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IT  is  announced  that  Senator  Dolph  will  address 
the  Bar  Association  on  the  16th  inst.  upon  the 
subject  of  law  reform.  The  Senator  is  better 
known  as  a  lawyer  at  the  West  perhaps  than  in 
this  State,  but  aside  from  his  well-earned  repu- 
tation as  a  senator,  he  is  well  known  to  the  pro- 
fession in  the  State  of  New  York  as  a  lawyer. 
What  he  has  to  say  upon  this  interesting  sub- 
ject will  be  well  worth  hearing  and  considering. 

The  address  of  President  J.  Newton  Fiero 
will  be  upon  a  kindred  topic,  "  Law  Reform  in 
the  State  of  New  York."  Mr.  Fiero  has  devoted 
much  time  and  attention  to  the  study  and  dis- 
cussion of  this  subject,  and  has  been  active  in 
the  association  before  and  since  becoming  its 
president,  in  promoting  law  reform  in  the  State 
in  its  different  phases.  He  touched  upon  the 
subject  in  his  address  last  year,  but  the  subject 
is  doubly  interesting  at  this  time,  in  view  of  the 
coming  Constitutional  Convention.  His  criti- 
cism of  the  Code  of  Procedure  as  it  now  exists, 
as  made  at  that  time,  created  much  interest  and 
was  well  received  by  the  bar. 

Among  others  who  will  readpapersor  deliver 
addresses  relative  to  the  Judiciary  Article  of  the 
Constitution  with  reference  to  the  coming  con- 
vention are  Walter  S.  Logan,  of  New  York  city; 
Hon.  William  H.  Robertson,  of  Westchester; 
Hon.  Augustus  Schoonmaker,  of  the  third  dis- 
trict; Louis  Marshall,  John  B.  Stanchfield,  Mar- 
tin W.  Cooke  and  Norris  Morey,  representing 
the  other  districts  of  the  State. 
Vol.49  — No.  1. 


These  papers  will  be  followed  by  a  general 
discussion  of  the  Judiciary  Article,  and  also  by 
a  consideration  of  the  work  of  the  Constitutional 
Convention. 

The  committee  of  arrangements  has  provided 
generously  for  the  social  side  of  the  meeting. 

Goverr.'.r  Flower  has  invited  the  members  of 
the  association  to  attend  his  annual  reception 
to  the  members  of  the  Legislature,  to  be  held  on 
the  evening  of  the  i6th. 

The  association  will  entertain  its  members 
and  guests  at  the  Fort  Orange  Club  at  luncheon 
on  the  17th,  at  the  recess  between  the  morning 
and  afternoon  meetings,  and  in  the  evening  a 
reception  will  be  tendered  by  the  association 
to  the  judges  of  the  Court  of  Appeals  and 
justices  of  the  Supreme  Court  of  the  State. 

These  social  functions  will  enable  the  mem- 
bers of  the  bar  to  meet  each  other  and  make 
new  acquaintances  and  renew  old  ones  as  well 
as  to  meet  the  chief  executive  and  members  of 
the  judiciary  of  the  State. 


The  presence  of  Vice-President  Adlai  E. 
Stevenson  as  one  of  the  speakers  at  the  meet- 
ing of  the  association  on  the  evening  of  the 
16th  at  the  Assembly  Chamber,  will  give  added 
interest  to  this  gathering.  Aside  from  his  re- 
lation to  the  Federal  government,  the  vice- 
president  has,  before  as  well  as  since  he  has 
held  his  present  position,  obtained  a  well  de- 
served reputation  for  ability  and  capacity  as  a 
presiding  officer,  not  only,  but  as  a  man  of  varied 
accomplishments,  great  versatility  and  possess- 
ing the  power  of  concisely  and  clearly  express- 
ing his  views  upon  all  subjects. 


The  question  whether  an  attorney  or  solicitor 


can  be  lawfully  stricken  from 
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other  cause  than  misconduct  in  his  professional 
capacity  was  recently  considered  at  great  length 
by  the  Supreme  Court  of  Judicature  in  Eng- 
land, sitting  as  a  court  of  appeal,  before  Lord 
Esher,  master  of  the  rolls,  and  Lindley  and 
Lopes,  L.  JJ.  69  L.  T.  Rep.  522.  The  case 
was  an  appeal  by  Mr.  G.  E.  Weare,  a  solicitor, 
against  an  order  of  a  divisional  court  (Wills 
and  Charles,  JJ.),  directing  his  name  to  be 
struck  off  the  roll,  on  the  ground  that  he  had 
been  convicted,  under  section  13  of  the  Crimi- 
nal Law  Amendment  Act  of  1885,  of  being  a 
party  to  the  continued  use  of  a  house  of  which 
he  was  landlord,  as  a  brothel.  The  charge 
was  heard  before  the  magistrates  in  the  Bristol 
police  court,  and  they  convicted  the  solicitor 
and  sentenced  him  to  three  months'  imprison- 
ment with  hard  labor.  On  appeal,  the  recorder 
affirmed  the  conviction,  but  reduced  the  sent- 
ence to  a  fine  of  ^20.  The  Incorporated  Law 
Society  afterward  applied  to  the  Queen's  Bench 
Division  to  strike  the  solicitor  off  the  roll,  and 
the  order  was  made.  The  appellant  appeared 
in  person  and  declared  that  the  conviction  was 
not  justified  by  the  evidence.  He  argued  that 
the  jurisdiction  of  the  court  to  order  a  solicitor 
to  be  stricken  off  the  roll  was  confined  to  cases 
of  professional  misconduct,  and  said  that  this 
was  the  first  case  of  a  solicitor  being  struck  off 
for  any  other  cause.  On  the  other  hand,  the 
counsel  for  the  Incorporated  Law  Society  main- 
tainedthat  the  jurisdiction  extends  to  any  mis- 
conduct. The  case  was  regarded  of  so  much 
interest  and  importance  that  all  three  of  the 
judges  in  the  Court  of  Appeal  delivered  opinions. 
The  principal  cases  cited  were  Hex  v.  Souther- 
ton,  6  East,  126;  Re  Haivdone,  9  Dowl.  970; 
Re  Wallace,  L.  Rep.,  1  P.  C.  283;  Re  King,  8 
Q.  B.  Rep.  129;  Re  Blake,  3  Ell.  &  Ell.  34;  Re 
Hill,  18  L.  T.  Rep.  (N.  S.)  564;  L.  Rep.,  3  Q. 
B.  543;  Ex  parte  Broivnsall,  2  Cowp.  829. 
Lord  Esher,  M.  R.,  said :  "All  these  cases  seem 
to  me  to  show  that  it  is  not  necessary  that  the 
offense  (a  criminal  offense,  at  all  events)  should 
be  committed  in  the  character  of  an  attorney; 
the  question  is,  whether  it  is  such  an  offense  as 
makes  it  unfit  that  he  should  remain  a  member 
of  this  strictly  honorable  profession.  Where  a 
man  has  been  convicted  of  a  criminal  offense, 
that  prima  facie,  at  all  events,  does  make  him  a 
person  unfit  to  be  a  member  of  an  honorable 
profession.  But  it  does  not  follow  as  a  matter 
of  course   that  wherever  a  solicitor  has  com- 


mitted a  criminal  offense  the  court  is  bound  to 
strike  him  off  the  roll.  That  point  was  con- 
sidered in  the  case  of  Re  a  Solicitor;  Ex  parte 
The  Incorporated  Law  Society,  61  L.  T.  Rep. 
(N.  S.)  842.  It  was  argued  that  it  followed  as  a 
matter  of  course  that  he  must  be  struck  off,  but 
Pollock,  B.,  and  Manisty,  J.,  held  that  although 
his  being  convicted  of  a  crime  prima  facie,  made 
him  liable  to  be  struck  off  the  roll,  yet  the  court 
had  a  discretion  and  must  inquire  into  what 
kind  of  a  crime  it  is  of  which  he  has  been  con- 
victed, and  the  court  may  punish  him  to  a  less 
extent  than  if  he  had  not  been  so  punished. 
I  have  no  doubt  that  the  court  might  say: 
'  Well,  under  these  circumstances,  we  shall  do 
no  more  than  admonish  him,'  or  '  we  shall  do 
no  more  than  admonish  him  and  make  him  pay 
the  costs  of  the  application ; '  or  the  court 
might  suspend  him  or  strike  him  off  the  roll. 
The  discretion  of  the  court  in  each  particular 
case  is  absolute.  Therefore  I  think  the  law  as  to 
the  power  of  the  court  is  quite  clear.  *  *  * 
The  Divisional  Court  having  heard  the  case, 
has  come  to  the  conclusion  that  this  solicitor 
has  been  convicted  of  a  criminal  offense,  and 
of  a  criminal  offense  of  such  a  disgraceful  kind, 
that  they  are  of  opinion  that  he  ought  to  be 
struck  off  the  roll.  The  court  is  not  bound  to 
strike  him  off  the  roll,  unless  the  court  considers 
that  he  has  been  convicted  of  a  criminal  offense, 
and  of  such  a  personally  disgraceful  criminal 
offense  that  he  ought  not  to  remain  a  member 
of  a  strictly  honorable  profession.  Now,  what 
is  the  offense  ?  The  offense  is  being  a  party  to 
the  use  of  a  house  belonging  to  him  as  a  brothel- 
Is  it  or  is  it  not  personally  disgraceful  ?  Try  it 
in  this  way  :  Ought  any  respectable  solicitor  to 
be  called  upon  to  enter  into  that  intimate  inter- 
course with  him  which  is  necessary  between  two 
solicitors  even  though  they  are  acting  for  oppo- 
site parties  ?  In  my  opinion  no  other  solicitor 
ought  to  be  called  upon  to  enter  into  such  re- 
lations with  a  person  who  has  so  conducted 
himself.  I  think  he  has  been  convicted  of  a 
personally  disgraceful  offense.  The  conviction 
is  prima  facie  a  reason  why  the  court  should 
act.  The  disgracefulness  of  the  crime  in  this 
case  is  such  that  the  court  is  bound  to  strike 
him  off  the  roll.  I  know  how  terrible  that  is. 
It  may  prevent  him  from  acting  as  a  solicitor 
for  the  rest  of  his  life,  but  it  does  not  necessarily 
do  so.     He  is  struck  off  the  roll;  but  if,  after 

an  honorable  career  of  such  a  length  as  to  con- 
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vince  the  court  that  there  has  been  a  perfect 
and  actual  repentance,  and  that  he  is  no  longer 
guilty  of  any  thing  disgraceful,  but  that  his  con- 
duct is  honorable,  the  court,  upon  such  evi- 
dence, will  have  the  right  and  the  power  to  re- 
store him  to  the  profession.  His  case  is  not 
hopeless  therefore,  but  at  present  he  must  be 
struck  off  the  roll,  and  this  appeal  must  be  dis- 
missed." 

Lord  Justice  Lindley  said:  "The  question 
is  whether  a  man  is  a  fit  and  proper  person 
to  remain  on  the  roll  of  solicitors  and  practice 
as  such  ?  Now,  asking  that  question,  how  can 
we  say  that  a  person  who  acts  as  this  man  is 
proved  to  have  acted,  is  a  fit  and  proper  person 
to  remain  on  the  roll  of  solicitors?  What  re- 
spectable solicitor  could,  without  loss  of  self- 
respect,  knowing  the  facts,  meet  him  in  busi- 
ness ?  And  what  right  have  we  to  impose  upon 
respectable  solicitors  the  duty  of  meeting  him 
in  business  ?  I  have  no  hesitation  whatever  in 
saying  that  the  decision  of  the  Divisional  Court 
was  correct,  and  that  we  cannot  alter  it.  *  *  * 
I  quite  agree  with  what  has  fallen  from  the 
master  of  the  rolls  about  restoration  to  the  roll. 
That  is  quite  another  matter." 

Lord    Justice    Lopes   said :    "  I    am    reluct- 
antly   compelled    to   come   to   the  conclusion 
that  the  solicitor  in  question  in  this  case  has 
shown    himself  not    to    be   a  fit    and   proper 
person  to  be  intrusted  with  the  responsibilities 
and    duties    which    belong   to    the    profession 
which    he   has   hitherto  followed.     It   is    per- 
fectly  clear    however  that  the  mere  fact  that 
the    person    has    been    convicted   of  a   crimi- 
nal offense  does  not  make  it  imperative  on  the 
court    to  strike  him  off  the  roll.     There   are 
criminal  offenses   and  criminal  offenses.     For 
instance,  one  can  imagine  an  assault  of  such  a 
disgraceful  character  that  it  would  make  it  in- 
cumbent on  the  court  to  strike  the  solicitor  off 
the  roll.     On  the  other  hand,  one  can  imagine 
an  assault  arising  to  some  extent  out  of  a  quar- 
rel of  a  much  less  serious  character,  where  in 
all  probability  the  court  would  not  think  it  its 
duty  to  interfere.     Again,  the  same  observation 
would  arise  with  regard  to  indictments  for  libel. 
There  are  libels  and  libels,  some  of  which  would 
compel  the  court  to  act  under  the  plenary  power 
it  possesses,  others  where  the  court  would  hesi- 
tate before  it  so  acted. 


The  full  report  of  the  case  occupies  five  pages 
of  the  London  Law  Times  of  December  16,  but 
we  have  quoted  enough  to  make  clear  the 
gtounds  upon  which  the  final  judgment  of  the 
Appellate  Court  was  placed. 


Henry  W.  Paine,  the  eminent  Boston  lawyer, 
who  died  on  the  last  Tuesday  in  December, 
was  a  man  whose  long  and  useful  life,  whose 
honors  and  rich  success,  were  wholly  at  vari- 
ance with  the  modern  theory  of  what  they 
should  have  been  after  the  manner  in  which  he 
passed  his  early  years.  Had  he,  as  a  young 
man,  been  dissipated  and  reckless,  his  subse- 
quent success  and  his  living  to  the  age  of 
eighty-four  years  would  have  excited  far  less 
comment.  Mr.  Paine,  during  all  his  early  life, 
abstained  almost  wholly  from  exercise. ,  Not 
only  was  the  gymnasium  unknown  to  him,  but 
even  sports,  indoors  as  well  as  out  of  doors,  and 
recreation  of  all  kinds  were  ignored  by  him. 
No  vacation  broke  his  unremitting  toil,  none  of 
that  out-of-door  labor,  which  is  supposed  to 
have  made  life  livable  before  the  modern  gym- 
nasium was  invented,  gave  him  physical  weari- 
ness at  night.  Says  the  Boston  Transcript  of 
him:  "Though  living  near  woods  abounding  in 
game,  he  never  learned  the  use  of  firearms,  and 
though  the  river  flowed  by  his  father's  door,  he 
never  learned  to  swim.  He  never  rowed  a  boat, 
he  never  skated,  he  never  played  base-ball,  or 
what  was  then  its  equivalent.  *  *  *  He 
never  played  a  game  of  checkers,  dominoes  or 
cards."  At  college  he  studied  day  and  night, 
and  yet  for  fifty  years  after  his  admission  to  the 
bar  he  was  able  to  give  the  law  his  undivided 
allegiance,  and  for  twenty  years  of  that  time  he 
was  almost  without  a  rival,  probably  arguing, 
says  the  Transcript,  more  cases  to  juries,  both 
upon  the  civil  and  criminal  sides  of  the  court, 
than  any  other  member  of  the  bar.  To  be  sure, 
he  had  a  strong  constitution  and  a  vigorous 
physique,  but  few  would  be  willing  to  admit 
nowadays  that  such  a  strain  as  this  could  be 
continued,  even  for  a  little  time.  Should  any 
young  man  now  devote  himself  so  utterly  to 
work  the  world  would  run  away  from  him, 
frightened  at  the  spectre  of  an  early  death.  Or 
the  world  would  shut  him  up  as  crazy;  or  take 
him  from  his  work  and  make  him  play.     There 

is  a  good  deal  in  happiness.     So  long  as  one  is 
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happy  in  his  work,  it  is  not  likely  to  hurt  him. 
It  is  anxiety  and  "  grinding  "  that  break  men 
down.  We  suppose  that  Paine  was  so  devoted 
to  the  law  that  he  would  have  been  unhappy  in 
any  other  occupation.  His  quick  success  soon 
removed  the  necessity  for  such  ceaseless  labor; 
and  it  must  be  that,  devoted  to  his  profession, 
he  found  all  the  pleasures  of  travel  in  threading 
the  devious  ways  of  its  papers;  that  to  surmount 
a  legal  difficulty  gave  him  the  same  healthy 
thrill  of  pleasure  that  most  persons  find  in 
climbing  a  mountain  or  a  tree;  that  the  hurling 
of  arguments  was  to  him  as  the  tossing  of  dumb- 
bells; and  that  the  skilful  use  of  legal  phrases 
was  like  the  playing  —  for  stakes  —  of  checkers, 
dominoes  and  cards.  He  was  gifted  above  most 
men  in  that  productive  labor  and  pleasure  were 
so  synonymous  that  he  never  had  to  choose,  and 
"  Dame  Duty "  was  the  lady  whom  he  loved. 
Thus  his  case  proves  nothing  probably  for  those 
who  would  cry  down  athletics,  for  not  one  man 
in  fifty  thousand  is  constituted  as  he  was. 


Mr.  Paine  once  went  to  one  of  the  interior 
towns  of  Maine,  where  a  boy  was  on  trial  for 
arson.  He  had  no  counsel,  and  Mr.  Paine  was 
assigned  by  the  court  to  take  charge  of  his  case. 
He  discovered,  after  a  brief  interview  with  the 
boy,  that  he  was  half-witted.  The  jury  how- 
ever was  composed  of  good,  solid  country 
farmers,  who  owned  barns  such  as  the  defend- 
ant was  alleged  to  have  set  on  fire,  and  in  spite 
of  the  boy's  evident  weakness  of  intellect,  they 
brought  in  a  verdict  of  guilty.  The  presiding 
justice  turned  to  Mr.  Paine,  and  remarked: 
"  Have  you  any  motion  to  make  ?  "  Mr.  Paine 
arose,  and  in  his  dry  and  weighty  manner  an- 
swered :  "  No,  your  honor;  I  believe  I  have  se- 
cured for  this  idiot  boy  all  that  the  laws  of 
Maine  and  the  Constitution  of  the  United  States 
allow — a  trial  by  his  peers." 


Mr.  Paine  was  a  conservative  of  the  conserva- 
tives, as  successful  lawyers  are  apt  to  be  (In- 
gersoll  is  an  exception)  but  a  man  of  great 
learning,  wit  and  excellence  of  nature.  It  was 
he  who  made  the  famous  reply  to  a  Massachu- 
setts chief  justice  who  contradicted  his  inter- 
pretation of  the  Massachusetts  statutes  —  "  It 
was  law  till  your  honor  just  spoke."  On  an- 
other occasion,  as  he  was  riding  from  Cambridge 
to  Boston  in  the  horse-car,  a  young  lawyer  see- 


ing him  reading  a  volume  bound  in  law  sheep, 
said  —  "  Why,  Mr.  Paine,  do  you  read  law  still  ?  " 
"  Oh  no,  I  am  not  reading  law,"  responded  Mr. 
Paine:  "I  am  reading  the  decisions  of  the  Su- 
preme Judicial  Court  of  Massachusetts." 


In  the  case  of  The  People  v.  Welch,  reported 
in  full  in  this  number  of  the  Albany  Law 
Journal,  the  General  Term  of  the  Supreme 
Court  in  the  First  Department  of  this  State  has 
unanimously  affirmed  the  same  doctrine  of  con- 
current State  and  Federal  jurisdiction  that  was 
held  by  Judge  Lacombe  of  the  United  States 
Circuit  Court  for  the  Southern  District  of  New 
York,  when  the  prisoner  Welch,  after  his  con- 
viction in  the  General  Sessions,  was  brought  up 
on  a  writ  of  habeas  corpus.  In  re  Loney,  134 
U.  S.  375,  it  was  said  by  Mr.  Justice  Gray  that 
"there  are  cases"  (the  most  familiar  of  which 
are  those  of  making  and  uttering  counterfeit 
money)  "  in  which  the  same  act  may  be  a  vio- 
lation of  the  laws  of  the  State  as  well  as  of  the 
laws  of  the  United  States,  and  be  punishable 
by  the  judiciary  of  either."  That  portion  of 
section  7 1 1  of  the  United  States  Revised  Stat- 
utes upon  which  the  prisoner  relied,  and  upon 
which  much  discussion  as  to  the  conflict  be- 
tween State  and  Federal  jurisdiction  has  turned, 
provides  that  "the  jurisdiction  vested  in  the 
courts  of  the  United  States  in  the  cases  and 
proceedings  hereinafter  mentioned,  shall  be  ex- 
clusive of  the  courts  of  the  several  States:  First, 
of  all  crimes  and  offenses  cognizable  under  the 
authority  of  the  United  States."  The  crimes 
cognizable  under  the  authority  of  the  United 
States  are  those  only  which  Federal  statutes 
declare  to  be  such,  and  this  section  would  seem 
to  apply  only  to  offenses  peculiarly  and  pri- 
marily against  the  United  States.  Under  the 
authorities  its  scope  does  not  extend  so  far  as 
to  preclude  a  concurrent  State  indictment,  or 
its  trial,  for  the  same  act  which  may  constitute 
a  crime  of  the  same  or  a  different  name  under 
the  State  law.  Certainly,  the  concurrent  juris- 
diction of  the  Federal  and  State  courts  in  crimi- 
nal matters  has  been  frequently  recognized  by 
the  Supreme  Court  of  the  United  States,  and 
even,  as  above  shown,  in  cases  involving  the 
making  and  uttering  of  counterfeit  money. 
Judge  Lacombe  however,  while  taking  this  view 
of  the!  subject,  based  his  decision,  dismissing 
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the  writ,  on  the  rule  announced  in  several  de- 
cisions of  the  Supreme  Court  of  the  United 
States,  that,  unless  some  special  reasons  exist, 
the  United  States  courts  will  not  interfere  by 
habeas  corpus  to  immediately  decide  whether  a 
prisoner's  rights  under  the  Federal  Constitution 
and  statutes  are  being  infringed  by  a  criminal 
proceeding  in  a  State  court,  but  will  defer  the 
consideration  of  such  question  until  an  appeal 
is  taken  from  the  highest  court  of  the  State  to 
the  Supreme  Court  of  the  United  States.  A 
special  reason  for  immediate  interference  would 
be  for  instance,  that  the  case  involved  "  the  au- 
thority and  operations  of  the  general  govern- 
ment, or  the  obligations  of  this  country  to,  or 
its  relations  with,  foreign  nations."  Ex  parte 
Roy  ail,  117  U.  S.  516.  But  in  ordinary  cases 
the  rule  of  non-interference  by  habeas  corpus, 
though  nominally  involving  an  exercise  of  dis- 
cretion, will  have  all  the  force  of  uniform, 
positive  law.  The  reasons  for  said  rule  are 
thus  expressed  in  Cook  v.  Hart,  146  U.  S. 
183. 

"  While  the  Federal  courts  have  the  power  and  may 
discharge  the  accused  in  advance  of  his  trial,  if  he  is 
restrained  of  his  liberty  in  violation  of  the  Federal 
Constitution  or  laws,  they  are  not  bound  to  exercise 
such  power  even  after  a  State  court  has  finally  acted 
upon  the  case,  but  may,  in  their  discretion,  require  the 
accused  to  sue  out  his  writ  of  error  from  the  highest 
court  of  the  State,  or  even  from  the  Supreme  Court  of 
the  United  States.     As  was  said  in  Robb  v.  Connolly, 
in  IT.  S.  624,  637:    'Upon  the  State  courts,  equally 
with  the  courts  of  the  Union,  rests  the  obligation  to 
guard,    enforce  and  protect  every  right  granted  or 
secured  by  the  Constitution  of  the  United  States  and 
the  laws  made  in  pursuance  thereof,  whenever  those 
rights  are  involved  in  any  suit  or  proceeding  before 
them.'     We  are  unable  to  see  in  this  case  any  such 
special  circumstances  as  were  suggested  in  the  case  of 
Ex  parte  Royall  as  rendering  it  proper  for  a  Federal 
court  to  interpose  before  the  trial  of  the  case  in  the 
State  court.     While  the  power  to  issue  writs  of  habeas 
corpus  to  State  courts  which  are  proceedings  in  dis- 
regard of  rights  secured  by  the  Constitution  and  laws 
of  the  United  States  may  exist,  the  practice  of  exercis- 
ing such  power  before  the  question  has  been  raised  or 
determined  in  the  State  court  is  one  which  ought  not 
to  be  encouraged.     The  party  charged  waives  no  defect 
of  jurisdiction  by  submitting  to  a  trial  of  his  case  upon 
the  merits,  and  we  think  that  comity  demands  that  the 
State  courts,    under  whose  process  he  is  held,   and 
which  are,  equally  with  the  Federal  courts,  charged 
with  the  duty  of  protecting  the  accused  in  the  enjoy- 
ment of  his  constitutional  rights,  should  be  appealed 
to  in  the  first  instance.    Should  such  rights  be  denied, 
his  remedy  in  the  Federal  courts  will  remain  unim- 
paired." 


MANSLAUGHTER  COMMITTED  IN  NAVIGA- 
TION OF  A  VESSEL— CONCURRENT  JURIS- 
DICTION OF  UNWED  STATES  AND  STATE 
COURTS. 

NEW  YORK  SUPREME  COURT,  GENERAL  TERM,  FIR8T 
DEPARTMENT,  DECEMBER,  1898. 

Peoplr  v.  Wblch. 

The  Jurisdiction  of  the  criminal  courts  of  the  city  and  county 
ot  New  York  Includes  all  offenses  committed  on  any  part  of 
the  Hudson  river  southward  of  the  northern  boundary  of 
the  city  of  New  York. 

Where  defendant,  a  pilot  licensed  under  the  laws  of  the  United 
States,  was  charged  by  an  indictment  with  the  offense  of 
manslaughter  in  the  second  degree,  committed  by  him  on 
such  waters  in  the  navigation  of  a  vessel.  Held,  that  sec- 
tion 5344  of  the  Revised  Statutes  of  the  United  States  did 
not  vest  exclusive  Jurisdiction  of  such  offense  In  the  courts 
of  the  United  States,  but  only  gave  them  concurrent  Juris- 
diction with  the  State  courts,  and  that  the  act  of  the  de 
fendant  constituted  an  offense  against  the  laws  of  the  State 
of  New  York  as  well  as  against  the  laws  of  the  United 
States. 

APPEAL  from  a  judgment  of  ooiiviotion  rendered 
against  the  appellant  by  the  Court  of  General  Ses- 
sions of  the  Peaoe,  in  and  for  the  oity  and  oouuty  of 
New  York,  on  the  28th  day  ot  Ootober,  1881,  adjudging 
him  guilty  of  manslaughter  lu  the  seoond  degree. 

Loreiuro  Semplt,  for  appellant. 

Delancey  Nieotl  and  Henry  B.  B.  Stapler,  for  re- 
spondents. 

Parker,  J.  The  defendant  was  oouvioted  of  man- 
slaughter in  the  seooud  degree,  uuder  au  ludlotmeut 
ohnrging  him  with  willfully  and  feloniously  propelling 
and  running  a  tug  boat  into  a  yaoht,  and  "did  thereby 
willfully  and  feloniously  oast  the  said  Jenkins  from 
the  said  yaoht  Into  the  river  *  *  *  and  by  the 
means  aforesaid,  wilfully  and  feloniously  did  kill  and 
slay  the  said  Jenkins."  The  form  in  whioh  the  offense 
was  obarged  by  the  indlotuient  would  constitute  man- 
slaughter In  the  seooud  degree,  uuder  either  the  seoond 
or  third  subdivisions  of  section  193  of  the  Peual  Code. 

The  seotiou  reads  as  follows : 

"  Suob  hoinioide  is  manslaughter  In  the  seoond  de- 
gree wheu  oominitted  without  a  design  to  effect  death. 

"(1.)  By  a  person  committing  or  attempting  to  oom- 
mit  a  trespass  or  other  invasion  ot  a  private  right, 
either  of  the  person  killed  or  of  auother  uot  amount- 
ing to  a  orime,  or, 

"  (2.)  In  the  heat  of  passion,  but  not  by  dangerous 
weapon  or  by  the  use  of  meaus  either  oruel  or  unusual, 
or, 

"(8.)  By  au  aot,  procurement  or  oulpable  negligenoe 
of  any  person,  whioh,  aooordlug  to  the  provisions  of 
this  chapter,  does  not  constitute  the  crime  of  murder 
iu  the  first  or  seooud  degree,  uor  manslaughter  lu  the 
first  degree." 

The  place  where  the  orime  was  oommitted  was 
within  the  territory  described  in  seotiou  1442  ot  the 
Consolidation  Aot,  which  provides  that:  "The  whole 
of  the  Hudson  river  southward  ot  the  northern  bound- 
ary ot  the  oity  ot  New  York,  and  the  whole  of  the  bay 
between  Staten  Island  and  Long  Island,  shall  be  so  far 
as  deemed  within  the  jurisdiction  of  the  oity  and 
comity  of  New  York,  that  all  offenses  shall  be  cogniza- 
ble lu  the  courts  ot  criminal  jurisdiction  held  In  and 
for  the  said  oity  and  county." 

Seotiou  1  of  the  same  aot  also  provides  that  the 
boundaries  of  the  said  oity  and  oouuty  luolude  all  of 
the  "Hudson   river"   within   the   boundaries  of  the 
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Stale.  By  aeotlon  51  of  the  Penal  Code  It  is  provided 
that  "  the  Court  of  General  Sessions  of  the  oity  and 
oounty  of  New  York,  and  the  Court  of  Sessions  of  tbe 
oounty  of  Kings,  have  jurisdiction  to  try,  determine 
and  puuish  nil  orimes  ooguizable  within  their  respeot- 
ive  counties,  including  crime*  punishable  with  death 
and  Imprisonment  in  the  State  prison  for  life."  And 
as  the  oourt  named  in  the  section  last  quoted  was  one 
in  wbloh  tbe  defendant  was  tried  and  convioted,  it  fol- 
lows that  the  defendant  was  oonvioted  by  a  court  hav- 
ing jurisdiction  of  all  crimes  cognizable  by  the  eourts 
of  this  State  within  the  territory  in  which  the  offense 
charged  was  oommltted,  whioh  offense  Is  deolared  by 
the  statute  of  the  State  to  be  manslaughter  In  tbe 
second  degree. 

But  the  appellant,  not  denying  the  general  jurisdic- 
tion of  the  oourt  to  punish  offenders  for  orimes  com- 
mitted on  the  Hudson  river  within  the  boundaries  of 
the  oity  and  oounty  of  New  York,  contends  that  de- 
fen  hint's  not  furnishes  an  exoeption  to  the  rule,  be. 
onuse  It  constitutes  an  offense  against  the  laws  of  tbe 
United  Sta'es,  and  therefore  jurisdiction  to  punish  for 
it  belongs  to  tbe  oourts  of  the  United  States.  That 
while,  prior  to  tbe  reoeut  revision  of  tbe  statutes  of 
tbe  United  States,  the  offense  might  have  been  punish- 
able by  tbe  oourts  of  tbe  State,  beoause  Congress  bad 
not  at  that  time  reserved  to  the  United  States  oourts 
exoluslve  jurisdiction  of  all  offenses  wbloh  could  be 
tried  and  determined  under  tbe  authority  of  the 
United  States,  suoh  authority  was  taken  away  from 
the  State  oourts  *>y  seotion  711,  incorporated  at  the 
time  of  suoh  revision,  by  whioh  exolusive  jurisdiction 
was  vested  In  the  courts  of  tbe  United  States  of  all 
orimes  cognizable  under  the  authority  of  the  United 
States. 

The  faots  relied  upon  by  the  appellant  to  present  this 
question  were  established  upon  the  trial,  and  appear  in 
the  reoord  as  follows : 

"That  the  defendant,  Thomas  A.  Wnlob,  was  duly 
licensed  to  act  as  a  second  olass  pilot  on  steam  vessels 
by  the  United  States  Local  Board  of  Inspectors  of 
Steam  Vessels  for  the  distriot  of  New  York.  That 
while  said  lloense  was  in  full  force  and  effeot,  and 
while  said  defendant  was  engaged  in  the  aotual  per- 
formance of  his  duties  as  a  pilot  under  said  lloense,  a 
collision  ooourred  June  15,  1801,  on  tbe  Hudson  river, 
between  the  steam  towboat '  F.  W.  Devoe,'  upon  which 
tbe  defendant  was  employed,  and  wbloh  was  at  tbe 
time  under  the  defendant's  oontrol  and  management 
as  pilot,  and  tbe  sloop  yacht  '  Amelia,'  which  collision 
was  oaused  by  tbe  willful  misoouduot.  negligeiioe  and 
inattention  to  his  duties  ou  said  '  F.  W.  Devoe'  of  the 
said  defendant,  Thomas  A.  Weloh.  The  said  oollisiou. 
oaused  by  the  wilful  misoouduot,  negligence  and  inat- 
tention of  the  said  Thomas  A.  Welob,  resulted  in  the 
sinking  of  the  ynoht  'Amelia'  and  In  the  destruction 
of  the  life  of  Francis  Jenkins,  who  was  at  the  time  ou 
board  of  the  yaoht '  Amelia,'  by  drowning." 

Witnesses  oalled  on  behalf  of  the  people,  and  "of 
the  defendant  for  other  purposes,  were  permitted  to 
testify,  without  objeotiou  or  exoeption,  as  to  tbe  rules 
of  navigation  adopted  by  the  United  States  Local 
Board  of  Inspectors  of  Steam  Vessels." 

These  faots,  It  is  readily  apparent,  constitute  the 
orime  of  manslaughter,  under  section  5344  of  tbe  Re- 
vised Statutes  of  tbe  United  States,  wbloh  reads  as  fol- 
lows: 

"  Every  oaptain,  engineer,  pilot  or  other  person  em- 
ployed on  any  steamboat  or  vessel  by  whose  misoou- 
duot, negligeiioe  or  inattention  to  bis  duties  on  suoh 
vessel,  the  life  of  any  person  is  destroyed  *  *  ♦ 
shall  be  deemed  guilty  of  manslaughter,  and,  upon 
ooiiviotlon  thereof,  before  any  Circuit  Court  of  tbe 
(Jutted  States,  shall  be  sentenced  to  oouflnemeut  at 
bard  labor  for  a  period  of  not  more  than  ten  years." 
And  It  is  not  questioned  but  tbe  faots  proved  estab- 


lish the  orime  charged  In  the  indiotment.  As  the 
indiotmeut  charges  an  offense  against  tbe  statutes  of 
the  State,  it  follows  that  the  aot  of  the  defendant  vio- 
lated both  the  laws  of  the  United  States  and  of  the 
State  of  New  York.  But  appellant  insists  that,  as  the 
aot  constituted  a  orime  against  the  laws  of  the  United 
Stales,  the  oourts  of  the  State  of  New  York  have  been 
ousted  of  jurisdiction  to  try  the  offender,  notwith- 
standing the  same  aot  constitutes,  and  for  forty-six 
years  before  the  insertion  of  seotion  711  in  the  United 
States  Revised  Statutes  constituted,  an  offense  against 
the  statutes  of  tbe  State  of  New  York,  and  prior  to 
that  time  was  recognized  as  a  orimiual  offense  under 
the  common  law,  constituting  the  orime  of  man- 
slaughter. 

Seotion  6844,  above  quoted,  is  found  in  title  70  of  tbe 
Revised  Statutes  of  the  United  States,  entitled 
"Crimes,"  and  among  the  introductory  and  general 
provisions  of  that  title  may  be  found  section  5328, 
whioh  reads  as  follows:  "Nothing  in  this  title  shall  be 
held  to  lake  away  or  impair  the  jurisdiction  of  the 
oourts  of  the  several  States  under  tbe  law  thereof." 

In  the  same  title  then  in  which  tbe  aot  of  defendant 
is  deolared  to  be  a  orime  against  the  laws  of  tbe  United 
States,  it  is  provided  that  nothing  in  the  aot  shall  have 
the  effeot  to  Impair  or  take  away  the  jurisdiction  of 
State  oourts  under  the  laws  of  tbe  State.  How  is  this 
provision  to  be  given  any  effeot,  unless  it  be  construed 
to  mean  that  where  an  act,  whioh  is  deolared  to  be  an 
offense  against  the  laws  of  the  United  States  by  any  of 
the  provisions  of  that  title,  also  constitutes  an  offense 
against  the  laws  of  tbe  State  within  tbe  territorial  ju- 
risdiction of  which  the  aot  was  committed,  tbe  juris- 
diction of  the  State  oourts  to  try  the  offender  for  the 
violation  of  its  laws  shall  not  in  any  wise  be  Impaired 
or  held  to  be  taken  away  ? 

Prior  to  suoh  enaotment  the  general  rule  on  the  sub- 
ject of  oouourrent  jurisdiction  in  oases  where  the  aot 
constituted  au  offense  against  both  the  laws  of  the 
United  States  and  the  laws  of  the  State  where  the  aot 
was  oommltted,  was  as  stated  in  Holt  ou  Concurrent 
Jurisdiction,  page  26 :  "In  suoh  oases  the  offender  may 
be  punished  either  in  tbe  United  States  court  or  in  the 
State  court  having  jurisdiction:  hut  tbe  proceeding  in 
either  tribunal  must  be  based  exclusively  on  the  law  of 
tbe  sovereignty  under  whioh  the  tribunal  sits;  that  is, 
the  proceeding  in  the  Federal  oourt  must  be  based  ou 
the  Federal  law  and  those  in  the  State  oourt  on  the 
State  law." 

Following  that  rule,  the  several  sections  under  con- 
sideration are  capable  of  harmonious  construction. 
Section  711  operates  to  give  to  the  Federal  courts  ex- 
olusive jurisdiction  to  try  offenders  charged  with  vio- 
lations of  the  Federal  law,  thereby  necessarily  depriv- 
ing the  State  courts  from  taking  jurisdiction  thereun- 
der, while  seotion  5328  was  intended  to  assure  the  State 
oourts  that  Congress  bad  no  intention  to  interfere  with 
their  right  to  try  the  same  offender,  providing  the  aot 
obarged  against  him  constituted  a  violation  of  the  stat- 
utes of  the  State.  We  have  asserted  that  the  rule  as 
quoted  from  "  Holt  on  Concurrent  Jurisdiction "  is 
well  established,  and  some  refereuoe  to  the  authorities 
upon  which  that  assertion  is  based  will  now  be  made. 
In  Fox  v.  State  of  Ohio,  5  How.  432,  it  was  held  that  a 
State  may  punish  the  offense  of  uttering  or  passing 
false  coin,  and  in  the  oase  of  the  United  States  v.  Mari- 
gold, 9  How.  560,  that  a  Federal  oourt,  in  the  proper 
exercise  of  its  authority,  mar  puuish  tbe  same  aot  as  au 
offense  against  tbe  United  States.  In  the  latter  case 
the  oourt  said :  "  With  the  view  of  avoiding  oonfliot 
between  the  State  and  Federal  jurisdictions,  this  oourt, 
in  the  oase  of  Fox  v.  State  of  Ohio,  have  taken  oare  to 
point  out  thnt  the  same  act  might,  as  to  its  obaraoter 
and  tendencies,  and  tbe  oonsrquenoes  it  involved,  con- 
stitute an  offense  against  both  tbe  State  and  Federal 
governments,  and  might  draw  to  Its  commission  the 
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penalties  denounced  by  either,  as  appropriate  to  its 
character  in  reference  to  each.  We  think  this  distinc- 
tion sound,  as  we  hold  to  be  the  entire  dootrines  laid 
down  in  the  case  above  mentioned,  and  regard  them  ax 
being  in  no  wise  in  conflict  with  the  conclusions  adopted 
In  the  present  oase." 

Subsequently,  in  Moore  v.  Illinois,  14  How.  13.  the 
court  bad  under  consideration  the  validity  of  n  statute 
of  the  State  of  Illinois,  in  pursuance  of  the  provisions 
of  which  the  plaintiff  in  error  had  been  indicted  and 
convicted  of  harboring  and  secreting  a  negro  slave.  It 
was  contended  that  the  statute  was  in  conflict  with  an 
act  of  Congress  on  the  same  subjeot.  Mr.  Justice 
Orier,  in  delivering  the  opinion  of  tbe  oourt,  said: 
"Bat,  admitting  that  tbe  plaintiff  in  error  may  be 
liable  to  an  action,  under  tbe  act  of  Congress,  for  the 
same  acts  of  harboring  and  preventing  the  owner  from 
retaking  bis  slave,  it  does  not  follow  that  he  would  be 
twice  punished  for  the  same  offense.  An  offense,  in  its 
legal  signification,  means  the  transgression  of  a  law. 
A  man  may  be  oompelled  to  make  reparation  in  dam- 
ages to  the  injured  party,  and  be  liable  also  to  punish- 
meut  for  a  breach  of  the  public  peace,  in  oousequence 
of  the  same  aot ;  and  may  be  said,  in  common  parlance, 
to  be  twice  punished  for  the  same  offense.  Every  oiti- 
leu  of  tbe  United  States  is  also  a  citizen  of  a  State  or 
Territory.  He  may  be  said  to  owe  allegiance  to  two 
sovereigns,  and  may  be  liable  to  punishment  for  an  in- 
fraction of  the  laws  of  either.  The  same  aot  may  be  an 
offense  or  transgression  of  the  laws  of  both.  Thus,  an 
assault  upon  the  marshal  of  the  United  States,  and 
hindering  him  in  the  execution  of  legal  process,  is  a  high 
offense  against  tbe  United  States,  for  wbioh  the  perpe- 
trator is  liable  to  punishment;  and  the  same  aot  may 
be  also  a  gross  breaob  of  tbe  peaoe  of  the  State,  a  riot, 
assault  or  a  murder,  and  subject  tbe  same  person  to  a 
punishment,  under  the  State  laws,  for  a  misdemeanor 
or  felony.  That  either  or  both  may  (if  they  see  fit) 
panisb  suoh  an  offender  oanuot  be  doubted.  Yet  it 
cannot  be  truly  averred  that  tbe  offender  has  been 
twtoe  punished  for  the  same  offense;  but  only  that  by 
one  aot  be  has  committed  two  offenses,  for  eaob  of 
wbioh  be  is  justly  punishable.  He  oould  not  plead  the 
puuishmeut  by  one  in  bar  to  a  oouviotion  by  the 
other." 

Chief  Justloe  Taney,  in  tbe  oase  of  United  States  v. 
Alray,  reported  in  the  Quarterly  Law  Journal  for  July, 
1868,  at  page  163,  and  referred  to  in  Jetts  oase,  18  Gratt. 
945,  oouetudes  his  opinion  as  follows:  "  In  maintaining 
the  power  of  the  United  States  to  pass  this  law,  it  is  bow- 
over  proper  to  say  that  as  these  letters  with  the  money 
in  them  were  stolen  in  Virginia,  the  party  might  un- 
doubtedly have  been  punished  in  the  State  tribunals, 
according  to  the  laws  of  the  State,  without  any  refer- 
ence to  the  post-offioe  or  the  aot  of  Congress,  because, 
from  tbe  nature  of  the  government,  tbe  same  aot  may 
bo  an  offense  against  the  laws  of  tbe  United  States  and 
also  of  a  State,  and  be  punishable  In  both.  This  was 
considered  and  decided  in  the  oase  of  Fox  v.  State  of 
Ohio,  6  Ohio  U.  S.  Rep.  410,  aud  in  the  oase  of  United 
States  v.  Peter  Marigold,  9  id.  6*0;  and  bis  punish- 
ment in  one  sovereignty  Is  no  bar  to  his  punishment 
in  the  other." 

agin  Ex  parte  Siebold,  MO  U.  S.  371-390,  the  petitioners 
were  Judges  of  election  at  different  voting  preoinots  in 
the  city  of  Baltimore,  at  an  election  held  in  that  oity 
at  which  representatives  in  Congress  were  voted  for, 
and  which  positions  they  held  in  pursuance  of  the 
statute  of  the  State  of  Maryland.  They  were  after- 
ward convicted  in  a  Circuit  Court  of  the  United  States 
for  the  district  of  Maryland  for  offenses  alleged  to  have 
been  committed  by  them,  respectively,  wbilst  acting 
as  judges  at  snob  eleotion.  Tbe  petition  was  denied, 
tbe  conrt,  at  page  389,  saying:  "Another  objection 
made  Is  tbat  If  Congress  can  Impose  penalties  for  viola- 
tion of  State  laws,  the  offioer  will  be  made  liable  to 


double  punishment  for  delinquency  at  the  suit  of  the 
State  aud  at  the  suit  of  the  United  States.  But  the 
answer  to  this  is  that  eaob  government  punishes  for 
violation  of  duty  to  itself  only.  Where  a  person  owes 
a  duty  to  two  sovereigns,  be  is  amenable  to  both  for 
its  performance,  and  either  may  oall  him  to  acoouut. 
Whether  punishment  inflioted  by  one  can  be  pleaded 
in  bar  to  a  charge  by  the  other  for  the  same  identical 
aot  need  not  now  be  decided,  although  consider- 
able dismission  bearing  upon  tbe  subjeot  has  taken 
place  In  this  oourt,  tending  to  the  conclusion  tbat  such 
a  plea  cannot  be  sustained." 

This  was  followed  by  a  brief  consideration  of  the 
cases  to  which  we  have  referred,  and  their  approval. 

In  Cross  v.  North  Carolina,  132  U.  S.  131,  the  plain- 
tiffs In  error  were  oonvicted,  under  seotiou  1029  of  tbe 
Code  of  North  Carolina,  of  the  forging  of  a  promissory 
note,  made  payable  to  a  national  bank.  A  writ  of  error 
was  sued  out,  upon  the  ground  that  tbe  offense  of 
whiob  they  were  convioted  was  oogulzable  only  In  tbe 
courts  of  the  United  States.  It  is  true  that  the  oourt 
held  that  the  crime  oharged  in  the  indiotment  was  not 
included  in  section  5418  of  the  United  Slate*  Revised 
Statutes,  but  the  oourt,  speaking  through  Mr.  Justice 
Harlan,  said:  "Tbe  argument  in  behalf  of  the  plain- 
tiffs in  error  fails  to  give  effect  to  the  established  doo- 
trine  that  the  same  act  or  series  of  acts  may  constitute 
an  offense  equally  against  the  United  States  and  the 
State,  subjecting  the  guilty  party  to  punishment  under 
tbe  laws  of  eaoh  government.  This  dootrine  is  illus- 
trated in  United  States  v.  Marigold,  9  How.  500.669; 
Fox  v.  Ohio,  5  id.  410,  433;  Moore  v.  Illinois,  14  id.  13." 

The  oases  cited,  it  will  be  observed,  not  only  assert 
concurrent  jurisdiction  in  oertaln  cases,  but  answer 
the  contention  that  the  application  of  tbe  rule  would 
be  a  violation  of  the  constitutional  provision:  "No 
person  shall  be  subjeot  for  the  same  offense  to  be 
twioe  put  in  jeopardy  of  life  or  limb." 

The  cases  cited  by  tbe  appellant  are  not  in  ennfliot 
with  the  position  taken  in  tbose  we  have  referred  to. 
They  hold  that  it  is  within  the  constitutional  power  of 
Congress  to  confine  to  tbe  courts  of  the  United  States 
jurisdiction  of  crimes  arising  under  the  laws  of  the 
United  States.  Claflin  v.  Houseman,  93  U.  S.  130;  Tbe 
Moses  Taylor,  4  Wall.  411.  Aud  that  seotion  711  of  the 
Revised  Statutes  of  the  United  States  rested  exclusive 
jurisdiction  in  the  courts  of  the  United  States  to  try 
all  offenders  against  the  laws  of  the  United  States. 
People  v.  Fonda,  62  Mioh.  401;  Commonwealth  v.  Feu- 
ton,  101  Mass.  204 ;  Ex  parte  Dook  Bridges,  2  Woods 
(U.  S.),  423. 

But  they  do  not  decide  tbat,  if  the  act  which  consti- 
tutes an  offense  against  the  laws  of  the  United  States 
be  also  an  offense  against  tbe  laws  of  a  State,  that  the 
State  court  is  thereby  deprived  of  the  right  to  try  tbe 
offender  for  his  violation  of  the  State  law. 

Indeed,  it  could  not  be  so  decided  with  reference  to 
such  acts  us  are  declared  to  be  oriraes  by  title  70  of  tbe 
Revised  Statutes  of  tbe  United  States,  aud  at  tbe  same 
time  give  any  effect  whatever  to  seotion  5328  of  that 
title. 

In  Dashing  v.  State,  78  Ind.  357,  tbe  oourt  had  under 
consideration  the  sections  now  before  us,  and  it  held 
that  section  711,  construed  witb  seotion  5328,  does  not 
operate  to  divest  the  States  of  the  right  and  jurisdic- 
tion to  enact  and  enforce  their  own  criminal  laws, 
though  the  acts  made  criminal  thereby  might  also  be 
made  criminal  by  the  laws  of  the  United  States. 

Tbe  judgment  of  conviction  should  be  affirmed. 

Van  Bbunt,  I'.  J.,  aud  Foixett,  J.,  oonour. 


Lawyer— Are  you  a  single  man? 
Witness— No.   Sor;    Oi    am   a  twin 
Journal. 
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ELECTION  BETS-RECOVERY  FROM  STAKE- 
HOLDER.  J 

TEXAS  COURT  OF  CIVIL  APPEALS,  NOVEMBER  fK,  1893. 

Lswr  v.  CttAwroHu.  i      'i  ^. 

A  wager  on  the  result  of  an  election  is  illegal,  null  and  void  as 
between  tbe  parties;  and  the  stakeholder,  who  is  notified 
by  one  of  tbe  parties  not  to  pay  over  the  money  to  his  adver- 
sary, after  the  result  o(/ the  election  has  become  known,  but 
before  an  actual  payment  has  been  made,  cannot  defeat  an 
action  by  such  party  for  its  recovery,  since  In  such  case 
there  is  a  disaffirmance  of  the  wagering  contract  before  it 
has  become  executed. 

ACTION  by  Charles  K.  Crawford  against  A.  Lewy 
and  another  for  tbe  recovery  of  a  sum  of  money. 
From  a  judgment  of  the  Distrlot  Court  affirming  tbe 
judgment  of  a  justice  of  the  peaoe  iu  plaintiff's  favor, 
defendants  appeal. 

Fleming,  Camp  •%  Camp  and  J.  B.  McLeary,  tor  ap- 
pellants. 

W.  W.  Herron,  for  appellee. 

Flt,  J.  Appellee,  as  plaintiff.  Bled  suit  In  tbe  Jus- 
tice's Court,  on  uooount  for  money  bad  and  receive  J, 
amounting  to  $175,  against  appel'ant  Lewy,  who  oame 
in  and  moved  the  court  to  have  L.  P.  Peok,  the  other 
appellant,  made  a  party  to  the  suit,  which  was  done. 
Judgment  was  rendered  in  the  Justice's  Court  in  favor 
of  appellee  for  the  amount  of  his  claim,  and  tbe  appel- 
lants appealed  tbe  oase  to  the  Distrlot  Court,  where  a 
like  judgment  was  rendered  for  appellee.  The  faots. 
in  brief,  are  that  appellant  Peok  and  appellee  Craw- 
ford, on  the  day  of  the  State  and  national  election, 
1892,  made  u  wager  with  eaob  other  ou  the  pending 
eleotiou  for  governor,  each  one  putting  into  the  bauds 
of  appellant  Lewy  as  stakeholder  tbe  sum  of  9170. 
Appellee  on  the  same  day  made  another  bet  for  $6  on 
the  gubernatorial  election,  and  this  money,  wilh  that 
of  his  competitor,  was  also  put  into  Lewy 's  bauds  as 
stakeholder.  That  appellee  bet  appellant  Peok  and  tbe 
other  person  the  f  175  that  J.  S.  Hogg  would  be  eleoted 
governor  by  ten  thousand  majority  —  whether  over 
George  Clark  or  the  field  is  left  in  doubt.  A  few  days 
after  the  eleotiou,  appellee  notified  stakeholder  Lewy 
not  to  pay  bis  $175  over  to  Peok,  but  to  give  it  baok  to 
him.  That  Lewy  deoliued  to  do  this,  and  had  never 
paid  the  money  over  to  any  one,  but  still  had  it.  The 
terms  of  tbe  bet,  or  who  was  winner  or  loser,  oau  out 
no  figure  In  the  deolsion  of  this  oase.  Tbe  whole  tran- 
saction was  clearly  against  publio  polioy,  and  iu  open 
violation  of  one  of  tbe  penal  statutes  of  Texas.  In 
every  State  and  government  wherever  the  right  of  suf- 
frage has  been  retained  by  the  people  tbe  deleterious 
and  degrading  effect  of  any  speoies  of  gambling  upon 
the  result  of  a  popular  election  has  beeu  recognized 
and  unqualifiedly  condemned.  More  especially  is  this 
true  in  a  government  like  ours,  where  the  stability  and 
effioaoy  of  the  government  rests  upon  the  purity  of  the 
ballot-box,  and  where  every  thing  that  tends  in  tbe 
slightest  to  degrade  the  individual  voter  or  to  taint  by 
bribery  or  corrupt  luflueuoes  the  verdict  of  the  masses 
of  the  people  is  a  blow  ut  popular  govern  tneut.  The 
very  theory  of  a  popular  form  of  government  resting 
ou  tbe  unpurchased  will  of  the  majority,  is  that  the 
person  eleoted  to  office  is  chosen  by  the  free  will  of  a 
majority  of  voters  free  to  pass  upon  the  qualification 
of  the  respective  oaudidates,  and  free  to  not  unin- 
fluenced by  bribes  or  sinister  motives.  This  may  be 
simply  theory,  but,  unless  this  theoretical  conception 
of  popular  elections  is  praotloally  put  into  operation,  so 
far  as  the  vices,  imperfections  and  errors  of  mniiklud 
will  permit,  popular  Institutions  must  and  will  become 
a  failure.    The  corruption  of  any  oue  voter  is  a  direct 


meiiaoe  to  the  perpetuity  of  popular  government. 
Legislators  and  oourts  iu  England  and  Amerioa  have 
at  all  times  frowned  down  and  deuounoed  by  statutes 
and  deoisious  tbe.staklug  of  any  sum  upon  the  result 
of  an  eleotiou.  Whenever  it  is  doue,  with  f him  who 
has  bis  money  at  stake,  the  qaestinn  becomes  one,  not 
of  the  welfare  and  good  of  tbe  government,  nor  one  of 
tbe  fltueie  of  the  individual  oaudidates  for  offloe,  but 
It  Is  a  question  of  gain  and  "  filthy  lucre,"  and  in  pro- 
portion to  the  size  of  the  bet  he  becomes  ready  to  in- 
fluence others  in  iinproper  ways  to  assist  biin  iu  bis 
unlawful  enterprise.  If  Chief  Justioe  Kent  of  New 
York  looked  with  disfavor  on  the  debauching  of  elec- 
tions by  gambling  ou  them,  eighty  years  ago,  when  the 
right  of  suffrage  was  restricted,  aud  tbe  voting  popu- 
lation consisted  of  a  few  hundred  thousand,  scattered 
over  a  vast  territory,  union  more  may  it  be  reprehended 
and  feared  when  the  right  of  suffrage  is  unrestricted, 
and  tbe  voting  population  will  exceed  Iweive  millions. 
But  no  homily  ou  this  subjeot  is  neoessary,  for  by  the 
oominou  oonoeusus  of  oivilized  humanity  tbe  practice 
of  betting  ou  elections  is  condemned,  and  in  most  in- 
stances severely  punished,  by  statute. 

A  gaming  contraot  being  illegal  aud  void,  oourts 
have  invariably  refused  to  interfere  between  the  par- 
ties to  the  wager,  who,  being  in  pari  delicto,  oauuot  in- 
voke the  aid  of  the  oourts  Iu  carrying  out  their  con- 
tracts. Tbe  question  however  presented  to  this  oourt 
Is  not  whether  it  will  enforce  or  affirm  a  gam  tiling  con- 
tract, but  whether  it  will  permit  one  of  the  parties  to 
disaffirm  It.  We  have  investigated  a  large  number  of 
American  oases,  aud  in  nearly  all  of  them  the  rule  is 
laid  down  that,  as  long  as  the  money  is  In  the  hands  of 
a  stakeholder,  either  party  has  a  right  to  demand  his 
part  of  the  money,  and.  if  refused,  oau  maintain  an 
action  ut  law,  whether  demand  is  made  on  the  stake- 
holder before  or  after  tbe  happening  of  the  oontiiigenoy 
upon  which  the  wager  is  suspended.  This  Is  the  Eng- 
lish rule,  and  is  fortified  by  age,  and  hallowed  by  prece- 
dent. So  far  as  our  own  oourts  are  ootioerued,  it  Is  a 
oase  of  first  impression,  as  neither  the  direct  question 
nor  oue  similar  to  it  has  ever  beeu  presented  for  adju- 
dication iu  this  State.  This  being  true.  It  may  be  In- 
teresting, it  not  profitable,  to  review  some  of  the  oases 
on  the  subjeot,  which  have  oome  under  our  attention, 
and  the  number  of  adjudications  elsewhere  point  to 
the  oouolusion  that  the  evil  aimed  at  is  widespread  and 
deep-seated  among  tbe  Amerioan  people.  One  of  the 
earliest  cases  to  whioh  we  have  had  aooess,  and  oue 
which  has  been  very  widely  and  favorably  oited,  is  the 
oase  of  Visoher  v.  Yates,  11  Johns.  28.  The  opinion  iu 
this  oase  was  rendered  by  Chief  Justioe  Kent,  the 
great  commentator  ou  Amerioan  law,  aud  in  a  fine  re- 
view of  English  deoisious  he  lays  down  the  broad  rule, 
sinoe  followed  by  most  courts,  that  oourts  must  frown 
down  in  every  legitimate  manner  any  unholy  tamper- 
ing with  or  corruption  of  tbe  ballot;  that  bets  ou  eleo- 
tiou are  illegal  and  void,  aud  that  courts  will  lend  their 
aid  in  disaffirming  suoh  contracts,  and  will  hold  the 
stakeholder  responsible,  when  notice  is  given  by  a 
party  to  a  wager  that  he  desires  to  withdraw  his 
money.  This  learned  judge  struck  the  keynote  that 
has  in  most  Amerioan  oourts  given  tone  to  deoisious  ou 
the  subjeot.  We  quote  from  Chief  Justice  Kent  in  the 
opinion  referred  to:  "The  stakeholder  ought  not  to  be 
permitted  to  hold  the  money  in  defiance  of  both  par 
ties.  There  would  be  no  equity  iu  suoh  a  defense,  and, 
it  the  plaintiff  cannot  reoover  back  the  deposit  in  this 
oase,  the  winner  cannot  reoover  it;  for  that  would  be 
compelling  Ihe  exeoution  of  an  Illegal  oontract  as  If  it 
were  legal,  aud  would  at  once  prostrate  the  law  that 
declares  suob  contraots  Illegal.  Tbe  English  rule  is  the 
true  rule  on  this  subjeot.  On  the  disaffirmance  of  the 
illegal  and  void  ooutraot,  and  before  it  has  beeu  carried 
into  effect,  and  while  the  money  remains  In  the  hands 
of  tbe  stakeholder,  each  party  ought  to  be  allowed  to 
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withdraw  hi*  own  deposit.    The  oourt   will  Ibeu  be 
dealing  equitably  witb  the  oase.     It  will  be  answering 
the  polioy  and  putting  a  atop  to  the  eontmot  before  it 
is  perfeoted.     »    *    *    The  oourt*  have  goue  quite  far 
enough  when  they  have  refused  to  help  either  party,  as 
against  the  other,  in  reapeot  to  these  illegal  oontraot*." 
It  i*  true  that  this  deoislou  was  overruled  by  the  "  Oourt 
for  the  Correction  or  Errors,"  the  decision  being  ren- 
dered by  adividedoourt.and  uo  oourt  of  any  respectabil- 
ity, exoept  perhaps  tout  of  California,  has  ever  followed 
in  the  noisome  wake  of  the  decision  of  Senator  Snutord, 
the  mouthpiece  of  the  New  York  court.    On  the  other 
hand,  the  decision  has  been  time  and  again  repudiated, 
and  the  very  dootrine  held  by  Judge  Kent  was  after- 
ward approved  by  the  New  York  Court  of  Appeals. 
Storey  v.  Brenuaii,  15  N.  7. 624.   Senator  Sauford  makes 
his  deoislou  turn  on  the  question  of  the  happening  of 
the  contingency  oonoeriiiug  which  the  wager  is  laid. 
We  quote  from  bis  opinion  as  follows  :  "  In  oontraots 
of  hazard  the  condition  of  the  parties,  after  the  uncer- 
tain event  has  happened,  is  extremely  different  from 
their  situation  before.    Before  the  event  has  happened, 
and  while  it  is  unocrtaiii  who  will  be  the  winner  or  the 
loser,  neither  is  muob  injured,  and  perhaps  not  at  all, 
by  declaring  the  oontraot  void.  The  parties  are  treated 
alike;  neither  of  them  can  odmplaiu;  and  IMt  is  neces- 
sary for  the  publio  good  that  the  oontraot  should  not 
prooeed  further,  the  decision  is  made  without  any  sac- 
rifice of  justloe  between  the  parties.    Not  so  it  the 
hazard  has  oeaaed,  and  the  wager  has  been  lost  or  won, 
according  to  oontraot.    A  very  different  relation  be- 
tween the  parties  then  takes  plaoe.    If  the  losing  party 
may  vacate  his  oontraot,  after  the  event  has  happened 
and  is  known,  he  Is  allowed  to  praotioe  fraud  upou  the 
adverse  party.    To  allow  the  loser  to  retract  his  oon- 
traot because  be  Is  the  loser  would  give  sanction  to  the 
grossest  perfidy  and  injustice.    If  this  party  wins  be 
profits  by  the  oontraot,  and  takes  the  fruit  of  It;  It  be 
loses  he  abjures  the  oontraot  and  exonerates  himself 
from  its  obligation.    If  he  wins  be  holds  the  wager  by 
the  laws  of  honor;  it  he  loses  be  refuses  payment,  or 
reclaims  the  wager,  If  paid  by  the  laws  of  the  laud. 
According  to  the  result  be  avails  himself  either  of  the 
laws  of  honor  or  of  the  laws  of  the  laud.    While  the 
event  is  uncertain  and  unknown,  be  stands  upon  the 
laws  of  honor.    When  it  has  happened,  and  is  against 
bim,  be  retires  to  the  laws  of  the  laud.    While  he  oon- 
traots upon  the  basis  of  hazard,  he  Incurs   no  risk. 
While  be  is  himself  wrapped  In  impenetrable  armor,  be 
Contends  with  a  naked  adversary.    When  he  talks  of 
eoutiiigeuoy  and  hazard  he  means  oertainty.    When  be 
promises,  he  deoeives;  and  while  he  pledges  his  faith, 
he  betrays.    It  is  only  tbe  loser  who  repents.    How- 
ever bitter  and  siuoere  his  repeiitauoe  may  be,  it  is  not 
that  be  ha*  offended  against  publio  polioy,  but  that  he 
has  lost  his  money.    To  prove  the  sincerity  of  hi*  re- 
peiitauoe, and  a*  au  atonement  of  his  siu  against  pub- 
no  polioy  be  proposes  to  cheat  his  adversary,  and  take 
back  hi*  own  money  after  it  has  been  lost."    We  are 
unable  to  see  the  oogeuoy  of  this  rule.    It  is  not  the 
business  of  courts  to  determine  at  what  point  in  the 
proceeding  a  man  must  repent,   for  repeiitauoe  bas 
nothing  to  do  witli  the  solution  of  the  question.  Doubt- 
less repeiitauoe  after  losing  a  bet  is  like  unto  that 
wbioh  follows  a  drunken  debauob,  shortlived,  and  tbe 
offspring  of  a  disordered  liver  or  depleted  pooket;  but 
the  senator  never  apprehended  tbe  great  truth  put  by 
Judge  Kent  that  It  was  not  a  question  of  sorrow  and 
repeiitauoe,  but  one  of  disaffirming  and  destroying  a 
oontraot  made  in  violation  of  law  and  morals.  Neither 
doe*  his  rule  work  harm  to  any  one,  but  it  leaves  the 
parlies  exactly  where  they  were  when  the  violation  of 
tbe  law  was  initiated,  and  uo  one  in  law  or  morals  bas 
been  defrauded  or  any  thing.    In  Bali  v.  Gilbert,  12 
Mete.  (Maaa.)  897,  the  case  of  Visoher  v.  Yates  is  ap- 
proved, and  the  following  language  is  employed  :  "  We 


think  the  money  deposited  by  eachjparty  was  a  simple, 
u»ked(deposit,  respecting  whioh  the  agreement  to  pay 
it  over  to  one,  aooordiug  to  the  result  of  tbe  pending 
presidential  eleotlou,  and  not  executed  by  aotual  pay- 
ment, was  wholly  inoperative  and  void;  and  then  by 
implication  of  law  the  money  was  so  deposited  to  the 
use  of  the  depositors  respectively ;  and  that  an  notion 
for  money  had  and  reoeived  would  lie  for  eaoh.  party 
for  the  amount  so  deposited  by  him."  In  tbe  case  of 
Slaoyjv.  Foas,  19  Me.  3S5,  it  is  held :  "  When  money  is 
onoe  paid  over  to  winner  it  cannot  be  recovered  from 
stakeholder  or  winner;  but  when  the  money  has  not 
been  paid  over  by  the  stakeholder,  although  it  has  been 
lost  by  the  happening  of  tbe  event,  upou  notice  and 
demand,  the  stakeholder  Is  liable  to  the  loser  for  tbe 
amount  by  btm  deposited."  This  opinion  sustains  the 
opinion  of  Vischer  v.  Yates,  delivered  by  tbe  New 
York  Supreme  Court,  aud  condemns  the  opinion  of 
Senator  Sauford,  and  says:  "It  best  comports  with 
public  polioy  to  arrest  the  illegal  proceeding  before  it 
Is  consummated,  and,  lu  our  judgment,  the  opinion  of 
the  Supreme  Court  Is  better  sustained  upon  principle 
and  authority  than  that  of  the  Court  of  Errors."  In  a 
South  Carolina  oase— Bledsoe  v.  Thompson.  57  Am. 
Deo.  777— the  same  dootrine  Is  enunciated.  In  Tennes- 
see It  was  held}  that  If  the  stakeholder  paid  over  the 
money  without  notice  and  demand  by  the  loser,  he 
would  not  be  responsible,  but  otherwise  if  the  notice 
was  given.  In  Mo Allister  v.  Hoffman,  a  Pennsylvania 
oase  (16  Am.  Deo.  556),  a  oase  of  betting  on  nu  eleotlou, 
it  was  held  that  money  paid  over  to  the  winner,  after 
notioe,  I*  recoverable,  and  the  oase  of  Visoher  v.  Yates 
Is  olted  and  approved.  Iu  the  oase  of  Shaokleford  v. 
Ward,  3  Ala.  37,  It  was  said  :  "  Notioe  to  stakeholder 
to  bold  money  arrest*  It,  and  he  may  not  afterward  pay 
over  tbe  money  to  either,  whatever  the  determination 
of  tbe  event  upon  whlob  depend*  tbe  wager.  In  Jeff- 
rey v.  Fioklin,  8  Ark.  227,  it  Is  said:  "The  rule  is  that 
if  the  oontraot  beexeouted,  and  both  parties  inpari&t- 
lido,  neither  of  them  can  reoover  from  the  other  tbe 
moneys  so  paid;  but,  if  the  contract  continues,  and  the 
party  is  desirous  of  rescinding  It,  he  may  do  so,  and  re- 
oover baok  the  deposit.  And  tbia  distinction  la  made : 
that  where  the  action  is  an  afBrmanoeof  an  illegal  oon- 
traot for  tbe  pertormiiuoe  of  au  engagement  malum  in 
«e,  it  oan  in  no  oase  be  maintained  ;  but  where  the  no- 
tion Is  in  disaffirmance  of  such  a  oontraot,  and,  instead 
of  endeavoring  to  enforoe  it,  presume*  it  to  be  void, 
and  seeks  to  preveut  the  defendant  from  retaining  the 
benefit  whioh  is  derived  from  an  unlawful  act,  then  it 
Is  oonaonaut  with  the  spirit  and  polioy  of  the  law  that 
he  should  reoover."  In  Alford  v.  Burke,  21  Ga.  46,  tbe 
oourt  say*:  "  It  may  be  oonsldered  now  as  well-estab- 
lished law  that  a  party  to  an  illegal  or  immoral  or 
oriminal  oontraot  may  reoover  baok  from  a  stakeholder 
a  deposit  in  bis  hands."  Tbe  oase  of  Yisober  v.  Yates 
is  approviugly  cited.  In  Reynold*  v.  MoKinuey,  4 
Kan*.  94,  it  is  said :  "  Betting  on  eleotioiis  is  utterly 
prohibited  by  the  laws  of  this  State.  It  follows  that 
all  money  plnoed  iu  tbe  hands  of  stakeholders  is  to  be 
regarded  as  placed  or  deposited  iu  their  hands  without 
consideration,  to  be  repaid  on  demand  to  the  person 
who  deposited  the  same,  or  attached  by  any  person 
having  a  valid  claim,  and  showing  cause  of  attachment 
against  the  depositor."  In  Hardy  v.  Hunt,  11  Cal.  343, 
after  citing  and  approving  Visoher  v.  Yates,  it  is  held : 
"There  oan  be  no  doubt  tbat  tbe  wager  was  illegal  and 
void  as  against  publio  polioy ;  tbe  direct  effeot  of  such 
wagers  being  to  affect  the  purity  of  eleotioiis.  This 
has  been  often — Indeed,  we  believe,  universally — held 
whenever  the  question  has  arisen.  If  this  suit  had 
been  to  reoover  a  wager  of  this  sort  the  notion  could 
uot  be  maintained.  But  this  is  not  the  question.  The 
party  depositing  the  money  for  this  illegal  purpose  may 
retraot  the  illegal  act.  Tbe  money  is  uot  forfeited  for 
the  benefit  of  tbe  stakeholder."  It  would  teem  this 
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opinion  was  afterward  qualified  by  the  Supreme  Court 
of  California.  Tbere  are  many  other  cases  on  this 
same  subject,  but  we  have  quoted  sufficient  to  show 
the  general  trend  of  the  Amerioau  decisions. 

We  hold  that  the  wager  made  between  appellee  Craw- 
ford and  appellant  Peok  was  illegal,  and  lib  Initio  null 
and  void,  and  the  stakeholder  ocoupies  the  same  posi- 
tion toward  them  that  he  would  have  done  bod  they 
voluntarily  left  their  money  in  his  hands  without  any 
stipulations;  and,  being  a  bailee,  he  is  responsible  to 
eaoli  of  the  depositors  for  the  amount  of  his  deposit. 
We  are  not  assisting  in  executing  an  illegal  oontract; 
wo  ignore  it ;  we  treat  it  as  though  it  did  not  and  oould 
not  exist.  Our  decision  will  not  recognize  the  exist- 
ence of  the  oontract,  but  says  there  was  no  oontraot. 
Weoaiiuot  permit  a  stakeholder  to  defend  successfully 
against  a  man  who  wishes  to  annul  an  illegal  con t mot. 
and  Is  seeking  to  recover  his  deposit,  and  who  would 
defeat  bis  olaini  by  setting  up  as  a  defense  the  illegal 
aud  void  oontraot.  He  has  no  equity  agaiust  the  ap- 
pellee, whose  money  he  is  holding.  He  oaiinot  set 
himself  up  to  deolde  that  a  party  oanuot  retire  from  a 
oontraot  whioh  the  oourts  would  not  enforoe.  Appel- 
lee does  not  rely  on  the  illegal  oontraot  to  establish  his 
right  to  the  money,  but  he  says  that  appellant  Lewy 
has  bis  money  on  deposit,  and  he  wants  it.  He  gave 
notice  in  time  to  stop  it  in  the  hands  of  the  bailee.  He 
seeks  to  regain  It,  and  he  is  entitled  to  it.  It  is  the 
polioy  of  oourts,  as  hereinbefore  indicated,  to  pursue 
that  course  that  will  discountenance  gambling  on  elec- 
tions, and  have  a  tendency  to  check  it;  and  when  it  is 
known  that  the  loser  oau,  at  any  time  before  the  money 
is  paid  over,  reclaim  it  from  the  stakeholder,  It  will 
have  a  disoouraglug effect  on  those  who  have  the  desire 
to  stake  their  money  on  the  result  of  popular  elections. 
We  are  of  the  opinion  that  there  was  no  error  in  the 
judgment  of  the  lower  oourt,  aud  it  is  affirmed. 


ASSAULT    WITH   INTENT   TO   RAPE  -  EVI- 
DENCE— INSTRUCT  I ONS. 

TEXAS  COURT  OF  CRIMINAL  APPEALS,  OCT.  25,  1883. 

Shields  v.  State. 

Id  a  prosecution  for  assault  with  intent  to  rape,  evidence  of 
the  general  reputation  of  prosecutrix  for  unchastlty  Is  ad- 
missible. 

In  a  prosecution  for  assault  with  Intent  to  rape  it  Is  error  to 
fall  to  instruct  as  to  the  degree  of  force  which  must  have 
been  intended  by  defendant  in  order  to  constitute  the 
crime. 

In  a  prosecution  for  assault  with  intent  to  rape,  where  the  evi- 
dence makes  an  issue  as  to  whether  defendant  intended  to 
use  force,  It  Is  error  not  to  submit  to  the  jury  the  law  of 
aggravated  assault  and  battery. 
Sikkins,  J.,  dissenting. 

Ed.  Haliom,  for  appellant. 

R.  L.  Henry,  Assistant  Attorney-General,  for  the 
State. 

Hort,  P.  J.  Coii viot ion  for  assault  with  intent  to 
rape.  The  prosecutrix  testified  as  follows :  "  My  name 
Is  Josephine  Taylor.  I  am  married,  aud  was  married 
on  and  before  October  7,  1889.  I  then  had  four  chil- 
dren. The  oldest  was  seven  years  old.  I  live  now, 
and  did  in  Ootober,  1889,  In  Bexar  county,  in  what  is 
oailed  the 'Posites  Settlement.'  The  neighborhood  is 
tolerably  thickly  settled.  My  nearest  neighbor  is  a 
half  or  three-quarters  of  a  mile.  Myself  and  children 
were  at  home  on  the  night  of  Ootober  7, 1889.  I  know 
the  defendant,  Diok  Shields.  [Identifies  him.]  On  the 
night  of  Oetober  7,  1889,  I  saw  the  defendant  at  my 
house.  The  first  I  saw  of  him  he  was  standing  in  my 
front  door.     I  whs  in  my  house  in  bed,  and  heard  some 


one  push  the  door,  aud  I  said,  '  Who  is  there?'  This 
was  late  in  the  night;  and  I  had  a  ohair  against  the 
door.  As  (  henrd  some  one  push  the  door,  I  said; 
•  Who's  there?  Is  that  you,  Dick?  '  He  said, 'Good 
evening.'  I  said,  'Is  that  you,  Diok?'  He  said,  'Is 
Joe  got  any  cartridges  44?'  I  said,  'No;  what  are  you 
here  for?'  He  said,  'Joe  sent  me  here.'  Joe  is  my 
husband.  I  said,  '  What  is  the  matter  with  Joe?  '  He 
d  id  not  give  me  any  answer  till  I  spoke  the  third  time. 
He  sank  down  on  the  bed,  and  said,  '  He  [Joe]  oan't 
get  home  to-night.'  Joe  had  gone  to  San  Antonio, 
and  was  on  the  road.  I  don't  know  all  who  weut  on 
the  road  with  Joe,  but  Diok  Shields  started  out  with 
him.  Yes,  sir;  defendant  sank  down  on  the  bed,  and 
when  he  said  there  was  nothing  the  matter  with  my 
husband  I  was  exoited,  and  knew  he  was  there  for  no 
good  purpose.  I  struok  at  him  with  my  right  hand, 
aud  he  oaught  it  and  held  it  tight,  aud  it  made  my 
hand  none.  He  said:  •  I  have  oorae  to-night  to  see  you. 
I  have  always  loved  you.  I  spoke  to  you  every  time, 
and  you  do  not  speak  to  me.'  He  said :  '  I  oome  to  tell 
you  how  much  I  love  you,  and  oome  to  have  a  good 
time.'  I  told  bim  to  leave  my  house.  He  had  taken 
out  a  flask  of  some  kind,  and  said :  '  Josle,  I  want  you 
to  drink  with  me;  forgive  me.'  I  said  1  would  not. 
He  said,  'Josle,  kiss  me,  then.'  I  told  him  I  wonld 
not,  aud  told  him  to  get  out.  He  said,  '  I  am  a  good 
mind  to  kill  you,  rather  than  have  you  tell  your  hus- 
band.' When  he  told  me  how  muoh  he  loved  me,  and 
wanted  me  to  kiss  him,  I  told  him  to  go  home  to  bis 
own  wife.  He  said:  'Josle,  uiy  wife  has  fooled  me; 
that  baby  is  not  mine.'  He  said,  *  Josie,  kiss  me.'  I 
said  I  would  not,  and  be  said  be  would  make  me  kiss 
him.  He  put  his  baud  on  my  thigh  and  his  right  knee 
on  the  bed.  I  asked  him  what  be  meant.  He  said,  '  I 
am  going  to  sleep  with  you  here.'  I  said.  '  No,'  aud  I 
raised  up  on  the  pillow,  aud  he  grabbed  at  me,  and 
said,  'I  will  make  you  kiss  me.'  He  grabbed  a  pieoe 
out  of  my  dress  here  [indicating],  and  it  hung  down. 
I  knocked  his  hand  off,  and  he  said :  '  I  will  make  you 
kiss  me.  You  will  not  forgive  me.  You  will  not  prom- 
ise not  to  tell  Joe.'  He  then  rushed  at  me,  and  grab- 
bed me  with  both  hands.  I  pushed  him,  and  be  was 
drunk  enough  to  stagger.  I  had  only  a  gown,  and 
picked  up  a  wrapper  off  the  little  girl's  bed,  aud  run 
into  the  side  room  of  the  bouse.  I  heard  his  footsteps 
following  me.  I  opened  the  room  door  aud  run  out  on 
the  gnllery.  1  beard  him  coming  out  there,  and  I 
thought  it  would  not  do  to  leave  the  house.  I  then  ran 
back  in  the  house  at  the  same  door  he  came  In  at.  I 
run  against  the  ohair  at  the  door  that  he  moved  wben 
he  pushed  it  open,  and  he  heard  me,  aud  oome  in  there. 
There  were  some  few  ooais  on  the  Oreplaoe,  and  I 
threw  some  kindling  on  it  to  make  a  light.  It  was  a  lit- 
tle dark  in  the  room,  not  enough  light  to  see  dearly. 
When  be  first  oome  in  the  door  be  struck  a  match,  and 
when  the  ronton  burned  he  blew  it  out  again.  Wben 
he  oame  back  in  the  room  again  I  said,  'Diok,  do  not 
put  your  hands  on  me  again  or  I  shall  hurt  you.'  He 
picked  up  a  chair  and  turned  ft  down  and  sat  on  it.  1 
said, '  Leave,  Diok.'  He  said  be  would  when  I  prom- 
ised not  to  tell  Joe.  Then  my  little  girl  raised  up  and 
looked  nt  him.  When  he  walked  to  the  door  my  little 
girl  raised  up  and  looked  at  him.  He  said :  '  Look  at 
these  ohildreu.  If  you  tell  Joe,  I  will  kill  bim,  and 
leave  these  ohildreu  fatherless.  I  am  under  one  bond 
for  killing  a  man,  and  if  you  tell  him  I  will  kill  him 
before  your  eyes.'  He  did  not  leave  then,  but  left 
when  he  got  ready.  He  made  no  further  assault  on  me. 
When  I  run  out  on  the  gnllery  I  did  not  ory  out  or 
soream,  because  I  was  skeered.  There  are  two  doors 
on  the  gallery.  When  I  weut  Into  the  side  room  I  left 
the  bouse  by  a  door  there,  and  oame  baok  in  at  the 
door  the  defendant  entered.  I  was  afraid,  and  did  not 
cry  out.  The  defendant  had  a  pistol.  I  was  afraid  he 
would  shoot  me.  He  had  it  in  his  baud.  I  did  not  see 
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it  when  I  was  rumiiiiK  from  him.  I  saw  it  when  he 
Brut  ouimi  iii.  1  have  known  the  defendant  about  ten 
years;  maybe  a  little  more.  He  lives  in  my  neighbor- 
hood. The  defendaut  there  [pointing]  is  the  man.  The 
next  morning  I  saw  defendaut  again.  He  oame  to  my 
bouse  and  asked  for  Ore.  I  told  him  I  bad  no  Are  for 
him.  He  went  right  in  the  house  and  lit  his  oigarette. 
When  he  got  out  he  asked  me  if  I  bad  made  up  my 
mind  not  to  tell  Joe.  I  said  I  had  not  made  up  my 
mind  to  any  thing.  The  next  night  I  saw  the  defend- 
ant again  at  my  house.  He  oame  there  to  the  fence 
and  hollered.  I  spoke  to  my  husband,  and  said : 
'That's  Dick.  He  said  he  was  onming  to  kill  you.'  Mr 
husband  had  returned  home  about  one  o'olook  in  the 
day  after  Dick  had  left  there  in  the  morning.  I  told 
my  husband  all  about  it.  When  Diok  was  hollering 
out  there  at  the  fenoe,  I  said:  'Don't  go  out  there. 
Thai  is  Diok.  He  said  he  was  going  to  kill  you.'  He 
tbeu  told  Diok  to  leave.  This  was  about  eight  or  nine 
o'olook  at  night.  Defendaut  oame  up  on  the  gallery, 
and  kept  on  hollering:  'Joel  Joel  oh,  Joe!'  Then  he 
oame  inside  the  fenoe,  and  up  on  the  gallery.  Joesaid, 
'  What  do  you  want? '  He  said,  '  I  want  to  apologize 
Joe  went  to  the  door,  and  opened  It  just  a  little  bit.  I 
went  to  my  husband  and  saw  Diok  standing  with  one 
foot  on  the  gallery.  He  had  bis  right  hand  in  his  coat 
pocket.  Diok  said,  '  Joe,  I  hare  come  to  tell  you  some- 
thing.' I  told  Joe  to  tell  him  he  would  see  him  in  the 
morning.  He  told  him,  and  be  went  away.  About  a 
week  after,  I  made  the  complaint  upon  which  defend- 
aut  was  arrested.  I  did  not  make  the  oomplaint  sooner, 
because  me  and  my  little  girl  were  siok  from  being  ex- 
posed from  being  run  around  in  my  night-clothes. 
This  all  ooourred  in  Bexar  oouuty,  Texas.  When  de- 
fendant was  at  the  bed  he  had  bis  hand  on  my  thigh, 
and  pressed  me  until  it  hurt  me.  It  was  not  light 
enough  for  me  to  see  whether  his  person  was  exposed 
or  not.  Question.  What  effort  did  he  make,  if  any? 
Answer.  He  caught  me,  and  was  golug  to  kiss  me.  I 
got  away  from  him,  and  he  said  he  was  going  to  make 
me  kiss  him,  and  was  going  to  sleep  with  me." 

Upon  the  trial  the  appellant  proposed  to  prove  by 
several  witnesses  that  the  prosecutrix's  general  reputa- 
tion for  obastity  was  bad.  On  objeotion  by  the  State, 
the  proposed  proof  was  rejected  by  the  court.  This 
was  error.  It  such  was  the  character  of  the  prosecu- 
trix, the  presumption  is  that  appellant'  was  aware  of 
it.  Horbaok  v.  State,  43  Tex.  242.  Wbat  purpose  could 
such  proof  subserve?  Explain  the  oouduot  of  appel- 
lant toward  the  prosecutrix.  Men  take  liberties  with 
fallen  women,  without  intending  a  rape,  while  they 
would  uot  with  obaste  ladies. 

The  oourt  omitted  to  dedne  to  the  jury  what  degree 
of  force  must  be  intended  by  the  accused  to  constitute 
an  assault  with  intent  to  ravish.  The  omission  was 
excepted  to  at  the  proper  time.  Was  this  required  in 
this  character  of  oase?  In  rape  it  is.  In  assaults  to 
rape,  why  uot?  Rape  is  the  oarnal  knowledge  of  a 
woman  without  her  consent,  obtained  by  force.  (Nei- 
ther threats  nor  fraud  are  in  this  oase.)  Wbat  ohar- 
aoter  of  force?  Suoh  as  might  reasonably  be  supposed 
sufficient  to  overcome  resistance,  taking  into  conside- 
ration the  relative  strength  of  the  parties  and  other 
oiroumstauoes  of  the  oase.  In  an  assault  to  rape,  to  be 
guilty,  tbe  accused  must  make  au  assault  upon  the 
woman.  The  assault  must  be  aooompanied  with  the 
specific  intention  to  rape:  with  the  a  pec  i  Ho  intention 
to  have  oarnal  knowledge  of  lbs  woman;  to  have  oar- 
nal knowledge  of  the  woman  without  ber  consent;  to 
have  carnal  knowledge  of  the  woman  by  force;  to  have 
oarnal  knowledge  of  the  woman  without  her  consent, 
and  by  the  use  of  suoh  force  as  is  sufficient  to  over- 
come snob  resistance  as  the  woman  should  make.  We 
cannot  conceive  it  possible  for  a  man  to  assault  a 
woman  with  intent  to  ravish  her  without  intending  to 
do  (to  aoooinplisb  bis  purpose)  all  that  wbioh  tbe  law 


requires  to  be  done  to  constitute  rape.  This  proposi- 
tion, we  think,  is  evident. 

How  stand  the  authorities?  In  Rex  v.  Lloyd, 7  Oar- 
&  P.  318,  Patteson,  J.,  in  summing  up,  said  :  "  lu  order 
to  find  tbe  prisoner  guilty  of  an  assault  with  intent  to 
oomiiiit  rape,  you  must  be  satisfied  that  tbe  prisoner, 
when  he  laid  hold  of  the  prosecutrix,  not  only  desired 
to  gratify  his  passions  upon  her  person,  but  that  be  in- 
tended to  do  so  at  all  events,  and  notwithstanding  any 
resistance  on  her  part."  See  also  Reg.  v.  Wright,  4 
Fost.  &  F.  067.  Henry,  J.,  In  State  v.  Preistly.  says : 
"  It  must  appear  from  the  evidenoe  that  tbe  defend- 
ant's intention  was,  it  it  beoame  necessary,  to  to  roe 
compliance  with  his  desires  at  all  events,  and  regard- 
less of  any  resistance  made  by  his  vlotim."  Citing  in 
support  of  his  position  Com.  v.  Merrill,  14  Gray,  415; 
Reynolds  v.  People,  41  How.  Pr.  179;  Joioe  v.  State,  58 
Ga.  50;  State  v.  Burgdorf,  63  Mo.  65;  and  we  will  add 
Mahouey  v.  People,  48  Miob.  89;  State  v.  Hagermau, 
47  Iowa,  151:  Taylor  v.  State,  50  Ga.  79.  In  this  State 
the  same  rule  is  annouiioed.  Brown  v.  State,  27  Tex. 
A  pp.  330. 

Appellant  exoepted  to  the  charge,  beoause  it  did  not 
submit  to  the  jury  the  law  of  aggravated  assault  and 
battery.  While  tbe  oouduot  of  appellant  was  repre- 
hensible in  the  extreme,  and  tbe  violent  and  Indooent 
familiarity  with  the  person  of  tbe  prosecutrix  against 
her  will  may  or  may  not  have  been  for  the  purpose  of 
having  oarnal  knowledge  of  her  without  ber  consent, 
and  at  all  events,  whether  resisted  or  uot,  whether  he 
intended  to  so  aooomplish  his  purpose,  being  au  issue 
in  the  oase  (made  so  by  the  evidenoe),  it  was  the  duty 
of  tbe  oourt  to  submit  this  issue  to  the  jury  by  proper 
instructions.  See  Pefforllng  v.  State,  40  Tex.  486,  in 
whioh  tbe  faots  are  muoh  stronger  agaiust  tbe  accused 
than  they  are  in  this  case. 

For  the  reasons  iudioated  the  judgment  la  reversed, 
and  the  oause  remanded. 


PROMISE  BY  ON*!  PERSON  FOR  THE  BENE- 
FIT OF  ANOTHER. 

NEW   YORK   COURT   OF    COMMON    PLEAS,    GENERAL 
TERM,  DECEMBER,  1803. 

Riordak  v.  First  Presbyterian  Church. 

A  promise  by  one  person  for  the  benefit  of  another  will  sustain 
an  action  by  that  other;  and  this  although  the  debt  which 
the  one  promised  to  pay  be  not  then  In  existence,  and  al- 
though at  the  time  of  the  promise  the  beneficiary  be  not 
Identified,  and  although  the  person  claiming  the  benefit  of 
the  promise  did  not  know  of  it  when  his  claim  against  the 
promisee  accrued. 

Tbe  rule  is  applicable  as  well  to  a  specialty  as  to  a  simple  con- 
tract. 

APPEAL  from  a  judgment  of  tbe  General  Term  of 
the  City  Court  affirming  judgment  on  verdiot. 
For  services  rendered  to  Ann  Wilson  in  her  illness, 
the  plaintiff  sues  upon  tbe  subjoined  oovenant  in  an 
agreement  between  said  Wilson  and  defendaut,  of 
which  the  consideration  expressed  is  the  conveyance 
by  Wilson  to  defendant  of  a  parcel  of  land  in  the  oity 
of  New  York:  "Fourth.  The  said  the  First  Presby- 
terian Church  of  Tremout,  New  York  city,  will  pay 
and  disoburge  any  and  all  charges  and  expenses  for 
medioal  attendance  and  advioe.  or  other  necessary  at- 
tendance in  case  of  illness,  and  the  funeral  oharges  and 
expenses  of  the  said  Ann  Wilson,  whioh  shall  inolude 
the  purchase  of  a  grave  in  Woodlawn  Cemetery,  and 
the  erection  of  a  monumental  headstone.  The  session 
of  the  said  church  shall  have  full  and  entire  oharge  of 
the  said  funeral."  • 


Ernttl  Hall,  for  appellant. 

Edgar  J.  Nathan,  for  respondent. 
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Prtoii,  J.  For  s  valid  consideration,  the  defend- 
ant covenanted  with  Ana  Wilson  to  "pay  and  dis- 
charge any  and  all  charge*  and  expenses  for  neoessary 
attendanoe  in  case  of  Illness."  Upon  allegation  aud 
proof  of  necessary  service  rendered  to  Ann  Wilson  in 
her  illness,  the  plaintiff  bas  reoovered  a  Judgment 
against  the  defendant,  and  the  question  is,  whether 
the  defendant's  covenant  with  Ann  Wilson  so  inured 
to  tbe  benefit  of  the  plaintiff  as  to  support  au  action 
by  her  against  tbe  defendant. 

Lawronoo  v.  Fox,  20  N.  Y.  266,  deoided  in  1869,  Is 
commonly  cited  to  the  proposition  that  a  promise  by 
one  for  tbe  benefit  of  another,  will  sustain  au  action 
by  tbiit  other;  but  so  long  before  as  1806  the  point  was 
expressly  ruled  in  Sobermerhorn  v.  Vauderbeydeu,  1 
Johns.  139,  was  reaffirmed  in  Barker  v.  Buoklin,  2 
Den.  46,  and  was  recognized  and  approved  by  repeated 
adjudications.  D.&  H.  Canal  Co.  v.  WestohesterBank, 
4  Den.  97:  Hale  v.  Boardtnau,  27  Barb.  86;  Judson  v. 
Gray,  17  How.  296;  Tberassou  v.  MoSpedon,  2  Hilt.  3. 
Since  Lawrence  v.  Fox  the  principle  has  been  applied 
by  the  oourts  of  New  York  in  a  multitude  of  oases, 
and  it  must  now  be  regarded  as  fundamental  In  the 
jurisprudence  of  tbe  State.  Barlow  v.  Myers,  64N.Y. 
11,  44.  Indeed  it  is  the  prevalent  law  of  the  Union. 
Heudriok  v.  Lindsay,  93  U.  S.  143,  149,  aud  oases  col- 
lected in  a  note  to  Sohermerborn  v.  Vauderbeydeu,  3 
Am.  Dec.  306,  306.  Whatever  of  technical  doubt  or 
difficulty  may  have  hindered  its  aooeptanoe  by  the 
oourts  has  been  dissipated  by  tbe  provision  of  the 
oodes  authorizing  au  action  by  tbe  real  party  in  Inter- 
est.    Pom.  Rem.,  $ 139. 

The  faot  tbat  the  promise  is  evidenced  by  a  specialty 
instead  of  a  simple  contract,  is  ineffectual  to  render  it 
unavailable  to  one  not  a  party  or  privy.  Coster  v. 
Mayor,  43  N.  Y.  399. 

Aooeptiiig  the  rule,  then,  as  inveterate  and  unim- 
peachable, the  point  for  adjudication  is,  whether  the 
case  be  within  its  operation? 

We  are  not  unmindful  of  the  admonition  by  tbe 
Court  of  Appeals  against  any  extension  of  tbe  prlnolple 
beyond  the  soope  of  its  legitimate  application.  Wheat 
v.  Rice,  97  N.  Y.  802;  Lorlllard  v.  Clyde,  122  id.  498; 
Duruherr  v.  Rau,  135  id.  219.  But  it  is  dear  to  dem- 
onstration that  the  conditions  essential  to  the  opera- 
tion of  tbe  rule  as  prescribed  in  Lawrence  v.  Fox,  are 
present  in  the  case  at  bar;  namely,  a  liability  of  Ann 
Wilson  to  the  plaintiff,  and  a  promise  by  the  defend- 
ant, on  a  sufficient  consideration,  to  discharge  tbat 
liability. 

True,  in  Lawrenoe  v.  Fox  the  debt  of  tbe  third  per- 
son to  the  plaintiff,  wbiob  tbe  defendant  promised  tbat 
person  to  pay  to  the  plaintiff,  was  then  in  existence 
and  ascertained,  whereas  here  the  olaim  of  Sara 
Rlordan  against  Ann  Wilson  aooruod  after  defendant's 
promise.  But  that  this  diversity  is  ineffectual  to 
avoid  the  application  of  the  rule,  is  settled  by  the 
Court  of  Appeals.  Coster  v.  Mayor,  43  N.  Y.  399,  411 ; 
Little  v.  Bank.  85  id.  258. 

True,  also,  that  in  Lawrence  v.  Fox  tbe  beneficiary 
of  defendant's  promise  was  identified  and  named; 
whereas  here,  when  the  defendant  engaged  to  pay  for 
attendanoe  upon  Ann  Wilson,  tbe  defendant  was  not 
apprised  that  Sara  Riordau  would  render  that  servioe. 
But  tbls  oiroumstanoe,  too,  is  immaterial.  Cases 
supra;  Arnold  v.  Nicholg,  64  N.  Y.  117;  Mel  vain  v. 
Tomes,  14  Hun,  31;  Kingsbury  v.  Barle,  27  id.  141; 
Spingarn  v.  Rosenfeld,  64  N.  Y.  State  Rep.  128,  129. 

True,  agaiu,  that  when  plaintiff'  rendered  the  services 
to  Ann  Wilson  she  was  not  aware  of  defendant's  prom- 
ise to  pay  tor  them ;  but  "  suoh  promise  is  to  be  deemed 
made  to  a  third  .parly,  it  adopted  by  him,  though  he 
was  not  cognizant  of  it  wheu  made."  1  Pars.  Cout. 
468,  aud  oitations  passim. 

Still,  to  maintain  this  notion  on  defendant's  promise 
to  Ann  Wilson,  it  is  Indispensable  that  the  promise 


appear  to  be  made  for  the  plaintiff's  benefit.  Qarnsey 
v.  Rodgers,  ;47  N.  Y.  233,  240;  Beveridge  r.  Railroad 
Co.,  112  id.  2.  That  such  Is  its  intent  is  apparent  upon 
Its  terms.  In  full,  tbe  engagement  Is  to  "pay  and  dis- 
charge any  and  all  charges  aud  expenses  tor  medical 
attendance  and  advioe,  or  other  necessary  attendanoe 
in  case  of  Illness,  and  the  funeral  oharges  and  expenses 
of  the  said  Ann  Wilson,  whioh  shall  luolude  tbe  pur- 
chase of  a  grave  in  Woodlawu  Cemetery  and  tbe  ereo- 
tlou  of  a  monumental  headstone."  The  provision  for 
funeral  expenses  and  monument  demonstrates  that  tbe 
stipulated  payments  were  not  to  be  made  to  Ann  Wil- 
son, aud  so  the  inevitable  iuferenoe  is  that  the  defend- 
ant engaged  to  pay  the  person  rendering  the  servioe* 
for  whioh  tbe  defendant  assumed  the  responsibility. 
Tbe  circumstances  of  tbe  oase  confirm  the  conclusion. 
The  consideration  of  the  defendant's  promise  was  the 
transfer  of  all  Ann  Wilson's  property— "of  all  tbe  as- 
sets to  wblob  creditors  bad  the  right  to  look  for  pay- 
ment of  their  olaiins,  and  heuoe  the  promise  of  the  de- 
fendant to  pay  suoh  claims  must  be  deemed  to  have 
been  made  for  their  benefit."  Arnold  v.  Niohols,  64 
N.  Y.  116,  119.  In  faot.  the  defendant  did  pay  tbe 
pbysioians'for  their  attendance  on  Ann  Wilson  and  tbe 
undertaker  for  the  expenses  of  her  funeral — did  dis- 
charge to  her  creditors  all  tbe  claims  for  wbiob  defend- 
ant assumed  liability,  except  the  demand  of  plaintiff, 
and  that  demand  the  defendant's  treasurer  attempted 
to  compromise.  Indeed,  tbe  evidence  authorizes  the 
inference  that  the  defendant  reoognized  its  liability  to 
plaintiff  upon  its  promise  to  pay  Ann  Wilson,  bat 
denied  that  the  plaintiff  had  rendered  the  stipulated 
•ervioe. 

That  plaintiff  rendered  the  servioe — necessary  at- 
tendance in  illness— is  abundantly  apparent  in  the  evi- 
dence. Tbe  defendant  insists  that  Ann  Wilson  was 
affeoled  only  by  tbe  infirmities  of  old  age;  but  the  In- 
firmities Incident  to  her  period  of  life — eighty-seven  to 
ninety-one  years — and  with  which  in  faot  she  was 
afflicted  to  tbe  extremity  of  utter  prostration  and  help- 
less debility,  constitute  illness  in  any  and  every  sense 
of  tbe  term.    They  were  infirmities  of  which  she  died. 

Again,  defendant  objeots  tbat  tbe  plaintiff  is  allowed 
compensation  for  the  attendance  of  members  of  her 
family  upon  Anil  Wilson.  If  suoh  were  the  faot  the 
judgment  would  not  be  Invalidated,  for  services  to 
Ann  Wilson  on  behalf  of  the  plaintiff  by  members  of 
her  family,  for  whioh  they  made  no  charge,  in  legal 
effeot  were  servioes  by  the  plaintiff,  and  tor  them  she 
was  entitled  to  remuneration.  But  tbe  learned  trial 
judge  explicitly  admonished  the  jury  to  exolude  them 
from  consideration,  and  we  are  to  intend  that  the  in- 
structions of  tbe  oourt  were  not  disregarded. 

The  exception  to  evldeuoe  upon  whioh  appellant 
relies  is,  tbat  the  plaintiff  was  permitted  to  testify  to 
personal  communications  and  transactions  with  Ann 
Wilson.  Tbe  Code,  seotion  829,  preoludes  testimony 
by  a  party  to  transactions  or  communications  with  a 
deoeased  person,  against  a  person  deriving  bis  title  or 
interest  from,  through  or  under  such  deceased  person. 
It  is  obvious,  at  once,  tbat  in  this  aotion,  tbe  defend- 
ant does  not  sustain  the  relation  to  Ann  Wilson  whioh 
the  Code  prescribes  as  indispensable  to  the  rejection  of 
plaintiff's  testimony.  Indeed  with  characteristic  oan- 
dor  the  learned  oouusel  tor  the  appellant  concedes  that 
the  oase  is  not  within  the  letter  of  tbe  statute,  but  con- 
tends that  it  is  within  its  spirit.  Tbls  is  not  enough. 
To  make  the  evidenoe  incompetent.  It  must  appear  to 
be  within  the  terms  of  the  prohibition.  Lobdell  v. 
Lobdell,  36  N.  Y.  327,  334;  Severy  v.  Nat.  State  Bank 
of  Troy,  18  Hun,  228. 

We  have  aooorded  all  possible  consideration  to  the 
elaborate  argument  of  oounsel  for  the  appellant,  and 
our  oonvlotion  still  is  that  the  judgment  Is  oorreot. 

Judgment  affirmed,  with  oosts. 

Daly,  C.  J.,  aud  Bisohofu,  J.,  oonour. 
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CHILD'S  DEATH— NEGLIGENCE  OF  MOTHER 
—WHAT  CONSTri'UTES. 

MASSACHUSETTS   SUPREME    JUDICIAL  COURT,;  OCT. 
80,1888. 

Ghaut  v.  City  of  Fttohbdro. 

Where  the  mother  of  a  child  twenty  months  old  permits  him, 
while  In  her  custody,  to  wander  from  the  yard  gate  Into  a 
public  street,  unattended,  for  fifteen  minutes,  during  which 
time  he  falls  into  a  catcb-basln,  and  is  killed,  she  is  guilty 
of  such  negligence  as  will  preclude  a  reoovery  against  the 
city  for  his  death  by  the  administrator  of  his  estate,  in  the 
absence  of  evidence  justifying  or  excusing  her  failure  to 
look  after  him  after  she  saw  him  at  the  gate. 

ACTION  by  Elmer  E.  Grant,  administrator  of  the 
estate  of  Harry  L.  Grant,  deceased,  against  the 
oity  of  Fitohburg,  to  recover  for  the  death  of  plain- 
tiffs Intestate,  oaused  by  defendant's  negligence  in 
leaving  an  opening  in  a  oatoh-basln  In  its  streets  un- 
protected, whereby  deceased,  a  ohlld  twenty  months 
old,  fell  into  It.  There  was  a  verdiot  dlreoted  by  the 
oourt  in  favor  of  defendant  and  plaintiff  excepted.  T 

C.  F.  Baker  and  Herbert  Parker,  for  plaintiff. 

Edward  P.  Pierce,  for  defendant. 

Knowltos,  J.  In  this  case  we  have  no  occasion  to 
oonsider  whether  there  was  evidence  of  negligenoe  on 
the  part  of  the  defendant,  for  we  are  of  opinion  that 
there  was  no  evidence  that  the  plaintiff's  intestate  was 
in  the  exercise  of  due  oare.  He  was  a  child  twenty 
months  old,  and  was  incapable  of  exercising  oare  for 
himself.  It  was  the  duty  therefore  of  his  mother,  in 
whose  custody  he  was,  to  oare  for  him,  and  if  his 
death  is  imputable  to  her  negligence  the  plaintiff  oan- 
not  recover.  He  was  last  seen  by  her,  before  his 
death,  at  the  open  gateway  of  the  dooryard  at  the 
boundary  of  the  publio  street.  He  had  been  playing 
about  there,  and  onoe  before  on  the  same  afternoon 
had  been  alone  to  the  house  of  a  neighbor,  which  was 
the  third  house  from  his  home,  on  the  same  street ;  and 
bis  mother  bad  been  obliged  to  go  and  find  him,  and 
bring  him  back.  When  she  saw  him  at  the  gate,  she 
was  sitting,  talking  with  another  woman,  on  the  steps 
at  tbe  rear  of  the  house;  and  she  gave  no  further  at- 
tention to  him,  and  took  no  measures  to  ascertain 
where  he  was  for  a  quarter  of  an  hour  or  more.  In  the 
meantime  he  had  been  out  on  the  street  unattended, 
and  had  been  playing  with  other  children,  and  in  some 
way,  no  witness  knew  when  or  bow,  had  got  through 
tbe  bole  in  tbe  curbstone  into  tbe  oatoh-basln.  His 
absenoe  from  home,  unattended,  on  the  publio  street, 
was  prima  facie  evidence  of  negligenoe  on  the  part  of 
bis  mother,  and  there  was  no  evidence  in  tbe  case 
whioh  tends  to  show  a  justification  or  excuse  for  her 
failure  to  look  after  him  for  fifteen  minutes  after  she 
saw  bim  at  tbe  gate.  Id  this  last  respeot  the  oase  dif- 
fers from  Slattery  v.  O'Conuell,  168  Mass.  91,  and 
Creed  v.  Kendall,  156  id.  291.  The  doctrines  stated  in 
Gibbous  v.  Williams,  136  id.  383,  are  applicable  to  tbe 
facts  of  this  oase,  aud  are  decisive  of  it.  Wright  v. 
Railroad  Co.,  4  Allen,  283;  Callahan  v.  Bean,  9  id.  401. 

Exceptions  overruled. 


CRIMINAL  LA  W-INSTRUVTIONS-RBASON- 
ABLE  DOUBT. 

MICHIGAN  SUPREME  COURT,  NOV.  10, 1898. 

People  v.  Curti& 

In  a  criminal  case  the  oourt  charged  the  jury  that  "  this  man 
la  presumed  to  be  Innocent  until  he  Is  proven  guilty.  There 


Is  about  him  that  presumption,  and  it  attaches  to  the  entire 
case.  The  burden  Is  on  the  people  to  prove  his  guilt  be- 
yond a  reasonable  doubt,  »  •  »  and  all  of  the  jury 
must  be  satisfied  beyond  a  reasonable  doubt  in  order  to 
oonvict."  BM,  to  be  all  the  law  requires,  and  the  refusal 
of  a  further  instruction  on  the  same  subject  was  proper. 

IN  the  Clrouit  Court  of  louia  county,  John  Curtis 
was  convicted  of  robbery,  and  brings  error. 

Foote  A  Donling,  for  appellant. 

A.  A.  EU.lt,  Attorney-General,  and   11.  A.  Hateley, 
Prosecuting  Attorney,  for  the  People. 

Grant,  J.  The  only  error  alleged  is  that  the  oourt 
refused  to  give  the  following  request  on  behalf  of  the 
respondent:  "The  jury  are  Instructed  that  in  their 
deliberating.  If  any  one  or  more  of  their  number,  after 
deliberating  with  their  fellow-jurymen,  retains  a  rea- 
sonable doubt  aa  to  defendant's  guilt,  tbe  jury  should 
not  And  bim  guilty."  Upon  this  point  the  oourt  in- 
structed the  jury  as  follows:  "Now,  gentlemen,  I 
have  said  to  you  that  this  man  is  presumed  to  be  inno- 
cent until  he  la  proven  guilty.  There  is  about  him 
that  presumption,  aud  it  attaches  to  tbe  entire  case. 
The  burden  is  upon  the  people  to  prove  hts  guilt  beyond 
a  reasonable  doubt.  He  Is  presumed  to  be  Innocent  until 
proven  guilty,  and  all  of  the  jury  must  be  satisfied  be- 
yond a  reasonable  doubt  in  order  to  oonviot."  The  in- 
struction given  was  all  that  the  law  requires.  This  oase 
is  not  ruled  by  People  v.  Hare,  67  Mich.  519.  In  that 
oase  it  does  not  appear  that  the  oourt  instructed  the 
jury  at  all  upon  the  subject,  but,  on  tbe  contrary, 
said  that  It  was  not  the  duty  of  tbe  oourt  to  charge  in- 
dividual members.  The  decision  goes  no  further  than 
to  say  that  when  such  a  request  is  presented  it  is  the 
duty  of  the  court  to  oall  the  attention  of  the  jury  to 
the  subjeot.  To  hold  that  jurors,  under  the  instruc- 
tion, would  not  understand  their  duty  would  be  to  say 
that  tbey  were  not  possessed  of  common  sense.  Such 
a  request  was  held  properly  refused  in  State  v.  Hamil- 
ton, 67  Iowa,  698;  State  v.  Young,  105  Mo.  634. 

Conviotlon  affirmed. 

The  other  justices  oonourred. 


ETHICS  IN  RELATION  TO  INTERNATIONAL 
LAW. 

PROF.  JOHN  GRIER  HIBBEN  of  Princeton  Col- 
lege oontributAS  the  leading  artiole  in  the  Interna- 
tional Journal  of  Ethics  for  Jauuary,  1894,  on  tbe  sub- 
jeot of  "The  Relation  of  Ethics  to  Jurisprudence." 
We  quote  so  muoh  as  relates  to  tbe  application  of 
ethios  to  International  law.    Prof.  Hibbeu  says: 

"International  law  has  been  called  the  'vanishing 
point  of  jurisprudence.'  That  which  is  true  in  mathe- 
matical relations  may  obtain  here,  namely,  that  in 
limiting  cases  there  are  revealed  important  facts  whioh 
in  approaohing  the  limits  esoape  observation.  The 
point  of  view  of  international  law  presents  law  with- 
out any  sanation  whatever.  The  parties  are  all  sover- 
eign. There  is  no  superior,  and  therefore  no  positive 
law  is  possible.  Tbe  appeal  in  all  controversy  must  be 
to  generally  recognized  principles  of  justice  aud 
equity. 

"Tbe  history  of  International  law  shows  its  origin  in 
Roman  law.  A  part  is  derived  from  treaties  aud 
precedents;  but  over  aud  above  this  is  a  considerable 
remainder  oalled  by  Vattel  tbe  •  necessary  law  of  na- 
tions.' This  corresponds  to  tbe /us  gentium  of  Roman 
law. 

"The  Greek  State  reoognized  certain  mutual  obliga- 
tions (see  Morey  Roman  Law,  307,  208),  aud  tbe  Ro- 
mansjadhered  to  certain  fornaulto  in  declaring  war,  as 
Digitized  by  VjOOQ  IC 


14 


THE  ALBANY  LAW  JOURNAL. 


indieated  in  tbelr  juafecialt;  and  during  the  Middle 
Ages  the  Papacy  at  time*  exeroised  international  au- 
thority ;  also  the  Holy  Roman  Emperor  appeared  as 
International  arbitrator:  and  certain  rulea  regarding 
international  trade  existed  in  maritime  oodes,  as  the 
'  Cousolato  del  Mare,'  and  the  laws  of  Olerou,  of  Wis- 
buy  and  of  the  Hatiseatlo  towns.  Nevertheless,  inter- 
national law  received  its  systematized  form  originally 
in  the  work  of  Grotius.  And  Grotius  himself  was 
versed  In  Roman  law  and  imbued  with  its  spirit.  The 
chief  idea  of  Roman  law  In  his  writings,  and  of  the 
publicists  after  blm,  was  that  of  the  jus  gentium. 
While  the  Romans  bad  not  oonoelved  of  tbe  jus  gen- 
tium as  applying  to  the  relation  between  independent 
States,  it  was  nevertheless  so  interpreted  by  all  early 
writers  on  international  law. 

"International  law  relative  to  treaties  also  was 
founded  largely  upon  the  Roman  law  of  contracts, 
wbioh  were  derived  largely  from  the  jut  gentium,  and 
were  liberally  interpreted  aooordiug  to  the  principles 
of  national  equity.  We  find  therefore  Hint  interna- 
tional law  is  largely  derived  from  the  jus  gentium  of 
Roman  law,  whioh  in  turn  expressed  the  common 
sentiment  of  mankind  in  reference  to  the  principles  of 
justice  and  rigbl. 

"  Also,  where  there  are  no  treaty  rights  and  no 
precedents,  disputes  between  nations  are  often  arbi- 
trated by  appeal  to  tbe  principles  of  national  equity. 
This  was  urged  by  Mr.  Carter,  tbe  United  States  coun- 
sel before  tbe  Bering  Sea  Commission  at  Paris,  and  in 
opposition  to  tbe  proposition  of  England's  counsel,  Sir 
Charles  Russell,  who  insisted  that  international  law  is 
for  all  praotloal  purposes  a  code,  and  ethics  and  equity 
have  nothing  to  do  with  It. 

"Tbe  common  ideas  of  equity  and  justice  have  been 
applied  in  recent  years  to  the  oontrol  and  governing 
power  of  an  immense  territory,  in  whiob  were  found 
forty-two  million  six  hundred  and  eight  thousand 
people  in  1885,  namely,  the  government  of  the  Congo 
Free  State.  This  had  its  rise  in  the  Berlin  Conference 
of  1885.  Tbe  African  International  Association  had  ob- 
tained through  treaties  with  four  hundred  and  fifty  in- 
dependent Afrioau  obiefs  rights  of  sovereignty.  This 
oeded  sovereign  power  rules  over  a  large  complex 
whole  composed  of  small  sovereign  principalities.  The 
rlgbt  to  make  any  suoh  cession  of  sovereignty  is  con- 
firmed by  the  opinions  of  Sir  Francis  Twiss,  of  Eng- 
land, and  Professor  Arntz,  tbe  Belgian  publioist.  The 
International  African  Association  was  first  recognized 
as  a  government  by  the  United  States  on  April  10,  1884. 
And  In  the  Berlin  Conference  of  1881-85  it  received 
formal  recognition  as  the  Congo  Free  State  from  all 
tbe  European  powers.  2  Stanley's  Congo,  380.  A 
nation  was  thus  bom  in  a  day.  It  oame  into  existence 
not  by  oonquest,  nor  hereditary  right,  but  by  the  suf- 
ferance of  the  great  powers  of  tbe  world :  or,  as  it  was 
put  by  oue  of  tbe  presiding  offioers  of  the  Conference, 
"The  new  State  owes  its  birth  to  the  generous  aspira- 
tions and  enlightened  initiative  of  a  Prince  (».  e.,  King 
of  tbe  Belgians)  respected  throughout  Europe.  It  has 
been  devoted  from  its  cradle  to  the  practice  of  every 
liberty.'    2  Stanley's  Congo,  428. 

At  the  Conference  the  avowed  polioy  of  the  new- 
born government  was  indicated  as  that  of  the  free  ex- 
ercise of  all  rights  of  all  peoples  throughout  tbe  length 
and  breadth  of  that  territory.  Africans,  Germans, 
English  and  Belgians  were  put  upon  a  footing  of  equal- 
ity. Commercial  intercourse,  rights  of  water-way. 
State  protection  of  property  and  person,  were  placed 
upon  the  broad  basis  of  justice  and  equity.  We  be- 
hold a  nation  without  a  history,  without  precedents, 
without  traditions,  its  laws  ready-made,  and  these 
laws  of  suoh  a  nature  that  they  met  with  tbe  approval 
of  the  great  powers  of  the  world,  because  they  repre- 
sented that  wbieb  was  oommou  to  all  these  several 


governments.  In  oases  of  difficulties  arising  between 
the  powers  regarding  Congo  matters  they  agreed  to  ap- 
peal to  tbe  International  Congo  Commission,  whioh  is 
substantially  an  International  Court  of  Arbitration. 
Moreover,  the  Congo  State  seeks  to  establish  a  higher 
standard  of  individual  oouduot,  the  abolition  of  tbe 
slave  trade  In  Africa,  the  deorease  of  intemperance, 
etc.  It  is  a  State  dedicated  to  the  noble  task  of  devel- 
oping an  Ideal  oitlzenship.  It  is  a  unique  iustaiioe 
in  history.  It  Indicates  how  thoroughly  ethical  ideas 
have  permeated  publio  polioy.  It  is  an  index  of  tbe 
oommon  oonsolousness  of  nations  regarding  the  olaims 
of  justioe.  One  hundred  years  ago  such  an  undertak- 
ing would  have  been  impossible.  Tbe  time  has  oome 
in  the  history  of  mankind  when  it  is  generally  recog- 
nized that  a  State  possesses  oertain  moral  responsibili- 
ties. Tbereisaolvioas  well  as  an  individual  oonsolenoe. 
Napoleon  oould  not  say  to-day:  'With  the  armies  of 
Franoe  at  my  baok  I  shall  be  always  in  tbe  right.' 
The  prophecy  of  the  Grand  Duke  of  Weimar  concern- 
ing Napoleon's  empire  is  more  consonant  witb  inter- 
national sentiment:  'It  is  unjust;  it  oaunot  last.' 
Nor  oould  Charles  Augustus  of  Sweden  today  declare, 
as  he  did  when  he  broke  tbe  truoe  of  Roskild  :  'There 
is  always  just  cause  of  war  as  soon  as  there  is  fouud  a 
realm  Inoapable  of  resisting.' 

"There  has  been  a  marked  ethical  progress  in  Inter- 
national relations.  A  national  altruism  has  been  de- 
veloped, to  this  extent  at  least,  that  tbe  olaims  of 
another  nation  are  regarded  witb  due  consideration 
whenever  founded  upon  truth  and  justice.  As  in  private 
ethios  a  healthy  altruism  is  oorreotive  of  a  fnlse  egoism, 
so  national  altruism  should  supplement  and  oheok  a 
governmental  policy  of  short-sighted  egoism.  Inter- 
national law,  with  Its  oommou  restrictions  and  conces- 
sions, has  at  lenst  partly  realized  suob  an  ideal,  and  it  In 
turn  has  influenced  the  spirit  of  all  law.  Law  Is  becom- 
ing more  akin  to  equity.  Punishment  Is  beoomiug  more 
humane.  It  has  beoome  reformatory  as  well  as  penal, 
in  whioh  conception  the  State  has  in  view  an  enlarged 
ethical  end,  not  only  the  greater  good  of  society,  but 
also  tbe  realization  of  good  instead  of  evil  in  tbe  crim- 
inal as  well.  Courts  of  arbitration  are  settling  inter- 
national disputes  rather  than  the  arbitrament  of  war. 
Might  is  no  longer  synonymous  with  right.  There  is  a 
progressive  movement  in  all  law,  national  and  interna- 
tional, and  tbe  progress  is  along  ethical  lines,  and  It  is 
toward  the  recognition  of  a  solidarity  of  mankind, 
toward  that  reign  of  law  whioh  is  justioe  and  which  is 
penoe.  After  all,  Burke's  fancy  of  an  ideal  State  may 
not  be  merely  a  passing  dream,  but  a  fact  manifoldly 
realized : 

"Tbe  State  ought  not  to  be  considered  ns  nothing 
better  than  a  partnership  agreement  in  a  trade  of  pep- 
per and  coffee,  calloo  or  tobacoo,  to  be  taken  up  for  a 
little  temporary  interest,  and  to  be  dissolved  by  the 
fancy  of  tbe  parties.  It  is  to  be  looked  on  with  other 
reverenoe,  beoause  It  is  not  a  partnership  In  things 
subservient  only  to  the  gross  animal  existeuoe  of  a 
temporary  and  perishable  nature.  It  is  a  partnership 
in  all  science,  a  partnership  in  all  art,  a  partnership  in 
every  virtue  and  in  nil  perfection.  As  tbe  ends  of  such 
a  partnership  oaunot  be  obtained  in  many  generations, 
it  becomes  a  partnership  not  only  between  those  who 
nre  living,  but  between  those  who  are  living,  those 
who  are  dead  mid  those  who  are  to  be  born.  Each  con- 
tract of  each  particular  State  is  but  n  clause  in  tbe 
great  primeval  contract  of  eternal  society,  linking  the 
lower  with  the  higher  natures,  connecting  the  visible 
mid  the  invisible  world  ncoording  to  a  fixed  compact 
sanctioned  by  the  inviolable  oatb  wbiob  holds  all  phy- 
sical and  all  moral  natures  eaoh  in  their  appointed 
places." — Edmund  Burke's  Reflections  on  the  Revolu- 
tion in  Prance.  Clarendon  Press,  Select  Works,  edited 
by  Payne,  vol.  II,  pp.  113,  114. 
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ABSTRACTS   OF   VARIOUS  RECENT  DE- 
CISIONS. 

Attempt  to  commit  extortion— pear.—  DefenoV 
ant  was  charged  in  the  indictment  with  nn  attempt  to 
obtain  money  from  A.  by  threatening  to  aoouse  her  of 
keeping  »  disorderly  house.  Held,  that  as  the  evidenoe 
■bowed  that  A.  was  acting  asadeooy  of  the  polioe,  and 
reoeived  money  paid  by  her  to  defendant  from  the  po- 
lioe. who  were  endeavoring  to  prooiire  evidence  against 
defendant,  it  did  not  appear  that  A.  had  been  put  in 
fear,  and  therefore  the  orime  of  an  attempt  to  extort 
oould  not  be  established,  and  the  prisoner  must  be 
discharged.  In  a  oriminal  oase,  when  it  is  proved  that 
defendant  has  committed  an  act,  and  the  motive  with 
which  it  was  done  is  material,  he  may  testify  in  regard 
to  his  motive,  and  may  prove  faots  by  others  tending 
to  show  his  infant.  When  evidenoe  tending  to  show  a 
guilty  motive  bus  been  given,  the  aooused  has  a  right 
to  introduoe  evidence  to  prove  a  different  motive  and 
repel  the  imputation.  From  the  evidence  offered,  the 
jury  were  asked  to  infer,  and  probably  did  infer,  that 
the  motive  whloh  induced  defendant  to  associate 
with  A.  was  unlawful,  and  for  the  purpose  of  obtain- 
ing money  from  her.  Held,  that  it  was  competent  for 
him  to  prove,  in  explanation  of  his  conduct,  that  he 
associated  with  the  woman  by  the  direction  of  the  80- 
oiety  for  the  Prevention  of  Crime,  for  the  purpose  of 
procuring;  a  statement  from  her,  and  that  the  exclusion 
of  such  evidenoe  was  error.  People  v.  Oardineer,  N.  Y. 
Sup.  Ct.,  Gen.  Term,  First  Dept.,  Nov.,  1893. 

Criminal  practice  —  withdrawal  of  plka.— 
Defendant,  a  sixteen-year-old  boy.  on  being  arraigned 
for  laroeny.  pleaded  guilty,  having  been  informed  by 
persons  not  authorized  to  do  so  that  some  of  his  asso- 
ciates, on  arraignment  for  the  sameorime,  had  pleaded 
guilty:  that  senteuoe  had  been  suspended  against 
them  during  good  behavior,  and  that  he  would  proba-- 
bly  reoelve  the  same  judgment.  The  court  advised 
him  that  he  might  withdraw  his  plea  at  any  time  bo- 
fore  senteuoe,  told  him  the  punishment  he  was  to  re- 
ceive, and  gave  bim  an  opportunity  to  withdraw  his 
plea;  but  110  steps  having  been  taken  to  do  so,  sen- 
teuoe was  passed.  Held,  not  an  abuse  of  discretion  for 
the  oourt  to  refuse  to  permit  defendant  to  withdraw 
his  plea  after  senteuoe.  Monahan  v.  Stale  find.),  34 
N.  E.  Rep.  967. 

Delay  in  delivering  telegram— damages  for 
MENTAL  SUFFERING  ALONE.— One  to  whom  a  telegraph 
message  has  been  sent  notifying  him  of  the  dentil  of 
bis  father  and  the  time  of  burial,  which  the  telegraph 
company  has  failed,  through  the  negligence  of  its 
agents,  to  deliver  in  due  time,  may  reoover  damages 
for  injury  to  his  feelings,  although  unaooompanled  by 
any  pcouuiary  loss  or  physical  suffering.  In  this  oase  a 
verdiot  iu  favor  of  plaintiff  against  defendant  tele- 
graph company  for  91,000  on  account  of  mental  suffer- 
ing caused  by  delay  of  defendant  in  delivering  to  plain- 
tiff a  message  announcing  the  death  of  his  father  and 
time  of  burial  is  sustained.  The  fnot  that  the  agent 
made  Inquiry  of  several  citizens  of  the  town  concern- 
ing the  plaintiff's  whereabouts,  none  of  whom  knew 
him.  ia  not  sufficient  to  authorize  the  court  to  say  that 
the  verdict  is  not  supported  by  the  evidence,  there  be- 
ing testimony  to  show  that  the  agent  had,  a  short  lime 
before,  been  introduced  to  plaintiff,  and  afterward  ad- 
mitted that  he  had  met  bim.  but  had  forgotten  it. 
W.  U.  Tel.  Co.  v.  Smith.  Ky.  Super.  Ct.,  Nov.,  1893. 

Spbcific  performance— contract.— An  agreement 
by  a  wife,  in  consideration  of  a  present  conveyance  to 
her  of  certain  property  and  a  promise  of  a  specified 
legaoy,  to  release  all  claims  of  dower  or  otherwise  to 
ber  husband's  estate,  will  be  speoifloally  performed  in 
a  court  of  equity  after  she  has  aooepted  the  legacy. 
Dakin  v.  DaWn(Mlon.),  56  N.  W.  Rep.  662. 


CORRESPONDENCE. 

The  New  Basis  of  Action  for  Seduction  in  North 
Carolina. 

Editor  of  the  Albany  Law  Journal : 

I  noted  in  your  Issue  of  September  23, 1893,  on  pages 
253  and  254,  your  quotation  from  an  exohangeasto  the 
basis  of  "  aotions  for  seduotiou."  Have  you  noted  that 
this  oourt— and  probably  others— have  placed  this  ao- 
tion  upon  an  entirely  different  basis?  See  Hood  v.  8ud- 
derth.  111  N.  C.  216,  Sept.  Term.  1892— If  you  oare  to 
look  at  it.  My  objeot  In  writing  this  letter  Is  merely 
to  oall  your  attention  to  the  faot  that  all  our  courts  are 
not  amenable  to  the  sharp  oritlolsm  of  the  artlole  re- 
ferred to.  I  think  the  position  of  the  Supreme  Court 
of  North  Carolina  is  the  only  logical  one. 

Raleigh,  N.  C,  Dec.  27, 1893.  Lex. 

[The  case  of  Hood  v.  Sudderth  is  fully  reported 
in  47  Alb.  L.  J.  91  (Feb.  4,  1893),  that  is,  the  opin- 
ion of  the  court,  as  delivered  by  Clark,  J.,  and  con- 
curred in  by  MacRae,  J.,  is  there  printed  in  extento, 
but  the  reader  will  have  to  go  to  111  N.  C.  383,  for 
the  dissenting  opinion  of  Shepherd,  J.] 

As  to  Pleading  the  8tatute  of  Frauds— Crane  ▼. 
Powell  Again  Referred  to. 

Edifor  of  the  A  Ibany  Law  Journal : 

With  your  kind  indulgence,  I  have  one  word  further 
to  say  in  referenoe  to  the  reoent  oase  of  Crane  v.  Pow- 
ell. Independent  of  the  question  oonoerning  the  right 
of  the  defendant,  under  the  pleadings  in  this  oase,  to 
urge  the  statute  of  frauds  as  a  defense,  and  assuming 
that  no  legal  bar  prevented  its  operation,  there  appears 
to  be  some  difference  of  opinion  as  to  whether  the  con- 
tract established  upon  the  trial  belongs  to  the  olass 
provided  for  in  subdivision  1,  section  2,  title  11,  ohap- 
ter7  Revised  Statutes,  or  whether  it  is  comprehended 
under  seotlou  8,  title  1,  chapter?.  Revised  Statutes;  in 
other  words,  whether  the  agreement  constituted  a 
lease  of  lands,  or  of  an  Interest  in  lauds,  or  whether  it 
was,  technically,  an  ordinary  oontraot  for  board  and 
lodging.  If  this  agreement  constituted  a  lease,  it  was 
dearly  valid,  being  for  one  year,  to  oommeiioe  in  .fu- 
ture. If  it  was  a  oontraot  simply  for  board  and  lodg- 
ing, and  as  such  was  not  to  be  performed  within  one 
year  from  the  making  thereof.  It  was  obviously  void. 
Let  us  look  at  this  oontraot  for  a  moment,  and  see 
what  lineaments,  if  any.  It  bears  that  seem  to  charac- 
terize it. 

In  the  first  plaoe,  it  does  not  appear  that  the  plain- 
tiff used  the  promises  oomprlsiug  the  rooms  leased  to 
the  defendant,  as  a  boarding-house.    She  was  In  pos- 
session of  the  house  under  a  lease,  and  she  simply  sub- 
I  let  the  unoccupied  rooms. 

Seoond.  When  we  ooutemplate  the  objeot  for  whioh 
the  rooms  were  to  be  used,  the  intention  of  the  parties 
becomes  more  apparent.  The  defendant  was  a  prac- 
ticing physician  and  surgeon.  He  engaged  the  rooms 
to  be  used  by  him  and  his  assistant,  in  part  at  least,  as 
an  offloe  in  the  praotice  of  his  profession.  He  had  the 
exolusive  right  to  the  possession  and  custody  of  the 
rooms,  and  could  legally  put  any  one  out  whom  he 
deemed  an  intruder.  The  plaintiff  had  parted  with  the 
possession,  and  the  same  was  vested  in  the  defendant 
during  the  ooutinuanoe  of  the  term.  His  interest  was 
something  more  than  11  mere  lodger's  privilege,  the 
title  and  possession  remaining  in  the  proprietor. 

Again,  the  letting  was  for  exaotly  one  year,  showing 
that  the  parties  fully  appreciated  the  statutory  limita- 
tion upon  their  power  to  lease  by  parol. 

Finally,  it  was  agreed  that  defendant  should  pay  to 
plaiutiff  the  sum  of  $3,250,  in  mouthly  instalments,  for 
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the  oooupation  of  the  premises  for  the  stipulated  term. 
An  arrangement  of  this  oharaoter  Is  seldom  found  In  a 
mere  oontraot  for  board  and  lodging. 

In  addition  to  the  enjoyment  of  the  rooms,  defend- 
ant and  his  assistant  were  also  to  be  boarded  and  at- 
tended by  plaintiff.  Now,  the  question  here  arises, 
was  the  oontraot  for  board  and  attendance  collateral 
to  the  oontraot  of  letting,  or  was  the  oontraot  of  let- 
ting collateral  to  the  oontraot  for  board  and  attend- 
ance? It  seems  to  me  that  the  controlling  animus  of 
the  defendant  in  securing  the  rooms  was  to  provide,  a 
place  for  the  praotiee  of  bis  profession ;  that  the  ar- 
rangement as  to  board  and  attendance  was  subsequent 
and  collateral  to  the  priuoipal  oontraot  of  leasing;  that 
the  intention  of  the  parties  was,  on  the  one  part  to  re- 
linquish possession  of  the  rooms,  and  on  the  other  to 
assume  it.  Now,  if  this  view  be  true,  the  Intention  of 
the  parties,  consonant  with  the  rules  of  law,  must  con- 
trol, and  the  oontraot  must  be  characterized  as  a 
lease. 

The  oase  of  Oliver  v.  Moore,  53  Hun,  472;  affirmed, 
131  N.  T.  689,  Involved  a  like  state  of  faots,  and  It  was 
held  that  the  undertaking  to  board  the  lessee  was  col- 
lateral to  the  priuoipal  agreement,  as  was  the  case  in 
Shalbis  v.  Wilcox.  2  Hun,  419,  where  a  similar  under- 
taking waslikened  to  "a  covenant  for  repairs,  or  other 
collateral  covenant  in  a  lease  running  with  it,  and  part 
of  the  oontraot."  In  Oliver  r.  Moore,  supra,  the  oon- 
traot was  in  writing,  but  this  Is  immaterial,  as  a  like 
oral  arrangement  would  have  been  equally  a  lease,  the 
term  being  but  for  eight  and  one-half  months. 

Walter  I.  Hovbh. 

Amsterdam,  N.  T.,  Deo.  20, 1893. 


Judqx  Story's  Aob  Whbn  Appointed. 
Editor  of  the  Albany  Late  Journal: 

Why,  in  your  issue  of  December 23, 1893,  Jo  you  per- 
petuate the  erroneous  statement  that  Joseph  Story  was 
forty  when  he  was  nominated  for  the  Supreme  beuoh, 
when  it  is  so  well  known  that  he  was  born  in  1779,  and 
appointed  iu  1811,  when  he  was  thirty-two? 

A.  H.  Jolinb. 
1  Wbst  72d  Stbkbt,  New  York,  Deo.  26, 1893. 

[The  statement  to  which  our  correspondent  very 
properly  takes  exception  was  inadvertently  copied 
from  a  Washington  letter  in  the  New  York  Timet, 
and  ought  to  be  corrected.  It  was  probably  a  ty- 
pographical error.  Mr.  William  W.  Story,  in  his 
"  Life  and  Letters  of  Joseph  Story,"  says:  "  When, 
in  1811,  my  father  was  appointed  to  a  seat  on  the 
bench  of  the  Supreme  Court  of  the  United  States, 
he  was  only  thirty-two  years  of  age.  He  was  not 
only  the  youngest  judge  on  that  bench,  but,  with 
the  exception  of  Mr.  Justice  Buller,  who  at  the 
same  age  was  elevated  to  a  seat  on  the  King's 
Bench  in  the  mother  country,  at  the  side  of  Lord 
Mansfield,  and  who  is  conceded  to  have  been  one  of 
the  brightest  luminaries  by  which  it  was  ever 
adorned,  I  am  not  aware  of  any  instance  in  which 
so  young  a  man  was  ever  called  to  the  highest  judi- 
cial station  of  his  country,  either  in  England  or 
America."  Joseph  Story  was  born  September  18, 
1779,  graduated  at  Harvard  in  1798,  and  was 
speaker  of  the  Massachusetts  House  of  Representa- 
tives, when  President  Madison  appointed  him,  No- 
vember 18,  1811,  an  associate  justice  of  the  Su- 
preme Court  of  the  United  States,  which  office  he 
held  nearly  thirty-four  years  —  until  his  death,  Sep- 
tember 10,  1845.] 


NOTES. 

A  BARRISTER  defending  a  prisoner  in  Llmerlok 
said:  "Gentlemen  of  the  jury,  think  of  bis  poor 
mother— his  only  mother." 

In  England  the  makers  of  ioe-cream  are  henoeforth 
to  be  subject  to  the  same  rules  and  sanitary  regula- 
tions as  the  purveyors  of  milk. 

Coleridge  onoe  defined  a  gentleman  as  a  man  with  an 
indifference  to  money  matters.  If  this  definition  be 
acoepted,  this  Is  an  age  of  gentlemen ;  and  there  are 
those,  even  among  us,  who  nre  "  perfeot  gentlemen.'* — 
—Boston  Journal. 

An  Important  dlsoovery  has  beeu  made  in  Hamburg 
of  forged  seals  and  deeds  of  various  kinds.  The  dis- 
covery was  made  In  the  oourseot  the  trial  of  three  per- 
sons oharged  with  falsifying  legal  doouments.  From 
the  papers  seized  it  appears  that  a  regular  manufac- 
tory of  forged  seals  and  deeds  has  been  in  existenoe 
since  1888,  and  that  its  activity  has  beeu  extended  to 
all  parts  of  Germany,  Italy,  Franoe,  Austria  aud  Tur- 
key. 

Kaiser  Wilhelm  keeps  haranguing  his  ofSoers  and 
men  against  gambling,  which  is  an  old  German  vloe. 
Taoitus  told  us  long  ago:  "What  is  marvellous,  playing 
at  dioe  Is  one  of  their  most  serious  employments,  and 
even  sober  they  are  gamesters;  nay,  so  desperately  do 
they  venture  upon  the  ohanoe  of  winning  or  losing, 
that  when  their  whole  substance  is  played  away,  they 
stake  their  liberty  and  their  persons  upon  one  and  the 
last  throw.  The  loser  goes  oalmly  Into  voluntary  bond- 
age." 

Dr.  MoCosb,  a  man  of  undoubted  ability,  as  all 
know  who  have  read  bis  writings.  Is  said  to  be  quite 
•gotistloal,  without  the  tact  to  oouoeal  his  weakness 
and  without  being  aware  of  It  even.  Some  years  ago 
be  was  leoturing  before  the  senior  class.  He  had  beeu 
disoussing  Leibnitz's  view  of  the  reason  of  evil,  to  the 
effect  that  mankind  was  put  upon  the  earth  because 
there  was  less  evil  here  than  elsewhere.  One  of  the 
seniors  Inquired:  "  Well,  dootor,  why  was  evil  intro- 
duced into  the  world?"  "Ah  I  "said  the  dootor,  hold- 
ing up  both  hands,  "ye  have  asked  the  hardest  ques- 
tion iu  all  feelosophy.  Sukkrates  tried  to  answer  it 
aud  failed :  Pinto  tried  it,  and  he  failed ;  Kabut  tried 
tt  and  made  bad  work  of  it;  Leibnitz  tried  It,  aud  be 
begged  the  whole  question,  as  I've  beeu  telliu'  ye;  and 
I  ooufess  (gnawing  at  his  thum'>  knuckle),  I  ooufess  I 
don't  know— what— to  make  of  it  myself." 

A  Loudon  gentleman  advertised  for  apartments  at  a 
fashionable  watering-plaoe,  and  reoeived  many  replies. 
He  pitohed  upon  one,  chiefly  because  It  mentioned  a 
splendid  "sea  view,"  and  as  it  was  not  convenient  for 
bim  to  leave  his  business  to  see  the  apartments,  he 
dosed  witb  the  offer  by  post,  sending  a  substantial  de- 
posit. Wheu  the  time  oame  for  him  to  take  bis  holi- 
day he  duly  arrived  at  his  destination,  and  was  sur- 
prised to  And  that  not  a  glimpse  of  the  sea  was  obtain- 
able from  any  window  of  bis  apartments.  "  I  thought 
you  said  there  was  a  splendid  sea  view?"  be  said  an- 
grily to  the  landlady.  "So  there  is,  sir,"  replied  the 
landlady,  drawing  hl«  attention  to  a  piolure  on  the 
wall,  a  really  excellent  painting  of  the  sea.  "Why, 
you — er— er.  What  do  you  mean  by  suob  a  swindle?" 
gasped  the  gentleman.  "  I  meant  a  view  of  the  '  real ' 
sea."  "O,  did  you.  sir?"  coolly  said  tbe  landlady. 
"  If  you  will  refer  to  my  letter,  you  will  see  that  I  dis- 
tinctly stated  there  was  a  splendid  sea  view  'in'  the 
drawing-room.  Had  I  meant  a  view  of  the  real  sea,  I 
should  have  said  there  was  a  splendid  sea  view  *  from  ' 
the  drawing-room.  I  cannot  think  how  an  educated 
gentleman,  as  you  evidently  are,  oould  have  madesucb 
au|egregious  error!  " — BostontOlobe.  ICICS^C* 
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[All  communications  intended  for  the  Editor  should  be  ad- 
dressed (imply  to  the  Editor  of  The  Albany  Law  Journal. 
All  letters  relating  to  advertisements,  subscriptions,  or  other 
business  matters,"  should  be  addressed  to  TBI  Albany  Law 
Journal  Company.] 


THE  program  for  proceedings  of  the  seven- 
teenth annual  meeting  of  the  New  York 
State  Bar  Association,  which  takes  place  on  the 
16th  and  17th  inst.,  is  printed  in  this  number 
of  The  Albany  Law  Journal.  We  have 
already  referred  to  the  arrangements  made  and 
need  only  note  that  aside  from  the  matters  here- 
tofore suggested,  Mr.  R.  D.  Marshall  of  Day- 
ton, Ohio,  will  be  present  as  a  representative 
of  the  Ohio  State  Bar  Association  and  read  a 
paper  upon  the  work  of  bar  associations.  This, 
with  the  other  portions  of  the  program,  insures 
a  most  interesting  meeting. 

We  also  publish  two  reports  of  committees  of 
the  association,  one  relative  to  admission  to  the 
bar,  the  other,  upon  the  president's  address  of 
last  year  relative  to  law  reporting,  legislative 
counsel  and  the  statutory  enactment  of  common 
law  rules.  These  reports  were  ordered  printed 
and  distributed  to  members  of  the  association 
at  a  meeting  of  the  joint  executive  and  law  re- 
form committees  and  have  been  forwarded  to 
members  of  the  association  in  advance  of  the 
meeting. 

The  action  of  the  democratic  caucus  of  the 
Virginia  Legislature  assures  an  able  bench  for 
the  Supreme  Court  of  Appeals  of  that  State. 
The  five  gentlemen  nominated  are  all  men 
of  distinguished  legal  ability  and  high  per- 
sonal character.  The  nominees  are  Hon. 
John  A.  Buchanan,  of  Washington  county, 
who  recently  declined  a  re-election  to  Congress 
in  order  to  resume  the  practice  of  his  profession; 
Mr.  George  M.  Harrison,  of  Staunton,  a  leader 
at  the  Augusta.bar,  which  is  one  of  the  strongest 
in  the  State;  Judge  James  Keith,  the  present 
able  judge  of  the  Fauquier  circuit,  who  was 
prominently  mentioned  as  Judge  Bond's  suc- 
cessor as  United  States  circuit  judge;  Hon.  R. 
Vol,  49  —  No.  2. 


H.  Cardwell,  present  speaker  of  the  House  of 
Delegates  and  a  lawyer  of  recognized  ability, 
and  Major  John  W.  Riley,  of  Halifax,  for  many 
years  one  of  the  leading  lawyers  in  Southside 
Virginia.  The  nominations  are  well  distributed 
geographically,  and  while  the  friends  of  the 
numerous  defeated  aspirants  will  naturally  feel 
chagrined  at  the  defeat  of  their  favorites,  the 
general  feeling  will  be  one  of  congratulation 
that  men  worthy  of  the  honor  have  been  chosen 
for  Virginia's  highest  court. 


Hon.  John  R.  Fellows,  of  New  York,  hav- 
ing been  elected  district  attorney,  announced 
his  intention  to  appoint  Hugh  O.  Pentecost 
his  first  assistant,  whereupon  the  press  of 
the  city  began  to  denounce  Mr.  Pentecost  in 
the  most  virulent  manner.  It  was  said  to  his 
discredit  that  he  had  been  a  minister  of  the 
Gospel  and  had  abandoned  that  calling  for  the 
profession  of  the  law;  also  that  he  was  a  socialist 
and  the  apologist  of  anarchy.  Col.  Fellows,  un- 
able to  resist  this  public  protest,  thereupon  in- 
formed Mr.  Pentecost  that  he  could  not  be 
permitted  to  enter  upon  the  office  for  which  he 
had  been  named.  This  conclusion  has  been 
accepted  by  Mr.  Pentecost,  who,  in  a  letter 
given  to  Col.  Fellows,  frankly  states  the  in- 
tellectual process  by  which  he  became  a  religious 
enthusiast  and  finally  a  crank  on  social  ques- 
tions. 

For  fifteen  years  Mr.  Pentecost  was  a  minister, 
republican  in  politics.  The  self-renunciation  of 
Christ,  His  love  of  others,  His  sympathy  for  the 
poor  and  sinful,  His  willing  submission  to  in- 
jury, His  delicacy  and  gentleness  "touched, 
charmed,  and  subdued  me,"  says  Pentecost  in 
his  letter,  "  into  devotion  to  Him  and  His  cause. 
He  was  to  me  an  ideal  reality.  It  seemed  to 
me  that  what  He  wanted  should  be  done;  that 
as  He  had  lived  so  should  we  all  live.  My 
heart  burned  and  impelled  me  to  be  in  some 
small  measure  to  others  what  He  had  been." 

While  in  this  highly  wrought  state  of  mind, 
he  read  Henry  George's  "Progress  and 
Poverty,"  and  became  a  sympathizer  with  the 
teeming  millions  of  poor  people  suffering  mise- 
ries which  had  been  unjustly  inflicted  upon 
them. 

At  this  time  in  his  mental  development,  the 
bomb  which  shocked  the  world  was  thrown  at 
Chicago,  and,  in  the  belief  that  the  anarchists 
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who  were  arrested,  had  had  nothing  to  do  with 
the  throwing  of  the  bomb  he  preached  a  sermon 
in  which  he  expressed  this  belief  and  declared 
his  aversion  to  capital  punishment.  It  is  charged 
that  he  sympathized  with  them,  but  this  he 
denies.  "  It  is  true  however,"  he  says,  "  that 
under  the  influence  of  the  teachings  of  Jesus 
Christ,  as  I  understand  them,  I  did  arrive  at 
what  seemed  to  me  a  logical  conclusion  from 
those  teachings,  that  all  governments  established 
and  maintained  by  force  of  arms  were  contrary 
to  the  idea  of  '  peace  on  earth  and  good  will 
toward  men.'" 

Eventually  it  dawned  upon  Mr.  Pentecost  that 
this  is  not  a  world  of  dreams,  but  one  of  prac- 
tical realities,  and  he  ceased  to  indulge  in  his 
Utopian  imaginings,  gave  up  his  Sunday  lecture- 
ship and  began  to  study  Blackstone,  who  effec- 
tually dragged  him  from  the  clouds.  He 
studied  law.  He  studied  the  science  of  govern- 
ment in  standard  works.  He  studied  the 
"Federalist."  He  re-studied  the  planting  and 
making  of  the  United  States  government.  He 
re-read  the  lives  of  Washington,  Hamilton,  Jef- 
ferson, Adams,  Madison  and  the  other  great 
actors  in  the  early  history  of  this  country.  He 
was  admitted  to  the  bar,  passing  the  regular 
examination  in  the  legal  manner.  He  prac- 
tised law.  He  joined  the  democratic  party, 
having  been  a  believer  in  democratic  principles 
for  about  eight  years,  during  which  time  he 
frequently  voted  the  democratic  ticket.  He 
mingled  with  practical  men.  He  saw  things  as 
they  are,  and  learned  that  we  have  to  accept 
them  as  they  are.  He  became  calm  and  sane, 
but  not  having  done  work  enough  meet  for  re- 
pentance, he  has  not  been  permitted  to  take 
office  under  a  democratic  administration.  "  I 
think  Mr.  Pentecost  is  sincere,"  said  Col.  Fel- 
lows. "  He  is  out  of  the  clouds.  Well,  it's 
about  time.  That's  all  I  have  to  say  about  it." 
Mr.  Pentecost's  story  of  his  evolution  from  a 
sentimental  minister  to  a  logical  lawyer  recalls 
the  name  that  an  old  friend  and  subsequent 
enemy  of  his  applied  to  him.  That  name  was 
"the  phonograph,"  "because,"  said  the  in- 
ventor of  the  title,  "  he  always  gives  forth  the 
sound  that  was  talked  into  him." 


The  Supreme  Court  of  the  United  States  fur- 
nishes some  interesting  instances  of  active 
longevity.     Justice   Blatchford,   who  died   re- 


cently, was  seventy-three  years  old,  but  he  was 
in  full  possession  of  his  mental  faculties  up  to 
the  time  of  his  death.  Chief  Justice  Waite, 
who  died  five  years  ago,  remained  on  the  Su- 
preme bench  to  the  last,  though  he  was  seventy- 
two  years  old  when  he  died.  Justice  Strong, 
who  is  still  living  in  Washington,  retired  from 
the  Supreme  bench  in  1 880  at  the  age  of  seventy- 
two.  Noah  H.  Swayne,  who  died  in  1884,  re- 
tired from  the  Supreme  bench  in  1881  at  the 
age  of  seventy-seven.  Only  one  of  the  present 
members  of  the  Supreme  Court  is  more  than 
seventy  years  old.  This  one  is  Justice  Field, 
who  has  reached  the  age  of  seventy-seven  years. 
Roger  B.  Taney,  chief  justice  of  the  Supreme 
Court,  remained  on  the  bench  until  he  was 
eighty-eight  years  old.  He  was  appointed 
chief  justice  at  the  age  of  fifty-eight  He  began 
an  autobiography  at  the  age  of  seventy-seven, 
but  did  not  finish  it.  Chief  Justice  Marshall, 
who  served  from  1800  to  1835  on  the  Supreme 
bench,  was  eighty  years  old  when  ill  health  com- 
pelled him  to  leave  Washington.  He  died  in 
that  year  (1835).  He  was  a  delegate  to  the 
convention  for  revising  the  State  Constitution 
of  Virginia  when  he  was  seventy-four  years  old, 
and  it  is  said  that  though  he  did  not  speak  often 
in  the  convention,  when  he  did  speak  he  showed 
that  his  mind  was  clear  and  his  reasoning  as 
solid  as  in  his  younger  days. 


Justice  Elisha  Carpenter  of  the  Connecti- 
cut Supreme  Court  of  Errors  retires  January 
14,  on  account  of  age  limitation,  and  will  be 
succeeded  by  Justice  William  Hamersley,  pro- 
moted from  the  Superior  Court  bench.  Judge 
Carpenter  was  born  at  Eastford,  Ct.,  January 
14,  1824,  and  has  served  nearly  thirty-three 
years  on  the  bench.  He  has  written  the  opin- 
ions of  the  Supreme  Court  of  Connecticut,  on 
some  of  the  most  important  cases  presented  to 
that  court  for  decision,  among  them  being  the 
boycott  opinion  and  the  opinion  relative  to  the 
forfeiture  of  wages  in  case  of  violation  of  con- 
tract. He  has  also  written  innumerable  opin- 
ions on  subjects  of  less  general  interest.  Fre- 
quently differing  from  his  associates  in  in- 
terpretation of  the  statutes  as  applied  to  specific 
cases,  his  dissenting  opinions  have  always  been 
clearly  expressed  and  have  commanded  the 
highest  respect  of  his  associates.  Judge  Car- 
penter has  always  been  considered  an  authority 
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in  will  cases  and  his  opinion  in  such  actions  has 
been  considered  of  the  highest  value.  Although 
now  seventy  years  old,  he  has  already  made 
arrangements  to  resume  the  active  practice  of 
his  profession,  as  soon  as  he  retires  from  the 
bench. 

Judge  Carpenter  seems  a  comparatively  young 
man  to  the  Hon.  Martin  I.  Townsend,  of  Troy, 
N.  Y.,  who,  at  the  age  of  eighty-four,  is  in 
vigorous  health,  and  within  a  few  weeks  has 
argued  two  important  cases  before  the  Court  of 
Appeals. 

The  new  international  copyright  law  has  been 
in  operation  over  two  years,  and  in  some  re- 
spects it  is  possible  to  judge  of  its  operation 
within  that  time.  Mr.  G.  Haven  Putnam,  who 
is  well  informed  on  this  subject,  treats  it  briefly 
in  the  January  Forum,  as  it  affects  American 
and  foreign  authors,  American  readers  and 
American  publishers.  American  authors  have 
been  disappointed  in  its  results-  They  have 
not  obtained  the  English  returns  which  they 
expected  from  the  protection  of  their  works  by 
an  English  copyright,  and  though  the  sales  of 
their  books  in  foreign  countries  are  on  the  in- 
crease, they  are  hardly  yet  what  might  be  ex- 
pected. On  the  other  hand,  English  authors 
have  been  also  disappointed  in  the  sale  of  their 
books  in  America.  The  demand  for  English 
fiction  has  greatly  fallen  off,  and  the  result  is 
that  the  English  have  not  gained  at  all  what 
they  expected  when  they  could  control  their 
own  books.  In  neither  case  has  the  inter- 
national copyright  law  done  for  authors  what  it 
was  hoped  that  it  might  do.  They  are  not 
much  better  off  than  they  were  before.  But 
there  has  been  eliminated  from  the  book  pub- 
lishing trade  a  great  deal  of  fiction  which  was 
worthless  in  itself,  and  for  which  there  was  no 
legitimate  demand.  American  readers  have 
not  been  deluged  with  cheap  fiction.  At  the 
same  time  the  new  law  has  increased  the  num- 
ber of  international  undertakings,  or  works,  or 
series,  in  which  the  best  men  in  Europe  and 
America  are  needed  to  take  a  part.  Such  prop- 
erty has  been  better  protected,  and  the  pub- 
lishers have  been  able  to  pay  writers  much  bet- 
ter than  ever  before.  The  new  law  however 
works  unfavorably  for  French  and  German 
authors,  because  it  requires  of  them  the  issue 
of  their  books  in  this  country  simultaneously 
with  their  publication  abroad.     It  is  almost  im- 


possible to  comply  with  these  terms,  and  Mr. 
Putnam,  though  he  does  not  counsel  any  at- 
tempt to  amend  the  copyright  act  at  present, 
holds  that  the  demand  of  the  typographical 
unions  forbidding  the  importation  of  foreign  type 
or  of  plates  for  copyrighted  books  should  be 
abandoned.  The  typographers  do  not  need  that 
amount  of  protection  for  their  business.  On  the 
whole,  the  copyright  law  has  not  secured  all  the 
results  that  were  anticipated,  and  is  not  perfect 
in  its  action,  but  it  has  too  many  advantages  to 
make  it  desirable  to  attempt  in  the  present 
Congress  to  remove  its  defects. 


The  charter  of  the  Louisiana  Lottery  Com- 
pany expired  on  the  31st  of  December,  1893, 
after  a  quarter  of  a  century  of  such  prosperity 
as  would  strain  the  imagination  of  Croesus  him- 
self. Its  offices  in  New  Orleans  were  promptly 
closed,  its  signs  taken  down,  and,  like  some 
vision  of  the  night,  it  vanished  with  the  daybreak 
of  the  new  year.  For  more  than  twenty  years 
the  Louisiana  lottery  has  had  a  foothold  and 
an  influence  in  every  city,  town,  and  village 
throughout  the  land.  Metropolis  and  hamlet 
alike  have  paid  it  tribute.  The  rich,  the  poor, 
the  independent,  and  the  needy  have  poured 
into  its  treasury  the  careless  fragment  of  their 
surplus  or  the  hard-earned  product  of  their  toil. 
Its  ramifications  were  everywhere.  Its  agents 
were  legion;  its  transactions  gigantic.  In 
twenty  years  it  paid  out  more  than  two  thousand 
per  cent  of  its  capital  stock  in  dividends,  and 
that  represented  less  than  half  its  earnings. 
The  lottery  was  the  legacy  of  reconstruction. 
It  was  born  of  a  Legislature  made  up  of  ignorant 
freedmen,  who  had  not  yet  had  time  to  learn 
the  rudiments  of  citizenship,  and  whose  white 
leaders  found  profit  in  their  ignorance.  Hon. 
H.  C.  Warmoth,  then  governor  of  Louisiana, 
and  called  a  "carpet-bagger"  by  his  political 
adversaries,  vetoed  the  bill,  but  the  General 
Assembly  passed  it  over  his  head  with  a  rush. 
It  became  a  law  and  the  lottery  was  born.  That 
was  in  1868.  Twenty-five  years  later  the 
charter  expired  by  limitation.  Of  the  tremen- 
dous struggle  for  a  renewal  we  need  not  speak. 
The  events  are  too  fresh  in  the  country's  mem- 
ory to  require  repetition. 


In  the  University  Law  Review  for  December, 
some  interesting  figures  are  collected  as  to  the 
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pecuniary  value  of  life  and  limb  as  estimated  in 
the  courts  within  the  last  five  years.  The  value 
of  a  life  is  in  some  States  fixed  by  law,  and 
New  York  is  one  of  the  States  which  does  not 
allow  the  recovery  of  more  than  $5,000  for  the 
loss  of  a  life  in  a  suit  against  the  person  or  cor- 
poration through  whose  negligence  the  loss 
occurred.  This  figure  seems  strangely  low, 
since  five  times  that  amount  has  been  allowed 
in  this  State  as  compensation  for  the  loss  of  a 
limb.  Fifteen  thousand  dollars  has  been  held 
not  excessive  for  the  life  of  an  intelligent  young 
man  in  Kentucky,  and  a  verdict  for  a  like 
amount  has  been  sustained  in  Tennessee  when 
the  life  was  that  of  a  postman  and  express  agent 
thirty-three  years  old,  though  a  verdict  for 
$12,000  was  held  excessive  in  the  same  State 
where  the  life  lost  was  that  of  a  weak  man  fifty- 
seven  years  old.  The  courts  allow  less  for  the 
loss  of  a  drunkard's  life  and  more  for  the  life 
of  an  industrious  and  steady  man.  The  lives 
of  children  are  usually  valued  at  from  $3,000  to 
$1,500.  In  Illinois  the  loss  of  an  eye  has  been 
compensated  for  by  $5,000,  and  of  two  eyes  by 
$9,000.  In  New  York  a  verdict  of  $14,000  for 
the  loss  of  an  eye  and  disfigurement  of  the  face 
has  been  sustained.  In  this  State,  also,  it  has 
been  held  that  $6,500  for  the  loss  of  a  hand  is 
not  excessive.  Two  thousand  dollars  was  held 
to  be  the  proper  amount  for  the  impairment  of 
the  use  of  a  hand  in  Louisiana.  The  New 
York  courts  have  usually  been  liberal  in  allow- 
ing verdicts  fordamages.  A  verdictfor  $10,000 
for  the  loss  of  the  arm  of  an  eight-year-old  boy 
has  been  held  proper.  Texas  juries  are  even 
more  liberal  and  the  courts  in  that  State  have 
upheld  a  verdict  for  $15,000  for  injury  to  one 
arm  and  other  wounds.  An  allowance  of 
$11,500  for  the  loss  of  the  leg  of  a  man  eighty 
years  old  was  held  not  excessive  in  this  State, 
and  one  of  $15,000  for  an  injury  to  the  leg  of  a 
woman  of  twenty-seven  was  also  held  not  ex- 
cessive. A  verdict  of  $12,000  for  the  loss  of  a 
leg  by  a  boy  five  years  old  was  also  approved 
in  this  State,  and  one  of  $25,000  for  a  similar 
injury  was  not  disturbed.  In  Wisconsin  a  ver- 
dict of  $30,000  for  the  loss  of  both  legs  of  a  boy 
was  reduced  to  $18,000,  and  a  verdict  of  $20,750 
was  reduced  to  $10,750  for  an  injury  to  a  man's 
leg  in  a  Western  State.  The  loss  of  the  leg  of 
a  boy  was  regarded  as  worth  $15,000  in  the 
Illinois  courts. 


Here  is  a  true  and  singular  story  of  con- 
temporaneous human  interest.  A  young  man 
in  a  village  near  Utrecht,  in  Holland,  kissed  a 
young  woman  whom  he  did  not  know,  in  the 
street,  and  against  her  wish.  She  complained 
to  the  burgomaster.  He  fined  the  offender  one 
florin  or  imprisonment  for  one  day.  There 
was  an  appeal,  and  the  "  Appeal  Court "  at 
Amsterdam  dismissed  the  case.  The  judges 
declared  that  "  to  kiss  a  person  cannot  be  an 
offense,  as  it  is  in  the  nature  of  a  warm  mark  of 
sympathy."  This  decision  recalls  curious  cus- 
toms that  long  prevailed  in  the  Netherlands  as 
well  as  in  other  countries.  It  was  a  universal 
habit  for  years  for  strangers  to  kiss  "  other 
men's  wives,  widows  and  maidens,  when  they 
made  them  ceremonious  visits; "  although  there 
were  ancient  sages  who  condemned  it.  Korn- 
manus  assures  us  that  there  were  many  places 
in  Germany  "  where  it  would  be  looked  upon 
as  great  unpoliteness  for  a  young  man  to  meet 
with  a  maiden  without  embracing  and  kissing 
her."  Erasmus  was  delighted  with  a  similar 
English  custom:  "Whithersoever  you  come, 
they  all  receive  you  with  kisses;  and  whenever 
you  go  away,  you  are  dismissed  in  the  same 
manner.  Do  you  meet  with  them  anywhere 
you  feast  upon  kisses."  But  let  us  ponder  the 
reasonable  words  of  the  philosopher  De  Saint 
Evremont.  "  See  how  the  manner  of  saluting, 
which  is  peculiar  to  our  nation,  lessens  the 
pleasure  of  kissing,  by  making  it  too  common. 

*  *  *  Nor  do  we  men  get  much  by  it, 
for  as  the  world  stands  divided,  we  must  kiss 
fifty  old  and  ugly  women,  if  we  have  a  mind  to 
kiss  two  or  three  who  are  handsome.  And  to 
a  weak  stomach,  as  those  of  my  age  generally 
have,  one  disagreeable  kiss  overpays  a  delicious 
one." 

Foreigners  residing  in  France  cannot  be  too 
careful  as  regards  complying  with  the  French 
laws  regulating  the  registration  of  the  birth  of 
their  children.  The  registration  of  such  births 
at  the  American  Consulate,  for  instance,  is 
insufficient.  Unless  the  birth  of  the  children 
of  foreign  parents  is  registered  at  the  mayor's 
office  of  the  district  in  which  they  reside, 
they  incur  a  penalty  of  either  a  fine  of  three 
hundred  francs  or  six  months'  imprisonment, 
or  both.^Moreover,  the  French  law  considers 
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all  children  of  foreigners  born  in  France  as 
French  citizens,  unless  before  coming  of  age 
they  decline  French  citizenship  by  making  a 
proper  declaration  to  that  effect  and  producing 
their  certificate  of  birth  at  the  Mairie.  Other- 
wise they  are  amenable  to  obligatory  military 
service  and  punishment  as  deserters  if  they  en- 
deavor to  evade  it. 


REPORT  FROM  THE  COMMITTEE  ON  LAW 
REFORM. 

THE  following  is  the  report  of  committee  of  the 
New  York  State  Bar  Association  on  president's 
address,  law  reporting,  legislative  counsel  and  statu- 
tory enactment  of  common-law  rules,  which  was 
ordered  printed  and  distributed  to  members  of  the 
association  by  joint  executive  and  law  reform  com- 
mittees: 

To  the  New  York  State  Bar  Association  : 

The  committee  of  nine  from  the  committee  on 
law  reform  respectfully  reports : 

At  the  annual  meeting  in  1893  the  following  reso- 
lution was  adopted : 

"  Resolved,  That  the  recommendations  in  the  presi- 
dent's address  upon  law  reporting,  legislative  coun- 
sel and  the  statutory  enactment  of  common-law 
rules,  and  the  recommendations  of  Justice  Parker 
in  his  address,  be  adopted  and  referred  to  a  sub- 
committee of  the  committee  on  law  reform,  to  con- 
sist of  eight  members  and  the  president  of  the  as- 
sociation." 

Subsequently,  the  president  appointed  the  follow- 
ing committee:  First  district,  William  B.  Horn- 
blower;  second  district,  Hamilton  Fish,  Jr.;  third 
district,  John  J.  Linson;  fourth  district,  Zerah  S. 
Westbrook;  fifth  district,  Frank  Hiscock;  sixth 
district,  Charles  A.  Collin ;  seventh  district,  Martin 
W.  Cooke ;  eighth  district,  Adelbert  Moot. 

At  the  call  of  the  president  of  the  association  the 
committee  met  at  the  rooms  of  the  association  for 
action  with  reference  to  the  matters  referred  to  it, 
and  after  full  discussion  sub-committees  were  ap- 
pointed to  inquire  into  and  report  upou  the  dif- 
ferent subjects  submitted. 

The  sub-committee  upon  law  reporting,  consist- 
ing of  the  president,  Mr.  Westbrook  and  Mr.  Cooke, 
interested  itself  in  the  arrangement  subsequently 
carried  out  by  Messrs.  Banks  and  Lyon,  for  the  pur- 
pose of  obtaining  a  uniform  system  of  reporting  in 
accordance  with  the  views  of  the  association.  The 
plan  originally  proposed  by  the  association  contem- 
plated the  passage  of  an  act  by  the  Legislature  con- 
stituting a  council  of  law  reporting  to  consist  of  the 
reporter  of  the  Court  of  Appeals,  reporter  of  the 
Supreme  Court  and  reporter  of  Miscellaneous  De- 
cisions, and  providing  for  the  publication  of  the 


reports  under  the  control  and  management  of  such 
council,  in  connection  with  the  publication  of  the 
Session  Laws  as  part  of  the  same  plan,  the  reports 
and  statutes  to  be  published  in  parts  as  early  as  pos- 
sible, and  subsequently  furnished  the  profession,  in 
permanent  form,  as  an  official  series.  It  was  found 
impracticable  to  organize  a  council  of  law  reporting 
and  charge  it  with  the  full  powers  and  duties  as 
recommended  by  the  association,  by  reason  of  the 
different  methods  of  publication  of  the  different 
series  of  reports,  the  New  York  Reports  and  Miscel- 
laneous Reports  being  in  charge  of  a  reporter  com- 
pensated by  the  State,  while  the  Supreme  Court  re- 
porter must  look  to  the  income  from  the  sale  of  re- 
ports for  compensation ;  and  also,  owing  to  the  fact 
that  the  contract  for  publishing  and  printing  the 
different  series  of  reports  and  the  Session  Laws  were 
different  in  character  and  method  of  letting,  some  of 
the  contracts  being  in  force  for  a  term  of  years. 
In  view  of  this  situation  of  affairs  the  work  of  the 
committee  was  directed  to  procuring  the  publication 
of  the  reports  and  statutes  in  substantially  the  same 
manner,  under  the  direction  and  management  of 
the  official  reporters  by  voluntary  action  on  the  part 
of  the  publishers.  The  result  of  the  labors  of  the 
committee  in  that  direction  is  shown  in  the  publi- 
cation of  the  official  series  of  reports,  including  the 
statutes,  now  issued  at  a  subscription  price  of  $30 
per  year,  in  weekly  parts,  substantially  conforming 
to  the  plan  presented  to  the  association  two  years 
ago  and  actively  urged  by  the  profession  upon  the 
Legislature. 

In  deference  to  the  suggestions  of  the  committee, 
slight  improvements  have  been  made  from  time  to 
time  in  the  method  of  issuing  the  weekly  parts,  as 
in  the  recent  indorsement  of  the  volume  and  page 
of  each  report  contained  in  each  separate  monthly 
part,  and  in  placing  upon  each  page  the  series  and 
volumes  of  the  series  to  which  it  belongs.  Also,  in 
the  way  of  indexes  and  other  matters  tending  to 
make  the  official  series  more  convenient  and  valu- 
able. The  reporters  and  publishers  have  devoted 
and  are  giving  much  time  and  attention  to  this 
matter  and  deserve  the  practical  encouragement  of 
the  bar.  The  work  of  this  sub-committee  has  been 
passed  upon  and  adopted  by  your  committee. 

The  recommendations  contained  in  the  address  of 
Judge  Parker  that  the  association  should  take  such 
action  with  reference  to  amendments  to  the  Code  as 
should  enable  it,  through  a  proper  committee,  to 
exercise  some  degree  of  supervision  over  such  en- 
actments, was  referred  to  a  sub-committee  consist- 
ing of  the  president,  Mr.  Moot,  Mr.  Fish,  Mr.  Horn- 
blower  and  Mr.  Hiscock. 

Steps  were  immediately  taken  on  behalf  of  the 
sub-committee  to  procure  files  of  all  bills  presented 
to  the  Legislature.  A  request  to  Clerks  Dunning  of 
the  Senate  and  De  Freest  of  the  Assembly  met  with 

ready  response,  and  measures  were  at  once  taken  by 
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which  copies  of  all  bills  introduced  are  placed  in  the 
rooms  of  the  association  at  a  very  early  day  for  the 
examination  of  members  of  the  committee  on  law 
reform  and  of  the  association,  as  well  as  for  the  con- 
venience of  the  profession  throughout  the  State. 

Tour  committee  recommends  that  a  sub-commit- 
tee of  the  committee  on  law  reform  be  placed  in 
charge  of  the  matter  of  amendments  to  the  Code, 
with  instructions  to  examine  the  files  from  time  to 
time,  and  in  case  of  questionable  legislation,  to  re- 
fer the  same  to  the  full  committee  on  law  reform  to 
take  such  action  in  the  matter  as  may  be  desirable 
and  necessary  to  prevent  unwise  or  improper  legis- 
lation. 

Your  committee  is  of  the  opinion  that  a  careful 
examination  should  be  made  by  competent  authority 
of  the  provisions  of  the  present  Code  of  Procedure, 
as  to  the  necessity  and  propriety  of  a  partial  revis- 
ion and  with  a  view  to  its  condensation  and  simpli- 
fication, and  to  inquire  whether  a  rearrangement 
upon  a  more  scientific  basis  would  not  make  it  more 
valuable  and  convenient. 

The  question  of  selection  of  legislative  counsel, 
so-called,  for  the  purpose  of  examination  and  revis- 
ion of  bills  presented  to  the  Legislature  with  a  view 
of  their  being  put  in  proper  form  before  passage, 
was  discussed  by  the  committee,  and  the  president 
was  appointed  a  sub-committee  to  consult  with  the 
proper  authorities  with  regard  to  any  legislation 
that  might  be  necessary  or  desirable  in  the  matter. 
But  little  however  remained  to  be  done  in  this  direc- 
tion by  your  committee,  in  view  of  the  fact  that  very 
soon  after  the  annual  meeting  of  the  association,  at 
which  the  matter  was  discussed  and  recommended, 
section  23  of  the  legislative  law  was  so  amended  as 
to  provide  that  it  should  thereafter  be  the  duty  of 
the  commissioners  of  statutory  revision,  on  request 
of  either  house  of  the  Legislature,  or  of  any  com- 
mittee, member  or  officer  thereof,  to  draft  or  revise 
bills,  to  render  opinions  as  to  the  constitutionality, 
consistency  or  other  legal  effect  of  proposed  legisla- 
tion, and  to  report  by  bill  such  measures  as  they 
deem  expedient.  Your  committee  is  however  of 
the  opinion  that  the  powers  and  duties  of  the  body 
charged  with  the  examination  of  statutes  before 
passage  should  be  still  more  enlarged  so  that  no  bill 
may  hereafter  pass  the  Legislature  until  It  has  been 
carefully  examined  and  approved  as  to  form  by  the 
proper  authority  charged  therewith.  The  action 
taken  is  a  very  long  step  in  the  right  direction,  but 
should  be  supplemented  by  a  requirement  that  all 
statutes  should  be  thus  examined  and  approved. 

The  remaining  matter  submitted  to  your  commit- 
tee relates  to  the  enactment  of  the  common  law  in 
statutory  form.  Mr.  Collin,  Mr.  Linson  and  the 
president  were  appointed  a  sub-committee  upon  this 
subject,  and  report  to  your  committee  that  in  their 


opinion  as  to  at  least  portions  of  the  common  law, 
such  enactment  is  possible  and  desirable;  that  the 
plan  adopted  by  the  English  Parliament  in  the  codi- 
fication of  the  laws  relating  to  bills  and  notes  and 
partnership,  can  well  be  adopted  at  least  by  way  of 
experiment  in  this  State,  and  that  steps  should  be 
taken  in  that  direction  for  the  purpose  of  determin- 
ing experimentally  whether  such  enactment  is  con- 
sistent with  the  best  interests  of  the  public.  It  is 
quite  probable  that  action  will  be  taken  in  that  di- 
rection by  the  Commission  of  Statutory  Revision 
during  the  present  session  of  the  Legislature,  in  sub- 
mitting a  draft  of  such  proposed  statute  upon  at 
least  one  subject. 

Your  committee  recommends  further  discussion 
upon  this  subject,  being  of  the  opinion  that  a  mid- 
dle course  of  this  character  will  best  meet  the  views 
of  the  entire  profession  in  view  of  the  divided 
sentiment  upon  the  question  as  to  whether  the  laws 
should  be  reduced  to  statutory  form  or  whether  the 
common  law  should  be  allowed  to  remain  in  its 
present  condition;  more  particularly  in  view  of  the 
fact  that  an  enactment  upon  one  or  more  subjects, 
now  largely  regulated  by  statute,  may  be  made  a 
test  as  to  the  propriety  and  desirability  of  further 
action. 

All  of  which  is  respectfully  submitted. 
Decemhtr  21,  1893. 

J.  Nbwton  Fibho, 

Chairman. 
Frank  Hiscock, 
Z.  S.  Westbrook, 
Adelbsrt  Moot, 
Martin  W.  Cooks, 
John  J.  Linson, 
Chas.  A.  Collin. 

I  have  read  the  proposed  report  of  the  committee 
and  in  general  concur  therein.  As  to  the  conclud- 
ing portion  however,  with  regard  to  the  enactment 
of  the  common  law  in  statutory  form,  I  am  one  of 
the  conservatives  on  the  general  subject  of  codifica- 
tion. I  am  not  however  extreme  in  my  views  on 
codification.  I  think  there  are  some  branches  of  the 
common  law  which  could  be  put  into  statutory 
form  with  advantage,  although  I  do  not  think  the 
general  body  of  the  common  law  can  be  codified 
without  causing  more  uncertainty  and  litigation 
than  the  common  law  at  present  produces.  I  am 
inclined  to  think  that  the  law  of  bills  and  notes 
might,  with  propriety,  be  put  into  statutory  form, 
and  it  is  to  a  great  extent  the  application  of  arbi- 
trary rules  rather  than  general  principles.  Whether 
the  present  time  however  is  an  appropriate  one  for 
attempting  any  further  statutory  work  than  is  at 
present  at  hand  in  the  shape  of  statutory  revision, 
is,  I  think,  open  to  question.  My  own  preference 
Digitized  by  VjOOQ  IC 


THE  ALBANY  LAW  JOURNAL 


28 


would  be  that  we  should  wait  until  the  statutory 
commission  has  completed  its  work  and  the  entire 
body  of  statutory  law  has  been  revised.  By  that 
time  we  should  be  in  a  position  to  take  up,  perhaps 
with  advantage,  the  question  of  codification  of  the 
law  of  negotiable  paper. 

W.   B.   HoRNBLOWER. 


ADMISSION  TO  THE  BAR. 

THE  following  is  the  report  of  the  committee  ap- 
pointed at  the  annual  meeting  of  the  New  York 
State  Bar  Association,  on  legislation  on  admission 
to  the  bar;  ordered  printed  and  distributed  to  the 
members  of  the  association  by  the  joint  executive 
and  law  reform  committee : 

To  the  Bar  Association  of  the  State  of  New  York : 

The  committee  of  the  association  which  was 
charged  with  the  duty  of  drafting  a  bill  to  provide 
a  system  for  uniform  examinations  for  admission  to 
the  bar,  and  submit  the  same  to  the  Legislature,  begs 
leave  to  submit  the  following  report : 

Your  committee  met  and  organized  at  an  early 
day,  and  proceeded  with  the  consideration  of  the 
matters  committed  to  its  charge.  After  consultation 
with  members  of  the  bench  and  bar,  a  bill  was 
drafted,  meeting  with  the  unanimous  approval  of 
your  committee,  and  placed  in  the  hands  of  Senator 
Roesch,  chairman  of  the  judiciary  committee  of  the 
Senate,  by  whom  it  was  introduced  in  that  body, 
and  Assemblyman  Daniel  F.  Martin,  chairman  of  the 
committee  on  codes  of  the  Assembly,  by  whom  it 
was  there  introduced. 

Hearings  were  had  from  time  to  time  before  the 
judiciary  committee  of  the  Senate,  which  were  at- 
tended by  the  president  of  the  association  and  other 
members  of  the  committee,  resulting  in  the  adop- 
tion of  amendments  to  the  bill  from  time  to  time, 
so  that,  as  reported  by  that  committee,  it  reads  as  fol- 
lows: 

"  Section  56.  A  citizen  of  the  State,  of  full  age, 
applying  to  be  admitted  to  practice  as  an  attorney 
or  counsellor  in  the  courts  of  record  of  the  State, 
must  be  examined  and  licensed  to  practice  as  herein 
prescribed.  A  State  Board  of  Law  Examiners  is 
hereby  created,  to  consist  of  three  members  of  the 
bar,  of  at  least  ten  years'  standing,  who  shall  be  ap- 
pointed from  time  to  time  by  the  Court  of  Appeals, 
and  hold  office  as  members  of  such  board  for  the 
term  of  three  years.  Such  court  shall  prescribe 
rules  providing  for  uniform  system  of  examination, 
which  shall  govern  such  Board  of  Law  Examiners  in 
the  performance  of  its  duties.  There  shall  be  exami- 
nations of  all  persons  applying  for  admission  to 
practice  as  attorneys  and  counsellors  at  law  at  least 
twice  in  each  year  in  each  judicial  department,  and 
at  such  other  times  and  places  as  the  Court  of  Ap- 


peals may  direct.  Every  person  applying  for  such 
examination  shall  pay  such  fee  as  may  be  fixed  by 
the  Court  of  Appeals  as  necessary  to  cover  the  cost 
of  such  examinations.  Only  one  examination  fee 
shall  be  required.  Such  board  shall  certify  to  the 
General  Term  of  the  department  in  which  each  can- 
didate has  resided  for  the  past  six  months  every  per- 
son who  shall  pass  the  examination,  provided  such 
person  shall  have  in  other  respects  complied  with 
the  rules  regulating  admission  to  practice  as  attor- 
neys and  counsellors,  which  fact  shall  be  deter- 
mined by  said  board  before  examination.  Upon 
such  certificate,  if  the  General  Term  shall  find  that 
such  person  is  of  good  moral  character,  it  shall  en- 
ter an  order  licensing  and  admitting  him  to  prac- 
tice as  an  attorney  and  counsellor  in  all  the  courts 
of  the  State.  Race  or  sex  shall  constitute  no  cause 
for  refusing  any  person  examination  or  admission  to 
practice.  Any  fraudulent  act  or  representation  by 
an  applicant  in  connection  with  his  application  or 
admission  shall  bo  sufficient  cause  for  the  revocation 
of  his  license  by  the  General  Term  granting  the 
same." 

The  bill  failed  of  passage  in  the  Senate  upon  the 
last  day  of  the  session  by  reason  of  its  having  been 
laid  aside  for  examination  at  the  request  of  a  sena- 
tor, and  not  having  again  been  reached  before  the 
hour  of  final  adjournment. 

The  bill,  as  reported  by  the  Senate  judiciary  com- 
mittee, was  favorably  reported  by  the  Assembly 
committee  on  codes,  with  the  active  cooperation 
and  assistance  of  Hon.  William  Sulzer,  speaker  of 
the  Assembly,  who  took  much  interest  in  forward- 
ing the  bill,  and  was  passed  by  the  Assembly. 

The  bill,  as  finally  amended,  is  the  result  of  care- 
ful examination  and  investigation  by  members  of 
the  profession  in  the  Legislature,  as  well  as  on  the 
part  of  members  of  the  association.  Especial  men- 
tion should  be  made  of  Hon.  Charles  T.  Saxton, 
who  as  a  sub-committee  of  the  committee  on  the  ju- 
diciary, gave  the  matter  much  time  and  attention, 
and  it  is  due  to  his  watchful  care  and  active  inter- 
est in  the  matter  that  so  much  progress  was  made  in 
that  body. 

In  view  of  the  fact  that  the  bill  met  such  general 
approval,  and  only  failed  of  passage  by  accident  in 
one  house,  after  having  passed  the  other,  your  com- 
mittee recommend  that  it  be  presented  to  the  Leg- 
islature at  an  early  day,  and  pressed  to  its  passage 
on  behalf  of  the  association. 

A  communication  to  the  chief  judge  of  the  Court 
of  Appeals,  and  the  reply  thereto,  is  hereto  annexed 
as  part  of  this  report. 

Mention  should  be  made  of  the  fact  that  your 
committee  has  had  the  hearty  cooperation  of  the  fac- 
ulty of  all  the  law  schools  of  the  State,  as  well  as  of 
the  regents  of  the  University,  and  the  plan  to  secure 
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a  uniform  system  of  examination  for  admission  to 
the  bar  has  met  with  unanimous  approval. 
All  of  which  is  respectfully  submitted. 
Dated  December  26,  1893. 

Tracy  C.  Beckbr, 
J.  Newton  Fibro, 
Louis  Marshall, 
Edward  O.  Whitaker, 
Charles  M.  Preston, 

Committee. 


Roous  New  York  State  Bar  Association,  ) 
Capitol,  Albany,  N.  Y.  j 

Hon.  Charles  Andrews,  Chief  Judge  Court  of  Ap- 
peals: 

Dear  Sir —  During  the  legislative  session  of  1893 
a  bill  was  presented  and  urged  on  behalf  of  the 
New  York  State  Bar  Association  as  an  amendment 
to  section  56  of  the  Code,  a  copy  of  which  I  here- 
with transmit  to  you,  the  purpose  of  which  is  to  ob- 
tain a  uniform  system  of  examinations  for  admission 
to  the  bar.  The  act  passed  the  Assembly,  but  after 
being  reported  by  the  judiciary  committee  of  the 
Senate,  failed  of  passage  in  that  branch  by  reason 
of  want  of  time  before  adjournment. 

I  am  requested  by  the  committee  having  the  mat- 
ter in  charge,  and  also  by  the  joint  executive  com- 
mittee and  committee  on  law  reform  of  the  associa- 
tion, to  submit  the  bill  to  the  members  of  the  Court 
of  Appeals  for  suggestion,  criticism  or  approval. 

The  association  has  manifested  much  interest  in 
the  matter^  and  the  proposed  bill  is  regarded  by  it 
as  being  in  the  interest  of  a  higher  standard  of  at- 
tainment for  admission  to  the  bar. 

I  am,  very  respectfully  yours, 

J.  Newton  Fibro, 
President  New  York  State  Bar  Association. 

The  Hon.  J.  Nhwtos  Fibro,  President  State  Bar 
Association: 
Dear  Sir  —  I  have  your  favor  of  the  18th  Decem- 
ber, and  have  examined  the  proposed  bill  for  secur- 
ing a  uniform  system  for  the  examination  of  law 
students,  and  have  only  to  say  that,  in  ray  opinion, 
the  best  sentiment  of  the  profession  will  favor  any 
improved  method  of  making  examination  a  real  test 
of  fitness  of  candidates  for  admission  to  the  bar. 
As  a  member  of  the  court  upon  which,  by  the  pro- 
posed bill,  important  duties  are  devolved  in  carry- 
ing out  the  scheme,  I  prefer  to  go  no  further  than 
to  say  that  its  general  purpose  has  my  cordial  ap- 
proval. 

Very  truly  yours, 

Charles  Andrews. 


A  county  treasurer  in  Oregon,  who  went  wrong, 
has  been  fined  over  $45,000,  or  double  the  amount 
he  stole,  and  sentenced  to  three  years  in  prison. 


TAXATION-LIEN  FOR  STREET  IMPROVE- 
MENT-EXEMPTION OF  ORPHANS*  HOME. 

KENTUCKY  COURT  OF  APPEALS,  JUNE  1, 1898. 

Kilous  v.  Trustees  of  the  Orphanage  op  the 

Good  8hrphbrd. 

Same  v.  Trustees  op  the  Church  Home. 

Homes  for  orphans,  created  and  maintained  only  for  the  pur- 
pose of  public  charity,  are  by  section  9,  article  1,  chapter 
92,  General  Statutes,  exempted  from  taxation  for  govern- 
mental  purposes,  as  well  of  the  city  of  Louisville  as  of  the 
Commonwealth,  but  they  are  liable  for  their  proportionate 
part  of  local  assessment  for  Improvement  of  streets  upon 
which  they  abut. 

A  special  act  exempting  an  orphans'  home  In  the  city  of  Louis- 
ville from  "  assessment  and  taxation  under  the  revenue  laws 
of  the  Commonwealth,  or  under  any  ordinance,  resolution 
or  other  act  of  the  city  of  Louisville,"  and  providing  that 
its  property  "  is  hereby  freed  from  future  charge  and  pay- 
ment of  taxes  to  the  State  and  to  the  city,"  exempts  the 
property  of  the  home  from  the  ordinary  taxation  levied  for 
the  support  of  the  State  and  the  municipal  government; 
but  it  must  pay  its  proportionate  part  of  assessments  made 
for  local  improvements,  such  as  the  improvement  of  streets 
upon  which  it  abuts 

A  statute  should  never  be  so  construed  as  to  exempt  a  particu- 
lar person  or  corporation  from  taxation  for  any  purpose, 
unless  the  language  used  clearly  and  expressly  requires  it 
to  be  done. 

A  PPEAL  from  Louisville  Chancery  Court. 

H.  S.  Barker  and  Lane  &  Burnett,  for  appellants. 
Strother  &  Gordon,  for  appellees. 

Lewis,  J.  These  two  actions,  brought  by  appel- 
lant against  appellees,  respectively,  were  tried  and 
determined  by  the  lower  court  together,  as  will  be 
done  on  this  appeal. 

The  object  of  each  is  enforcement  of  lien  on  a  lot 
of  land  for  proportionate  cost  of  improving  an  adja- 
cent street  by  appellant  in  pursuance  of  an  ordinance 
of  the  general  council,  and  under  contract  with  the 
city  of  Louisville. 

There  is  no  question  made  in  either  action  about 
his  compliance  with  terms  of  that  contract,  nor  as 
to  correctness  of  the  amounts  assessed  and  fixed. 
But  the  ground  relied  on  as  a  defense  in  each  case 
is  exemption  from  such  assessment  existing  in  vir- 
tue of  special  acts  of  the  General  Assembly. 

It  appears  that  in  1858  H.  P.  Johnson  conveyed 
to  W.  Cornwall  and  others,  in  trust,  a  lot  upon 
which  to  establish  an  orphan  asylum,  to  be  used  as 
a  free  home  for  educating  and  instructing  indigent 
orphan  boys  in  useful  arts  and  trades.  And  in  1873 
"An  act  to  incorporate  the  trustees  of  the  Orphan- 
age of  the  Good  Shepherd  in  the  city  of  Louisville  " 
was  passed,  whereby  W.  Cornwall  and  others,  then 
trustees  under  the  deed  mentioned,  were  declared  a 
body  corporate,  to  whom  the  several  County  Courts 
of  the  Commonwealth  were  authorized  to  bind  or- 
phans upon  terms  agreed  to. 

Section  6 "of  that  act  is  as  follows:  '"That  all 
property  now  held  for  the  benefit  of  said  orphanage, 
and  all  which  hereafter  may  be  so  held,  shall  be  and 
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the  same  is  hereby  exempted  from  assessment  and 
taxation  under  the  revenue  laws  of  the  Common 
wealth,  or  under  any  ordinance,  resolution  or  other 
act  of  the  city  of  Louisville,  and  all  such  property  is 
hereby  freed  from  future  charge  and  payment  of 
taxes  to  the  State  and  to  the  city." 

In  1872  John  P.  Morton  conveyed  to  James  Craik 
and  others  a  lot  upon  which  were  to  be  erected 
buildings  suitable  for  a  churcli  home  for  females,  an 
infirmary  for  females,  an  infirmary  for  males,  and  a 
chapel.  And  subsequently  "An  act  to  incorporate 
the  Church  Home  for  Females  and  Infirmary  for  the 
Sick  "  was  passed,  whereby  James  Craik  and  others 
were  created  a  body  corporate. 

Section  8  of  that  act  is  in  the  same  language  as 
section  6  of  the  first-mentioned  act  just  quoted,  dif- 
fering from  it  only  in  application.  The  two  insti- 
tutions just  created,  being  manifestly  intended  for 
purposes  of  purely  public  charities,  were  by  section 
9,  article  1,  chapter  92,  General  Statutes,  independ- 
ent of  the  special  acts,  exempted  from  taxation  for 
governmental  purposes  as  well  of  the  city  of  Louis- 
ville as  of  the  Commonwealth.  But  taxation  for 
ordinary  purposes  of  government  does  not  properly 
comprise  local  assessment  for  construction  of  a  street, 
and  as  a  consequence  exemption  by  statute  from  the 
first  does  necessarily  and  properly  involve  exemp- 
tion from  the  latter. 

Accordingly,  in  Broadway  Baptist  Church  v.  Mc- 
Atee,  8  Bush,  508,  it  was  held  that  exemptions 
made  in  the  General  Statutes  in  favor  of  church 
property  apply  only  to  taxation  for  general  pur- 
poses of  government — State,  county  and  municipal 
— and  that  therefore  property  of  that  church  was  lia- 
ble for  payment  of  its  proper  proportion  of  cost  of 
constructing  the  particular  street  there  in  question. 
In  Zable  v.  Louisville  Baptist  Orphan  Home,  13 
Ky.  Law  Rep.  885,  the  appellant,  a  contractor,  sued 
to  enforce  a  lien  on  property  of  appellee  for  its  pro- 
portion of  the  cost  of  constructing  an  adjacent  alley, 
from  which  the  latter  claimed  exemption  in  virtue 
of  a  special  act  of  the  Legislature. 

In  that  case  the  following  extract  from  Bur- 
roughs on  Taxation  was  quoted  and  approved: 
"  The  word  '  tax '  or  'taxes'  does  not  include  local 
assessments  unless  there  be  something  in  the  statute 
in  which  it  is  found  to  indicate  such  an  intention. 
The  question  frequently  arises  in  the  construction 
of  statutes  exempting  persons  or  corporations  from 
payment  of  taxes,  and  the  almost  unbroken  current 
of  authority  is  that  such  expression  does  not  include 
local  assessment." 

The  question  therefore  in  this  case  is  whether  the 
two  acts  relied  on  by  the  appellees  respectively  were 
intended  by  the  Legislature  to  exempt  their  prop- 
erty from  local  assessment. 
In  Zable  v.  Louisville  Baptist  Orphan  Home  the 


provision  of  the  special  act  is  as  follows:  "The 
property,  money,  estate  and  rights  of  said  corpora- 
tion shall  be  exempt  from  all  taxation  whatever." 
But  it  was  there  held  the  word  '  tax  '  did  not  em- 
brace local  assessment,  and  that  something  more 
was  needed  to  show  such  was  the  legislative  inten- 
tion. 

The  language  of  the  two  acts  we  are  considering 
is  however  somewhat  different  from  that  of  the  act 
first  mentioned ;  for  it  is  in  both  of  them  provided 
the  property  shall  be  exempt  from  ataewment  and 
taxation  under  the  revenue  laws  of  the  Common- 
wealth, and  also  under  ordinances  of  the  city  of 
Louisville.  But  the  word  "  assessment,"  which 
means  levying  a  tax  or  determining  the  share 
of  tax  to  be  paid  by  each  individual,  relates  as  well 
to  taxes  for  support  of  the  government  as  to  taxes, 
or  rather  enforced  contributions,  for  the  construc- 
tion of  streets  or  other  local  improvements;  for  the 
act  of  assessing  must  precede  collection  in  either 
case. 

It  does  not  therefore  seem  to  us  that  the  word 
"assessment,"  used  as  it  is  in  the  two  special  stat- 
utes without  qualification  or  explanation,  necessar- 
ily or  fairly  indicates  legislative  intention  to  exempt 
the  property  of  appellees  from  any  other  than  ordi- 
nary taxation  for  support  of  the  State  and  munici- 
pal governments.  And  not  being  clearly  and  ex- 
pressly exempted  from  due  proportion  of  the  cost 
of  constructing  adjacent  streets,  it  cannot  be  held 
so  exempt  without  violating  a  well-established  rule 
of  construction ;  for,  as  said  in  Sedgwick  on  Statu- 
tory and  Common  Law,  344,  statutes  under  which 
exemptions  from  common  burdens  are  claimed  "are 
regarded  with  a  jealous  eye,  and  strictly  con- 
strued." 

In  support  of  the  construction  we  have  given  the 
two  statutes  in  question,  we  cite  the  case  of  State 
v.  Mayor  and  Common  Council  of  Newark,  35  N.  J. 
157.  There  the  Protestant  Foster  Society  claimed 
exemption  from  the  cost  of  constructing  or  im- 
proving streets  under  its  charter,  by  which  it  was 
enacted  that  the  property  of  the  society  "shall  not 
be  subject  to  taxes  or  assessments,"  which  is  nearly 
the  same  language  used  in  the  two  statutes  we  are 
considering.  But  the  court  in  that  case  held  that 
the  word  "taxes"  must,  in  the  absence  of  any 
clear  indication  to  the  contrary,  be  understood  to 
refer  exclusively  to  the  ordinary  public  taxes,  and 
that  the  word  "assessment "  has  reference  to  bur- 
dens of  the  same  general  character  as  those  ex- 
pressed in  the  word  "  taxes,"  and  was  not  intended 
to  include  local  assessments  for  municipal  purposes. 
In  our  opinion,  a  statute  should  never  be  so  con- 
strued as  to  exempt  a  particular  person  or  corpora- 
tion from  taxation  for  any  purpose,  whereby  the 
burden  falls  so  much  heavier  on  others  having  no 
greater  interest  at  stake  or  duty  to  perform,  unless 
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the  language  used  clearly  and  expressly  requires  it 
to  be  done.  In  these  cases  it  may  be  fairly  pre- 
sumed that  if  the  Legislature  had  intended  to  ex- 
empt the  property  of  appellees  from  the  cost  of  lo- 
cal improvements  it  would  have  been  plainly  and 
fully  indicated  by  additional  or  other  words  than 
the  single  and  insufficient  term  "  assessment." 

Whether  the  two  statutes  would  be  valid,  if  sus- 
ceptible of  the  construction  contended  for  by  appel. 
lees,  is  a  question  wo  need  not  determine,  because 
we  think  the  exemption  claimed  was  not  granted. 

Therefore  the  judgment  in  each  case  is  reversed, 
and  cause  remanded  for  proceedings  consistent  with 
this  opinion. 


SEDUCTION -EVIDENCE-INSTRUCTIONS- 
AROUMENT  OF  COUNSEL. 

missouri  supreme  court,  not.  si,  1898. 
State  v.  Brandenburg. 

In  a  prosecution  under  Revised  Statutes,  section  8486,  for  se- 
ducing an  unmarried  woman  under  eighteen  years  of  aee 
under  promise  of  marriage,  It  Is  not  error  to  refuse  to  allow 
defendant  to  answer  a  question  as  to  whether  It  was  his 
honest  intention  to  marry  the  prosecutrix,  and  If  he  is  now 
ready  to  do  so,  or  to  instruct  as  to  defendant's  good  faith 
in  making  the  promise  to  marry,  as,  by  plain  provision  of 
tbe  statute,  an  offer  to  marry  Is  no  bar  to  the  prosecution. 

Testimony  that  the  witness  Is  acquainted  with  prosecutrix,  and 
has  never  heard  any  thing  against  her  character,  is  com- 
petent evidence  of  her  character,  and  he  need  not  base  his 
knowledge  on  what  is  "generally  said  "  of  her. 

Where  defendant's  testimony  Is  Immaterial ,  It  Is  not  necessary 
to  Instruct  the  Jury  as  to  his  competency. 

Where,  In  a  prosecution  for  seduction,  the  prosecuting  attor- 
ney. In  argument  to  the  Jury,  remarked  that  the  return  of 
the  writs  by  tbe  officers  showed  that  defendant  ran  away, 
and  skipped  out,  and  the  prosecuting  witness  had  to  work 
in  a  factory  to  support  herself  and  child,  and  tbe  court  re- 
buked him,  there  Is  no  error,  as  It  will  he  presumed  that  the 
rebuke  warned  the  jury  to  disregard  the  statement. 

JN  the  Circuit  Court  of  Montgomery  county,  Isaac 
Brandenburg  was  convicted  of  seduction,  and 
appeals. 

Edmonston  d}  Cullen,  for  appellant. 

R.  F.  Walker,  Attorney-General,  for  the  State. 

Burgess,  J.  The  defendant  was  convicted  in 
the  Circuit  Court  of  Montgomery  county  for  seduc- 
ing and  debauching  one  Mattie  Owens,  an  unmar- 
ried female  of  good  repute,  and  under  eighteen 
years  of  age.  The  case  is  in  this  court  on  his  ap- 
peal. The  facts  developed  by  the  testimony  are 
that  during  December,  1890,  and  January,  1891, 
defendant  boarded  at  the  home  of  the  prosecutrix, 
at  Danville,  Montgomery  county,  Mo.  That  de- 
fendant and  tbe  prosecutrix  were  engaged  to  be 
married.  The  prosecutrix  testified  that,  on  Decem- 
ber 36,  defendant  asked  her  to  have  sexual  inter- 
course with  him.  She  replied,  "It  was  not  right," 
when  he  said,  "  It  wouldn't  be  no  harm.  We  are 
engaged,"  and  she  then  consented.  That  they  had 
sexual  intercourse  twice  during  January,  1891,  and 
each  time  they  had  about  the  same  conversation. 


That  the  parents  of  the  prosecutrix  refused  to  per- 
mit defendant  to  come  to  the  home  of  the  prosecu- 
trix, and  refused  to  permit  her  to  marry  defendant. 
That  defendant  always  expressed  a  willingness  to 
marry  her,  and  never  refused.  The  mother  of 
prosecutrix  testified  that  she  forbade  her  daughter 
marrying  defendant,  and  ordered  him  not  to  come 
on  the  place  again.  That  she  told  her  daughter  she 
had  rather  see  her  dead  than  marry  defendant. 
That  she  and  her  husband  offered  to  settle  the  case 
for  less  than  $100.  Letters  written  by  defendant 
to  prosecutrix  were  identified,  and  read  in  evidence, 
in  which  defendant  reuewed  his  offer  to  marry  her. 
The  testimony  gives  the  prosecutrix  a  good  reputa- 
tion for  chastity  and  virtue. 

The  indictment  is  well  enough,  and  good  under 
the  section  of  the  statute  under  which  it  was  drawn, 
containing,  as  it  does,  all  necessary  averments. 
State  v.  Eckler,  106  Mo.  585 ;  State  v.  Primm,  98 
id.  868. 

It  is  contended  by  counsel  for  defendant  that  the 
court  committed  error  in  allowing  the  witnesses 
MacMahan  and  Bellamy  to  testify  to  the  reputation 
of  the  prosecutrix,  because  they  were  not  qualified 
to  do  so.  This  contention  is  not  sustained  by  the 
record,  which  discloses  the  fact  that  each  one  of 
these  witnesses  testified  that  he  was  acquainted 
with  Mattie  Owens  —  one  of  them  (Bellamy),  that 
she  went  to  school  to  him  in  1890  —  and  they  both 
testified  that  they  had  never  heard  any  thing  against 
her.  In  passing  upon  a  similar  question  by  this 
court,  Sherwood,  J.,  said:  " That  reputation  may, 
with  justice,  well  be  called  good,  which  no  slander 
has  ever  ventured  to  even  so  much  as  question.  A 
blameless  life,  oftentimes,  though  not  always,  gives 
origin  to  such  a  reputation.  But  when  it  can  be 
said  of  a  man,  by  those  well  acquainted  with  him, 
that  they  never  heard  his  reputation  as.to  truth  and 
morals  discussed,  denied,  or  doubted,  it  is  equivalent 
to  passing  upon  him  the  highest  encomium.  The 
authorities  abundantly  establish  that  the  person 
testifying  need  not  base  his  knowledge  on  what  is 
'  generally  said '  of  the  person  whose  character  is  in 
question,  but  may  base  his  knowledge  of  the  repu- 
tation of  such  person  on  evidence  of  the  negative 
nature  above  noted."  State  v.  Grate,  68  Mo.  22, 
and  authorities  cited. 

Defendant  was  introduced  as  a  witness  in  his  own 
behalf,  and  asked  whether  or  not  it  was  his  honest 
intention  to  marry  the  prosecuting  witness,  if  he 
had  always  held  himself  in  readiness  and  willing  to 
marry  her,  and  if  he  was  not  then  ready  and  willing 
to  do  so.  These  questions  were  all  objected  to  by 
the  State,  the  objections  sustained,  and  the  defend- 
ant duly  excepted.  It  is  urged  with  much  earnest- 
ness that  the  court  should  have  permitted  these 
questions  to  be  answered,  as  the  answer  thereto 
would  have  shown  that  defendant  acted  in  good 
faith  in  promising  to  marry  Mattie  Owens,  and  was 
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not  guilty  of  any  deception  in  promising  to  do  go. 
It  is  the  act  of  seducing  and  debauching  which  is 
the  gravamen  of  the  offense,  and,  if  this  is  done  by 
promises  of  marriage,  the  crime  is  complete,  no 
matter  what  the  defendant's  intentions  may  have 
been,  or  what  offers  he  may  have  made  after  the  act 
was  consummated.  Section  3486,  Revised  Statutes, 
provides  that:  "If  any  person  shall,  under  or  by 
promise  of  marriage,  seduce  and  debauch  any  un- 
married female  of  good  repute,  under  eighteen 
years  of  age,  he  shall  be  deemed  guilty  of  felony 
*  *  *  but  if,  before  judgment,  upon  an  indict- 
ment, the  defendant  marry  the  woman  thus  seduced, 
it  shall  be  a  bar  to  any  other  prosecution  of  the 
offense,  bat  an  offer  to  marry  the  female  seduced 
by  the  party  shall  constitute  no  defense  to  such 
prosecution."  While,  by  the  plain  provisions  of 
the  statute,  marriage  by  the  defendant  of  the  female 
seduced,  before  judgment,  is  a  bar  to  the  prosecu- 
tion, the  mere  offer  to  do  so  is  not.  This  position 
finds  support  in  the  case  of  State  v.  Bierce,  27  Conn. 
319,  where,  under  a  statute  like  the  Missouri  statute, 
it  is  said:  "The  proposition  that  a  virtuous  and 
innocent  female,  who  has  beeu  persuaded  by  a  man 
to  surrender  her  chastity  to  him  by  a  promise  of 
marriage,  which  is  the  strongest  temptation  that 
could  be  offered  to  prevail  upon  her  to  part  with  her 
innocence,  and  in  which  she  implicitly  confided,  is 
not,  although  such  promise  was  made  honestly,  and 
with  an  intention  to  perform  it,  within  the  protec- 
tion intended  by  the  statute  on  which  this  informa- 
tion is  founded,  is,  on  the  face  of  it,  so  absurd  that 
we  deem  it  unnecessary,  formally,  to  refute  it.  Is 
it  less  a  seduction  that  it  was  accomplished  by  the 
most  powerful  inducement  which  could  be  offered 
to  his  victim,  or  that  such  inducement  consisted  of 
a  promise  which  was  intended  to  be  performed?" 
Moreover,  the  prosecuting  witness  testified  that, 
although  the  defendant  always  expressed  a  willing- 
ness to  marry  her,  and  never  refused  to  do  so,  she 
never  saw  or  heard  of  him  after  the  5th  day  of  July, 
1891,  until  after  his  arrest,  when  he  wrote  her. 

The  court,  in  defining  "good  repute,"  as  used  in 
the  statute,  adopted  the  same  definition  as  did  this 
court  in  the  case  of  State  v.  Wheeler,  108  Mo.  658, 
which  we  are  satisfied  is  correct,  and  according  to 
the  meaning  as  those  words  are  used  in  the  statute. 

Another  contention  is  that  the  court  should  have 
instructed  the  jury  that  defendant  was  a  competent 
witness  in  his  own  behalf,  and  the  weight  to  be 
given  to  his  testimony,  although  no  such  instruction 
was  asked  by  him.  A  sufficient  answer  to  this  con- 
tention is  that  the  only  matters  that  defendant  tes- 
tified to  were  that  as  to  his  name,  and  that  he  had 
promised  to  marry  the  prosecuting  witness.  Cer- 
tainly, there  was  no  error,  under  such  a  state  of 
facts,  in  the  failure  of  the  court  to  instruct  as  to 
his  competency,  and  the  weight  to  be  given  to  his 


testimony,  as  it  was  of  no  consequence  or  import- 
ance. 

There  was  no  error  in  refusing  to  give  the  in- 
structions prayed  for  by  defendant.  The  first  and 
third  embodied  the  good  faith  on  the  part  of  the 
defendant  in  promising  to  marry  Mattie  Owens, 
which  was  not  the  law,  as  hereinbefore  stated,  while 
the  second  was  substantially  given  in  the  other  in- 
structions given  on  the  part  of  the  State. 

During  the  argument  before  the  jury  on  the  merits 
of  the  case,  one  of  the  attorneys  for  the  State  re- 
marked "that  the  return  of  the  writs  by  the  officers 
showed  that  the  defendant  ran  away,  or  skipped 
out,  and  that  the  prosecuting  witness  had  to  work 
in  a  tobacco  factory  to  support  herself  and  child." 
Counsel  for  defendant  objected  to  such  remarks, 
and  the  court  then  stopped  the  attorney,  rebuked 
him,  and  directed  him  to  confine  his  remarks  to  the 
record  and  facts  in  proof.  This  is  all  that  the  court 
could  do,  and  all  that  was  required.  We  are  jus- 
tified in  assuming  that  the  rebuke  of  the  court 
warned  the  jury  to  disregard  the  statements.  State 
v.  Lee,  66  Mo.  165;  State  v.  Finn,  24  Mo.  App.  344. 
As  there  is  no  error  in  the  record  which  will  justify 
a  reversal  of  the  cause,  the  judgment  will  be  af- 
firmed, and  it  is  so  ordered. 

All  concur. 


PORTRAIT  PUBLISHED  WITHOUT 
CONSENT. 

JUDGE  McADAM,  in  the  New  York  Superior 
Court,  Dec.  29,  1893,  decided  that  a  publica- 
tion has  no  right  to  print  a  picture  of  a  person,  in  a 
voting  contest  to  decide  his  popularity,  as  compared 
with  another,  without  his  consent.  The  decision 
was  handed  down  in  the  case  of  Rudolph  Marks 
against  Joseph  Jaffa,  a  publisher.  The  plaintiff  is 
a  Hebrew  actor,  at  present  studying  law  in  the  Uni- 
versity of  the  City  of  New  York.  The  publisher  re- 
cently started  a  voting  contest  to  decide  whether 
Marks  was  the  most  popular  student.  Judge  Mc- 
Adam  said  in  his  opinion :  "  If  a  person  can  be  com- 
pelled to  submit  to  have  the  use  of  his  name  and  his 
profile  put  up  in  this  manner  for  public  criticism,  to 
test  his  popularity  with  certain  people,  he  could  be 
required  to  submit  to  the  same  test  as  to  his  hon- 
esty or  morality,  or  any  other  virtue  or  vice  he  was 
supposed  to  possess,  and  the  victim  selected  would 
have  either  to  vindicate  his  character  in  regard  to 
the  virtue  or  vice  selected,  or  be  declared  inferior 
to  his  competitor,  a  comparison  which  might  prove 
most  odious;  indeed,  he  might  be  placed  in  com- 
petition with  a  person  whose  association  might  be 
peculiarly  offensive,  as  well  as  detrimental,  to  him. 
Such  a  wrong  is  not  without  its  remedy.  No  news- 
paper or  institution,  no  matter  how  worthy,  has  the 
right  to  use  the  name  or  picture  of  any  one  for  such 
purpose  without  his  consent."  An  injunction  is 
granted  pending  trial. 
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NEW  YORK  CITY  BAR  ASSOCIATION  - 
ANNUAL  MEETING  -  ELECTION  OF  OF- 
FICERS-INDORSEMENT OF  MR  HORN- 
BLOWER. 

rPHE  annual  election  and  meeting  of  the  New 
JL  York  City  Bar  Association  was  held  last  Tues- 
day evening  at  7  West  Twenty-ninth  street.  After 
the  routine  business  James  C.  Carter  submitted  reso- 
lutions deploring  strongly  the  fact  that  the  judiciary 
committee  of  the  Senate  had  made  a  report  adverse 
to  the  confirmation  of  the  nomination  of  William 
B.  Hornblower  as  associate  justice  of  the  United 
States  Supreme  Court.  Ex -District  Attorney  De 
Lancey  Nicoll  seconded  the  adoption  of  the  resolu- 
tions, which  were  passed  by  a  unanimous  vote  as 
follows : 

Resolved,  That  tbU  association  has  learned  with  the 
deepest  regret  that  the  judiciary  committee  of  the 
Senate  bus  made  a  report  adverse  to  the  confirmation 
of  the  nomination  of  William  B.  Hornblower  as  asso- 
ciate justioe  of  the  Supreme  Court  of  tbe  United 
States. 

Resolved,  That  while  under  ordinary  eirounastanoes 
this  association  might  hesitate  to  make  any  expression 
intended  to  reach  the  Senate,  of  Its  opinion  upon  the 
fitness  of  any  judiciary  nomination  while  it  is  pending 
for  consideration  before  that  body,  yet  in  view  of  tbe 
fact  tbat  the  adverse  action  is  reported  to  be  based 
upon  Mr.  Horublower's  supposed  lack  of  tbe  practice 
and  experience  requisite  to  qualify  him  for  the  place 
for  wbioh  he  was  nominated,  it  fears  that  its  silence 
would  be  misunderstood  if  it  failed  to  declare  Its  clear 
oouviotiou  that  the  opinion  of  tbe  judioiary  committee 
must  have  beeu  founded  upon  mistaken  or  Insufficient 
information. 

Resolved,  That  this  association,  after  a  long  aiid  in- 
timate acquaintance  with  Mr.  Hornblower  and  with 
his  professional  employments,  feels  entirely  justified 
iu  deolariug  its  opinion  tbat  be  is,  in  point  of  learning, 
character,  and  experience,  eminently  fitted  for  the 
high  office  to  which  be  has  beeu  nominated. 

Resolved,  That  oopies  of  these  resolutions,  duly  au- 
thenticated, be  forwarded  to  the  senators  from  tbe 
State  of  New  York. 

"I  should  have  hestitated  under  ordinary  cir- 
cumstances," said  Mr.  Carter,  "before  bringing 
such  a  matter  to  the  attention  of  this  association. 
Tbe  Senate  of  the  United  States  is  rightly  presumed 
to  be  fully  qualified  to  pass  judgment  upon  the 
qualifications  of  any  candidate  nominated,  and  it 
would  ordinarily  seem  to  be  presumptuous  to  offer 
to  that  body  an  expression  of  opinion  which  has 
not  been  asked.  But  I  apprehend  that  if  we  should 
be  silent  after  this  report,  and  after  knowing  what 
it  contains,  that  silence  might  be  misinterpreted. 
It  should  not  be  said  that  we  had  acquiesced  by 
silence  in  the  declaration  that  Mr.  Hornblower  lacked 
any  of  the  qualifications,  and  especially  those  of 
practice  and  experience,  which  are  necessary  to  en- 
able one  to  perform  properly  the  duties  of  a  judge 
in  tbe  highest  judicial  tribunal  in  the  land.  We 
have  been  closely  associated  with  him  for  many 
years.  If  any  know  what  his  qualifications  are,  we 
ought  to  know,  and  it  seems  to  me  suitable  that  we 


should  express  our  conviction.     I  therefore  offer 
this  resolution." 

In  seconding  the  resolution  Mr.  Nicoll  said: 
"When  I  saw  that  the  nomination  of  Mr.  Horn- 
blower had  been  rejected  by  the  judiciary  committee 
of  the  Senate  I  certainly  shared  the  surprise  of  all 
those  who  knew  him  and  understood  his  eminent 
qualifications  for  tbe  place.  I  have  even  addressed 
senators  as  to  Mr.  Hornblower's  fitness  for  the  posi- 
tion. I  am  inclined  to  go  further  and  to  express 
some  apprehension  lest  this  great  office  is  the  foot- 
ball of  politics,  and  Mr.  Hornblower  is  the  victim 
of  politicians.  This  is  not  an  office  to  be  trifled 
with.  The  imputations  cast  by  the  Senate  on  Mr. 
Hornblower's  ability  are  wholly  unfounded.  He  has 
the  confidence  of  the  entire  bar  association.  I  there- 
fore second  the  resolution." 

Wheeler  H.  Peckham,  president  of  the  bar  asso- 
ciation, said:  "I  wish  to  say  a  word  before  this 
resolution  is  voted  upon.  We  have  all  known  Mr. 
Hornblower  well,  and  know  him  to  be  in  every  way 
competent.  We  can  hardly  understand  the  slight 
that  seems  to  have  been  put  upon  him.  We  should 
say  that  we,  who  know  him  well,  believe  he  would 
adorn  any  position." 

Elihu  Root  spoke  in  the  same  vein. 

The  following  ticket  for  the  ensuing  year  was 
elected:  President,  Wheeler  H.  Peckham;  vice- 
presidents,  Francis  C.  Barlow,  John  E.  Parsons, 
Elihu  Root,  Albert  Stickney,  Charles  E.  Strong; 
recording  secretary,  Silas  B.  Brownell ;  correspond- 
ing secretary,  David  B.  Ogden ;  treasurer,  S.  Sidney 
Smith. 

This  makes  the  third  term  for  Mr.  Peckham  as 
president.  This  is  contrary  to  the  established  cus- 
tom, but  it  was  determined,  to  make  an  exception  to 
the  rule  out  of  compliment  to  Mr.  Peckham. 


HOW  THE  JURY  IN  THE  PRENDERGAST 
TRIAL  WORKED. 

THE  story  of  the  proceedings  in  the  jury-room 
when  the  twelve  men  left  the  court-room  to  de- 
cide the  fate  of  Prendergast  is  interesting.  As  soon 
as  they  reached  the  room  they  elected  Jacob  Sutter 
foreman  and  selected  another  of  the  members  as 
a  clerk.  Without  argument,  they  proceeded  to  bal- 
lot on  the  question,  "  Was  Prendergast  sane  at  the 
time  of  the  murder  of  Carter  Harrison?"  Twelve 
slips  of  paper  were  put  into  a  hat,  and  when  they  were 
read  every  one  of  them  had  on  it  the  word  "  yes." 
Next  there  was  a  ballot  on  the  question,  "  Is  Pren- 
dergast now  sane?  "  Again  the  twelve  ballots  read 
"yes."  Then  foreman  Sutter  put  the  question, 
"What  shall  be  the  punishment  inflicted?  Fourteen 
years  or  life  in  the  penitentiary,  or  death?  "  Twelve 
more  slips  of  paper  were  dropped  into  the  hat,  and 
the    clerk   read    from  each  one   the  single  word 
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"  death."  Foreman  Sutter  then  got  up  and  stated 
the  reasons  which  induced  him  to  believe  as  he  did, 
and  he  was  followed  by  each  juror  in  turn,  who 
told  of  the  points  in  the  evidence  which  caused  him 
to  make  up  bis  mind  as  shown  in  the  ballot.  When 
the  jurors  were  through,  the  clerk  wrote  out  the 
verdict,  which  was  signed,  and  they  returned  to  the 
court-room  to  make  known  the  result  of  their  delib- 
eration. It  was  a  new  proceeding  for  a  jury,  and 
counsel  know  of  no  precedent  for  such  a  systematic 
and  orderly  manner  of  reaching  a  verdict.  The  en- 
tire proceedings  lasted,  as  was  told  the  morning  fol- 
lowing, exactly  an  hour. 


FATE  OF  A  ONCE  NOTED  LAWYER. 

IN  Poughkeepsie,  recently,  Judge  Guernsey  com- 
mitted Albert  Van  Wagnen,  the  noted  Ameri- 
can lawyer,  who  for  many  years  resided  in  London, 
to  the  Hudson  River  State  Hospital  for  the  Insane. 
Thirty  years  ago,  when  Judge  Joseph  F.  Barnard 
was  first  elected  to  the  Supreme  Court  bench,  Van 
Wagnen  was  associated  with  him  in  the  practice  of 
law  in  Poughkeepsie.  The  judge  turned  over  to  him 
his  practice,  worth  910,000  a  year,  and  all  his  inter- 
est in  the  office  and  fixtures.  Four  years  later  Mr. 
Van  Wagnen  moved  to  New  York,  where  he  met 
with  much  success,  socially  and  financially,  and  was 
a  welcome  guest  at  the  homes  of  the  Astors  and 
other  society  leaders  of  that  day.  He  removed  to 
London,  where  he  married  and  had  a  son,  who  is 
now  sixteen  years  old.  In  London  Mr.  Van  Wag- 
nen became  widely  known,  and  was  much  consulted 
as  an  authority  on  American  law.  He  cut  as  much 
of  a  dash  socially  as  he  did  in  New  York,  and 
gained  the  reputation  of  being  a  lavish  entertainer. 
Several  years  ago  bis  wife  died,  and  since  then  his 
mind  has  seemed  to  be  affected.  His  practice  drop- 
ped off,  and  as  he  had  regularly  spent  his  income, 
he  was  reduced  to  poverty.  His  friends  made  up  a 
purse  to  send  him  to  this  country,  but  as  none  of 
his  near  relatives  are  living,  nobody  could  be  found 
to  care  for  him,  and  he  was  sent  to  the  hospital.  He 
is  suffering  from  paresis.  His  son  has  been  adopted 
by  distant  relatives  living  near  Poughkeepsie. 


POWER  OF  ELOQUENCE  -  HOW  IT  SAVED 
A  TEXAN  ON  TRIAL  FOR  MURDER. 

i  PROMINENT  lawyer  of  the  Lone  Star  State, 
XX  who  recently  visited  New  Orleans,  related  to  a 
Picayune  reporter  the  following  story  of  a  murder 
trial  in  his  Texas  home : 

The  prisoner  was  on  trial  for  his  life.  The  evi- 
dence bad  all  been  beard.  The  State's  attorney 
bad  Just  taken  bia  seat  after  a  most  inoisive  state- 
ment of  the  evidenoe,  wherein  be  bad  demonstrated 
the  utter  failure  of  tbe  prisoner's  theory  of  self-de- 
fense. The  prisoner  was  a  stranger  in  the  county.  The 
oouusal  for  tbe  prisoner  was  a  stranger,  too,  known 


only  by  reputation  to  tbe  judge  aud  the  bar,  and  that 
reputation  was  one  of  great  ability,  perfect  integrity 
and  a  marvelous  knnek  of  "snatching  verdioti"  eaoh 
time  by  some  new  turn.  This  gaunt,  yet  graceful 
gray-beaded  man  arose,  seemingly  without  looking  at 
the  jury,  though  eaoh  man  felt  that  be  was  uuder  the 
power  of  tbut  wide-open  gray  eye.  After  bowing  to 
tbe  judge  and  saying  a  few  almost  inaudible  words  of 
oourtesy  to  bis  honor,  be  turned  to  the  prisoner  aud 
said : 

"  You  must  die,  John — die  by  banging.  It  will  be 
for  no  fault  of  yours,  by  no  fault  of  tbe  judge  or  of  bis 
jury,  or  of  the  good  people  of  tbe  county,  neither  will 
it  be  any  fault  of  tbe  law.  Tbe  law  of  Texas  is  all 
right,  though  you  die  lnnooeut.  The  law,  though  its 
machinery  may  sometimes  expose  perjury,  can't  al- 
ways prevent  the  false  swearing  of  witnesses.  Judges 
and  juries  have  not  the  power,  though  they  sometimes 
exeroise  the  authority  of  Almighty  God.  They  couldn't 
look  down  into  the  souls  of  those  perjured  witnesses 
and  see  tbe  inalloe,  hate  aud  private  purpose  that  ool- 
ored  and  twisted  all  tbe  facts.  We  oau't  belp  it  now. 
You  must  die  as  you  bave  lived,  like  a  brave  mail.  I 
don't  need  to  tell  you  that.  Tbe  woman  who  bore 
you,  three  months  before  you  saw  tbe  light  of  heaven, 
oarried  in  ber  arms  from  one  of  the  bloodiest  fields  of 
tbe  late  war  tbe  bleeding,  senseless  form  of  your 
father,  while  shot  and  shell  still  shrieked  and  tbe 
groans  of  the  dying  tilled  the  air.  And  your  father, 
whose  maimed  body  we  laid  to  rest  last  week,  was 
not  matobed  in  all  this  land.  These  trusted  you,  and 
their  blood  can  betray  no  trust.  The  only  message  he 
sent  you  was:  'Tell  bim  we  believe  in  him.'  We  will  lay 
you  beside  them.  In  a  few  days  this  old  white  bead 
will  be  laid  next  to  you.  I'll  not  be  ashamed  to  be 
buried  soon  beside  you,  John.  You  are  so  like  tbe 
other  John  that  I  see  tbe  visions  of  happy  boyhood 
while  gazing  into  tbe  same  true  eyes— confused  -with 
these  is  the  pride  I  have  taken  iu  my  frieud's  boy. 
While  we  lay  these  bodies  in  tbe  oburchyard  over  the 
mountain  we'll  appeal  this  ease.  We'll  try  It  all  over 
again  up  yonder." 

Then  In  a  few  of  the  boldest  and  grandest  figures  be 
sketehed  bis  idea  of  a  trial  in  heaven,  where,  as  he 
said :  "  In  that  glorious  presence  the  false  witness  is 
dumb  and  tbe  Iuerrant  Judge  needs  not  the  aid  of 
oounsel  or  of  jurors."  Then  he  pictured  In  low,  vibrat- 
ing tones  tbe  eagerness  with  which  the  mother,  and 
tbe  oalm  oonfldenoe  with  whiob  the  father  awaited 
heaven's  verdiot,  tbe  quick  rush,  the  entrancing,  soul- 
satisfying  embrooe  of  both  at  the  words  "  not  guilty." 
Tbeu,  taking  up  both  hands  of  tbe  prisoner,  be  looked 
dowu  in  bis  face  for  a  moment  steadily,  tbeu,  bending 
forward,  with  mother-like  tenderness,  kissed  him 
twioe  ou  the  forehead,  saying,  In  a  whisper  audible  to 
all:  "We  oan  wait  for  that.  80,  good-bye,  John,  my 
boy."  Bowing  respeotfully  again  to  the  judge  be  took 
bis  seat,  still  holding  one  of  the  prisoner's  bauds.  The 
distriot  attorney,  who  through  all  this  sat  with  bis 
baok  half  turned  to  tbe  speaker  and  to  the  jury,  ner- 
vously and  exoitedly  chewing  his  tootbpiok  and  cross- 
ing and  reerossing  bis  legs,  began  a  reply  wbioh  quickly 
ended  after  a  good  look  at  the  jurors'  faces  iu  a  stam- 
mering request  to  them  to  do  their  duty.  The  judge's 
charge  was  scattering.  He  seemed  to  searoely  know 
what  be  said.  Tbe  jury  did  not  bear  bim.  Not  tbe 
slightest  incident,  ooourred  to  break  the  spell.  Tbey 
went  out,  returned  and  in  a  very  few  moments  tbe 
verdict  of  "  not  guilty  "  was  recorded.  What  was  the 
force  that  "  worked  "  ibis  result? 


"  One  should  not  know  of  what  metal  a  bell  was  un- 
less it  were  well  beaten ;  quasi  dicertt,  by  good  disputing 
the  law  shall  be  well  known."  Hankford,  J.,  11  Heu. 
IV.  37,  oited  by  Coke  011  Littleton's  Epllogus. 
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NEW  YORK  STATE  BAR  ASSOCIATION. 

THE  seventeenth  annual  meeting  of  the  New  York 
State  Bar  Association  will  take  place  at  Albany, 
Tuesday  and  Wednesday,  January  16  and  17,  1894. 
J.  Newton Fiero, president;  L.  B.  Proctor,  secretary. 
Committee  of  arrangements  —  Edwin  A.  Bedell, 
chairman;  Howard  Chipp,  Jr.,  Emory  A.  Chase, 
Franklin  Couch,  Frank  C.  Ferguson,  John  B.  Glea- 
son,  Gilbert  R.  Hawes,  Philip  Keck,  Robert  G. 
Suherer,  Fred.  E.  Wudhams,  E.  B.  Youmans. 

Tuesday's  Proceedings. 

The  association  will  meet  at  the  Senate  Chamber, 
Tuesday,,  January  16,  at  2:30  p.  m. 

President's  address,  by  J.  Newton  Fiero:  subject, 
"A  Practical  View  of  Law  Reform  in  New  York." 

Nominations  for  membership. 

Secretary's  report. 

Treasurer's  report. 

Report  of  the  executive  committee. 

Papers  and  addresses —  "  Is  a  Uniform  System  of 
Examination  for  Admission  to  the  Bar  Desirable?" 
—  by  William  A.  Keener,  dean  of  Columbia  College 
Law  School;  Harry  B.  Hutchins,  associate  dean  of 
Cornell  University  Law  School ;  George  Chase,  dean 
of  New  York  Law  School;  Austin  Abbott,  dean  of 
Law  School  of  University  of  New  York ;  Abner  C. 
Thomas,  dean  of  Metropolis  Law  School;  Leroy 
Parker,  vice-dean  of  Buffalo  Law  School ;  Rt.  Rev. 
William  C.  Doane,  vice-chancellor  University  of 
New  York. 

Appointment  of  committee  on  nomination  of  offi- 
cers. 

Miscellaneous  business. 

Tuesday  Evening. 

General  meeting  at  Assembly  Chamber,  at  8  p.  m. 

Prayer,  by  Rev.  Edward  G.  Selden. 

Brief 'address,  by  Hon.  Adlai  E.  Stevenson,  Vice- 
President  of  the  United  States. 

Address,  by  Hon.  Joseph  N.  Dolph,  United  States 
Senator  from  Oregon;  subject,  "  Law  Reform." 

At  the  close  of  the  meeting  the  members  of  the 
association  will  be  the  guests  of  Governor  Flower  at 
his  annual  legislative  reception. 

Wednesday's  Proceedings. 
At  common  council  chamber,  City  Hall,  at  10:80 

A.  M. 

Report  of  committees. 

"The  Constitutional  Conventions  of  1846  and 
1867,"  by  William  P.  Burr. 

"The  Judiciary  Article  of  the  Constitution,  with 
Reference  to  the  Constitutional  Convention  of  1894." 

Papers  and  addresses  by  Walter  S.  Logan,  first 
judicial  district;  William  H.  Robertson,  second  ju- 
dicial district;  Augustus  Schoonmakcr,  third  judi- 
cial district;  Philip  Keck,  fourth  judicial  district; 
Louis  Marshall,  fifth  judicial  district;  John  B. 
Stanchfield,  3ixth  judicial  district;  Martin  W. 
Cooke,  seventh  judicial  district;  Norris  Morey, 
eighth  judicial  district. 

General  discussion  of  the  Judiciary  Article — tcn- 
minutc  addresses. 

Discussion  of  work  of  Constitutional  Convention 
— five-minute  addresses. 

Miscellaneous  business. 

The  association  will  entertain  its  members  and 
guests  at  luncheon  at  the  Fort  Orange  Club  at  1  p.  m. 


Wednesday  Afternoon. 

At  common  council  chamber,  2:  30  P.  M. 

Report  of  committee  on  law  reform. 

Report  of  committee  on  legislation. 

Report  of  committee  on  engrossing  of  bills. 

"The  Work  of  Bar  Associations,"  by  R.  D.  Mar- 
shall, of  the  Ohio  State  Bar  Association. 

"  Statutory  Revision  in  New  York,"  by  Charles 
A.  Corlin. 

Report  of  committee  on  nominations. 

Miscellaneous  business. 

Wednesday  Evening. 
Reception  by  the  association   to  judges  of  the 
Court  of  Appeals  and  justices  of  the  Supreme  Court 
at  the  Delaran  House,  at  8  p.  m. 


^festtacts  of  Recent  gecisions. 

Check — signature — burden  of  proof.  —  The 
genuineness  of  the  signature  on  a  check  in  suit  may 
be  put  in  issue  by  a  denial  not  made  by  the  person 
whose  signature  it  purports  to  be,  and  the  burden 
of  proof  on  that  issue  is  on  the  person  making  the 
denial.     Shaw  v.  Jacobt  (Iowa),  56  N.  W.  Rep.  684. 

Criminal  pleading— demurrer  to  indictment. 
— Where  in  an  indictment  for  manslaughter  against 
several  defendants,  it  is  sought  to  charge  them 
jointly  with  culpable  negligence  in  the  performance 
of  certain  work  in  failing  to  adopt  means  necessary 
to  avoid  the  happening  of  a  disaster  resulting  in 
loss  of  life,  all  the  facts  necessary  to  show  how  the 
defendants  were  joined  or  united  in  obligation  to 
make  use  of  such  means  must  be  set  forth  in  the  in- 
dictment, in  order  that  the  court  may  determine 
whether  there  was  a  joint  duty  upon  all  the  defend- 
ants alike,  and  whether  the  culpable  negligence 
charged  was  of  a  nature  to  iuvolve  them  all  in  its 
criminal  consequences,  as  a  joint  commission  of 
crime.  Where  such  necessary  averments  are  waut- 
ing,  the  indictment  will  be  fatally  defective,  and 
such  defect  is  available  to  the  defendants  either  by 
demurrer  or  by  motion  in  arrest.  The  allegation 
that  the  defendants  undertook  and  assumed  the  per- 
formance of  the  work,  and  were  concerned  in  its 
performance,  and  that  they  had  entire  care,  charge, 
control,  management  and  supervision  thereof,  is  not 
sufficient,  being  merely  a  general  conclusion  drawn 
by  the  pleader  from  precedent  facts.  The  indict- 
ment, to  justify  the  joint  charge  against  them  all, 
should  clearly  set  forth  the  facts  showing  the  rela- 
tion of  the  defendants  to  the  work,  and  what  par- 
ticipation each  of  them  had  in  directing,  regulating 
and  conducting  the  work.  So  also  facts  must  be 
averred  on  the  face  of  the  indictment  to  show  that 
there  was,  in  legal  contemplation,  a  common  or  like 
personal  duty  on  the  part  of  each  of  the  defendants; 
and  the  facts  averred  must  not  only  show  the  neg- 
lect of  that  duty,  but  to  make  the  party  guilty  of  it 
liable  to  a  charge  of  felony,  such  neglect  must  have 
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been  personal,  and  the  death  that  ensued  must  hare 
been  the  immediate  and  direct  result  of  that  per- 
sonal neglect  of  duty.  Where  the  essential  facts  to 
show  such  state  of  the  case  are  wanting  the  indict- 
ment will  be  defective,  and  a  demurrer  thereto  must 
be  sustained.  Aintworth  v.  United  State*  (Ct.  A  pp., 
Dist.  Colo.),  31  Wash.  Law  Rep.  800. 

Embezzlement  or  postal  funds. — Under  Supp. 
R.  8.  U.  S.,  chap.  144,  §  1,  providing  that  persons 
embezzling  any  money  of  the  United  States  shall  be 
deemed  guilty  of  a  felony,  a  postmaster  convicted 
of  embezzling  from  the  money-order  funds  is  guilty 
of  a  felony,  such  money  belonging  to  the  United 
States,  R.  S.,  §  4045,  providing  that  all  such  funds 
shall  be  deemed  to  be  in  the  national  treasury.  Uni- 
ted State*  v.  Swan  (N.  Mex.),  34  Pac.  Rep.  533. 

Injunction — against  wastb  ok  natural  qks. — 
A  court  of  equity  will  not  interfere  by  injunction  to 
compel  a  land-owner  who  has  sunk  a  gas  well  on 
his  own  premises,  without  malice  or  negligence,  to 
stop  the  flow  of  gas  therefrom,  which  has  proven 
insufficient  in  quantity  to  enable  him  to  utilize  it, 
at  the  suit  of  adjoining  owners,  whose  wells  yield 
gas  in  sufficient  quantities  to  enable  them  to  utilize 
and  market  it,  though  defendant's  well  drains  the 
common  reservoir,  and  thus  will  ultimately  reduce 
the  flow  of  plaintiffs  well.  Hague  v.  Wheeler  (Penn.), 
37  Atl.  Rep.  714. 

Libel — rumors. — An  article  describing  a  person 
as  having  such  a  mania  for  destruction  that  she 
scatters  poison  about  the  neighborhood  for  dogs, 
chickens  and  household  pets,  and  alleging  that  she 
poisoned  a  cow,  tried  to  take  her  own  life  and  at- 
tempted the  destruction  of  a  family  against  whom 
she  had  a  grudge,  is  libellous  as  tending  to  excite 
fear  and  abhorrence.  Republican  Pub.  Co.  v.  Miner 
(Colo.),  34  Pac.  Rep.  485. 

Sale — warranty. — Where  a  person  with  knowl- 
edge of  defects  in  material  delivered  under  a  con- 
tract containing  specifications  as  to  quality,  receives 
and  uses  the  same  without  giving  notice  of  the  de- 
fect, he  cannot,  in  an  action  against  bim  for  the 
price,  set  up  a  counter-claim  for  damages  for  the  de- 
fects. Berthold  v.  Seevera  Manufacturing  Co.  (Iowa), 
56  N.  W.  Rep.  669. 

Trial — advising  jury  to  agree. — It  was  not  er- 
ror for  the  trial  court  to  instruct  the  jury,  after  they 
had  been  out  some  twenty  hours  without  agreeing 
upon  a  verdict,  to  the  effect  that  if  one  or  two  of 
their  numbers  differed  in  their  views  of  the  evi- 
dence from  the  others,  they  should  be  thereby  in- 
duced, although  not  required  to  surrender  conscien- 
tious convictions,  to  doubt  the  correctness  of  their 
own  judgments,  and  should  be  led  to  inquire 
whether  they  were  not  mistaken.  Oibson  v.  Minneap- 
olis St.  P.  £8.  S.  By.  Co.  (Minn.),  66N.W.  Rep.  686. 


Letter  from  Hon.  David  Dudley  Field. 
Editor  of  the  Albany  Law  Journal  : 

The  new  rules  of  the  High  Court  of  Justice  in 
England,  which  are  to  go  into  effect  on  the  1st  of 
January,  are  of  such  interest  that  I  think  you  will 
be  glad  to  publish  them  in  The  Albany  Law  Jour- 
nal, and  for  that  reason  I  inclose  them  to  you. 

You  will  observe  that  in  most  cases  they  dispense 
with  written  pleadings.  Such  radical  changes 
would  make  our  old  fogies  tremble  in  their  shoes. 
But  the  world  does  move. 

I  hope  that  the  incoming  Legislature  will  take  up 
and  pass  the  proposed  Code  of  Evidence,  which  has 
been  so  carefully  revised  :md  so  often  recommended 
by  the  State  Bar  Association.  Also,  that  it  will 
frame  and  pass  a  stringent  law  to  forbid  the  assess- 
ment for  political  uses  of  candidates  for  judgeships. 
This  evil,  if  not  extinguished  at  its  beginning,  will 
grow,  and  eat  out  the  life  of  the  judiciary. 

David  Dudley  Field. 

East  Grinstead,  England,  Dec.  18,  1893. 

[We  arc  much  obliged  to  Mr.  Field  for  kindly 
sending  us  the  new  rules  to  which  he  alludes,  but 
they  are  too  long  to  be  reproduced  in  The  Law  Jour- 
nal. They  would  fill  seven  or  eight  pages  of  this 
paper.  Mr.  Field's  wish  as  to  legislative  prohibition 
of  political  assessments  on  judiciary  candidates  has 
been  anticipated  by  Mr.  Sheffield,  who  has  intro- 
duced in  the  Assembly  a  bill  providing  that  a  per- 
son who  solicits  a  contribution  from  a  judicial  offi- 
cer, or  candidate  for  judicial  office,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  be  pun- 
ishable by  a  fine  of  not  less  than  $1,000,  or  by  im- 
prisonment for  a  term  not  loss  than  six  months,  or 
both.  The  bill  also  provides  that  any  judicial  can- 
didate who  makes  such  a  contribution  within  three 
months  prior  to  his  election  or  appointment  to  office 
shall  be  guilty  of  a  misdemeanor,  and  on  conviction 
punishable  by  a  fine  of  not  less  than  $1,000,  or  by 
imprisonment  for  not  less  than  one  year,  and  shall 
also  forfeit  his  office.  It  is  to  be  hoped  that  this 
bill  will  become  a  law.] 

Howard  University  Law  School. 
Editor  of  the  Albany  Law  Journal : 

Will  you  kindly  allow  me  to  call  the  attention  of 
liberal-minded  persons,  especially  members  of  the 
bar,  to  the  Law  School  of  the  Howard  University 
of  this  city? 

This  is  an  excellent  institution.     It  has  an  able 
and  learned  faculty,  and  very  intelligent  nnd  prom- 
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ising  pupils.  It  is  the  only  institution  in  the  South 
where  young  men  who  have  any  mixture  of  the 
blood  of  the  colored  race  in  their  veins  can  be  edu- 
cated to  become  lawyers,  or  have  facilities  for  a 
thorough  study  of  the  Constitution.  It  is  highly 
desirable  that  future  leaders  of  this  race  numbering 
now  more  than  eight  millions  in  this  country, 
should  have  such  opportunities  somewhere,  and 
that  they  should  not  be  compelled  to  go  North  for 
the  purpose. 

This  school  has  a  good  building,  known  as  Evarts 
Hall,  which  is  due  largely  to  the  generosity  of  Mr. 
Charles  P.  Huntington  and  Mr.  William  M.  Evarts. 
But  the  library  is  sadly  deficient,  hardly  large 
enough  for  a  young  lawyer  beginning  practice.  If 
any  generous  person  would  make  a  gift  of  money  to 
endow  the  library,  or  if  any  person  possessing  du- 
plicate law  books,  or  any  person  having  a  law  library 
which  he  does  not  desire  to  use,  would  send  either  to 
the  Law  School  of  Howard  University  it  would  be  a 
very  useful  public  service.  Let  there  be  no  fear  of 
sending  old  editions.  They  will  be  extremely  useful. 

Books  and  donations  for  this  purpose,  or  commu- 
nications with  reference  thereto,  may  be  addressed 
to  Prof.  William  H.  H.  Hart,  Law  Department, 
Howard  University,  420  Fifth  street,  N.  W.,  Wash- 
ington, D.  C. 

I  should  be  glad  to  answer  further  inquiry.  Prof. 
Gray,  of  Harvard,  has  this  winter  delivered  some 
admirable  lectures  before  this  school.  I  hope  his 
example  will  be  followed  by  other  instructors  from 
Northern  universities. 

Oeohob  F.  Hoar. 

Washington,  D.  C,  Jan.  6,  1894. 


A  GERMAN  student,  wrestling  with  the  English 
language,  rendered  a  text  as  follows:    "The 
ghost  is  willing,  but  the  meat  is  feeble." 

There  are  not  far  from  five  thousand^lawyers  in 
New  York  city,  and  during  the  past  year  the  police 
arrested  one  of  every  thirty -four  of  them. —  Daily 
America. 

Recent  scene  in  the  English  Court  of  Appeal. 
Learned  lord  justice  to  Mr.  X.:  "  Will  you  kindly 
inform  the  court  what  is  the  point  of  law  before  us, 
which  you  are  obscuring  with  your  eloquence? '' 

In  1634  the  Massachusetts  General  Assembly  made 
bullets  a  legal  tender  by  the  following  enactment: 
"  It  is  likewise  ordered  that  muskctt  bulletts  of  a 
full  boare  shall  pass  currantly  for  a  farthiDg  apiece, 
provided  that  noe  man  be  compelled  to  take  above 
XII  d  att  a  tyme  in  them." 

A  bashful  Maine  justice  of  the  peace,  being  called 
upon  to  marry  a  blushing  couple,  thought  it  proper 
to  quote  some  Scripture  in  addition  to  the  usual  for- 


mula. He  ransacked  his  brain  in  an  effort  to  re- 
member something  appropriate,  and  then  said : 
"  Suffer  little  children  to  come  unto  you,  for  of  such 
is  the  kingdom  of  heaven.  " 

Of  Lord  Justice  Bowen,  successor  of  Lord  Justice 
Hannen,  it  is  related  that  when  he  was  assigned  to 
preside  in  the  Admiralty  Court,  and  with  no  expe- 
rience in  marine  cases,  he  remarked  as  much  upon 
taking  his  seat,  adding:  "And  may  there  be  no  mur- 
muring at  the  bar  when  I  put  out  to  sea," — an  ex- 
ceedingly neat  application  of  Tennyson's  familiar  line. 

The  famous  Chief  Justice  Holt  and  his  wife  hated 
each  other,  and  when  she  fell  dangerously  ill  he 
was  so  delighted  that  he  became  disgracefully  tipsy. 
But  his  wife  was  equal  to  the  emergency,  and  sent 
for  the  great  Dr.  Rudcliffe,  who  hated  Holt,  and 
therefore  out  of  spite,  when  the  case  was  presented 
to  him,  came  with  great  promptness  and  saved  her 
life. 

Cicero  had  for  his  first  wife  a  shrew  named  Te- 
rentia, who  made  him  do  as  she  pleased.  He  was 
under  great  obligations  to  Clodius,  but  when  the 
divorce  suit  of  Caesar  against  Pompilia  came  up  for 
trial,  Terentia  compelled  Cicero  to  appear  against 
Clodius.  Tired  of  Terentia,  Cicero  got  a  divorce, 
and  married  a  rich  girl  named  Publilia,  but  left  her, 
too,  and  lived  alone  until  his  death. 

The  professor  of  the  chair  of  political  economy 
had  talked  to  the  class  an  hour  and  a  half.  "I 
have  tried  to  make  this  whole  question  of  the  tariff 
perfectly  plain  to  you,"  he  said,  wiping  the  perspi- 
ration from  his  glowing  face,  "and  I  trust  I  have 
succeeded.  Still,  if  there  should  be  some  among 
you  who  desire  further  light  on  this  matter,  I  am 
ready  to  answer  any  questions  you  may  ask."  "  I 
think  I  understand  the  most  of  your  lecture,  pro- 
fessor," spoke  up  a  deeply  interested  young  man  on 
the  front  seat,  "but  I'd  like  to  know  whether  this 
Ad  Valorem  you've  been  talking  about  is  a  man  or 
a  woman? — Chicago  Tribune. 

Not  long  since,  in  the  course  of  a  trial  before  a 
ceftain  justice  of  the  peace  in  Texas,  counsel  for  the 
defendant  requested  the  court  to  rule  on  a  certain 
point,  whereupon  counsel  for  plaintiff,  whose  name 
was  Charley,  insisted  that  the  court  had  already 
passed  on  the  point.  After  considerable  argument, 
and  due  deliberation  on  the  part  of  the  court,  the 
justice  (who  was  Irish)  said:  "Charley,  this  court 
has  niver  passed  on  that  p'int."  "  Well,"  said 
Charley,  "  Will  your  honor  pass  on  it  now?"  "I 
do  pass  on  it  now,"  responded  the  court,  with  infin- 
ite dignity.  "  Well,  how  does  your  honor  pass  on 
it?"  inquired  the  perplexed  counsel.  The  court 
straightened  himself  up,  cleared  his  throat,  and  re- 
lieved himself  by  delivering  the  following,  in  the 
most  impressive  manner:  "Charley,  ye  must  abide 
by  the  law,  whativer  it  is." — Central  Late  Journal. 
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Albany,  January  20,  1894. 
<&nxvtnt  gopics. 


[AH  communications  Intended  for  the  Editor  should  be  ad- 
dressed simply  to  the  Editor  of  Th»  Albany  Law  Journal. 
All  letters  relating  to  advertisements,  subscriptions,  or  other 
business  matters,  should  be  addressed  to  Tas  Albany  Law 
Jocbhal  Company.] 

NOTICE  TO  SUBSCRIBERS. 

OWING  to  the  amount  of  work  which  we 
have  had  to  do  in  order  to  collate  the 
work  of  the  New  York  State  Bar  Association, 
we  have  not  completed  our  index  to  volume  48, 
which  will  be  finished  and  forwarded  to  sub- 
scribers shortly. 

It  is  generally  asserted  that  the  main  ob- 
ject, or,  at  all  events,  the  actual  result,  of 
bar  associations  is  a  yearly  social  gathering, 
where  the  legal  lights  may  for  a  time  loosen 
the  strings,  be  relieved  from  care,  and  ap- 
pear as  good  fellows.  It  is  supposed  by  the 
world  at  large  that  some  of  the  gray  matter  of 
the  brain  of  a  few  members  is  destroyed  by  an 
alleged  business  meeting,  and  that  the  vagaries 
which  may  be  emitted  from  the  gathering  are 
not  worth  noticing.  It  was  with  great  pleasure 
that  we  followed  the  recent  meetings  of  the  New 
York  State  Bar  Association,  and  found  that  the 
combination  of  good-fellowship  and  earnest  de- 
sire for  improving  the  weaknesses  of  the  law  had 
been  happily  made,  and  we  do  not  hesitate  to 
indorse  the  spirit  and  zest  of  the  association. 
The  proper  position  of  such  a  society  is  to  act 
as  an  intermediary  between  the  legal  profession 
and  the  Legislature.  This  fact  is  becoming 
yearly  to  be  better  understood,  and  more  and 
more  prestige  is  given  to  the  recommendations  of 
the  association.  The  president  of  the  associa- 
tion most  fitly  said  that  the  body  corporate 
should  be  increased  to  one  thousand  members, 
equally  taken  from  different  parts  of  the  State, 
so  as  to  give  at  a  meeting  the  consensus  of  opin- 
ion as  to  changes  and  improvements  needful  to 
the  profession  and  to  society  at  large.  The 
questions  of  amending  the  Judiciary  Article  of 
the  Constitution  by  consolidating  courts  of  con- 
current jurisdiction  with  the  Supreme  Court, 
regulating  appeals  from  the  General  Term  so  as 
Vol.  49  —  No.  3. 


to  allow  the  Court  of  Appeals  to  have  a  fair  and 
reasonable  amount  of  work,  which  it  could  dis- 
patch with  promptness;  making  a  uniform  sys- 
tem for  the  admission  of  attorneys,  and  other 
topics,  were  discussed  in  such  a  practical  man- 
ner as  to  show  how  mindful  the  bar  is  of  many 
vexing  situations. 

The  most  original  and  thoughtful  proposition 
was  made  by  Judge  D.  Cady  Herrick,  of  Al- 
bany, and  met  with  the  hearty  approbation 
which  it  deserves.  The  judge  said  that  one  of 
the  most  troublesome  questions  of  the  day  is 
how  contested  State  elections  may  be  decided 
so  as  to  give  the  people  at  large,  not  the  assur- 
ance that  every  contest  would  be  correctly  set- 
tled, but  an  honest  confidence  in  the  tribunal 
which  would  decide  the  matter.  He  suggested 
that  judges,  who  had  retired  by  reason  of  the. 
statutory  provision  as  to  age,  and  who  were  still 
competent,  both  physically  and  mentally,  to  per- 
form duties,  should  each  year  receive  certificates 
of  fitness,  and  be  constituted  as  a  court  or  courts 
to  determine  contests.  Judge  Herrick  said  that 
such  a  court  would  be  past  the  point  where 
party  allegiance  would  bias  their  decisions,  and 
would  have  the  unreserved  confidence  and  trust 
of  the  people,  which  alone  would  prevent  many 
contests  and  dishonesty  in  legislative  elections 
where  it  was  felt  that  it  was  only  a  question  as 
to  which  political  party  would  control  the  legis- 
lative body.  The  idea  was  carried  out  to  some 
extent  and  indorsed  by  members,  one  of  whom 
said  that  an  opinion  as  to  the  ineligibility  of 
any  candidate  was  generally  only  a  guess  as  to 
whether  his  political  faith  were  to  control  the 
legislative  body. 

We  commend  heartily  the  idea  of  creating 
this  court,  and  would  urge  the  Constitutional 
Convention  to  give  this  matter  their  attention 
and  approval,  so  that  one  of  the  greatest  evils 
in  our  form  of  government  may  be  greatly  les- 
sened if  not  entirely  obviated. 


The  event  of  the  meeting  of  the  State  Bar 
Association  was  the  presence  and  address  of 
Vice-President  Adlai  E.  Stevenson,  who,  on 
invitation  of  the  association,  took  a  brief  res- 
pite from  the  discharge  of  his  duties  as  pre- 
siding officer  of  the  Senate  of  the  United 
States,  and  delivered  an  exceedingly  clear,  terse 
and  able  address.     He  discussed  briefly  the 

o 


34 


THE  ALBANY  LAW  JOURNAL. 


evolution  of  the  law  and  the  progress  of  society 
as  rendering  such  evolution  necessary,  speaking 
in  a  most  appreciative  manner  of  the  common 
law  as  the  inheritance  of  America  from  the 
mother  country.  He  referred  to  the  prominent 
position  taken  by  members  of  the  bar,  illustrat- 
ing it  by  the  fact  that  so  large  a  number  of  the 
signers  of  the  Declaration  of  Independence 
were  members  of  the  legal  profession,  and  cited 
the  language  of  Lincoln  in  his  last  inaugural  as 
that  of  an  Illinois  lawyer.  Vice-President  Ste- 
venson made  a  most  excellent  impression  upon 
the  members  of  the  bar  of  the  State  during  his 
stay,  remaining  at  the  Capitol  with  Senator  Hill, 
and  remained  over  a  day  for  the  purpose  of  at- 
tending the  luncheon  given  by  the  association 
on  Wednesday  and  the  reception  to  the  Court 
of  Appeals  on  Wednesday  evening. 

"  United  States  Senator  Dolph  discussed  at  con- 
siderable length  the  subject  of  "  Law  Reform," 
treating  of  the  necessity  for  the  bar  as  well  as 
the  bench  to  keep  in  line  with  the  progress  of 
modern  thought,  repudiating  the  idea  that  poli- 
tics can  be  safely  left  to  professional  politicians, 
and  inculcating  the  necessity  that  men  of  learn- 
ing and  ability,  particularly  the  members  of  the 
bar,  should  discharge  a  duty  they  owe  to  them- 
selves and  the  public  as  regards  political  affairs. 
Senator  Dolph  is  a  man  of  fine  presence,  and 
his  address  added  greatly  to  the  interest  of  the 
occasion. 

The  entertainment  of  the  members  of  the  as- 
sociation by  the  governor  at  his  annual  recep- 
tion, where  they  met  the  notable  men  of  the 
State,  the  luncheon  at  the  Fort  Orange  during 
the  midday  recess  on  the  second  day,  at  which 
Vice-President  Stevenson,  Governor  Flower  and 
Senator  Hill  were  present,  and  the  reception  to 
the  Court  of  Appeals  and  the  justices  of  the  Su- 
preme Court,  attended  by  all  the  members  of 
the  Court  of  Appeals  and  a  large  number  of  the 
justices  of  the  Supreme  Court,  were  among  the 
most  enjoyable  events  of  the  kind,  not  only  in 
the  history  of  the  association,  but  in  the  list  of 
events  of  like  character  in  Albany.  They  gave 
abundant  opportunity  for  free  and  unrestrained 
intercourse  between  members  of  the  bar  and 
bench,  and  a  most  excellent  opportunity  for 
better  acquaintance  among  the  members  of  the 
profession.  The  social  as  well  as  the  literary 
part  of  the  program  must  be  regarded  as  hav- 
ing been  very  successful. 


At  the  close  of  the  business  meeting  of  the 
association  on  Wednesday,  the  executive  com- 
mittee and  committee  on  law  reform  were  called 
together  pursuant  to  the  provisions  of  the  by- 
laws, for  the  purpose  of  organization.  The  ex- 
ecutive committee  selected  Edward  G.  Whitaker 
of  New  York  city  as  chairman,  Charles  J.  Bu- 
chanan of  Albany  as  secretary.  Mr.  Whitaker  is 
thoroughly  acquainted  with  the  committee  work 
of  the  association,  having  served  for  several  years 
on  the  executive  committee,  and  having  also 
been  an  active  member  and  secretary  of  the 
committee  on  law  reform  for  a  considerable 
time.  He  is  one  of  the  most  active  members  of 
the  association  and  thoroughly  in  touch  with  its 
work  and  alive  to  its  progressive  spirit.  Mr. 
Buchanan  has  served  for  a  number  of  years  in 
the  capacity  of  secretary  of  the  executive  com- 
mittee and  has  given  much  time  and  attention 
to  the  duties  of  this  position  and  discharged 
them  in  a  very  careful  and  satisfactory  manner. 

J.  Newton  Fiero,  the  retiring  president  of 
the  association,  was  selected  as  chairman  of  the 
committee  on  law  reform,  succeeding  David 
Dudley  Field,  who  is  now  abroad,  and  who  has 
during  the  past  year  been  able  to  give  but  lit- 
tle attention  to  the  duties  of  the  position.  Mr- 
Fiero  was  a  member  of  the  committee  on  law 
reform  for  several  years  before  he  was  elected 
to  the  presidency,  and  as  a  member  of  that 
committee  read  a  paper  before  the  association 
entitled  "  What  shall  we  do  to  relieve  the 
courts,"  out  of  which  grew  the  constitutional 
commission  of  1890,  and  also  a  paper  relative 
to  law  reporting,  which  resulted  in  "the  action 
taken  by  the  association  to  procure  the  present 
system  of  official  reporting,  so  that  aside  from 
his  experience  in  the  presidency  of  the  associa- 
tion, he  is  no  stranger  to  the  duties  of  the  posi- 
tion. The  requirements  of  this  place  for  the 
next  year  will  be  much  greater  than  usual  by 
reason  of  the  Constitutional  Convention  and  leg- 
islation recommended  by  the  association.  The 
papers  and  addresses  recommending  changes, 
either  in  the  Constitution  or  statutes,  were  re- 
ferred to  this  committee  with  power  to  carry  out 
the  views  of  the  association  as  expressed  therein 
and  by  the  resolutions  adopted.  This  places 
upon  the  committee  the  duty  of  recommending 
to  the  Constitutional  Convention  the  views  of 
the  association  with  reference  to  the  increase  of 
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General  Terms  of  the  Supreme  Court  as  well  as 
minor  details.  The  reference  to  this  commit- 
tee also  includes  the  matter  of  last  year's  report, 
which  was  printed  in  the  Law  Journal  last 
week,  having  been  sent  out  in  advance  of  the 
meeting  of  the  association,  as  the  report  of  the 
sub-committee,  and  which  was  afterward  adopted 
as  the  report  of  the  full  committee,  five  of  the 
twenty-five  members  dissenting  upon  the  point 
only  as  to  codification  of  the  common  law. 


The  papers  upon  the  Judiciary  Article  of  the 
Constitution  read  at  the  meeting  of  the  associa- 
tion took  a  wide  range  and  considered  nearly 
all  the  phases  of  the  question  of  amendment, 
beginning  with  the  suggestions  of  President  Fiero 
in  his  address  that  a  compromise  measure  be 
adopted  by  which  the  Court  of  Appeals  should 
be  made  to  consist  of  nine  members,  seven  only 
to  sit  in  the  decision  of  a  cause,  and  the  right 
of  appeal  to  be  limited  sufficiently  to  enable  the 
court  to  transact  the  business.  Mr.  Marshall 
insisted  upon  the  view  taken  by  the  late  Con- 
stitutional Commission  that  the  number  of  the 
court  should  not  be  increased  and  that  it  was 
unwise  to  limit  appeals  by  the  amounts  involved, 
and  proposed  a  somewhat  complex  method  of 
limiting  appeals  according  to  the  subject-matter. 
Mr.  Logan's  paper  was  a  careful  and  scholarly 
statement  of  the  question,  presenting  a  some- 
what conservative  view.  The  association  by  a 
very  considerable  majority  carried  a  resolution 
offered  by  Mr.  Leavitt  to  the  effect  that  the 
present  money  limit  of  five  hundred  dollars 
should  not  be  increased.  This  resolution  was 
passed  at  the  close  of  the  debate  and  seemed  to 
very  clearly  express  the  views  of  the  association 
upon  the  subject.  The  difficulty  however  with 
the  position  thus  taken  lies  in  the  fact  that  no 
other  or  different  remedy  was  proposed  in  lieu 
of  such  a  limit.  The  whole  matter  was  referred 
to  the  committee  on  law  reform  with  only  a 
decided  expression  of  opinion  aside  from  the 
papers  read  upon  this  single  question. 

A  discussion  relative  to  a  uniform  system  for 
admission  to  the  bar  was  lively  and  interesting. 
Professor  Harry  B.  Hutchins,  associate  dean  of 
Cornell  University  Law  School,  contributed  a 
clear,  concise  and  well-reasoned  paper  on  the 
subject.  Mr.  Austin  Abbott  of  the  Law  School 
of    the    University   of    New   York    presented 


some  practical  views  upon  the  question  in  an 
exceedingly  terse  and  vigorous  language.  Vice- 
Chancellor  Doane  of  the  University  of  the  State 
of  New  York  closed  the  discussion  in  an  ex- 
ceedingly earnest  and  able  review  of  the  ques- 
tion, treating  the  matter  in  a  broad  and  catholic 
spirit.  His  views  upon  the  subject  had  especial 
weight  and  significance  as  coming  from  another 
than  a  member  of  the  bar.  He  charmed  the 
audience  by  his  pleasing,  impressive  and  elo- 
quent manner  as  well  as  by  the  substance  of  his 
brief  address.  Professor  Collin  is  by  far  the 
best  qualified  member  of  the  bar  of  the  State 
for  the  discussion  of  the  question  of  statutory 
revision.  He  has  been  a  member  of  the  com- 
mission ever  since  its  formation  and  has  taken 
the  leading  and  most  important  part  in  the  work. 
He  was  one  of  the  originators  of  the  scheme  for 
the  revision  of  the  General  Laws  and  has  been 
the  leading  spirit  in  its  improvement  and 
modification  up  to  this  time  as  well  as  the  prin- 
cipal draftsman  of  the  commission.  His  paper 
contained  a  concise  and  interesting  history  of 
the  work  of  revision  in  this  State  from  the 
colonial  period  down  to  the  present  time  and 
was  listened  to  with  marked  attention,  and  will 
be  read  with  great  interest  by  the  members  of 
the  profession  throughout  the  State  who  are 
carefully  observing  the  progress  of  the  work  of 
revision . 

The  temper  of  the  association  at  its  business 
meeting  was  of  the  best.  It  was  disposed  to 
attend  to  matters  in  hand  without  unnecessary 
technicalities.  This  was  manifested  more  par- 
ticularly in  the  discussion  of  the  manner  in 
which  the  Court  of  Appeals  shall  be  constituted, 
which  is  a  burning  question  with  the  bar  and 
seldom  fails  to  evoke  very  much  of  warmth  and 
spirit  from  the  participants.  A  handsome  com- 
pliment was  paid  President  Fiero  at  the  close 
of  the  meeting  by  a  vote  expressing  the  thanks 
of  the  association  for  the  manner  in  which  he 
had  administered  its  affairs  during  the  two 
years.  The  association  is  not  accustomed  to 
formal  votes  of  this  kind  and  it  is  one  of  the 
first  occasions,  if  not  the  first,  in  its  history, 
when  one  of  its  officers  has  received  such  a 
testimonial  of  its  appreciation. 

A  large  number  of  members  were  proposed 
for  admission  and  there  is  likely  to  be  a  consider- 
able accession  to  the  membership  so  soon  as  they 
can  be  passed  upon  by  the  executive  committee. 
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Some  controversy  has  arisen  in  the  Eng- 
lish papers  as  to  the  finality  of  the  Scottish 
verdict  of  "not  proven."  The  prisoner  at 
whose  trial  this  verdict  has  been  returned  has 
"  tholed  his  assize,"  and  can  never  again  be 
tried  or  stand  in  jeopardy  of  his  life  or  liberty 
on  the  same  charge.  The  verdict  does  not 
commend  itself  to  English  jurists.  Thus,  Mr. 
Forsyth,  Q.  *C,  in  his  standard  work,  "  The 
History  of  Trial  by  Jury,"  devotes  a  chapter 
to  the  denunciation  of  the  injustice  of  the  ver- 
dict "  not  proven."  The  London  Law  Journal 
gives  an  interesting  sketch  of  various  differ- 
ences in  the  criminal  practice  of  the  three 
kingdoms  under  the  crown  of  Queen  Victoria. 
The  challenging  of  jurors  is  the  subject  of  an 
elaborate  code  of  rules  in  England  and  Ireland. 
In  England  it  is  a  matter  of  hardly  any  import- 
ance. "  In  the  course  of  my  experience,"  says 
Sir  Fitzjames  Stephen,  "I  do  not  remember 
more  than  two  occasions  in  which  there  were 
any  considerable  number  of  challenges."  His- 
tory of  Criminal  Law,  vol.  i,  p.  303.  In  Ire- 
land the  challenging  of  jurors  in  criminal  cases 
is  the  practice,  not  the  exception.  In  Scotland 
the  rules  with  regard  to  challenge  are  very 
simple.  Out  of  a  jury  list  of  forty-five  there  is 
a  ballot  for  fifteen  names;  the  crown  may  chal- 
lenge peremptorily  five,  the  prisoner  may  also 
peremptorily  challenge  five,  and  either  side 
may  challenge  as  many  as  they  please  for 
"cause." 

In  the  recent  Monson  trial  there  was  once 
only  an  approach  to  friction  between  counsel 
and  the  bench.  On  the  solicitor-general  com- 
plaining that  the  prosecution  had  been  given 
no  opportunity  of  "  precognizing  "  the  evidence 
of  the  experts  examined  on  behalf  of  the  pris- 
oner, the  lord  justice  clerk  expressed  very  em- 
phatically his  condemnation  of  that  course.  In 
England  and  Ireland  a  complaint  of  this  nature 
would  be  groundless,  since  whenever  the  de- 
fendant gives  evidence  to  prove  new  matter  by 
way  of  defense  which  the  crown  could  not 
foresee,  the  counsel  for  the  prosecution  is  en- 
titled to  give  evidence  in  reply  to  contradict  it. 
See  R.  v.  Frost,  9  C.  &  P.  115.  In  Scotland 
however  there  can  be  no  rebutting  evidence 
>for  the  crown. 

In  Scotland  the  prisoner's  counsel  has  in  all 
cases,  save  high  treason,  the  right  of  reply,  or, 


in  popular  language,  the  "  last  word."  In  Eng- 
land, in  criminal  cases,  the  attorney-general 
has  the  right  of  reply,  even  though  the  defend- 
ant call  no  witnesses.  R.  v.  Marsden,  M.  & 
M.  439.  The  same  right  has  been  admitted 
also  in  prosecutions  by  a  government  office  in 
which  the  counsel  for  the  prosecutor  states  that 
he  appears  as  the  representative  of  the  attor- 
ney-general. R.  v.  Gardner,  1  C.  &  K.  628. 
The  late  Mr.  Baron  Martin  however  stated 
that  he  should  confine  the  exercise  of  this  right 
to  the  attorney  general  for  England  in  person. 
R.  v.  Christie,  1  F.  &  F.  75.  It  has  been  more 
recently  held  that  the  solicitor-general,  appear- 
ing on  behalf  of  the  attorney-general  in  con- 
ducting post-office  prosecutions,  has  this  right. 
R.  v.  Toakley,  10  Cox,  406;  see  also  Arch. 
Crim.  Cas.  113-114,  167,  168.  In  Ireland  the 
attorney-general  and  counsel  representing  the 
attorney-general  in  criminal  prosecutions  have 
the  right  of  reply,  even  though  the  defendant 
call  no  witnesses. 

In  Scotland  the  presiding  judge  intervenes 
more  actively  in  matters  of  procedure  than  in 
England.  Thus,  the  judge,  and  not  as  in  Eng- 
land, the  officer  of  the  court,  questions  the 
prisoner  on  what  we  would  term  his  arraign- 
ment, "  How  say  you,  are  you  guilty  or  not 
guilty?"  Thus,  too,  the  judge,  and  not  the 
officer  of  the  court,  as  in  England,  in  all  cases 
administers  the  oath,  the  witnesses  being  sworn, 
not  by  kissing  the  cover  of  a  book,  but  by 
standing  with  uplifted  hand  while  the  oath  is 
administered  by  the  judge,  who  himself  stands 
with  uplifted  hand,  while  the  witnesses  imitate 
him  both  in  action  and  recital  of  the  formula. 
Again,  in  passing  sentence  of  death,  judges  in 
Scotland,  like  judges  in  Ireland,  give  directions 
respecting  the  day  of  execution.  In  England 
these  details  are  fixed  by  the  sheriff.  In  Scot- 
land the  "  black  cap  "  is  a  plain  black  cocked 
hat,  which  the  judge  places  over  his  wig.  In 
England  and  Ireland  it  resembles  a  three-cor- 
nered black  silk  handkerchief.  In  Scotland 
the  judge  pronounces  sentence  standing.  In 
England  and  Ireland  sentence  is  pronounced 
by  the  judge  without  rising  from  his  seat. 


The  United  States  Senate,  by  a  vote  of  30  to 
24,  has  rejected  the  nomination  of  Mr.  William 
B.  Hornblower  to  be  an  associate  justice  of  the 
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Supreme  Court  of  the  United  States.  There 
is  naturally  a  great  deal  of  feeling  on  the  sub- 
ject, but  it  is  not  unprecedented  for  a  Presi- 
dent to  have  his  nomination  for  a  Supreme 
Court  justice  rejected  by  a  Senate  in  which  his 
own  party  is  in  the  majority.  President  Grant 
had  three  such  nominations  rejected  at  a  time 
when  the  republican  party  was  in  a  much 
larger  majority  in  the  Senate  than  the  demo- 
cratic party  now  is.  The  first  was  in  the  case 
of  E.  Rockwood  Hoar,  of  Massachusetts,  who 
was  refused  confirmation  partly  through  the 
influence  of  Gen.  Butler,  and  partly,  it  was 
said,  because,  as  a  member  of  the  cabinet,  he 
had  made  himself  unpopular  with  certain  re- 
publican senators.  The  second  was  the  nomi- 
nation of  George  H.  Williams,  of  Oregon, 
another  member  of  Grant's  cabinet,  to  be  chief 
justice.  This  was  the  more  marked  because 
Mr.  Williams  had  been  a  senator,  and  it  is  usual 
to  confirm  senators  without  the  formality  of 
■  reference  to  a  committee.  The  objection  to 
Mr.  Williams  was  that  he  was  not  a  sufficiently 
able  lawyer.  The  third  rejection  was  that  of 
Caleb  Cushing  for  the  same  place.  Mr.  Cushing 
had  had  a  peculiar  history.  He  had  not  the 
confidence  of  any  party,  having  been  a  demo- 
crat before  the  war,  occupying  a  doubtful 
position  in  the  first  years  of  its  progress,  and 
professed  a  republicanism  that  was  not  con- 
sidered very  deep  after  it  was  over.  He  was 
an  exceedingly  able  man,  but  his  selection  for 
this  place  was  deemed  decidedly  eccentric. 


ADDRESS  TO  THE  MEMBERS  OF  THE 
NEW  YORK  STATE  BAR  ASSOCIATION 
BY  VICE-PRESIDENT  STEVENSON. 

BELIEVING  with  Lord  Bacon  that  "every  man 
is  a  debtor  to  his  profession,"  I  respond  in 
brief  words  to  the  invitation  so  cordially  extended 
me  by  the  State  Bar  Association  of  New  York. 

Law,  as  a  profession,  is  the  necessary  outgrowth 
of  civilization.  In  his  rude  state  man  avenged  his 
wrongs  with  his  strong  arm,  and  the  doctrine  that 
"might  makes  right"  passed  unchallenged.  But 
as  communities  assumed  organic  form,  rude  tribu- 
nals were  instituted  for  the  administration  of  justice 
and  the  maintenance  of  public  order.  The  progress 
of  society  from  a  condition  of  barbarism,  ignorance 
and  superstition,  to  a  state  of  the  highest  culture 
and  refinement,  may  be  traced  by  its  advancement 


in  the  modes  of  administering  justice,  and  in  the 
character  and  learning  of  its  tribunals.  The  ad- 
vance steps  taken  from  time  to  time  in  the  history 
of  jurisprudence  are  the  milestones  which  stand  out 
on  the  grand  pathway  of  civilization.  All  along 
the  pathway  of  human  progress  the  courts  of  justice 
have  been  the  true  criteria  by  which  to  judge  of  the 
intelligence  and  the  virtue  of  our  race. 

The  common  law  was  a  grand  inheritance  from 
our  English-speaking  ancestors.  In  this  respect, 
as  in  others,  "America  was  the  heir  of  all  the 
ages."  In  the  terse  words  of  Emerson,  "  the  nerv- 
ous language  of  the  common  law,  the  impressive 
forms  of  our  courts,  the  precision  and  the  substan- 
tial truth  of  the  legal  distinctions,  are  the  contribu- 
tion of  all  the  sharp-sighted  and  strong-minded  men 
who  have  lived  in  the  countries  where  these  laws 
govern."  With  the  institution  of  tribunals,  how- 
ever rude,  for  the  administration  of  justice,  arose 
the  necessity  for  a  distinctive  profession  —  men 
learned  in  the  law  and  skilled  in  its  practice. 

Chancellor  Kent  has  well  said :  "  The  necessity  of 
a  distinct  profession,  to  render  the  application  of 
the  law  easy  and  certain  to  every  individual  case, 
has  always  been  felt  in  every  government  of  written 
law.  As  property  becomes  secure,  and  the  arts  are 
cultivated,  and  commerce  flourishes,  and  when 
wealth  and  luxury  are  introduced,  and  create  the 
infinite  distinctions  and  refinements  of  civilized  life, 
the  law  will  gradually  but  necessarily  assume  the 
character  of  a  complicated  science,  requiring  for  its 
application  the  skill  and  learning  of  a  particular 
profession.  After  the  publication  of  the  Twelve 
Tables  suitors  at  Rome  were  obliged  to  resort  to  the 
assistance  of  their  patrons,  and  judicial  proceedings 
became  the  subject  of  study  of  a  distinct  and 
learned  body  of  men." 

It  is  of  the  lawyer  I  would  speak ;  and  I  count  it 
indeed  an  honor  to  address  the  representatives  of 
the  bar  of  a  State  which  has  given  to  the  highest 
court  that  the  world  has  yet  known,  such  splendid 
types  of  the  American  lawyer  and  jurist  as  Jay,  Liv- 
ingston, Thompson,  Nelson,  Hunt  and  Blatrhford. 
"  As  are  the  lawyers  of  any  given  period,  so  will  be 
the  courts  before  which  they  appear."  Tested  by 
this  rule,  it  cannot  be  wondered  that  a  State  which 
has  given  to  the  bar,  with  others  no  less  illustrious, 
such  lawyers  as  Kent,  Spencer,  Seward,  Hoffman, 
Emmett,  Butler,  Wells,  Brady,  Conkling,  O'Conor, 
and,  in  its  infancy,  the  great  Hamilton,  should  for  a 
century  have  gloried  in  a  court  of  last  resort  whose 
adjudications  rank  in  all  of  the  States  second  only 
to  those  of  the  great  Federal  tribunal. 

Truly,  the  history  of  American  law  would  be  but 
indifferently  made  up  that  failed  to  give  much  of 
what  has  been  adjudicated,  and  much  of  what  has 
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been  written,  by  the  eminent  men  who  for  a  century 
have  constituted  your  Court  of  Appeals,  and  whose 
thought  is  the  warp  and  woof  of  the  jurisprudence 
of  thia  great  State.  Standing  in  this  presence  I 
would  be  unmindful  of  the  obligations  of  this  hour 
if  I  failed  to  allude  to  the  contributions  of  Chancel- 
lor Kent  to  the  domain  of  American  law.  At  the 
close  of  a  most  distinguished  career  as  chancellor  of 
the  8tate,  he  turned  the  faculties  of  his  great  mind 
in  the  direction  of  giving  form  and  system  to  the 
law,  and  as  a  result  of  his  labors  there  has  endured 
for  nearly  three-quarters  of  a  century  that  immortal 
production  instructing  the  student  in  the  rudiments 
of  the  profession  and  enlightening  the  judge  in  the 
discharge  of  the  highest  functions  of  his  office.  He 
is  to  American  law  what  Blackstone  was  to  Eng- 
lish, and  whatever  may  have  been,  or  may  be,  the 
excellence  of  professional  or  judicial  virtue  in 
others,  his  labors  will  stand  pre-eminent  among  the 
intellectual  achievements  of  American  history. 

The  law,  as  a  profession,  is  progressive.  Of  ne- 
cessity its  practice  must  adapt  itself  to  the  ever- 
changing  conditions  of  human  society.  All  wisdom 
did  not  die  with  the  Fathers.  Many  of  the  maxims 
of  the  early  writers  are  obsolete.  Much  of  their 
abstruse  learning  belongs  to  the  past.  The  technical 
rules  of  pleading  have,  in  most  of  the  States,  given 
place  to  those  adapted  to  the  promotion,  not  the 
defeat,  of  the  ends  of  justice.  The  success  of  the 
suitor  must,  in  the  main,  depend  upon  the  justice  of 
his  cause — not  upon  the  depth  of  the  research  of  bis 
counsel  into  the  mysteries  of  the  black  letter. 

Every  step  is  in  the  right  direction  which  tends 
to  simplify  judicial  proceedings  —  to  avoid  the 
meshes  in  which  a  cause  was  wont  to  be  entangled 
— and  thus  vigilantly  guard  the  rights  of  suitors. 
The  "be  all  and  end  all"  of  judicial  proceedings 
should  be— with  the  least  delay  and  expense  practi- 
cable— to  secure  the  ends  of  justice.  "  For  justice, 
all  place  a  temple."  In  the  words  of  Mr.  Webster: 
"Justice  is  the  great  interest  of  man  on  earth.  It 
is  the  ligament  which  holds  civilized  beings  and 
civilized  nations  together.  Wherever  her  temple 
stands,  and  so  long  as  it  is  duly  honored,  there  is  a 
foundation  for  social  security,  general  happiness 
and  the  improvement  and  progress  of  our  race.  And 
whoever  labors  on  this  edifice,  with  usefulness  and 
distinction,  whoever  clears  its  foundations,  strength- 
ens its  pillars,  adorns  its  entablatures,  or  contributes 
to  raise  its  august  dome  still  higher  in  the  skies, 
connects  himself  in  name  and  fame  and  character 
with  that  which  is  and  must  be  as  durable  as  the 
frame  of  human  society." 

It  has  been  said  that  "  the  law  is  a  jealous  mis- 
tress," and  that  he  who  would  attain  eminence,  or 
even  moderate  success  in  the  profession,  must  know 
no  other  lore.    Too  often  the  student  is  taught  that 


the  attainment  of  the  highest  success  in  the  pro- 
fession of  the  law  is  absolutely  dependent  upon  the 
fidelity  with  which  he  ignores  all  other  lines  of 
thought  and  of  action. 

Politics  has  deen  defined  "the  science  of  govern- 
ment;" in  its  highest  sense,  it  is  the  science  in 
action  of  human  affairs.  I  dissent  from  what  I  con- 
ceive to  be  pernicious  teaching  that  the  lawyer 
must  hold  himself  aloof  from  politics  —  which 
means  that  to  hands  other  than  his  own  must  be 
wholly  committed  his  dearest  interests.  Such 
teaching  can  be  justified  only  upon  the  supposition 
that  money-getting  is  the  highest  aim  of  those  who 
enter  this  noble  profession.  If  material  gain  be  his 
only  purpose  in  life,  then  undoubtedly  there  are 
paths  open  before  him  which  promise  greater  re- 
wards than  can  be  hoped  for  in  the  profession  of  the 
law.  The  same  talents  successfully  applied  in  other 
fields  would  bring  to  his  coffers  far  greater  gain. 
If  riches  be  his  chief  goal,  they  can  be  attained 
with  much  less  of  endeavor  —  less  of  the  wear  and 
tear  of  brain  —  in  any  of  the  great  industrial  en- 
terprises which  are  the  outgrowth  of  modern  civili- 
zation. 

But,  if  it  be  true  that  the  lawyer  has  higher  aims, 
then  upon  his  shoulders  must  of  necessity  rest  no 
small  part  of  the  responsibilities  which  attach  to 
citizenship  in  a  free  government.  The  teaching 
that  he  who  would  attain  the  greatest  meed  of  suc- 
cess in  a  calling  which  has  as  its  chief  corner-stone 
character  and  intelligence,  must  cast  to  the  winds 
all  responsibilities  of  government,  take  no  concern 
as  to  who  controls  the  primaries  or  the  caucus  —  in 
a  word,  practically  abdicate  his  citizenship  —  must 
bear  pernicious  fruit  in  a  government  of  the  people. 
Can  it  be  doubted  that  many  of  the  abuses  in  the 
practical  administration  of  public  affairs  have 
sprung  from  the  teachings  I  have  mentioned  ? 

If  there  be  foundation  for  the  complaint  that 
politics,  especially  in  our  large  cities,  has  reached  a 
low  ebb,  may  not  its  origin  be  traced  to  the  causes 
indicated  t  Is  it  of  rare  occurrence  that  those  who 
make  most  vehement  complaint  of  extravagance  and 
corruption  in  public  administration  —  especially  in 
municipal  government — are  those  who  pride  them- 
selves upon  the  fact  that  they  have  "  no  lot  or  part 
in  the  matter,"  and  whose  dignity  would  be  offended 
by  the  suggestion  that  they  attend  in  person  a  caucus 
or  a  convention?  As  between  such  —  be  they  ever 
so  well  equipped  for  the  discussion  of  public  ques- 
tions, or  the  administration  of  public  affairs  —  and 
the  practical  politician,  though  he  stand  upon  ever 
so  low  a  plane,  the  latter  will  always  control.  If  it 
be  true  that  politics  has  become  with  a  large  class  a 
mere  business,  has  not  the  time  come  when  men  of 

greater  opportunities  and  of  higher  aims  should, 
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even  at  the  sacrifice  of  personal  comfort  and  con- 
venience, exert  a  more  potent  influence  in  public 
affairs? 

Is  it  less  true  to-day  than  when  the  words  were 
uttered  by  the  great  Englishman:  "The  bar  is  in- 
separable from  our  national  life,  from  the  security 
of  our  national  institutions  —  the  calling  upon  which, 
in  no  small  degree,  depend  the  rights  and  liberties 
of  both  individuals  and  nations.  Is  it  not  itself 
high  privilege  and  duty  to  supply  the  just  weights 
and  balances  of  the  scale  of  justice,  and  stand  for- 
ward for  the  weak  and  helpless,  upon  great  occa- 
sions, when  public  liberties  are  in  question."  How 
suggestive  then,  these  words,  of  the  measureless 
responsibilities  resting  upon  the  American  lawyer. 
In  a  government  by  the  people,  it  is  his  to  formulate 
.  and  interpret  its  laws.  Of  necessity  he  sits  in  the 
high  place,  where  his  utterances  become  the  "  living 
voice  of  the  Constitution."  As  has  been  said  by  one 
of  the  greatest  of  living  lawyers,  "though  in  the 
couvention  or  at  the  polls  his  vote  counts  one,  yet 
—  owing  to  his  advantages,  his  opportunities  —  his 
influence  may  count  thousands."  How  timely  the 
suggestion  of  Mr.  Field,  "  we  must  disabuse  our 
minds  of  the  pernicious  belief  that  abuses  will  cure 
themselves,"  and  recognize  the  startling  fact  that 
as  the  necessary  consequence  of  corrupt  rule  in  large 
cities,  "municipal  taxation  may  become  practical 
confiscation." 

It  cannot  be  doubted  that  the  last  third  of  a  cen- 
tury has  measurably  lessened  the  influence  of  the 
lawyer  in  the  politics  of  the  State  and  of  the  nation 
This  may  be  accounted  for,  in  part,  by  the  marvellous 
growth  of  the  country  and  the  development  of  its 
resources  —  the  necessary  outgrowth  of  which  has 
been  the  creation  of  great  corporations.  Within 
the  period  mentioned,  much  of  the  talent  has  been 
diverted  from  general  practice  and  from  active  par- 
ticipation in  public  affairs,  to  the  less  laborious  and 
more  remunerative  service  of  legal  advisers  to  these 
great  industrial  enterprises. 

In  the  formative  stages  of  a  representative  gov- 
ernment the  services  of  the  lawyer  are  indispensable 
in  formulating  its  fundamental  law,  and  the  statutes 
under  it,  necessary  to  the  security  of  life,  property 
and  domestic  happiness.  The  training  and  work  of 
a  lawyer,  in  a  free  government,  lead  him  to  observe  all 
the  processes,  public  and  private,  by  which  the  citi- 
zen secures,  establishes  and  maintains  his  rights. 
The  hostility  to  the  profession  which  has  from  time 
to  time  manifested  itself,  in  many  localities  and 
amongs  tcertain  classes,  in  the  main  arises  in  times  of 
national  tranquillity,  when  the  work  of  the  lawyer 
has  been  done,  in  writing  the  laws  and  shaping  gov- 
ernmental polity.  It  must  not  be  forgotten  that  re- 
spect for  the  law  is  inseparable  from  respect  for  its 


ministers.  The  lawyer  who,  as  a  legislator,  at  the 
bar,  in  his  high  office  as  final  arbiter  —  while  with 
fidelity  guarding  every  right  of  property  —  is  the 
foe  of  whatever  tends  to  monopoly,  of  whatever 
would  give  to  the  few  privileges  denied  the  many 

—  magnifies  his  high  calling  and  strengthens  its 
hold  upon  the  people. 

We  take  pride,  and  justly,  in  the  matchless  growth 
of  our  country  during  the  last  half-century.  In 
marvellous  development,  increase  in  population  and 
material  wealth  it  knows  no  rival.  The  reality  far 
exceeds  all  that  was  hoped  for  or  predicted  by  the 
most  sanguine  enthusiast.  We  may  well  stand  ap- 
palled in  the  contemplation  of  its  wonderful  possi- 
bilities. 

What  of  the  future?  We  know  that  questions  of 
vast  moment  have  been  determined  —  grave  prob- 
lems have  been  solved  —  during  our  brief  life  as  a 
nation.  And  yet  who  can  doubt  that  along  our  fu- 
ture pathway  will  arise  conditions  equally  fraught 
with  peril  to  our  nutional  safety,  as  any  that  in  the 
past  have  tested  the  wisdom  and  the  patriotism  of 
our  fathers?  , 

The  future  danger  is  not  from  foreign  foe,  as  dur- 
ing the  first  two  decades,  nor  along  sectional  lines, 
as  at  a  later  period  of  our  history.  But  with  the 
multiplication  and  increase  of  individual  fortunes 

—  thus  emphasizing  the  distance  that  separates  their 
possessors  from  the  toiling  millions;  with  the  rap- 
idly augmenting  power  of  aggregated  wealth,  and 
the  murmurings  and  unrest  that  follow  "  as  the 
night  the  day ; "  with  the  influx  and  the  growth  of 
an  element  whose  principle  in  action  is  the  destruc- 
tion of  the  safeguards  of  law  and  Constitutions; 
with  the  rapid  increase  in  every  field  of  endeavor, 
of  appliances  which  mercilessly  dispense  with  the 
labor  of  human  hands,  and  with  population  press- 
ing upon  the  means  of  subsistence  —  who  can  doubt 
that  from  all  these  may  spring  dangers  to  society,  to 
the  State,  unknown  to  the  first  century  of  the  republic? 

The  all-important  inquiry,  then,  wherein  will  lie 
our  safety?  Who  can  doubt  but  that  history  will 
repeat  itself,  and  that  the  lawyer  will  be  found  in  the 
forefront  of  those  who  stand  as  the  bulwark  of  what 
it  has  cost  our  race  the  struggles  of  centuries  to 
achieve.  As  in  the  past,  the  lawyer  will  stand  for 
the  existing  order  of  things  —  for  liberty  regulated 
by  law ;  it  will  be  his  to  couserve,  to  strengthen, 
not  to  destroy,  the  foundations  of  our  social  fabric. 
In  a  degree  that  words  cannot  measure,  our  protec- 
tion will  be  in  our  courts  of  justice.  An  intelligent 
and  incorruptible  judiciary  will  prove  indeed  our 
city  of  refuge. 

It  needs  no  prophet  to  foretell  that  the  coming 
century  will  witness  a  general  diffusion  of  informa- 
tion among  all  classes  of  our  people,  and  an  advance- 
ment along  all  lines  of  useful   and   polite  learn- 
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ing  unknown  to  the  century  now  closing.  Along  the 
pathway  that  leads  into  new  fields  of  thought  and 
of  endeavor,  whether  in  the  sciences,  or  arts,  or  af- 
faire, the  lawyer  who  would  maintain  the  prestige  of 
his  profession,  must  tread. 

Recalling  the  words  of  Bastiat,  that  "the  ogre 
war  costs  as  much  for  his  digestion  as  for  his  meals," 
the  American  lawyer  will  be  no  mean  factor  in  the 
establishment  of  international  courts  by  which 
peaceable  arbitrament  will  be  substituted  for  arms,  in 
the  future  adjustment  of  the  controversies  of  nations. 

It  was  the  taunt  of  Lord  North,  at  the  beginning 
of  our  Revolution,  that  "the  leading  colonists  are 
lawyers,  each  one  thinking  himself  capable  to  hold 
a  brief  against  the  crown. "  The  charge  was  not  with- 
out foundation,  for  of  the  lawyers  who  excited  the 
sneer  of  the  British  minister,  twenty-six  were  signers 
of  the  Declaration  of  Independence;  and  of  the 
sub-committee  that  crystallized  its  deathless  princi- 
ples into  form,  all  were  lawyers,  with  the  exception 
of  Benjamin  Franklin.  The  impress  of  the  genius 
of  the  colonial  lawyers  is  indelibly  stamped  upon  our 
great  organic  law,  wherein  is  garnered  up  for  all 
the  ages  the  fruits  of  the  successful  struggle  for  in- 
dependence. Words  cannot  express  our  obligation 
to  the  lawyers  who,  in  the  convention  of  1787,  for- 
mulated and  bequeathed  as  an  enduring  legacy  to 
their  countrymen  the  great  compact  which  for  more 
than  a  century  has  held  people  and  States  in  one  in- 
dissoluble union.  Madison,  the  lawyer,  has  been 
called  "the  father  of  the  Constitution ; "  Hamilton, 
the  lawyer,  of  whom  it  has  been  said,  "  be  touched 
the  dead  corpse  of  the  public  credit,  and  it  sprang 
upon  its  feet;  "  Marshall,  the  "  second  maker  of  the 
Constitution;"  Jackson,  the  lawyer,  who  having 
achieved  victory  over  the  enemies  of  his  country, 
achieved  a  yet  greater  victory  over  himself  by  re- 
turning his  sword  to  its  scabbard  and  bowing  in 
submission  before  the  majesty  of  the  offended  law ; 
Webster,  whose  matchless  exposition  of  the  Consti- 
tution cast  a  weird  spell  over  his  countrymen,  and 
three  decades  later  nerved  the  heart  of  every  de- 
fender of  the  Federal  Union.  It  was  an  Illinois 
lawyer  who,  at  a  crucial  moment,  uttered  the  words 
that  will  live  while  we  have  a  country  or  a  lan- 
guage: "That  this  nation,  under  God,  shall  have  a 
new  birth  of  freedom,  and  that  government  of  the 
people,  by  the  people  and  for  the  people  shall  not 
perish  from  the  earth." 

May  we  not  abide  in  the  faith  that,  inspired  by  the 
words  and  the  deeds  of  the  men  of  this  noble  profes- 
sion, who  have  made  resplendent  every  page  of  the 
first  century  of  our  nation's  history,  their  successors, 
in  the  near  and  the  remote  future,  on  the  bench  and 
at  the  bar,  whatever  danger  may  menace,  will  faith- 
fully guard  and  transmit  to  coming  ages  the  precious 
legacy  of  free  government. 


ADDRESS  ON  "LAW  REFORM"  BEFORE 
THE  NEW  YORK  STATE  BAR  ASSOCIA- 
TION, BY  SENATOR  DOLPH.  OF  OREGON. 

Mr.  President,  Ladies  and  Gentlemen  :  What 
student  of  law  has  not  been  charmed  as  he  has 
read  in  the  opening  chapters  of  that  unequalled 
work,  which  every  beginner  is  required  to  master : 
Blackstone's  description  of  the  growth  of  human 
society,  from  the  family  to  the  patriarchal,  and, 
lastly,  to  the  national  government,  an  association 
induced  by  the  wants  and  fears  of  individuals,  and 
maintained  by  a  sense  of  the  weakness  and  imper- 
fections of  man.  Government  invested  with  power 
to  guard  the  rights  of  individuals,  and  to  command 
their  submission  and  obedience  to  the  laws  pre- 
scribed by  the  community  is  necessary  to  the  exist- 
ence of  human  society,  and  it  is  self-evident  that 
upon  the  character  of  the  government  depends  the 
happiness  of  the  people  who  live  under  and  who  are 
subject  to  its  laws.  In  fact,  the  association  of  men  in 
civil  society  is  government.  "Men  cannot  subsist 
without  society  and  mutual  aid ;  they  can  neither 
maintain  social  intercourse  nor  receive  aid  from  each 
other  without  the  protection  of  government;  and 
they  cannot  enjoy  that  protection  without  submit- 
ting to  the  restraints  which  a  just  government  im- 
poses. This  plain  argument  establishes  the  duty  of 
obedience  on  the  part  of  the  citizens,  and  the  duty  of 
protection  on  that  of  the  magistrates,  on  the  same 
foundation  with  that  of  every  moral  duty."  An 
ideal  government  would  be  one  formed  by  a  com- 
pact between  the  people  to  be  governed,  providing 
the  manner  of  choosing  their  rulers  and  defining  their 
powers,  and  regulating  the  rights  and  prescribing 
the  duties  of  every  member  of  society.  But  the 
student  of  history  learns  that  few  governments  have 
been  so  constituted.  Peoples  with  governments 
which  approximated  in  form  to  a  pure  democracy 
have  often,  on  account  of  threatened  foreign  inva- 
sion or  domestic  strife, voluntarily  surrendered  for  the 
time  being  their  rights,  and  clothed  some  leader, 
almost  invariably  a  military  chieftain,  with  extra- 
ordinary powers,  which  being  increased  by  usurpa- 
tion, have  in  the  end  crushed  out  popular  govern- 
ment; and,  on  the  other  hand,  monarchs,  on  ac- 
count of  the  abuse  of  their  privileges,  have  been  de- 
posed by  force  and  more  popular  forms  of  govern- 
ment established.  The  instances  are  few  in  which 
the  government  of  a  people  has  been  established  by 
direct  expression  of  the  popular  will.  The  Consti- 
tution of  France,  after  the  Revolution  of  1848,  was 
framed  by  deputies  elected  by  universal  suffrage; 
and  our  Constitution  was  submitted  to  the  people 
and  ratified  by  State  conventions,  the  members  of 
which  were  chosen  by  the  qualified  electors  of  the 
States.  Every  recent  improvement  of  organized  so- 
ciety has  been  in  the  direction  of  popular  govern- 
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ment,  imposing  new  limitations  upon  the  powers  of 
rulers  and  increasing  the  powers  of  the  people.  All 
governments,  except  absolute  monarchies,  are 
founded  upon  a  system  of  laws,  and  the  history  of 
law  would  be  a  history  of  governments  and  of  civ- 
ilization. Wendell  Pkillips  once  said:  "Govern- 
ment began  in  tyranny  and  force;  began  in  the  feu- 
dalism of  the  soldier  and  bigotry  of  the  priest;  and 
the  ideas  of  justice  and  humanity  have  been  fight- 
ing their  way,  like  a  thunder  storm,  against  the  or- 
ganized selfishness  of  human  nature."  With  a  judi- 
ciary fearless  and  incorruptible,  free  from  influences 
that  prevent  it  from  seeing  and  maintaining  the 
right;  influences  that  warp  the  judgment  and  turn 
the  scale  in  favor  of  error,  a  judiciary  spotless  and 
pure,  the  liberties  of  a  people  can  be  maintained 
and  their  happiness  secured,  even  though  legisla- 
tion may  be  unwise  and  rulers  be  despotic.  No 
people  can  be  enslaved  so  long  as  its  judiciary  is 
free  from  the  corrupting  influences  of  wealth,  and 
where  political  bias  or  ambition  is  not  permitted  to 
direct  and  control  its  counsels  and  dictate  its  decis- 
ions. Laws  defining  rights  and  prescribing  duties, 
and  tribunals  to  impartially  arbitrate  differences  be- 
tween the  citizen  and  the  government,  and  between 
man  and  man,  are  necessary  for  the  security  of 
personal  and  property  rights,  and  to  the  happiness 
of  a  people. 

Law  is  a  necessary  element  of  civilization ;  there 
can  be  no  civilization  without  law ;  law  is  the  hand- 
maid of  progress;  and  the  best  evidence  of  man's 
advancement  in  the  scale  of  intelligence  and  refine- 
ment is  to  be  found  in  the  body  of  laws  which  he 
has  enacted  as  a  rule  of  guidance  for  himself.  Law 
being  " the  mother  of  peace  and  joy,"  "the  very 
least  feeling  her  care,  and  the  greatest  not  exempt 
from  her  power,"  the  legal  profession  is,  from  the 
very  nature  of  its  duties,  an  important  factor  in  all 
civilized  governments;  and  this  has  always  been  so, 
and  will  continue  to  be  so  until  chaos  shall  come 
again.  The  lawyer  has  always  been  foremost  in 
every  struggle  for  religious  and  civil  liberty.  From 
the  time  when,  on  Runnymede,  a  tyrannical  king 
was  forced  to  affix  his  seal  to  Magna  Charta,  until 
the  days  preceding  our  Revolution,  when  the  law- 
yers taught  the  people  of  America  their  duty,  and 
having  shown  them  the  way  to  liberty,  led  them 
through  the  struggle  which  culminated  in  the  es- 
tablishment of  a  government,  the  corner-stone  of 
which  is  personal  and  religious  freedom ;  and  to  this 
day,  in  every  movement  for  the  improvement  of  the 
condition  of  man,  so  far  as  it  is  influenced  by  gov- 
ernments, the  lawyer  has  been  a  most  potential  fac- 
tor. The  learning  and  experience  of  lawyers  are 
necessary  to  the  framing  of  Constitutions,  and  in 
their  interpretations,  and  in  the  making  and  con- 
struction of  laws.     Laws  cannot  be  administered 


justly  except  by  those  who  have  been  qualified  for 
the  task  by  special  training,  discipline  and  expe- 
rience. The  true  lawyer  is  naturally  conservative. 
He  regards  the  system  of  jurisprudence  which  has 
come  down  to  us  from  past  generations  with  vene- 
ration. He  knows  that  it  is  the  product  of  the 
best  thought,  of  the  most  careful  and  patient  inves- 
tigation and  deliberation  of  past  ages,  and  approves 
of  proposed  changes  only  after  thorough  examina- 
tion and  consideration,  or  after  their  utility  has 
been  demonstrated.  It  is  the  duty  of  the  lawyer  to 
maintain  the  honor  of  the  profession,  to  protect  and 
defend  our  system  of  jurisprudence  from  injurious 
assaults  and  unwise  innovations,  to  maintain  consti- 
tutional liberty,  as  well  as  to  promote  those  reforms 
in  legislation  and  in  the  modes  of  the  administra- 
tion of  justice  which  arc  found  necessary  to  adapt 
the  laws  and  judicial  proceedings  to  the  reasonable 
requirements  of  the  new  and  changed  conditions  of 
society.  With  such  a  veneration  for  the  judicial 
system  as  will  prevent  its  impairment  by  the  assaults 
of  the  ignorant  and  vicious,  and  from  the  influence 
of  hasty  and  unstable  popular  opinion,  on  the  one 
hand,  and  such  wise  liberality  on  the  other,  as  will 
promote  its  desirable  growth  in  the  direction  of  jus- 
tice, there  is  ample  room  for  the  promotion  of  true 
reform.  The  jurisprudence  of  to-day  has  been  a 
plant  of  slow  growth,  requiring  ages  to  reach  its 
present  condition.  It  is  still  capable  of  being  im- 
proved by  time  and  experience.  New  conditions  in 
human  society  arc  constantly  arising,  requiring 
changes  in  the  machinery  for  the  administration 
of  justice  and  in  the  positive  rules  of  law.  As- 
pirations for  something  higher  and  better  than 
present  acquirements  have  been  wisely  given  to 
men  as  an  incentive  to  efforts  to  improve  their  con- 
dition; and  nowhere  has  the  spirit  of  improvement 
been  more  manifest  than  in  the  labors  of  the  great 
lawyers  and  jurists  of  the  past  in  seeking  to  elevate 
the  systems  of  jurisprudences. 

The  important  branch  of  jurisprudence  known  as 
admiralty  originated,  we  are  told,  by  the  creation 
by  the  enterprising  commercial  States  hording  on 
the  shores  of  the  Mediterranean  of  Consular  Courts, 
to  apply  the  principles  and  the  forms  and  modes  of 
procedure  of  the  civil  law  to  the  customs  and  usages 
of  the  sea.  The  creation  of  the  Maritime  Courts  of 
England,  and  of  the  other  powers  of  Europe,  speed- 
ily followed,  formed  upon  the  same  model.  In  the 
British  colonies  Vice  Courts  of  Admiralty  were 
established.  After  the  separation  of  the  colonies 
they  became  State  Courts  of  Admiralty,  and  upon 
the  adoption  of  the  Constitution  and  the  creation  of 
the  District  Courts  those  courts  were  invested  with 
Admiralty  jurisdiction.  By  the  decisions  of  our 
Federal  courts  and  the  decisions  of  Admiralty 
courts  of  other  countries  Admiralty  law  has  been 
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constantly  expanding  aud  adapting  itself  to  new 
conditions.  Among  the  most  notable  Admiralty 
decisions  of  the  Supreme  Court  of  the  United  States 
was  that  in  the  case  of  the  Qenesee  Chief,  by  which 
it  was  held  that  the  Admiralty  jurisdiction  of  the 
courts  extended  to  the  Great  Lakes  and  inland 
navigable  waters  of  the  United  States. 

It  would  be  interesting  to  trace  the  origin  and 
progress  of  criminal  law,  from  the  right  of  revenge, 
which  existed  when  private  justice  prevailed,  before 
the  establishment  of  social  justice — the  law  of  "  an 
eye  for  an  eye  and  a  tooth  for  a  tooth,"  followed  by 
the  custom  of  compounding  crimes  which  prevailed 
in  early  Hebrew,  Greek  and  Roman  laws,  to  the 
substitution  of  public  for  private  punishment,  and 
the  action  of  society  for  individual  retribution;  and 
to  discuss  the  abuses  of  the  power  and  duty  of  pun- 
ishment for  offenses  which  followed,  manifesting 
themselves  in  the  extravagant  nature  of  the  punish- 
ments, in  tortures  and  torments  which  outran  the 
Penal  Code,  in  penalties  as  limitless  as  human  re- 
venge— in  stonings,  crucifixions,  burnings  and  whip- 
pings, inflicted  under  Solon  for  theft,  proTanation 
of  the  mysteries  and  for  sacrilege ;  and,  at  Rome,  in 
the  condemned  being  thrown  from  the  Tarpeian 
Rock,  tied  up  in  a  bag  and  cast  into  the  sea,  buried 
alive,  hung  upon  a  cross  or  delivered  to  wild  beasts. 
In  the  Middle  Ages  new  and  atrocious  punishments 
were  invented ;  the  condemned  were  tortured,  their 
flesh  torn  from  them  with  hot  pincers,  they  were 
buried  alive,  cut  to  pieces,  tied  to  the  heels  of  un- 
tamed horses,  burned  alive,  plunged  into  boiling  oil, 
had  molten  lead  or  pitch  poured  over  them ;  and  all 
these  horrible  punishments  were  inflicted  for  public 
vengeance  or  the  purpose  of  intimidation.  Legisla- 
tion providing  for  them  "was  obstructed  by  no  re- 
straining obstacle,  and  their  infliction  was  modified 
by  no  remorse."  Although  there  were  not  wanting 
those  who  protested  against  the  harsh  and  cruel 
laws,  and  advocated  reform,  it  was  not  until  the 
nineteenth  century  that  the  idea  of  reform  of  the 
criminal  law  acquired  strength.  Down  to  the  time 
of  the  commonwealth  in  England  criminal  examina- 
tions were  taken  in  secret  in  all  State  trials,  and  al- 
leged confessions  were  often  forced  from  the  ac- 
cused by  torture.  Judges  held  their  positions  at  the 
pleasure  of  the  crown.  Juries  were  packed  by  the 
government,  and  gave  their  verdict  under  terror  of 
fine  and  imprisonment.  In  "Jardin's  Criminal 
Trials"  it  is  stated  that  "  in  the  case  of  Sir  Nicholas 
Throckmorton,  the  jury  having,  in  accordance  with 
the  evidence,  but  in  opposition  to  the  will  of  the 
court,  brought  in  a  verdict  of  not  guilty,  were  com- 
mitted to  prison.  *  *  *  Of  the  abject  condition 
of  the  people  at  that  time  in  England  the  words  of 
the  foreman  of  this  jury  present  a  striking  picture. 
Foreman:  '  I  pray  you,  my  Lords,  be  good  unto  us, 
and  let  us  not  be  molested  for  the  faithful  discharge 


of  our  consciences.  We  are  poor  merchantmen,  and 
have  a  great  charge  on  our  hands,  and  our  livelihood 
depends  on  our  travails.  We  beseech  the  court  to 
appoint  a  certain  day  for  our  appearance,  because 
perhaps  else  some  of  us  may  be  in  foreign  parts 
about  our  business.' " 

The  enlightened  systems  of  criminal  jurisprudence 
which  now  prevail  in  civilized  countries,  restricted 
by  constitutional  provisions  which  secure  to  the  ac- 
cused a  public  trial  by  an  impartial  jury,  and  the 
means  of  defense,  and  which,  in  a  measure  at  least, 
recognize  the  common  origin  of  moral  justice  and 
human  justice,  which  punish  an  act  because  the 
perpetrator  is  guilty  of  a  moral  wrong,  and  because 
chastisement  is  the  only  means  of  expiation,  and 
which,  by  the  penalties  inflicted,  aim  at  the  amend- 
ment of  the  offender,  as  well  as  the  prevention  of 
crime  and  the  preservation  of  social  order,  bear  lit- 
tle resemblance  to  the  systems  of  criminal  law  of 
former  ages. 

The  civil  law  was  a  growth  of  centuries.  No 
dnubt  many  of  the  principles  of  the  Roman  law 
were  the  product  of  the  wisdom  and  experience  of 
mankind  before  the  Roman  kingdom  was  founded, 
but  the  system  was  built  up  and  made  compact  and 
consistent  during  two  centuries  of  experience  by  a 
series  of  jurisconsults,  and  has  been  since«greatly 
improved  in  the  countries  of  Europe  unto  which  it 
was  introduced,  and  is  still  being  modified  to  keep 
pace  with  the  advance  of  civilization.  The  Code  of 
Justinian  was  but  a  digest  of  the  usages  and  legisla- 
tion of  many  countries  of  which  we  know  but  little, 
except  what  may  be  learned  from  that  work ;  and 
the  Civil  Code  of  France,  prepared  under  the  direc- 
tion of  Napoleon,  and  which  forms  the  fundamental 
law  of  the  State  of  Louisiana,  was  mainly  a  digest 
of  previously  existing  laws  arranged  by  a  commis- 
sion of  lawyers  and  civilians.  And  yet  of  this  Code 
Mr.  Story  uses  this  language:  "The  modern  Code 
of  France — embracing,  as  it  does,  the  entire  ele- 
ments of  her  jurisprudence  in  the  rights,  duties,  re- 
lations and  obligations  of  civil  life ;  the  exposition 
of  the  rules  of  contracts  of  every  sort,  including 
commercial  contracts;  the  descent,  distribution  and 
regulation  of  property;  the  definition  and  punish- 
ment of  crimes;  the  ordinary  and  extraordinary 
police  of  the  country ;  and  the  enumeration  of  the 
whole  detail  of  civil  and  criminal  practice  and 
process — is  perhaps  the  most  finished  and  methodi- 
cal treatise  of  law  that  the  world  ever  saw." 

The  common  law  from  crude  beginnings  among  a 
half-civilized  people  has  grown  with  civilization, 
keeping  pace  with  the  progress  of  society,  its  prin- 
ciples being  evolved  from  the  wants  and  necessities 
of  mankind,  and  applied  by  a  learned  judiciary  to 
human  transactions  until  it  has  become  a  vast  con- 
sistent system  in  the  countries  where  it  prevails,  en- 
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taring  into  the  very  structure  of  civil  government, 
forming  the  foundation  of  their  judicial  systems, 
and  regulating  the  relations  of  the  citizen  and  the 
subject  to  his  government  and  those  existing  be- 
judicial  department  of  the  government.  The  maxim 
tween  man  and  man.  Great  changes  have  taken  place 
in  comparatively  recent  times  in  the  judicial  establish- 
ments of  Great  Britain.  In  early  times  the  King  per- 
sonally administered  justice  in  his  own  hall;  but  the 
present  court  of  the  King's  Bench  bears  little  resem- 
blance to  the  tribunal  from  which  it  came.  While 
the  judges  of  England  are  still  appointed,  they  are 
no  longer  the  mere  creatures  of  the  crown,  holding 
their  offices  at  the  whim  and  caprice  of  the  sover- 
eign, as  was  the  case  up  to  the  revolution  of  1688 — a 
condition  that  was  productive  of  many  scandals  and 
brought  reproach  upon  the  judiciary;  while,  as  I 
say,  the  judges  are  still  appointed,  the  people  of 
Great  Britain  would  be  as  quick  to  resent  an  inva- 
sion of  their  rights  by  any  interference  on  the  part 
of  the  sovereign  with  the  duties  or  discretion  of  the 
judges,  as  the  people  of  the  United  States  would  be 
to  resent  an  encroachment  by  the  executive  upon  the 
judicial  department  of  the  government.  The  maxim 
that  "the  King  is  the  fountain  of  justice,"  is  to- 
day a  harmless  fiction. 

Equity,  the  origin  of  which,  as  a  distinctive  fea- 
ture of  judicial  polity,  is  involved  in  obscurity,  but 
which,  from  its  nature  and  office,  must  have  been 
coeval  with  the  beginnings  of  the  common  and  civil 
law,  has  expanded  into  a  magnificent  and  compre- 
hensive system,  supplying  defects  in,  and  modifying 
the  interpretation  of  written  codes,  reaching  all  the 
multiform  transactions  of  life,  enforcing  obligations, 
administering  trusts,  and,  through  the  means  of  its 
procedure  operating  upon  the  conscience,  discover- 
ing and  punishing  frauds.  It  was  the  offspring  of 
necessity  in  the  actual  administration  of  justice,  on 
account  of  deficiencies  in  the  lex  teripta,  and  the  in- 
adequacy of  the  remedies  provided  for  the  enforce- 
ment of  rights  and  the  redress  of  wrongs  in  general 
to  meet  the  exigencies  of  particular  cases.  It  arose 
not  from  a  usurpation  of  the  courts,  but  it  was  a 
beneficial  interposition  to  secure  justice  and  redress 
grievances  which  the  law,  by  reason  of  its  univer- 
sality, did  not  reach.  Although  equity  courts,  like 
the  courts  of  law,  are  governed  by  precedents, 
occasions  still  frequently  arise  for  applying  the 
principles  of  equity  to  new  questions.  Every  great 
chancellor  has  added  his  contribution  to  the  struc- 
ture, which  still  rises  toward  the  best  conceptions 
of  the  ideal,  toward  a  perfection  not  yet  attained, 
and  perhaps  unattainable,  when  equity  shall  be  ad- 
ministered according  to  the  laws  of  natural  justice. 

International  law  is  the  result  of  the  same  prin- 
ciple of  evolution,  and  has  reached  its  present  liberal 
and  enlightened  character  and  orderly  system 
through  gradual  stages  of  discussion  and  considera- 


tion, by  the  decisions  of  courts,  the  writings  of 
eminent  jurists,  treaties  and  arbitrations,  and  is  still 
being  advanced  by  the  same  agencies. 

Improvement  is  the  law  of  growth  of  every  de- 
partment of  jurisprudence.  Every  one  favors  re- 
form in  the  law.  The  difference  between  us  would, 
no  doubt,  be  as  to  what  proposed  changes  would  be 
improvements  in  the  judicial  system.  There  is 
much  senseless  criticism  of  courts  and  lawyers. 
There  have  always  been  and  always  will  be,  those 
who  assail  and  villify  the  legal  profession,  who 
criticise  and  complain  of  the  conduct  of  legal  affairs, 
and  who  do  not  hesitate  to  cast  unjust  aspersion 
upon  the  most  upright  and  learned  judges.  In  re- 
cent years,  this  disposition  appears  to  have  in- 
creased. There  is  a  widespread  discontent  with  the 
existing  order  of  things,  a  lack  of  reverence  for  law, 
and  of  respect  for  those  whose  duty  it  is  to  enforce 
it.  There  have  been  occasional  instances  where 
judges  have  been  found  to  lack  one  or  all  the  neces- 
sary qualifications  for  the  bench;  corrupt  judges 
who  have  perverted  justice;  judges  who  carried 
with  them  on  the  bench  their  personal  or  party  pre- 
judices, and  who  have  disgraced  the  judicial 
ermine.  But  these  have  been  exceptions,  and  my 
voice  is  raised  to-day  in  praise  of  the  great  body  of 
judges,  Federal  and  State,,  in  this  country.  No 
other  body  of  men  in  this,  or  any  other  country  are 
more  worthy  of  confidence,  or  deserving  of  greater 
praise.  The  Federal  courts  are  intrusted  with  the 
adjudication  of  questions  of  great  importance  and 
delicacy ;  questions  involving  the  division  of  powers 
between  the  three  great  departments  of  the  Federal 
government;  questions  between  States,  questions 
between  States  and  the  Federal  government,  ques- 
tions between  States  and  the  citizens  of  other  States, 
and  questions  between  citizens  of  different  States. 
The  Supreme  Court  is  charged  with  the  duty  of 
maintaining  its  own  jurisdiction  under  the  Con- 
stitution. It  is  the  tribunal  created  to  determine 
whether  the  laws  of  Congress  conform  to  the  funda- 
mental law  of  the  Union ;  whether  the  laws  of  the 
States  are  iu  conflict  with  the  Federal  Constitution ; 
and  to  review  the  decision  of  Federal  questions 
passed  upon  by  the  highest  court  in  a  State.  It  is 
the  balance  wheel  of  the  vast,  complicated,  delicate 
mechanism  of  our  dual  form  of  government.  There 
were  never  judicial  tribunals  in  any  country  intrusted 
with  the  decision  of  more  important,  more  intricate 
and  delicate  questions,  than  our  Federal  courts; 
and  no  tribunals  have  ever  received  or  maintained 
greater  respect  for  integrity,  capacity  and  learning, 
than  they. 

Nor  are  the  Federal  courts  exceptional  in  this 
regard.  The  State  courts  of  the  forty-four  mem- 
bers of  the  Federal  Union  are  intrusted  with  the 
decision  of  scarcely  less  important  questions,  and 
command,  at  home  and  abroad,  confidence  and  re- 
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spect.  They  arc,  as  a  rule,  composed  of  men  of  in- 
tegrity and  learning,  who  devote  themselves  with 
assiduity  and  faithfulness  to  the  consideration  and 
decision  of  causes  coming  before  them,  with  laud- 
able ambition  to  decide  according  to  law  and  jus- 
tice. While  the  discussion  of  needed  practical  re- 
forms is  valuable  and  proper,  I  have  no  patience 
with  much  of  the  indiscriminate  criticism  and  de- 
nunciation of  courts  and  judicial  proceedings. 

In  a  most  able  and  delightful  address  before  the 
American  Bar  Association,  in  1890,  the  great  lawyer, 
who  recently  before  the  Bering  Sea  Arbitration 
Tribunal  added  new  luster  to  his  already  great  fame 
aud  did  honor  to  the  American  bar  and  the  Ameri- 
can people,  discussing  "  The  Ideal  and  the  Actual 
in  Law,"  said:  "  But  we  do  know  that  all  reform 
and  progress  in  the  law  consists  in  lifting  up  the 
actual  system  which  we  administer  into  a  more  per- 
fect harmony  with  the  ideal  of  conception."  The 
perfect  ideal  would  be  a  system  of  jurisprudence 
which  secured  to  every  individual  justice,  of  which 
we  have  a  general  apprehension,  but  which  cannot 
be  defined.  A  system  toward  which  the  judges  of 
courts,  the  legal  profession  and  wise  legislators  have 
been  groping  for  hundreds  of  years,  but  which  will 
hardly  be  realized.  Indeed,  it  is  more  than  possible 
that  attempts  to  reach  the  ideal  may,  by  proving 
impracticable,  instead  of  promoting  the  cause  of 
justice,  fail  of  their  purpose,  when  applied  to  the 
practical  affairs  of  men.  Burke  once  said :  "  Re- 
fined policy  ever  has  been  the  parent  of  confusion, 
and  ever  will  be,  so  long  as  the  world  endures. 
Plain,  good  intention,  which  is  as  easily  discovered 
at  first  view  as  fraud  is  surely  detected  at  last,  is  no 
mean  force  in  the  government  of  mankind." 

Many  of  the  dreams  of  the  idealists  are  impracti- 
cable and  visionary.  International  arbitration  will 
never  wholly  supplant  the  arbitrament  of  the  sword. 
Exact,  speedy  justice  will  never  be  secured  under 
any  system  of  jurisprudence  that  can  be  devised 
which  must  be  administered  by  fallible  men  and 
applied  to  practical  affairs.  The  law  must  continue 
to  be  a  human  institution,  affected  by  all  the  imper- 
fections of  man.  Reform  must  be  hoped  for,  and 
secured  in  the  future,  if  at  all,  through  the  same 
agencies  and  in  the  same  directions  as  in  the  post. 
In  the  address  of  Mr.  Carter,  before  referred  to, 
these  agencies  were  felicitously  indicated  in  sub- 
stance as  follows: 

First.  The  customs  and  habits  of  society. 

Second.  Judicial  inquiries  and  decisions. 

Third.  Legislation. 

Reform  through  habits  and  customs  can  be  ad- 
vanced only  by  the  general  onward  movement  of 
society,  and  is  constantly  going  on  in  every  progres- 
sive community. 

Reform  through  judicial  inquiry  and  decision  is 
also  progressive.  The  lawyer  and  the  jurist,  in  ap- 
plying customs  to  human  transactions,   exercise  a 


choice  by  which  the  useful  and  just  are  encouraged, 
and  the  unjust  condemned,  acting  in  sympathy  with 
the  advance  of  society,  so  that  the  jurisprudence  of 
a  country,  by  a  gradual  and  almost  imperceptible 
progress,  keeps  pace  with  civilization. 

Legislation  is  the  principal  field  of  direct  and  vol- 
untary reform;  but  the  substance  of  good  laws 
must  already  have  existed  in  the  customs  of  the 
people,  and  "the  imperfection  of  the  instrumental- 
ity involves  the  greatest  liability  to' error." 

Many  of  the  matters  complained  of  in  the  pro- 
ceedings of  courts  of  justice  are  inevitable,  and  can 
never  be  entirely  prevented.  For  instance,  there 
will  always  be  delay  in  the  trial  of  causes.  All  the 
cases  cannot  be  disposed  of  at  once,  nor  can  the 
number  of  cases  to  be  brought  be  regulated  by  law. 
The  people  have  to  pay  for  the  maintenance  of  the 
courts,  and  the  conduct  of  judicial  proceedings, 
and  their  expense  must  necessarily  be  limited.  Nec- 
essary delays  in  the  hearing  of  causes  will  work  in- 
jury and  loss  to  litigants.  Through  delays  and  the 
so-called  technicalities  of  the  law  some  accused  per- 
sons will  escape  punishment;  but  a  haste  in  the  con- 
duct of  judicial  proceedings  which  would  force  the 
trial  of  causes  without  an  opportunity  for  prepara- 
tion would  be  far  more  reprehensible.  Most  of  the 
technicalities  of  the  law  which  are  complained  of  will 
be  found,  upon  examination,  to  have  been  adopted 
after  experience,  and  upon  due  consideration,  for 
the  purpose  of  promoting  justice;  and  in  most  cases 
the  abandonment  of  them  would  be  a  step  back- 
ward, and  would  result  in  injustice  and  wrong. 

Story  says  that,  "  Under  the  pressure  of  tempo- 
rary evils,  or  the  misguided  impulses  of  party,  or 
plausible  alarms  for  public  liberty,  it  is  not  difficult 
to  persuade  ourselves  that  what  is  established  is 
wrong;  that  what  bounds  the  popular  wishes  is  op- 
pressive, and  that  what  is  untried  will  give  perma- 
nent relief  and  safety.  Frame  constitutions  of  gov- 
ernment with  what  wisdom  and  foresight  we  may, 
they  must  be  imperfect,  and  leave  something  to  dis- 
cretion and  much  to  public  virtue.  It  is  in  vain 
that  we  insert  bills  of  rights  in  our  Constitutions  as 
checks  upon  legislative  power,  unless  there  be  firm- 
ness in  courts,  in  the  hour  of  trial,  to  resist  the  fash- 
ionable opinions  of  the  day.  The  judiciary  in  itself 
has  little  power,  except  that  of  protection  for  others. 
It  operates  mainly  by  an  appeal  to  the  understand- 
ing of  the  wise  and  good ;  and  its  chief  support  is 
the  integrity  and  independence  of  an  enlightened 
bar.  It  possesses  no  control  over  the  purse  or  arms 
of  the  government.  It  ean  neither  enact  laws  nor 
raise  armies  nor  levy  taxes.  It  stands  alone  in  its 
functions,  without  the  countenance  either  of  the 
executive  or  the  Legislature  to  cheer  or  support  it. 
Nay,  its  duty  sometimes  arrays  it  in  hostility  to  the 

acts  of  both." 
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The  legal  profession  should  exercise  a  powerful 
influence  in  promoting  the  general  reform  and  im- 
provement of  society,  in  elevating  the  moral,  intel- 
lectual and  physical  condition  of  the  race,  in  elimi- 
nating abuses,  in  creating  a  healthy  public  senti- 
ment, the  beneficial  influence  of  which  will  be  felt 
not  only  on  our  system  of  jurisprudence,  but  in 
every  department  of  government,  and  in  every  re- 
lation of  life.  By  study  and  training,  members  of 
the  legal  profession  are  especially  fitted  for  leaders 
of  society.  The  study  of  the  law  is  intimately  con- 
nected with  the  principles  and  forms  of  govern- 
ment. The  practice  of  the  profession  familiarizes 
the  lawyer  with  the  abuses  and  evils  to  be  remedied 
by  reforms  in  legislation  and  in  judicial  proceed- 
ings. Accustomed  to  logical  thinking  and  public 
speaking,  if  actuated  by  the  spirit  of  the  true  law- 
yer, every  member  of  the  profession  will  be  a  leader 
in  all  well-directed  efforts  of  the  community  in 
which  he  lives  to  promote  true  reform. 

A  judge  should  possess  integrity,  courage,  capac- 
ity, learning  and  experience,  and  I  would  class  the 
importance  of  these  qualifications  in  the  order 
named.  He  should  not  be  dependent  upon  the 
popular  will  for  continuance  in  office,  that  he  may 
not  be  unduly  influenced  by  public  opinion.  At  the 
same  time  judicial  proceedings  should  be  public, 
and  subject  to  criticism,  that  partiality  arising  from 
passion,  prejudice  or  bias  may  be  prevented  and 
corrected.  Hence  I  incline  to  the  method  for  clioos- 
iug  judges  provided  in  the  Federal  Constitution  for 
the  appointment  of  the  Federal  judiciary.  Federal 
judges,  holding  their  positions  for  life,  are  made 
sufficiently  independent  of  public  opinion  to  fear- 
lessly pursue  the  right;  while  the  provision  for 
their  impeachment  and  removal,  and  the  liability  of 
the  decisions  of  inferior  courts  to  be  reviewed  by 
superior  tribunals,  the  consideration  and  approval 
or  disapproval  of  their  decisions  by  the  numerous 
Federal  and  State  courts,  and  the  criticisms  of  their 
proceedings  by  the  press,  secure  due  consideration 
and  respect  for  a  wholesome  public  opinion.  A  law- 
yer who  aspires  to  the  bench  should  be  like  Ctesar's 
wife  —  above  suspicion  as  to  his  integrity.  He 
should  be  a  man  having  the  courage  of  his  convic- 
tions ;  whom  friendships,  party  affiliations  and  pub- 
lic clamor  would  be  alike  powerless  to  swerve  from 
the  path  of  duty.  He  should  possess  capacity  of 
the  highest  order,  equal  at  least  to  that  of  those 
who  will  advocate  causes  before  him.  To  secure 
such  capacity,  to  induce  the  ablest  lawyers  to  accept 
jndicial  positions,  adequate  compensation  should  be 
provided — a  compensation  which  will  secure  to  the 
judge  a  comfortable  living,  removing  the  necessity 
for  and  the  temptation  to  engage  in  other  business. 
Judges  accepting  an  appointment  for  life  should  also, 
in  my  judgment,  be  made  ineligible  for  other  politi- 
cal positions  so  long  as  they  remain  on  the  bench ; 


and  be  left  to  hope  for  promotion  only  to  higher 
judicial  positions,  thus  removing  from  the  ambi- 
tious the  temptation  to  actively  engage  in  the  po- 
litical struggles  of  the  country. 

The  power  of  the  courts,  by  judicial  decisions,  to 
promote  legal  reform  must  not  be  underrated.  Many 
of  the  causes  which  come  before  the  courts  for  de- 
termination do  not  come  within  the  precedents,  and 
in  all  doubtful  coses  it  is  the  province  of  the  judge 
to  apply  the  laws  and  customs  of  the  State  to  the 
facts  of  the  particular  case,  and  thus  to  exercise  a 
large  discretion  for  the  promotion  of  justice  by 
adopting  and  encouraging  that  which  is  useful  and 
just.  Among  jurists  there  is  a  generous  emulation 
in  the  exercise  of  judicial  discretion,  to  promote  jus- 
tice, to  eliminate  defects  and  correct  abuses  in  the 
judicial  system.  The  power  of  the  courts  to  give 
direction  and  vitality  to  legal  enactments  is  forcibly 
illustrated  by  the  judicial  history  of  the  United 
States.  The  Constitution  of  the  United  States  pro- 
vides, in  article  6,  that  the  Constitution  and  the 
laws  and  treaties  made  by  virtue  of  it,  shall  be  "the 
supreme  law  of  the  land,  and  the  judges  in  every 
State  shall  be  bound  thereby,  any  thing  in  the  Con- 
stitution and  laws  of  any  State  to  the  contrary  not- 
withstanding." This  clause  gives,  as  construed  by 
the  Federal  courts,  those  courts  jurisdiction  in  the 
first  instance,  and,  on  appeal,  of  every  cause  which 
involves  a  Federal  question.  It  invests  the  Federal 
judiciary  with  power  to  define  the  boundary  lines 
between  Federal  and  State  powers  —  to  determiue 
their  own  jurisdiction,  and  to  review  the  decision 
of  State  tribunals  in  determining  the  force  and  ef- 
fect of  Federal  decisions. 

It  is  well  known  that  the  power  claimed  by  the 
Federal  judiciary  to  determine  its  own  jurisdiction 
met  with  violent  opposition,  and  this  provision  of 
the  Constitution  became  for  a  time  practically  a 
dead  letter,  until  Chief  Justice  Marshall;  with  dis- 
tinguished ability  and  power,  asserted  and  main- 
tained the  jurisdiction  of  the  Federal  courts.  Many 
of  the  decisions  of  the  Supreme  Court,  construing 
the  Federal  Constitution,  have  met  with  strenuous 
opposition.  The  name  and  fame  of  Chief  Justice 
Marshall  is  intimately  and  forever  associated  with 
the  constitutional  history  of  the  United  States.  No 
other  man  in  this  country  ever  bad,  and  no  man  will 
hereafter  have,  such  an  opportunity  for  the  display 
of  ability  and  judicial  learning  as  he;  and  no  man 
ever  brought  to  the  discharge  of  a  great  and  diffi- 
cult task  greater  ability,  courage  and  patriotism. 
Entering  an  untried  field,  proceeding  without 
precedents,  construing  a  written  constitution  pro- 
viding the  machinery  of  a  complex  dual  govern- 
ment, the  subject  of  a  wide  difference  of  opinion 
amoug  wise  men,  as  Hamilton  "smote  the  rock  of 
the  national   resources,   and   abundant  streams  of 

revenue  gushed  forth,"  Marshall  breathed  on  the 
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dry  bones  of  the  Federal  Constitution  life  and  vigor, 
rescued  it  from  "innocuous  desuetude,"  made  it  a 
vital,  potent  instrument,  and  gave  the  scheme  of 
Federal  and  State  governments,  moving  harmoni- 
ously in  their  orbits,  under  the  fixed  law  of  the 
Constitution,  tangible  form.  He  enunciated  the 
principles  of  liberal  construction  of  the  Constitution 
which  have  been  followed  by  the  great  judges  who 
have  succeeded  him  on  the  supreme  bench,  and 
under  which  the  natiou  has  grown  to  its  present 
greatness  and  power,  the  continuance  of  our  repub- 
lican institutions  was  made  possible,  and  the  happi- 
ness of  a  great  people  secured.  Suppose  that  in- 
stead of  the  principles  of  construction  laid  down  by 
Chief  Justice  Marshall  the  opposite  construction 
of  the  Federal  Constitution,  then  contended  for, 
had  been  adopted;  that  the  power  to  determine 
its  own  jurisdiction  had  been  denied  to  the  Su- 
preme Court;  that  the  strict  construction  con- 
tended for  by  the  advocates  of  State  rights  had 
been  followed — what  would  have  been  the  conse- 
quences? The  Federal  government  might,  nay 
would,  have  long  since  been  numbered  among  the 
nations  that  have  arisen,  flourished  for  a  time  and 
passed  from  the  world's  history.  To  have  adopted 
the  construction  contended  for  by  those  who  held 
views  contrary  to  those  embodied  in  the  decisions 
of  Marshall  would  have  been  fatal  to  the  form  of 
government  that  the  framers  of  the  Constitution 
had  in  view,  and  which  by  that  instrument  they 
sought  to  establish ;  stripped  of  every  prerogative 
necessary  to  promote  and  continue  its  existence,  the 
government,  in  the  very  nature  and  order  of  events, 
must  have  perished;  its  continuance  would  have 
been  an  impossibility.  If  we  study  the  works  of  Mar- 
shall, and  of  the  learned  judges  who  have  followed 
his  decisions,  we  shall  find  that  to  the  judiciary,  as 
much  perhaps  as  to  any  other  source,  are  the  people 
of  the  United  States  indebted  for  their  present  form 
of  constitutional  government;  strong  enough  to  per- 
petuate its  own  existence,  and  powerful  enough  to 
protect  every  citizen  in  the  enjoyment  of  the  rights 
that  are  guaranteed  to  each  by  the  Constitution. 
Based  upon  the  principles  of  pure  logic,  Marshall's 
opinions  are  free  from  the  vice  so  conspicuous  in 
these  days  of  stuffing  decisions  with  a  multitude  of 
precedents,  so  that  the  substance  and  the  point  at 
issue  are  lost  sight  of  in  the  diffusive  mazes  of  illus- 
tration; where  clearness  of  expression  is  sacrificed 
to  ornamentation,  and  where  precision  of  statement 
and  perspicuity  are  elbowed  aside  by  prolixity ;  de- 
cisions "that  puzzle  by  explanation  and  darken  by 
elucidation."  In  a  recent  article  on  this  subject  a 
distinguished  lawyer  of  this  country  says  that  "it 
is  easy  to  find  single  opinions  in  which  more  au- 
thorities are  cited  than  were  mentioned  by  Marshall 
in  the  whole  thirty  years  of  his  unexampled  judicial 
life,  and  briefs;  that  contain  more  cases  than  Web- 


ster referred  to  in  all  the  arguments  he  ever  deliv- 
ered." 

Improvements  in  habits  and  customs,  and  by  ju- 
dicial decisions,  embodying  these  customs  in  the 
forms  of  law,  are  insufficient  to  secure  the  radical 
changes  in  the  laws  and  judicial  proceedings  de- 
manded from  time  to  time  by  the  progress  of  human 
society.  The  most  potent  direct  means  of  law  reform 
is  by  legislation ;  and  sudden  and  important  changes 
have  usually  been  made  by  a  statute.  Changes  liy  cus- 
toms and  by  decisions  must,  of  necessity,  be  grad- 
ual, the  result  of  the  progress  of  civilization,  im- 
parting to  the  judicial  system  the  spirit  of  reform. 
Changes  by  legislation  are  sudden  expressions  of  the 
popular  will.  In  every  good  government  provision 
is  made  for  the  regular  and  lawful  changes  of  its 
constitution  and  laws. 

The  Federal  Constitution  contains  a  provision  for 
its  amendment.  Fifteen  amendments  have  been 
adopted  since  it  was  framed,  and  many  more  could 
be  profitably  made,  and  no  doubt  will  be  made  as 
the  hostility  to  a  strong  central  government  disap- 
pears, and  experience  teaches  that  many  things  nec- 
essary to  the  protection  of  private  rights  and  the 
regulation  of  human  relations  can  be  better  done  by 
the  Federal  government  than  by  the  States. 

Congress  is,  from  year  to  year,  exercising  powers 
granted  to  the  general  government  by  the  Federal 
Constitution  which  have  lain  dormant,  and  thus 
adding  to  the  volume  of  litigation  in  the  Federal 
courts ;  and  the  Supreme  Court  is  constantly  apply- 
ing the  provisions  of  the  Constitution  to  new  condi- 
tions as  they  arise,  and  possibly  in  a  manner  not 
dreamed  of  by  its  framers.  The  Civil  Code  of  this 
State  of  1848,  by  which  the  antiquated  and  artificial 
system  of  common-law  pleading  was  swept  away,  was 
a  radical  change  which  has  revolutionized  the  system 
of  pleading  throughout  the  United  States.  Every  leg- 
islative assembly  is  fruitful  of  innovations  upon  the 
existing  systems,  some  of  them  beneficial,  and  many 
of  them  of  doubtful  utility,  and  others  positively  in- 
jurious. There  is  consolation  however  in  the  fact 
that  the  good  are  retained  and  approved  by  the 
courts,  the  doubtful  are  tested  and  the  bad  gener- 
ally condemned  by  the  popular  verdict  and  re- 
pealed, and,  while  in  force,  their  effects  minimized 
by  judicial  decisions. 

Considering  the  usual  character  of  legislative  as- 
semblies, and  the  large  demands  made  upon  them, 
it  is  a  wonder  there  is  not  less  beneficial  and  more 
pernicious  legislation  than  there  is.  Important 
general  and  sweeping  changes  in  the  laws  affecting 
legal  and  equitable  rights,  and  providing  for  the 
administration  of  justice,  are  not  usually  made  until 
they  have  received  consideration  by  some  commis- 
sion of  lawyers  or  judges,  and  have  been  sanctioned 
by  the  bench  and  the  bar.  That  there  are  serious 
difficulties  in  the  way  of  true  legal  reform  by  legis- 
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latioo  must  be  admitted,  but  they  are  frequently 
overestimated. 

Good  government  is  instituted  and  maintained 
for  the  benefit  of  the  ruled.  Under  a  republican 
government  the  source  of  all  power  is  the  people. 
As  personal  participation  of  all  the  people  in  the 
function  of  law-making  is  impracticable,  they  are 
represented  by  agents,  chosen  in  the  manner  pre- 
scribed by  law.  For  the  integrity  and  qualifications 
of  their  representatives  the  people  are  responsible. 
If  legislators  are  corrupt  it  is  because  there  is  an  in- 
excusable indifference  on  the  part  of  the  people  con- 
cerning their  duties  as  citizens,  or  a  low  state  of 
public  morals. 

All  reforms,  through  whatever  agencies  wrought, 
must  begin  with  and  be  inspired  by  the  people. 
The  fouutain  cannot  rise  higher  than  itb  source. 
The  jurisprudence  of  a  country  will  keep  pace  with 
the  general  progress  of  society,  and  largely  represent 
the  moral  and  intellectual  condition  of  the  com- 
munity. "Like  as  waters  do  take  tinctures  and 
tastes  from  the  soils  through  which  tbey  run,  so  do 
laws  vary  according  to  the  regions  and  governments 
where  they  are  planted."  So  said  the  philosophical 
Bacon.  Horace  Mann  once  said:  "Let  but  the 
public  mind  become  once  thoroughly  corrupt,  and 
all  attempts  to  secure  property,  liberty  or  life,  by 
mere  force  of  laws  written  on  parchment,  will  be  as 
vain  as  to  put  up  printed  notices  in  an  orchard  to 
keep  off  the  canker-worms." 

If  legislators  lack  the  necessary  qualifications  for 
their  positions,  the  people  who  elected  them  have 
no  cause  for  complaint.  If  it  be  desirable  that 
every  man  in  the  community  shall  be  entitled  to 
participate  in  the  political  privileges  enjoyed  by  his 
fellow  citizens,  which  is  the  case  under  our  political 
system,  if  the  people  will  not  give  the  necessary  at- 
tention to  political  affairs  to  secure  intelligent  and 
virtuous  representation  in  their  legislative  assem- 
blies, there  appears  to  be  no  remedy  for  the  evil. 
Some  have  proposed  restricted  suffrage  —  a  suf- 
frage based  upon  property  qualifications,  or  some 
similar  limitation  of  political  privileges;  but  the 
tendency  concerning  the  suffrage  is  to  extend  the 
privilege  and  not  to  restrict  it.  It  is  not  probable 
that  suffrage  in  this  country  will  be  greatly  re- 
stricted. Politics  cannot  be  safely  left  to  pro- 
fessional politicians  and  the  corrupt  and  purchasable 
elements  of  society.  Those  who  abstain  from  poli- 
tics upon  the  ground  that  under  a  system  of  gov- 
ernment which  makes  men  equal,  so  far  as  the  laws 
can  do  so,  and  place  the  learned  and  the  good  upon 
a  level  with  the  ignorant  and  vicious,  refinement 
and  learning  are  at  a  discount,  are  objecting  not  to 
our  system  only,  but  to  a  world-wide  tendency. 
The  tendency  is  toward  governments  by  the  people ; 
toward  universal  suffrage,  against  aristocracies  of 
wealth,  refinement  or  learniug.     The  destiny  of  this 


government  is  in  the  hands  of  the  masses.  Its 
future  will  be  what  they  make  it.  The  cultivated 
and  the  learned  should  not  stand  aloof  from  poli- 
tics, but  should  endeavor,  by  their  superior  wisdom 
and  influence,  to  give  direction  to  public  sentiment 
and  public  affairs. 

In  many  of  the  States  the  sessions  of  the  Legis- 
lature are  so  limited  by  law  that  hasty  legislation 
is  inevitable.  The  manner  of  choosing  members  of 
the  Legislature  is  more  calculated  to  secure  inex- 
perienced legislators  than  otherwise. 

Illustrating  the  crude  character  of  legislation,  I 
quote  the  following  from  a  note  in  "  Law  and 
Lawyers:" 

"  The  number  of  amending  acts  passed  in  every 
session  for  supplying  the  omissions  and  correcting 
the  mistakes  of  the  Legislatures  have  long  been  a 
subject  for  ridicule.  One  session  there  was  an  act 
passed  by  which  hackney  coachmen  were  subjected 
to  a  penalty  for  not  'having  a  check -string,  and 
afterwards  an  act  was  passed  by  which  he  was 
obliged  to  hold  the  check-string.  This  reminds 
us  of  the  old  story  of  Lord  Rochester's  evading  the 
intentions  of  the  Legislature  by  having,  according 
to  the  provisions  of  the  act,  a  lamp  over  his  door, 
but  not  having  it  lighted,  the  act  containing  no 
words  to  that  effect.  Sheridan  used  to  compare 
amending  bills  to  the  interesting  story  of  'the 
house  that  Jack  built.'  '  First  comes  a  bill  im- 
posing a  tax ;  then  a  bill  to  amend  that  bill  for  im- 
posing a  tax,  then  comes  a  bill  to  explain  the  bill 
for  amending  the  bill  imposing  the  tax;  which 
would  be  followed  by  a  bill  for  remedying  the  de- 
fects of  a  bill  to  explain  a  bill  passed  to  amend  a 
bill  for  imposing  a  tax,  and  so  on  ad  infinitum.'' " 

There  is  such  constant  likelihood  that  not 
only  crude,  but  ill-advised  and  even  vicious  legis- 
lation will  be  enacted  that  those  charged  with  the 
conduct  of  the  business  interests  of  the  country 
breathe  freer  when  the  Legislature  adjourns.  Bills 
are  often  prepared  for  members  and  introduced  by 
them  intended  solely  to  accomplish  private  ends, 
regardless  of  their  effects  upon  existing  laws  or 
rights.  Claims  against  the  government,  especially 
those  presented  to  Congress,  are  urged  by  paid 
agents  and  attorneys  who  supplement  their  efforts 
by  voluminous  ex  parte  statements  and  affidavits,  in 
many  cases  stronger  than  the  necessities  of  the  case 
demand  or  the  facts  warrant,  and  frequently  the 
less  meritorious  receive  the  greater  consideration. 
If  we  are  to  credit  rumor,  these  arc  not  the  worst 
evils  that  affect  legislation.  While  there  is  no 
doubt  that  charges  of  corruption  in  legislative 
bodies  are  greatly  exaggerated,  and  in  many  in- 
stances unfounded,  there  is  too  much  reason  to  fear 
that  there  are  cases  in  which  legislative  measures 
are  not  considered  upon  their  merits  alone,  but 
votes  are  secured  by  improper  means.  As  I  have 
intimated,  the  remedy  for  these  evils  largely  rests 
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-with  the  people  themselves.  Let  honest,  intelli- 
gent, experienced  legislators  be  chosen,  and  neces- 
sary reforms  will  follow.  An  officer  might  be  pro- 
vided whose  duty  it  should  be  to  examine  proposed 
legislative  measures,  and  see  that  they  are  in  legal 
phraseology  and  in  a  form  to  accomplish  the  pur- 
poses intended.  Tribunals  should  be  provided  for 
the  hearing  and  adjudicatio'n  of  private  claims,  and 
the  liability  of  the  government  for  the  acts  and 
omissions  of  its  agents  defined,  as  far  as  practi- 
cable, by  law.  Laws  might  be  enacted  or  rules 
provided  to  prevent  hasty  legislation.  In  the  ab- 
sence of  these  safeguards,  the  lawyers  in  every 
legislative  body  have  a  special  duty  to  perform. 
It  devolves  upon  them  to  see,  so  far  as  there  is  op- 
portunity, that  bills,  before  they  are  passed,  are 
properly  drawn;  that  no  hasty  or  ill-considered 
legislation,  changing  the  laws  governing  property 
or  personal  rights  or  the  administration  of  justice, 
is  permitted.  From  a  considerable  experience  in 
legislative  bodies,  I  am  convinced  that  a  very  large 
portion  of  the  labor  of  legislative  assemblies  falls 
upon  the  lawyers  of  the  body;  and  to  them,  in  a 
large  measure,  is  due  the  credit  that  more  crude 
and  impracticable  legislation  is  not  passed.  On 
account  of  their  peculiar  fitness  for  legislation,  it  is 
wise  that  so  large  a  proportion  of  every  legislative 
body  is  composed  of  lawyers. 

I  am  indebted  to  Senator  W.  E.  Chandler,  of  New 
Hampshire,  who,  in  an  address  made  before  the 
Grafton  and  Cods  Bar  Association,  January  6, 
1888,  presented  a  table  showing  the  occupations  of 
the  presidents  and  vice-presidents  and  members 
of  the  cabinet,  from  the  foundation  of  the  govern- 
ment to  that  time,  for  the  information  from  which 
I  have  compiled  the  following  statement:  Of 
twenty-three  presidents,  seventeen  have  been  law- 
yers ;  three  were  taken  from  the  army ;  one  was  a 
surveyor;  one  a  tailor,  and  one  had  no  profession. 
Of  sixteen  vice-presidents,  twelve  were  lawyers; 
one  a  merchant;  one  a  printer,  and  one  a  banker. 
Of  thirty-three  secretaries  of  State,  twenty-nine 
have  been  lawyers;  two  editors,  and  two  had  no 
profession.  Of  forty-one  secretaries  of  the  treasury, 
thirty-six  have  been  lawyers ;  one  belonged  to  the 
military  profession ;  one  was  an  editor,  one  a  manu- 
facturer, and  one  had  no  profession.  Of  forty-four 
secretaries  of  war,  twenty-seven  were  lawyers; 
three  physicians;  seven  were  of  the  military  pro- 
fession ;  one  an  editor,  and  two  were  authors.  Of 
thirty-four  secretaries  of  the  navy,  twenty-three 
were  lawyers;  two,  merchants;  two,  authors;  one, 
druggist;  one  was  from  the  navy,  and  five  had  no 
profession.  Of  seventeen  secretaries  of  the  interior, 
fifteen  were  lawyers ;  one  was  a  merchant;  one,  an 
editor.  Of  thirty-five  postmasters- general,  twenty- 
four  were  lawyers;  one,  a  physician;  one  was 
from  the  military  profession ;  one  a  tanner ;  one  an 
editor;  one  a  manufacturer;  two   were   printers; 


one  was  a  professor,  and  two  had  no  profession. 
The  forty-three  attorney-generals  have  all  been  law- 
yers. The  proportion  of  lawyers  in  legislative 
bodies  is  scarcely  less  significant.  A  statement  con- 
cerning the  present  Congress  will  indicate  the 
usual  preponderance  of  the  legal  profession.  In  the 
United  States  Senate,  of  the  eighty-five  senators  of 
which  that  body  is  now  composed,  sixty-five  are 
lawyers.  In  the  House  of  Representatives  there  are 
two  hundred  and  forty  lawyers. 

Sir  William  Jones  observes  that  the  only  road  to 
the  highest  stations  in  England  is  that  of  the  law. 
Lord  Coke  gives  us  a  list  of  "  near  two  hundred 
great  and  noble  families  which  bad  even  in  his  time 
risen  by  the  law."  And  this  success,  this  virtual 
monopoly  of  the  honored  places  at  the  council 
board,  is  not  to  be  wondered  at  when  we  contem- 
plate with  Richard  Baxter,  "  that  the  improvement 
of  reason ;  the  diverting  men  from  sensuality  aud 
idleness;  the  maintaining  of  propriety  and  justice, 
and  consequently  the  peace  and  welfare  of  the  king- 
dom is  very  much  to  be  ascribed  to  the  judges  and 
lawyers."  And  if  this  be  not  considered  sufficient 
reason  why  the  profession  should  be  thus  honored, 
I  point  to  the  words  of  a  distinguished  churchman, 
who,  also,  speaking  of  lawyers,  said  that  "their 
manners  have  in  every  age  been  such  as  were  the 
first  improved  and  the  last  corrupted."  Adopting 
the  language  of  another,  let  me  say  that,  "taken  as 
a  whole,  there  is  no  body  of  men  in  the  United 
States — perhaps,  it  may  be  said,  in  the  world  — 
who  have  exhibited  more  moral  grandeur  and  un- 
swerving integrity  than  the  members  of  the  bar. 
Certainly  none  have  displayed  more  patriotism,  pub- 
lic spirit,  intelligence  and  controlling  influence  in 
the  creation,  administration  and  preservation  of  the 
admirable  system  of  government  in  which  they  have 
the  happiness  to  live.  And  when  it  is  remembered 
that  they  have  more  power ;  that  they  have  perhaps 
fewer  restraints ;  that  they  embrace  a  much  wider 
and  more  important  sphere  of  action  —  that  to  them 
is  often  confided  the  property,  the  lives,  the  liberty, 
the  character  and  hopes  of  thousands;  when  in 
short  they  stand  as  shining  and  peculiar  lights  in 
every  community,  it  is  certainly  wonderful  that  so 
few  spots  should  be  detected  upon  the  disk  of  their 
fair  fame." 

Time  will  not  permit  me  to  discuss  in  detail  the 
various  proposed  law  reforms.  If  I  were  to  under- 
take it,  there  would  probably  be  a  wide  difference 
of  opinion  among  us  as  to  what  proposed  measures 
would  promote  true  reform  and  what  would  be  dan- 
gerous innovations.  I  have  indicated  the  general 
character  of  improvements  in  our  judicial  system, 
and  warned  against  radical  changes,  substituting 
the  popular  will  of  the  hour  for  provisions  which 
have  received  the  sanction  of  learned  jurists  for 
ages;    and   with   these  hasty  suggestions,  I  must 


leave  the  subject  for  your  consideration. 
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trill  come.  Innovations  will  be  made.  But  in  the 
future,  as  in  the  past,  they  will  become  permanently 
a  part  of  our  judicial  system  only  after  due  consid- 
eration and  trial,  and  their  approval  l>y  the  bench 
and  the  bar.  The  judiciary  and  the  legal  profession 
have  always,  in  recent  times,  in  civilized  countries, 
promoted  and  given  direction  to  law  reforms;  and, 
from  the  nature  of  the  case,  will  continue  to 
do  so. 

Reform  may  be  promoted  by  elevating  the  intel- 
lectual and  moral  standard  of  the  profession.  The 
qualifications  for  admission  to  the  bar  iu  this  coun- 
try have  been  greatly  increased  in  recent  years,  and 
the  standard  of  attainments  should  be  further  in- 
creased, and  examinations  so  conducted  that  only 
the  thorough  and  conscientious  student,  and  those 
giving  some  evidence  of  an  aptitude  for  the  profes- 
sion, should  be  able  or  permitted  to  pass  the  ordeal 
of  examination.  The  inquiry  of  the  court  into  the 
moral  qualifications  of  a  candidate  for  admission 
should  not  be  perfunctory  only,  but  should  be  so  thor- 
ough as  to  prevent  the  honorable  distinction  of  at- 
torney at  law  from  being  conferred  upon  the  un- 
worthy. And  when  a  member  of  the  profession  so 
far  forgets  his  duties  as  a  lawyer  as  to  bring  dishonor 
upon  the  profession  by  unprofessional  conduct  he 
should  be  promptly  disbarred.  Every  member  of  the 
profession  should  be  zealous  for  its  good  name,  and, 
emulating  the  noble  examples  of  the  great  lawyers  of 
the  present  and  the  past,  seek  to  bring  the  profes- 
sion up  to  his  perfect  ideal.  An  eminent  judge, 
when  asked  to  explain  the  secret  of  success  in  the 
legal  profession,  replied:  "Some  succeed  by  great 
talent,  some  by  high  connections,  some  by  miracles, 
but  the  majority  by  beginning  without  a  shilling." 
And  let  me  here  whisper  a  word  in  the  ear  of  the 
young  man  who  has  just  entered  the  profession  —  let 
me  counsel  him  in  the  words  of  a  very  eminent  man, 
who  had  a  thorough  knowledge  of  the  affairs  of  the 
world  and  of  men:  "The  longer  I  live,  the  more  I 
am  certain  that  the  great  difference  between  men, 
between  the  feeble  and  the  powerful,  the  great  and 
the  insignificant,  is  energy,  invincible  determina- 
tion, and  a  purpose  well  fixed,  and  then  death  or 
victory.  That  quality  will  do  any  thing  that  can  be 
done  in  this  world,  and  no  talents,  no  circumstances, 
no  opportunities,  will  make  a  two-legged  creature  a 
man  without  it." 

While  the  legal  profession,  if  it  does  not  lead  in 
every  reform  of  the  law,  or  in  the  methods  of  judi- 
cial procedure,  should  at  least  direct  and  give  them 
shape,  in  my  judgment  there  is  quite  as  important 
a  duty,  already  hinted  at,  which  our  profession  is 
rightfully  looked  to  to  perform,  under  the  condi- 
tions and  tendencies  of  the  age.  Conservatism  is 
one  of  the  important  duties  of  patriotism.  The  legal 
structure  which  has  been  built  up  with  so  much  la- 
bor, so  much  patient  and  painstaking  inquiry.'our 


republican  form  of  government,  the  system  of  laws 
defining  the  powers  and  duties  of  the  Federal  gov- 
ernment and  the  States,  and  which  define  and  pro- 
tect the  rights  of  citizens,  have  cost  too  much  to 
be  lightly  changed ;  and  it  is  fortunate  for  the  conn- 
try  that  the  legal  profession  and  the  courts,  as  a 
rule,  regard  violent  and  sudden  changes  with  dis- 
trust. Rufus  Choate,  in  an  address  on  "The  Posi- 
tions and  Functions  of  the  American  Bar,  as  an 
Element  of  Conservatism  in  the  8tate,"  delivered  be- 
fore the  Law  School  at  Cambridge,  July  8,  1845, 
said: 

In  the  next  place,  It  has  been  thought  that  there  was  devel- 
oping Itself  In  the  general  sentiment,  and  In  the  practical  poli- 
tics of  the  time,  a  tendency  toward  one  of  those  great  changes 
by  which  free  States  have  oftenest  perished  —  a  tendency  to 
push  to  excess  the  distinctive  and  characteristic  principles  of 
our  system,  whereby,  as  Aristotle  has  said,  governments  usually 
perish  —  a  tendency  toward  transition  from  the  republican  to 
the  democratic  era,  of  the  history  and  epochs  of  liberty. 

Essentially  and  generally,  it  would  be  pronounced  by  those 
who  discern  it,  a  tendency  to  erect  the  actual  majority  of  the 
day  into  the  de jure  aud  actual  government  of  the  day.  It  is 
a  tendency  to  regard  the  actual  will  of  that  majority  as  the 
law  of  the  State.  It  is  a  tendency  to  regard  the  shortest  and 
simplest  way  of  collecting  that  will,  and  the  promptest  and 
most  irresistible  execution  of  it,  as  the  true  policy  of  liberty. 
It  is  a  tendency  which,  pressed  to  its  last  development,  would. 
If  considerations  of  mere  convenience  or  inconvenience  did  not 
hinder,  do  exactly  this:  It  would  assemble  the  whole  people  In 
a  vast  mass,  as  once  they  used  to  assemble  beneath  the  sun  of 
Athens;  and  there,  when  the  eloquent  had  spoken,  and  the 
wise  and  the  foolish  had  counselled,  would  commit  the  tran- 
scendent questions  of  war,  peace,  taxation  and  treaties;  the 
disposition  of  the  fortunes  and  honor  of  the  citizen  and  states- 
man; death,  banishment,  or  the  crown  of  gold;  the  making, 
interpreting  and  administration  of  the  law;  and  all  the  warm, 
precious  and  multifarious  Interests  of  the  social  life,  to  the 
madness  or  the  jest  of  the  hour. 

If  at  that  early  day  such  a  warning,  from  so 
learned  and  thoughtful  a  statesman,  was  justified  by 
existing  conditions,  how  much  stronger  reason  why 
to-day  there  should  be  found  in  the  State  a  conserv- 
ative, preservative,  element ;  an  element  which  at 
the  polls,  on  the  bench  and  in  legislative  halls, 
stands  for  the  preservation  of  that  which  has  been 
tried  and  found  good,  and  against  innovations 
which  may  be  proposed  under  the  influence  of  pas- 
sion and  popular  excitement,  and  by  political  dema- 
gogues. There  is  a  world-wide  spirit  of  unrest  and 
discontent.  Dissatisfaction  with  existing  condi- 
tions revolt  against  the  laws  of  society,  hostility  be- 
tween labor  and  capital,  the  poor  arrayed  against 
the  rich,  the  employed  suspicious  and  intolerant  of 
the  employer ;  while  the  divisions  of  labor  and  the 
growth  of  the  great  industries  of  the  country  tend 
to  widen  the  breach  between  the  different  classes  of 
society,  and  add  to  the  general  discontent,  until  the 
very  foundations  of  society  are  shaken.  Amidst  all 
the  contentions,  the  clashing  of  interests,  the  schemes 
for  regulating  rights  and  reforming  existing  condi- 
tions, the  legal  profession  stands,  and  should  con- 
tinue to  stand,  as  a  shield  and  defense  against  harm- 
ful innovations. 
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NEW  YORK  STATE  BAR-A  SKETCH  OF 
THE  ASSOCIATION  FROM  ITS  ORGANIZA- 
TION. 

ON  the  northern  corridor  of  the  first  floor  of  the 
State  Capitol  in  Albany  are  the  rooms  of  the 
State  Bur  Association,  a  most  attractive  corner  of 
the  great  building.  Once  within  them  the  visitor 
breathes  the  air  of  legal  lore  and  historical  juris- 
prudence for  which  the  State  has  always  been 
famed.  On  the  walls  are  hung  portraits  of  the 
eminent  lawyers  and  jurists  of  the  past.  Mr.  L.  B. 
Proctor,  the  secretary  of  the  association,  gives  a 
cordial  welcome  to  every  visitor.  Here  the  law- 
yer may  call  for  and  consult  books  from  the  State 
library  on  the  third  floor.  The  curiously-inclined 
visitor  may  examine  the  executive  desk  that  came 
into  being  with  the  old  Capitol  in  1808,  and  at 
which  sat  Governors  Tompkins,  Clinton,  Van  Buren, 
Marcy,  Seward  and  Seymour.  The  desk  was  given 
to  Mr.  Proctor  for  his  historical  researches,  and 
by  him  to  the  association.  Among  the  other 
relics  are:  The  roll  of  the  old  Court  of  Chan- 
cery; the  roll  of  the  old  Supreme  Court;  bills  and 
answers  in  chancery;  declarations  and  pleas  in  the 
old  Supreme  Court ;  and  records  of  the  old  colonial 
courts.  These  documents  bear  the  signatures  of 
Hamilton,  Burr,  Kent,  Marcy,  Van  Vechten,  Van 
Buren,  Nicholas  Hill  and  many  other  distinguished 
men. 

A  convention  of  the  lending  lawyers  of  the  State 
met  in  the  Assembly  chamber,  in  Albany,  Novem- 
ber 21,  1876,  to  form  a  State  Bar  association.  The 
late  Chief  Justice  William  C.  Ruger  was  elected 
president.  After  the  appointment  of  two  secretaries 
and  a  vice-president  from  each  of  the  eight  judicial 
districts,  a  constitution  was  adopted,  section  3  of 
which  declares  that  the  association  "is  formed  to 
cultivate  the  science  of  jurisprudence,  to  promote 
reform  in  the  law,  to  facilitate  the  administration  of 
justice,  to  elevate  the  standard  of  integrity,  honor 
and  courtesy  in  the  legal  profession  and  to  cherish  a 
spirit  of  brotherhood  in  the  members  thereof." 

The  Hon.  Jolm  K.  Porter,  formerly  of  the  Court 
of  Appeals,  was  elected  president.  Judge  Porter, 
lately  deceased,  was  widely  known  as  counsel  for 
the  prosecution  in  the  Guiteau  case,  and  for  the 
defense  in  the  Beecher  case.  The  election  of  such  a 
distinguished  jurist  placed  the  Bar  Association  on  a 
firm  basis. 

Among  those  present  at  the  second  meeting,  in 
November,  1877,  were  Elbridge  T.  Gerry,  Albert 
Mathews  and  Elliott  F.  Shepard  of  New  York, 
William  Rumsey  of  Bath,  Sherman  S.  Rogers  and  E. 
Carleton  Sprague  of  Buffalo,  James  L.  Angle  of 
Rochester,  and  Matthew  Hale,  Marcus  T.  Hun  and 
Nathaniel  C.  Moak  of  Albany.  President  Porter 
was  re-elected.  The  following  were  made  vice- 
presidents    from    the    judicial    districts:     Charles 


O'Conor.  John  M.  Mason,  Samuel  Hand,  Piatt  Pot- 
ter, William  C.  Ruger,  Horatio  Ballard,  James  L. 
Angle  and  Myron  H.  Peck,  then  of  Batavia,  but 
afterward  of  Buffalo.  The  successful  contestant  for 
the  post-graduate  prize  of  $350  was  Mr.  Walter 
Howe  of  New  York,  afterward  a  most  valuable 
member  of  Assembly  from  that  city.  His  subject 
was  "The  Relations  of  Master  and  Servant  at  Com- 
mon Law  as  Affected  by  Legislation  in  England 
Prior  to  the  Labor  Inquiry  Commission  of  1867." 
The  presentation  speech  by  Hon.  Sanford  E. 
Church,  Chief  Judge  of  the  Court  of  Appeals,  is  re- 
membered as  among  the  ablest  productions  of  that 
illustrious  jurist.  There  was  read  a  very  able  bio- 
graphical sketch  of  Hon.  Harvey  Humphrey,  an 
eminent  scholar  of  the  Rochester  bar.  All  the  pro- 
ceedings were  of  great  interest  to  the  profession, 
and  of  profit  to  the  people  of  the  State.  The  latter 
point  was  emphasized  in  the  admirable  address  of 
President  Porter:  "The  influence  of  the  profession 
on  the  next  generation  depends,  in  a  large  degree, 
on  the  manner  in  which  this  association  fulfils  its 
duty.  We  deal  not  only  with  the  questions  of  the 
hour,  but  with  those  that  reach  into  after  times, 
while  our  interests  are  interlaced  with  those  of  the 
whole  community." 

The  third  meeting  was  held  in  Albany,  where  all 
the  meetings  of  the  association  have  been  held. 
This  meeting  was  memorable  for  the  presence  of 
every  one  of  the  judges  of  the  Court  of  Appeals.  It 
was  also  memorable  because  the  address  of  the  Hon. 
Samuel  F.  Miller,  of  the  United  States  Supreme 
Court,  was  the  first  of  a  series  of  annual  addresses 
that  have  added  greatly  to  the  usefulness  of  the  as- 
sociation. The  Hon.  Horatio  Ballard  presided  in 
the  absence  of  President  Porter. 

The  presidents  of  the  New  York  State  Bar  Asso- 
ciation, together  with  their  terms  of  office,  have 
been  as  follows:  John  K.  Porter,  1876  and  1877; 
Samuel  Hand,  1878  and  1870;  Sherman  S.  Rogers, 
1880  and  1881;  William  C.  Ruger,  1882  and  1883; 
Elliott  F.  Shepard,  1884;  David  B.  Hill,  1885  and 
1886;  Martin  W.  Cooke,  1887  and  1888;  William 
H.  Arnoux,  1889;  Matthew  Hale,  1890;  George  M. 
Diven,  1891;  J.  Newton  Fiero,  1892  and  1898. 

The  corresponding  secretaries  of  the  association 
have  been  Edward  Mitchell,  Julien  T.  Davies,  Wil- 
liam P.  Dickson,  Sheldon  T.  Viele,  of  Buffalo,  Pey- 
ton F.  Miller,  Arthur  L.  Andrews  and  Justin  Kel- 
logg, the  present  incumbent.  The  recording  secre- 
taries were  Abraham  V.  De  Witt  and  Peyton  F. 
Miller  down  to  1887,  when  the  office  was  abolished. 
By  a  resolution  of  the  executive  committee  in  June, 
1886,  L.  B.  Proctor  was  made  managing  clerk  of 
the  association.  Mr.  Proctor  entered  upon  the  work 
with  great  energy.  The  affairs  of  the  association 
were,  at  that  time,  in  a  very  bad  condition,  and  sev- 
eral of  its  prominent-members  consulted  with  Presl- 
ey 
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dent  Hill,  who  was  then  Governor.  Mr.  Hill  said 
that  the  one  man  in  the  State  who  could  make  a 
success  of  the  secretaryship  and  the  association  was 
L.  B.  Proctor,  if  he  would  take  tho  office.  Mr. 
Proctor  hesitated  because  he  had  important  engage- 
ments outside,  but  finally  he  accepted.  In  January, 
1887,  the  offices  of  recording  secretary  and  manag 
ing  clerk  were  merged  in  the  office  of  secretary, 
with  Mr.  Proctor  in  charge.  It  was  a  happy  choice, 
because  Mr.  Proctor  has  a  very  wide  acquaintance 
among  the  members  of  the  bar  and  much  of  the  re- 
sponsibility rests  upon  him.  In  spite  of  the  labori- 
ous duties  of  the  office,  Mr.  Proctor  finds  time  for 
his  historical  researches  and  his  political  history  of 
the  State.  The  joint  efforts  of  President  Fiero  and 
Secretary  Proctor  have  lately  run  the  membership  of 
the  association  up  to  nearly  one  thousand,  and  have 
given  it  a  year  of  unexampled  prosperity. 

Since  the  time  of  President  Porter  the  most  nota- 
ble addresses  by  the  presidents  of  the  association 
have  been  these :  1881,  the  Hon.  Sherman  8.  Rogers, 
on  "  The  Duties,  Responsibilities  and  Objects  of  the 
Association;"  1886  and  1887,  David  B.  Hill,  1890, 
William  H.  Arnoux,  on  "The  Centennial  of  the  Su- 
preme Court;"  1891,  the  Hon.  Matthew  Hale;  1898, 
J.  Newton  Fiero,  on  "Reforms  in  Legislation." 
Since  the  initial  annual  address  of  Judge  Miller  the 
following  annual  addresses  have  been  delivered: 
1879,  the  Hon.  Samuel  Hand,  on  "The  Use  of  the 
Association  as  a  Means  of  Correcting  Evils  in  the 
Profession;"  1880,  the  Hon.  George W.  Biddle  of 
Philadelphia,  on  ' '  Retrospective  Legislation ; "  1881, 
the  Hon.  Stanley  Matthews  of  the  Supreme  Court 
of  the  United  States,  on  "The  Function  of  the 
Legal  Profession  in  the  Progress  of  Civilization;" 
1882,  the  Hon.  Benjamin  H.  Brewster,  attorney- 
general  of  the  United  8tates,  on  "Sir  Edward 
Coke,  the  Monarch  of  the  Law;"  1884,  John  G. 
Milburn  of  Buffalo;  1885,  Elliott  F.  Shepard  of 
New  York;  1887,  Henry  Hitchcock  of  St.  Louis,  on 
"  Recent  Changes  in  American  State  Constitutions ; " 

1888,  the  Hon.  Daniel  Dougherty  of  Philadelphia, 
on  "The  Integrity  and  Independence  of  the  Bar;  " 

1889,  the  Hon.  Thomas  M.  Cooley  of  Michigan,  on 
'•  The  Comparative  Merits  of  Written  and  Prescrip 
tive  Constitutions;"  1890,  Robert  G.  Ingersoll,  on 
"Crime  Against  Criminals;"  1891,  the  Hon.  John 
S.  Wise  of  Virginia,  on  "New  Litigation  on  High- 
ways Resulting  from  the  Use  of  Electricity; "  1892, 
the  Hon.  Melville  M.  Bigelow  of  Boston,  on  "Re- 
spect for  the  Law  and  the  Responsibility  of  the  Pro- 
fession ; "  1893,  the  Hon.  David  J.  Brewer  of  the 
Supreme  Court  of  the  United  States,  on  "The 
Nation's  Safeguard." 

Besides  the  annual  addresses,  many  valuable 
papers  have  been  read  before  the  association. 
Among  the  most  important  were  these :  Frederic  R. 


Coudert.  on  "Some  Points  of  Civil  and  Common 
Law ;  "  Nathaniel  C.  Moak,  on  "  Expert  Testimony ; " 
Sheldon  T.  Viele,  on  "  State  Legislation  and  Charity 
Organizations ;  "  the  Hon.  George  S.  Batcheller,  on 
"The  Principles  of  Extra-territoriality  in  the  Otto- 
man Empire  and  the  Mixed  Courts  of  Egypt;  "  Ed- 
ward E.  8prague,  on  "  Contributory  Negligence  and 
the  Burden  of  Proof ; "  the  Hon.  Tracy  C.  Becker, 
"  Is  Boycotting  Criminal! "  the  Hon.  John  Winslow, 
on  "The  Contest  Between  the  Judiciary  and  the 
Legislature  of  Phode  Island ; ''  the  Hon.  Daniel  8. 
Remsen,  on  "The  Security  of  Railroad  Invest- 
ments;" L.  B.  Proctor,  "  A  Comparative  View  of 
Judges  Church  and  Grover ; "  the  Hon.  Alton  B. 
Parker,  "A  Phase  of  Law  Reform;"  and  Hon. 
George  F.  Danforth,  on  "The  History  and  Jurisdic- 
tion of  the  Court  of  Appeals."  Papers  of  note  have 
also  been  read  by  James  C.  Carter  and  William  B. 
Horublower. 

An  impression  has  gone  abroad  that  the  New 
York  State  Bar  Association  is  composed  of  mutually 
admiring  lawyers  whose  chief  work  is  to  discuss  an 
annual  dinner.  The  falsity  of  this  impression  is 
shown  by  what  has  been  stated  above  as  well  as  by 
a  glance  at  the  actual  employments  of  the  associa- 
tion. The  exceedingly  able  report  of  President  J. 
Newton  Fiero  and  Mr.  Edward  G.  Whitaker,  the 
sub-committee  on  law  reform,  recommends  that  all 
bills  before  the  Legislature  be  drafted  and  revised 
by  competent  legal  authority;  that  measures  be 
taken  for  the  relief  of  the  crowded  calendars  of  the 
Court  of  Appeals  and  the  Supreme  Court;  that  the 
laws  of  divorce  should  be  regulated;  and  that  more 
stringent  rules  for  admission  to  the  bar  should  be 
made  so  as  to  purge  the  profession  of  incompetent 
and  dishonest  members.  By  carrying  many  of  these 
amendments  the  association  has  shown  its  influence 
and  the  people  have  received  a  corresponding  bene- 
fit. Much  of  its  recent  efficiency  has  been  due  to 
the  efforts  of  Tracy  C.  Becker,  the  chairman  of  the 
executive  committee. 

Membership  in  the  association  is  regarded  as  a  re- 
liable guaranty  of  honorable  standing  in  the  profes- 
sion ;  and  the  roll  of  members  is  often  consulted  in 
other  States  by  those  who  require  eminent  legal  ser- 
vices. The  annual  reports  take  high  rank  among 
legal  publications,  and  they  are  sent  to  many  libra- 
ries, institutions  and  private  individuals  throughout 
the  country.  According  to  the  last  report  of  the 
secretary  it  appears  that  there  have  been  one  hun- 
dred and  sixteen  legislative  sessions  since  New 
York  adopted  a  State  Constitution ;  that  the  session 
laws  are  contained  in  about  one  hundred  and  sixty 
volumes ;  and  that  of  the  many  thousand  laws  en- 
acted not  one-half  ever  went  into  operation,  owing 
to  the  uselessness  and  frivolity  of  some  and  the  du- 
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plication  find  ambiguity  of  others.  This  being  so,  it 
is  evident  that  the  New  York  State  Bar  Association 
will  have  a  mission  for  many  years  to  come. 

J.  Newton  Piero,  president  of  the  New  York  State 
Bar  Association,  is  a  resident  of  Albany,  and  is  en- 
gaged in  the  practice  of  his  profession  as  a  member 
of  the  law  firm  of  Parker  &  Fiero.  He  was  born  in 
1847,  at  Saugerties-on-the-Hudson,  and  graduated 
at  Union  iu  1867.  He  was  admitted  to  practice  at 
Binghamton  in  1869,  but  since  1891  lias  lived  at 
Albany,  becoming  a  member  of  the  firm  of  which 
the  late  Judge  Amasa  J.  Parker  was  for  many  years 
the  leading  member.  Mr.  Fiero  published  his  first 
law-book,  treating  of  "Special  Proceedings  "  in  the 
State  of  New  York,  in  1887,  which  was  followed 
by  "Special  Actions."  In  1892  he  was  elected 
president  of  the  New  York  State  Bar  Association, 
and  at  last  year's  meeting  a  resolution  was  passed 
by  the  association,  by  a  unanimous  vote,  repealing  a 
rule  rendering  a  president  ineligible  to  re-election, 
and  he  was  again  made  its  president. 


DIVORCE-DESERTION-RE-MARRIAGE  OE 
LIBELLANT- 

MASSACHUSETTS  SUPREME    JPDICIALICOURT,  NOV. 
29,1893. 

Peirce  V.  Peircb. 
Libellant.  In  an  action  for  divorce,  based  on  the  ground  of 
libeltee*8  desertion,  on  being  assured  by  a  clergyman  of 
Rood  standing  that  her  marriage  had  "  run  out,"  and  that 
she  had  a  "perfect  legal  right  to  get  married,"  married 
again,  though  she  knew  llbellee  was  living.  Held,  a  bar 
to  her  right  to  a  divorce,  since  llbellant  acted  under  a  mis- 
take of  law,  and  not  of  fact. 

REPORT  from  the  Superior  Court,  Plymouth 
county;  nenry  K.  Braley,  Judge.  Libel  for 
divorce  by  Eliza  J.  Peirce  against  William  N.  Peirce. 
The  libel  was  dismissed,  and  the  case  was  reported 
to  the  Supreme  Court  at  hbellant's  request. 

Lemuel  Le  B.  Holmes  and  Elliot  D.  Stetson,  for 
libellant. 

Field,  C.  J.  In  this  case  the  libellant,  when  she 
was  in  due  form  married  to  Flagg,  knew  that 
Peirce,  her  husband,  was  alive,  and  that  the  bonds 
of  matrimony  between  herself  and  Peirce  had  not 
been  dissolved  by  a  divorce.  She,  in  good  faith, 
consulted  a  clergyman  in  good  standing,  who  in- 
formed her  that  her  marriage  with  Peirce  had  "  run 
out,"  and  that  she  had  "  a  perfect  legal  right  to  get 
married ; "  and  believing  this  to  be  true,  she  was 
married  to  Flagg.  The  case  discloses  no  mistake  of 
fact  on  the  part  of  the  libellant,  but  a  mistake  of 
law;  and  in  accordance  with  our  decisions,  the  jus- 
tice who  heard  the  libel  rightly  ordered  it  to  be  dis- 
missed. Darrow  v.  Darrow  (Suffolk,  June,  1893), 
34  N.  E.  Rep.  270;  Pratt  v.  Pratt,  157  Mass.  503; 
Whippen  v.  Whippen,  147  id.  294;  Moors  v.  Moors, 
121  id.  232.     Decree  afllrmed. 


MURDER-MANSLAUGHTER-KILLING   IN 
PASSION. 

united  states  supreme  court,  october  80,  18m. 
Collins  v.  United  States. 

If  one,  in  a  moment  of  passion,  aroused  by  the  commission  of 
an  assault  upon  his  young  brother,  shoot  and  kill  the  of- 
fender without  previous  preparation,  the  crime  is  man- 
slaughter; but  if  he  prepares  himself  to  kill,  and  has  a  pre- 
vious purpose  to  do  so,  the  mere  fact  of  passion  will  not 
reduce  the  crime  below  murder. 

IN  error  to  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Arkansas. 

The  plaintiff  in  error  was  convicted  in  the  Circuit 
Court  of  the  United  States  for  the  Western  District 
of  Arkansas  of  the  crime  of  murder,  and  sentenced 
to  be  hung.  The  circumstances  of  the  homicide 
were  substantially  these :  On  the  evening  of  July 
17,  1891,  there  was  a  dance  at  the  Valley  House  in 
Ft.  Gibson.  A  half-brother  of  the  defendant, 
named  Walter  Shannon,  a  boy  about  twelve  years  of 
age,  was  tending  a  soda-pop  or  confectionery  stand 
in  the  room  where  the  dance  was  going  on.  The 
deceased,  Randle  Lovely,  who  was  quite  drunk, 
took  a  bottle  of  soda-pop,  drank  it,  and  refused  to 
pay  for  it.  Some  words  passed  between  him  and 
the  boy,  which  resulted  in  his  slapping  the  boy  with 
his  open  hand.  The  boy  turned  to  run  away,  and 
the  deceased  followed.  Seeing  the  controversy,  the 
defendant  left  his  place  in  the  dance,  went  after  his 
pistol,  took  it  out  of  the  pocket  of  one  Turner,  with 
whom  he  had  left  it,  came  near  to  the  deceased, 
and  without  a  word  shot  him.  The  wounded  man 
sank  to  the  floor.  The  defendant  turned  and 
walked  away,  but  in  a  few  minutes  returned,  and, 
seeing  Lovely  lying  on  the  floor,  said,  "  I  have 
pretty  near  killed  him ;  I  might  as  well  finish  him," 
put  his  pistol  close  to  the  head  of  the  deceased  and 
fired  a  second  time.  After  that  he  turned  around 
and  walked  off,  and  fled  from  Ft.  Gibson.  The  de- 
ceased was  about  thirty  years  of  age  and  the  de- 
fendant eighteen. 

The  burden  of  the  defense  was  that  the  homicide 
was  manslaughter  rather  than  murder.  In  the 
course  of  his  charge,  the  judge  instructed  the  jury 
as  follows:  "In  order  to  give  the  party  the  right  to 
claim  that  his  act  is  manslaughter,  there  must  be  a 
condition  of  hasty  passion.  That  is  one  condition 
that  alone  can  reduce  the  man's  crime  because  there 
is  passion.  It  is  sometimes  hasty  when  a  man  slays 
in  the  most  murderous  way.  There  is  a  brutal  pas- 
sion ;  a  wicked  passion.  The  man's  mind  is  abnor- 
mal ;  it  is  not  natural ;  it  is  not  in  that  placid  condi- 
tion where  he  contemplates  the  rights  of  others  and 
observes  these  rights,  but  it  is  in  a  condition  of 
fury.  He  frequently  creates  that  condition  by  the 
use  of  stimulants;  nerves  himself  up  for  the  very 
purpose.  When  he  does  it,  it  wont  do  to  say  that 
the  mind  is  in  a  condition  of  passion  that  will  put 

a  party  in  such  an  attitude  that  he  is  guilty  alone  of 
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manslaughter.  No;  that  act  of  passion  must  gene- 
rate from  some  wrongful  act  being  done  by  the 
party  who  is  slain  at  the  time  that  he  does  it,  or  so 
soon  thereafter  as  that  there  was  no  time  for  the 
passion  of  the  party  to  cool.  That  is  what  it  means, 
and  the  offense  is  mitigated  because  of  the  wrongful 
act  of  the  other  party,  who  is  committing  that  act  at 
the  time  of  slaying.  Now,  as  I  have  already  told 
you  substantially,  if  the  other  party  is  doing  a 
wrongful  act  at  the  time  he  is  slain  —  and  when  I 
speak  of  a  wrongful  act,  I  speak  of  one  that  would 
not  give  the  party  the  right  to  defend  to  the  death, 
and  the  slapping  of  the  boy  in  this  case,  or  the  con- 
troversy he  had  with  his  brother,  would  not  do, 
that,  because  if  violence  of  that  character  was 
done  the  defendant,  it  wouldn't  give  him  the  right 
to  slay;  nor  would  it  give  him  the  right  to  slay  him 
when  it  was  used  on  his  brother,  though  he  has  the 
same  right  as  affecting  his  brother,  as  affecting  him- 
self, because  he  has  a  right  to  defend  his  brother  in 
any  case  where  his  life  was  imperilled,  and  use  the 
same  violence  as  he  would  in  his  own  case.  But 
suppose  that  during  the  time  that  condition  existed, 
and  the  doing  of  the  act  has  a  tendency  to  infuriate 
the  mind  of  the  party,  if  he  then,  without  previous 
preparation,  or  without  preparation  at  that  time, 
should  take  the  life  of  the  deceased,  that  would  be 
manslaughter." 

To  this  instruction  the  defendant  excepted,  and 
this  exception  is  the  only  matter  here  relied  upon 
by  the  plaintiff  in  error. 

A.  H.  Oarland,  for  plaintiff  in  error. 

Solictor- Qeneral  Maxwell,  for  the  United  States. 

Brewer,  J.,  after  stating  the  facts  in  the  forego- 
ing language,  delivered  the  opinion  of  the  court. 

The  facts  of  this  case  presented  a  proper  question 
for  the  consideration  of  the  jury  as  to  whether  the 
homicide  was  murder  or  manslaughter.  The  in- 
struction challenged  did  not,  when  taken  in  con- 
nection with  the  other  parts  of  the  charge,  present 
the  law  inaccurately,  for  theretofore  the  judge  had 
charged  substantially  that  premeditation  was  neces- 
sary to  the  crime  of  murder;  and  also,  quoting  from 
some  authority,  that  "  voluntary  manslaughter  is  the 
unlawful  killing  of  another  without  malice,  upon 
sudden  quarrel,  or  in  the  heat  of  passion ; "  and, 
further,  that  "  the  law,  kindly  appreciating  the  in- 
firmities of  human  nature,  extenuates  the  offense 
committed,  aud  mercifully  hesitates  to  put  on  the 
same  footing  of  guilt,  the  cool,  deliberate  act  and 
the  result  of  hasty  passion." 

In  the  language  complained  of,  he  goes  on  to  say 
that  mere  passion  docs  not  reduce  the  crime  from 
murder  to  manslaughter,  for  it  may  be  a  passion 
voluntarily  created  for  the  purpose  of  homicide ;  but 
it  must  spring  from  some  wrongful  act  of  the  party 
slain  at  the  time    of    the  homicide,   or  so   near 


theretofore  as  to  give  no  time  for  passion  to 
cool.  Applying  the  rule  to  the  facts  in  evidence, 
the  instruction  was  that  if  the  defendant,  in  a  mo- 
ment of  passion,  aroused  by  the  wrongful  treatment 
of  his  brother,  and  without  any  previous  prepara- 
tiop,  did  the  shooting,  the  offense  would  be  man- 
slaughter, and  not  murder;  but,  as  is  immediately 
thereafter  added,  if  he  prepared  himself  to  kill,  and 
had  a  previous  purpose  to  do  so,  then  the  mere  fact 
of  passion  would  not  reduce  the  crime  below  mur- 
der. 

We  see  nothing  in  this  of  which  the  defendant 
can  properly  complain,  and  as  this  is  the  only  mat- 
ter called  to  our  attention,  the  judgment  of  the  Cir- 
cuit Court  must  be  affirmed. 


SOUP  TICKETS  FOR  BARRISTERS. 

COLD  weather  at  once  raises  the  question  of 
"soup"  as  a  warming  and  nourishing  item  in 
winter  dietary,  whether  supplied  in  an  eleemosynary 
manner  or  out  of  private  funds.  It  is  one  which  at 
this  moment  is  again  agitating — as  it  has  done  often 
in  past  years — the  legal  intellects  of  the  Old  Bailey, 
where  struggling  barristers  find  that  the  "soup 
tickets"  are  falling  into  the  hands  of  a  select  circle, 
who,  by  arbitrary  penalties,  seek  to  keep  the  need- 
ful nourishment  from  those  who  are  not  members  of 
their  band. 

"Soup"  is  the  technical  word  for  briefs  for  the 
prosecution,  which  are  distributed  by  the  clerks  of 
the  courts  to  the  barristers  whose  names  are  in- 
scribed on  the  list,  the  two  or  three  guineas  which 
the  law  allows  for  this  work  being  supposed  to  keep 
the  legal  gentleman  in  food,  if  not  in  raiment,  be- 
tween one  session  and  another.  Formerly  the 
"soups"  were  scrambled  for  at  random  in  away 
not  altogether  edifying,  but  latterly  the  Old  Bailey 
barristerial  mess  took  their  distribution  in  hand. 
They  charged  each  member  one  guinea  per  annum, 
and  this  entitled  him  to  a  "soup"  in  regular  rota- 
tion. 

But  practitioners  in  the  criminal  law  rapidly  in- 
creased and  the  mess  imposed  an  entrance  fee  of 
half  a  guinea.  This  did  not  keep  the  circle  select 
enough  and  they  then  raised  the  fee  to  five  guineas, 
aud  furthermore  ordered  that  no  young  barrister 
should  have  any  "  soup  "  at  all  until  he  had  attended 
the  court  for  two  years.  At  the  Old  Bailey  five, 
pound  notes  are  not  overplentiful,  except  among 
the  fraudulent  bankrupts  who  find  their  way  there 
and  are  able  to  fee  Queen's  counsel  to  defend  them, 
and  few  young  barristers  are  able  to  live  without 
"soup"  for  two  years.  The  arrangement  has  raised 
a  good  deal  of  discontent  among  those  who  do  not 
know  what  to  do  with  themselves  during  that  long 
probation. — London  Telegraph.      ^ 
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SALARIES  OF  BRITISH  LAW  OFFICERS- 

fPHE  solicitor-general  for  Scotland,  who  con- 
1  ducted  the  prosecution  in  the  Ardlamont  case, 
receives  a  smaller  salary  than  any  other  law  officer 
in  the  United  Kingdom.  It  appears  from  the  re- 
turn which  was  issued  in  1891  that  Mr.  Asher's  sal- 
ary does  not  exceed  £995.  Once  during  the  four 
preceding  years  the  fees  raised  the  total  earnings  of 
the  office  to  £1,410 ;  but  this  amount  was  more  than 
two  hundred  pounds  in  excess  of  the  aggregate  in- 
come obtained  in  any  of  the  other  three  years.  The 
salary  of  the  lord  advocate  is  £3,279,  which  has 
never  been  increased  by  fees  to  £4,000,  though  one 
year  that  figure  was  almost  reached.  The  Scotch 
law  officers  are  indeed  paid  less  than  any.  The 
attorney-general  for  Ireland  receives  a  salary  of 
£5,000,  while  the  solicitor-general  receives  £2,000. 
In  1890  the  fees  of  the  latter  official  amounted  to 
£789,  but  in  1888  they  were  nil.  During  the  four 
years  with  which  the  return  deals  the  salary  of  the 
attorney-general  in  England  was  £7,000;  in  1887-8 
his  fees  amounted  to  £4,600,  in  1888-9  to  £5,000,  in 
1889-90  to  £3,179,  and  in  1890-91  to  £2,782.  The 
salary  of  the  solicitor  general  was  £6,000,  while  his 
fees  during  the  years  just  mentioned  amounted  to 
£3, 770,  £5, 000,  £2,500  and  £2,044.—  Law  Timet. 


CARDS.  SUIT  OVER  A  GAME  OF. 

AN  interesting  suit,  which  may  come  to  trial  in 
the  New  York  Supreme  Court  some  months 
hence,  is  the  result  of  a  difference  of  opinion  as  to 
the  rules  governing  a  game  of  cards.  The  players 
were  Robert  A.  Chesebrough  and  J.  R.  Fisher. 
The  game  was  played  at  the  Surf  Hotel,  Fire  Isl- 
and, one  unlucky  day  in  September,  1889.  Mr. 
Fisher,  the  plaintiff  in  the  action,  at  first  agreed 
with  Mr.  Chesebrough  to  refer  to  an  authority 
whom  both  considered  good  the  question  at  issue 
and  the  ownership  of  $490,  one-half  of  which  sum 
was  placed  in  the  hands  of  Capt.  David  S.  S.  Sam- 
mis,  the  proprietor  of  the  hotel,  as  stakeholder,  by 
each  of  the  men.  Capt.  Sammis  is  the  man  who, 
three  years  later,  beame  unpopular  with  his  neigh- 
bors in  Babylon  and  Islip  for  selling  the  hotel  prop- 
erty to  the  State  for  quarantine  purposes. 

When  the  arbitrator  gave  his  decision  he  did  not 
it  is  said,  rule  either  affirmatively  or  negatively  as 
to  the  principal  point  at  issue,  but  declared  that  in 
certain  hypothetical  circumstances  Mr.  Chesebrough 
would  win,  while  under  other  conditions  the  victory 
would  be  with  Mr.  Fisher.  This  verdict,  Mr.  Fisher 
thought,  made  the  result  of  the  wager  a  draw,  while 
Capt.  Sammis  and  Mr.  Chesebrough  both  looked 
upon  it  as  a  ruling  in  the  manufacturer's  favor. 

The  next  step  was  a  demand  by  Mr.  Fisher  upon 
the  stakeholder  for  the  $200  which  he  put  up.     The 


demand  was  refused.  It  was  not  until  October, 
1892,  that  Mr.  Fisher's  attorney  sent  the  summons 
in  the  case  to  Capt.  Sammis.  The  captain,  through 
his  attorneys,  made  a  general  denial  of  the  plaintiff's 
allegations,  and  set  up  as  a  further  defense  that  if 
the  plaintiff  had  any  cause  of  action  the  suit  should 
have  been  brought  within  three  years. 

It  was  replied  that  the  suit  was  not  barred  by  the 
statute  of  limitations  until  six  years  after  the  date 
of  the  game. 

William  F.  Randel,  who  was  substituted  as  attor- 
ney in  the  suit  in  place  of  the  captain's  attorneys 
some  months  ago,  says  that  both  parties  to  the  suit 
appear  to  have  overlooked  the  fact  that  under  sec- 
tion 341  of  the  Penal  Code  they  both  appear  to  be 
liable  to  pay  to  the  overseers  of  the  poor  of  Suffolk 
county  five  times  the  amount  of  their  wager  as  a 
penalty,  inasmuch  as  more  than  $25  changed  hands 
within  twenty-four  hours  in  the  quiet  little  game  at 
the  Surf  Hotel.  What  the  game  was  Mr.  Randel 
could  not  definitely  say,  but  he  strongly  suspected 
that  it  was  poker. 


EVERY  MAN  HIS  OWN  LAWYER. 

AT  the  North  London  Police  Court  Alfred  Barker 
was  summoned  before  Mr.  Horace  Smith  for 
assaulting  his  wife,  Susan  Emily  Barker.  When  the 
summons  was  called  on,  the  defendant  ostentatiously 
placed  the  latest  edition  of  "Every  Man's  Own  Law- 
yer" on  the  desk  in  front  of  him.  He  also  carried 
several  documents  and  a  brief.  In  support  of  the 
summons  the  complainant  stated  that  her  husband 
was  reading  from  his  favorite  book.  She  took  the 
book  away  to  see  if  what  he  read  was  right,  and  in 
the  struggle  her  arm  was  hurt.  The  defendant  read 
his  defense  as  follows:  "  On  the  23d  day  of  Novem- 
ber, in  the  year  of  our  Lord,  1893,  I,  Alfred  Barker, 
of  Elthorne  Road,  Holloway,  in  the  parish  of  Isling- 
ton, in  the  county  of  London,  was  seated  in  my 
room  at  the  said  address  reading  the  book  entitled 
'Every  Man's  Own  Lawyer.'  My  wife,  Susan  Emily 
Barker,  was  in  the  room  at  the  time.  I.  the  said 
Alfred  Barker,  was  explaining  a  point  of  law  to  the 
aforesaid  Susan  Emily  Barker,  when  the  aforesaid 
Susan  Emily  Barker  tore  the  book  from  the  hand  of 
the  aforesaid  Alfred  Barker.  Now  the  aforesaid 
Alfred  Barker  hereby  declares  that  in  the  year  1864 
he  was  seized  with  a  visitation  of  scarlet  fever,  and 
when  the  said  scarlet  fever  left  the  aforesaid  Alfred 
Barker  the  aforesaid  Alfred  Barker  was  left  a  crip- 
ple in  the  right  leg,  the  said  right  leg  being  left  two 
and  a  half  inches  smaller  than  the  other  leg.  It  is 
therefore  clear  that  the  said  Alfred  Barker,  being  a 
cripple,  could  not  have  hurt  the  aforesaid  Susan 
Emily  Barker,  and  it  was  only  through  an  acci- 
dental push  that  one  of  the  parties  was  hurt."  Mr. 
Horace  Smith,   "Every  Man's  Own  Lawyer"  will 
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tell  yon  that  if  you  commit  an  assault,  you  must  be 
bound  over  to  keep  the  peace.  I  shall  bind  you 
over  in  the  sum  of  £10  to  keep  the  peace  for  six 
months. — London  Journal,  December  16. 


THE  LIZZIE  BORDEN  TRIAL. 

IN  his  annual  report  to  the  Massachusetts  Legisla- 
ture, the  outgoing  attorney-general,  Hon. 
Albert  E.  Pillsbury,  referring  to  the  Lizzie  Borden 
trial,  says:  "This  case  attracted  the  public  atten- 
tion to  a  degree  unprecedented  for  many  years,  and 
was  the  subject  of  extended  and  heated  discussion 
and  comment,  much  of  which  was  in  the  last  degree 
ill-informed,  intemperate,  and  calculated  to  pre- 
judice both  the  commonwealth  and  the  accused. 
There  are  indications  that  the  public  discussion  of 
the  matter  and  the  resulting  popular  excitement 
affected  the  conduct  as  well  as  the  result  of  the 
trial.  The  history  of  the  case  furnishes  abundant 
evidence  that  reckless  and  undiscriminating  com- 
ment publicly  made  on  the  merits  of  a  pending  judi- 
cial proceeding,  of  which  the  whole  truth  is  rarely 
if  ever  known  to  the  public,  affects  the  integrity  of 
the  judicial  system  and  is  inconsistent  with  the 
proper  administration  of  the  laws.  It  will  serve  to 
awaken  the  attention  of  the  courts,  in  whose  hands 
is  the  only  practicable  remedy,  to  the  necessity  of 
protecting  themselves,  so  far  as  possible,  against 
exterior  influences  calculated  to  pervert  the  course 
of  justice,  which  are  as  likely  to  be  invoked  in  be- 
half of  the  guilty  as  of  the  innocent,  and  which,  if 
they  protect  a  victim  of  mistaken  accusation  to-day, 
may  destroy  another  to-morrow.  The  experience  of 
this  case  has  led  to  the  suggestion  that  it  may  be- 
come expedient  to  provide  for  a  right  of  exception 
by  the  commonwealth  in  criminal  cases.  '  It  has 
been  doubted  whether  this  can  be  done  consistently 
with  the  rule  that  a  person  shall  not  be  twice  put  in 
jeopardy  for  the  same  offense.  But  there  is  no  such 
prohibition  in  our  Constitution,  and  the  provision 
of  the  Constitution  of  the  United  States  to  this 
effect  does  not  apply  to  the  States.  I  am  not  yet 
convinced  however  of  the  necessity  of  so  important 
and  radical  a  change  in  our  criminal  procedure, 
especially  as  I  doubt  if  it  would  prove  to  be  of  prac- 
tical value;  though  there  is  some  reason  to  believe 
that  the  criminal  law  may  be  warped  out  of  the 
right  line  by  the  marked  and  perhaps  natural  in- 
clination to  rule  doubtful  points  in  a  capital  trial, 
however  important,  in  favor  of  the  accused.'7  Mr. 
Knowlton,  the  district  attorney  who  prosecuted 
Lizzie  Borden,  is  now  the  State's  attorney-general. 

jybstracts  of  %ztmt  gecistons. 

Assignment  or  salary  bv  employee  of  govern- 
ment— larceny — EMBEZZLEMENT. — In  State  v.  Wil- 


liamson, decided  in  the  Supreme  Court  of  Missouri, 
in  November,  1893  (23  S.  VV.  Rep.  1054),  it  was 
held  that  as  an  assignment  of  unearned  salary  by  a 
government  employee  is  void  as  against  public  pol- 
icy, an  employee  who  has  made  such  an  assignment, 
and  has  been  appointed  agent  of  the  assignee  to 
collect,  is  not  guilty  of  liircony  or  embezzlement  if 
he  collects  and  appropriates  the  salary.  The  court, 
after  citing  Bliss  v.  Lawrence,  58  N.  Y.  442,  in 
support  of  the  proposition  that  the  assignment  was 
void,  concluded  its  opinion  as  follows:  "  It  is  how- 
ever contended  by  the  attorney-general,  for  the 
State,  that,  even  admitting  that  the  assignment  was 
void,  yet  as  defendant  collected  the  money  for  and 
as  the  agent  for  Mulholland,  he  is  guilty  of  the  crime 
for  which  he  stands  convicted,  and  cites,  as  sus- 
taining this  position,  State  v.  Shadd,  80  Mo.  358; 
Com.  v.  Cooper,  130  Mass.  285;  Com.  v.  Rourke,  10 
Cush.  397;  State  v.  Tumey,  81  Ind.  559,  and  Dunl. 
Paley  Ag.  62.  An  examination  of  these  authorities 
will  show  that  they  were  all  cases  where  the  money 
or  property  with  which  the  defendants  were  charged 
with  stealing  or  embezzling  as  agents,  was  where 
the  transactions  out  of  which  the  fund  grew  and  the 
money  was  paid  were  illegal ;  and  the  law  in  such 
cases  is,  that  if  money  has  actually  been  paid  to  an 
agent  for  the  use  of  his  principal,  the  legality  of  the 
transaction  of  which  it  is  the  fruit  does  not  affect 
the  right  of  the  principal  to  recover  it  out  of  the 
agent's  hands  nor  divest  him  of  his  right  thereto. 
But  no  such  state  of  facts  exists  in  the  case  at  bar. 
Here  the  salary  was  legally  earned,  and  to  be 
earned,  but  the  attempted  assignment  thereof  was 
void.  The  defendant  then  was  never  divested  of 
his  right  to  collect  for  himself  and  in  his  own  right, 
and  was  not  the  agent  of  Mulholland  in  so  doing. 
If  there  was  no  assignment — and  we  hold  there  was 
none — he  was  not  the  agent  of  Mulholland,  but  acted 
for  himself,  in  collecting  the  money.  As  for  the 
morals  of  the  transaction,  in  so  far  as  the  defendant 
is  concerned,  they  are  certainly  not  to  be  approved 
or  commended,  but  dishonest  and  dishonorable  con- 
duct does  not  always  constitute  criminal  offense." 

False  representation- -pleading.— To  main- 
tain an  action  for  damages  for  false  representations, 
the  plaintiff  must  allege  and  prove  (1)  what  repre- 
sentation was  made;  (2)  that  it  was  false;  (3)  that 
plaintiff  believed  the  representation  to  be  true,  (4) 
relied  on  and  acted  upon  it,  (5)  and  was  thereby  in- 
jured.    SteUon  v.  Riggt  (Neb.),  56  N.  W.  Rep.  628. 

Grand  jurors— waiver  op  defect. — The  Consti- 
tution of  Iowa,  1884,  article  5,section  15,  provides  that 
the  grand  jury  may  consist  of  any  number  of  mem- 
bers not  less  than  five  nor  more  than  fifteen,  as  the 
General  Assembly  may  by  law  provide.  The  Code 
of  Iowa,  §§  231,  241,  as  ameuded  by  acts  of  twenty- 
first  General  Assembly,  chap.  42,  provide  that  grand 
Diqitized  by  VjCJOV  lV_ 
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juries  in  counties  of  more  than  sixteen  thousand  in- 
habitants shall  be  composed  of  seven  members,  to 
be  chosen  from  twelve  drawn  for  that  purpose.  It 
was  held  in  the  Supreme  Court  of  Iowa,  in  State  v. 
Belvel,  56  N.  W.  Rep.  545,  that  an  indictment 
found  by  a  grand  jury  of  five  members,  in  a  county 
of  over  sixteen  thousand  inhabitants,  though  defect- 
ive, was  not  void,  and  that  defendant  waived  such 
defect  by  failing  to  take  advantage  of  it  before 
pleading  to  the  indictment.  The  question  as  to 
whether  there  was  a  waiver  of  defendant's  rights  in 
the  matter  by  failure  to  plead  did  not  seem  to  the 
court  so  difficult  of  determination  as  the  question 
what  effect  should  be  given  to  the  acts  of  a  grand 
jury  composed  of  but  five  jurors  when  seven  are  re- 
quired by  law.  The  court  cites  as  controlling  au- 
thority quite  an  array  of  Iowa  cases,  and  also  Peo- 
ple v.  Petrea,  92  N.  Y.  143.     Kinne,  J.,  dissents. 

Negotiable  instrument — principal  and  agent 
— notice. — Where  an  agent  invested  his  principal's 
money  in  notes  after  their  maturity,  with  notice  of 
the  equitable  defenses  to  the  notes,  the  principal  is 
not  a  bona  fide  holder,  as  notice  to  the  agent  was 
notice  to  the  principal.  Knott  v.  TUlytnan  (Wis.), 
56  N.  W.  Rep.  632. 


ONE  day  recently  the  master  of  the  rolls  asked, 
"  Who  cares  for  the  press,  and  what  the  press 
may  say? "  We  cau  answer  that  question.  The  jun- 
ior bar,  when  they  want  to  make  a  name.  When 
they  have  obtained  a  seat  on  the  bench,  then  "  who 
so  indifferent  as  they"  to  the  press  and  press  opin- 
ions?— Law  Notts. 

D.  M.  Keye,  United  States  judge  for  the  Eastern 
District  of  Tennessee,  is  expected  to  retire  from  the 
bench  soon  after  his  seventieth  birthday,  which  oc- 
curs on  the  27th  inst.  Judge  Keye  was  postmaster- 
general  during  President  Hayes's  administration. 
Among  the  applicants  to  succeed  him  are  F.  S. 
Webb  and  Judge  H.  H.  Ingersoll  of  Knoxville,  and 
Judge  C.  D.  Clark,  of  Chattanooga. 

Mr.  Justice  Williams,  in  his  mode  of  trying  pris- 
oners, was  exceedingly  fair  to  the  accused,  and  once, 
when  asked  whether  those  whom  he  tried  appeared 
to  have  any  general  characteristics,  he  replied: 
"They  are  just  like  other  people;  in  fact,  I  often 
think  that,  but  for  different  opportunities  and  other 
accidents,  the  prisoner  and  I  might  very  well  be  in 
each  other's  places." 

Once,  when  being  heckled  during  an  election  a 
man  suddeuly  shouted  from  the  gallery,  ''What  is 
Mr.  Merry's  opinion  of  the  Decalogue?  "  The  can- 
didate, turning  to  his  agent,  whom  he  always  kept 


handy  at  such  times,  asked:  "  What  on  earth  does 
the  fellow  mean  by  the  Decalogue? "  The  agent  ex- 
plained that  the  man  probably  meant  something 
about  Sunday  trains  and  Sunday  travelling,  upon 
which  the  candidate  replied  to  his  questioner  as  fol- 
lows: "  I  beg  to  inform  my  friend  in  the  gallery 
that,  so  far  as  I  am  concerned,  I  would  abolish  the 
Decalogue  altogether." — Leeds  (Eng.)  Mercury. 

A  Maine  man  from  regions  where  land  is  tolerably 
plenty,  and  an  acre  does  not  seem  a  very  large  piece, 
recently  invested  in  a  lot  in  the  suburbs  of  Boston, 
and  set  about  grading  and  arranging  his  fences 
much  as  he  would  in  Maine.  He  covered  up  one 
corner  bound,  and  then  built  his  fence  "about" 
where  he  thought  the  line  was.  Imagine  his  sur- 
prise when  the  adjoining  owner  appeared,  in  a  great 
flutter  over  his  proceedings.  The  line  was  relocated 
by  a  surveyor,  when  it  was  found  the  Maine  man's 
fence  encroached  onc-balf  an  inch  on  his  neighbor, 
and  he  had  to  set  it  over.  As  much  fuss  was  made 
over  it  as  a  ten-acre  piece  would  cause  in  his  Maine 
home. — LewisUm  (Me.)  Journal. 

An  English  paper  tells  this  story  at  the  expense 
of  the  Earl  of  Derby:  While  walking  on  laud  be- 
longing to  the  earl,  a  collier  chanced  to  meet  the 
owner.  His  lordship  inquired  if  the  collier  knew  he 
was  walking  on  his  land.  "Thy  land?  Well,  I've 
got  no  laud  my sel,"  was  the  reply,  "and  I'm  like 
to  walk  on  somebody's.  Wheer  did  tha'  get  it 
fro'?"  "Oh,"  explained  his  lordship,  "I  got  it 
from  my  ancestors."  "An*  wheer  did  tha'  get  it 
fro'? "  queried  the  collier.  "They  got  it  from  their 
ancestors,"  was  the  reply.  "And  wheer  did  their 
ancestors  get  it  fro'?"  "They  fought  for  it." 
"  Well,  begad,"  said  the  collier,  squaring  up  to  the 
noble  earl,  "I'll  feight  thee  for  it." 

Leonard  Swett  said,  in  his  memorial  address  be- 
fore the  Illinois  State  Bar  Association,  that  "Judge 
Davis  was  one  of  the  greatest  judges  that  our  coun- 
try has  ever  produced.  He  knew  just  enough  law 
to  be  a  great  judge,  and  not  enough  to  spoil  him. 
The  poorest  lawyers  I  have  ever  known  are  men 
who  know  the  most  law.  Such  over-crammed  men 
are  sometimes  called  case  lawyers.  Wirt  Dexter  de- 
scribed one  of  these  book-worms  well,  when  he  said, 
calling  him  by  name,  '  He  is  the  best  man  in  a  con- 
sultation I  ever  saw,  if  you  will  hear  him  for  a  half- 
hour,  and  then  turn  him  out  of  the  office  and  lock 
the  door.'  It  is  said  that  certain  German  scholars 
have  run  mad  with  Greek  learning.  One  of  them 
has  compiled  a  treatise  showing  fifteen  thousand 
Greek  particles  or  roots.  His  is  not  the  most  useful 
knowledge,  but  simply  learning  run  mad.  A  great 
judge  must  know  not  only  the  law,  but  must  know 
things  also." 
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BEFORE  the  echoes  of  the  late  very  success- 
ful meeting  of  the  State  Bar  Association 
have  entirely  died  away,  attention  may  be  called 
to  the  increase  in  the  material  prosperity  of  the 
association,  as  evidenced  by  the  increase  in  its 
number  of  members  from  four  hundred  and 
thirty-five  in  1892,  to  nearly  eight  hundred  at 
the  present  meeting,  and  to  the  handsome  sur- 
plus of  some  $1,100,  above  the  expenses  of  the 
year.  At  this  rate  of  increase  it  will  need  but 
a  short  period  to  realize  the  recommendation  of 
the  retiring  president,  that  the  number  should 
be  increased,  as  early  as  consistent  with  careful 
growth  of  the  membership,  to  one  thousand. 

The  new  president,  Tracy  C.  Becker  of 
Buffalo,  is  an  active,  energetic  and  thorough 
lawyer,  who  brings  to  the  administration  of  the 
affairs  of  the  association  an  experience  of  two 
years  as  chairman  of  the  executive  committee 
and  a  consequent  thorough  knowledge  of  the 
practical  management  of  the  affairs  of  the  asso- 
ciation. He  was  chosen  by  the  unanimous  vote 
of  the  association  and  enters  upon  his  term  of 
office  with  the  recognized  support  of  the  entire 
membership. 

We  publish  in  full  in  this  number  of  the  Law 
Journal  the  address  of  J.  Newton  Fiero,  presi- 
dent of  the  New  York  State  Bar  Association, 
and  trust  that  many  of  his  suggestions  will  meet 
with  the  approval  of  the  bar  and  effect  neces- 
sary and  important  changes  of  existing  evils  in 
the  law. 

Mr.  Fiero  has  had  much  and  varied  experi- 
ence with  the  subjects  which  he  treats  of  in  his 
address.  In  his  work  on  "  Special  Actions  "  and 
"Special  Proceedings,"  he  has  given  the  bar 
a  useful  and  valuable  treatise  on  code  practice 
and  has  thus  obtained  a  precise  acquaintance 
with  questions  of  remedial  law,  and  has  supple- 
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mented  his  experience  as  a  practising  lawyer 
by  lecturing  on  procedure  at  the  Albany  Law 
School  and  Law  School  of  Cornell  University. 

While  modern  times  have  marked  an  advance 
in  most  of  the  sciences  little  less  than  marvel- 
ous, the  law1  has  been  conspicuous  by  its  con- 
servatism, the  why  and  wherefore  of  which  would 
puzzle  the  most  clever  of  its  votaries.  If  law 
is  an  adaptation  of  the  principles  of  right  and 
justice  to  human  necessities  and  for  the  protec- 
tion of  civilization,  why  should  there  remain, 
without  a  vestige  of  reason,  rules  of  action,  the 
needs  of  which  have  long  been  lost  except  in 
the  minds  of  some  of  the  legal  profession  whose 
pride  is  in  the  antiquity  of  useless  dogmas  long 
lost  sight  of  in  the  cobwebs  and  dust  of  mouldy 
office  shelves  ?  Pride  in  our  profession  is  honor- 
able and  proper  when  it  brings  practical  good 
to  society  and  acts  as  an  aid,  not  a  hindrance, 
to  progress.  We  do  not  advocate  a  mad  and 
illogical  rush  of  reformation,  but  a  proper  ap- 
plication of  the  law  to  modern  requirements 
and  abolition  of  useless  verbiage.  Mr.  Fiero's 
address  brings  to  our  mind  the  illogical  arrange- 
ment of  the  Code  of  Civil  Procedure  and  the 
urgent  need  of  simplification,  revision  and  con- 
densation. This  can  be  seen  when  it  is  realized 
that  the  Code,  as  now  extant,  is  a  heterogeneous 
mass  of  reconstructed  statutes,  substantive  law 
and,  incidentally,  rules  of  procedure.  It  gives, 
for  instance,  as  shown  in  the  address,  the  grounds 
for  divorce  and  separation  and  the  method  by 
which  such  actions  should  be  carried  on.  Under 
one  title  there  are  nearly  all  of  the  provisions  of 
the  statute  of  limitations,  while  snugly  hidden  in 
an  obscure  section  in  another  chapter  is  the  pro- 
vision regulating  the  time  within  which  an  ad- 
ministrator or  executor  must  bring  an  action 
for  a  tort  in  case  of  death.  We  cannot  but 
commend  Mr.  Fiero's  ideas  of  a  reduction  of 
the  Code  to  four  parts:  First,  the  Code  of  Ad- 
ministration; second,  Procedure  Law  or  Code 
of  Procedure;  third,  Practice  Law  relating  to 
inferior  and  local  tribunals;  and  fourth,  Code  of 
Evidence. 

In  relation  to  law  reform,  Mr.  Fiero  takes  a 

position  advocating  a  revision  of  existing  law 

by  its   rearrangement  without  doing  more  in 

reconstruction    than   is    imperative  in   cutting 

out  what  is  obsolete. 

He  does  not  advocate  the  codification  of  all 
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substantive  law,  but  only  such  as  appears  neces- 
sary from  time  to  time,  as  at  the  present  time 
the  law  of  bills  and  notes. 

We  hear,  at  every  meeting  of  the  bar,  many 
suggestions  to  remedy  the  existing  difficulty  of 
the  Court  of  Appeals  to  dispose  of  its  annual 
calendar.  One  party  advocates  increasing  the 
number  of  the  judges  and  some  even  go  so  far 
as  to  desire  to  create  two  or  more  Courts  of 
Appeals,  while  the  other  party  wishes  to  limit 
appeals  from  the  General  Term.  Mr.  Fiero's 
idea  is  to  combine  these  two  schemes  by,  first, 
prohibiting  appeals  where  the  amount  in  con- 
troversy is  less  than  $1,000  including  causes 
relating  to  real  estate;  secondly,  restricting 
appeals  from  orders  except  appeals  from  final 
orders  in  special  proceedings  and  interlocutory 
judgments;  thirdly,  by  increasing  the  number 
of  judges  of  the  Court  of  Appeals  from  seven 
to  nine,  seven  only  to  sit  in  a  cause,  and 
changing  the  personnel  of  the  court  of  seven, 
from  time  to  time;  and  fourthly,  by  retaining 
the  provision  for  the  creation  of  a  second  divis- 
ion, if  such  court  is  needed.  The  first  scheme 
to  limit  appeals  from  the  General  Term  where 
the  sum  involved  is  less  than  $1,000,  is  un- 
popular, as  shown  by  the  resolution  passed  at 
the  meeting  of  the  Bar  Association,  that  it  was 
the  sense  of  the  members  present  that  no  further 
restriction  as  to  the  amount  involved  should  be 
made,  yet  we  cannot  seethe  justice  of  any  limit, 
and  when  one  must  be  made,  why  not  place  it 
so  high  as  will  apportion  appeals  to  the  capacity 
of  the  court  to  accomplish  its  work  with  prompt- 
ness. Whenever  an  arbitrary  restriction  is  made, 
why  not  give  it  the  best  possible  effect.  On  the 
same  principle,  why  not  limit  appeals  from 
orders  from  the  General  Term  to  those  from 
final  orders  in  special  proceedings  and  inter- 
locutory judgments.  But  if  these  restrictions 
are  put  upon  appeals,  then  the  General  Terms 
must  be  strengthened  and  can  be,  in  no  better 
way  than  as  suggested  by  Louis  Marshall,  Esq., 
at  the  recent  meeting,  by  giving  a  court  of  five 
competent  and  able  judges,  who  will  render  de- 
cisions which  will  show  careful  attention  to  the 
facts  presented  by  counsel,  close  examination 
of  the  law  and  consultation  between  the  mem- 
bers of  the  court.  Mr.  Fiero's  third  proposi- 
tion, to  increase  the  number  of  judges  of  the 
Court  of  Appeals,  is  more  popular  than  the  bar 


at  large  appreciate.  In  1892,  during  Mr.  Fiero's 
first  term  as  president,  there  were  over  twenty- 
five  hundred  circulars  sent  out  to  the  leading 
lawyers  of  the  bar,  and  over  ninety  per  cent  of 
the  answers  favored  an  increase  in  the  court  of 
last  resort.  The  proposed  increase  in  the  court 
would  guarantee  seven  judges  at  all  times  ready 
to  sit  on  the  bench,  and  would  greatly  increase 
the  capacity  of  this  tribunal  to  accomplish  the 
work  which  yearly  grows  more  and  more. 

As  a  whole,  the  Bar  Association  has  reason 
to  congratulate  itself  upon  the  successful  term 
of  office  of  President  Fiero,  and  to  feel  that  his 
excellent  suggestions  if  followed  out  will  ele- 
vate the  profession  and  public  good. 


We  publish  this  week  the  paper  read  by 
Professor  Collin  on  "Statutory  Revision  in 
New  York,"  to  which  reference  was  made  in 
our  last  issue.  It  treats  of  a  question  of  great 
interest  to  the  members  of  the  bar  throughout 
the  State,  since  the  revision  of  the  General 
Laws  is  a  matter  relating  to  the  personal  con- 
venience of  every  practising  lawyer.  Professor 
Collin  gives  a  history  of  statutory  revision  in 
the  State,  showing  what  has  been  accomplished 
in  that  direction  up  to  this  time. 

The  most  interesting  portion  of  the  paper 
however  treats  of  the  method  of  revision  of 
the  General  Laws  now  going  on  under  the 
charge  of  the  commission  of  which  Professor 
Collin  is  a  member.  The  plan  of  division  in 
chapters,  each  complete  in  itself,  with  its  own 
repealing  schedule  and  short  title,  tends  much 
to  convenience  in  the  examination  of  all  ques- 
tions. The  elasticity  of  the  system,  so  far  as 
relates  to  the  sections  by  which  numbers  of 
sections  are  left  at  the  end  of  each  article  for 
future  amendments,  will  avoid  changing  the 
number  of  sections  in  future,  and  add  much  to 
the  convenience  of  reference.  More  than  half 
of  the  work  of  revision  has  been  completed  up 
to  this  date,  and  if  any  doubt  has  existed  in 
the  minds  of  members  of  the  profession  with 
regard  to  the  utility  of  the  work,  this  paper 
must  certainly  disabuse  that  impression.  The 
clear,  sharp  and  concise  way  in  which  Professor 
Collin  has  put  the  whole  matter  is  in  line  with 
the  methods  he  has  adopted  and  carried  out  in 
the  matter  of  revision,  and  furnishes  additional 

argument  to  that  made  by  President  Fiero  in 
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his  address,  for  the  continuance  of  the  com- 
mission until  the  completion  of  the  work  of  re- 
vision. As  to  this,  there  should  remain  no 
question,  as  there  is  no  longer  ground  for  con- 
troversy as  to  its  propriety  and  advisability. 


The  rejection  of  Mr.  Hornblower  by  the 
Senate  has  been  quickly  followed  by  the  nomi- 
nation of  Mr.  Wheeler  H.  Peckham.  for  associ- 
ate justice  of  the  Supreme  Court  of  the  United 
States,  in  place  of  Samuel  Blatchford,  de- 
ceased. The  nomination  was  immediately  re- 
ferred to  the  judiciary  committee,  and  a  prompt 
report  is  expected.  Wheeler  Hazard  Peckham 
is  a  son  of  Judge  Rufus  W.  Peckham  of  the 
Court  of  Appeals,  who  was  drowned  in  the 
wreck  of  the  steamship  Ville  du  Havre,  Novem- 
ber 22,  1873,  and  is  a  brother  of  the  pres- 
ent Judge  Rufus  W.  Peckham,  of  the  same 
court.  Wheeler  H.  was  born  in  Albany  sixty 
years  ago.  Here  he  received  his  early  educa- 
tion, which  was  continued  in  Union  College 
and  the  Columbia  Law  School.  In  1854  he 
was  admitted  to  the  bar  of  this  State,  and  at 
once  left  for  the  West,  settling  down  to  the 
practice  of  his  profession  in  St.  Paul,  Minn. 
He  returned  to  New  York  in  1863  and  formed 
the  firm  of  Miller,  Stoutenburg  &  Peckham, 
which  subsequently  became  Miller  &  Peckham. 
In  1880  the  firm  changed  to  Miller,  Peckham 
&  Dixon,  its  present  title.  Its  offices  are  in 
the  Union  Trust  Company's  building  at  No.  80 
Broadway.  For  one  month  in  the  fall  of  1883, 
Mr.  Peckham  served  as  district  attorney  of 
New  York  county,  but  has  never  held  any 
other  public  office.  He  is  president  of  the 
New  York  City  Bar  Association. 


The  Legislature  of  Virginia  has  just  chosen 
five  judges  for  terms  of  twelve  years  each,  who 
are  to  constitute  the  Supreme  Court  of  Appeals 
for  the  State.  Until  1869,  the  judiciary  of 
Virginia  was  elected  by  popular  suffrage.  In 
that  year  a  new  Constitution  was  adopted, 
which  gave  the  election  of  judges  to  the  Legis- 
lature. This  batch  of  judges  is  the  third  elected 
under  the  present  Constitution,  and  the  term  of 
the  newly-elected  judges  will  begin  in  1895. 


The  subject  of  judicial  pensions  being  under 
discussion,  and  likely  to  be  considered  at  the 
coming  Constitutional  Convention  in  this  State, 


it  may  be  useful  to  glance  at  what  has  been 
done  heretofore  in  this  direction.  Until  1869 
there  was  no  provision  in  the  statutes  of  the  Uni- 
ted States  for  pensioning  judges  who  had  grown 
old  in  its  service.  In  that  year  a  statute  was  passed 
by  Congress  providing  that  "  When  any  judge 
of  any  court  of  the  United  States  resigns  his 
office,  after  having  held  his  commission  as  such 
at  least  ten  years,  and  having  attained  the  age 
of  seventy  years,  he  shall,  during  the  residue  of 
his  natural  life,  receive  the  same  salary  which 
was  by  law  payable  to  him  at  the  time  of  his 
resignation."     R.  S.  U.  S.,  §  714. 

Although  Congress  deemed  it  wise  to  pension 
the  judges  of  the  United  States,  few  of  the 
States  have  followed  in  its  lead  in  providing  re- 
tiring pensions  for  their  judges.  In  New  York 
the  Constitution  provides:  "But  no  person 
shall  hold  the  office  of  justice  or  judge  of  any 
court  longer  than  until  and  including  the  last 
day  of  December  next  after  he  shall  be  seventy 
years  of  age.  The  compensation  of  every  judge 
of  the  Court  of  Appeals,  and  of  every  justice  of 
the  Supreme  Court,  whose  term  of  office  shall 
be  abridged  pursuant  to  this  provision,  and  who 
shall  have  served  as  such  judge  or  justice  ten 
years  or  more,  shall  be  continued  during  the 
remainder  of  the  term  for  which  he  was 
elected."  §  13,  art.  6,  Cons.  St.  N.  Y.;  R.  S., 
etc.,  638.    . 

This  falls  far  short  of  a  pension  for  life. 
In  1885  the  Legislature  of  Massachusetts 
passed  "An  act  to  provide  for  the  retirement  of 
justices  of  the  Supreme  Judicial  Court,  and  for 
their  compensation  in  certain  cases,"  which 
provided  as  follows:  "Any  justice  of  the  Su- 
preme Judicial  Court,  having  held  his  commis- 
sion as  such  at  least  ten  consecutive  years,  and 
having  attained  the  age  of  seventy  years,  who 
shall  resign  office,  shall,  during  the  residue  of 
his  natural  life,  receive  three-fourths  of  the  sal- 
ary which  was  by  law  payable .  to  him  at  the 
time  of  his  resignation,  to  be  paid  from  the 
treasury  of  the  Commonwealth,  in  the  same 
manner  as  the  salaries  of  acting  justices  are 
paid."  Supp.  to  Pub.  Stats,  of  Mass.  82-88, 
chap.  162,  p.  287.  Excepting  these  two  pro- 
visions, there  seem  to  be  no  laws  providing 
pensions  for  retiring  judges  throughout  the  dif- 
ferent States.  . 

In  Pennsylvania  there  is  no  provision,  but 
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rumor  says  a  bill  is  to  be  introduced  in  the 
Legislature  to  provide  pensions  for  Common 
Pleas  judges  who  have  served  thirty  years. 
Some  pension  law  is  much  needed,  but  it 
should  not  provide  alone  for  one  set  of  judges. 
The  justices  of  the  Supreme  Court  serve  for 
one  term  of  twenty-one  years,  and  cannot  be 
re-elected  (§  2,  art.  5,  Const.  Penn.,  Purd.  34), 
and  many  of  them,  after  giving  up  large  and 
lucrative  practices  at  the  bar,  find  themselves, 
if  indeed  they  live  through  the  hardships  of 
their  term,  at  a  period  of  life  when  their  labors 
should  be  done,  forced  to  enter  the  arena 
again.  

The  incomes  of  the  learned  professions  in  the 
city  of  New  York  are  the  theme  of  a  recent  ar- 
ticle contributed  by  Mr.  J.  H.  Browne  to  Har- 
per s  Magazine.     Mr.  Browne  says:    "  The  two 
most  lucrative  callings  are  generally  conceded 
to  be,  the  world  over,  and  in  New  York  con- 
spicuously, the  law  and  banking.     Accounts  of 
the  golden  rewards  of  lawyers  and  bankers  so 
constantly  assail  our  ears  that  we  might  readily 
regret  that  we  had  not  selected  one  or  the  other 
as  our  vocation.     But  such  accounts  are  decep- 
tions. Law  is  remarkably  uncertain.  Hundreds 
of  young  men  study  it  who  are  never  admitted 
to  the  bar;  and  of  hundreds  admitted  not  more 
than  one-tenth  of  them  practice.  Of  those  who 
practice  a  large  majority  get  so  very  scant  a  live- 
lihood that  they  are  continually  driven  to  other 
occupations  to  make  both  ends  meet.     New 
York  is   to-day  full  of   half-starving   lawyers, 
while  the  air  is  ringing  with  a  score  of  names 
coupled  with  munificent  incomes.     How  happy 
would  the  mass  of  them  be  if  they  could  be 
sure,  in  the  accepted  sense,  of  their  bread  and 
butter.     Every  block  uptown  seems  to  contain 
one  doctor  at  least.     There  is  in  the  aggregate 
such  a  number  of  doctors  as  to  indicate  that  the 
city  is  the  seat  of  pestilence,  when  in  fact  it  is 
remarkably  healthful.     The  explanation  is  that 
many  of  the  doctors  have  no  regular  patients, 
and  are  compelled  to  lean  on  patients  they  may 
pick  up.  A  few  of  high  repute,  who  attend  mil- 
lionaires   professionally,  are    flourishing;    but 
their  medical  brothers  generally  are  the  oppo- 
site of  pecunious.     The  smallest  income  that  a 
New  Yorker  with  a  New  York  family,  as  pre- 
scribed— a  wife  and  two  children — can  support 
himself  on  decently  is  put  at  $5,000.  To  attain 


that,  a  physician,  it  is  alleged,  must  be  capable, 
diligent,  conscientious  and  watchful  until  past 
middle  age.  Physicians  in  that  city  generally  do 
not  earn  $1,500  a  year,  and  in  the  country  fre- 
quently not  more  than  $500  to  $600.  What 
hope  have  they  of  rising  above  the  bread-and- 
butter  question?  Manhattan  is  regarded  as  the 
paradise  of  preachers,  because  a  dozen  or  more 
pastors  of .  fashionable  churches  have  salaries 
ranging  from  $10,000  to  $15,000.  But  most  of 
the  pulpits  there  are  filled  by  men  whose  pay  is 
such  that  they  are  obliged  to  practice  rigid 
economy  to  keep  out  of  debt.  In  the  villages 
and  small  towns  throughout  the  country,  clergy- 
men have  nothing  like  adequate  compensation 
for  their  labor;  and  to  this  fact  is  ascribed  the 
remarkable  decline  of  late  in  the  number  of 
students  at  the  theological  seminaries.  Theol- 
ogy, indeed,  is  now  accounted  one  of  the  call- 
ings that  have,  in  most  cases,,  ceased  to  be  re- 
munerative. It  does  not  respond  to  the  great 
practical  questions  of  the  day." 


As  to  the  incomes  of  lawyers  in  the  metropo- 
lis, the  New  York  Evening  Post  says  that,  al- 
though there  are  as  many  as  six  thousand  at- 
torneys actively  practicing  in  that  city,  each  of 
whom  is  probably  doing  as  well  as,  if  not  bet- 
ter than,  he  would  in  any  other  calling,  the 
Circuit  Court  calendar,  which  is  typical  of 
others,  shows  that  not  more  than  eighteen  hun- 
dred of  them  can  be  classified  as  litigating  law- 
yers. This  number,  it  is  safe  to  say,  includes 
every  member  of  the  bar  into  whose  office  has 
come,  during  the  last  twenty-five  years,  business 
which  resulted  in  a  common-law  action  brought 
in  the  Supreme  Court.  The  other  four  thou- 
sand have  worried  along  on  their  incomes  as 
chamber  counsellors,  advising  as  to  contracts 
or  investments,  passing  titles  or  caring  for  trust 
properties.  The  number  of  cases  on  the  Cir- 
cuit Court  calendar — thirty-two  hundred — act- 
ually represents  approximately  the  number  of 
joinders  of  issue  in  two  years,  the  monthly  av- 
erage being  one  hundred  and  fifty,  or  one  case 
a  year  for  each  litigating  lawyer  on  the  list. 
Thus  the  professional  income,  even  for  this 
class  of  attorneys,  growing  out  of  litigation, 
may  be  put  at  a  low  figure,  even  though  the 
lighter  calendars  of  three  other  courts  be  in- 
Digitized  by  VjOOQlC 
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A  PRACTICAL  VIEW  OF  LAW  REFORM. 

By  3.  Newton  Flero,'  President  of  the  New  York  State  Bar 
Association. 


Conservatism  of  the  Law  and  Lawyers. 

MIDWAY  between  the  views  of  radicals  and  re- 
formers on  the  one  hand  and  that  of  conserva- 
tives and  those  clinging  to  the  past  on  the  other,  is 
usually  found  the  path  of  wisdom  and  safety.  In 
our  profession,  conservatism  has  so  long  held  sway 
that  it  has  become  proverbial,  and  suggestions  of 
progress  are  frequently  treated  with  but  scant 
courtesy,  and  occasionally  with  undisguised  con- 
tempt. 

So  far  as  the  boasted  conservatism  of  the  law  and 
lawyers  has  been  beneficial  in  that  it  has  from  time 
to  time  stood  in  the  way  of  arbitrary  power,  pro- 
tected the  liberties  of  the  people  and  secured  the 
rights  of  the  poor  and  lowly  against  the  rich  and 
powerful,  so  far  it  is  to  be  indorsed  and  commended. 
So  far  as  it  has  preserved  antiquated  forms  long 
after  the  substance  has  departed  or  has  for  centuries 
unnecessarily  and  unreasonably  retained  separate 
tribunals  with  conflicting  jurisdictions,  or  has  per- 
petuated arbitrary  laws  long  after  the  reason  for, 
their  existence  has  ceased,  it  is  to  be  criticised,  cen- 
sured and  avoided. 

Discussing  the  indisposition  of  the  profession  to 
grapple  with  living  questions,  a  recent  law  periodical 
justly  remarks:  "The  great  want  of  the  hour  is 
that  lawyers  should  feel  a  personal  responsibility  in 
this  matter.  The  tendency  to  throw  upon  others, 
or  to  preserve  a  stolid  indifference  to  the  work  of 
law  reform,  is  one  of  the  chief  pbstacles  to  the  pro- 
fession's advance.  Yet  this  tendency  has  been  so 
long  indulged  that  it  has  become  a  professional 
trait.  This  is  wrong.  It  is  also  unprofessional. 
In  a  peculiar  degree,  the  profession  of  law  is  pledged 
to  keep  in  touch  with  all  mankind  and  abreast  of 
the  times.  It  must  needs  do  this  if  it  would  be  the 
handmaid  of  justice.  It  becomes  the  servant  of  op- 
pression just  so  far  as  its  laggard  steps  make  dis- 
tance between  it  and  the  present  demands.  Just  so 
far  as  it  fails  to  meet  the  requirements  of  the  hour, 
it  is  discredited  in  popular  esteem  and  is  discredit- 
able to  itself." 

In  medicine,  engineering  and  even  in  theology 
steps  have  been  taken  in  advance  of  the  theory  and 
practice  of  centuries,  while  in  material  affairs,  we 
have  gone  from  the  tallow  candle  to  the  electric 
light,  from  the  stage  coach  to  the  Pullman  car,  from 
the  post  boy  to  the  Atlantic  cable.  True,  the  science 
of  jurisprudence  has  received  many  valuable  acquisi- 
tions during  the  present  century  and  must  acknowl- 
edge its  obligation  to  a  Bentham,  an  Austin  and  a 


Field,  but  still  the  law  lags  far  behind  in  the  pro- 
gress of  modern  thought  and  action.  It  has  been 
well  observed :  "The  law  is  not  in  its  nature  station- 
ary beyond  other  sciences,  it  must  change  with 
changing  manners,  the  diffusion  of  wealth,  new 
channels  of  industry  and  more  general  intelligence." 
The  increase  of  population,  the  development  of  in- 
dustrial pursuits,  the  advance  in  facilities  for  manu- 
facture and  commerce  have  brought  forward  new 
and  unheard  of  problems,  but  they  have  not  been 
met  and  grappled  with  by  the  law  and  lawyers  in 
accordance  with  the  spirit  of  the  age. 

The  law  of  real  estate  is,  despite  modifications 
and  changes,  mainly  introduced  by  the  Revised  Stat- 
utes sixty  years  ago,  still  based  to  a  very  consider- 
able extent  upon  the  condition  of  affairs  existing 
under  the  long  extinct  system  of  feudal  tenures. 
The  law  of  contracts  is  largely  drawn  from  the  civil 
law  of  the  times  of  Justinian,  modified,  improved, 
and  greatly  enriched,  it  is  true,  by  the  decisions  of 
the  common  law  courts,  while  the  law  of  probate 
and  of  divorce  has  its  foundations  in  the  ecclesias- 
tical and  canon  law  of  the  middle  ages.  These  dif- 
ferent branches  of  the  law  are  accompanied,  sur- 
rounded and  followed  by  an  endless  procession  of 
statutes  and  an  unnumbered  train  of  decisions  until 
it  is  impossible,  without  extensive  research  and 
careful  examination,  to  formulate  the  simplest  legal 
rule  or  demonstrate  the  plainest  equitable  principle. 
It  is  clear  that  there  should  be  additions,  improve- 
ments, changes  and  amendments  to  fully  accommo- 
date this  growth  of  centuries  to  the  conditions  exist- 
ing in  the  last  days  of  the  nineteenth  century. 
Much,  it  is  true,  has  been  accomplished.  The  revis- 
ion of  the  statutes  of  the  State,  the  enactment  of 
the  Code  of  Procedure  and  the  present  revision  of 
our  General  Laws,  are  all  matters  of  the  utmost  im- 
portance, but  much  more  remains  to  be  done  before 
we  can  boast  a  system  of  law  and  practice  at  once 
reasonably  simple,  tolerably  concise  and  fairly  com- 
prehensive. 

The  Science  of  Jurisprudence. 

The  science  of  jurisprudence  naturally  divides  it- 
self into  three  branches:  First,  formation  of  tribunals 
or  the  administration  of  justice ;  second,  defining 
of  rights  and  obligations  of  the  citizen;  third, 
making  of  rules  for  the  ready  application,  by  the 
courts,  of  general  principles  to  particular  cases.  The 
function  of  jurisprudence  relative  to  the  organization 
of  proper  tribunals  to  determine  the  rights  of  par- 
ties is,  under  our  form  of  government,  a  part  of  the 
organic  law,  which  provides  for  the  formation  of 
courts  of  superior  jurisdiction  and  defines  their 
powers  and  limits  their  authority.  That  portion  of 
jurisprudence  denning  rights  and  obligations  made 
up  of  that  strange  compound  of  civil  law  and  canon 
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law,  equity  and  statutes,  'which,  by  the  course  of 
decision,  has  ripened  into  the  common  law,  so-called, 
in  its  widest  sense,  makes  up  the  rules  governing 
all  the  relations  of  mankind,  public  and  private, 
and  known  as  the  substantive  law. 

The  remaining  division,  consisting  of  the  rules  of 
procedure  regulating  the  manner  in  which  the  sub- 
stantive law  shall  be  administered  by  the  courts  in 
each  case  as  it  arises,  whether  by  statute  or  by  rules 
of  court,  constitutes  the  remedial  or  adjective  law. 

In  theory  the  body  of  the  people  adopts  the  con- 
stitutional provisions  organizing  the  courts,  the 
Legislature  enacts  ihe  substantive  law,  and  the 
courts  make  regulations  for  the  application  of  the 
law  to  individual  cases,  and  in  considering  the  ques- 
tion in  a  systematic  manner  we  must  for  the  moment 
ignore  the  fact  that  practically  the  courts  have  in- 
dulged for  centuries  in  judicial  legislation,  while  of 
late  the  Legislature  has  assumed  almost  entire  con- 
trol of  matters  of  procedure  in  the  courts. 

II. 
The  Organic  Law. 
The  organization  of  courts  of  justice  and  defining 
their  powers  and  duties  by  the  organic  law  is  a 
special  interest  at  this  time,  since  the  principal  duty 
of  the  coming  convention  relates  to  the  Judiciary 
Article  of  the  Constitution.  Although  this  topic  is 
to  be  a  subject  of  discussion  before  the  association, 
I  cannot  forbear  a  few  suggestions  on  the  subject  as 
well  by  reason  of  the  general  interest  in  the  question 
as  from  my  connection  with  the  constitutional  com- 
mission of  1890,  charged  with  the  duty  of  revising 
this  article,  and  also  because  of  a  considerable 
modification  of  views  brought  about  by  examination 
and  discussion,  and  from  the  necessity  for  meeting 
the  questions  in  a  manner  which  shall  yield  practical 
results. 

Judicial  Pension*. 
This  matter  was  thoroughly  considered  in  the 
commission  of  1890,  and  section  13  of  the  Constitu- 
tion which  provides  that  the  compensation  of  judges 
whose  term  of  office  shall  be  abridged,  by  reason  of 
their  arriving  at  the  age  of  seventy  years  shall  be 
continued  during  the  remainder  of  the  term  for 
which  they  were  elected,  in  case  they  shall  have 
served  ten  years  as  such  judge,  was  recommended 
to  be  amended  by  adding  thereto  "No  judge  or 
justice  who  shall  be  hereafter  elected  shall  be  en- 
titled to  receive  any  such  compensation  after  the  last 
day  of  December  next  after  he  shall  be  seventy  years 
of  age. 

Discussion  upon  this  subject  seems  to  be  unneces- 
sary as  there  is  a  general  consensus  of  opinion  in  the 
profession  and  with  the  public,  that  while  good 
faith  demands  that  payment  of  the  established  com- 
pensation shall  be  continued  as  to  all  judges  who 


are  now  in  office  or  who  may  be  elected  under  the 
present  Constitution,  yet  as  to  the  future,  if  the  com- 
pensation is  insufficient,  it  should  be  provided  for 
by  an  annual  increase  rather  than  by  the  present 
method. 

Surrogate  and  County  Court*. 

That  county  judges  and  surrogates  are  not  allowed 
to  practise  their  profession  is,  for  many  reasons  un- 
necessary to  be  specified,  but  fully  understood  by 
every  practitioner,  exceedingly  undesirable.  The 
plain  remedy  for  this  state  of  affairs  would  appear 
to  be  the  consolidation  of  the  office  of  county  judge 
and  surrogate  in  all  counties  where  the  population 
is  such  that  a  single  person  can  perform  the  duties 
of  both  offices,  and  prohibiting  such  officer  from 
practising  his  profession  during  the  incumbency  of 
the  office.  Where  the  county  is  so  large  as  to  re- 
quire two  officers  for  the  purpose  of  discharging  the 
duties,  a  salary  should  be  paid  each  sufficient  to 
authorize  a  like  prohibition. 

Superior  City  Courts. 

It  seems  quite  clear  that  in  a  symmetrical  judicial 
system  such  courts  as  the  Superior  Court  of  New 
York  and  Buffalo,  Common  Pleas  in  New  York  and 
the  City  Court  of  Brooklyn  should  be  abolished  or 
consolidated  with  the  Supreme  Court.  They  have 
substantially  the  same  powers  and  jurisdiction  as 
that  court,  and  there  is  no  reason  why  the  embarrass- 
ment should  exist  necessarily  arising  from  different 
tribunals  and  more  particularly  from  different  ap- 
pellate courts.  Provision  should  be  made  by  which 
the  Supreme  Court  would  be  increased  by  a  sufficient 
number  of  judges  to  enable  it  to  perform  the  work 
of  all  these  courts,  and  these  courts  abolished  with 
the  possible  exception  of  the  Common  Pleas  in  the 
city  of  New  York,  which  might  be  retained  with  a 
sufficient  number  of  judges  to  discharge  the  duties 
elsewhere  devolved  upon  the  County  Courts. 

Supreme  Court. 
No  more  convenient  plan  has  been  brought  to  my 
notice  for  transacting  the  ordinary  business  of  the 
Supreme  Court  than  that  now  in  operation  so  far  as 
relates  to  Circuit  and  Special  Term.  But  certainly 
improvement  can  be  readily  made  in  the  method  of 
exercising  its  appellate  jurisdiction.  I  had  the 
honor  to  suggest  to  the  commission  of  1890,  a  plan 
of  reorganization,  which  was  substantially  adopted 
by  the  committee  upon  that  subject  and  approved 
by  that  body.  It  provides  for  four  General  Terms 
of  five  judges  each,  who  shall  be  elected  either  by 
departments  or  from  the  body  of  the  State,  and  per- 
form uo  other  duties.  In  either  case,  the  minority 
party,  whether  in  the  department  or  throughout  the 
State,  to  have  a  fair  representation  upon  the  bench. 
This  plan  gives  one  General  Term  to  New  York 
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city  and  another  to  the  Second  Department,  always 
sitting  at  Brooklyn,  and  wpuld  provide  for  sending 
causes  for  argument  from  New  York  city  to  Brook- 
lyn and  vice  verm,  or  that  sessions  of  the  General 
Term  in  the  Second  Department  should  be  held  in 
New  York  city  as  occasion  might  require,  so  that 
there  should  be  two  General  Terms  for  the  purpose 
of  transacting  the  business  of  these  two  cities  and 
of  so  much  of  the  territory  of  the  State  as  may  be 
embraced  in  the  Second  Department.  This  would 
give  a  judicial  force  of  ten  judges  for  appellate  busi- 
ness to  take  the  place  of  seven  Supreme  Court  judges 
now  designated,  and  of  the  General  Terms  of  the 
Supreme  Court  and  Common  P"leas,  leaving  two 
other  General  Terms  for  the  balance  of  the  State, 
arranging  the  remaining  departments  in  any  manner 
which  might  seem  best  calculated  to  accomplish  the 
purpose.  This  would  give  ten  General  Term  judges 
to  dispose  of  the  business,  where  nine  are  now  des- 
ignated, but  sitting  in  two  courts  instead  of  three 
as  at  present,  thereby  having  much  greater  dignity 
and  authority.  Such  a  plan  would  contemplate  the 
present  General  Term  justices  continuing  as  such 
until  the  expiration  of  their  term  and  the  election 
of  a  sufficient  number  of  judges  to  complete  the 
number  and  fill  the  positions  made  vacant  by  such 
promotions. 

Court  of  Appeal*. 

A  proper  provision  for  the  increased  business  of 
the  Court  of  Appeals  has  vexed  the  profession  for  a 
long  period,  and  opinions  differ  widely  as  to  the 
method  to  be  adopted,  although  all  agree  that  some 
steps  should  be  taken  for  the  relief  of  this  tribunal. 

While  the  work  of  the  second  division  was  most 
satisfactory,  it  is  generally  conceded  that  this  device 
is  undesirable  as  a  permanent  arrangement,  more 
particularly  in  view  of  the  fact  that  it  disarranges 
the  business  of  the  Circuits  and  General  Terms  to 
such  an  extent  as  to  be  exceedingly  inconvenient 
and  troublesome,  by  withdrawing  therefrom  so  large 
a  proportion  of  the  judicial  force. 

On  the  part  of  those  who  insist  that  the  business 
of  the  court  should  be  curtailed  so  as  to  enable  the 
present  number  of  judges  to  perform  the  duties  de- 
volving upon  it,  the  argument  is  made:  First,  that 
this  appellate  tribunal  should  not  be  so  large  as  to 
lose  its  character  as  a  judicial  body  and  diminish 
the  feeling  of  responsibility;  second,  that  perma- 
nency of  membership  tends  to  bring  the  court  to  a 
point  where  it  will  be  good  as  the  aggregate  of  the 
merits  of  all  its  members;  third,  that  uniformity  of 
decision  is  best  secured  by  a  limited  number  of 
judges,  seven  being  the  ideal  number;  fourth,  that 
a  single  rather  than  a  double  tribunal  is  necessary  to 
insure  unity  and  certainty  in  the  law. 

Those  who  advocate  an  increase  of  the  number  of 
judges  constituting  the  court,  argue  that  the  busi- 
ness should  not  be  curtailed  to  meet  a  limitation  of 


the  number  of  members  of  the  court,  but  that  the 
court  should  be  enlarged  so  as  to  enable  it  to  dis- 
pose of  the  business.  They  urge:  First,  that  a 
limitation  of  appeals  by  reason  of  amount  involved, 
is  unreasonable  and  illogical,  as  it  does  not  bear 
upon  the  importance  of  the  questions  of  law  to  be 
determined ;  second,  that  the  remedy  by  preventing 
appeals  from  orders  would  work  injustice  to  suitors 
where  the  order  involves  the  merits;  third,  that  a 
limitation  based  upon  the  character  of  the  cause  is 
not  capable  of  being  made  in  fairness  to  litigants 
and  to  the  development  and  unity  of  the  law; 
fourth,  that  a  limitation  based  on  the  unanimous 
agreement  of  the  judges  hearing  the  cause  below, 
is  not  proper  or  desirable,  since  the  Court  of  Appeals 
frequently  reverses  the  trial  court  where  it  has  been 
affirmed  without  dissent  at  General  Terra. 

Much  force  is  to  be  given  to  the  arguments  on 
both  sides  and  much  to  be  conceded  to  the  argu- 
ment ex  necessitate,  since  some  action  must  be  taken, 
either  by  increasing  the  judicial  force  or  limiting 
appeals. 

Bearing  in  mind  that  this  association  has  strongly 
favored  a  considerable  increase  in  the  number  of 
judges,  but  yet  deferring  to  the  sentiment  of  a  large 
number  of  members  of  the  profession  equally  earnest 
in  holding  the  contrary  view,  I  beg  leave  to  present 
as  a  fair  compromise : 

First.  Prohibit  appeals  where  the  amount  in- 
volved is  less  than  one  thousand  dollars,  including 
causes  relating  to  real  estate,  where  either  the  com- 
plaint or  the  proof  shows  the  value  of  the  property 
to  be  less  than  that  sum.  This  suggestion  would 
not  involve  great  hardship,  since  in  sums  less  than 
one  thousand  dollars,  a  litigation  to  the  General 
Term  is  perhaps  all  that  is  in  ordinary  cases  justifi- 
able or  necessary,  and  it  increases  the  limitation  by 
the  sum  of  five  hundred  dollars  only. 

Second.  Restrict  appeals  from  orders,  retaining 
substantially  only  appeals  from  final  orders  in  special 
proceedings  and  interlocutory  judgments.  This 
prohibition  would  save  substantially  twelve  motion 
days  annually  for  the  purpose  of  enabling  the  court 
to  hear  appeals  from  arguments. 

Third.  Increase  the  number  of  judges  from  seven 
to  nine,  thus  enlarging  the  working  capacity  of  the 
court  by  nearly  thirty  per  cent  without  seriously  af- 
fecting its  unity  or  individual  responsibility,  and  by 
allowing  seven  to  act  as  now,  enabling  the  court,  by 
slight  changes  in  its  personnel  from  time  to  time,  to 
sit  a  much  larger  portion  of  the  year,  and  conse- 
quently dispose  of  a  greater  volume  of  business. 

Fourth.  Preserve  the  present  or  similar  provision 
as  to  the  second  division  for  an  emergency  in  case 
such  should  arise.  This  would  meet  any  unforeseen 
contingency.     A  plan  by  which  the  court  could  be 
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increased  by  temporary  appointments  from  the  bar 
and  sit  in  two  divisions  so  long  as  desirable,  some 
of  the  permanent  members  of  the  court  sitting  in 
each,  would  be  preferable  to  the  present  plan,  since 
it  would  not  involve  disarrangement  of  the  Supreme 
Court  business  and  would  also  tend  to  insure  har- 
mony of  decision. 

These  constitutional  features  supplemented  by 
rules  of  the  court,  shortening  the  length  of  time  al- 
lowed for  argument,  requiring  assignment  of  the 
precise  points  of  error  in  the  notice  of  appeal,  and 
exchange  of  points  a  number  of  days  before  argu- 
ment, would  go  far  to  remedy  the  present  difficul- 
ties. 

By  assignment  of  error  in  the  notice  of  appeal, 
the  precise  point  to  be  raised  would  be  indicated  to 
the  opposite  counsel  and  to  the  court. 

The  requirement  for  the  exchange  of  points  would 
bring  to  the  attention  of  the  counsel  tbe  precise 
questions  relied  upon  by  each  party.  These  two 
provisions  would  serve  very  much  the  same  purpose 
upon  argument  as  to  matters  of  law  that  pleadings 
now  serve  in  apprising  opposing  counsel  and  the 
court  as  to  questions  of  fact  which  are  to  be  raised 
upon  the  trial,  and  would  be  the  substantial  fram- 
ing of  issues  upon  questions  of  law  and  save  much 
unnecessary  discussion  either  of  well-settled  prin- 
ciples or  those  not  called  for  in  decision  of  the  cause. 

These  provisions  would  in  and  of  themselves  tend 
much  to  shorten  arguments,  but  a  rule  of  court  by 
which  argument  should  be  made  one-half  the  length 
now  allowed  in  ordinary  cases,  would  do  ample  jus- 
tice, enable  the  court  to  ascertain  fully  and  clearly 
the  views  of  counsel,  and  give  much  more  time  for 
argument  and  consideration  of  causes. 

If  these  provisions  were  aided  by  a  constitutional 
provision  for  five  justices  at  General  Term,  making 
a  court  which  would  inspire  universal  respect  and 
confidence  by  its  organization  and  membership,  the 
disposition  to  appeal  from  the  determination  of  that 
tribunal  would  be  greatly  lessened  and  the  number 
of  appeals  would  necessarily  be  very  greatly  de- 
creased. 

It  is  submitted  that  these  suggestions  embodied 
in  constitutional  provisions  and  in  rules  of  practice 
would  practically  solve  the  difficulties  surrounding 
the  question  relating  to  the  relief  of  the  Court  of 
Appeals. 

III.' 
Substantive  Law. 

Aside  from  the  fact  that  I  have  covenanted  by  the 
title  of  this  address  to  take  a  practical  view  of  the 
subject,  divesting  myself  of  the  views  of  a  theorist 
or  feelings  of  a  partisan,  there  is  neither  time  nor 
inclination  to  enter  upon  an  elaborate  discussion  of 
the  law  governing  the  rights  and  obligations  of  the 


citizen  for  the  purpose  of  determining  the  merits  of 
the  unwritten  law  as  compared  with  a  written  sum- 
mary of  the  entire  substantive  law.  Great  names 
and  forcible  arguments  are  ranged  upon  both  sides 
of  the  question. 

It  is  possible  and  proper  to  grant  to  the  advocate 
of  that  unwritten  law,  which  is  to  be  found  only  in 
the  courts  of  England  and  America,  all  that  is 
claimed  for  its  elasticity  and  comprehensiveness, 
and  to  yield  to  the  champions  of  codification  that  a 
clear  and  concise  statement  of  legal  rules  is  desira- 
ble, and  so  far  as  practicable,  absolutely  necessary. 
Enemies  of  codification  object  to  the  "Iron-Clad 
rules"  it  is  believed  to  introduce,  which,  it  is  said, 
are  illy  adapted  to  future  litigation  and  unforeseen 
circumstances.  Its  friends  describe  the  common  law 
as  consisting  of  "  a  myriad  of  precedents,"  which 
are  claimed  to  be  difficult  to  ascertain  and  impossi- 
ble to  follow ;  yet  all  agree  on  tbe  one  hand  that 
common  law  has  been  tempered  by  equity  and  modi- 
fied by  statute,  to  "its  infinite  advantage  and  im- 
provement; and  on  the  other,  that  so  improved  and 
modified,  it  must  form  the  basis  and  ground-work 
of  a  code  of  substantive  law.  The  extremists  of  the 
one  party  insist  that  although  the  common  law  has 
been  changed  from  year  to  year,  both  by  judicial 
determination  and  by  statutory  enactment,  further 
legislative  interference  will  seriously  affect  or  en- 
tirely destroy  its  usefulness,  and  insist  the  temple 
shall  not  be  touched  by  profane  hands ;  while  the 
radicals  of  the  other  urge  that  gradual  amendment 
and  careful  revision,  as  occasion  demands,  is  insuffi- 
cient and  undesirable,  and  are  not  content  with  any 
measure  short  of  full  and  complete  statutory  regula- 
tions, covering  every  phase  of  every  question,  and 
insist  that  the  growth  of  centuries  shall  be  to  a  great 
extent  set  aside  or  ignored. 

It  is  concededly  desirable,  so  far  as  possible,  to 
enact  existing  laws  in  accessible  form,  decide  vexed 
questions,  abolish  useless  distinctions,  and  add  such 
provisions  as  lapse  of  time,  change  of  manners,  in- 
crease of  population  and  development  of  business 
interest  demand,  leaving  untouched  all  that  is  inca- 
pable of  improvement,  disturbing  no  fixed  rule  from 
an  arbitrary  love  of  chance,  and  making  no  addi- 
tions except  those  demanded  by  experience  and  jus- 
tified by  careful  observation.  Such  a  revision  of  the 
statutes,  embodying  to  some  extent  the  enactment 
of  common-law  rules  and  equitable  principles,  as  also 
the  well-settled  canons  of  the  civil  law,  which  have 
become  part  and  parcel  of  our  jurisprudence,  and 
eliminating  what  has  become  harmful  and  obsolete, 
is  a  fair  middle-ground  for  experiment  and  compro- 
mise. This  view  is  admirably  formulated  by  a 
learned  member  of  the  committee  on  law  reform,  a 
warm  advocate  of  the  unwritten  law,  in  the  report 
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of  that  committee  on  this  subject  now  before  the 
association.  He  says:  "I  think  there  are  some 
branches  of  the  common  law  which  could  be  put 
into  statutory  form  to  advantage,  although  I  do  not 
think  the  general  body  of  the  common  law  can  be 
codified  without  causing  more  uncertainty  and  liti- 
gation than  the  common  law  at  present  produces.1' 

The  mere  process  of  presenting  the  scattered  and 
much-disputed  rules  of  law  in  a  more  compact  and 
definite  form  must  of  necessity  compel  a  certain 
amount  of  alteration  in  and  repeal  of  these  rules  to 
conform  them  to  modern  requirements,  and  so  far 
relieve  the  law  from  the  condition  described  by  one 
of  the  ablest  members  of  the  highest  tribunal,  who 
says:  "There  are  many  rules  appertaining  to  the 
ownership  of  real  property  originating  in  the  feudal 
ages,  for  the  existence  of  which  the  reason  does  not 
now  exist,  or  is  not  discernible,  and  yet,  on  that 
account,  courts  are  not  authorized  to  disregard 
them.  They  must  remain  until  the  Legislature  ab- 
rogates or  changes  them,  like  statutes  founded 
upon  no  reason,  or  upon  reasons  that  have  ceased  to 
operate." 

A  somewhat  careful  examination  of  the  subject  of 
domestic  relations,  to  which  I  have  heretofore  re- 
ferred in  this  connection,  has  further  impressed  upon 
me  much  confidence  in  this  topic  by  way  of  experi- 
ment, embracing  as  it  does  the  law  of  marriage  and 
divorce,  husband  and  wife,  parent  and  child,  guar- 
dian and  ward  and  master  and  servant;  it  has  been 
the  subject  of  legislation  to  a  greater  extent  than 
perhaps  any  other  single  topic.  The  Revised  Stat- 
utes regulate  the  marriage  contract  and  define  its 
validity. 

The  Code  of  Procedure,  by  an  anomalous  arrange- 
ment, while  regulating  the  method  of  obtaining 
divorce  in  the  courts,  prescribes  the  grounds  upon 
which  it  can  be  granted.  The  relations  of  husband 
and  wife  as  to  property  rights  have  been  the  subject 
of  numerous  statutes  from  1847  to  1894,  and  scarcely 
a  vestige  of  the  common-law  rules  remains.  The 
old  forms  of  guardianship  by  nurture  and  in  socage 
have  been  abolished  and  new  regulations  instituted 
by  statute.  What  is  more  convenient  and  promising 
than  to  gather  all  these  statutes  and  a  few  common- 
law  rules  still  in  effect  in  a  single  chapter?  The  re- 
lation of  master  and  servant,  by  reason  of  the 
growth  and  expansion  of  the  topic,  has  so  changed 
that  it  can  no  longer  be  regarded  as  one  of  the  do- 
mestic relations  except  in  name,  and  the  result  of 
judicial  legislation  on  the  subject  might  either  be 
embodied  in  a  single  chapter  or  the  entire  topic  left 
out  of  consideration,  without  affecting  in  any  way 
the  symmetry  of  such  a  proposed  statute.  This  view 
does  not,  as  some  of  the  ardent  supporters  of  the 
common  law  insist,  in  any  way  involve  an  indorse- 


ment of  codification  as  such.  It  is  purely  experi- 
mental, and  to  be  entered  upon  only  as  to  topics 
now  mainly  reduced  to  statutes.  Nor,  on  the  other 
hand,  is  it  an  abandonment  of  codification,  since  it 
is  an  experiment  by  way  of  bringing  together  all  the 
statutes  on  the  subject,  with  such  common-law  rules 
as  shall  prove  capable  of  being  readily  reduced  to 
statutory  form.  It  is  not  impracticable  or  impossi- 
ble in  such  a  case  as  this  for  "  the  reviser  to  gather 
together  all  the  rules  that  can  be  found  in  the  stat- 
utes, reports,  treatises  or  digests,  separate  the  par- 
tial from  the  general,  lay  aside  the  obsolete,  recon- 
cile the  contradictory,  and  avoiding  repetition,  ar- 
range the  results  in  fit  order,  and  express  them  in 
perspicuous  language."  Such  a  piece  of  workman- 
ship, giving  the  law  on  the  subject,  analyzed,  con- 
densed and  clearly  stated  in  scientific  order,  would 
be  a  boon  to  the  profession,  making  a  comprehen- 
sive statute,  conforming  to  Lord  Bacon's  recom- 
mendation three  centuries  ago,  that  "  the  reports  of 
England  [then  amounting  to  sixty  volumes]  should 
be  purged  and  revised,  whereby  they  may  be  re- 
duced to  fewer  volumes  and  clearer  resolutions." 
Such  an  expression  in  no  wise  detracts  from  the 
glory  of  the  common  law  or  from  the  benefits  of 
comprehensive  codification.  It  can  be  entered  upon 
and  completed  in  a  brief  space  of  time,  without  in- 
terference with  the  views  of  those  holding  to  either 
belief,  without  committing  them  to  its  results  or 
embarrassing  them  as  to  their  future  views  or  ac- 
tion. If  it  is  a  failure,  it  will  sound  the  death  knell 
of  codification  of  the  substantive  law  in  New  York 
for  many  decades.  If  successful,  it  will  tend  to 
solve  the  vexed  problem,  and  be  a  step  in  the  pro- 
gress of  law  reform,  which  may  be  followed  just  so 
far  as,  and  no  further  than,  it  may  be  found  desira- 
ble and  expedient.  To  use  the  words  of  a  learned 
writer  who  discussed  this  question  a  score  of  years 
ago:  "If  we  could  have  the  statutes  and  common 
law  of  the  State,  so  far  as  it  has  been  ascertained 
and  declared  by  her  courts  upon  any  particular  sub- 
ject, collected  and  arranged  with  exactness  in  the 
form  of  a  statute,  and  enacted  as  such  by  the  Leg- 
islature, we  should  have  the  law  on  that  subject 
posted  up,  as  it  were  to  that  time,  and  should  have 
a  starting-point  in  our  investigations  upon  which  all 
would  be  agreed."  We  do  not  say  the  remedy  is 
easy  or  certain,  but  it  seems  safe  to  say  that  some- 
thing approximating  it  might  be  found  feasible  and 
the  attempt  is  certainly  desirable,  thus  steering 
clear  of  the  objections  to  and  difficulties  of  prepar- 
ing and  enacting  a  complete  code  of  substantive 
law,  and  yet  accomplishing  many  of  the  good  re- 
sults, for  which  a  tho.rough  and  painstaking  revis- 
ion of  the  statutory  and  common  law  is  deemed  ex- 
pedient and  necessary. 
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IV. 
Remedial  Law. 

The  law  of  procedure  was,  in  the  common-law 
courts,  and  more  particularly  in  chancery,  a  matter 
of  rules  and  regulations  engrafted  upon  custom  and 
usage.  It  constituted  the  chief  difference  between 
law  and  equity  when  these  branches  were  adminis- 
tered by  different  tribunals,  with  differing  powers 
and  sometimes  conflicting  authority  and  jurisdic- 
tion. 

The  law  of  procedure,  sometimes  called  adjective 
law,  to  distinguish  it  from  the  substantive  law,  says 
Bentham,  is  "a  means  to  an  end;  that  end  is  or 
ought  to  be  the  execution  of  the  commands  issued, 
the  fulfillment  of  the  predictions  delivered,  and 
completion  of  the  engagements  taken  by  the  sub- 
stantive law ; "  or,  in  other  words,  the  business  of 
procedure  is  to  enable  the  suitor  through  his  coun- 
sel to  present  his  cause  to  the  court  in  the  most 
concise  and  effective  form,  and  obtain  a  determina- 
tion as  to  its  merits  by  the  most  direct  and  simple 
methods,  following  such  determination  by  an  exe- 
cution of  the  decision  in  the  most  speedy  and  inex- 
pensive manner. 

The  Constitution  of  1846,  the  judiciary  article  of 
1847  and  the  Code  of  1848  remedied  a  great  and 
crying  evil  by  uniting  the  common  law  and  chan- 
cery courts  and  thus  simplifying  the  administration 
of  justice,  but  they  did  not  complete  the  work. 

The  first  Code  of  Procedure  was  planned  and  sub- 
mitted to  the  Legislature,  and,  in  part  only,  adopted 
in  1848.  and  its  four  hundred  and  seventy-three  sec- 
tions furnished  rules  of  practice  for  nearly  twenty 
years.  It  covered  the  ordinary  incidents  of  proced- 
ure, and  upon  the  points  as  to  which  it  regulated 
questions  of  practice  was  entirely  satisfactory  to  the 
profession.  It  was  clear,  condensed  and  accurate 
and  covered  only  the  ground  necessary  to  the  prac- 
tising lawyer.  It  is  a  most  remarkable  fact  that  but 
few  lawyers  are  aware  that  this  Code  was  supple- 
mented in  1850,  by  the  commissioners  by  whom  it 
was  originally  drafted,  by  a  report  of  a  system  of 
practice  in  four  parts,  consisting  of  one  thousand 
eight  hundred  and  eighty-four  sections,  followed  by 
a  more  complete  and  revised  work  in  18S3,  contain- 
ing one  thousand  eight  hundred  and  forty  sections, 
covering  substantially  the  ground  of  the  present 
Code,  and,  it  must  be  conceded,  in  an  infinitely  bet- 
ter manner  as  to  substance,  stylo  and  arrangement. 
No  action  was  ever  taken  upon  these  reports,  and 
several  years  after,  a  commission  appointed  to  revise 
the  statutes  of  the  State  undertook,  without  due  au- 
thority or  sufficient  skill,  the  business  of  drafting  a 
new  code,  largely  setting  aside  and  ignoring  the 
work  of  the  former  commission  and  engrafting  upon 
it  matters  foreign  to  the  remedial  law,  adopting  an 


arrangement  lacking  both  scientific  basis  and  prac- 
tical convenience,  and  a  style  verbose,  involved  and 
inaccurate.  In  framing  a  code  it  is  said:  "There 
are  two  opposite  difficulties  to  be  avoided ;  on  the 
one  hand  the  danger,  by  provisions  too  'general,  of 
leaving  a  wide  space  for  judicial  discretion ;  on  the 
other,  equal  danger  by  going  into  minute  details  of 
making  the  practice  inflexible  and  intricate,  increas- 
ing the  risks  of  mischance  and  leaving  unprovided 
for  whatever  particulars  were  unforeseen."  The 
framers  of  the  Code  of  1877  fell  into  both  these 
errors,  but  more  particularly  the  latter.  This  Code 
was  adopted  against  the  earnest  protest  of  the  bar 
and  only  under  the  plea  of  necessity  and  pretext  of 
early  revision.  Its  friends  admitted  It  was  imper- 
fect, but  insisted  it  could  be  improved.  It  was 
deemed  necessary  because  only  a  portion  of  the 
rules  of  procedure  were  covered  by  the  Code  then 
in  existence,  and  most  lawyers  had  already  forgot- 
ten the  report  of  the  commissioners  of  1853,  which 
remedied  this  difficulty.  The  expectation  of  im- 
provement has  proved  an  "iridescent  dream." 

"The  Code  is  not  comprehensive,  which  a  code 
should  be,  and  it  is  minute,  which  a  code  must  not 
be."  It  attempts  to  provide  for  every  case  by  an 
enumeration  of  particulars,  while  a  code  should  pro- 
vide for  these  things  by  a  general  description. 
Statutes,  common-law  rules  and  procedure  are  hope- 
lessly and  inextricably  mixed,  matters  of  substan- 
tive law  having  been  transferred  from  the  statutes 
and  common-law  rules  enacted  among  regulations  of 
practice.  To  illustrate :  Under  chapter  15,  which  is 
defined  as  relating  to  "  special  provisions  regulating 
other  particular  actions  and  rights  of  action  and  ac- 
tions by  or  against  particular  parties"  (note  the 
clear,  accurate  and  limpid  style  of  this  definition) 
are  contained  numerous  provisions  not  only  regulat- 
ing the  practice,  but  giving  rights  of  actiou.  The 
first  title  under  this  head  relates  to  matrimonial  ac- 
tions. Under  it  are  provisions  taken  from  the  stat- 
utes setting  out  the  grounds  for  divorce  and  separa- 
tion, in  addition  to  the  regulations  as  to  the  method 
in  which  such  action  should  be  carried  on,  which  is 
the  only  province  of  a  code. 

Title  2,  relative  to  corporations,  not  only  regu- 
lates the  method  of  carrying  on  actions  against 
these  bodies,  but  provides  what  constitutes  a  cause 
of  action  against  corporations,  a  matter  manifestly 
belonging  to  the  statutes  on  that  subject. 

Under  article  4  of  title  5  of  that  chapter  are  pro- 
visions for  an  action  to  recover  damages  for  death 
caused  by  negligence  of  another,  a  right  of  action 
which  did  not  exist  at  common  law  and  which  is 
entirely  statutory  and  has  no  place  in  a  Code  of 
Procedure.  This  is  followed  by  the  enactment  of  a 
right  not  known  to  the  common  law — giving  a  woman 
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an  action  for  words  imputing  unchastity;  and  still 
another  section  undertakes  to  regulate  what  shall 
constitute  the  common-law  action  of  libel.  Yet 
another  section  of  the  same  article  gives  a  cause  of 
action  for  bringing  suit  in  the  name  of  another  per- 
son without  his  consent.  These  are  not  regulations 
as  to  the  remedy,  but  matters  of  statutory  and  sub- 
stantive law  which  no  person  would,  under  any  cir- 
cumstances, expect  to  find  among  rules  of  proced- 
ure. They  are  among  the  most  flagrant,  but  by  no 
means  the  only  examples  of  »he  kind.  Iteration  and 
reiteration  of  the  same  subject-matter  under  differ- 
ent heads  is  frequent  and  inexcusable.  On  the 
other  hand  scarcely  any  provision  is  found  in  its 
natural  sequence  and  logical  order,  while  continual 
violations  occur  of  the  rule  laid  down  by  an  eminent 
authority  upon  the  subject  of  codification,  who 
says:  "  Ordinary  good  sense  suggests  the  adoption 
of  an  arrangement  by  which  that  which  is  common 
to  a  number  of  topics  should  be  treated  by  itself 
and  apart,  and  that  which  is  peculiar  to  each  of  the 
topics  should  also  be  treated  apart." 

As  an  illustration  of  the  lack  of  logical  arrange- 
ment attention  need  only  be  called  to  the  article 
regulating  proceedings  to  foreclose  a  mortgage  in 
which  the  first  section  regulates  the  provisions 
which  shall  be  contained  in  the  final  judgment.  A 
like  state  of  affairs  is  found  under  supplementary 
proceedings  where  the  second  of  forty  sections  pro- 
vides for  the  manner  in  which  an  order  made  in  the 
proceeding  can  be  reviewed.  The  minuteness  of 
detail  in  the  provisions  relating  to  attachment, 
orders  of  arrest  and  replevin  is  such  as  to  make 
them  impracticable  and  dangerous  to  the  suitor  and 
inconvenient  and  troublesome  to  the  practitioner, 
while  the  procedure  in  partition  is  unnecessarily 
cumbersome,  unwieldy  and  expensive.  The  law  as 
to  contempts  is  in  such  a  condition  that  it  is  utterly 
impossible  to  determine  what  the  practice  ought  to 
be  in  criminal  contempts  and  how  far  it  is  assimilated 
to  that  in  the  so-called  civil  contempts.  But  illustra- 
tions of  this  character  to  the  practising  lawyer  can 
only  be  wearisome.  I  speak  of  the  Code  of  Procedure 
from  experience  as  a  practising  lawyer,  in  attempting 
to  Sbtain  a  construction  of  its  provisions  in  the  courts, 
from  observation  of  its  study  while  a  lecturer  upon 
the  topic  in  the  law  schools,  and  from  examination 
of  its  text  and  the  decisions  under  it,  in  attempting 
to  collate  the  authorities  on  one  thousand  of  its  three 
thousand  three  hundred  and  ninety-seven  sections, 
and  I  do  not  hesitate  to  characterize  its  arrangement 
as  illogical  and  unscientific,  its  style  verbose  and 
redundant,  its  subject-matter  illy-digested  and  dif- 
ficult to  be  understood  and  applied.  It  lacks 
clearness,  precision  and  conciseness.  It  fails  in  that 
it  is  faulty  in  construction,  inordinately  diffusejn 


its  expression,  unnecessarily  and  dangerously  mi- 
nute as  to  unimportant  details  and  wanting  in  accu- 
racy and  adaptability  as  to  ordinary  and  important 
matters  of  every-day  practice. 

A  serious  difficulty  is  the  attempt  to  codify  all  the 
laws  relating  to  remedial  justice  under  a  single  head, 
and  designate  them  as  procedure,  thus  obliging  the 
lawyer  who  consults  it  upon  the  simplest  question,  to 
examine  a  statute  giving  minute  regulations  as  to 
the  machinery  of  courts  and  their  officers,  mixed 
with  the  details  of  procedure  in  inferior  jurisdic- 
tions and  mingled  with  such  portions  of  the  rules  of 
evidence  as  the  commissioners  deemed  it  conveni- 
ent to  place  among  the  regulations  for  carrying  on 
litigation. 

The  law  of  remedial  justice  should  provide  for 
the  organization  of  the  courts,  making  necessary 
rules  and  regulations  for  their  subordinate  officers, 
and  determine  the  rights  and  duties  of  those  officers, 
but  this  is  a  matter  of  administrative  detail  and 
should  not  be  thrust  upon  the  active  practitioner 
who  desires  to  examine  the  rules  and  regulations  of 
practice  affecting  his  cause  of  action  or  proceeding. 

Nearly  all  of  the  first  three  hundred  and  sixty-one 
sections  of  the  Code  relate  to  details  as  to  ministerial 
officers,  clerks,  sheriffs,  stenographers  and  the  like, 
the  admission  and  duties  of  attorneys,  extent  of  the 
jail  liberties  and  kindred  topics.  One  hundred  and 
seventy-two  sections  are  occupied  with  directions  as 
to  drawing  trial  and  grand  jurors,  mainly  relating 
to  New  York  city  and  Brooklyn.  One  hundred  and 
thirty-four  sections  contain  regulations  as  to  evi- 
dence useful  and  necessary,  but  most  of  them  not 
properly  injected  into  the  rules  of  the  court.  Again, 
four  hundred  sections  are  occupied  by  Surrogates' 
Courts;  three  hundred  by  Justices'  Courts  and  one 
hundred  by  local  courts.  So  that  we  have  in  the 
Code  relative  to  courts  and  juries  over  five  hundred 
sections,  one  hundred  and  thirty-four  sections  rela- 
tive to  evidence,  eight  hundred  sections  relative  to 
practice  in  local  courts,  none  of  which  should  be 
contained  in  the  body  of  a  Code  of  Procedure 
mainly  regulating  actions  and  proceedings  in  the 
Supreme  Court. 

A  code  of  remedial  justice  should  therefore  con- 
sist of  four  parts.  First,  a  code  of  administration 
regulating  the  constitution  of  all  the  courts  of  the 
State  and  details  of  their  organization ;  second,  a 
Code  of  Procedure,  proper  for  the  use  of  the  prac- 
tising lawyer,  governing  matters  of  practice  in  the 
Supreme  Court,  the  County  Courts  and  the  Court  of 
Appeals;  third,  rules  of  practice  in  other  tribunals 
of  local  or  inferior  jurisdiction;  fourth,  rules  of  evi- 
dence, so  far  as  they  are  well  settled  and  proper  to 
be  enacted  by  statute,  which  is  an  open  question, 

together  with  provisions  for  taking  depositions. 
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These  may  be  better  formulated  following  the 
plan  of  the  revision  commission,  as :  First,  the  court 
law  or  code  of  administration;  second,  procedure 
law  or  Code  of  Procedure ;  third,  practice  law,  relat- 
ing to  inferior  and  local  tribunals  or  code  of  prac- 
tice in  inferior  courts;  fourth,  evidence  law  or  Code 
of  Evidence.  All  these  could  be  collectively  desig- 
nated as  the  law  of  remedies. 

There  arc,  in  addition  to  these  objections  to  the 
Code,  many  other  reasons  for  its  examination  and 
revision.  To  instance:  three  trials  in  ejectment  is 
an  anomaly  in  our  practice  and  should  be  abolished, 
since  there  is  no  reason  why  a  controversy  over  a 
plot  of  ground  of  little  value  should  be  heard  more 
frequently  in  the  courts  than  a  litigation  over  per- 
sonal property  involving  very  large  interests.  Again, 
the  rules  and  regulations  with  regard  to  redemption 
of  real  property  and  sale  under  execution  are  cum- 
bersome, inconveuient  and  unnecessary;  so  also  as 
to  treble  costs  and  damages  for  certain  actions  re- 
lating to  real  estate  and  against  public  officials. 
Certainly  the  damages  which  are  to  be  allowed 
should  be  assessed  once  for  all  by  the  proper  tribu- 
nals, while  the  amount  of  costs  to  be  allowed  should 
be  adjusted  in  accordance  with  the  rules  in  other 
cases,  since  the  trial  of  an  action  of  this  character 
involves  no  greater  inherent  difficulty  than  other 
litigations.  In  the  olden  time  real  estate  had  a 
peculiar  value  and  importance.  That  time  has  now 
gone  by  and  no  reason  exists  why  the  rules  with,  re- 
gard to  real  estate  should  be  assimilated  to  those 
relative  to  personal  property.  Again,  the  law  rela- 
tive to  receivers  requires  speedy  revision  and  re- 
enactment.  This  matter  properly  belongs  to  prac- 
tice and  procedure  and  is  in  great  need  of  adjust- 
ment. The  same  is  true  as  to  the  statute  relative  to 
general  assignments  which  is  properly  part  of  the 
Code.  Both  these  measures  have  been  taken  up  by 
the  revision  commission  and  in  their  place  form  new 
chapters  to  be  added  to  the  Code.  In  a  revision 
they  could  be  given  their  proper  place,  which  is 
now  impossible.  Moreover,  the  time  for  a  revision 
of  the  Code  has  arrived  by  reason  of  the  numerous 
decisions  upon  its  different  sections,  which,  instead 
of  simplifying  the  work  of  a  practitioner,  cause  him 
additional  labor  and  difficulty.  Where  there  has 
been  an  interpretation  of  a  provision,  that  section 
should  be  so  amended  as  to  follow  the  rule  laid 
down  by  the  court,  unless  for  any  reason  it  is  desir- 
able or  necessary  to  change  such  regulation.  This 
would  save  an  immense  amount  of  labor  wasted  in 
the  examination  of  authorities  with  reference  to 
questions  of  construction  of  the  various  sections. 

Again,  the  time  has  come  for  a  revision  of  the 
Code,  because  the  courts  are  now  disposed  to  treat 
statutory  provisions  with  regard  to  procedure  in  a 
liberal  spirit  and  to  construe  them  in  such  a  way  as 


to  accomplish  the  object  for  which  they  are  in- 
tended. This  is  not  true  with  respect  to  the  early 
days  of  the  Code,  nor  was  it  true  at  the  time  of  the 
enactment  of  the  Code  of  1877,  or  for  several  years 
thereafter.  Every  lawyer  of  experience  must  note 
the  fact  that  during  the  past  few  years  there  has 
been  a  most  decided  tendency  on  the  part  of  the 
profession  and  the  bench  to  recognize  the  desirabil- 
ity and  necessity  of  so  construing'the  rules  of  prac- 
tice as  to  avoid  technical  difficulties  and  objections 
and  enable  the  practitioner  to  bring  a  cause  before 
the  court  and  obtain  its  final  disposition  in  the  sim- 
plest and  most  direct  manner  consistent  with  fair 
dealing  toward  his  opponent.  This  spirit  would  re- 
sult in  fewer  technical  decisions  and  in  a  broader 
and  more  liberal  construction  of  enactments  relating 
to  practice. 

We  ought  no  longer  to  be  obnoxious  to  the  criti- 
cism made  at  a  recent  meeting  of  the  Virginia  (Kate 
Bar  Association,  where  it  was  said  by  one  of  the 
members  in  a  debate  upon  procedure:  "The  mod- 
ern demand  for  reform  is  set  forth  in  the  English 
Code,  in  the  Connecticut  Code,  in  the  Massachu- 
setts Code.  I  find  the  New  York  Code  full  of  dan- 
gerous pitfalls."  The  objections  to  a  thorough  and 
complete  revision  I  fully  understand  and  appreciate, 
and  no  one  is  disposed  to  give  them  greater  weight 
than  myself;  yet,  weighing  all  the  difficulties  and 
embarrassments  of  the  question,  I  am  satisfied  that 
the  time  has  fully  arrived  when  the  profession 
should  protect  itself  in  this  matter,  by  insisting  upon 
revision,  condensation  and  simplification  of  the  Code 
of  Procedure,  and  that  for  once  throwing  aside  con- 
servatism, they  should  follow  the  sentiment  ex- 
pressed in  the  passage  of  Hal  lam:  "Let  us  not  be 
deterred  by  a  clamor  against  innovation  from  abro- 
gating what  is  useless,  simplifying  the  complex  or 
determining  what  is  doubtful,  nor  attempt  to  stave 
off  an  immediate  pressing  difficulty  by  a  patchwork 
scheme  of  modification  and  extensions,  but  let  us 
consult  for  posterity  in  a  comprehensive  soirit  of 
legal  philosophy." 

Legislation. 
In  view  of  the  well-settled  policy  of  the  association 
to  interest  itself  only  in  matters  of  peculiar  interest 
to  the  profession,  I  call  attention  to  some  of  the 
topics  for  legislation  which  I  deem  oroDer  for  its 
consideration. 

Admission  to  the  Bar. 

fy  reason  of  the  efforts  already  made,  and  the 
measure  of  success  which  has  attended  them,  the 
adoption  of  a  uniform  system  of  examination  for  ad- 
mission to  the  bar  takes  the  foremost  place.  This 
question  is  yearly  becoming  of  greater  importance, 
,  since,  during  the  past  year,  eleven  hundred  and 
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twenty-four  certificates  of  commencement  of  clerk- 
ship have  been  filed  with  the  clerk  of  the  Court  of 
Appeals,  as  against  nine  hundred  and  sixty-one  for 
the  preceding  year,  showing  a  very  large  increase  in 
the  number  of  students  of  the  law. 

This  subject  was  brought  to  the  attention  of  the 
General  Term  in  the  Second  Department  very  re- 
cently by  the  board  of  examiners,  who  say:  ''By  rea- 
son of  the  increase  in  population  in  the  department, 
the  number  of  persons  presenting  themselves  for  ex- 
amination is  so  largely  increased,  and  it  is  impossi- 
ble to  give  a  satisfactory  examination  to  the  appli- 
cants within  the  time  limited." 

The  report  of  the  special  committee  having  this 
matter  in  charge  shows  a  degree  of  progress  which 
justifies  the  belief  that  the  Legislature  will  act  in 
accordance  with  the  recommendations  of  the  asso- 
ciation at  a  very  early  period,  and  such  recommen- 
dations should  be  continued  and  enforced. 

Law  Reporting. 

The  matter  of  law  reporting  deserves  to  be  brought 
to  your  attention.  Although  the  Legislature  failed 
to  pass  the  bill  recommended  in  the  form  in  which 
it  was  presented  by  the  association,  substantially 
the  same  results  have  been  brought  about,  and  we 
now  have  an  official  series,  not  only  furnishing  the 
volumes  at  an  early  date,  but  placing  the  opinions 
of  all  the  courts  before  the  profession  in  weekly 
parts  with  promptness  and  accuracy,  and  including 
the  Session  Laws,  at  a  reasonable  subscription  price. 
A  digest  of  these  reports  is  announced  to  be  issued 
weekly,  to  be  reissued  quarterly  and  annually  in 
connection  with  the  combined  series,  thus  completing 
fully  the  original  plan  recommended  by  this  body. 
This  is  entirely  the  outcome  of  the  efforts  made  by 
this  association,  and  the  result  of  its  persistent  and 
continued  agitation  of  the  subject.     .  . 

CartUu  Legislation. 

Despite  all  that  may  be  said  upon  the  subject,  the 
number  of  bills  at  each  session  of  the  Legislature 
steadily  increases,  and  it  seems  useless  to  say  that 
by  far  too  much  legislation  is  indulged  in,  and  that 
it  is  almost  impossible  for  the  practising  lawyer  to 
keep  informed  upon  the  changes  by  way  of  statutory 
enactment,  to  say  nothing  of  the  numerous  local 
and  special  laws.  However,  it  appears  to  be  im- 
practicable to  suggest  any  measure  which  will  ma- 
terially lessen  the  number  of  laws,  but  the  associa- 
tion has  been  effective  in  bringing  about  a  plan  by 
which  the  quality  may  be,  and  doubtless  will  be, 
improved  to  a  marked  degree.  This  is  embodied  in 
the  authority  given  by  the  Legislature  at  its  last 
session,  following  immediately  upon  the  action  of 
this  body,  under  which  the  commission  of  statu- 
tory revision  is  given  the  powers  and  has  imposed 


upon  it  substantially  the  duties  of  legislative  coun- 
sel. 

Iiecition  of  General  Law*. 

For  a  long  period  the  chaotic  condition  of  the 
statutes  of  the  State  not  only  caused  infinite  annoy- 
ance and  embarrassment  to  the  bar,  but  gave  rise 
to  inexcusable  uncertainty  and  unnecessary  litiga- 
tion. For  many  years  no  edition  of  the  Revised 
Statutes  has  been  issued  by  authority,  and  it  has 
been  impossible  to  determine  in  many  cases  what 
statutes  have  been  amended  or  repealed. 

The  commission  appointed  a  number  of  years  ago 
to  undertake  the  work  of  revision  unfortunately  de- 
voted itself  to  the  Code  of  1877,  and  neglected  the 
duty  imposed  upon  it,  to  take  upon  itself  one  at 
that  time  unnecessary,  and  which  was  performed  in 
such  a  manner  as  to  work  great  injury  to  the  meth- 
ods of  procedure.  In  1880  another  effort  was  made 
to  remedy  the  great  and  constantly-increasing  evil 
of  piling  statutes,  like  Ossa  upon  Pelion,  without 
regard  to  construction,  symmetry  or  convenience, 
by  the  appointment  of  the  present  commission  of 
statutory  revision,  which  at  once,  upon  entering 
upon  its  duties,  formulated  a  plan  for  the  complete 
revision  of  the  general  statutes  of  the  State,  as  set 
forth  in  their  first  report. 

This  revision  of  the  General  Laws  has  proceeded 
gradually,  but  carefully  and  effectually  during  the 
past  year.  The  scheme  at  the  outset  was  carefully 
considered,  and  met  with  general  approval.  It  has 
been  improved  upon  from  time  to  time,  and  the 
work  is  progressing  in  a  most  satisfactory  manner, 
and  with  most  excellent  results.  Very  many  of  the 
more  important  laws  are  now  upon  the  statute  book, 
revised,  amended  and  much  condensed.  But  it  is 
only  when  the  work  shall  be  completed  that  its 
benefit  as  a  whole  can  be  fully  appreciated.  There 
is  occasion  for  just  criticism,  since  the  work  is  far 
from  perfect,  but  it  is  almost  impossible  to  under- 
stand and  appreciate  the  infinite  detail  of  this  mat- 
ter and  the  patience  and  painstaking  requisite  to 
collate  the  mass  of  our  illy-digested  statutes.  It  is 
admirably  executed,  in  view  of  the  difficulties  of 
the  undertaking.  There  should  be  no  question  as 
to  its  continuance  and  completion,  and  the  Legisla- 
ture should  take  such  action  as  will  most  certainly 
give  us  at  the  earliest  reasonable  moment,  but  yet 
without  undue  haste,  a  complete  revision  of  the 
general  statutes  of  the  State.  No  considerations 
should  enter  into  this  matter  except  those  of  the 
general  welfare,  and  the  association  should  spare 
no  effort  to  insure  proper  legislation  to  further  this 
work  in  order  that  the  bar  and  the  public  may  be 
relieved  from  the  doubt  and  uncertainty  that 
must  continue  to  exist  as  to  the  statute  law  of 
the  State  until  the  General  Laws  shall  be  com- 
pleted. 


70 


THE  ALBANY  LAW  JOTJKNAL. 


Bankruptcy  Act. 
In  my  address  in  1892 1  recommended  the  approval 
of  the  Torrey  Bankruptcy  Bill,  then  pending  in  Con- 
gress. It  afterward  failed  of  passage,  and  has  recently 
been  defeated  in  the  House  of  Representatives  dur- 
ing the  present  session,  hence  little  or  nothing  is  to 
be  anticipated  from  action  by  the  national  govern- 
ment, but  in  view  of  the  business  situation  it  seems 
imperatively  necessary  that  some  action  should  be 
taken  both  to  relieve  debtors  and  protect  creditors, 
and  the  only  resource  at  present  is  State  legislation. 
The  objection  to  legislation  of  this  character  is  that 
it  can  in  no  wise  affect  the  rights  of  creditors  outside 
the  State.  While  this  is  true,  it  would  seem  wiser 
to  enact  some  provision  which  would  cover  a  very 
large  percentage  of  the  cases  arising,  rather  than  al- 
low the  present  condition  of  affairs  to  continue.  It  is 
also  held  that  such  an  act  will  only  operate  upon 
debts  contracted  after  its  passage,  as  it  would  other- 
wise impair  the  obligation  of  a  contract,  but  in  a 
number  of  the  States  this  difficulty  is,  to  a  great  ex- 
tent, if  not  wholly,  avoided  by  a  provision  that  no 
person  refusing  to  release  a  debtor  shall  share  in  the 
distribution  of  his  assets  made  by  the  court.  This 
results  practically  in  a  discharge  of  the  debtor  from 
all  his  debts.  We  have  the  nucleus  for  such  legis- 
lation in  the  insolvent  acts  as  contained  in  the  Code, 
together  with  the  General  Assignment  Act.  By  what 
is  known  as  the  Two-thirds  Act  a  debtor  may  be  re- 
lieved upon  his  own  application  where  a  sufficient 
number  and  value  of  his  creditors  consent  thereto. 
Under  the  General  Assignment  Act  a  creditor  may 
make  provision  for  the  disposition  of  his  property, 
but  this  does  not  relieve  him  from  his  debts.  On 
the  other  hand,  this  encourages  preferences  and 
fraudulent  transfers,  which  should  be  prevented  by 
proper  enactment.  It  appears  to  be  feasible  to 
frame  a  statute  which  shall  contain  substantially  the 
provisions  of  the  General  Assignment  Act  and  at  the 
same  time  authorize  the  discharge  of  the  insolvent 
upon  the  same  principle  as  those  contained  in  a  bank- 
ruptcy act,  while  provision  might  be  made,  if  desir- 
able, for  involuntary  bankruptcy  upon  the  petition 
of  a  certain  number  of  creditors  representing  a  cer- 
tain proportion  of  debts,  assimilated  to  cases  of  in- 
voluntary bankruptcy  under  the  Federal  Bankruptcy 
Law  of  1867,  or  the  so-called  Torrey  bill  now  pend- 
ing in  the  United  States  Senate.  This  question 
seems  to  be  well  worthy  of  careful  consideration  in 
view  of  the  great  business  depression  and  the  desir- 
ability of  some  provision  by  which  insolvent  debtors 
may  be  relieved  from  their  debts  as  well  as  credit- 
ors protected  against  dishonest  debtors  and  fraudu- 
lent and  dishonest  assignments. 

Referees. 
I  again  call  attention  to  the  injustice  and  incon- 
venience of  trial  before  referees.     Not  only  is  it  un- 


just that,  in  case  of  reference,  the  parties  should  be 
obliged  to  pay  the  expenses  of  the  trial,  but,  under 
the  present  system,  it  is  extremely  tedious  and 
troublesome  by  reason  of  the  delays  incident  to  the 
system.  A  plan  which  would  provide  for  the  ap- 
pointment of  a  referee  or  referees  in  each  judicial 
district  sufficient  to  perform  the  duties  incident  to 
that  position,  upon  a  compensation  to  be  paid  by  the 
State,  seems  practicable  and  just,  alike  to  litigants 
and  lawyers.  Such  an  official  referee  would  not 
only  feel  a  degree  of  responsibility  not  now  con- 
nected with  the  office,  but,  being  compensated  in  a 
different  manner,  would  feel  called  upon  to  press 
the  trial  of  a  cause  to  a  conclusion  much  more  rap- 
idly thau  when,  as  at  present,  he  is  selected  upon 
consent  of  counsel.  It  would  certainly  tend  to 
judicial  independence  and  save  much  of  trouble, 
annoyance  and  delay  by  reason  of  the  fact  that  such 
an  officer  would  discharge  the  duties  of  a  judge  of 
the  court  and  have  corresponding  responsibilities. 

VI. 
Nkw  York  State  Bar  Association. 

It  is  with  great  pleasure  that  I  am  able  to  extend 
to  you  most  hearty  congratulations  upon  the  con- 
tinued prosperity  and  increased  usefulness  of  the  as- 
sociation. 

During  1891  our  reserve  fund  was  drawn  upon 
for  current  expenses  to  the  amount  of  $1,104.62. 
At  this  meeting  the  treasurer  reports  that  the  re- 
ceipts for  1893  exceed  all  expenditures  by  the  sum 
of  $1,134.84,  showing  an  improved  financial  condi- 
tion over  1891  of  $2,238.96. 

At  the  annual  meeting  in  1892  the  treasurer  re- 
ported four  hundred  and  thirty-five  members  as 
having  paid  dues  during  the  previous  year.  We 
now  have  upon  the  rolls  a  membership  of  seven  hun- 
dred and  thirty-six,  exclusive  of  fifty-eight  life 
members,  making  a  total  of  active  members  seven 
hundred  and  ninety-four,  with  several  names  before 
the  executive  committee  awaiting  its  action. 

The  cultivation  of  the  social  and  intellectual  ele- 
ment, and  the  benefits  of  wider  acquaintance  and 
more  intimate  association  among  the  members,  will 
be  noticed  as  important  features  by  those  who  have 
participated  most  frequently  in  its  annual  meetings. 
The  reports  of  its  several  committees  and  the  in- 
terest in  this  gathering  will  speak  louder  than  any 
words  upon  the  progress  made  in  the  cultivation  of 
the  science  of  jurisprudence  and  the  promotion  of 
reform  in  the  law. 

The  association  has  exerted  a  marked  and  highly 
beneficial  influence  upon  legislation  affecting  the  in- 
terests of  the  profession.  It  has  inculcated  and 
aided  in  enforcing  a  high  standard  of  honor  and  in- 
tegrity at  the  bar.  It  has  been  foremost  in  every 
movement  tending  to  improve  the  administration  of 
justice,  and  has  come  to  be  recognized  as  a  useful 

and   powerful   factor  in  all   matters  affecting  the 
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right*  and  interests  of  the  client,  the  bar  and  the 
bench.  I  trust  I  may  be  pardoned  in  expressing  my 
pride  and  gratification  at  being  able  to  relinquish 
my  trust  under  such  circumstances. 

Practical  Suggestion). 

Having  thus  briefly  called  attention  to  the  meas- 
ure of  success  and  degree  of  prosperity  accorded  us, 
I  may  be  pardoned  some  suggestions  growing  out  of 
two  years  of  study  and  experience. 

First.  While  the  association  has  rapidly  increased 
in  numbers,  no  effort  should  be  spared  to  bring  the 
membership  up  and  keep  it  as  high  as  one  thousand, 
so  that  it  may  more  fully  represent  the  bar  of  the 
State.  A  less  number  than  that  can  scarcely,  since 
there  are  over  ten  thousand  practising  lawyers  in  the 
State,  be  said  to  be  such  a  representative  body  as 
can  at  all  times  command  the  attention  to  its  recom- 
mendations which  its  position  deserves,  and  since  it 
is  the  only  organized  body  of  lawyers  whose  mem- 
bership extends  throughout  the  State,  it  should  be 
sufficiently  large  that  every  locality  should  be  repre- 
sented in  order  that  the  sentiment  of  the  profession 
may  be  arrived  at  upon  all  questions  affecting  its  in- 
terests. Beyond  the  number  I  have  named,  it  is 
doubtful  whether  numerous  additions  would  be  use- 
ful or  desirable,  as  a  larger  number  would  possibly 
tend  to  make  the  body  unwieldy  and  cumbersome 
and  render  it  difficult  to  obtain  accurate  expressions 
as  to  its  sentiments  on  any  mooted  question.  I 
therefore  urge  upon  the  association  the  adoption  of 
measures  for  such  an  increase  of  membership  as 
suggested,  believing  it  to  be  for  the  highest  inter- 
ests of  the  association  and  readily  practicable,  at 
the  same  time  advising  that  great  care  should  be 
taken  that  there  should  not  be  such  zeal  in  increas- 
ing its  numbers  as  to  induce  us  to  overlook  the 
more  important  matter  of  the  quality  and  character 
of  the  membership. 

Second.  While  increased  interest  in  the  affairs  of 
the  association  has  manifested  itself  during  the  past 
few  years,  we  have,  in  that  respect,  not  arrived  at 
such  a  point  as  to  be  able  to  ignore  our  shortcom- 
ings. As  a  rule,  lawyers  are  either  too  busy  or  too 
indifferent  to  give  to  the  affairs  of  the  association 
that  time  and  attention  which  it  demands  and  ought 
in  justice  to  receive.  There  are,  to  this  statement, 
notable  exceptions,  but  I  refer  to  the  general  spirit 
and  disposition  existing  among  the  members  of  the 
bar.  We  are  very  far  from  keeping  pace  in  that  re- 
spect with  like  associations  in  other  professions. 
▲  glance  at  the  transactions  of  the  Medical  Sopiety 
of  the  State  of  New  York,  or  an  inspection  of  its 
program  or  notice  of  the  full  attendance  upon  its 
annual  meeting,  would  serve  to  impress  upon  mem- 
bers of  the  bar  the  intense  interest  which  is  taken 
in  that  association  by  the  medical  profession.  The 
high  standing  and  absolute  authority  of  the  Ameri- 


can Society  of  Civil  Engineers  is  another  example  of 
what  can  and  should  be  accomplished  by  a  body  of 
this  character. 

Third.  I  desire  to  call  attention  to  the  manner  in 
which  the  committees  of  the  association  are  ap- 
pointed and  organized  in  order  that  it  may  become 
a  subject  of  discussion.  Upon  our  constitution  the 
principal  committees  consist  of  from  twenty-four  to 
thirty-two  members,  giving  a  membership  of  three 
or  four  in  each  judicial  district.  These  committees 
are  selected  at  the  annual  meeting  by  the  committee 
on  nominations,  consisting  of  one  member  from  each 
judicial  district.  It  is  impossible,  in  the  brief  time 
given,  to  carefully  consider  the  best  interests  of  the 
association  in  that  regard  and  always  make  such 
selections  as  are  wisest  and  most  prudent.  The 
number  of  members  renders  any  thing  like  concert 
of  action  at  any  time  almost  impossible.  A  meeting 
of  the  committees  cannot  be  had  without  great 
trouble,  and  would  involve  euormous  expense,  hence 
the  work  must  be  done  by  a  sub-committee  from 
each  of  these  committees,  and  that  device  has  been 
adopted  with  a  reasonable  degree  of  success  during 
the  past  three  or  four  years.  It  is  questionable 
whether  it  would  not  be  wiser  to  limit  the  number 
of  each  committee  to  nine  or  eleven,  thus  giving  an 
opportunity  for  the  selection  of  a  member  from  each 
judicial  district,  with  an  additional  member  from 
the  city  of  New  York,  on  account  of  its  large  mem- 
bership, and  perhaps  one  or  two  others  at  large 
throughout  the  State,  and  provide  for  the  appoint- 
ment of  these  committees  by  the  president  of  the  as- 
sociation, aided  perhaps  by  a  board  consisting  of 
the  vice-presidents,  placing  upon  them  the  re- 
sponsibility of  selecting  the  best  men  for  the  posi- 
tion. 

As  matters  now  stand  there  is  not  very  much  of 
honor  or  responsibility  in  the  selection  of  any  mem- 
ber of  the  association  for  one  of  the  standing  com- 
mittees. If  the  committees  were  smaller  and  ex- 
pected to  be  more  active  and  energetic,  an  entirely 
different  state  of  affairs  would  exist  in  that  regard. 
This  change  is  perhaps  more  desirable,  since  the 
amendment  to  the  constitution  has  provided  for  a 
meeting  of  the  joint  executive  and  law  reform  com- 
mittees to  arrange  for  the  annual  meeting.  This 
plan  has  been  most  successful  and  resulted  in  much 
good.  However,  a  committee  consisting  of  a  much 
smaller  number  could  perform  the  work  fully  as 
much  to  the  satisfaction  of  the  association,  since  it 
is  impracticable  for  forty-eight  men  to  give  personal 
attention  to  the  arrangements  for  the  annual  meet- 
ing. It  is  possible  that  the  committee  on  admis- 
sions might  reasonably  be  left  at  the  same  number 
as  at  preseut,  and  be  charged  with  the  duty  of  pro- 
posing members  for  admission,  with  the  expects- 
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tion  that  each  member  of  the  committee  would  act 
as  a  recruiting  officer  for  that  purpose. 

If  I  am  correct  in  the  views  I  have  advanced,  the 
New  York  State  Bar  Association  has  among  its  most 
pressing  duties: 

First.  To  recommend  desirable  amendments  to 
and  make  appropriate  suggestions  for  the  revision 
of  the  judiciary  article  of  the  Constitution  by  the 
coming  convention. 

Second.  To  urge  upon  the  Legislature  and  obtain 
the  enactment  of  so  much  of  the  common  law  and 
statutes  in  concise  statutory  form  as  may  be  found 
expedient  and  desirable  upon  careful  experiment 
and  observation. 

Third.  To  take  prompt  measures  to  revise,  con- 
dense and  greatly  simplify  the  methods  of  proced- 
ure in  our  courts,  and  remove  the  uncertainty  and 
perplexity  as  to  its  interpretation  which  grows  out 
of  lack  of  arrangement,  want  of  perspicuity  and 
conflict  of  decision. 

Fourth.  To  carefully  examine  and  criticise  all  en- 
actments affecting  the  relation  of  lawyer  and  client, 
and  encourage  every  thing  tending  to  dignify  and 
ennoble  the  profession. 

Fifth.  To  press  forward  the  work  of  revision  of 
the  general  laws  of  the  State  now  being  carried  on 
and  insist  that  there  shall  be  no  let  or  hindrance  in 
its  progress  until  all  the  laws  of  the  State  have  been 
thoroughly  examined  and  all  requiring  amendment 
have  been  carefully  collated  and  revised. 

If,  in  addition  to  exercising  a  watchful  care  over 
the  interests  of  the  bar  and  cherishing  a  spirit  of 
brotherhood  among  its  members,  it  shall  satisfac- 
torily solve  these  practical  questions  of  law  reform, 
this  association  will  promote  the  intentions  of  its 
founders,  forward  the  administration  of  justice  and 
perform  the  duty  it  owes  to  itself,  the  profession 
and  the  public. 

On  retiring  from  the  position  with  which  you  have 
twice  honored  me  I  cannot  and  ought  not  to  refrain 
from  expressing  my  obligation  to  the  officers  and  in- 
dividual members  for  hearty  good-will  and  effective 
co-operation.  Above  all,  my  high  appreciation  of 
the  unreserved  confidence  extended  me  in  every  ef- 
fort to  uphold  and  elevate  the  honor  and  integrity  of 
the  profession  and  increase  the  scope  of  usefulness 
of  the  association. 


There  will  be  no  vacancy  on  the  bench  of  the  New 
York  Court  of  Appeals  until  December  81,  1895, 
when  the  term  of  Judge  Finch,  a  republican,  expires. 
The  election  of  Mr.  Bartlett  this  year  increases  the 
republican  representation  on  the  bench  of  this  court 
frofh  two  to  three.  There  are  four  democratic 
judges,  Earl,  Peckham,  Gray,  and  O'Brien.  The  three 
republican  judges  are  Andrews,  Finch  and  Bartlett. 


STATUTORY  REVISION  IN  NEW  YORK. 
By  Professor  Charles  A.  Oellin,  of  Cornell. 

AN  eminent  public  officer  of  this  State  lately  re- 
marked concerning  the  members  of  a  certain 
commission,  that  they  would  not  hesitate  to  revise 
the  ten  commandments  if  they  should  happen  to 
discover  the  existence  of  those  ancient  statutes.  He 
did  not  seem  to  be  aware  that  a  revision  of  the  ten 
commandments  would  be  no  new  undertaking ;  that, 
in  fact,  one  of  the  most  ancient  instances  of  statutory 
revision  on  record,  included  the  original  ten  com- 
mandments, which  were  re-enacted  in  the  revision 
with  slight  changes  in  language,  but  without  material 
change  in  substance.  This  ancient  piece  of  statu- 
tory revision  was  published  under  due  official  au- 
thority, and  although  the  precise  date  of  its  pub- 
lication and  the  authority  under  which  it  was  pub- 
lished are  somewhat  obscured,  I  am  sure  there  are 
some  classical  scholars  in  this  audience  who  will 
recognize  it,  under  its  comparatively  modern  name 
of  Deuteronomy — etymologically  deuteroa  nomos,  the 
second  law,  or  the  first  revision. 

This  ancient  precedent  forcibly  illustrates  the  pro- 
found fact  in  the  evolution  of  jurisprudence,  that 
the  necessity  of  periodical  statutory  revision  is  uni- 
versal ;  that  no  State,  no  nation  in  whatever  stage 
of  civilization  it  may  be,  can  escape  such  necessity. 

The  thirty-fifth  section  of  the  first  Constitution  of 
the  State  of  New  York,  adopted  April  20,  1777,  im- 
posed upon  the  new  State  so  much  of  the  statute 
law  of  England  and  of  Great  Britain  as  did  form 
the  law  of  the  colony  on  April  19,  1775,  as  well  as 
the  acts  of  the  Legislature  of  the  colony,  the  resolves 
or  resolutions  of  the  congresses  of  the  colony  and  of 
the  convention  of  the  State,  all  subject  to  alteration 
by  the  Legislature.  Thus  in  addition  to  the  common 
law,  the  State  of  New  York  set  out  on  its  career, 
with  a  vast  mass  of  statutory  law  already  needing 
revision.  This  necessity  was  recognized  by  Governor 
Clinton  who  said  in  his  annual  message  at  the  open- 
ing of  the  second  session  of  the  Legislature,  Octo- 
ber, 1778:  "By  the  thirty-fifth  section  of  our  Con- 
stitution the  laws  of  this  State  are  necessarily  be- 
come complicate,  and  as  every  member  of  society  is 
materially  interested  in  the  knowledge  of  the  laws 
by  which  he  is  governed,  I  am  induced  to  believe  a 
careful  revision  of  the  laws  of  this  State  would  be 
an  acceptable  service  to  your  constituents,  and  at- 
tended with  the  most  salutary  effects." 

In  pursuance  of  this  recommendation  a  revision 
committee  was  appointed,  but  there  seems  to  be  no 
evidence  that  any  subsequent  legislation  was  due  to 
the  work  of  the  committee. 

The  next  serious  attempt  at  statutory  revision  in 

this  State  seems  to  have  been  Laws  of  1786,  ninth 

O 


THE  ALBANY  LAW  JO0ENAL. 


73 


session,  chapter  35,  entitled  "An  act  for  revising 
and  digesting  the  laws  of  this  State,"  passed  April 
15,  1786. 

From  the  preamble  to  this  act,  I  quote  as  illustrat- 
ing the  universal  necessity  of  statutory  revision,  and 
the  most  satisfactory  method  of  performing  the 
work,  as  follows : 

"And  whereas,  such  of  the  said  statutes  as  have 
been  generally  supposed  to  extend  to  the  late  colony 
and  to  this  State  are  contained  in  a  great  number  of 
volumes,  aud  these  statutes  as  well  as  the  acts  of  the 
Legislature  of  the  late  colony  are  conceived  in  a  stile 
and  language  improper  to  appear  in  the  statute 
books  of  this  State;  therefore,  be  it  enacted  etc., 
that  Samuel  Jones  and  Richard  Varick,  Esquires, 
shall  be  and  hereby  are  authorized  and  appointed 
to  collect  and  reduce  into  proper  form  under  certain 
heads  or  titles  of  bills  all  the  said  statutes  and  lay 
the  same  bills  before  the  Legislature  of  this  State, 
from  time  to  time  as  they  shall  prepare  the  same  — 
that  such  of  them  as  shall  be  approved  of  by  the 
Legislature  may  be  enacted  into  laws  of  this  State, 
to  the  intent  that  when  the  same  shall  be  completed, 
then  and  from  thenceforth  none  of  the  statutes  of 
England  and  Great  Britain  shall  operate  or  be  con- 
sidered as  laws  of  this  State." 

The  revision  resulting  from  the  reports  of  Messrs. 
Jones  and  Varick,  as  embodied  in  a  series  of  acts 
passed  during  the  next  two  years,  set  a  worthy 
model  for  all  future  revisers. 

Laws  of  1788  eleventh  session,  chapter  46,  passed 
February  27,  1788,  marks  the  close  of  that  revision 
with  the  final  clause,  "  From  and  after  the  first  day 
of  May  next  none  of  the  statutes  of  England  or  of 
Great  Britain  shall  operate  or  be  considered  as  laws 
of  this  State." 

A  detailed  history  of  statutory  revision  iu  this 
State  is  not  possible  within  the  necessary  limits  of 
this  paper.  A  reference  to  the  very  valuable  series  of 
articles  by  Robert  Ludlow  Fowler,  running  through 
volumes  20-25  of  the  Albany  Law  Journal,  par- 
ticularly to  the  seventh  article  of  the  series,  28  Alb. 
L.  J.  146,  and  to  the  Civil  List  of  the  State  of  New 
York  for  1889-91,  pages  291-8,  will  furnish  satis- 
factory information  to  the  casual  inquirer,  and  in- 
dicate the  original  sources  for  more  minute  study. 

Passing  by,  with  mere  mention,  the  private  com- 
pilation of  Greenleaf,  Kent  and  Radcliff'a  revision 
of  1802,  and  the  Revised  Laws  of  1818,  we  come 
next  to  the  great  revision  enacted  in  1827-8,  known 
as  the  Revised  Statutes.  No  single  piece  of  work, 
brought  forth  during  the  present  century,  has  been 
a  more  valuable  contribution  to  the  jurisprudence  of 
this  country.  Many  of  the  new  States  adopted  it 
almost  bodily  and  there  is  no  State  in  the  Union 
which  has  not  either  adopted  parts  of  it  outright  or 
accepted  valuable  suggestions  from  it.    It  was  much 


more  than  a  mere  technical  revision.  It  was  more 
than  a  mere  re-statement  of  existing  law,  in  syste- 
matic, consecutive  order.  It  was  what  a  revision 
in  its  broad,  full  sense  should  be,  a  readjustment  of 
outgrown  laws  to  new  conditions ;  a  filling  out  of 
inadequate  laws  to  completion;  the  fulfillment  of 
the  old  laws  without  destroying  them.  The  story 
of  this  revision  has  been  fitly  told  in  "The  Revision 
and  the  Revisers,"  by  a  distinguished  member  of 
this  association.  That  noble  eulogy  of  the  revision 
written  under  the  double  inspiration  of  professional 
admiration  and  filial  affection  awards  but  just  praise. 

The  twenty  years  next  following  the  enactment  of 
the  Revised  Statutes,  witnessed  changes  in  business 
fitly  characterized  as  revolutionary.  The  modern 
railroad  system  may  fairly  be  said  to  have  been  born 
during-this  period.  The  business  of  insurance  took 
on  such  larger  proportions  as  to  almost  seem  a  new 
enterprise.  Partnership  law  was  inadequate  to  fit 
the  great  enterprises  undertaken,  and  corporations 
were  a  business  necessity.  New  laws  were  necessary 
to  fit  the  new  conditions,  and  as  is  wise  and  neces- 
sary, in  such  transition  periods,  a  large  part  of  the 
new  legislation  was  special  legislation  for  particular 
instances.  • 

By  1846  the  time  for  a  new  statutory  revision  had 
arrived,  in  pursuance  of  the  universal  necessity 
from  which  no  State  can  escape.  The  Constitu- 
tional Convention  of  1846  was  due  partly  to  a  pop- 
ular discontent  with  the  law  and  with  lawyers.  The 
people  were  impatient  with  the  delays,  uncertain- 
ties, obscurities  and  technicalities  of  the  law,  and 
not  without  good  reason.  But  they  exaggerated 
the  possibility  of  a  millennial  clearness,  promptness 
and  justice  in  the  law  and  its  administration.  There 
was  a  vague  notion  in  the  air  that  if  the  law  were 
once  fully  and  clearly  stated  in  a  code,  no  man  who 
could  read  would  longer  need  a  lawyer  to  tell  him 
what  is  the  law. 

So  far  as  I  know,  the  first  appearance  of  the  term 
"code  "  in  the  written  law  of  this  State  was  in  the 
Constitution  of  1846.  The  popular  sentiment  to 
which  I  have  referred  found  expression  in  the  re- 
quirement of  the  new  Constitution  that  the  Legisla- 
ture should  appoint  three  commissioners  "  whose 
duty  it  shall  be  to  reduce  into  a  written  and  syste- 
matic code  the  whole  body  of  the  laws  of  this  State, 
or  so  much  and  such  parts  thereof  as  to  the  said  com- 
missioners shall  seem  practicable." 

By  1865  the  code  theory  was  exemplified  in  the 
Code  of  Procedure  enacted  in  1848,  and  in  the  four 
codes  reported  and  awaiting  legislative  action — the 
Political  Code,  the  Civil  Code,  the  Penal  Code  and 
the  Code  of  Criminal  Procedure. 

The  code  controversy  was  waged  with  partisan 
eagerness,  possibly,  at  times,  with  partisan  preju- 
dice and  bitterness,  from  1850  to  1890.     But  the  old 
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code  fight  substantially  died  out  with  the  failure  of 
the  Civil  Code  to  pass  the  Senate  in  1887,  and  its 
failure  to  pass  either  house  in  1888,  after  having 
previously  passed  two  different  Legislatures,  and 
met  two  executive  vetoes,  one  by  Governor  Robin- 
son, in  1879,  and  one  by  Governor  Cornell,  in  1882. 
Whatever  interest  one  may  have  taken  in  the  code 
controversy,  whether  as  participant  or  spectator,  no 
attentive  lawyer  will  hesitate  to  say  that  the  five 
codes  reported  in  pursuance  of  the  Constitution  of 
1846  are  a  monument  of  legal  industry,  learning 
and  ability,  of  which  their  chief  author,  the  vener- 
able member  of  this  association,  David  Dudley 
Field,  may  well  feel  proud.  It  is  really  a  marvel- 
lous success  that  more  than  half  his  work,  three 
codes  out  of  the  five  reported,  the  two  Codes  of 
Procedure  and  the  Penal  Code,  should  have  been 
enacted  into  law  in  this  State,  substantially  as 
framed  by  him. 

But  in  the  meantime  the  necessity  of  a  revision  of 
the  remaining  body  of  the  general  statutes  outside 
these  three  codes,  already  pressing  in  1846,  was  be- 
coming each  year  more  urgent.  The  Field  codes,  so 
called,  were  not  the  only  revisions  reported.  The 
period  from  1860  to  1890  is  strewn  with  the  wrecks 
of  revision  commissions.  The  reason  for  their  fail- 
ure is  now  apparent.  They  attempted  to  do  too 
much  at  once.  The  Civil  Code  covered  so  broad 
and  important  a  field,  touched  so  many  vital  inter- 
ests, that  it  necessarily  had  many  weak  points,  or, 
at  least,  many  points  which  raised  serious  differ- 
ences of  opinion.  Its  practical  strength  for  passing 
the  Legislature  as  a  single  act,  was  only  such 
strength  as  it  had  at  its  weakest  points.  No  one 
man  would  dare  to  take  the  responsibility  of  its  en- 
actment upon  his  own  individual  judgment  without 
at  least  a  year  of  careful  study.  Conceding  that  the 
Civil  Code  was  all  that  its  most  ardent  admirers 
claimed  for  it,  the  law-makers  disposed  to  vote  for 
it  were  unable  to  give  it  that  attentive  study  which 
would  satisfy  them  that  it  would  be  safe  and  pru- 
dent to  enact  it  into  law,  and  when  they  turned  to 
the  legal  profession  for  counsel  they  found  that  the 
learned  doctors,  as  happens  on  many  important 
occasions,  did  not  agree. 

By  1888  it  had  become  apparent,  even  to  the 
friends  of  the  Civil  Code,  that  if  it  were  ever  en- 
acted into  law,  it  would  have  to  be  broken  in  pieces 
and  passed  piece-meal.  The  code  controversy  had, 
already  delayed  a  revision  of  the  statutes  by  the 
natural  method  for  about  forty  years.  But  for  that 
controversy  we  would  probably  have  had  a  satisfac- 
tory revision  completed  in  1850,  but  without  the 
very  important  reforms  which  have  been  effected, 
more  especially  by  the  two  Codes  of  Procedure.  In 
the  meantime   the   natural   struggle   for  revision, 


barred  in  its  regular  courses,  had  been  working  by 
devious  and  circuitous  routes.  Single  acts  to  revise 
and  consolidate  the  laws  upon  single  topics,  were 
becoming  quite  the  fashion.  The  Assignment  Act 
of  1877,  the  Banking  Code  of  1883,  the  Orphan  and 
Destitute  Children  Act  of  1884,  the  Mechanics'  Lien 
Law  Consolidation  of  1885,  the  Fassett  Prison  Law 
of  1889,  are  familiar  illustrations  of  a  semi-uncon- 
scious effort  on  the  part  of  the  Legislature  to  meet 
the  necessities  of  the  situation  without  a  complete 
and  formal  revision  of  the  statutes,  which  had  been 
despaired  of  and  abandoned  as  a  practical  impossi- 
bility. 

A  special  message  of  Governor  Hill  to  the  Legis- 
lature of  1887,  in  relation  to  special  and  local  legis- 
lation, concluded  as  follows :  "The system  or  abuse 
of  special  legislation  is  the  growth  of  years,  and  has 
been  occasioned  by  the  absence  of  general  laws  cov- 
ering the  subjects  upon  which  legislation  is  desired. 
The  evil  cannot  be  immediately  remedied,  and  cer- 
tainly not  by  the  passage  of  hastily-conceived  or  ill- 
digested  measures,  but  only  by  a  series  of  carefully- 
prepared  and  well-considered  general  laws,  which 
cannot  readily  or  conveniently  be  framed  by  mem- 
bers themselves  during  a  busy  legislative  session.  I 
therefore  desire  to  suggest  for  your  consideration 
the  propriety  of  the  passage  of  an  act  authorizing 
the  appointment  of  a  commission  of  three  persons, 
familiar  with  the  law  and  with  the  legislative  pro- 
ceedings, to  prepare  and  submit  to  the  next  Legis- 
lature a  series  of  general  laws  upon  such  subjects  as 
may  be  specified  in  the  act,  or  as  the  commissioners 
may  deem  proper  and  expedient." 

In  pursuance  of  such  recommendation,  a  bill  was 
introduced  in  the  Senate  of  1883,  but  did  not  pass 
that  house.  Substantially  the  same  bill  was  again  in- 
troduced next  year,  and  became  chapter  289  of  the 
Laws  of  1889. 

Although  this  law  was  drafted  in  accordance  with 
the  spirit  of  the  recommendations  of  Governor  Hill, 
which  did  not  contemplate  a  general  revision  of  all 
the  statutes,  yet  it  is  evident  that  the  Legislature 
intended  to  provide  an  opening  for  the  possibility 
of  such  a  revision,  for,  after  providing  that  the  com- 
missioners should  prepare  and  report  to  the  Legis- 
lature bills  for  the  consolidation  and  revision  of  the 
general  statutes  upon  four  specified  topics,  the  Leg- 
islature added  the  general  clause  that  the  "com- 
missioners may  also  prepare  and  at  the  same  time 
report  to  the  Legislature  bills  for  the  consolidation 
and  revision,  in  like  manner,  of  such  other  general 
statutes  of  the  State  as  such  commissioners  may  con- 
sider most  in  need  of  consolidation  and  revision." 

The  commissioners  of  statutory  revision  appointed 
under  the  act  of  1839  were  confronted  at  the  outset 
with  the  question,  should  they  undertake  merely  a 
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fragmentary  piece  of  work,  or  should  they  frame  the 
bills  to  be  reported  by  them,  as  parts  of  a  consist- 
ent whole,  which  might  be  fitly  joined  together,  if 
the  remaining  parts  should  ever  be  completed. 

The  only  wisdom  required  was  to  ask  the  ques- 
tion. It  answers  itself.  The  commissioners  ac- 
cordingly formulated  a  plan  for  the  revision  of  all 
the  general  statutes  outside  the  three  codes,  to  con- 
sist of  about  fifty  chapters,  each  complete  iu  itself, 
with  its  own  repealing  schedule  of  the  laws  therein 
revised,  and  with  a  short  title  by  which  it  may  be 
cited ;  each  chapter  to  be  sectioned  separately  and 
continuously  from  beginning,  but  if  subdivided  into 
articles,  with  vacant  section  numbers  left  at  the  end 
of  each  article,  so  as  to  allow  internal  expansion,  by 
adding  new  sections  at  the  eud  of  each  article  with- 
out making  a  break  in  the  consecutive  section  num- 
bering of  the  chapter. 

This  plan  gives  the  utmost  possible  convenience 
of  reference.  Thus  section  34  of  the  Election  Law 
is  a  complete  reference,  and  is  much  more  convenient 
than  section  34,  chapter  680,  Laws  of  1892,  or  sec- 
tion 34,  chapter  6,  General  Law,  either  of  which  is 
also  equally  accurate;  and  either  of  these  three 
methods  of  reference  is  much  more  convenient  than 
the  cumbersome  reference  to  a  section  of  the  Revised 
Statutes  as  section  24  of  title  3  of  chapter  6  of  part 
II,  Revised  Statutes.  The  term  general  laws  was 
adopted  so  that  the  reference  General  Law  might 
be  easily  distinguishable  from  Revised  Statutes  of 
1830,  and  Revised  Law  of  1813,  but  this  point  has 
proved  to  be  less  important  than  was  anticipated,  as 
the  references  are,  in  fact,  made  by  section  and  short 
title  instead  of  by  section  and  chapter  number  of 
General  Laws. 

The  commissioners  began  their  work  in  the  sum- 
mer of  1889,  and  reported  to  the  Legislature  of  1890, 
their  proposed  plan  for  a  complete  revision  of  all 
the  general  statutes  outside  the  three  codes,  and  six 
chapters  of  the  proposed  revision  so  drafted  as  to  fit 
into  such  plan,  namely :  the  general  corporation  law, 
the  stock  corporation  law,  the  transportation  cor- 
porations law,  the  business  corporations  law,  the 
highway  law,  and  the  town  law. 

All  of  these  chapters,  which  were  enacted  by  the 
Legislature  of  1890,  were  ma'de  to  take  effect  in  the 
spring  of  1891,  so  that  any  amendments  found  to  be 
desirable  in  the  meantime  might  be  presented  to  the 
Legislature  of  1891,  and  enacted  before  the  chapter 
amended  should  go  into  effect.  The  object  of  such 
postponement  was  however  defeated  by  the  unfor- 
tunate deadlock  in  the  Legislature  of  1891,  in  which 
were  also  caught  all  the  chapters  of  the  revision  re- 
ported by  the  commissioners  to  the  Legislature  of 
that  year.  The  commissioner*  however  continued 
their  work  and  reported  to  the  Legislature  of  1892 
important  amendments  to  the  corporation  laws  of 
1890,    and  additional  chapters  of  the   revision,  of 


which  there  were  enacted,  the  statutory  construc- 
tion law,  the  State  law,  the  Indian  law,  the  election 
law,  the  public  dikes  law,  the  legislative  law, 
the  executive  law,  the  Salt  Springs  law,  the 
general  municipal  law,  the  county  law,  the  banking 
law,  and  the  insurance  law. 

The  game  law  was  also  enacted  at  the  same  ses- 
sion, in  pursuance  of  the  report  of  commissioners 
specially  appointed  for  that  topic,  in  such  form  as 
to  fit  into  the  general  plan  of  the  revision.  The  ex- 
cise law,  passed  by  the  Legislature  of  1892,  was  a 
fairly  complete  revision  of  that  topic,  although  not 
officially  reported  by  the  commissioners  of  statutory 
revisiou. 

By  reason  of  the  fire  in  the  State  printer's  office, 
the  commissioners  were  unable  to  make  printed  re- 
ports to  the  Legislature  of  1893.  Of  the  bills  re- 
ported in  manuscript  to  that  Legislature,  there  were 
enacted  into  law,  the  public  buildings  law,  the 
military  code,  the  public  health  law,  and  the  agri- 
cultural law. 

Thus  twenty-seven  out  of  the  forty-nine  chapters 
of  the  revision,  as  now  projected,  have  been  enacted 
into  law. 

The  first  volume  of  the  report  of  the  commission- 
ers to  the  present  Legislature  is  now  in  the  binder's 
hands.  It  contains  a  carefully  prepared  table,  show- 
ing each  section  of  the  general  statutes  amended  or 
repealed  since  1888;  a  table  showing  the  sources  of 
each  section  of  the  revision  already  enacted;  and 
the  commissioners'  drafts  of  five  additional  chapters 
of  the  revision,  the  political  divisions  law,  the  joint- 
stock  associations  law,  the  public  lands  law,  the 
State  finance  law,  and  the  canal  law.  The  next 
chapter  to  be  reported,  the  membership  corporations 
law,  is  in  the  hands  of  the  printer. 

The  distinctive  feature  of  the  reports  of  the  com- 
missioners to  the  present  Legislature  is  the  more 
minute  and  careful  indication  of  all  changes  pro- 
posed in  existing  law,  by  foot-notes  at  the  end  of 
each  section  of  the  revision,  as  well  as  at  the  end  of 
each  section  of  the  laws  proposed  to  be  repealed, 
and  a  consecutive  statement  of  all  such  chauges  in  a 
memorandum  appended  to  each  chapter.  Such  foot- 
notes and  cross-references  will  facilitate  a  compari- 
son of  the  proposed  new  law  with  the  old,  and  will 
make  a  close  scrutiny  of  the  work  of  the  commission- 
ers much  easier  for  the  Legislature. 

It  is  but  just  to  the  commissioners  to  add  that 
during  each  session  of  the  Legislature  since  they 
have  been  in  office,  they  have  acted  as  the  general 
servants  of  the  Legislature,  when  requested,  in  draft- 
ing bills,  and  during  the  intervals  between  legisla- 
tive sessions,  have  been  a  general  depositary  for  sug- 
gestions of  needful  changes  in  the  law,  which  have 

occurred  from  time  to  time  to  legislators,  judges,  law- 
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yers  and  others.  Such  suggestions,  the  commission- 
ers have  collated,  discussed  and  digested.  So  far  an 
they  have  been  able,  or  as,  on  consultation  with  those 
making  the  suggestions,  it  has  seemed  desirable,  the 
commissioners  have  drafted  such  suggestions  into 
bills,  and  reported  them  to  the  Legislature. 

The  old  code.controversy  has  not  been  awakened 
by  the  work  of  the  revision,  because,  at  last,  statu  - 
tory  revision  and  codification  have  become  identical. 
The  last  fifty  years  have  witnessed  a  revolution  in 
the  respective  domains  of  statutory  and  common 
law,  not  only  in  this  State,  but  in  every  State  of  the 
Union,  in  England,  and  in  every  English-speaking 
country. 

No  department  of  the  common  law  has  escaped 
legislative  intrusion.  Whether  under  the  name  and 
form  of  codes,  or  with  formal  hostility  to  codifica- 
tion, much  of  the  common  law  has  either  been  ex- 
pressed in  statutory  form  or  been  changed  by  statute, 
during  the  last  fifty  years,  so  that  now  a  revision  of 
the  statutes,  if  reasonably  full  and  complete,  is  sub- 
stantially all  that  the  moderate  and  sensible  advo- 
cates of  codification  ever  intended.  Even  in  the 
law  of  procedure,  where  the  controversy  has  been 
hottest,  the  States  most  strenuously  opposed  to  codes 
as  such,  have  embodied  the  leading  reforms  of  the 
Field  Codes  of  Civil  and  Criminal  Procedure,  in 
either  systematic  or  scattered  practice  acts.  While 
the  war  of  words  was  still  waging,  in  bar  associations 
sometimes,  between  the  literary  statesmen,  practical 
legislators  had  been  peacefully  and  carefully  solving 
the  problem,  although  neither  the  statesmen  in  legal 
literature,  nor  the  practical  politicians  in  the  Legis- 
lature, seemed  to  recognize  the  full  force  of  what 
was  slowly,  almost  imperceptibly,  but  actually  going 
on,  step  by  step,  in  response  to  the  practical  de- 
mands of  every-day  legislation.  The  old  fight  be- 
tween code  and  anti-code  is  off,  and  both  sides  are 
victorious.  The  entire  body  of  the  law  will  never 
stand  still  long  enough  to  be  enacted  into  the  ideal 
code,  so  long  as  society  is  progressive.  But  the 
.  written  law  is,  year  by  year,  growing  more  compre- 
hensive and  complete.  A  re-statement  of  the  written 
law  in  consecutive,  systematic  order,  is  now  codifi- 
cation or  statutory  revision,  either  or  both  as  you 
please,  and  already  the  two  terms  arc  used  inter- 
changeably by  lawyers  and  laymen  alike. 

A  revision  should  be  substantially  a  re-enactment 
of  existing  law  only.  The  present  commissioners 
have  proceeded  upon  this  conservative  theory,  but 
have  not  hesitated  to  report  many  slight  changes  in 
minor  details,  in  harmony  with  the  general  spirit  of 
existing  law ;  nor,  occasionally,  to  amplify  the  exist- 
ing statutes  with  additions  declaratory  or  corrective 
of  the  common  law.  The  commissioners  have  also, 
very  rarely,  reported  important  changes  in  the  policy 
of  the  law,  but  in  all  such  cases  sharply  calling  the 


attention  of  the  Legislature  thereto.  The  final  re- 
sponsibility for  the  revision  rests  with  the  Legisla- 
ture. The  possibility  of  errors  and  mistakes  in  such 
work  is  inevitable,  and  the  commissioners  cheerfully 
recognize  that  important  corrections  and  improve- 
ments in  their  work  have  been  the  result  of  legisla- 
tive criticism  and  amendment. 


NEW  YORK   STATE  BAR   ASSOOIATION- 
OFFIOERS   AND    COMMITTEES- 

AT  the  session  of  the  State  Bar  Association,  on 
Wednesday,  January  17,  the  following  officers 
and  committees  were  chosen  for  the  ensuing  year: 

President— Tracy  O.  Becker,  Buffalo. 

Vice-Pre$identK— First  distriot— A.V.  W.  Van  Veoh- 
teu,  New  York  oity.  Seooud  distriot— William  H.  Rob- 
ertson, Katouah.  Third  distriot — Casper  P.  Collier, 
Hudson.  Fourth  distriot— John  D.  Wendell.  Fort 
Plain.  Fifth  distriot— Daniel  G.  Griffin,  Watertown. 
Sixth  distriot— Franois  P.  Gilbert,  Stamford.  Seventh 
distriot— Adelbert  P.  Uiob,  Auburn.  Eighth  distriot— 
David  Miller,  Lookport. 

Secretary— L.  B.  Proctor,  Albany. 

Corresponding  Secretary— Justin  Kellogg.  Troy. 

Treasurer—  Albert  Hessberg,  Albany. 

Executive  Committee— Firat  distriot — William  Suhsnr. 
Robert  C.  Alexander.  E.  G.  Whi taker,  New  York  city. 
Seooud  distriot— H.  A.  Monfort,  Jamaica;  Charles  F. 
Cossum,  Poughkeepsle;  Charles  H.  Roosevelt,  New 
Roobelle.  Tbird  distriot— James  A.  Belts,  Kingston; 
Charles  J.  Buohauan,  Albany;  Charles  M.  Preston, 
Rnudout.  Fourth  distriot— Granville  M.  Ingalsbe, 
Sandy  Hill ;  James  W.  Verbeok,  Ballaton  Spa ;  Jere- 
miah Keok,  Johnstown.  Fifth  distriot— William  G. 
Tracy,  Syracuse;  John  D.  MoMahon,  Rome:  Giles  S. 
Piper,  Fulton.  Sixtb  distriot— David  C.  Robinson, 
Elmira;  Howard  D.  Newton,  Norwloh;  John  B. 
StanchBeld.  Elmira.  Seventh  Distriot- Martin  W. 
Cooke,  Rochester;  Charles  MoLouth,  Palmyra;  Fred 
W.  Noyes,  Dausville.  Eighth  distriot— Porter  Nor- 
ton,  Buffalo;  C.  Z.  Lincoln,  Little  Valley;  Laroy  Par- 
ker, Buffalo. 

Committee  on  Law  Reform — Firat  distriot — David 
Dudley  Field,  William  B.  Horublower,  Austin  Abbott, 
New  York  olty.  Seooud  distriot— Garret  J.  Garrett- 
son,  Newtown;  William  D.  Veeder,  Brooklyn; 
Robert  F.  Wilkinson,  Poughkeepsle.  Third  distriot 
—J.  Newton  Fiern,  Albany;  John  J.  Lluson,  Kings- 
ton; George  L.  Stedmati,  Albany.  Fourth  distriot, 
Zerah  S.  Westbrook,  Amsterdam ;  James  H.  Van 
Vorsl,  Soboueotady;  Louis  M.  Brown,  Glens  Falls. 
Fifth  district— Louis  Marshall,  Syraouse;  A.  H.  Saw- 
yer. Watertown ;  William  H.  Kenyou,  Oswego.  Sixtli 
distriot — George  M.  Diven,  Elmira;  Charles  A.  Collin, 
Itbaoa;  Joseph  Mason.  Hamilton.  Seventh  distriot — 
Irwin  W.  Near,  Hornellsville;  Nathaniel  Foote,  Roch- 
ester; Charles  T.  Saxtou,  Clyde.  Eighth  district— 
Adelbert  Moot,  John  Cutieeii,  Henry  H.  Seymour, 
Buffalo. 

Committee  on  Prizes— First  Distriot,  William  B. 
Horublower,  New  York  oity.  Seooud  distriot — Nathan 
D.  Petty.  Riverhead.  Third  distriot— Roswell  A.  Par- 
menter,  Troy.  Fourth  distriot — James  Gibson,  Salem. 
Fifth  distriot— Allen  E.  Kilby,  Carthage.  Sixth  dis- 
trict—Robert T.  Turner,  Elmira.  Seventh  distriot — 
Seldou  S.  Brown,  ^Rochester.  Eighth  distriot— E. 
Carletou  Sprague,  Buffalo. 

Committee  on  Admission*—  First  distriot— El  bridge 
T.  Gerry.  A.  Walker  Otis,  Jullen  T.  Davis,  S.  L.  H. 
Ward,  New  York  oity.    Second  distriot— John  Rey- 
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nolds,  Brooklyn;  Fred.  E.  Aokeriuan,  Pciughkeepsie ; 
Irvine  Brown,  Haverstraw;  J.  Harvey  Cook,  Flshkill. 
Third  district  -Hiram  K.  SiokeU,  Albany ;  F.  Arthur 
Westbrook,  Kingston;  John  Van  Sohaiok,  Cobleskill; 
Timothy  F.  Bush,  Moutieello.  Fourth  dUtriot— Ed- 
ward P.  White,  Amsterdam;  J.  Sauford  Potter, 
Whitehall;  A.  D.  L.  Baker,  Gloversville;  D.  Cady 
Smith,  Schenectady.  Fifth  dlstriot— John  Lansing. 
Watertowu;  Harry  S.  Patten,  Wbltesboro;  S.  Morti- 
mer Coon,  Oswego;  Elau  R.  Brown,  Watertowu. 
Sixth  dlstriot— Robert  T.  Turner,  Elmira;  Albert  H. 
8ewell,  Walton;  Stephen  C.  Millard,  Binfchamton. 
Seventh  distriot  —  Henry  G.  Danforth,  Nathaniel 
Foote,  Eugene  H.  Saterlee,  Rooheater;  Fred  W. 
Noyes,  Dansvtlle.  Eighth  dint  riot — I.  Sam.  Johnson, 
Warsaw;  David  Miller,  Lookport;  Ansley  Wilcox, 
Buffalo ;  Myron  H.  Peck,  Jr.,  Batavia. 

Committee  on  Grievances— Vint  distriot — Walter  S. 
Logan,  William  G.  Peokbam,  Franklin  Bartlett,  New 
York  oity.  Seoond  district — Garret  J.  Garretlson, 
Newtown;  Thomas  E.  Pearsall,  Brooklyn;  Charles  V. 
H.  Arnold,  Pougbkeepsie.  Third  distriot— Matthew 
Hale,  Albany ;  William  J.  Roohe,  Troy ;  John  Sander- 
sou,  Athens.  Fourth  distriot— John  Foley,  Saratoga; 
Daniel  M.  Westfall,  Cambridge:  Andrew  J.  Nellie, 
Johnston.  Fifth  distriot — Tbomas  Richardson,  Illon ; 
Hannibal  Smith,  Watertowu ;  William  H.  Keuyon, 
Oswego.  Sixth  distriot— Charles  R.  Hall,  Norwich; 
J.  E.  Herudon,  Elmira;  John  E.  Smith,  Morrisrille. 
Seventh  distriot — Frederick  L.  Manning,  Waterloo; 
P.  M.  Frenoh,  H.  F.  Remington,  Rochester.  Eighth 
distriot  —  Adelbert  Moot,  James  F.  Giuok,  Buffalo; 
Frederick  W.  Kruse,  Olean. 

Committee  on  Legal  Biography  —  First  distriot— 
Charles  A.  Peabody,  A.  J.  Ditteuboffer,  New  York 
oity.  Seoond  distriot— Leonard  B.  Sackett,  Pough- 
keepeie;  Martin  J.  Keogh,  New  Roohelle.  Third  dis- 
triot—John  W.  Searing,  Kingston;  Emory  A.  Chase, 
Catskill.  Fourth  district— A.  X.  Parker.  Potsdam; 
Frauds  A.  Smith.  Ellzabethtowu.  Fifth  distriot— 
Levi'H.  Brown,  Watertowu;  8.  M.  Coon,  Oswego. 
Sixth  distriot — Clifford  S.  Arms,  Biughamton;  John 
E.  Smith,  Morrisvilte.  Seventh  district — George  H. 
Humphrey,  Koehester;  Fletoher  C.  Peck,  Nunda. 
Eighth  distriot  —  Daniel  H.  MoMillan.  William  B. 
Hoyt,  Buffalo. 


CONTRACT  OF  SALE  -  WHAT  CONSTI- 
TUTES -  EVIDENCE  OF  USAGE -MEAS- 
URE OF  DAMAGES. 

TEXAS  COURT  OF  CIVIL  APPEALS.  NOVEMBER  88, 1898. 

WOLKRT  V.   AbLEDQK. 

Plaintiff  telegraphed  defendant  at  what  prices  he  would  furnish 
him  February  and  March  bacon, "  f .  o.  b.  Kansas  City,"  and 
defendant  telegraphed  back:  "  Will  take  one  car  February 
and  March  bacon .  Forward  contracts,  and  draw  for  mar- 
gins." Contracts  were  sect,  stipulating  for  the  purchase  of 
twenty-flve  thousand  pounds,  to  be  delivered  In  February, 
and  a  like  quantity  to  be  delivered  In  March.  Defendant 
refused  to  sign  the  contracts,  alleging  that  by  usage  of 
trade  a  car-load  of  bacon  was  twenty-thousand  pounds. 
Held,  In  an  action  for  breach  of  contract,  that  it  was  error 
to  instruct  that  if  the  parties  contemplated  that  before  the 
agreement  as  expressed  in  the  telegram  should  be  regarded 
as  binding,  its  terms  should  be  reduced  to  writing,  and 
signed,  and  margin  put  up,  then  the  telegrams  would  not 
constitute  a  contract,  since  the  telegrams  did  constitute  a 
contract  If  by  usage  of  trade  In  Kansas  City  a  car-load  of 
bacon  waa  twenty-flve  thousand  pounds. 

The  admission  of  evidence  to  show  a  usage  In  Texas,  where 
defendant  lived,  as  to  the  number  of  pounds  In  a  car-load, 
waa  error,  since  the  contract  was  to  be  executed  In  Kansas 
City. 

The  measure  of  damages,  If  plaintiff  were  entitled  to  recover, 
would  be  the  dlfferenoe  between  the  contraotj>rlce  and  the 


market  value  of  the  bacon  In  Kansas  City  at  the  time  It  was 
to  be  delivered,  together  with  the  cost  of  putting  it  on  the 
cars  for  shipment. 

ERROR  from  District  Court,  Houston  county. 
Action  by  Alex.  Wolert  against  8.  C.  Arledge. 
There  was  judgment  for  defendant,  and  plaintiff 
brings  error. 

t 
Nunn  &  Nunn,  for  plaintiff  in  error. 

A.  A.  Aldrieh  and  J.  R.  Burnett,  for  defendant  in 
errorr 

Pleasants,  J.  The  appellant  brought  suit  against 
appellee  for  damages  on  account  of  breach  of  con- 
tract. Plaintiff  was  engaged  at  Tyler,  Texas,  in  the 
commission  and  brokerage  business,  and  the  defend- 
ant, 8.  C.  Arledge,  was  a  grocer  at  Crockett,  Texas. 
On  the  10th  of  November,  1800,  Arledge  addressed 
Wolert  a  postal  card,  asking  for  prices  of  bacon  for 
February  and  March  delivery,  and  on  same  day 
Wolert,  in  reply  to  the  postal,  wired  Arledge  as  fol- 
lows: "  February  short  clear  bacon  six  cents ;  March 
seven  five,  all  loose,  f.  o.  b.  Kansas  City;  margin  half 
cent  per  pound.  Quick  reply  if  want  any.  Market 
booming."  On  the  same  day,  the  telegram  was  con- 
firmed by  letter.  "On  the  18th  of  November  Arledge 
wired  Wolert  as  follows:  "Will  take  one  car  Feb- 
ruary and  March  bacon.  Forward  contracts  and 
draw  for  margins."  On  the  18th  of  November 
Wolert  wrote  to  Arledge  in  these  words:  "Your 
telegram  of  even  date  at  hand,  readiug  as  follows: 
'  Will  take  one  car  February  and  March  bacon. 
Forward  contracts,  and  draw  for  margins.'  I  have 
brought  same  to  cover,  and  will  make  out  and  for- 
ward to  you  to-morrow,  and  draw  for  margins." 
Contracts  were  sent  in  accordance  with  the  advice 
contained  in  the  letter  from  Wolert,  and  also  a  draft 
for  $250,  to  cover  the  margins.  The  contracts  stipu- 
lated for  the  purchase  of  twenty-flve  thousand 
pounds  of  bacon  by  Arledge,  to  be  delivered  on 
board  of  train  at  Kansas  City,  free  of  charge,  in 
February,  and  for  the  like  quantity  to  be  delivered 
in  March,  at  same  place,  and  on  same  terms.  Ar- 
ledge refused  to  sign  the  contracts,  and  promptly 
returned  the  same,  together  with  the  draft  unbon- 
ored;  alleging  as  his  reason  for  not  signing  that  he 
had  agreed  to  buy  two  cars  of  bacon,  and  that  a  car 
of  bacon  was  twenty  thousand  pounds,  and  not 
twenty-five  thousand  pounds.  The  plaintiff,  Wolert, 
upon  return  of  the  contracts  and  the  draft,  sent 
contracts  for  the  delivery  of  forty  thousand  pounds 
of  bacon — twenty  thousand  in  February  and  the  like 
quantity  in  March — and  drew  for  $200  instead  of 
$250;  but  Arledge  declined  to  honor  the  draft,  or  to 
sign  the  contracts,  and  refused  to  have  any  further 
communication  on  the  subject.  Bacon  declined  on 
the  13th  of  November,  1890,  and  continued  to  decline 
until  after  March.     In  the  months  of  February  and 

March,  1891,  the  plaintiff,  Wolert,  sold  at   public 
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auction  in  St.  Louis,  Mo.,  the  fifty  thousand  pounds 
of  bacon,  such,  as  the  defendant  by  his  telegram  of 
the  13th  of  November  agreed  to  take,  and  afterward 
brought  his  action  to  recover  of  the  defendant 
the  difference  between  the  amounts  for  which 
the  bacon  sold  in  February  and  March  and  the 
prices  at  which  it  was  offered  to  defendant  in  the 
month  of  November;  and  upon  trial  of  the  cause 
verdict  and  judgment  were  rendered  for  defendant. 
The  appellant  complains  of  the  charge  of  the  court 
in  several  particulars. 

If  by  the  usage  of  the  trade  in  Kansas  City  a  car- 
load of  bacon  is  understood  to  be  twenty-five  thou- 
sand pounds,  then  the  telegram  sent  by  Arledge  to 
Wolert  on  the  18th  of  November,  and  Wolert's  re- 
ply thereto  of  the  same  day  constituted  a  contract 
between  the  parties,  and  a  breach  of  its  terms  by 
either  would  give  the  other  the  right  to  recover 
damages ;  and  the  court  should  not  have  instructed 
the  jury  "that  if  the  parties  contemplated  that  be- 
fore the  agreement  between  them,  as  expressed  in 
the  telegram,  should  be  regarded  as  binding  upon 
them,  the  terms' of  their  contract  should  be  reduced 
to  writing,  and  signed  by  them,  and  the  margin  be 
put  up,  then  the  telegrams  would  not  be  more  than 
negotiations  for  a  contract,  and  would  not  consti- 
tute a  contract,  or  give  plaintiff  a  cause  of  action." 
Whenever  a  distinct  and  definite  proposal  is  made 
by  one  person  to  another,  and  the  latter  accepts  the 
same  absolutely,  and  without  qualification  or  condi- 
tion, the  minds  of  the  parties  meet,  and  negotiations 
close ;  and  the  proposal  nnd  acceptance  constitute  a 
contract,  mutually  binding,  as  soon  as  the  accept- 
ance, when  negotiations  have  been  by  wire  or 
through  the  mail,  is  deposited  in  the  post-office  or 
the  telegraph  office  for  transmission  to  the  person 
making  the  proposal.  It  sometimes  occurs  that 
when  the  parties  have  agreed,  their  correspondence 
shows  that  the  agreement  is  not  considered  by  them 
as  final  and  binding  until  contracts  referred  to  in  the 
negotiations  have  been  executed  between  the  par- 
ties, but  in  this  case  the  court  is  of  the  opinion  that 
the  direction  in  the  defendant's  telegram  of  the  18th 
of  November,  to  "forward  contracts  and  draw  for 
margins,"  does  not  modify  or  change  the  purport  of 
the  preceding  words  of  the  telegram:  "Will  take 
one  car  February  and  March."  Usage  comprehends 
the  habits,  modes  and  course  of  dealing,  which  are 
generally  observed,  either  in  any  particular  branch 
of  trade  or  in  all  mercantile  transactions.  A  usage 
must  be  established,  known,  certain  and  uniform, 
and  reasonable,  and  not  contrary  to  law.  The  office 
of  a  usage  is  to  interpret  the  otherwise  indetermi- 
nate intentions  of  parties,  and  to  fix  and  to  explain 
the  meaning  of  words  and  expressions  of  doubtful 
or  various  senses.  Usage  must  be  proved  by  evi- 
dence of  facts,  not  by  mere  speculative  opinions, 
and  by  witnesses  who  have  had  frequent  and  actual 


experience  of  the  usage,  and  who  do  not  speak  from 
report  alone,  and  they  must  speak  as  to  the  course 
of  the  particular  trade.  2  Greenl.  Ev.,  §§  248,  251, 
252.  It  has  also  been  held  that  the  rules  of 
the  Chamber  of  Commerce  established  for  the  pur- 
pose of  maintaining  uniformity  in  commercial  usages 
of  the  place  are  admissible  to  show  the  existence  or 
non-existence  of  a  particular  usage  in  that  place. 
Vide  Kershaw  v.  Wright,  115  Mass.  631.  A  usage 
of  trade,  of  which  all  dealers  in  that  line  of  trade 
are  bound  to  take  notice,  must  be  known,  must  be 
uniform  and  certain.  In  this  case  the  plaintiff  in- 
sisted that  by  the  usage  of  the  trade  a  car-load  of 
bacon  meant  twenty-five  thousand  pounds;  while 
the  defendant  insisted  that  by  usage  a  car-load  meant 
twenty  thousand  pounds.  The  court,  under  this 
state  of  case,  should  have  submitted  under  instruc- 
tions, in  conformity  with  the  law  as  above  outlined, 
the  issue  of  the  existence  or  non-existence  of  a  usage 
obtaining  among  those  engaged  in  the  bacon  trade 
at  Kansas  City,  which  fixed  and  determined  the 
quantity  of  bacon  contained  in  a  car-load;  and,  if 
the  jury  found  that  such  usage  did  exist,  and  that 
it  determined  the  number  of  pounds  of  bacon  by 
the  expression  "  a  car-load  of  bacon"  to  be  twenty- 
five  thousand,  their  verdict  should  have  been  for 
the  plaintiff,  if  they  further  found  from  the  evi- 
dence that  the  plaintiff  was  able  and  ready  to  de- 
liver the  bacon  free  of  charge  on  the  cars  at  Kansas 
City  at  the  times  mentioned  in  the  correspondence 
between  the  parties,  for  transmission  to  Crockett, 
Texas,  on  defendant's  account;  and,  on  the  other 
hand,  if  the  jury  found  that  by  the  usage  of  the 
trade  of  that  city  a  car-load  of  bacon  meant  twenty 
thousand  pounds,  the  verdict  should  have  been  for 
the  defendant ;  and  so,  if  the  jury  found  that  there 
was  no  established  usage  obtaining  among  those  en- 
gaged in  the  bacon  trade  at  Kansas  City,  by  which 
the*  number  of  pounds  contained  in  a  car-load  was 
fixed  and  determined,  the  verdict  should  have  been 
for  the  defendant.  If  there  be  no  usage  determin- 
ing the  number  of  pounds  of  bacon  intended  by  the 
expression  "a  car-load,"  then  the  correspondence 
between  the  plaintiff  and  the  defendant  cannot  be 
held  to  constitute  a  contract  binding  between  them, 
because  both  the  proposal  to  purchase  and  the  ac- 
ceptance of  the  proposals  were  indefinite  as  to  the 
quantity  of  the  commodity  which  was  the  subject  of 
their  negotiations.  If  the  usage  fixed  the  number 
of  pounds  to  a  car-load  to  be  twenty  thousand,  the 
plaintiff  should  not  recover,  because  he  tendered 
for  execution  a  contract  different  from  the  one 
created  by  the  telegrams,  and  this  gave  the  defend- 
ant the  privilege  of  declining  to  make  a  purchase  on 
any  terms  with  the  plaintiff.  The  latter  not  having 
complied  with  the  terms  of  defendant's  proposal,  he 
had   the  right  to  refuse  to  treat  further  with   the 

plaintiff.     If  however  a  usage  exists  which  fixes  the 
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term  "a  car-load"  to  mean  any  number  of  pounds 
between  certain  limits,  and  twenty-five  thousand 
pounds  be  within  those  limits,  the  plaintiff  would  be 
entitled  to  a  recovery  if  he  was  able  and  ready  to 
deliver  the  bacon  at  the  place  and  at  the  times  and 
on  the  terms  proposed  by  him  in  his  correspondence 
with  the  defendant.  But  no  such  issue  as  this  was 
raised  by  the  pleadings  or  the  evidence.  The  court 
did  not  err,  as  contended  by  appellant,  in  refusing 
to  instruct  the  jury  that  the  correspondence  between 
the  parties  established  a  contract  binding  upon 
them.  As  we  have  seen,  a  usage  must  be  shown  to 
exist  in  the  place  where  the  contract  is  to  be  exe- 
cuted, and  that  place,  in  this  case,  is  Kansas  city. 
Evidence  therefore  tending  to  show  the  habit  and 
custom  of  individuals  engaged  in  business  at  Crock- 
ett, in  conducting  that  business  at  Crockett,  was 
immaterial  and  irrelevant,  and  should  not  have 
been  submitted  to  the  jury. 

The  measure  of  damages,  if  plaintiff  be  entitled 
to  recover,  is  the  difference  between  the  contract- 
price  and  tho  market  value  of  the  bacon  in  Kansas 
city  at  the  time  it  was  to  be  delivered  to  defendant, 
plus  the  cost  of  putting  it  upon  the  cars  for  ship- 
ment Vide  3  Pars.  Cont.  203,  and  Welden  v.  Meat 
Co.,  65  Tex.  487.  The  sale  of  the  bacon  in  St.  Louis 
is  not  evidence  of  the  value  of  the  property  in  Kan- 
sas city.  The  sale  of  the  meat  without  notice  to 
the  defendant  cannot  in  any  way  affect  him.  When 
the  vendor  sues  the  vendee  for  breach  of  contract 
he  may  elect,  when  there  has  been  no  delivery,  to 
treat  the  property  as  his  own,  and  sue  immediately 
for  the  difference  between  the  actual  value  of  the 
property  and  the  price  to  be  paid ;  or  he  may  con- 
sider the  property  as  the  vendee's,  and  sell  it  with 
doe  precaution,  and  after  reasonable  notice  of  his 
intention  to  sell,  given  to  the  vendee,  and  may  sue 
and  recover  the  balance  of  the  price  after  giving 
credit  for  the  amount  received  from  the  sale;  or  he 
may  consider  the  property  as  the  vendee's,  subject 
to  his  call  or  order,  and  then  the  vendor  recovers 
the  whole  of  the  price  which  the  vendee  should  pay. 
But  these  rules  apply  only  where  the  vendor  has 
possession  of  the  goods  himself.  When  be  has  con- 
tracted with  a  third  party  for  the  goods,  then  the 
vendor  can  recover  only  the  difference  between  the 
market  value  and  the  contract  price.  Vide  Pars. 
Cont.,  tupra.  There  was  no  necessity  of  a  tender  of 
the  goods  in  this  case  after  the  repeated  refusals  of 
the  defendant  to  carry  out  the  contract  which  plain- 
tiff insists  was  ma.de  by  defendant's  telegram  of 
the  13th  of  November,  and  plaintiff's  acceptance  of 
the  proposal  contained  in  that  telegram.  The  bacon 
io  question  was  never  in  the  possession  of  the  plain- 
tiff, and  he  can  recover  only  the  difference  between 
the  market  value  of  the  bacon  in  Kansas  city  at  the 
times  the  same  should  have  been  delivered  to  de- 
fendant, with  the  cost  of  placing  the  meat  on  the 
cars  for  shipment,  if  the  latter  had  been  willing  to 


receive  the  same  at  the  price  for  which  plaintiff  con- 
tracted to  sell.  And  to  entitle  him  to  recover  the 
plaintiff  must  allege  and  prove  the  market  value  at 
Kansas  city  in  the  months  of  February  and  March, 
and  his  readiness  and  willingness  and  ability  to 
make  delivery  of  the  goods  in  conformity  with  the 
terms  of  his  contract.  The  petition  seems  to  have 
been  framed  with  the  view  to  recover  the  difference 
between  the  price  obtained  upon  the  sale  of  the 
goods  and  the  price  for  which  he  had  contracted  to 
sell  them  to  defendant.  Plaintiff  could  not  sell  the 
goods  as  the  property  of  the  vendee,  and  bind  him 
thereby,  without  having  given  him  reasonable 
notice  of  plaintiff's  purpose  to  sell.  Vide  Leonard 
v.  Porter,  4  Civ.  Cas.  Ct.  App.,  §  55,  and  authori- 
ties therein  cited;  and  Kempner  v.  Heidenheimer, 
65  Tex.  591.  The  suit  is  for  the  recovery  of  dam- 
ages for  alleged  breach  of  contract,  and  if  there 
was  in  fact  a  contract,  and  a  breach  by  the  defend- 
ant (which  can  only  be  determined  by  another  trial), 
plaintiff  should  not  be  refused  recovery  because  he 
may  have  been  mistaken  in  his  measure  of  damages. 
For  the  error  in  the  charge  the  judgment  of  the 
lower  court  is  reversed,  and  the  cause  remanded. 


COURT  OF  CLAIMS-NOTABAE  AND  CURI- 
OUS DEMAND  FOR  MONEY. 

ANY  THING  like  a  complete  history  of  the 
claims  which  have  at  various  times  been 
brought  against  the  United  States  government 
would  fill  many  volumes.  Not  a  few  are  now  or 
have  been  in  the  past  prepared  by  cranks  and 
knaves,  and  in  many  cases,  it  must  be  admitted, 
these  seem  to  have  as  much  chance  for  satisfaction 
as  some  of  those  which,  to  all  appearances,  are  le- 
gitimate. One  of  the  most  peculiar  is  that  of  the 
Childs  family  of  Philadelphia.  In  1777  Congress 
sent  spies  to  Montreal  to  report  upon  preparations 
then  being  made  by  the  British  government  to  sub- 
jugate her  rebellious  colonies.  The  men  were  ap- 
pointed by  General  Washington,  and  a  George  W. 
Childs  was  one  of  them.  The  General  gave  them 
certificates  to  the  effect  that  their  wages  were  well 
'earned,  but  the  compensation  promised  Mr.  Childs 
by  the  Continental  Congress  was  not  paid,  and  his 
heirs  petitioned  the  Fifty-second  Congress  for 
$2,000,000,  which  they  affirm  to  be  principal  and 
interest  due  them. 

Anothing  interesting  claim  is  that  of  Itichard  W. 
Meade  of  Gettysburg.  At  the  time  when  tho  United 
States  purchased  Florida  they  agreed  to  assume  all 
the  claims  which  American  citizens  had  against 
Spain.  Among  those  claims  was  one  for  $374,397, 
which  had  been  allowed  by  Spain  to  Mr.  Meade, 
and  which,  under  the  terms  of  the  treaty,  should 
have  been  promptly  settled.  Mr.  Meade  was  un- 
able to  obtain  from  the  Spanish  government  the 
proofs  upon  which  his  accounts  had   been  settled 
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in  Spain,  and  without  these  the  United  States  courts 
refused  to  act.  The  case  has  been  before  Congress  a 
score  of  times,  and  has  been  reported  favorably 
nearly  every  time,  but  it  was  never  acted  upon  by 
both  houses  of  the  same  Congress.  The  original 
claimant  died  years  ago,  and,  according  to  Kate 
Field's  Washington,  if  ever  the  heirs  are  able  to  get 
their  claim  through,  they  will  be  richer  by  several 
millions  of  dollars. 

One  of  the  most  curious  claims  ever  put  into  a 
congressional  bill  was  originally  presented  by  Mr. 
Weaver,  who  is  now  better  known  as  a  recent  presi- 
dential candidate  on  the  People's  party  ticket.  It 
was  afterward  reintroduced  by  Mr.  Smith  of  Illi- 
nois. The  bill  proposed  to  pay  to  the  Federal  sol- 
diers the  difference  in  value  between  the  gold  dollar 
and  the  depreciated  currency  in  which  they  were 
paid  during  the  war.  This  depreciation  ranged 
from  twenty-five  to  two  and  a  half  cents  on  a  dol- 
lar, and  it  was  estimated  that  it  would  take  about 
$500,000,000  to  satisfy  the  terms  of  the  bill. 

Mr.  Joseph  Wheaton  is  regarded  as  a  gallant  sol- 
dier in  the  Revolution,  who  served  throughout  the 
war.  During  1780-83  Congress  passed  an  act  guar- 
aranteeing  half-pay  for  life  to  every  officer  who 
stayed  in  the  service  to  the  end  of  the  fight.  More- 
over, during  the  war  of  1812  this  gallant  officer  used 
$30,000  of  his  own  money  with  which  to  purchase 
army  supplies  at  a  time  when  the  army  must  have 
perished  without  this  aid.  He  was  then  acting  as 
assistant  quartermaster-general.  This  money  like- 
wise never  was  returned  to  him,  although  Congress 
doubtless  intended  that  it  should  be. 

Some  time  after  the  major's  death  a  bill  for  the 
relief  of  his  daughter  finally  succeeded  in  passing 
both  houses  of  Congress  during  the  same  sessions 
but  by  a  fatal  reference  was  made,  not  to  the  treas- 
ury, but  to  the  interior  department,  and  the  daugh- 
ter died  in  poverty,  although  the  undoubted  heir  to 
plenty. 

In  Georgetown  there  lives  an  old  lady  whose  hus- 
band was  a  soldier  in  the  northern  army.  During 
the  war  the  Federal  troops  used  her  farm  as  a  camp- 
ing ground  and  her  live-stock  and  other  movable, 
property  as  their  own.  The  damage  is  put  at 
$20,000,  but  she  will  probably  never  get  her  money. 

There  are  said  to  be  more  than  fifteen  thousand 
claims,  acknowledged  to  be  perfectly  just,  dating 
from  revolutionary  times  to  the  last  war,  which  can- 
not get  satisfactory  settlement  from  Congress.  One 
of  the  oldest  is  that  of  John  Bell,  a  Canadian,  who 
spent  a  fortune  in  building  and  fitting  out  three  ves- 
sels for  the  Yankees  during  the  Revolution.  He 
was  afterward  arrested  for  treason,  his  unspent 
property  confiscated  and  his  life  spared  only  through 
the  clemency  of  the  English  King,  who,  it  is  said, 
was  the  man's  cousin.  Bell  was  released  on  parole, 
and  at  the  close  of  the  war  returned  to  this  country. 


Pointing  to  Washington's  proclamation,  that  whoso- 
ever assisted  us  in  our  struggle  for  freedom  should 
be  rewarded  if  we  were  successful,  he  asked  for  aid. 
He  died  without  it,  very  poor. — Memphis  Commer- 
cial. 

* 

Hates. 

THE  Supreme  Court  of  Colorado  held,  in  Mitchell 
v.  McNeal,  reported  in  Rocky  Mountain  Herald, 
December  30,  1898,  that  a  provision  in  a  lease  giving 
the  lessee  the  right  to  repair  and  deduct  cost  from 
the  rent,  will  bind  a  subsequent  grantee,  though  the 
lease  is  by  parol. 

Judge  Magruder,  at  the  bauquet  given  by  the 
Chicago  Bar  Association  to  the  Supreme  Court 
judges,  said  that  "  legal  reform  was  to  be  found  in 
the  one  word  '  brevity.'  Simpler  and  briefer  plead- 
ings; more  concise  examination  of  witnesses;  more 
compactness  of  argument;  quicker  methods  of  final 
review  and  decision;  less  copiousness  of  judicial 
opinion  upon  thoroughly  settled  points,  and  less  ex- 
pense attending  litigation  are  the  ends  sought  by 
the  law  reformer,  and  demanded  by  the  times. 
They  are  all  encompassed  by  that  one  short  word 
'  brevity.' " 

Charles  Sumner  was  grossly  insulted  by  a  lot  of 
"uusalted"  students  when  he  lectured  in  Ann 
Arbor.  The  venerable  senator  was  lecturing  on  the 
"Franco-Prussian  War,"  and  his  address  was  un- 
conscionably long,  besides  which  he  had  a  severe 
cold  and  was  very  hoarse.  Toward  the  end  of  his 
lecture  he  remarked,  "  a  few  more  words  and  I  am 
done,"  upon  which  a  tremendous  outburst  of  ap- 
plause ensued.  Sumner  turned  ghastly  pale  and  it 
was  a  few  moments  before  he  could  control  his  voice 
sufficiently  to  speak,  then  in  trembling  tones  he  stated 
that  he  would  close  his  address.  Loud  demands 
from  the  respectable  portion  of  the  audience  induced 
him  to  continue,  but  the  lecture  committee  had  lots 
of  trouble  making  him  accept  his  fee. 

In  making  nominations  to  the  bench  of  the  Su- 
preme Court  the  Presidents  have  usually  been  very 
careful.  It  is  our  highest  court ;  it  deals  with  ques- 
tions of  the  greatest  importance,  for  the  liberties  of 
the  citizens  and  the  prosperity  and  permanence  of 
the  government  itself  hang  upon  its  decisions; 
moreover,  its  members  serve  for  life,  and  when  an 
ignorant,  indifferent,  or  incompeteut  man  takes  the 
oath  of  office  it  is  impossible  to  get  rid  of  him. 
Senators,  representatives,  and  minor  Federal  officials 
serve  for  stated  terms,  and  within  a  certain  time  it 
is  always  possible  to  correct  a  mistake.  But  judges 
of  Federal  courts  are  appointed  for  life,  and  a  con- 
tinuous wrong  is  the  result  of  an  unwise  appoint- 
ment—  unless  it  is  so  flagrantly  bad  as  to  afford  op- 
portunity for  an  impeachm^nj;by  ( 
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WE  wish  to  call  attention  .to  the  printed  re- 
marks of  Judge  D.  Cady  Herrick,  of 
Albany,  which  we  publish  in  this  issue,  and 
hope  that  they  will  receive  the  attention  which 
they  deserve  because  of  their  originality,  excel- 
lence and  fitness  to  the  vexing  .and  shameful 
state  of  affairs  which  now  exists.  Our  form  of 
representation  is  the  very  foundation  of  our 
government,  and  every  citizen  should  be  watch- 
ful of  insidious  evils  which  may  in  any-  way 
tend  to  harm  this  principle.  Too  often  nowa- 
days we  see  the  desires  of  a  majority  of  a 
community  nullified  by  the  unseating  of  a  rep- 
resentative because  of  the  political  desires  of  a 
majority  of  the  body  to  which  he  has  been  cho- 
sen. It  never  i*a  question  as  to  whether  jus- 
tice demands  that  the  representative  sitting  be 
retained  or  another  put  in  his  place,  but  how 
far  this  rejection  of  elected  members  may  be 
carried  without  incurring  the  disapproval  of  the 
masses.  Give  the  people  a  non-partisan  court 
to  decide  these  questions,  a  tribunal  on  whom 
they  may  rely,  and  we  will  find  fewer  political 
revolutions,  and,  what  is  more  necessary,  a 
maintenance  of  our  time-honored  representa- 
tive system. 

The  recent  discussions  by  the  deans  of  our 
leading  law  schools,  which  are  published  in  this 
issue  of  The  Law  Journal,  show  the  interest 
in  and  desire  for  a  uniform  system  of  examina- 
tion for  admission  to  the  bar,  and  the  urgent 
and  reasonable  need  for  such  legislation.  The 
bar  is  anxious  for  such  a  measure  because  it  is 
entitled  to  protection  from  the  cheap  practice 
of  individuals  who  consider  the  law  an  article 
which  may  be  doled  by  the  yard  or  by  meas- 
ures of  quantity  rather  than  quality,  while,  on 
the  other  hand,  the  public  demand  that  persons 
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who  assume  the  important  interest  which  the 
practice  of  the  law  involves,  should  be  not  only 
above  reproach,  but  should  also  have  attained 
a  required  and  desirable  standard,  which  should 
be  the  same  in  all  parts  of  the  State  by  whose 
sovereignty  the  power  is  given  to  promulgate 
the  rules  and  regulate  the  methods  of  admission 
to  the  bar.  To  be  sure,  an  objection  arises 
because  another  State  board  is  to  be  created, 
but  the  expense  is  to  be  borne  by  fees  of  the 
persons  examined,  while  the  necessary  import- 
ance of  a  body  to  decide  on  the  merits  and 
fitness  of  candidates,  many  of  whom  are  to 
decide  questions  which  involve  the  proper  re- 
lation of  citizens  to  each  other,  and  their  rights 
and  duties  from  and  to  the  State,  is  apparent. 
The  personnel  of  this  board  is  a  matter  of  great 
importance.  One  should  be  a  lawyer  of  general 
practice,  another  should  be  versed  in  corporate 
work,  while  the  third  might  be  an  instructor 
who  had  no  connection  with  any  law  school. 
Looking  at  this  question  from  both  the  side 
of  the  candidate  for  admission  to  the  bar  who 
has  acquired  this  legal  education  in  the  office, 
as  well  as  from  the  standpoint  of  those  who 
have  had  a  course  in  a  law  school,  we  are  more 
strongly  impressed  with  the  wisdom  of  making 
up  the  board  of  examiners  as  we  have  suggested. 
The  former  class,  if  they  have  had  the  two  or 
three  years'  work  in  the  office,  generally  tend  to 
become  mere  machines  whose  labor  is  routine, 
while  the  latter  class  as  a  rule  have  little  or  no 
idea  of  the  simplest  rules  of  practice  and  their 
application;  and  with  our  increasing  number  of 
corporations,  it  is  imperative  for  every  lawyer 
to  have  a  full  knowledge  of  their  construction, 
workings,  rights  and  duties.  The  examiners 
should  give  particular  attention  to  the  certificates 
that  the  candidates  had  spent  two  or  three 
years,  as  the  case  might  demand,  in  the  office  of 
a  practising  lawyer,  and  a  strictness  in  enforcing 
the  present  rule  would  change  many  of  the  exist- 
ing evils  that  are  so  dangerous.  Theory  with- 
out any  practice  gives  to  the  world  at  large  a 
fanatic  who  is  a  burden  to  society  beyond  his 
actual  cost  of  support,  because  of  his  railings, 
idiosyncrasies  and  general  worthlessness,  while 
experience  in  one  line  only  without  a  general 
and  broad  knowledge  is  unfortunate.  But, 
gentlemen  of  the  Legislature,  give  us  in  this 
case  this  measure,  which  is  practical. 
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The  jurisdiction  of  the  courts  of  one  State  to 
try  a  case  arising  from  an  injury  inflicted  in  an- 
other State,  when  death  occurs  in  the  State  in 
which  the  action  is  brought,  has  been  again  con- 
sidered recently  in  the  Pennsylvania  Supreme 
Court.  After  the  great  "  blizzard  "  of  March, 
1888,  the  superintendent  of  one  of  the  divisions 
of  the  Lehigh  Valley  railroad  sent  word  to  the 
master  mechanic  at  South  Easton,  asking  that 
all  the  men  who  could  be  spared  be  sent  to 
shovel  out  the  cuts  along  the  road.  One  of  the 
engines  sent  ran  into  a  drift  of  snow  in  New 
Jersey  and  was  overturned  and  one  of  the  en- 
gineers suffered  injuries  from  which  he  after- 
ward died  in  a  Pennsylvania  hospital.  The 
Pennsylvania  Supreme  Court  had  once  before 
decided  that  where  the  injury  took  place  in  one 
State  and  the  death  in  another  the  suit  must 
be  brought  in  the  State  in  which  the  injury  took 
place.  In  this  case  however  the  lawyer  sought 
to  show  that  the  negligence  charged  against  the 
company  was  committed  in  Pennsylvania  in 
ordering  the  engines  out  in  so  dangerous  a  con- 
dition of  the  road,  and  that  as  the  negligence 
and  death  occurred  in  the  same  State  the  suit 
might  be  brought  there.  The  Supreme  Court 
has.  decided  that  there  was  no  negligence  com- 
mitted in  giving  the  orders  in  Pennsylvania 
sufficient  to  allow  representatives  of  the  en- 
gineer, who  was  himself  familiar  with  the  facts, 
to  hold  the  company  responsible  for  the  injury, 
which  occurred  in  New  Jersey. 


affair,  to  this  extent ;  but  what  of  the  rest  of  us 
upon  whom  the  State  summarily  dumps  this 
most  undesirable  inhabitant  ? 


A  curious  statute  of  the  State  of  Maine 
banishes  criminals  from  the  State  for  transgress- 
ing the  law  there.  This  may  operate  well 
enough  for  Maine,  provided  it  can  be  enforced 
there,  but  how  is  it  to  operate  upon  the  other 
States  of  the  Union,  who  are  thus  converted 
into  a  kind  of  Botany  Bay  for  the  reception  of 
Maine's  criminals?  This  looks  to  us  very  much 
like  a  violation  of  State  comity.  The  fellow  let 
loose  into  New  Hampshire  or  Massachusetts  or 
some  other  State  in  this  instance  by  the  en- 
forcement of  the  statute  in  question  had  forcibly 
dragged  a  young  girl  to  an  unfrequented  build- 
ing, and  there,  with  a  pistol  at  her  head,  had 
compelled  her  to  consent  to  elope  with  him 
from  her  father's  house.  If  the  courts  of  Maine 
feel  that  justice  has  been  done  when  the  State 
is  rid  of  a  scoundrel  of  this  character,  it  is  their 


The  Chicago  Legal  News  quotes  a  letter  from 
an  Illinois  lawyer,  Mr.  Ritter,  who  says:  "  Law 
reform  will  never  be  effected  by  long  addresses 
of  jurists  and  learned  professors.  You  might 
as  well  undertake  to  conquer  an  advancing 
army  by  passing  resolutions.  It  is  action,  de- 
cisive action,  that  is  required.  Unless  the 
members  of  the  legal  profession  wake  up  and 
take  hold  of  law  reform  in  earnest,  the  advanc- 
ing hosts  of  the  people  will  overturn  the  old 
creaking  legal  ox-cart,  laden  with  the  dust  and 
rust  of  centuries,  and  place  the  matter  of  law 
reform  in  the  hands  of  non-proTessionals  and 
the  liberal  members  of  the  legal  profession." 
This  is  perfectly  true,  and  is  excellently  put. 


One  of  the  most  amusing  cases  in  recent  Eng- 
lish law  reports,  is  Barber  v.  Penley  (1893),  2 
C.  447.  Plaintiff  kept  a  lodging-house  next 
door  to  the  pit  entrance  of  the  Globe  Theatre. 
During  the  run  on  "Charley's  Aunt  "  a  crowd 
assembled  before  the  pit  entrance  two  hours 
before  the  doors  opened  and  this  crowd  blocked 
the  door  of  the  lodging-house.so  the  plaintiff  sued 
for  an  injunction  to  prevent  the  defendant  from 
carrying  on  the  Globe  Theatre.  This  was  rather 
a  large  order  and  the  judge  did  not  quite  see 
it,  but  it  is  the  judgment  of  Mr.  Justice  North 
that  compels  a  hearty  laugh.  He  begins  by 
citing  an  old  authority  "  that  play-houses  having 
been  originally  instituted  with  a  laudable  design 
of  recommending  virtue  to  the  imitation  of  the 
people  and  exposing  vice  and  folly,  are  not 
nuisances  in  their  own  nature."  How  easy  it 
would  be  to  apply  that  quotation  to  a  circus; 
that  exhibition  of  trained  skill,  to  a  wrestling 
match,  the  culmination  of  manly  vigor ;  or  to 
cock-fighting,  which  tends  to  improve  the  breed 
of  that  useful  bird,  the  barn-door  fowl. 


The  Department  of  State  at  Washington  has 
recently  issued  a  series  of  reports  from  Ameri- 
can consuls  abroad  on  debts  of  honor,  or  debts 
the  payment  of  which  cannot  be  legally  en- 
forced. In  most  countries  the  same  general 
principles  of  law  prevail  as  are  applicable  to  the 
subject  in  this  country.     The  chief  exception 
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is  China,  where  there  is  a  system  which  the 
consul  at  Amoy  says,  though  at  utter  variance 
with  the  systems  of  other  countries,  possesses 
great  wisdom  and  practical  merit.     All  Chinese 
law  is  customary  and  all  litigation  is  regarded 
as  an  evil.     There  are  no  lawyers,  no  costs,  no 
fees.     A   magistrate  hears  and   settles  a  case 
very  much  as  a  father  determines  a  dispute  be- 
tween two  of  his  children,  or  as  an  arbitrator 
between  two  friendly  merchants.     Litigation 
being  an  evil,  public  policy  has  increased  largely 
the  number  of  obligations  which  have  no  bind- 
ing nature   except  the   honor  of  the   debtor. 
Among  these  are  moneys  advanced  by  friends 
or  relatives  to  start  a  man  in  business,  to  extri- 
cate him  from  trouble,  or  to  help  in  litigation ; 
money  lent  to  a  gambler,  spendthrift,  drunkard, 
opium-smoker,  or  fugitive  wife;  all  debts  con- 
tracted in  inns  or  gambling  hells,  all  money  lent 
upon  parol  without  security  or  bond,  debts  of 
minors,  persons  of  unsound  mind,  servants  or 
visitors,  services  rendered  by  physicians,  priests, 
fortune-tellers,    geomancers,   and    monks,   all 
commissions  and  brokerage,  and  all  money  lent 
at  a  higher  rate  of  interest  than  thirty-six  per 
cent  per  annum.     Drinking  debts  are  extremely 
rare,  for  drunkards,  as  well  as  total  abstainers, 
are  almost  unknown.     Gambling  debts  are  pre- 
eminently debts  of  honor  in  China,  and   are 
more    willingly   and    speedily   paid   than   any 
others.     To  pay  them  a  Chinaman  will  pawn 
all  his  property  and  even  sell  his  children.  For 
this  he  is  regarded  by  the  public  as  worthy  of 
all   praise,  and  the  relatives  who  allow  them- 
selves to  be  sold  are  treated  as  models  of  filial 
devotion.     Meanwhile,  a  tradesman  to  whom  a 
debt   is    due  may  starve.     Although  payment 
for  professional  services  cannot  be  enforced, 
physicians,  sorcerers,  scribes,  and  the  like  may 
insist   on  a  bond  beforehand,  and  this  can  be 
enforced  like  any  other  business  security.    One 
way  of  collecting  debts  which  cannot  be  enforced 
by  law  is  for  the  creditor  to  visit  the  debtor's 
house,  sit  on  the  threshold,  and  weep,  expostu- 
late,  harangue,  coram  populo,  until  he  is  paid. 
The  main  security  for  the  payment  of  debts  in 
China   is  the  fear  and  disgrace  of  being  a  de- 
linquent debtor.     "  A  Chinaman  who  becomes 
financially  embarrassed  will  sell  himself  for  a 
plantation  coolie,  go  into  exile  for  twenty  years, 
or  even  commit  suicide.     It  is  part  of  his  re- 


ligion to  pay  off  all  he  owes  in  the  last  week  of 
the  year,  in  order  that  he  may  begin  the  next 
one  free  from  care  and  obligation.  At  this  time 
of  the  year  creditors  are  lenient  and  liberal." 
The  consul  at  Ningpo  describes  the  Chinese 
merchant  as  honorable  in  all  business  affairs; 
"  the  great  merchants  are  the  soul  of  honor,  and 
foreigners  prefer  transacting  business  with 
them."  

The  recent  English  case  of  Hamlyn  v.  Crown 
Accidental  Insurance  Company  (1893),  1  Q.  B. 
750,  deals  with  a  very  nice  and  difficult  point 
as  to  the  meaning  of  "external  means."  The 
policy  insured  the  plaintiff  against  "  any  bodily 
injury  caused  by  violent,  accidental,  external, 
and  visible  means,"  but  there  were  many  excep- 
tions such  as  intoxication,  fits,  steeplechasing, 
or  otherwise  wantonly  or  negligently  exposing 
himself  to  any  unnecessary  danger  or  arising 
from  natural  disease  or  weakness  or  exhaustion 
consequent  upon  disease.  One  day  the  plain- 
tiff was  standing  in  his  shop  when  a  lady  cus- 
tomer and  child  entered.  The  child  dropped  a 
marble,  and  the  plaintiff  stooped  to  pick  it  up, 
when  he  wrenched  his  knee,  and  could  not  get 
it  straight  again.  He  was  disabled  for  nine 
weeks,  though  he  had  never  previously  suffered 
from  weak  knee.  The  injury  was  described  by 
the  doctors  as  a  dislocation  of  the  internal 
cartilageof  the  knee  joint.  The  plaintiff  claimed 
compensation,  and  the  question  thereupon  came 
to  be  whether  the  injury  was  caused  by  external 
means.  All  the  learning  on  the  subject  was 
brought  to  bear.  The  result  was,  that  the  Court  of 
Appeal  held  that  the  injury  did  not  come  within 
the  exceptions  of  the  policy.  The  court  said 
the  injury  was  accidental,  because  the  plaintiff 
did  not  mean  to  wrench  his  knee.  Then  it  was 
fairly  described  as  something  violent.  So  far, 
there  was  not  much  difficulty,  but  the  difficulty 
was  to  say  that  it  was  by  external  means.  If 
the  injury  had  been  caused  by  reason  of  some- 
thing internal  it  would  not  be  within  the  policy. 
The  court  held  that  as  it  was  clearly  not  in- 
ternal it  must  be  external,  and,  hence,  would 
suit  the  words.  Lindley,  L-  J.,  said  that  the 
act  of  reaching  after  the  marble,  and  the  wrench 
which  accompanied  the  act,  were  fairly  classed 
as  external  means.     So  the  company  were  held 

to  be  liable. 
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The  right  of  an  American  citizen  to  maintain 
in  our  courts  a  suit  against  a  foreign  govern- 
ment has  been  recently  considered  by  the  Su- 
perior Court  in  Chicago.,  111.,  in  the  case  of 
Sells  et  al.  v.  Province  of  New  South  Wales. 
The  plaintiffs  having  levied  an  attachment  on 
an  exhibit  belonging  to  the  defendant,  in  the 
World's  Fair,  Hutchinson,  J.,  held  that  an 
American  citizen  cannot  maintain  in  our  courts  a 
suit  of  this  character  against  a  foreign  power  or 
government  under  the  above  circumstances;  that 
the  doctrine  of  non-suability  in  our  courts  does 
apply,  although  the  province  of  New  South 
Wales  is  only  a  dependency  of  Great  Britain; 
that  the  disputes  to  which  a  foreign  govern- 
ment, sovereign  or  dependent  power  is  a  neces- 
sary party  cannot  be  adjudicated  in  our  courts 
without  the  consent  of  such  foreign  power;  in 
short,  that  the  court  had  no  jurisdiction  of  this 
case. 

Maitre  Legasse,  who  was  retained  to  defend 
Vatllant  (the  perpetrator,  by  his  own  confession, 
of  the  Anarchist  outrage  in  Paris),  declares  that  a 
lawyer  has  no  right  to  refuse  his  assistance 
to  any  criminal,  however  desperate,  who  asks 
for  it,  unless,  indeed,  he  feels  incapable  of  deal- 
ing properly  with  the  case.  And  thereupon 
the  Law  Times  observes  that  the  salu- 
tary principle  that  any  criminal  has  a  right  to 
the  services  of  counsel,  so  eloquently  asserted 
by  Erskine  on  the  occasion  of  his  defense  of 
Thomas  Paine,  has  never,  but  on  one  occasion, 
been  departed  from  in  England  in  modern  times. 
The  single  exception  was  that  afforded  by  the 
late  Dr.  Kenealy,  who,  in  spite  of  a  retainer  to 
defend  certain  Fenian  prisoners,  threw  up  his 
brief  in  the  police  court.  Nor  can  the  Times 
see  that  the  confession  of  the  accused  can  afford 
any  ground  for  this  principle  being  departed 
from. 

Chief  Justice  Fuller  has  announced  that  the 
Supreme  Court  of  the  United  States  will  take  a 
recess  from  next  Monday,  February  5,  to  Mon- 
day, March  5,  the  usual  spring  recess. 


There  are  three  County  Court  judges  in 
Ireland,  more  or  less  active  in  the  discharge 
of  their  duties,  whose  united  ages  come  to 
two  hundred  and  seventy  years. 


STATE  BAR  ASSOCIATION  -  REMARKS  ON 
UNIFORMITY  IN  BAR  EXAMINATIONS. 

By    Austin  Abbott,  Esq,.,   Dean  Law    School, 
University  of  New  York. 

IT  is  a  natural  and  necessary  part  of  the  general 
progress  which  I  believe  the  law  is  steadily 
making,  to  improve  the  average  quality  of  us  law- 
yers. A  human  science  or  art  cannot  advance  in  in- 
fluence and  usefulness  except  as  men  themselves 
advance  in  intelligence  and  ability. 

The  general  argument  in  favor  of  an  improvement 
in  the  bar  examinations,  and  the  introduction  of 
uniformity  throughout  the  State,  has  been  so  clearly 
and  persuasively  presented  by  the  paper  of  Prof. 
Hutchins,  to  which  we  have  just  listened,  that  after 
seconding  the  valuable  practical  suggestions  he  has 
made  respecting  the  terms  of  office  of  the  examiners 
I  will  pass  on  to  some  specific  considerations  bear- 
ing on  the  nature  of  these  examinations.  I  desire  to 
spend  the  few  minutes  I  shall  occupy,  in  showing 
how  these  examinations  may  be  made  more  useful 
by  bringing  them  into  more  direct  relation  to  pro- 
fessional work.  To  accomplish  this,  uniform  stand- 
ards are  indispensable. 

A  real  improvement  in  examinations  for  the  bar 
means  an  increase  in  the  value  of  the  services  which 
the  legal  profession  render  to  the  community. 

What  then  are  the  services  the  bar  render  in 
which  an  improvement  at  least  of  the  inferior  parts 
is  now  desired?  They  fall  chiefly  into  two  classes: 

First.  Getting  the  causes  of  clients  regularly  be- 
fore the  court  for  determination  on  the  merits ;  and 
aiding  the  court  by  an  intelligent  discussion  of  facts 
and  law. 

Second.  Guiding  clients  in  the  ordinary  exigencies 
of  business  and  domestic  relations  in  a  sufficient 
conformity  with  the  principles  of  law  developed  by 
courts  and  the  rules  established  by  legislation,  to 
avoid  unnecessary  controversy  and  litigation. 

The  great  need  of  the  bench  is  a  trained  bar. 
Every  judge  knows  the  burden  which  diversity  of 
opinion  and  training  of  the  bar  casts  upon  the  court* 
by  the  frequent  presentation  of  ill-conceived  masses 
of  undigested  fact  and  misconceived  propositions  of 
supposed  law. 

The  rules  of  procedure  bear  much  the  same  rela- 
tion to  true  forensic  contest  that  the  Marquis  of 
Queensberry's  rules  do  to  what  is  called  the  noble  art 
of  self-defense.  It  is  lamentable  that  so  much  of  the 
time  and  strength  of  our  courts  should  bo  occupied 
in  investigating  and  redressing  ignorant  or  careless 
infringement  of  these  rules. 

No  method  of  relieving  our  appellate  courts, 
whether  by  limiting  jurisdiction,  or  creating  com- 
missions, or  organizing  the  court  for  division  of 
labor,  would  accomplish  so  much  as  would  the  im- 


Digitized  by 


Google 


THE  ALBANY  LAW  JOURNAL. 


85 


provement  of  the  work  of  courts  of  first  instance  by 
the  simple  conformity  of  attorneys  to  the  rules  of 
regular  procedure,  if  those  rules  were  generally  un- 
derstood by  all  in  the  same  sense,  and  if  such  a  com- 
mon understanding  were,  in  course  of  time,  made  a 
part  of  the  conditions  of  admission  to  the  bar. 

Upon  a  great  many  subjects  it  does  not  so  much 
matter  what  is  the  rule  of  law,  as  whether  it  is  un- 
derstood by  all.  To  use  a  homely  illustration,  rules 
of  procedure  may  be  compared  to  the  rule  of  the 
road.  We  might  differ  in  opinion  as  to  whether  our 
rule  to  turn  to  the  right,  or  the  English  rule  to  turn 
to  the  left,  is  intrinsically  better ;  but  that  question 
is  a  trifle  compared  to  the  question  whether  we  all 
understand  which  it  the  rule.  It  is  not  the  con- 
tents of  the  rule,  but  lack  of  uniformity  in  under- 
standing what  the  rule  is  that  will  introduce  con- 
fusion and  collision  into  the  currents  of  business. 

Besides  this  better  uniformity  in  the  understand- 
ing of  the  rules  of  procedure  there  is  need  of  more 
uniformity  of  common  understanding  of  what  is 
really  settled  elementary  law.  The  greater  part  of 
litigation,  so  far  as  useful  discussion  of  substantive 
law  is  concerned,  now  consists  in  contests  as  to  new 
questions  or  new  applications  of  the  law.  But  the 
time  of  the  courts  which  should  be  devoted  to  this 
useful  and  interesting  work,  is  now  too  much  en- 
grossed in  patiently  hearing  argument  and  perhaps 
writing  opinions  on  questions  which  would  not  have 
to  be  argued  were  it  not  for  the  ignorance  of  one 
side  or  the  other. 

The  reason  why  codification  finds  so  many  advo- 
cates is,  I  believe,  not  the  desire  to  reduce  all  the 
law  to  the  form  of  a  statute,  but  the  desire  to  make 
some  kind  of  a  discrimination  between  debatable 
and  non-debatable  questions. 

While  we  are  not  all  agreed  about  it  code  we 
ought  all  at  least  to  unite  in  the  effort  to  make  some 
progress  toward  a  common  recognition  of  the  scope 
and  limits  of  that  part  of  our  law  which  is  elemental 
and  settled,  and  which  an  intelligent  court  should 
not  spend  time  in  hearing  argued.  The  difficulty 
of  the  present  situation  is  that  we  each  think  we  know 
what  is  settled ;  but  each  has  his  own  category  and 
it  is  the  lack  of  uniformity  as  well  as  lack  of  knowl- 
edge which  wastes  time  and  strength  in  unnecessary 
judicial  and  professional  labor. 

The  lack  of  any  uniformity  in  bar  examinations 
throughout  the  State  has  naturally  facilitated  this 
want  of  consentaneousness  in  the  opinion  and  equip- 
ment of  attorneys. 

If  this  view  of  what  the  bench  and  the  community 
need  from  the  profession  is  correct,  several  con- 
siderations will  be  useful. 

First.  The  control  and  direction  of  bar  examina- 
tions should  continue  to  be  judicial  not  academic. 


That  the  main  object  of  the  bar  examinations 
should  be  uniformity  of  tests  for  fitness  for  the  ac- 
tive duties  of  the  profession  will  be  more  obvious 
when  we  consider  that  law-school  examinations  may 
well  differ  from  a  proper  bar  examination  in  some 
respects.  The  law  schools  are  engaged  in  a  wider 
work.  In  our  law  schools  are  many  studying  for 
the  bar;  but  we  have  also  citizens  studying  law  for 
the  sake  of  knowing  the  institutions  of  their  coun- 
try, young  men  of  fortune  preparing  to  take  charge 
of  their  own  invested  property,  journalists  gaining 
mental  discipline  and  forensic  acuteness  for  use 
through  the  press,  youths  destined  for  business  fit- 
ting themselves  to  guide  commerical  enterprises, 
young  promoters  learning  the  art  and  mystery  of 
corporation  law,  men  fitting  for  life  in  executive, 
legislative,  judicial,  administrative,  or  diplomatic 
service.  Clergymen  studying  to  get  that  well  bal- 
anced and  reasonable  view  of  life  which  the  law  so 
surely  imparts,  teachers  qualifying  themselves  to 
teach  better.  All  these  and  other  like  services  which 
a  law  school  may  be  rendering  to  jurisprudence  en- 
large the  range  of  its  examinations  so  that  in  some 
respects  they  include  more  than  is  necessary  for  bar 
examinations  by  adding  to  "  things  necessary  "  what 
Sir  Frederick  Pollock  has  aptly  called  "  things  use- 
ful and  things  ornamental ; "  and,  in  other  respects, 
some  schools  omit  things  that  are  necessary  for  prac- 
tice, leaving  them  to  be  learned  in  an  office.  This 
fact  shows  clearly  why  the  State  maintains  and  ought 
to  maintain  a  separate  system  of  examination  for  the 
bar,  and  why  this  State  examination  should  have  for 
its  main  inquiry  into  the  fitness  of  the  applicant  to 
begin  practice  and  to  begin  advising  clients;  and 
why  this  State  examination  should  be  under  judicial 
control. 

Second.  It  seems  to  follow  that  the  first  changes 
in  methods  of  examination  should  be  directed  not 
so  much  to  raising  the  requirements  stated  in  the 
existing  rule  of  court  as  "to  securing  a  far  greater 
degree  of  uniformity  and  consentaneousness  in 
knowledge  and  training  upon  the  subjects  already 
prescribed.  It  is  the  part  of  a  good  general  to  bring 
up  the  rear.  Prof.  Mahaffy,  speaking  recently  upon 
the  subject,  has  well  said  that  the  way  to  elevate  any 
class  in  the  community  is  to  elevate  the  lowest  mem- 
bers of  that  class.  The  first  step  should  be  to  level 
up  to  the  best  existing  methods  of  examination; 
and,  as  thoroughness  and  completeness  are  attained 
in  those,  the  way  will  be  cleared  to  add  others,  as 
fast  as  maintaining  the  same  thoroughness  and  com- 
pleteness allows. 

Third.  To  secure  more  uniformity  of  professional 
understanding  on  the  part  of  those  admitted,  uni- 
formity ofquettioru  in  the  examination  papers  is  not 

enough.     There  must  be  uniformity  of  judgment  on 
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the  part  of  the  examiners.  A  fair  degree  of  this 
can  only  be  secured  by  requiring  them  to  act  as  a 
board.  They  should  not  be  allowed  to  divide  up 
the  field  into  parts  among  themselves.  The  board,  as 
a  board,  should  meet  the  applicants ;  and  the  scrutiny 
of  answers  should  be  such  as  to  secure  a  fair  degree 
of  consentaneousness  on  the  part  of  the  members  of 
the  board. 

Fourth.  The  examiners  should  carefully  consider 
whether  several  classes  of  questions,  distinct  in  re- 
spect to  difficulty,  should  not  be  made,  or  perhaps 
better  still,  several  classes  of  answers,  distinct  as  to 
the  mental  process  involved  in  their  preparation,  be 
encouraged. 

The  usual  examination  papers  show  an  almost  un- 
restricted range  indulged  by  examiners,  and  often 
call  for  a  positive  answer  on  points  upon  which  in- 
telligent lawyers  might  well  differ. 

Now  what  is  a  lawyer's  actual  need  for  the  best 
service  in  his  profession?  He  needs  (1)  to  know  a 
certain  range  of  principles  clearly  and  positively; 
(2)  to  be  able  to  see  the  bearings  of  questions  in- 
volving difficult  application  of  clear  principles,  or 
involving  other  more  obscure  principles  beyond  that 
range,  and  either  to  be  able  to  answer  such  ques- 
tions if  allowed  to  use  the  statute  book,  or  (3)  to  be 
able  to  suggest  intelligently  the  reasons  on  oue  side 
and  the  other  why  he  is  in  doubt,  and  why  he,  like 
a  lawyer  in  practice,  needs  deliberation.  Should 
not  examinations  for  the  bar  test  the  ability  of  the 
applicant  in  each  of  these  respects? 

There  is  a  moderate  number  of  questions,  all  or 
nearly  all  of  which  every  practitioner  ought  to  be 
able  to  answer  before  he  is  qualified  for  business. 
Efficiency  of  the  examination  in  testing  actual 
knowledge  of  those  is  essential.  But  there  is  a  far 
larger  number  of  questions,  such  as  I  see  in  examina- 
tion papers  in  our  day,,  on  which  conceit  of  knowl- 
edge is  dangerous;  and  as  to  which  the  useful  thing 
is  to  know  how  to  handle  the  question  as  a  problem. 
Lord  Coleridge  is  said  to  have  stated  that  the  ex- 
amination paper  presented  to  his  son  on  applying 
for  admission  to  the  bar  contained  many  questions 
that  he,  the  chief  justice  of  England,  could  not  an- 
swer. A  question  which  calls  for  a  positive  answer 
is  a  test  of  knowledge  only.  A  question  which 
allows  an  answer  of  doubt,  with  the  reasons  for  that 
doubt  pro  and  eon,  or  with  a  reference  to  the  proper 
source  of  authority  in  the  law  to  settle  that  doubt, 
tests  ability. 

Lastly,  uniform  bar  examinations  by  the  method 
proposed  in  the  bill  now  under  consideration  will 
open  the  way  in  time  for  a  complete  roll  of  the  bar, 
which  cannot  be  had  under  the  present  system.  It  will 
make  it  practicable  to  have  a  single  register  of  at- 
torneys kept  in  the  office  of  the  clerk  of  the  Court 
of  Appeals,  or  the  attorney-general,  or  other  appro- 


priate place,  from  which  we  can  ascertain  who  has 
a  standing  at  the  bar.  If  the  truth  were  known,  I 
think  it  would  be  found  that  in  many  instances 
clients  and  the  court  and  the  adverse  attorney  are 
imposed  upon  by  interlopers,  who  are  not  and  ought 
not  to  be  authorized  to  practise.  The  value  of  a 
standing  at  the  bar  ought  to  be  better  appreciated. 
To  this  end  we  must  have  means  of  ascertaining  the 
fact  of  a  standing  at  the  bar. 

All  considerations  appear  to  me  to  favor  the  pro. 
posed  changes,  and  if  they  are  introduced  and  pro- 
moted with  moderation  and  good  judgment,  I  be- 
lieve they  will  be  welcomed  alike  by  students  and 
the  profession,  and  that  the  results  will  be  of  great 
service  to  the  bench  and  to  the  community. 


By  Abnbr  C.  Thomas,  Dean  of  Metropolis 
Law  School. 

If  the  matter  of  admission  to  the  bar  is  one  of 
State  concern,  it  seems  to  be  obvious  that  the  con- 
ditions required  for  admission  should  be  the  same 
in  every  judicial  department  of  the  State.  Whether 
the  standards  of  acquirement  are  made  high  or  low, 
they  should  not  differ  in  different  parts  of  the  State. 
An  attorney  of  the  Supreme  Court  admitted  in  any 
part  of  the  State  is  an  attorney  of  the  Supreme 
Court  for  the  whole  State,  and  it  is  just  as  import- 
ant to  have  competent  attorneys  in  one  county  as  in 
another. 

As  a  matter  of  experience,  we  have  discovered 
that  the  examinations  conducted  under  the  direc- 
tion of  the  various  General  Terms  differ  widely,  not 
only  in  respect  to  the  standards  of  acquirement  in- 
sisted upon,  but  also  as  to  methods.  In  New  York 
county  the  examinations  are  fairly  thorough;  in 
some  of  the  other  Qeneral  Terms  the  examinations 
are  not  so  severe  as  we  think  that  they  ought  to  be. 
As  a  result,  students  who  are  conscious  of  defective 
preparation  naturally  avoid  the  examinations  in  this 
department,  and  obtain  admission  to  the  bar  on 
easier  terms,  even  though  temporary  change  of  resi- 
dence is  found  to  be  necessary. 

We  favor  thorough  examinations.  I  do  not  think 
that  any  State  board  of  examiners  would  think  it 
prudent  to  establish  a  standard  of  excellence  as  high 
as  we  would  think  desirable.  In  the  beginning 
their  examinations  would  resemble  more  nearly 
those  of  our  present  General  Terms  than  they  would 
those  of  our  own  school.  By  degrees  the  standard 
could  be  raised  as  the  community  learned  the  ad- 
vantages of  having  a  thoroughly  equipped  bar. 

The  general  tendency  in  all  professions  is  toward 
greater  thoroughness  of  preparation.  A  poorly  pre- 
pared lawyer  is  a  public  nuisance,  and  to  allow  the 
admission  of  unlimited  numbers  of  them  to  the  bar 
is  but  little  short  of  a  public  calamity.     What  we 

favor  is  a  system  of  uniform  examinations,  con- 
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ducted  by  a  board  of  examiners  under  State  con- 
trol, in  such  a  way  as  to  make  their  certificate  of 
excellence  a  guaranty  of  proficiency. 


By  William  A.  Keener,  Dean  of  Columbia  Col- 
lege Law  School. 

The  privilege  which  is  conferred  by  admission  to 
tbe  bar  in  New  York  is  not  a  local  privilege.  The 
Supreme  Court  at  General  Term  does  not  admit  the 
applicant  to  practice  merely  in  the  particular  de- 
partment in  which  that  General  Term  is  held.  The 
order  of  admission  authorizes  the  applicant  to  prac- 
tise immediately  in  any  department  in  the  State, 
and  in  all  the  courts  of  the  State,  including  the  Court 
of  Appeals.  In  some  of  the  neighboring  States  the 
applicant  is  admitted  to  practice  at  first  only  in  the 
county  or  district  in  which  the  examination  is  held ; 
and  he  is  not  permitted  to  practise  in  any  other 
part  of  the  State,  or  in  the  highest  courts  of  the 
State  until  he  has  practised  for  a  period  of  years  at 
the  local  bar.  Where  such  a  system  prevails,  and 
where  tbe  privilege  is  local,  it  may  be  right  and 
proper  that  the  examinations  should  be  local,  and 
should  be  under  the  entire  control  of  local  authori- 
ties. But  it  is  otherwise  in  New  York.  And  here 
it  would  seem  that  justice  to  the  Court  of  Appeals, 
justice  to  the  members  of  the  bar,  justice  to  the 
candidates  for  admission,  and  justice  to  the  people 
of  the  State,  demands  that  the  examination  should 
be  uniform  throughout  the  State.  And  in  no  other 
way  can  this  uniformity  be  secured  than  by  placing 
the  control  of  the  examination  and  the  appointment 
of  the  examiners  in  the  hands  of  the  highest  court 
of  the  Bute. 

I  do  not  favor  tbe  proposed  reform  because  of  my 
connection  with  one  of  the  law  schools  of  the  State. 
In  my  opinion,  the  graduates  of  law  schools  have 
no  better  claim  to  consideration  in  the  regulation 
of  the  bar  examinations  than  candidates  who  have 
not  had  the  privilege  of  attending  law  schools. 
And,  as  a  matter  of  fact,  the  graduates  of  the  law 
schools  can,  perhaps,  afford  to  be  more  indifferent 
to  the  injustice  of  the  present  system  than  any  other 
class  of  the  community.  But  tbe  reform  is  needed 
in  justice  to  the  whole  community,  and  not  to  any 
particular  class. 

Nor  do  I  advocate  this  change  on  the  ground  that 
the  examinations  should  be  made  more  rigorous 
than  at  present.  I  do  not  mean  to  say  that  the  ex- 
aminations as  now  conducted  are  more  lax  than 
they  ought  to  be.  Nor  do  I  assert  that  they  are 
more  stringent  in  any  one  department  than  in  any 
other.  These  statements  may  or  may  not  be  true ; 
bat  in  my  opinion,  they  do  not  involve  the  principal 
point  relating  to  this  question.  There  is  probably 
no  difference  of  opinion  in  this  State  in  regard  to 
the  justice  of  the  claim  that  the  bar  examinations 


should  be  equally  difficult,  or  equally  easy,  in  all 
parts  of  the  State.  I  have  never  heard  this  point 
disputed.  But  I  think  that  we  are  entitled  to  some- 
thing more  than  this.  We  are  entitled  to  have  ex- 
aminations which  are  not  only  equally  easy  or 
equally  difficult  in  all  parts  of  the  State,  but  we  are 
entitled  to  have  examinations  in  all  parts  of  the 
State,  which  shall  in  all  respects  be  identical.  We 
are  entitled  not  only  to  equal  examinations,  but  we 
are  entitled  to  the  same  examinations.  And  in  no 
other  way  can  this  result  be  attained  than  by  au- 
thorizing the  Court  of  Appeals  to  appoint  examiners 
who  shall  hold  office  for  a  term  of  years  and  shall 
have  control  of  all  the  examinations  throughout  the 
State. 

I  do  not  believe  that  the  time  has  yet  come  when 
the  question  of  the  thoroughness  of  the  bar  exami- 
nations can  be  profitably  discussed.  The  question 
can  never  be  considered  in  all  its  bearings  until  the 
people  of  the  State  are  able  to  know  what  the  ex- 
isting standards  are.  But  as  you  clearly  pointed 
out  in  your  address,  there  are  no  existing  standards, 
and  there  can  be  none  with  shifting  boards,  holding 
office  for  only  brief  periods,  unpaid,  and  appointed 
by  different  bodies.  At  present  no  one  can  say 
with  certainty  what  the  actual  requirements  are  for 
admission  to  the  bar.  Consequently  the  present  sys- 
tem, or  want  of  system,  cannot  possibly  satisfy  those 
who  believe  in  higher  requirements. 

On  the  other  hand,  how  can  the  present  system 
satisfy  those  who  believe  in  a  very  moderate  stand- 
ard of  knowledge  on  the  part  of  tbe  candidates? 
When  examinations  vary  materially  from  year  to 
year,  and  are  substantially  different  in  different  de- 
partments at  the  same  time,  how  can  any  one  be  as- 
sured that  the  requirements  are  fair  and  just  ac- 
cording to  his  own  views?  I  cannot  perceive  how 
the  present  system  can  satisfy  those  who  believe 
that  candidates  possessing  only  a  very  limited 
knowledge  of  the  law  should  be  admitted  to  the 
bar. 

If  the  bill  which  you  so  ably  advocated  should  be 
enacted,  the  people  of  the  State  would  be  as- 
sured that  all  classes  of  our  population  and  all  parts 
of  the  State  were  treated  equally,  fairly  and  justly. 
The  people  would  then  be  in  a  position  to  deter- 
mine whether  the  standards  of  admission,  as  they 
then  might  be  shown  to  exist,  were  just  and  satis- 
factory to  all  concerned. 


By  Gborok  Chase,  Dear  or  New  York   Law 
School. 

I  take  pleasure  in  expressing  my  hearty  concur- 
rence in  the  plan  for  establishing  a  uniform  system 
of  bar  examinations.  In  fact  the  plan  carries  on  its 
face  the  assurance  of  its  essential  reasonableness. 
For  if  examinations  are  to  be  held  at  all,  what  con- 
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ceivable  reason  can  be  suggested  why  they  should 
be  lax  at  one  time  and  severe  at  another,  or  why 
they  should  vary,  as  a  test  of  qualifications,  accord- 
ing as  tbey  are  held  in  one  part  of  the  State  or  in 
another?  True  patriots,  it  is  said,  know  no  North, 
no  South,  no  East,  no  West,  and  law  examiners 
should  be  guided  by  the  same  principle.  Moreover, 
if  equity  should  not  vary  with  the  length  of  the 
chancellor's  foot,  the  test  of  a  student's  legal  ac- 
quirements should  not  vary  with  the  breadth  of  the 
examiner's  mind  or  the  depth  of  the  examiner's 
knowledge.  By  the  appointment  of  a  single  ex- 
amining board  for  the  entire  State,  these  variations 
will  be  eliminated  as  far  as  may  be  possible.  In  the 
experience  of  the  last  few  years  instances  have  oc- 
curred in  which  examiners,  interested  in  special 
branches  of  the  law,  have  embodied  in  their  exami- 
nation papers  an  undue  proportion  of  questions  re- 
lating to  such  branches.  Sometimes  it  has  seemed 
as  if  certain  examiners  br.sed  a  goodly  portion  of 
their  questions  upon  the  particular  cases  they  had 
been  studying  in  their  own  practice.  Again,  some 
boards  of  examiners  have  made  too  easy  question 
papers,  while  others  have  prepared  papers  unreason- 
ably difficult.  With  five  different  boards,  as  we 
have  hitherto  had,  acting  independently  of  each 
other,  and  composed  of  lawyers  immersed  in  the 
cares  of  active  practice,  such  differences  of  method 
are  naturally  to  be  expected.  There  appears  to  be 
no  reason  to  believe  that  any  of  them  have  been 
guided  by  any  other  purpose  than  to  faithfully  and 
honestly  discharge  the  duty  intrusted  to  them.  But 
none  the  less  have  such  differences  in  practice  re- 
sulted, sometimes  in  unfairness  to  students,  some- 
times in  consequences  prejudicial  to  the  best  inter- 
ests of  the  profession.  It  is  certainly  time  to  make 
a  change,  so  that  candidates  for  admission  to  the 
bar  in  any  part  of  the  State  may  be  subjected  to  ex- 
aminations that  shall  be,  in  their  general  character, 
substantially  equal  in  their  rigor  and  comprehen- 
siveness. It  is  essentially  important  also  that  such 
examinations  should  be  alike  fair,  just  and  reason- 
able. These  objects  will  be  most  likely  to  be  se- 
cured by  having  one  board  for  the  entire  State,  whose 
members  will  have  to  devote  the  greater  part  of  their 
time  to  this  single  purpose.  They  will  have  time  to 
exercise  care  and  deliberation  in  the  preparation  of 
question  papers,  instead  of  making  them  up  hur- 
riedly in  the  brief  intervals  snatched  from  active 
professional  labors.  This  of  itself  will  be  a  mani- 
fest gain,  and  tend  to  more  thorough  and  satisfac- 
tory examinations. 

The  proposed  bill  which  is  to  be  submitted  to  the 
Legislature  seems  well  calculated  to  accomplish 
these  desirable  objects.  The  framing  of  the  sub- 
stantial regulations  for  conducting  the  examina- 
tions is  to  be  intrusted  to  the  Court  of  Appeals,  and 


thus  the  weightiest  guaranty  is  afforded  for  the  ap- 
pointment of  an  examining  board  of  high  character 
and  ability,  and  for  the  establishment  of  rules 
which  shall  hold  high  the  standard  of  legal  educa- 
tion. 

I  am  glad  also  to  see  that,  by  the  proposed  bill, 
the  board  of  examiners  will  not  only  decide  as  to  the 
relative  merits  of  the  examination  papers,  but  will 
also  determine  the  fact  whether  the  applicant  has 
"  in  other  respects  complied  with  the  rules  regulat- 
ing admission  to  practice."  Uniformity  in  these  re- 
spects is  as  important  a  thing  to  be  secured  as  in  re- 
gard to  the  examination  concerning  legal  attain- 
ments. Heretofore  the  rules  relating  to  place  of 
residence,  fact  of  clerkship  in  a  lawyer's  office,  term 
of  legal  study,  either  in  a  law  school  or  in  an  office, 
etc.,  have  been  differently  construed  and  applied  in 
the  different  departments,  and  this  state  of  affairs 
has  been  unfortunate.  It  has  tended  to  attract  stu- 
dents to  those  parts  of  the  State  where  •  the  rules 
have  been  most  liberally  construed.  In  all  such 
matters  however  it  is  plain  that  there  should  be 
uniformity  of  construction. 

In  one  or  two  minor  points  the  bill  may,  it  seems 
to  me,  need  modification.  It  says,  e.  g.,  that  "  only 
one  examination  fee  shall  be  required."  This  is  am- 
biguous. It  may  mean  that  at  a  particular  exami- 
nation the  applicant  is  not  to  pay  a  special  fee  for 
each  subject,  but  one  entire  fee  for  all  subjects. 
But,  on  the  other  hand,  it  may  mean  that  if  a  stu- 
dent comes  up  at  two  or  more  successive  examina- 
tions, he  shall  still  only  be  required  to  pay  one  exam- 
ination fee.  The  intention  of  the  framers  of  the  bill 
might,  it  would  seem,  be  made  more  clear  and  cer- 
tain. 

Again,  the  bill  says  that  every  applicant  "  shall 
pay  such  fee  as  may  be  fixed  by  the  Court  of  Ap- 
peals as  neeestary  to  cover  the  cost  of  such  examina- 
tions." If  this  bill  becomes  a  law,  the  Court  of  Ap- 
peals will  be  bound  by  its  terms,  and  may  therefore 
in  this  connection  consider  that  it  has  no  discretion 
as  to  the  amount  of  the  fee  to  be  charged,  since  a 
sum  "  necetsary  to  cover  the  co»t  "  must  in  every  case 
be  paid.  The  difficulty  of  fixing  beforehand  the  size 
of  any  such  fee  is  apparent.  If  the  examiners  are  to 
be  paid  salaries,  then  such  salaries,  plus  expenses, 
will  be  the  total  cost,  and  this  amount  would  need 
to  be  divided  by  the  anuual  number  of  applicants, 
in  order  to  determine  the  necessary  fee  for  each 
man.  As  the  number  of  applicants  will  necessarily 
vary,  the  fee  therefore  could  hardly  be  fixed  in  ad- 
vance. 

The  bill  fixes  a  specific  term  of  residence  in  a 
particular  department,  and  so  eliminates  the  trouble- 
some questions  which  have  hitherto  arisen  as  to 
what  constitutes  a  sufficient  residence,  and  how  long 
it  is  necessary  to  live  in  a  place  to  acquire  such  res- 
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idence.  Another  analogous  point  will  need  careful 
attention  in  the  new  rules  that  are  to  be  framed  by 
the  Court  of  Appeals.  This  relates  to  clerkships  in 
a  lawyer's  office.  The  present  rules  require  that  the 
law  student  shall  serve  a  clerkship  in  an  office  for  at 
least  one  year,  and  that  the  clerkship  may  be  proved 
by  the  certificate  of  the  attorney  with  whom  the 
same  was  served.  I  have  known  of  cases  in  which 
a  lawyer  has  been  willing  to  certify  to  such  a  clerk- 
ship, and  the  student  has  been  willing  to  gain  his 
admission  to  the  bar  on  such  certificate,  though  the 
young  man's  attendance  in  the  office  has  not  been 
more  than  an  hour  or  two  per  week.  Some  provis- 
ion ought  to  be  made  in  the  rules  for  a  careful  in- 
quiry, in  order  to  detect  and  circumvent  any  such 
practices. 

Would  it  not  be  well  also  to  provide  that  when 
the  first  board  of  three  examiners  is  appointed,  one 
shall  be  appointed  for  one  year,  another  for  two 
years,  and  the  third  for  three  years,  and  that  when- 
ever any  one  retires  from  office,  his  successor  shall 
be  appointed  for  three  years?  In  this  way,  when- 
ever a  new  appointee  takes  office  he  will  have  two 
associates  who  will  be  familiar  with  the  duties  of 
the  position,  and  who  have  had  the  benefit  of  prac- 
tical experience  in  the  performance  of  such  duties. 

I  submit  these  few  suggestions  to  your  thought- 
ful consideration. 


By  Lebot  Parker,  Vice-Dean  of  the  Buffalo 
Law  School. 

I  hardly  need  ask  you,  Mr.  President  and  mem- 
bers of  the  State  Bar  Association,  why  it  is  that  ad- 
mission to  the  bar  should  have  been,  from  a  very 
early  date,  hedged  about  with  restrictions  which 
permitted  some  to  enter,  and  obliged  others  to 
remain  without  f  Why,  like  other  callings  in  which 
men  engage  for  a  livelihood,  is  the  bar  not  open  for 
all  who  choose  to  practise  law,  each  one  taking  his 
chance  of  success  or  failure  in  winning  confidence 
and  custom,  as  men  do  in  trade,  manufacture  or 
commerce  ? 

The  answer  is  apparent.  It  is  because  law  is  an 
element  of  civilized  society  which  regulates  all  the 
delicate  relations  between  man  and  man,  and  deter- 
mines his  relation  to  material  things;  relations  so 
infinitely  complex  and  so  interdependent,  that  to 
know  how  they  are  regulated  or  determined  is  a 
profound  science;  a  science  which  must  be  well 
known  before  one  ought  to  be  permitted  to  serve  as 
counsel  for  one  party  or  another,  when  such  rela- 
tions are  impaired.  It  is  a  science  to  be  dealt  with 
by  those  only,  who,  through  deep  learning,  especial 
capacity  and  high  character,  can  know  it  well, 
apply  it  understanding^  and  will  never  employ  it 
for  base  or  ignoble  purposes. 

It  is  for  the  purpose  of  determining,  as  far  as 


possible,  whether  those  who  seek  to  enter  upon 
this  high  service  possess  the  necessary  qualifications 
for  it,  that  there  have  been  established,  from  time  to 
time,  certain  formalities  or  regulations,  as  to  the 
study  of  law  and  admission  to  practice,  which  shall 
test  the  extent  of  the  knowledge  of  such  aspirants, 
and  determino  their  fitness  for  membership  in  our 
honorable  profession. 

Although  these  regulations  have  varied  at  differ- 
ent times  and  under  different  jurisdictions,  and  too 
often  have  been  mere  matters  of  form,  yet  their 
true  purpose  has  been  to  suffer  only  such  persons  to 
practise  law  as  shall  prove  themselves  worthy  of  the 
high  calling  of  an  attorney. 

I  shall  not  undertake  to  describe  to  you  what 
the  qualifications  of  a  practising  attorney  should  be, 
for  I  think  you  all  have  in  your  minds  a  standard  of 
excellence  which,  if  not  always  attained,  should, 
at  least,  be  most  earnestly  striven  for. 

The  disrepute  into  which  the  administration  of 
law  has  fallen  in  the  minds  of  many  persons,  while 
often  charged  to  defects  in  the  law  itself,  is  largely 
due,  beyond  question,  to  the  ignorance,  the  lack  of 
legal  capacity,  the  laziness  and  the  unscrupulous- 
ness  of  those  who  practise  it.  An  ignorant,  inca- 
pable lawyer  will  lead  a  client,  who  has  shown  his 
own  ignorance  and  incapacity  by  employing  him, 
into  legal  quagmires  from  which  the  most  learned 
counsel  cannot  extricate  him ;  an  idle,  negligent  one 
will  permit  his  clients'  cause  to  be  delayed  until 
costs,  fees  and  lost  time  have  eaten  up  whatever  he 
may  gain  by  a  favorable  final  judgment;  while 
the  unscrupulous  practitioner  will  not  only  deceive 
the  court  and  his  opponent,  but  will  feel  justified 
in  fleecing  his  client  for  such  extraordinary  services 
in  his  behalf.  From  such  as  these,  good  Lord  de- 
liver us. 

We  aim  to  place  upon  the  bench,  men  of  great 
legal  ability  and  spotless  integrity — judges  who 
will  determine  each  issue  according  to  the  law  of 
the  land,  uninfluenced  by  prejudice  or  favor  or  hope 
of  reward.  We  admit  men  to  the  bar  whose  first 
duty,  it  may  be,  is  to  sit  in  judgment  upon  the 
facts  of  his  client's  cause,  and  decide  if,  under  the 
law,  he  has  a  cause  of  action.  He  is  not  simply  an 
advocate;  he  is  a  judge,  and  if  he  misjudges  the 
law  and  wrongly  advises  his  client,  however  hon- 
estly, disaster  will  surely  overtake  him;  but  if,  for 
the  sake  of  getting  a  case,  he  knowingly  advises  his 
client  into  a  wrong  course  of  action,  the  defeat  and 
consequent  loss  and  disappointment  that  follows, 
not  only  injures  the  client,  but  furnishes  additional 
proof  to  the  villifiers  of  law  and  lawyers,  of  the  jus- 
tice of  their  rancorous  criticisms. 

Shall  we  not  endeavor,  then,  to  reach  the  high 
standard  of  fitness  in  the   legal  profession,  which 
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all,  both  lawyers  and  laymen,  desire  ?  Shall  wo  not 
try  to  improve,  if  possible,  the  already  excellent 
regulations  in  force  in  this  State  for  the  admission 
of  young  men  to  the  practice  of  law  ? 

The  tendency  of  the  times  is  toward  testing  the 
fitness  of  men  for  all  public  o'  jwm'-public  positions 
which  they  may  wish  to  occupy,  by  such  examina- 
tions as  shall  not  only  pass  the  most  worthy,  but 
shall  effectually  debar  the  unworthy.  The  more 
the  methods  of  examinations  are  systemized  the 
higher  will  be  the  standard  obtained.  The  more 
uniform  the  system,  the  more  uniform  will  be  the 
results. 

If  the  standard  of  our  profession  is  profound 
knowledge  of  the  law,  capability  and  integrity,  then 
the  more  perfect  and  uniform  should  be  the  system 
of  ascertaining  who  possesses  these  qualifications. 

The  proposed  bill  to  amend  section  56  of  the 
Code  of  Civil  Procedure,  aims  to  promote  this  pur- 
pose by  providing  for  one  board  of  three  law  exam- 
iners for  the  entire  State ;  such  board  to  be  ap- 
pointed by  the  Court  of  Appeals.  The  Court  of 
Appeals  is  to  prescribe  rules  for  the  uniform  system 
of  examinations,  which  shall  govern  such  board  of 
law  examiners  in  the  performance  of  its  duties. 

To  my  mind  the  virtue  of  this  proposed  bill  lies 
in  the  fact  that  it  provides  for  a  single  board  of 
examiners,  to  be  appointed  by  the  highest  court  of 
the  State  (which  will  eliminate  all  possibility  of 
politics  or  partisanship  from  the  appointments) ;  and 
in  the  further  fact  that  the  court  is  to  provide  a 
uniform  system  of  examinations  for  the  entire 
State. 

It  would  be  unfair  to  criticise  the  methods  of  the 
several  department  boards  of  examiners,  as  it  must 
be  assumed  that  they  have  endeavored  to  do  their 
work,  and  have  done  it  faithfully  and  well;  but  in 
many  instances  it  is  difficult  to  find  men  who  will 
give  the  necessary  time  and  attention  to  the  work 
at  each  meeting  of  the  General  Term,  without 
compensation  for  the  time  spent  in  preparing  for 
the  examinations,  and  conducting  the  same.  It  is  at 
best  a  thankless  task  that  these  examiners  perform, 
and  their  only  reward  consists  in  the  consciousness 
that  they  are  doing  a  duty,  voluntarily  assumed, 
which,  if  properly  performed,  prevents  the  lowering 
of  the  standard  of  admission  to  the  bar. 

It  may  be  questioned  if  attorneys  of  the  necessary 
ability,  and  especially  those  who  will  give  the 
proper  time  and  attention  to  this  service,  can 
always  be  found  alike  in  each  department,  so  that 
the  examinations  conducted  iu  the  several  depart- 
ments shall  be  uniform  in  character,  and  such  as 
shall  secure  to  the  bar,  each  year,  a  body  of  new 
members  whose  qualifications  and  characters  shall 
be  equally  high. 


A  single  board  of  examiners  conducting  examina- 
tions in  the  different  departments,  will  unques- 
tionably secure  this  uniformity,  which  is  most  de- 
sirable. It  would  necessarily  require  much  of  their 
time ;  they  would  therefore  become  especially  expert 
in  judging  of  the  qualifications  of  such  students  as 
present  themselves  for  examination.  They  would 
also,  by  reason  of  their  special  attention  to  this 
work,  be  more  likely  to  take  into  consideration,  in 
conducting  their  examinations,  the  personal  equation 
of  the  different  students.  This,  iu  my  opinion, 
must  always  be  done.  I  cannot  subscribe  to  a  sys- 
tem of  admission  to  the  bar,  so  uniform  that  every 
man  shall,  iu  his  legal  qualifications,  be  required  to 
be  exactly  like  every  other  man.  Some  discretion 
must  be  given  to  the  board  of  examiners  in  this 
respect.  This  matter  will  however  be  taken  into 
consideration  and  provided  for  by  the  Court  of  Ap- 
peals in  making  their  appointments  and  in  prescrib- 
ing the  rules  and  regulations  required  by  the  pro- 
posed bill.  This  court  will  unquestionably  aim  to 
secure  as  their  appointees,  men  possessing  special 
qualifications  for  this  work ;  and  to  determine  the 
fitness  of  these  several  members  of  the  board  will 
unquestionably  be  a  difficult  task. 

Upon  the  fitness  of  the  examiners  and  their  con- 
scientiousness will  very  largely  depend  the  success 
of  this  new  plan. 

I  observe  that  no  especial  provision  is  made  in 
the  proposed  bill  for  the  compensation  or  expenses 
of  the  board  of  examiners.  It  occurs  to  me  that  the 
bill  itself  should  make  a  general  provision  for  the 
payment  of  proper  compensation  and  the  expenses 
of  the  examiners;  the  compensation  to  be  deter- 
mined by  the  Court  of  Appeals. 

The  bill  should  further  provide  that  the  Court  of 
Appeals  shall  appoint  the  three  examiners  at  first 
for  one,  two  and  three  years,  and  at  the  expira- 
tion of  the  term  of  each,  make  the  appointment  for 
three  years.  This  I  deem  desirable,  for  the  reason 
that  it  is  a  system  that  is  to  be  carried  out,  and  it 
is  needless  to  say  that  such  a  system  will  be  more 
uniformly  carried  on  where  two  of  the  three  ex- 
aminers have  had  some  previous  experience. 


By  Rt.  Kev.  Wm.  C.  Doane,  Vice-Chancellor 
University  op  New  York. 
If  any  one  is  to  make  any  excuse  for  my  presum- 
ing to  appear  in  this  august  assembly  as  a  layman 
among  lawyers,  I  should  leave  it  for  you  to  do.  In 
the  first  place,  upon  the  principle  that  he  who  ex- 
cuses himself  accuses  himself.  In  the  next  place, 
you  are  responsible  for  my  presence  here.  I  was 
most  ready  to  accede  to  the  request  that  was  made 
to  me  by  my  friend,  the  president  of  the  association, 
for  two  reasons.     In  the  first  place,  because  I  am  a 
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Regent  of  the  University  of  New  York,  and  am,  both 
by  duty  and  by  instinct,  intensely  interested  in 
every  thing  that  advances  every  kind  of  education. 
I  do  not  make  use  of  the  modern  phrase,  of  higher 
education ;  I  think  what  wc  want  is  deeper  educa- 
tion rather  more  than  higher,  and  a  better  and  fuller 
and  more  real  education,  whether  it  be  general  or 
professional.  I  am  quite  sure  that  every  man  in  his 
place  and  position,  according  to  his  ability,  is  bound 
to  stand  up  and  maintain  the  great  importance  of  it 
in  every  possible  way. 

Beside  that,  I  think  I  may  explain  my  being  here 
by  Cic  mere  statement  that  I  am  glad  to  bear  my 
witness  to  what  I  believe  to  be  the  largeness  and 
greatness  of  the  legal  profession;  not  merely  that  it 
is  large  enough  to  admit  me  here  without  license  to 
plead,  but  that  it  is  large  enough  to  compel  the  in- 
terest and  constrain  the  assistance  of  a  man  busy  in 
other  departments  of  life,  who  is  glad  to  come  and 
lend  a  hand  in  any  thing  that  shall  elevate  and  ad- 
vance the  distinguished  profession  of  the  law. 

I  think  if  I  need  mako  any  excuse  it  would  be 
that  I  stand  hero  to  plead  for  examinations.  I  say 
that  in  the  presence  of  my  friend,  the  law  professor 
of  Cornell,  and  the  dean  who  has  just  spoken,  be- 
cause I  am  an  absolute  heretic,  generally  speaking, 
about  examinations.  My  last  public  appearance  was 
before  the  Humane  Society,  and  I  think  sometimes 
the  Humane  Society  ought  to  interfere  in  this  mat- 
ter of  examinations,  which,  in  my  own  experience, 
so  far  as  schools  or  colleges  are  concerned,  tends  to 
show  two  things.  In  the  first  place,  to  prove  the 
knowledge  of  the  examiner,  that  ought  to  be  taken 
for  granted  before  he  begins,  and  in  the  second 
place,  to  prove  either  the  nerve  or  nervousness  of 
the  person  examined,  which  we  can  generally  find 
out  without  resorting  to  that  kind  of  work.  You 
are  dealing  this  afternoon  with  something  that  lies 
outside  of  the  range  of  ordinary  scholastic  academic 
education.  I  am  perfectly  certain  an  intelligent 
teacher  who  comes  day  by  day  in  contact  with  the 
mind  of  a  pupil  is  infinitely  better  able  to  say 
whether  that  pnpil  is  able  to  take  the  degree  or  to 
be  admitted  to  the  honors  of  the  institution  by 
daily  contact  and  test  of  mind  with  mind,  than  he 
or  she,  or  a  dozen  others  could  be  by  all  the  exami- 
nations in  the  world.  This  is  a  different  mat- 
ter that  comes  before  you;  it  is  a  matter  that 
concerns  a  large  class  of  people  to  whom  the  daily 
contact  with  the  teacher  is  impossible,  and  it  is  a 
matter  that  concerns  an  examination  which  is  to  be 
held  by  people  absolutely  outside  of  and  apart  from 
the  educational  system  in  which  the  person  to  be 
examined  has  been  trained.  So  that  I  am  quite  free 
without  any  inconsistency,  because  I  have  abso- 
lutely abolished  the  whole  system  of  examination  in 


the  school  which  I  have  the  honor  to  conduct  here 
in  Albany,  to  stand  hero  and  maintain  the  position 
that  it  is  absolutely  necessary  that  there  should  be 
both  a  uniform  and  a  severe  system  of  examination 
for  admission  to  the  bar.  It  should  be  uniform  un- 
questionably for  two  reasons.  In  the  first  place,  if 
it  is  not  uniform,  if  it  is  varied,  then  you  will 
get  sort  of  a  Gretna  Green  business  and  have  run- 
away matches  of  people  who  want  to  be  married  in 
your  profession,  because  the  lazy  man  finds  out  just 
as  keenly  and  quickly  as  a  lazy  horse  discerns  a  hill 
a  long  way  off,  where  he  can  go  and  get  through, 
and  get  through  easily,  and  he  will  go  there  of 
course,  and  it  is  absolutely  important  that  the  ex- 
aminations, if  they  are  to  furnish  any  test,  should 
be  positively  and  distinctly  uniform.  Not  that 
everybody  should  pass  uniformly  well,  but  that  com- 
paratively modern  lines  should  be  adopted  upon 
which  a  man  may  pass  with  honor,  along  which  a 
man  may  pass  and  be  admitted  to  the  bar,  and  be- 
low which  he  must  absolutely  be  rejected.  I  ven- 
ture to  say  that  these  examinations  ought  also  to  be 
not  merely  uniform,  but  severe  I  remember  a  dis- 
cussion we  had  here  during  the  meeting  of  the  Uni- 
versity Convocation  in  July,  which  my  good  friend, 
Professor  Collin  of  Cornell,  began  by  being  on  the  op- 
posite side  and  ended  by  actually  being  on  the  same 
side  when  the  question  came  up.  about  the  importance 
in  value  of  a  university  or  academic  degree  for  admis- 
sion to  the  law  schools.  Now  I  am  a  believer  from 
the  bottom  up  in  the  fact  that  no  man  is  really  and 
fully  and  completely  finished  to  enter  upon  the  study 
of  any  specific  pursuit  or  profession  in  life  who  has 
not  been  thoroughly  trained  in  a  high  school  and 
college  curriculum;  but  I  am  not  fool  enough  not  to 
know  that  there  is  a  college  of  experience  out  of  which 
men  graduate  sometimes,  who  haven't  had  the  chance 
of  going  to  the  other  college,  and  a  university  of 
knowledge  of  public  affairs  out  of  which  some  men 
graduate  who  have  never  beeu  able  to  go  to  a  uni- 
versity, and  I  believe  fully  therefore  it  is  infinitely 
wise  men  should  be  allowed  to  begin  the  study  of 
this  great  profession  of  the  law  in  offices  or  law 
sohools  no  matter  what  their  previous  training  has 
been.  I  believe,  that  is  to  say,  that  the  sieve 
through  which  people  are  sifted  for  the  beginning 
of  the  study  of  the  law  may  be  of  as  fine  meshes  as  a 
sieve  can  be  made  of;  but  I  believe  also  the  sieve 
through  which  men  are  sifted  for  final  admission  to 
the  practice  of  this  splendid  profession  ought  to  be 
fine  enough,  to  say  the  least,  to  separate  straw  from 
wheat  and  chaff  from  grain,  and  I  say  this  not  from 
any  particular  knowledge  of  the  profession  of  the 
law  itself;  I  admire  it  from  a  distance,  but  I  say  it 
because,  as  has  been  most  admirably  said  by  Profes- 
fessor  Hutchins  here  this  afternoon,  this  is  a  ques- 
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tion  that  concerns  not  lawyers  and  the  profession  or 
judges  alone,  but  concerns  all  intelligent  citizens 
throughout  the  country,  and  so  far  as  the  mere  pro- 
fession or  distinctions  are  concerned,  I  am  very  glad 
to  know,  to  furnish  an  illustration  of  the  fact  that 
the  old  theory  that  lawyers  never  met  except  when 
doctors  had  got  through  with  a  case  in  order  that 
they  might  commend  either  the  property  or  soul  of 
the  man  to  its  position,  had  been  abundantly  aban- 
doned, and  lawyers  and  parsons  are  constantly  meet- 
ing together  now  with  the  doctor,  and  I  think  it 
makes  a  very  good  time  so  far  as  my  share  in  the  com- 
bination is  concerned.  This  is  not  a  technical  ques- 
tion; if  it  were,  then  I  should  be  perfectly  safe  and 
free  in  taking  the  ground  that  no  man  ought  to  be 
allowed  to  practise  as  a  specialist  who  has  not  a 
knowledge  of  general  practice.  I  wouldn't  trust  my 
eye  to  a  man  who  didn't  know  any  thing  but  the 
specialty  of  an  oculist;  he  must  have  some  knowl- 
edge of  the  treatment  of  the  whole  body,  and  so  I 
believe  no  man  ought  to  be  admitted  to  the  special 
profession  of  the  law  who  has  not  been  sufficiently 
trained  in  a  general  knowledge  that  goes  to  make 
up  an  all-around  man,  but  simply  because  this  is  not 
a  technical  question,  but  a  general  question,  I  plead 
for  the  uniformity  and  for  the  severity  of  examina- 
tions for  final  admission  to  the  bar,  because  I  feel 
quite  as  strongly  as  any  lawyer  in  America  can  feel 
the  enormous  importance,  the  great  dignity,  the  wide 
range  and  scope  of  the  value  of  the  legal  profession. 
It  is  not  merely  that  they  are  called  upon  constantly 
to  deal  with  the  great  moral  distinctions  between 
right  and  wrong.  That  would  be  enough  to  make 
it  dignified  and  important.  It  is  not  merely  they 
are  the  people  to  whom  we  look  for  the  maintenance 
of  great  questions  of  the  safety  both  of  life  and 
property.  It  is  not  a  thing  that  lies  within  the 
horizon  or  circumference  of  merely  professional  life. 
It  is  the  simple  fact  that  the  members  of  the  legal 
profession  to-day  are  constantly  called  upon  to  deal 
with  the  great  social  and  moral  and  national  and 
political  questions,  not  only  of  the  country,  but  of 
the  world.  It  is  true  that  in  all  matters  connected 
with  legislation  the  men  who  are  looked  to  for 
counsel  and  advice,  for  wise  and  large  views  in 
dealing  with  them,  are  men  learned  in  the  law. 

It  is  true  also,  in  dealing  with  the  great  subject 
which  bears  the  noble  name  that  is  most  ignobly 
used  when  it  is  perverted  from  its  original  meaning 
and  from  its  intense  power;  I  mean  the  word 
"  political."  We  have  the  right  and  reason  to  look 
to  lawyers  to  take  the  lead  in  every  thing  that 
should  dignify  the  true  position  of  the  politician  — 
that  is  to  say,  of  the  man  who  is  concerned  in  a 
wise  administration  of  public  affairs.  It  is  per- 
fectly true  that  in  the  great  questions  that  touch 


social  reform  to-day,  while  the  clergyman  may 
come,  and  ought  to  come,  to  look  at  it  both  from 
the  human  and  the  divine  side.  It  is  also  true  that 
the  leading,  and  guiding,  and  directing,  and  shap- 
ing, and  moulding,  must  come  from  the  men  that 
belong  to  the  legal  profession,  and  when  you  reach 
out  beyond  a  narrow  circle,  and  remember  that  in 
the  progress  and  advance  of  Christian  civilization 
to-day,  the  disputes  and  differences  between  nations 
are  being  referred  to  great  tribunals  of  international 
arbitration ;  when  you  remember  it  isn't  the  pen, 
but  the  gown,  that  is  going  to  be  more  and  more 
mighty  than  the  sword ;  when  you  realize  that  the 
peace  of  the  world  is  coming  more  and  more  to  de- 
pend upon  the  ability  of  men  of  the  legal  profession 
to  strip  themselves  of  narrow,  limited,  personal  as- 
sociation, and  take  broad  and  big  views  of  broad 
and  big  questions,  it  goes  without  saying  that  it  is 
absolutely  necessary  that  the  men  that  are  to  deal 
with  questions  like  these  must  be  men  not  narrowly 
and  imperfectly  trained  in  Coke  on  Littleton  or  Lit- 
tleton on  Coke,  or  in  Blackstone,  or  any  thing  else, 
but  in  the  whole,  round,  wide  range  of  sound  moral 
intellectual  training.  I  believe,  sir,  that  no  man 
ever  said  a  truer  thing,  and  it  is  because  I  believe 
it,  that  I  hold  in  such  high  honor  the  profession  of 
the  law,  and  that  I  desire  it  shall  always  be  difficult 
of  admission  to  this  most  admirable  profession,  than 
in  that  great  immortal  sentence  with  which  the  ec- 
clesiastical Hooker  immortalized  —  almost  apotheo- 
sized—  the  profession  of  the  law,  in  saying  that  it 
had  its  seat  in  the  bosom  of  God. 


By  H.  B.  Hutchins,  Associate  Dban  op  Cornell 
University  School  of  Law. 
To  say  any  thing  in  a  meeting  of  this  sort  in  sup- 
port of  a  measure  to  provide  a  uniform  system  of 
examinations'  for  admission  to  the  bar,  would  at 
first  blush  seem  to  be  little  short  of  a  work  of 
supererogation,  for  some  such  measure  must  cer- 
tainly commend  itself  at  once  to  the  practitioner  of 
standing  and  to  the  law  teacher.  Your  committee, 
in  inviting  representatives  from  the  law  schools  of 
the  State  to  present  papers  upon  this  subject,  can- 
not, I  judge,  have  had  in  mind  the  necessity  of  con- 
verting any  member  of  this  association  or  of  har- 
monizing the  views  of  law  teachers,  for  no  such  ne- 
cessity probably  exists.  There  may  be  differences 
of  opinion  as  to  details,  but  not,  I  am  confident,  as 
to  the  object  sought.  The  desire  of  the  committee 
was,  rather,  I  judge,  that  the  schools  might  place 
themselves  upon  record  in  regard  to  this  matter 
through  the  medium  of  this  association  as  the  act- 
ive members  of  the  profession  throughout  the  State 
have  to  a  certain  extent  done.  And  this  can  be  ac- 
complished, I  trust,  without  any  serious  taxing  of 
your  patience. 

The  question  before  us  is  not  one  that  concerns 
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simply  the  law  student  and  the  members  of  the  legal 
profession.  Primarily,  of  course,  it  appeals  to  them, 
but  it  reaches  further.  Indirectly,  it  is  of  import- 
ance, and  should  be  of  interest  to  every  citizen  of 
the  State.  The  intelligent  layman  will  certainly  not 
forget  that  the  working  out  of  justice  as  between 
man  and  man  rests  to  a  very  large  degree  with  the 
legal  profession ;  that  it  is  to  that  profession  that  he 
must  frequently  look  for  the  protection  of  his  indi- 
vidual rights  and  for  the  redress  of  wrongs;  and  he 
will  not  lose  sight,  I  am  sure,  of  that  larger  influ- 
ence exerted  by  the  profession  through  its  moulding 
of  public  opinion  and  its  shaping  of  legislative  action. 
Any  movement  that  promises  to  result,  even  indi- 
rectly, in  advancing  the  moral  and  intellectual  stand- 
ards of  a  body  of  men  who  influence  so  largely  as  do 
the  lawyers  the  business  and  political  life  of  the  day, 
should  receive  the  hearty  commendation  and  sup- 
port of  all  good  citizens.  And  right  here  1  beg  to 
suggest  what  our  friends  in  other  callings  too  fre- 
quently fail  to  realize,  namely,  that  every  attempt 
to  advance  the  standing  of  the  legal  profession, 
every  effort  to  raise  it  above  the  level  of  a  mere 
trade,  deserves  encouragement,  even  when  consid- 
ered solely  from  an  economical  point  of  view.  A 
poorly-equipped  bar,  no  less  than  a  poorly  equipped 
judiciary,  is  an  expensive  luxury  for  any  commun- 
ity— expensive  not  only  to  individual  litigants,  but 
to  the  public  generally  as  well.  The  half-educated 
and  superficial  lawyer  is  in  a  sense  a  public  burden, 
and  the  unscrupulous  one  a  public  curse.  Every 
good  lawyer  understands  that  no  inconsiderable  part 
of  the  business  of  the  courts  has  to  do  with  litiga- 
tion that  is  traceable,  directly  or  indirectly,  either 
to  professional  incapacity  or  to  a  low  standard  of 
professional  integrity — preventable  litigation  that 
ought  never  to  have  taken  form,  but  against  which 
it  is  impossible  to  close  the  doors  of  the  courts — 
litigation  that  impoverishes  parties  and  burdens  the 
public  without  yielding  any  adequate  return.  To 
say  that  the  evil  is  but  temporary,  as  the  incompe- 
tent man  must  necessarily  fall  behind  in  the  race, 
and  the  unprincipled  one  be  relegated  to  the  ob- 
scurity that  he  merits,  is  to  leave  out  of  considera- 
tion the  fact  that  there  are  always  marked  excep- 
tions to  the  rule,  and  to  forget  the  recruits  that 
stand  ready  to  fill  any  break  in  the  ranks.  The  evil 
is  expensive,  I  say,  and  it  is  far-reaching;  the  rem- 
edy is  to  be  found  only  through  the  raising  of  pro- 
fessional standards,  and  every  effort  in  this  direc- 
tion should  certainly  be  of  general  public  interest. 
It  must  be  apparent,  I  think,  to  any  one  of  expe- 
rience and  observation,  and  particularly  to  men  of 
affairs,  that  the  change  contemplated  by  the  legis- 
lation proposed  by  your  committee,  if  it  be  in  the  line 
of  reform,  is  by  no  means  in  the  interest  solely  of  the 
legal  profession,  or  of  any  class  of  that  profession. 


And  now,  is  any  change  in  the  present  system  of 
examinations  for  admission  to  the  bar  desirable, 
and  if  so,  is  the  one  proposed  in  the  line  of  re- 
form? 

I  am  sure  that  New  York  is  now  far  in  advance 
of  most  of  her  sister  States  in  the  matter  of  require- 
ments for  admission  to  practice,  and  perhaps  also  in 
the  method  of  examination  followed.  And  she 
ought  to  be.  Leadership  is  expected  of  her.  She 
has  been  the  pioneer  in  many  fields,  but  in  none  has 
she  been  more  conspicuously  so  than  in  that  of  legal 
reform.  The  lax  system  of  study  and  examination 
that  was  tolerated  previous  to  1871  bore  its  legiti- 
mate fruit,  and  the  bar  and  the  people  suffered. 
Not  that  strong  men  and  great  lawyers  were  lacking 
under  the  old  regime,  for  such  was  not  the  case.  The 
honor  roll  must  be  made  up  very  largely  of  men  who 
came  to  the  bar  before  the  modern  changes.  Not 
that  the  bar  as  a  whole  was  weak;  its  equal  was  not 
probably  to  be  found  in  the  country.  But  the  system 
made  it  possible  for  weak  men  and  bad  men,  without 
professional  education  or  prescribed  legal  training, 
to  gain  admission  to  the  profession,  and  1  need  not 
add  that  the  opportunity  was  not  neglected.  In  1871 
came  a  change.  The  whole  matter  was  placed  under 
the  control  of  the  Court  of  Appeals,  where  it  undoubt- 
ed ly  belongs.  Rules  prescribing  requisites  for  ad- 
mission were  promulgated  and  regulations  as  to  ex- 
aminations were  made,  and  have  since  been  en- 
forced by  that  court.  In  1881  there  was  a  further 
change,  in  that  the  law  student  was  required  to  pass 
certain  prescribed  preliminary  examinations  under 
the  directions  of  the  regents  of  the  State  University, 
and,  in  1891,  still  further  requirements  in  the  line 
of  preliminary  study  were  added.  At  the  present 
time  therefore  the  profession  and  the  public  are 
protected  in  a  measure;  and  the  credentials  of  an 
admitted  attorney  may  be  taken  as  representing 
some  preliminary  study  and  a  certain  amount  of  le- 
gal learning.  That  the  preliminary  requirements 
should  be  still  further  increased,  so  that  the  necessary 
preparation  for  legal  study  may  be  at  least  equivalent 
to  that  required  for  entrance  to  our  colleges  and  uni- 
versities of  recognized  standing,  and  that  the  period 
of  legal  study  should  be  lengthened,  is  the  opinion  of 
many  who  have  to  do  with  legal  education,  but  this, 
if  desirable,  could  probably  be  accomplished  through 
our  present  machinery.  It  is  demonstrable,  I  think, 
without  a  doubt  that  the  serious  defect  in  our  pres- 
ent system  is  to  be  found  in  the  want  of  uniformity 
that  exists  in  the  actual  examinations  for  admis- 
sion. And  we  may  urge  this  without  in  the  least 
degree  reflecting  upon  those  who  at  present  perform 
the  functions  of  examiners  or  upon  the  courts  who 
appoint  the  committees.  All  parties  undoubtedly 
act  conscientiously  and  with  as  much  thoroughness 
as  time  and  opportunity  will  permit.  But  even  good 
men  cannot  redeem  a  bad  system.     Under  the  rules 
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now  in  force  a  committee  is  appointed  annually  by 
each  General  Term  to  examine  applicants.  There  are 
five  such  committees  in  the  State.  The  members 
serve  gratuitously,  and  the  reason  for  their  appoint- 
ment is  frequently  that  they  are  likely  to  be  in  at- 
tendance upon  the  General  Term  rather  than  because 
they  possess  special  fitness  for  the  duties  imposed. 
As  a  rule,  they  are  good  lawyers,  in  full  practice, 
whose  time  is  constantly  occupied  by  the  demands 
of  professional  engagements. 

Several  objections  to  committees  of  this  sort  are 
at  once  apparent.  And,  first  of  all,  I  beg  to  suggest 
that  the  short  term  for  which  the  examiners  are  ap- 
pointed is  a  marked  defect  in  the  scheme.  It  is  a 
popular  notion,  to  which  even  some  members  of  the 
profession  assent,  that  any  lawyer  of  average  ability 
and  acquirements  can  teach  law  or  examine  law  stu- 
dents without  any  special  thought  or  preparation. 
That  this  is  a  fallacy  is  apparent  at  once  to  the  man 
who  attempts  the  experiment.  He  may  go  through 
the  forms,  but  the  results  are  either  embarrassing  to 
himself  or  unfair  to  the  student.  The  practising 
attorney,  from  force  of  circumstances,  is,  in  a  sense, 
a  specialist;  his  investigations  are  very  largely 
prompted,  and  in  a  measure  defined,  by  the  de- 
mands of  his  cases.  He  rarely  has  the  time  to  ex- 
amine a  single  department  of  the  law  as  an  entirety, 
to  say  nothing  of  the  whole  field  of  jurisprudence, 
and  to  consider  it  from  a  general  and  philosophic 
point  of  view.  His  legal  studies  necessarily  are  from 
the  practical  rather  than  the  scholarly  side.  If, 
then,  without  thought  or  special  preparation  he  un- 
dertakes the  examination  of  candidates,  he  is  a  re- 
markable man  indeed  if  be  does  not  at  once  run 
into  the  field  of  his  most  recent  investigations.  The 
almost  inevitable  tendency  under  such  circum- 
stances is  for  him  to  measure  the  acquirements  of 
the  student  by  his  ability  to  respond  to  questions 
along  this  particular  line  of  inquiry.  The  test 
thereby  becomes  special  instead  of  general.  The 
result  may  be  an  injustice  to  the  student  or  the  ad- 
mission of  one  whose  general  acquirements  in  the 
law  do  not  entitle  him  to  th»t  honor.  Understand, 
please,  that  I  do  not  intend  to  say  that  the  result 
suggested  is  one  that  is  often  experienced  under  the 
committees  as  now  constituted,  but  the  point  that  I 
wish  to  make  is  that  the  tendency  of  examiners  who 
have  neither  the  time  nor  the  inducement  for  mak- 
ing special  preparation  for  the  work,  is  to  err  in  the 
direction  indicated.  Notwithstanding  the  shortness 
of  the  term  of  service,  and  the  entire  absence  of 
compensation,  many  of  the  examiners  undoubtedly 
make  special  preparation  for  the  work,  but  the  ma- 
jority, I  am  sure,  do  not,  and  we  could  hardly  ex- 
pect it  under  the  circumstances.  And  this  leads  me 
to  say  that  another  legitimate  criticism  upon  the 
present  system  is  that  it  contains  no  provision  for 
compensation  to  the  examiners.  To  this  many  of  the 


difficulties  of  the  situation  can  be  traced.  It  is  an 
injustice  to  the  examiner  and  to  the  examined  that 
the  work  should  be  gratuitous  —  to  the  examiner 
because  more  or  less  of  his  time  must  of  necessity 
be  sacrificed,  even  if  the  duties  are  performed  in 
the  most  perfunctory  and  superficial  manner  —  to 
the  examined  because  he  is  thereby  deprived  of  that 
careful  preparation  and  painstaking  attention  on  the 
part  of  the  examiner  which  adequate  compensation 
could  secure,  and  which  are  essential  to  a  thoroughly 
fair  test.  It  is  a  matter  of  surprise  to  me  that  busy 
lawyers  will  give  even  as  much  time  as  they  do  to 
these  calls,  and  it  ought  not  to  be  expected  of  them 
unless  the  engagement  is  put  upon  a  business  basis. 

Another  defect  in  the  present  scheme  is  that 
there  is  no  uniformity  in  the  character  of  the  exami- 
nations in  the  different  departments.  Indeed,  in 
the  same  department,  their  nature  and  scope  may 
vary  from  year  to  year,  as  the  examiners  change. 
The  result  is  that  different  standards  exist  iu  dif- 
ferent parts  of  the  State  and  at  different  times  in 
the  same  department.  An  examination  may  be  lit- 
tle more  than  a  mere  form,  or  it  may  be  unreason- 
ably severe.  The  duties  of  the  law  teacher  are  such 
as  to  make  him  realize  more  keenly  perhaps  than 
does  the  practitioner  the  disadvantages,  to  say  noth- 
ing of  the  positive  injustice  that  result  from  the 
present  condition  of  affairs.  The  remedy  that  at 
once  suggests  itself  is  a  single  body  of  examiners  in- 
stead of  the  several  committees  now  acting. 

Another  consideration  that  is  worthy  of  attention 
arises  out  of  the  fact  that  a  large  proportion  of  the 
law  students  of  to-day  are  prosecuting  their  studies 
at  the  various  law  schools  of  the  State  and  country. 
There  are  at  the  present  time  in  the  neighborhood  of 
sixteen  hundred  young  men,  probably,  who  are  at- 
tending the  law  schools  in  the  State  of  New  York. 
It  is  safe  to  assume  that  at  least  one  thousand  of 
these  will  be  candidates  for  admission  to  the  bar  of 
the  State.  Their  applications  will  be  made  in  the 
different  departments.  It  certainly  would  seem  de- 
sirable that  there  be  a  mutual  interchange  of  opinions 
and  views  between  the  members  of  the  examining 
committees  and  the  law  instructors.  The  predomi- 
nant idea  of  the  instructor  should  be,  in  my  judg- 
ment, and  usually  is,  I  think,  to  endeavor  to  fit  the 
young  man  as  far  as  possible  for  the  active  work  of 
the  profession,  by  giving  to  him  as  comprehensive  a 
notion  of  the  elements  of  the  law  as  the  time  de- 
voted to  preparatory  study  will  permit.  Separated, 
as  most  of  us  are,  from  the  activities  of  professional 
life,  we  are  in  danger  of  sacrificing  the  practical  to 
the  theoretical,  of  forgetting  that  the  majority  of 
young  men  who  come  to  our  lecture-rooms  are  to  be 
lawyers,  and  not  jurists.  The  historical  develop- 
ment of  the  law  must,  of  course,  receive  attention, 
and  its  philosophic  side  must  not  be  neglected; 
but  the  teacher,  unless  on  his  guard,  is  apt  tp  for- 
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get  the  practical  requirements  of  the  office  and  the 
court-room  in  his  entfctniagm  to  awaken  in  his  pu- 
pils a  lore  for  the  science  of  jurisprudence.  Now, 
in  my  judgment,  no  more  wholesome  influence 
could  be  brought  to  bear  upon  the  law  instructors 
of  the  State  than  that  which  would  come  from  fre- 
quent conferences  with  the  law  examiners.  I  am  sure 
that  their  suggestions  would  be  valuable  to  us,  and 
that  their  influence  would  tend  to  counteract  the  the- 
oretical tendencies  of  the  teacher  and  to  keep  him 
in  touch  with  the  active  side  of  the  profession.  It 
is  quite  possible,  too,  that  an  interchange  of  views 
might  not  be  entirely  without  profit  to  the  examin- 
ers. An  occasional  visit  by  them  to  the  law  schools 
of  the  State  would,  I  am  sure,  be  mutually  benefi- 
cial. Any  comparison  of  ideas  and  any  concerted 
action  are,  of  course,  impracticable  under  the  pres- 
ent system.  But  with  a  single  committee,  appointed 
to  serve  for  such  a  length  of  time  and  under  such 
conditions  as  would  enable  its  members  to  familiar- 
ize themselves  with  their  duties,  the  problem  would 
be  simple  and  easy  of  solution. 

It  must  be  apparent  that  the  proposed  legislation 
is  in  the  line  of  reform.  It  should  receive  hearty 
commendation  and  support.  I  am  advised  that  a 
similar  scheme  has  stood  the  test  of  experience  in 
England.  There  are  probably,  as  I  have  suggested, 
differences  of  opinion  as  to  details,  but  there  should 
be  none  as  to  the  main  purpose  of  the  movement. 
Personally  I  should  prefer  a  committee  of  five,  and 
that  the  term  should  be  five  instead  of  three  years. 
In  my  judgment,  it  would  be  wise  also  for  the  ap- 
pointments to  be  so  regulated  thnt  there  might 
be  always  upon  the  committee  men  of  experience  in 
the  work.  By  the  terms  of  the  act  proposed,  the 
entire  committee  would  be  changed  every  three 
years.  And  I  am  further  of  the  opinion  that  the 
compensation  to  the  examiners  should  be  a  fixed 
and  stated  sum. 

The  act  has  the  merit  of  disturbing  in  a  very 
slight  degree  the  present  system.  It  has  the  further 
merit  of  lodging  the  appointing  power  with  our 
highest  court,  and  of  leaving  with  that  court  entire 
control  and  supervision.  Personally  I  favor  the 
suggested  changes,  and  in  this  regard  I  speak  also 
for  the  faculty  whose  representative  I  am  on  this 
occasion.  But  if  such  changes  should  be  thought 
by  your  committee  to  be  undesirable,  the  act  as  it 
stands  will  receive  our  hearty  indorsement. 


A  letter  written  with  one's  own  hand  is  consid- 
ered more  respectful  and  courteous  than  any  other. 
Bishop  Barrington,  whose  handwriting  is  execrable, 
wrote  to  a  correspondent:  "  Out  of  respect  I  write 
to  you  with  my  own  hand,  but  to  facilitate  the 
reading,  I  send  you  a  copy  made  by  my  amanuen- 
sis."—  Wtttern  Recorder. 


REMARKS  OF  JUDGE  HERRICK  BEFORE 
THE  NEW  YORK  STATE  BAR  ASSOCIA- 
TION. 

I  HAVE  listened  with  a  good  deal  of  interest  to  the 
papers  that  have  been  read,  and  the  discussions 
had  here,  and  I  have  heard  with  a  good  deal  of  grief 
and  surprise,  and  I  may  say  distress  trf  mind,  that 
there  are  some  difficulties  in  the  General  Terms  of  the 
other  departments  of  the  State. 

I  have  experienced  some  difficulty  in  our  own 
General  Term,  but  that  I  think  we  ourselves  can 
correct.  I  have  no  suggestions,  no  observations,  to 
make  in  reference  to  the  Court  of  Appeals,  but  there 
is  one  branch  of  the  judiciary  of  the  State  that  has 
not  been  touched  upon  in  any  of  these  discussions, 
and  it  struck  me  that  it  was  of  considerable  import- 
ance. That  is,  the  judicial  power  of  determining  the 
qualification  and  election  of  members  of  the  Legisla- 
ture. 

The  only  occasion  upon  which  I  ever  addressed 
the  members  of  the  bar  association  was  two  years 
ago,  shortly  after  my  election  to  the  bench,  and  at 
thnt  time  one  of  the  questions  before  the  people  of 
the  State  was  the  proposed  constitutional  amend- 
ment conferring  upon  the  judiciary  of  the  State  the 
hearing  and  determination  of  contested  legislative 
elections.  At  that  time  I  took  pretty  strong  ground 
in  opposition  to  that  proposed  amendment  to  the 
Constitution,  because  I  did  not  believe,  for  a  variety 
of  reasons  which  I  gave  then,  and  which  I  will  not 
discuss  now,  that  the  judiciary  of  the  State  should 
be  burdened  with  the  trial  of  contested  election 
cases,  and  I  am  of  that  opinion  now. 

But  I  do  not  believe  that  cases  of  that  kind  ought 
to  go  to  the  court  and  ought  to  be  passed  upon  by  a 
court.     (Applause.) 

But  there  ought  to  be  a  court  created  for  that  pur- 
pose. How  shall  it  be  created?  How  so  constituted 
that  the  people  will  not  believe  it  is  a  political 
court?  I  have  this  suggestion  to  make,  and  it  is  in 
line  with  the  suggestion  made  by  Judge  Robertson 
this  morning.  His  proposition  was  that  the  mem- 
bers of  the  Supreme  Court  or  possibly  the  members 
of  the  Court  of  Appeals  too  (mine  contemplates  both), 
who  have  arrived  at  the  age  of  seventy  years,  and 
who  have  a  portion  of  the  terms  for  which  they  were 
elected  still  to  serve,  be  called  into  service,  and 
designated  to  hold  courts  where  any  necessity  arises. 
My  proposition  goes  further  than  that.  I*  propose 
this:  That  upon  the  certificate  of  the  governor  of 
the  State  or  the  chief  justice  of  the  Court  of  Ap- 
peals, such  members  of  the  Court  of  Appeals,  and 
members  of  the  Supreme  Court,  be  continued  in 
service;  that  this  certificate  be  made  annually  so 
that  they  will  not  be  kept  in  service  at  a  period  of 

life  when  they  have  become  unfit,  either  physically 
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or  mentally ;  and  that  out  of  those  judges  a  court 
be  organized  to  hear  all  cases  of  contested  elections 
of  State  and  legislative  officers. 

A  court  composed  of  men  so  selected  I  believe 
would  have  the  entire  confidence  of  the  people. 
(Applause.)  They  have  arrived  at  that  age  when 
10  one  will  think  that  they  are  any  longer  actuated 
oy  political  bias  or  prejudice,  and  even  if  they  are, 
if  the  people  do  not  think  they  are  we  have  ac- 
complished pretty  near  the  same  result;  because 
what  we  want,  after  all,  is  confidence  in  the  court,  a 
feeling  that  they  are  doing  what  they  believe  to  be 
right.  It  will  give  more  stability  to  our  institutions 
than  any  thing  else  that  I  know  of  that  we  can 
adopt.  I  would  go  a  step  further,  and  have  these 
courts  determine  the  election  of  certain  grades  of 
city  and  county  officers;  for  instance,  the  mayors  of 
our  cities,  our  judges,  district  attorneys,  sheriffs, 
county  clerks,  county  treasurers,  and  all  the  higher 
grades  of  officers  throughout  the  State. 

This  would  not  burden  them  too  much ;  take  for 
instance  in  our  district  to-day  we  have  three  judges 
abundantly  competent  in  my  judgment  to  discharge 
judicial  duties,  just  as  competent  as  they  have  been 
at  any  time  within  the  last  fifteen  years — mentally 
and  physically  competent.  One  of  these  judges,  if 
you  please,  can  take  the  testimony  in  any  one  of  the 
cases.  In  the  case  of  a  legislative  contest  or  one 
over  State  offices,  the  testimony  to  be  considered 
and  the  case  decided  by  five,  but  this  is  a  mere 
matter  of  detail;  I  merely  suggest  it  for  your  con- 
sideration if  at  any  time  the  number  (we  will  call 
them  for  brevity  and  lack  of  a  better  term  superan- 
nuated judges)  is  insufficient  to  constitute  a  quorum, 
one  or  more  of  the  judges  of  the  Supreme  Court  who 
are  the  oldest  and  longest  in  service  can  be  desig- 
nated to  act. 

It  seems  to  me  we  cannot  only  make  use  of  these 
men  of  experience  who  have  not  served  out  their 
terms,  and  under  our  present  law  at  least  draw  a 
pension  for  which  they  render  no  service  to  the  State 
in  return,  we  cannot  only  make  use  of  them  to  secure 
correct  decisions  in  this  class  of  work,  but  solve 
what  I  think  is  one  of  the  most  serious  problems  we 
have  in  this  State  to-day  —  lead  the  way  at  least  to 
solve  it — that  is,  the  problem  of  securing  honest  elec- 
tions. (Applause.) 

If  men  discover  that  in  all  human  probability 
they  will  not  reap  the  fruits  of  fraud  and  dishonesty 
they  will  not  resort  to  fraud  and  dishonesty.  In 
the  first  place  most  every  candidate  for  the  Legisla- 
ture thinks  his  party  is  going  to  carry  it. 

He  feels  pretty  well  satisfied  that  any  wrong-doing 
on  his  part  will  be  covered  up  by  his  party  majority, 
that  they  will  decide  it  on  political  grounds  and  will 
keep  him  in.     He  will  get  up  some  color  of  a  con- 


test; he  knows  or  thinks  some  irregularities  will  be 
committed  on  the  other  side,  that  will  give  his  party 
an  excuse  to  stand  by  him;  each  candidate,  or  the 
friends  of  each  candidate,  either  commits,  or  winks 
at  the  commission  of,  things  that  if  they  knew  were 
to  be  brought  before  a  tribunal  entirely  independent 
and  above  and  beyond  all  p61itical  influence  and 
bias  they  would  not  indulge  in. 

The  case  of  city  and  county  officers  ought  to  be 
tried  by  this  court,  and  without  a  jury,  because  I 
think  that  it  is  the  experience  of  every  lawyer  that 
the  trial  of  political  cases  before  juries  is  a  failure, 
that  nothing  can  be  accomplished  by  it. 

If  there  is  the  slightest  issue  of  fact  to  be  raised, 
you  never,  or  seldom  if  ever,  secure  the  agreement 
of  the  jury  in  a  case  of  that  kind. 

Now  this  is  a  court,  it  seems  to  me,  it  is  well 
worth  your  while  to  consider  the  creation  of;  and 
it  is  something  that  I  think  would  relieve  the  propo- 
sition that  was  before  the  people,  of  conferring 
this  power  upon  the  courts,  of  the  great  objection 
that  there  was  to  it  at  that  time;  and  it  would 
create  for  us  an  independent  tribunal  to  dispose  of 
questions  that  arc  now  regarded  as  being  disposed 
of  purely  as  matters  of  party  interest  and  by  party 

prejudice. 

* 

INDEMNITY    FOR    PERSONS    UNJUSTLY 
PUNISHED. 

IT  is  announced  that  the  Hungarian  government 
has  passed  a  law  providing  for  the  payment  of 
indemnities  to  prisoners  innocently  condemned  to 
penal  servitude,  and  to  their  families  in  cases  where 
such  prisoners  are  found  to  have  suffered  capital 
punishment.  There  should  be  such  a  law  in  every 
civilized  country.  It  is  to  the  credit  of  Hungary 
that  she  has  passed  such  a  law,  and  it  is  not  to  the 
credit  of  the  United  States  that  they  should  be  be- 
hind her  in  this  respect.  Such  a  law  should  be 
adopted  by  every  State  in  the  Union.  It  is  out- 
rageous that,  as  at  present,  here  in  the  Common- 
wealth of  New  York,  a  man  who  has  been  unjustly 
convicted  and  imprisoned  for  a  long  term  of  years 
can  obtain  no  indemnity  when  his  innocence  is 
proven.  Though  he  may  have  spent  the  best  years 
of  his  life  in  prison  and  those  dependent  upon  him 
may  have  suffered  inconsequence  he  has  no  recourse. 
He  is  told  to  be  thankful  that  he  secures  his  freedom 
at  last.  As  for  justice,  it  is  not  for  him.  This  is 
all  wrong. — Rochester  Union. 


An  old  negro  who  had  business  in  a  lawyer's  of- 
fice was  asked  if  he  could  sign  his  name.  "  How  is 
dat,  sah?"  "I  asked,"  the  lawyer  answered,  "if 
you  could  write  your  name?"  "Well,  no,  sah;  I 
neber  writes  my  name ;  I  jess  dictates  it,  sah." — Tid 
Bit*. 
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THE  LAW  OF  DESCENT. 

It  *  person  shall  die  without  any  will, 

(And  with  land  undevised,  'tis  the  same  law  still). 

One-third  to  the  widow  (or  use  during  life, 

E'en  though  there's  a  will  'tis  the  right  of  the  wife; 

Nor  shall  land  he  hath  owned  since  the  marriage  be  freed 

Of  dower  if  she  hath  not  joined  in  the  deed. 

And  one  thousand  dollars  she  hath  in  addition 

Valued  In  land  he  shall  leave,  on  condition 

No  child  shall  survive,  but  if  children  there  lie, 

She  takes  the  life  use,  then  the  children  in  fee. 

If  deceased  be  a  woman  and  not  a  feme  tole. 

Her  husbaud  as  tenant  for  life  takes  the  whole. 

If  issue  there's  been  of  the  marriage  alive, 

And  If  not  then  the  children  or  such  as  survive. 

And  descendants  of  any  deceased  take  in  fee 

As  tenants  in  common,  the  whole  equally. 

But  descendants  of  children  deceased,  take  the  share 

Which  the  parent  instead.  If  living,  would  heir. 

When  curtesy,  dower  or  either  shall  end. 

Or  if  there  be  neither,  the  lands  shall  descend 

la  the  line  of  the  children  both  living  and  dead. 

However  remote,  by  the  rule  aforesaid. 

But  if  all  the  descendants  related  shall  be 

To  the  person  Intestate,  in  equal  degree, 

They  shall  equally  share,  be  they  near  or  remote, 

For  thus  reads  the  statute  and  so  It  was  wrote. 

If  there  be  no  descendants  it  hath  been  deemed  best. 

That  the  title  to  all  in  the  father  shall  vest, 

Unless  the  estate  shall  have  come  from  the  mother, 

Whan  she  shall  Inherit  instead  of  the  other 

If  living,  yet  If  there  be  sister  or  brother. 

Or  any  descendant  of  either,  the  mother 

Takes  only  for  life,  and  those  last  referred  to 

Are  the  ones  to  whom  the  estate  shall  revert  to. 

If  the  mother  be  dead,  in  the  case  just  related, 

Tls  the  father's  for  life,  with  reversion  as  stated. 

If  of  relatives  mentioned  thus  far  there  shall  be 

Only  the  mother,  she  takes  the  whole  fee. 

Should  there  perchance  be  none  nearer  of  klu. 

Collateral  relatives  then  shall  come  in. 

And  If  of  the  same  there  shall  several  be, 

And  ail  ore  related  in  equal  degree. 

However  remote  be  the  consanguinity. 

All  share  alike;  but  if  in  proximity 

There  shall  be  difference,  then  once  for  all 

Let  me  state,  that  to  those  more  remote  shall  fall 

In  equal  proportions,  the  share  which  would  go 

To  their  parent  if  living,  as  stated  below: 

First  in  order  come  sisters  and  brothers, 

If  none  are  deceased  they  exclude  all  others, 

Bat  If  any  have  died  their  descendants  come  in 

And  share  with  the  living  as  stated  within. 

But  should  there  be  none  in  this  line  of  descent, 

The  law  seeks  another  in  fact  and  intent. 

For  brothers  and  sisters  of  father  and  mother 

Then  take  in  like  manner  as  sister  and  brother. 

If  any  have  died  their  descendants  shall  share 

In  the  very  same  way— so  the  law  doth  declare. 

Yet  if  the  laud  came  on  the  part  of  the  mother, 

Her  brother  and  sisters  shall  take  and  no  other. 

Except  there  be  none  nor  descendants  of  any, 

In  which  cose  It  goes,  be  they  few  or  many. 

To  brothers  and  sisters,  or  such  as  survive. 

And  descendants  of  any  not  then  alive 

On  the  father's  side:  and  the  law  ls'the  same 

When  the  real  estate  on  the  father's  part  came, 

Mutati*  mutandis.    (There's  essence  In  time. 

When  one  is  expressing  such  matters  iu  rhyme.) 

As  to  what  remains,  let  It  be  understood, 

That  the  half  shall  inherit  the  same  as  full  blood, 

Unless  the  estate  from  an  ancestor  came, 

When  those  not  of  blood  cannot  share  in  the  same. 

If  intestate  be  not  of  legitimate  birth. 

The  mother  inherits  if  she  be  on  earth, 

If  not,  then  those  to  whom  she's  related 

Shall  take  by  the  rules  hereinbefore  stated. 

If  perchance  these  rules  show  no  heirs  in  sight 

Then  the  common  law  will  guide  you  aright. 

J.  M.  MoNaib. 
Damvujjs,  N.  Y.,  December  88,  1803. 


AUDI  ALTERAM  PARTEM -THE  PRO- 
POSED NEW  TRIBUNAL  FOR  THE  DE- 
TERMINATION OF  ELECTION  CON- 
TESTS. 

1)HE  Albany  Law  Journal  is  entitled  to  great 
credit  for  promptly  furnishing  full  reports  of 
the  proceedings  at  the  recent  annual  meeting  of  the 
New  York  State  Bar  Association.  A  resolution  was 
introduced  to  the  effect  that  judges  who  had  retired 
by  reason  of  the  statutory  provision  as  to  age,  and 
who  are  still  competent,  both  physically  and  men- 
tally, to  perform  duties,  should  each  year  receive 
certificates  of  fitness,  and  be  constituted  as  a  Court 
of  Courts,  to  determine  contested  election  cases.  It 
seems  that  the  purpose  of  this  proposal  was  to  pro- 
vide for  the  decision  of  contests  for  legislative  seats, 
as  well  as  other  offices.  We  gather  from  Thb  Al- 
bany Law  Journal  (January  20,  1894),  that  Judge 
Herrick,  of  Albany,  was  the  principal  sponsor  for 
this  proposed  ameudineut  to  the  Constitution.  It 
says: 

Judge  Herrick  said  that  such  a  court  would  be  post  the  point 
where  party  allegiance  would  bios  their  decisions,  and  would 
have  the  unreserved  confidence  and  trust  of  the  people,  which 
alone  would  prevent  many  contests  and  dishonesty  in  legisla- 
tive elections  where  it  was  felt  that  it  was  only  a  question  as 
to  which  political  party  would  control  the  legislative  body . 
The  idea  was  carried  out  to  some  extentand  Indorsed  by  mem- 
bers, one  of  whom  said  that  an  opinion  as  to  the  Ineligibility 
of  any  candidate  was  generally  only  a  guess  as  to  whether  his 
political  faith  were  to  control  the  legislative  body." 

With  the  utmost  respect  for  the  opinion  both  of 
the  learned  judge  mentioned  and  our  contemporary 
at  Albany,  we  are  unable  to  accede  to  this  sugges- 
tion. We  do  not  believe  that  "  such  a  court  would 
be  past  the  point  where  party  allegiance  would  bias 
their  decisions."  Our  own  experience  is  that 
most  of  the  uncompromising  Bourbons  of  both  po- 
litical parties  are  elderly  men.  Every  thoughtful 
man  must  be  conscious  of  the  tendency  of  party 
loyalty  in  his  own  case  to  dispose  him  to  overlook 
or  palliate  offenses  committed  by  his  political  con- 
freres, and  to  exaggerate  the  iniquity  of  the  doings 
of  the  other  side.  We  believe  that,  as  a  rule,  party 
faith  becomes  more  implicit  aud  more  dogged  with 
advancing  age,  and  that  a  board  consisting  exclu- 
sively of  old  men  would  be  a  most  unpromising  tri- 
bunal for  the  just  determination  of  each  political 
contest  as  it  arose,  according  to  abstract  principles 
and  the  peculiar  facts. 

Furthermore,  we  arc  opposed  to  taking  away  from 
the  regular  courts  any  of  their  existing  authority 
and  duties  in  the  manuer  of  contested  elections. 
In  the  main,  the  action  of  the'eourts  of  this  State  in 
the  famous  election  contests  of  1891,  was  such  as  to 
strengthen,  rather  than  diminish,  public  confidence 
in  their  capacity  and  fairness.  Even  in  the  Nichols 
case  (129  N.  Y.  395),  in  which,  naturally,  disagree- 
ments and  dissents  arose,  we  believe  that  approval 
Diqnized  by  VjUVJvTCT 
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of  the  result  reached  by  the  majority  of  the  Court 
of  Appeals  has  grown  more  general  with  the  calm- 
ing down  of  the  excited  feeling,  and  this  without 
impugning  the  motives  of  the  dissenting  judges, 
who  considered  the  main  point  at  issue  from  a  radi- 
cally different  point  of  view  from  that  of  their 
brethren.  In  the  main,  also,  the  action  of  the  lower 
courts,  as  well  as  that  of  the  Court  of  Appeals, 
during  this  judicial  ordeal  commended  itself  to 
popular  respect.  As  an  illustration,  there  may  be 
cited  the  course  of  a  judge  of  the  Supreme  Court 
of  the  First  Department,  who,  designated  for  visitorial 
judicial  functions  and  placed  in  a  somewhat  trying 
position,  displayed  a  clear-headed,  tactful  and  con- 
scientious apprehension  of  judicial  duty,  which  won 
the  approval  of  all  parties,  and  demonstrated  that  it 
is  perfectly  possible  for  a  judge  to  deal  with  elec- 
tion cases  precisely  as  he  would  with  ordinary  litiga- 
tions. 

We  do  not  by  any  means  claim  that  all  judges 
have  been  or  will  hereafter  be  fair-minded  and  tin- 
partisan,  but  we  do  think  that,  under  present  politi- 
cal conditions,  the  comparative  results  of  allowing 
the  regular  courts  to  retain  jurisdiction  of  election 
controversies  will  be  much  better  than  if  special 
political  tribunals  were  created.  The  questions 
arising  in  these  cases  are  essentially  judicial.  They 
involve  the  interpretation  of  statutes  and  the  weigh- 
ing of  evidence.  If  brought  before  a  judge  in  the 
regular  performance  of  his  duty  he  feels  a  very  direct 
responsibility  to  public  opinion.  A  grossly  unfair 
decision  will,  by  the  forfeiture  of  public  confidence, 
permanently  impair  his  future  judicial  usefulness. 
We  do  not  believe  that  any  such  sense  of  responsibility 
would  be  felt  by  members  of  a  temporary  board  ap- 
pointed for  a  particular  purpose.  They  would 
be  much  more  apt  to  be  biased  by  party  loy- 
alty. 

Even  in  the  case  of  contested  legislative  elections, 
we  believe  that  the  only  feasible  method  of  reform 
would  be  through  the  transfer  of  this  judicial  duty 
also  to  the  regular  courts  of  justice.  But  there  is  a 
very  strong  sentiment  against  such  further  addition 
to  their  functions  entertained  by  many  judicial  offi- 
cers, who  recognize  both  the  temptation  to  partisan- 
ship offered  by  political  cases,  and  the  danger  of 
impairment  of  popular  respect  for  the  courts, 
through  the  impugnment  of  their  motives  by  a  par- 
tisan press,  no  matter  how  abstractly  right  their 
decisions  may  be.  There  is  of  course  great,  though 
in  our  own  judgment,  not  controlling  force  in  this 
objection.  At  all  events,  we  do  not  believe  that 
any  real  improvement  would  result  from  the  transfer 
of  contests  for  legislative  seats  from  the  houses 
themselves  to  an  annual  electoral  commission  of 
septuagenarians. — New  York  Law  Journal. 


MARRIAGE  FOR  SIX  MONTHS. 

AN  interesting  yet  extremely  ridiculous  question 
has  found  its  way  into  the  California  courts. 
The  problem  to  be  solved  in  all  seriousness  by  the 
courts  is  this:  "Is  a  marriage  on  the  European 
plan  valid?"  In  other  words,  is  a  contract  of  mar- 
riage stipulated  to  expire  at  the  end  of  six  months 
or  a  year  a  valid  document?  If  the  document  be 
valid,  is  the  limitation  good?  Does  the  limitation 
invalidate  the  contract?  Can  the  relations  of  the 
contracting  parties  be  legally  laid  aside  at  the  end 
of  the  prescribed  time?  Would  a  child  born  after 
1  the  fitnii  has  expired,  and  were  the  contract  not  re- 
newed, be  a  legitimate  child?  It  seems  impossible 
that  in  this  day  such  a  question  should  be  seriously 
raised,  but  as  a  matter  of  fact  there  has  developed 
among  the  California  lawyers  some  difference  of 
opinion  on  the  subject. 

Six  months  ago  Edward  If.  Elkus  and  Lillie 
Mabncy  of  San  Francisco  entered  into  a  contract 
"to  be  married  for  a  period  of  six  months."  A 
few  days  ago  they  again  repaired  to  a  notary's  office 
and  caused  a  second  contract  to  be  drawn  up  for 
another  six  months.  The  young  couple  maintained 
that  they  have  the  advice  of  good  lawyers  that  the 
contract  is  good.  The  situation  is  such  a  novel  one 
that  several  regulable  lawyers  have  persuaded  the 
youflg' couple  to  permit  the  question  to  be  submitted 
to  a  court  of  adjudication.  Just  how  to  get  this 
before  the  court  is  the  question.  It  can  hardly  be 
accomplished  by  divorce  proceedings,  neither  could 
it  be  accomplished  by  criminal  process.  Lawyers 
however  declare  that  they  will  find  a  way  of  bring- 
ing the  matter  to  judicial  notice,  in  order  that  the 
ridiculous  proposition  may  be  settled  at  once. 

Some  of  the  best  lawyers  in  the  State  have  taken 
an  interest  in  the  matter.  Many  prominent  citizens 
declare  that  it  is  against  public  policy  for  such  a 
question  to  be  dignified  by  a  doubt  for  any  length 
of  time.  On  the  other  hand,  there  are  a  few  law- 
yers who  consent  to  maintain  the  strict  legality  of 
the  terms  of  the  limited  contract. 

What  must  undoubtedly  be  the  law  on  the  sub- 
ject was  expounded  by  Henry  S.  Foster,  one  of  the 
lawyers  interested.  Mr.  Foster  says:  "In  the  first 
place,  the  law  in  this  State  is  never  to  dissolve  a 
marriage  agreement  when  to  do  such  would  be 
against  the  public  policy.  Surely  no  one  will  con- 
tend that  it  would  be  good  policy  for  the  State  to 
permit  limited  marriages.  Once  married  always 
married  is  a  good  maxim.  If  the  contracting  par- 
ties have  assumed  marital  relations  they  are  man 
and  wife,  though  the  contract  read  '  for  a  day.' 
The  only  question  is  to  my  mind,  did  the  parties 
assume,  willingly  and  honestly,  the  positions  of  hus- 
band and  wife  toward  each  other?  The  limitation 
clause  is  simply  null." —  Omaha  World-Herald. 
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Kjbknkk  on  Quasi-contracts. 

A  Treatise  on  the  Law  of  Quasl-Contracts,  by  William  A. 
Keener,  Kent  Professor  of  Law  and  Dean  of  the  Faculty  of 
Law  In  Columbia  College.  New  York:  Baker,  Voorbla  & 
Company. 

In  speaking  of  this  learned  treatise,  it  is  not  easy 
to  exaggerate  its  value  and  importance  to  those  for 
whom  it  is  intended.  It  is  no  mere  digest  of  au- 
thorities, no  rehash  of  older  and  better  treatises, 
brought  down  to  date,  like  so  many  of  the  text- 
books which  cumber  the  lawyer's  shelves,  but  is  a 
distinct  contribution  to  the  Hterat>«»^T~rfuvK\?? 


is  from  time, immemorial!  V'  ^JBht8'^l  I* 
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the  evidences  of  profound  sod  original  thought. 
The  special  value  of  thetrcajfise  consists  mainly  in 
this,  that  Prof.  Keener  fiaa  ....  the  first  time  brought 
into  the  clear  light  of  day,  and  given  permanent  ex- 
pression to  a  fact  whicp  has  from  time, 
been  concealed  withinltbejii  ~~ 
ous  legal  fiction.  The  courts  of  common  law  have 
for  centuries,  in  the  exercis*  of  their  ordinary  juris- 
diction, been  accustom ed  to  deal  directly  with  cer- 
tain obligations  of  a  purely  cijniT:ii  de  character,  and 
to  enforce  them  according  to 
by  their  own  processes. 

The  legal  fiction  referred  to  is  the 
equitable  obligations  "  contracts,"  and  the  enforc- 
ing of  them  by  the  remedies  appropriate  to  the  en- 
forcement of  contract  obligations  proper.  The  con- 
fusion resulting  therefrom  has  been  incalculable. 
To  call  the  obligation  which  the  law  imposes  on 
the  man  to  whom  money  has  been  paid  by  mistake 
to  restore  the  same  a  contract,  is  to  juggle  with 
words.  To  call  it  an  implied  contract,  is  to  make 
confusion  worse  confounded,  because  there  are  real 
implied  contracts,  which  have  no  affinity  or  likeness 
to  the  obligation  referred  to.  To  call  it  a  contract 
implied,  not  in  fact,  but  in  law,  is  to  confess  the 
futility  of  the  legal  fiction  and  yet  cling  to  it.  The 
distinctive  merit  of  the  book  before  us  is  that  it 
wrests  this  equitable  obligation  from  its  common- 
law  setting,  and  shows  it  to  us  as  it  is.  The  con- 
tract implied  in  law  is  as  far  from  being  a  contract 
as  it  is  from  being  a  crime. 

Prof.  Keener  does  not  claim  to  be  the  original 
discoverer  of  this  fact,  but  to  him  belongs  the 
credit  of  having  brought  it  out  of  obscurity,  and  of 
having  put  it  so  clearly  before  us  that  no  one  will 
dare  hereafter  to  be  ignorant  of  it.  Henceforth 
"  Quasi-Contracts  "  will  be  a  distinct  branch  of  le- 
gal learning;  not  a  part  of  the  law  of  contracts,  but 
with  a  place  to  itself,  between  equity  and  the  older 
common-law  branches.  "  Quasi-Con  tract "  is  not  a 
name  to  conjure  with.  It  has  neither  beauty  nor 
appropriateness  to  recommend   it;   only  a  certain 


utility  and  convenience,  derived  from  its  history. 
At  any  rate,  it  is  the  only  available  term  for  the 
class  of  obligations  which  it  groups  and,  however 
awkwardly,  describes. 

The  unfortunate  and  misleading  use  of  the  term 
"contract"  to  designate  the  obligation  imposed  bylaw 
in  these  cases  is  clearly  brought  out  in  Prof.  Keener's 
first  chapter,  on  the  "  Nature  and  Scope  of  the  Obli- 
gation." The  chapter  on  the  "  Recovery  of  Money 
Paid  Under  Mistake "'  is  a  treatise  in  itself.  The 
chapter  on  the  "  Waiver  of  Tort"  is  an  excellent 
example  of  sustained  legal  reasoning.  But  it  is 
hard  to  choose  where  every  thing  is  indispensable, 


That  the  work  is  the  fruit  of  e^tjensfo.  reacffng^rhd/  ,/^Mhe  reader  must  be  referred  to  the  book  itself 
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ti.*(y  his  needs.     A  list  of  the  chapter  headings 
stayer  be  appreciated.    The  first  three  chap- 
ters, vq*$A  occupy  nearly  half  the  book,  have  been 
enumeratetjVbove.  The  rest  of  the  volume  is  taken 


up  witli'Ttfe^  discussion  of  the  following  topics: 
Plaintiff  in  Default  Under  a  Con- 
igation  of  a  Defendant  in  Default  Un- 
der a  Co^Ajbt ; "  "  Recovery  for  Benefits  Conferred 
at  Requfco^ibut  in  the  Absence  of  Contract;  "  "Re- 
covcryt^gr/tenefits  Intentionally  Conferred  With- 
out Request;  "  "  Recovery  for  Improvements  Made 
e  Land  of  Another  Without  Request;' 
ibvery  of  Money  Paid  to  the  Use  of  Defend- 
"  Recovery  of  Money  Paid  Under  Compul- 
sion of  Law;"  "Recovery  of  Money  Paid  to  the 
Defendant  Under  Duress,  Legal  or  Equitable." 

It  should  be  added  that  the  book  is  learned  with- 
out being  tedious,  positive  without  being  either 
dogmatic  or  argumentative,  and  that  it  is  full  of 
reason  and  illustration,  and  yet  keeps  within  four 
hundred  and  fifty  pages  of  text.  This  last  point 
will  be  appreciated  by  busy  lawyers,  to  whom  the 
book  will  commend  itself  even  more  by  its  practical 
dealing  with  the  actual  problems  and  difficulties  of 
the  subject.  The  work;  of  the  publisher  has  been 
as  well  done  as  that  of  the  author.  The  volume  is 
in  every  respect  an  admirable  specimen  of  the 
book-maker's  art. 

Dcnolison'8  New  Pronouncing  Medical  Dic- 
tionary. 
A  new  edition  of  Dunglison's  Medical  Dictionary 
is  announced  by  Messrs.  Lea  Brothers  &  Co.,  of 
Philadelphia,  as  in  press  for  early  publication.  It 
has  been  thoroughly  revised  and  greatly  enlarged, 
and  will  contain  about  forty-four  thousand  new 
medical  words  and  phrases.  Pronunciation  has 
been  introduced  in  the  new  edition  by  means  of  a 
simple  phonetic  spelling.  This  work  has  always 
been  noted  for  the  fulness  of  its  definitions,  ample 
explanation  being  its  distinguishing  characteristic 
In  the  new  edition  much  encyclopaedic  information, 
difficult  of  access  elsewhere,  will  be  found  conve- 
niently at  hand.  Especial  attention  has  been  de- 
voted to  matters  of  practical  value. 
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ii  rPHE  first  object  of  civilization  is  to  place  the 
1  general  protection  of  the  law,  equally  ad- 
ministered, in  the  room  of  that  wild  justice  which 
every  man  out  and  carved  for  himself  according  to 
the  length  of  his  sword  and  the  strength,  of  his 
arm."— Sir  Walter  Scott. 

An  English  judge  asked  a  lady  who  appeared  as  a 
witness:  "Your  age?"  "Thirty,"  was  the  prompt 
reply.  His  lordship,  with  a  smile :  "  I  think  it  will 
be  difficult  for  you  to  prove  that."  "Just  as  diffi- 
cult as  it  is  for  you  to  prove  the  contrary,"  retorted 
the  lady,  "as  my  certificate  of  birth  was  de- 
stroyed by  fire  in  1850."  Hilarity  in  court,  which 
was  immediately  suppressed. 

Brougham,  while  practising  at  the  bar,  once  tried 
the  experiment  of  magnetizing  an  adverse  witness 
giving  evidence,  and  succeeded  in  a  remarkable 
manner  without  speaking  a  word.  Seating  himself 
immediately  before  the  witness,  he  fixed  him  with 
his  eye  till  the  poor  man  blushed,  stammered,  and 
finally  collapsed  in  nervous  confusion,  probably  leav- 
ing his  most  important  evidence  unsaid. 

The  following  response  "was  made  to  an  inquiry 
of  a  character  witness  in  a  suit  in  Wilkes  county, 
N.  C. :  Q.   "  Do  you  know  the  general  character  of 

F ?"  A.  "I  do."  Q.   "What  is  it?"  A.  "Well, 

passing  and  repassing,  entertaining  and  being  en- 
tertained, in  a  social  point  of  view,  it  is  good ;  but 
in  matters  of  business,  where  he  is  financially  in- 
terested, and  especially  in  winding  up  dead  men's 
estates,  his  character  is  bad." 

The  valuable  services  rendered  by  Sir  Charles 
Russell  and  Sir  Richard  Webster  in  connection  with 
the  Bering  Sea  Arbitration  have  been  appropriately 
recognized  by  the  Queen  appointing  them  Knights 
Grand  Cross  of  the  Order  of  St.  Michael  and  St. 
George.  The  whole  profession  will  be  glad  that 
this  distinction  has  been  conferred  upon  two  of  its 
leading  members,  in  whose  honor  it  has  a  share. 

At  a  church  meeting  in  one  of  the  suburbs  of  Chi- 
cago, held  for  the  purpose  of  taking  measures  for 
increasing  the  interest  of  members  and  draw- 
ing others  into  the  fold,  the  inquiry  was  made 
whether  a  certain  lawyer  of  the  congregation  whose 
financial  affairs  were  somewhat  involved  had  "got 
religion."  To  which  another  lawyer  present  re- 
sponded, "  No,  I  think  not,  unless  it's  in  his  wife's 
name." 

Editors  are  evidently  at  a  premium  and  difficult 
to  be  found  in  Madras,  as  we  learn  from  the  open- 
ing announcement  of  the  publishers  of  the  Indian 
Jurist  that,  their  only  editor  being  unwell,  and  for- 
bidden to  live  in  India,  the  magazine  will  cease  to 


exist  after  the  year  1893.  It  was  established  in  1866 
as  the  Madras  Jurist,  and  renamed  in  1877  the  In- 
dian Jurist.  It  seems  a  pity  that,  after  twenty-seven 
years  of  life,  it  should  be  extinguished  for  want  of  an 
editor.  But  sic  transit  gloria  mundi. 

A  celebrated  barrister  with  whom  cross-examina- 
tion was  a  fine  art  once  confidentially  told  an  ad- 
verse witness  in  the  box  that  he  knew  he  possessed 
the  key  of  the  legal  situation,  that  he  held  a  most 
important  secret.  "And,  mind  you,"  added  he, 
with  measured  emphasis,  "lam  going  to  get  it  out 
of  you."  And  he  did,  for  the  witness  was  demor- 
alized in  anticipation  by  the  lawyer's  emphatic  and 
cock-sure  warning. 

It  seems  that  woman  has  a  very  old  precedent  in 
the  matter  of  acting  as  a  judge.  In  the  time  of 
Henry  VIII  a  certain  Anne  Berkeley,  of  Yate, 
Gloucestershire,  appealed  to  the  King  to  punish  a 
party  of  rioters,  who  had  broken  into  her  park, 
killed  the  deer,  and  burned  the  hayricks.  His 
majesty  granted  to  her  and  others  a  special  com- 
mission to  try  the  offenders.  Armed  with  this,  she 
impanelled  a  jury,  heard  the  charge,  and,  on  a  ver- 
dict of  guilty,  pronounced  sentence. 

There  is  for  sale  in  a  Chicago  shop  an  ancient  suit 
of  court  garments  once  worn  by  a  member  of  the 
Irish  Parliament,  about  the  year  1774,  one  J.  J. 
O'Reilly,  of  county  Cavan.  It  is  deep  maroon 
broadcloth,  embroidered  with  heavy  solid  gold  bul- 
lion, with  the  figure  of  a  barp  surrounded  by  a 
wreath  of  shamrock  and  a  vine  of  the  same  extend- 
ing around  the  skirt.  The  breeches  are  of  deep 
yellow  plush,  and  the  three-cornered  cocked  hat  is 
of  black  beaver,  covered  with  gold  lace.  This  suit 
was  brought  for  sale  by  a  namesake  and  direct  de- 
scendant of  the  former  owner,  who  is  now  a  day  la- 
borer. 

During  the  Russo-Turkish  war,  and  while  rela- 
tions were  very  strained  between  England  and  the 
Czar,  a  member  was  indiscreet  enough  to  put  a  ques- 
tion to  Disraeli,  who  was  then  prime  minister,  as  to 
the  policy  of  the  government  in  the  event  of  the 
Emperor  of  Russia  doing  a  certain  act.  Members 
shuddered  as  Disraeli,  with  a  most  funereal  face, 
slowly  advanced  to  the  table.  The  question,  he  de- 
clared in  a  slow,  measured  voice,  was  one  of  such 
perilous  moment  that  the  honorable  member  acted 
most  unwisely  in  putting  it  on  the  paper;  yet  it  was 
a  question  of  such  importance  that  the  only  course 
now  open  to  the  government  was  to  accept  the  in- 
evitable, and  boldly  answer.  "If,"  declared  Disraeli, 
"the  Emperor  takes  this  step,  all  lean  say  is  —  and 
I  am  speaking  after  a  prolonged  consultation  with 
my  colleagues  —  the  government  will  then  give  the 
policy  they  arc  to  pursue  their  very  best  considera- 
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THE  Springfield  Republican  says:  "  No  chief 
justice  of  the  United  States  Supreme 
Court,  beginning  with  John  Marshall,  the 
greatest  of  them  all,  had  had  any  experience  as 
a  judge  prior  to  his  appointment  to  that  court. 
Marshall  was  secretary  of  state  when  he  was 
nominated;  Taney  was  in  Jackson's  cabinet  as 
attorney-general  and  secretary  of  the  treasury; 
Chase  was  Lincoln's  secretary  of  the  treasury; 
Waite  was  an  Ohio  lawyer  in  practice,  and 
Fuller  was  an  Illinois  lawyer,  also  in  practice. 
This  constitutes  a  somewhat  remarkable  fact, 
and  may  as  well  be  remembered  when  one  is 
disposed  to  criticise  a  President  for  not  raising 
minor  judges  of  the  State  or  Circuit  Courts  to 
vacancies  on  the  highest  of  our  judicial  tri- 
bunals." 

Most  of  these  statements  are  correct,  we  be- 
lieve, but  there  were  several  chief  justices  be- 
fore Marshall.  The  first  chief  justice  of  the 
Supreme  Court  of  the  United  States  was  John 
Jay,  who  was  appointed  in  September,  1789, 
and  he  had  been  chief  justice  of  the  State  of 
New  York,  from  May,  1777,  to  August,  1779. 
In  1794,  Chief  Justice  Jay  resigned  to  become 
minister  to  England,  and  during  the  recess  of 
the  Senate  in  July,  1795,  John  Rutledge  was 
appointed  to  succeed  him  as  chief  justice,  and 
presided  at  the  August  term  of  the  court,  but 
was  rejected  by  the  Senate  in  December,  1795. 
Rutledge  had  been  a  judge  of  the  Court  of 
Chancery  and  chief  justice  of  South  Carolina. 
Next,  William  Cushing  was  appointed  to  succeed 
Rutledge  and  was  confirmed  by  the  Senate,  but 
declined.  Cushing  had  been  chief  justice  of 
Massachusetts,  and  though  he  declined  the  chief 
justiceship  of  the  United  States  Supreme  Court, 
he  served  as  an  associate  justice  of  that  court 
from  1787  till  1810.  In  1796,  Oliver  Ellsworth 
was  appointed  chief  justice  of  the  United  States, 
Vol.  49  —  No.  6. 


and  held  the  office  for  three  years  —  until  he 
was  appointed  minister  to  France  in  1799.  He 
had  previously  been  one  of  the  judges  of  the 
Supreme  Court  of  Connecticut.  All  the  chief 
justices  nominated  by  President  Washington 
had  had  previous  judicial  experience. 


The  Review  of  Reviews  has  some  interesting 
remarks  on  the  contest  over  the  nomination  of 
Mr.  Hornblower  for  a  Supreme  Court  judge- 
ship. It  says:  "There  are  ihe  tried  and  well- 
known  men  serving  on  the  Federal  Circuit  and 
District  benches.  They  have  given  up  all  hope 
or  prospect  of  lucrative  practice  at  the  bar, 
having  entered  for  life  upon  the  public  service. 
It  strikes  one  as  a  rather  painful  thing  that  the 
President  should  pass  by  all  these  men,  eminently 
qualified  as  many  of  them  are  to  sit  on  the  Su- 
preme bench,  and  should  name  a  personal  friend 
of  whom  the  country  has  never  heard,  who  has 
accumulated  means  as  a  corporation  lawyer, 
and  who  would  now  enjoy  the  almost  matchless 
honor  of  a  place  on  the  United  States  Supreme 
bench.  Then  there  are  the  distinguished  jurists 
who  sit  on  the  Supreme  benches  of  the  forty- 
four  States,  and  many  men  of  marked  fitness 
who  hold  other  judicial  positions.  The  salaries 
of  judges  are  not  large;  and  the  men  who  serve 
us  in  that  capacity  deserve  the  most  considerate 
treatment.  The  Supreme  bench  is  the  very 
keystone  of  our  political  structure.  It  main- 
tains the  delicate  balance  between  State  and 
Federal  authority,  and  it  must  constantly  de- 
cide questions  of  momentous  consequence. 
When  the  Constitution  gave  to  the  President 
the  initiative  in  naming  the  judges  it  was  never 
thought  for  a  moment  that  he  would  regard  a 
vacant  post  on  the  Supreme  bench  as  a  personal 
perquisite.  It  is  quite  enough  that  Mr.  Cleve- 
land has  been  disposed  to  take  this  purely  per- 
sonal view  of  the  cabinet  places;  but  the  line 
should  be  drawn  at  the  Supreme  bench."  It 
is  to  be  regretted  that  the  personal  element  re- 
mains in  the  contest  over  the  nomination  of 
Mr.  Peckham,  but  both  Mr.  Hornblower  and 
Mr.  Peckham  are  recognized  as  eminent  law- 
yers, and  their  ability  and  integrity  are  un- 
questioned.   

There  is  an  interesting  story  connected  with 
the  proposition  which  Mr.  Oates  of  Alabama 
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has  carried  through  the  judiciary  committee  of 
the  House  of  Representatives  to  limit  the  ten- 
ure of  Federal  judges.  Cassius  G.  Foster  is 
one  of  the  United  States  district  judges  for  the 
district  of  Kansas.  Under  the  law  his  office 
has  a  life  tenure.  He  is  in  ill  health  and  physi- 
cally incapable  of  discharging  his  duties.  He 
is  only  fifty-nine  years  old,  and  cannot  be  re- 
tired for  eleven  years.  The  business  of  his 
court  is  badly  in  arrears,  and  as  he  declines  to 
resign  there  is  no  alternative  but,  to  pass  a  bill 
placing  him  on  the  retired  list,  with  full  pay  for 
the  remainder  of  his  life  in  order  that  a  successor 
may  be  appointed. 

After  the  bill  had  been  discussed  and  the 
committee  had  taken  favorable  action  upon  it, 
Mr.  Oates  laid  before  his  associates  a  joint 
resolution  proposing  an  amendment  to  the 
Constitution  limiting  the  tenure  of  Federal 
judges  to  ten  years.  His  action  in  presenting 
the  bill  was  inspired  by  the  case  of  Judge  Foster 
and  similar  cases  recalled  to  mind  by  Judge 
Foster's  action.  Speaking  with  a  reporter  after- 
ward, Mr.  Oates  said:  "  It  is  well  known  that 
judges,  in  a  good  many  cases,  get  broken  down. 
One  or  two  have  lost  their  minds  and  become 
incapable  of  performing  the  duties  pertaining 
to  their  offices  and  then  the  duties  go  unper- 
formed unless  they  are  pensioned  and  retired. 
That  makes  a  civil  pension  list  which  I  don't 
think  is  consistent  with  the  spirit  of  our  govern- 
ment. While  I  like  an  independent  judiciary, 
I  don't  want  it  absolutely  independent  of  every 
thing.  I  want  the  judiciary  to  have  a  long 
term,  but  to  be  in  some  wise  responsible  to  the 
people.  None  of  the  States  of  the  Union  now 
maintain  the  old  English  idea  that  the  judicial 
offices  must  be  for  life,  or  during  good  be- 
havior." 

It  is  difficult  to  resist  a  feeling  of  hopeless- 
ness in  reading  the  symposium  on  lynching  in 
the  South,  presented  in  the  Independent.  The 
contributors  are  Southern  people,  writing  from 
personal  observation  of  the  conditions  which 
provoke  lynching.  They  deplore  the  evil. 
They  cite  specific  instances  of  its  enormity;  but 
they  suggest  no  near  or  practicable  remedy. 
One  of  them,  a  Southern  woman,  thinks  that  it 
is  better  that  an  innocent  man  should  be  lynched 
now  and  then,  than  that  women  should  be  kept 
in  dread.     It  would  be  difficult  to  justify  such 


a  view,  yet  that  it  should  be  freely  expressed 
suggests  a  condition  of  affairs  in  sparsely  settled 
regions  of  the  South,  where  the  negroes  largely 
outnumber  the  whites,  and  women  hardly  dare 
to  walk  abroad,  which  is  imperfectly  appreciated 
in  the  North. 

There  are  two  weak  points  in  the  argument 
of  those  who  attempt  to  extenuate  the  Southern 
lynchings.  One  is  the  fact  that  all  the  machinery 
of  the  law  is  in  the  hands  of  the  whites  and 
nothing  could  be  surer  than  the  punishment  of 
this  class  of  criminals  if  left  to  the  processes  of 
law.  The  other  is  that  lynching  is  almost  as 
readily  resorted  to  for  other  crimes,  even,  in 
some  cases,  for  ordinary  theft,  as  for  the  crime 
held  in  special  abhorrence,  provided  only  that 
the  criminal  is  black.  Nor  are  the  mobs  willing 
to  let  their  victims  go,  even  when  their  innocence 
is  established.  Witness  the  case  of  the  negro 
Peterson  at  Denmark,  South  Carolina,  who  was 
cleared  of  guilt  by  the  testimony  of  the  woman 
assaulted,  but  was  hanged  notwithstanding, 
simply  because  the  mob  insisted  on  some  victim. 
One  of  the  contributors  to.  this  symposium 
argues  that  the  remedy  for  existing  evils  lies  in 
a  better  religious  education  of  the  Southern 
negroes.  Perhaps;  yet  it  strikes  us  that  some 
kind  of  moral  reform  is  needed  by  the  white 
savages  who  burn  negroes  at  the  stake  on  the 
flimsiest  testimony,  and  gloat  over  their  suffer- 
ings in  a  spirit  which  belies  Caucasian  civiliza- 
tion. 

The  suit  of  a  stockholder  against  the  Norfolk 
and  Baltimore  Steamboat  Co.,  a  North  Carolina 
corporation,  for  a  dissolution  and  the  appoint- 
ment of  a  receiver,  has  been  upheld  by  the  Su- 
preme Court  of  North  Carolina  because  the 
company  failed  to  maintain  its  principal  office 
within  the  State  as  required  by  its  articles  of 
incorporation  and  withdrew  all  its  agencies  from 
the  State.  It  is  said  that  it  is  a  tacit  condition 
of  a  grant  to  a  corporation  that  the  grantees 
shall  act  up  to  the  end  or  design  for  which  they 
are  incorporated;  and  hence,  through  neglect 
or  abuse  of  its  franchises,  a  corporation  may 
forfeit  its  charter  as  for  condition  broken,  or 
for  breach  of  trust.  The  duties  assigned  by 
an  act  of  incorporation  are  conditions  annexed 
to  the  grant  of  the  franchises  conferred  (Ang. 
&  A.  Corp.,  §  776),  and  duties  implied  are 
equally  obligatory  with  duties  expressed,  and 
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their  breach  is  visited  by  the  same  consequences. 
Attorney-General  v.  Petersburg  &•  R.  R.  Co., 
6  Ired.  456;  Field.  Corp.  456,  note.  It  has 
been  held,  without  reference  to  any  express 
provision  of  law  or  specific  requirement  of  the 
charter,  that  it  is  the  duty  of  a  corporation  to 
keep  its  principal  place  of  business,  its  books 
and  records,  and  its  principal  officers,  within 
the  State  which  incorporated  it,  to  sm  extent 
necessary  to  the  fullest  jurisdiction  and  visitorial 
power  of  the  State  and  its  courts,  and  the 
efficient  exercise  thereof  in  all  proper  cases 
which  concern  said  corporation.  State  v.  Mil- 
waukee, L.  S.&>  W.  Ry.  Co.,  45  Wis.  579.  In 
commenting  upon  this  decision,  Mr.  Morawetz 
(Priv.  Corp.  361)  says:  "  This  doctrine  is  cor- 
rect only  provided  the  Legislature  has  ex- 
pressed the  policy  of  the  State  by  some  special 
enactment,  or  by  a  general  system  of  legislation 
regarding  incorporated  companies.  There  is 
no  such  rule  at  common  law.  It  is  always  im- 
plied in  the  grant  of  a  charter  of  incorporation, 
where* there  is  no  indication  to  the  contrary, 
that  the  company  shall  have  its  central  office  or 
place  of  management  in  the  State  under  whose 
laws  it  was  organized.  This  however  is  merely 
a  rule  applicable  to  the  construction  of  charters 
in  determining  the  intention  of  the  corporators 
and  of  the  State,  and  is  not  an  arbitrary  rule  of 
law."  The  court  found  from  its  "  general  sys- 
tem of  legislation  "  this  duty  was  cast  upon  the 
company  and  the  failure  to  do  so  was  an  abuse 
and  misuser  of  its  corporate  powers. 

The  company  was  incorporated  for  the  trans- 
portation of  produce  and  merchandise  and  all 
other  kinds  of  freight  and  passengers  to  and 
from  the  various  landings  on  the  Roanoke  river 
in  North  Carolina,  to  and  from  the  cities  of 
Norfolk  in  Virginia,  and  Baltimore  in  Mary- 
land, etc.,  and  its  principal  place  of  business 
was  located  at  Williamston,  N.  C. 


Cases  are  very  rare  where  jurymen,  having 
signed  a  verdict  in  the  jury-room,  have  delib- 
erately repudiated  the  same  on  coming  into 
court,  but  the  Chicago  Legal  Adviser  reports 
that  such  a  case  occurred  lately  in  the  United 
States  District  Court  in  that  city,  Judge  Gross- 
cup  presiding,  on  the  third  trial  of  the  suit  of 
H.  H.  Porter  v.  N.  W.  Car  Company.  After 
forty  hours  deliberation,  all  the  jurors  signed  a 


verdict  giving  the  plaintiff  $130,618.88.  When 
this  verdict,  returned  under  seal,  had  been 
opened  and  read  in  court  the  following  morn- 
ing, the  defendant  asked  that  the  jury  be  polled, 
"and  that  the  jurors  be  instructed  by  the  court 
that  they  are  to  answer  truthfully  what  their 
convictions  were  and  are  now."  The  court  so 
instructed  them.  When  their  names  were 
called,  two  of  the  jurors  Joseph  Schenck,  of 
Braidwood,  and  Samuel  Aylwin,  of  Chicago, 
answered  "  this  is  not  my  verdict."  On  motion 
of  defendant's  attorney,  the  jury  were  sent  to 
their  room  for  further  deliberation,  and  shortly 
returned  reporting  that  they  were  not  able  to 
agree.  The  court,  without  comment,  then  dis- 
charged them. 

The  question  has  been  raised  by  some  law- 
yers whether  the  jury,  having  signed  and  sealed 
their  verdict  and  afterward  dispersed,  the  court 
might  not  properly  have  denied  the  request  to 
poll  the  jury  and  ordered  the  verdict  to  be  en- 
tered.    We  know  of  no  decision  in  point. 


EVOLUTION  OF  THE  JUDICIAL  POWER, 
AND  OBSERVATIONS  TOUCHING  THE 
JUDICIARY.  

By  Hon.  Augustus  Schoonmaker,  Third  Judicial  District. 

IN  our  day  and  under  our  system  of  government 
the  judiciary  ia  a  co  ordinate  department,  and 
not  a  mere  arm  of  the  governing  power.  Its  func- 
tions have  far  transcended  the  original  bounds  of 
judicial  authority  under  other  forms  of  government, 
and  it  now  asserts  and  exercises  a  potential  jurisdic- 
tion over  the  acts  of  legislative  bodies  and  executive 
officials,  of  every  grade.  The  function  to  decide 
controversies  between  persons,  has  gradually  ex- 
panded into  an  authority,  autocratic  in  its  nature, 
over  a  variety  of  subjects,  such  as  to  regulate  trusts, 
to  enforce  or  restrain  the  performance  of  contracts, 
to  compel  or  prohibit  the  performance  of  official 
acts  by  public  officers,  to  interpret  the  meaning  of 
statutes  and  of  Constitutions,  evolving  by  judicial 
fiat  a  latent  meaning,  or  denying  an  apparent  one, 
with  absolute  finality,  and  to  overthrow  the  work 
of  law  makers  us  chaff  is  blown  upon  the  waste 
heaps. 

One  of  the  most  remarkable  instances  of  judicial 
power  is  the  jurisdiction  exercised  over  corpora- 
tions, and  especially  corporate  rights  and  property. 
Courts  go  far  beyond  the  strictly  judicial  jurisdic- 
tion of  collecting  and  distributing  their  assets,  and 
assume  and  exercise  all  the  powers  of  the  corpora- 
tion itself,  and  carry  on  business,  contract  liabilities, 
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and  give  a  preference  to  such  liabilities  over  prior 
obligations.  A  distinguished  Federal  judge  in  the 
course  of  a  late  judicial  opinion  becomes  fervid  in 
the  contemplation  of  this  development  of  judicial 
power,  and  uses  the  following  superlative  language: 

"  The  powers  and  processes  of  a  court  of  equity 
are  cijuul  to  any  and  every  emergency.  They  are 
potent  to  protect  the  humblest  individual  from  the 
oppression  of  the  mightiest  corporation;  to  protect 
every  corporation  from  the  destroying  greed  of  the 
public;  to  stop  State  or  nation  from  spoliating  or 
destroying  private  rights;  to  grasp  with  strong  hand 
every  corporation  and  compel  it  to  perform  its  con. 
tracts  of  every  nature  and  do  justice  to  every  in- 
dividual." 

And  he  cites  with  approbation  the  case  of  a  judge 
on  the  bench  of  a  certain  court,  who  ''not  only  took 
possession  of  and  managed  great  railroad  corpora- 
tions by  receivers;  but  built  hundreds  of  miles  of 
railroad  and  created  millions  of  dollars  of  obligations 
against  those  roads." 

Much  of  this  extraordinary  jurisdiction  of  the 
courts  has  been  conferred  by  statute ;  no  small  por- 
tion of  it  is  the  product  of  the  silent  process  of  ac- 
cretion ;  and  the  rest  of  it  has  come  as  a  direct  and 
perhaps  necessary  consequence  of  the  written  Con- 
stitutions organizing  republican  forms  of  govern- 
ment. The  theory  that  all  power  is  primarily  lodged 
in  the  mass  of  the  people,  that  governments  are  only 
the  machinery  for  giving  effect  to  the  will  of  the 
theoretical  sovereign  body,  created  a  necessity  for 
some  agency  to  directly  represent  that  body  and 
exercise  plenary  authority  over  other  governmental 
agencies  so  far  as  to  restrict  the  exercise  of  their 
powers  within  their  defined  spheres,  and  to  super- 
vise their  acts  and  determine  their  validity  when 
challenged  in  a  proper  manner  by  those  whom  they 
might  affect.  The  agency  in  which  this  tremendous 
power  was  lodged  was  the  judiciary.  And  so  the 
judiciary  has  become  by  successive  steps  and  ap- 
parently by  general  consent  the  paramount  authority 
in  a  modern  Commonwealth  — a  giant  power-  prac- 
tically determining  the  limits  of  its  own  authority, 
and  responsible  to  nobody. 

As  the  modern  conception  of  a  fundamental  law 
in  the  form  of  a  written  Constitution  higher  and 
more  sacred  than  statute  law  is  mostly  responsible 
for  the  great  development  of  the  judicial  power  into 
the  autocrat  of  our  systems  of  government,  it  is  in- 
teresting to  trace  the  evolution  of  the  judiciary  as  a 
department  of  government  through  our  various  con- 
stitutional changes  from  its  comparatively  weak  and 
dependent  existence  a  little  over  a  century  ago  to 
its  present  commanding  supremacy. 

The  first  State  Constitution  adopted  in  1777  con- 
tained very  little  concerning  the  judiciary,  and  left 
the  subject  mostly  to  statutory  regulation,  as  was  the 
case  in  England.    It  contained  a  provision  that  the 


chancellor,  the  judges  of  the  Supreme  Court  and  the 
first  judge  of  the  County  Court  in  every  county 
should  hold  their  offices  during  good  behavior  or 
until  they  should  reach  the  age  of  sixty  years;  that 
the  chancellor  and  judge)  of  the  Supreme  Court 
should  not  at  the  same  time  hold  any  other  office 
except  that  of  delegate  to  the  General  Congress  upon 
special  occasions;  and  that  the  first  judge  of  the 
county  should  not  at  the  same  time  hold  any  other 
office  except  that  of  senator  or  delegate  to  the 
General  Congress.  A  Court  for  the  Trial  of  Impeach- 
ments and  the  Correction  of  Errors  in  imitation  of 
the  English  douse  of  Lords,  was  created,  consisting 
of  the  president  of  the  Senate  and  the  senators  for 
the  time  being,  and  the  chancellor  and  the  judges 
of  the  Supreme  Court;  but  the  wise  provision  was 
incorporated  that  on  an  appeal  from  a  decree  of  the 
chancellor  he  should  assign  the  reasons  for  his 
decree,  but  should  have  uo  vote,  and  upon  a 
writ  of  error  on  a  question  of  law  on  a  judgment  in 
the  Supreme  Court  the  judges  should  assign  the 
reasons  for  their  judgment  but  have  no  vote  for 
affirmance  or  reversal. 

This  is  practically  all  there  was  in  the  first  Con- 
stitution on  the  subject  of  the  judiciary,  except  the 
provision  for  the  appointment  of  judges.       • 

The  amendments  of  1801  contain  nothing  on  the 
subject  of  the  judiciary. 

The  next  Constitution  was  that  of  1821,  forty-four 
years  after  the  first.  The  provision  concerning  the 
Court  for  the  Trial  of  Impeachments  and  the  Correc- 
tion of  Errors  was  substantially  the  same  as  in  the 
Constitution  of  1777. 

tt  was  again  provided  that  the  chancellor  and 
justices  of  the  Supreme  Court  should  hold  their 
offices  during  good  behavior  or  until  reaching  sixty 
years  of  age.  Under  this  harsh  age  limitation, 
James  Kent,  the  great  jurist  and  commentator,  was 
retired  from  the  bench  in  1823,  in  the  fulness  of  his 
vigor  and  usefulness,  when  he  had  twenty-four  years 
of  active  life  still  before  him. 

It  was  also  provided  that  the  Supreme  Court 
should  consist  of  a  chief  justice  and  two  justices, 
any  of  whom  might  hold  the  court,  and  provision 
was  made  for  dividing  the  State  into  not  less  than 
four  nor  more  than  eight  circuits,  for  each  of  which 
a  circuit  judge  should  be  appointed,  of  the  same 
tenure  as  the  justices  of  the  Supreme  Court,  who 
should  possess  the  powers  of  a  Supreme  Court  jus- 
tice at  chambers  and  in  the  trial  of  issues  in  civil 
and  criminal  actions.  And  the  Legislature  was  em- 
powered to  vest  equity  powers  in  the  circuit  judges, 
or  in  the  County  Court,  or  in  such  subordinate  courts 
as  the  Legislature  might  create,  subject  to  the  ap- 
pellate jurisdiction  of  the  chancellor.  The  chan- 
cellor, Supreme  Court  justices  and  circuit  judges 
were  prohibited  from  holding  any  other  office  or 
public  trust. 
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After  an  interval  of  twenty-five  years  the  Con- 
stitutional Convention  of  1846  was  held,  and  among 
many  other  important  results  of  the  work  of  that 
body  the  judicial  system  was  completely  revolu- 
tionized, to  be  quickly  followed  by  a  similar  re- 
volution in  the  practice  and  procedure  of  the  courts. 
The  changes  were  radical  and  sweeping,  and  entire 
theories  were  boldly  embodied  in  the  organic  law. 
The  system  of  appointment  of  judges,  first  by  the 
council  of  appointment  until  1831.  and  then  by  the 
governor  and  Senate,  was  changed  to  election  by 
the  people ;  the  tenure  was  changed  from  good  be- 
havior, with  the  sixty  year  limit,  to  a  term  of  eight 
years;  a  new  Court  of  Appeals  was  created  to  take 
the  place  of  the  old  Court  for  the  Correction  of 
Errors,  to  be  composed  of  eight  judges,  four  to  be 
elected  by  the  State  at  large  directly  to  that  court, 
and  four  to  be  selected  annually  from  the  Supreme 
Court  justices  elected  in  districts,  so  that  at  least 
half  of  the  court  was  changed  every  year;  the  Court 
of  Chancery  was  abolished  and  general  jurisdiction 
in  law  and  equity  conferred  on  the  Supreme  Court; 
the  number  of  Supreme  Court  justices  was  increased 
to  thirty-two,  the  State  being  divided  into  eight 
judicial  districts  with  four  justices  for  each  district. 
General  Terms  of  the  Supreme  Court  were  provided 
for  in  every  district  to  be  composed  of  any  three  or 
more  of  the  district  justices,  and  the  provision  of 
the  two  earlier  Constitutions  prohibiting  judges  from 
sitting  in  review  of  their  own  decisions  having  been 
omitted,  the  spectacle  so  repugnant  to  one's  idea  of 
propriety  was  not  unfrequently  witnessed  of  a  judge 
who  had  tried  a  cause  at  circuit  sitting  in  the  same 
cause  on  appeal  at  the  General  Term,  and  again  in 
the  Court  of  Appeals. 

One  of  the  results  of  the  changes  made  wus  that 
every  Supreme  Court  justice  became  a  chancellor, 
and  any  uniform  or  consistent  system  of  equity 
practice  was  thereafter  impossible,  and  many  abuses, 
especially  in  the  domain  of  provisional  remedies, 
naturally  grew  out  of  this  situation.  But  upon  the 
whole,  the  combined  jurisdiction  of  law  and  equity 
in  the  same  court  was  a  great  gain  to  the  public. 

The  Court  for  the  Trial  of  Impeachments  remained 
substantially  the  same,  the  Court  of  Appeals  judges 
being  substituted  as  members  of  that  tribunal  in- 
stead of  the  chancellor  and  Supreme  Court  judges. 
A  ridiculous  provision  was  inserted  prohibiting 
any  increase  or  diminution  in  the  compensation  of 
judges  during  their  terms,  so  that  it  afterward 
happened  that  in  consequence  of  increased  com- 
pensation allowed  to  subsequently  elected  judges, 
members  of  the  same  court  and  performing  the  same 
duties  would  receive  widely  different  salaries. 

Twenty-three  years  afterward,  in  1869,  a  new 
judiciary  article  to  the  Constitution  was  adopted  as 


the  sole  result  of  the  long  and  ambitious  labors  of 
the  convention  of  1868  and  1860.  A  reaction  had 
then  become  strong  against  the  theoretical  experi- 
ments of  1846,  and  important  changes  in  the  char- 
acter of  the  courts  and  tenure  of  the  judges  were 
again  made  A  Court  of  Appeals,  consisting  of 
seven  judges  to  be  elected  by  the  people  of  the 
whole  State,  was  created,  and  a  term  of  fourteen 
years  established  for  all  Court  of  Appeals  judges 
and  Supreme  Court  justices,  and  all  elections  to 
these  courts  to  be  for  full  terms.  The  age  limit  of 
disqualification  was  extended  to  seventy  years,  or 
the  termination  of  the  calendar  year  following  the 
arrival  at  that  age,  a  change  at  once  just  to  the 
judicial  officer  and  advantageous  to  the  public.  In- 
stead of  a  General  Terra  for  every  judicial  district, 
four  judicial  departments  were  provided  for,  in  each 
of  which  a  General  Term  should  be  held,  thus  re- 
ducing one-half  the  General  Terras  and  to  that  ex- 
tent improving  the  system.  In  1883  the  depart- 
ments were  increased  to  five. 

The  limitation  upon  the  increase  of  judicial  salaries 
was  removed,  and  the  original  prohibition  upon 
judges  sitting  in  review  of  their  own  decisions  was 
wisely  restored.  Other  and  minor  provisions  do 
not  call  for  special  notice.  The  subsequent  occa- 
sional amendments  to  the  Judiciary  Article  involved 
no  principle  of  importance  excepting  the  increase 
of  departments,  they  relate  to  only  two  subjects ; 
(1)  Temporary  expedients  for  preventing  the  over- 
crowding of  the  Court  of  Appeals  with  work,  and  the 
consequent  delay  in  reaching  final  determination  of 
causes ;  (2)  An  increase  in  the  number  of  justices 
of  the  Supreme  Court.  The  expedients  for  the 
relief  of  the  Court  of  Appeals  have  consisted  of 
commissions  and  second  division?  to  receive  the 
overflow  of  cases  and  work  them  off.  The  provision 
for  the  creation  of  a  second  division  or  assistant 
Court  of  Appeals  is  in  form  of  a  permanent  character 
and  the  auxiliary  court  may  be  called  into  existence 
whenever  and  as  often  as  the  accumulation  of  busi- 
ness shall  make  it  necessary. 

The  increase  of  justices  of  the  Supreme  Court  has 
been  almost  startling.  They  now  number  forty  six. 
Besides  these  there  are  sixty  county  judges,  thirteen 
special  county  judges,  thirty-one  or  more  surrogates, 
nine  special  surrogates,  and  a  considerable  army  of 
judges,  justices,  recorders,  etc.,  in  the  various  local 
courts  of  the  cities  of  the  State.  Altogether  the 
ship  of  State  would  seem  to  be  over-freighted  with 
a  judicial  cargo,  and  it  is  possible  if  the  force  were 
less  in  number,  the  quantity  and  quality  of  the  work 
done  might  be  better.  In  one  of  the  judicial  dis- 
tricts of  the  State  where  there  are  five  justices,  the 
circuit  work  is  mostly  done  by  two  justices. 

The  Federal  Constitution  framed  in  1788,  eleven 
years  after  the  first  Constitution  of  New  York,  had 
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an  important  influence  in  fixing  the  status  of  the 
judiciary  in  our  systems  of  government.  By  that 
instrument  the  judiciary  was  made  a  distinct  de- 
partment of  government  and  given  expressed  powers, 
and  possibilities  of  powers,  to  make  it  in  many  re- 
spects the  dominant  authority  in  the  system  that 
was  created.  It  is  to  be  said  however  to  the  credit 
of  the  Federal  judiciary,  that  it  has  apparently  been 
more  reluctant  to  invade  the  province  of  legislative 
and  executive  authority  than  the  courts  of  many  of 
the  States.  Conservative  action  of  the  Federal 
courts  in  taking  cognizance  of  political  and  govern- 
mental questions  is  illustrated  by  the  cases  of 
Luther  v.  Borden,  7  How.  1 ;  Georgia  v.  Stanton,  0 
Wall.  50. 

In  some  other  respects  the  action  of  the  Federal 
courts  under  the  somewhat  strained  theory  of  the 
independence  of  the  judiciary  has  probably  disap- 
pointed the  expectation  of  the  framers  of  the  Con- 
stitution. In  making  the  judiciary  a  co-ordinate 
department  of  government,  it  logically  became  a 
co-operating  branch,  the  three  constituting  together 
a  complete  government,  each  one  auxiliary  to  the 
other,  but  those  courts  have  repeatedly  denied  their 
aid  to  the  other  branches  of  the  government  in  the 
execution  of  their  powers.  Re  Pacific  Ry.  Com., 
82  Fed.  Rep.  251 ;  Re  Inst.  Com.  Com.  v.  Brimson, 
53  id.  476. 

The  extraordinary  evolution  of  the  judiciary  to 
which  reference  has  been  made,  is  due  primarily  to 
the  written  Constitutions,  State  and  Federal,  and 
the  potentiality  as  a  department  of  government 
impliedly  at  least  given  to  it  in  those  Constitutions ; 
and  secondly,  to  the  vast  number  of  limitations 
placed  upon  the  legislative  and  executive  depart- 
ments by  those  instruments,  thus  creatiug  a  wide 
field  of  judicial  questions  relating  to  legislative  and 
executive  powers. 

It  is  only  a  few  years  ago  that  a  Supreme  Court 
justice  listened  to  argument  upon  the  question  of 
his  right  to  issue  a  mandamus  against  the  governor 
of  this  State,  in  a  matter  where  executive  dignity 
and  discretion  were  involved,  and  finally  refrained 
rather  on  the  ground  of  expediency  than  from  a 
conviction  of  a  want  of  power. 

Upon  the  assumption  that  the  judiciary  is  a  de- 
partment of  popular  government  and  directly  repre- 
sents the  sovereignty  residing  in  the  people  at  large 
as  a  regulating  and  correcting  authority  upon  the 
action  of  the  other  departments,  the  election  of 
judges  by  the  people,  and  a  limited  tenure  of  office, 
are  the  logical  sequences  of  the  system.  Theoreti- 
cally the  sovereign  authority  in  a  State  or  country 
should  select  the  occupants  of  the  judicial  bench. 
Any  other  mode  of  filling  the  bench  is  a  delegation 
of  this  sovereign  power  to  other  agents,  and  at  vari- 


ance   with  the   harmony   and  consistency  of  the 
governmental  plan. 

But  whether  elections  and  limited  terms  are  better 
for  the  judiciary  itself  and  the  independence  and 
usefulness  of  judges  is  quite  another  question.     Un- 
certainty of    tenure   and  dependence  on   popular 
favor  for  re-election  are  always  elements  of  weak- 
ness aud  impaired  usefulness  in  a  public  officer.     As 
human  nature  is  constituted,  the  best  guarantee  for 
the  independence  and  usefulness  of  a  public  officer 
is  where  tenure  is  secure  and  beyond  the  reach  of 
fluctuating  public  opinion.     If  all  governors  were 
men  of  superior  wisdom,   patriotism  aud  independ- 
ence, the  appointment  of  judges  with  long,  if  not 
life  tenure,   would  be  au  ideal   method;   but  all 
governors  not  being  of  that  description,  mistakes  are 
as  likely  to  happen  by  appointment  as  by  election. 
The  question  that  now  arises  in  view  of  the  ap- 
proaching Constitutional   Convention,    viz.:   what 
changes  are  necessary  or  desirable  in  the  judicial 
system  of  the  State,  is  one  likely  to  receive  various 
answers.     But  the  best  possible  answer  is  this:  the 
very  least  change  consistent  with  the  prompt  and 
proper  dispatch  of  the  business  of  the  courts.    The 
public  interest,  which  should  be  the  controlling  con- 
sideration, goes  no  further.     From  the  public  stand- 
point the  usual  criticisms  apply  to  three  things  -- 
delays,  expense,  and  uncertainty  of  results.    None 
of  these  are  within  the  necessary  sphere  of  constitu- 
tional regulation,   but  are  more  or  less  subjects  of 
legislative  correction.    Delays  arise  from  two  causes, 
the  overcrowded  condition  of  the  courts,  and  lack 
of  vigor  on  the  part  of  attorneys.     Delays  at  circuit 
are  due  almost  wholly  to  the  latter  cause. 

Expense  of  litigation  might  well  be  reduced  by  leg- 
islation, and  reduction  would  be  better  for  every  one. 
Uncertainty  of  results  is  inevitable  from  multi- 
plicity of  courts  and  the  infirmities  of  human  nature, 
and  while  the  evil  might  be  mitigated,  it  cannot  be 
wholly  corrected  so  long  as  lawyers  and  judges  are 
fallible  beings. 

There  would  seem  to  be  nothing  of  value  to  be 
gained  by  any  material  constitutional  changes  in 
respect  to  the  judiciary,  except  in  one  or  two  of  its 
features.  Theoretical  experiments,  as  was  shown 
by  the  Constitution  of  1846,  are  altogether  too 
hazardous.  The  school  of  experience  is  the  best 
monitor  for  the  future. 

The  election  of  judges,  the  tenure  of  their  offices, 
the  age  limit  of  service,  the  prohibition  against  sit- 
ting in  review  of  their  own  decisions,  their  ineligi- 
bility to  any  other  office,  the  blended  law  and  equity 
jurisdiction  are  all  the  well-considered  outcome  of 
varied  experience,  and  no  change  in  these  respects 
would  be  likely  to  be  for  the  better.  The  compensa- 
tion of  judges  in  the  main  seems  excessive  and 
might  with  propriety  be  materially  reduced. 
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The  provision  for  the  relief  of  the  Court  of  Ap- 
peals by  calling  into  existence  when  necessary  a 
second  division  has  the  merit  of  flexibility,  and  is 
perhaps  as  good  as  any  other  plan  likely  to  he  de- 
vised. The  restriction  of  selection  for  that  division 
to  acting  justices  of  the  Supreme  Court  is  narrow  in 
its  plan,  and  weakens  for  a  time  the  working  force 
of  the  Supreme  Court.  The  governor  and  Senate 
might  well  be  trusted  to  constitute  such  a  temporary 
court  from  the  body  of  the  legal  profession.  The 
fact  that  selections  from  the  Supreme  Court  bench 
assures  the  choice  of  men  who  have  had  at  least 
some  judicial  experience  is  the  only  argument  of 
the  slightest  weight  in  favor  of  that  mode,  and  that 
is  neutralized  by  allowing  access  to  a  broader  fielil 
from  which  the  highest,  attainments  in  legal  science 
and  the  largest  ability  may  be  chosen.  When  it  is 
remembered  that  according  to  a  very  high  authority, 
the  late  Judge  Comstock,  no  man  is  fit  to  sit  in  the 
highest  court,  and  that  the  choice  must  be  made 
from  those  least  unfit,  the  reason  for  enlarging  in- 
stead of  narrowing  the  field  of  selection  becomes 
obvious. 

Apart  from  the  Constitution  of  the  auxiliary  tri- 
bunal there  would  seem  to  be  no  change  for  the 
better  to  be  made  in  the  Court  of  Appeals,  except 
perhaps  an  addition  of  a  couple  of  members.  The 
points  in  favor  of  that  court  as  now  constituted  are 
its  stability,  the  experience  of  its  members,  and  in 
the  limited  sensi;  in  which  all  human  tribunals  must 
be  regarded,  their  character  and  fitness.  In  these 
respects  they  are  undoubtedly  as  good  as  the  social 
and  political  conditions  of  the  times  render  possible. 
The  stability  of  the  court  is  of  the  greatest  import- 
ance. It  is  the  best  assurance  of  consistency  and 
harmony  in  its  action  and  judgments.  The  notion 
that  frequent  accessions  of  fresh  members,  or  new 
blood  as  it  is  often  called,  is  valuable  in  such  a  tri- 
bunal, is  a  grievous  error.  Such  accessions,  as  a 
rule,  have  to  be  educated  for  their  work  at  the  pub- 
lic expense,  and  in  the  meantime  the  public  has  to 
be  content  with  inferior  quality  of  work.  The  ac- 
cession of  new  members  is  quite  frequent  enough 
from  expiration  of  term,  age,  disqualification,  death, 
and  possible  resignation. 

Evidently  the  weak  spot  in  our  judicial  system  is 
the  General  Term,  the  intermediate  stage  on  the 
appeal  pilgrimage.  This  is  shown  convincingly  by 
the  number  of  appeals  from  General  Term  judg- 
ments, and  the  large  percentage  of  reversals.  It  is 
an  undoubted  fact  that  every  one  appeals  from  the 
General  Term  who  can  do  so.  This  is  circumstan- 
tial evidence  of  the  unsatisfactory  character  of  its 
judgments,  or  of  a  disposition  on  the  part  of  the 
public  to  look  upon  judicial  determinations  as  a 
species  of  lotteries,  and  a  desire  to  take  every 
chance. 


The  reason  why  the  General  Term  is  a  substantial 
failure  in  our  present  system  ought  to  be  an  ascer- 
tainable fact.  In  one  or  two  departments,  perhaps, 
too  much  haste  in  argument  and  decision  might  ac- 
count for  it.  In  a  very  important  case  that  has  re- 
cently come  to  my  knowledge,  neither  the  counsel 
nor  the  court  touched  the  controlling  question  in 
the  case,  and  the  decision  consequently  went  wrong. 
This  doubtless  is  no  uncommon  occurrence.  In 
other  instances  perhaps  sheer  want  of  attention  and 
indifference  on  the  part  of  the  court  may  exist.  But 
there  must  be  brdbder  reasons  than  these,  and  they 
would  seem  to  be  obvious.  The  first  of  these  is  that 
there  are  many  General  Terms,  and  that  causes 
diversity  of  decision.  The  change  made  in  1809  re- 
duced the  number  one-half,  but  a  reduction  of  one- 
half  more  should  be  made.  Another  reason  is  the 
absence  of  stability  in  the  General  Terms  arising 
from  the  frequent  changes  in  the  personnel  of  those 
courts,  and  this  results  in  lack  of  proper  considera- 
tion of  causes  and  consequent  want  of  consistency 
and  uniformity  of  decisions.  The  General  Term,  to 
be  a  useful  court,  should  be  composed  of  judges 
sitting  in  that  court  and  nowhere  else,  and  not  made 
up  of  men  who  itinerate  at  circuits  and  Special 
Terms,  and  at  intervals  make  a  transient  visit  to  the 
General  Term.  Consciousness  of  a  want  of  finality 
is  perhaps  another  reason  for  unsatisfactory  General 
Term  work.  No  satisfactory  plan  of  restricting  ap- 
peals to  the  Court  of  Appeals  has  yet  been  proposed 
and  the  question  is  a  most  difficult  one.  Perhaps 
if  in  addition  to  the  present  power  of  the  court  to 
impose  a  penalty  upDn  an  unsuccessful  appellant,  a 
further  penalty  were  provided  for  to  be  paid  into 
the  State  treasury  for  taking  an  appeal  which  the 
Court  of  Appeals  should  adjudge  to  be  frivolous  and 
without  probable  cause,  and  to  be  deposited  as  a 
condition  of  appeal,  would  act  as  a  restraint.  It  is 
evident  that  the  true  way  to  diminish  appeals  from 
General  Terms  is  to  strengthen  confidence  in  their 
decisions,  and  that  must  be  done  by  diminishing 
the  number  of  courts,  and  increasing  the  number  of 
judges  who  sit  in  them,  and  separating  the  judges 
from  other  judicial  work. 

A  subject  which  may  well  engage  the  attention 
of  the  Constitutional  Convention  in  respect  to  the 
judiciary  is  the  tendency  on  the  part  of  the  judicial 
tribunals  to  which  reference  has  already  been  made 
to  enlarge  their  jurisdiction,  and  their  assumption 
of  authority  over  the  other  and  equally  sovereign 
departments  of  government.  Some  check  to  this 
tendency  has  evidently  become  important.  A  judi- 
cial despotism  is  no  better  than  any  other  despotism. 
It  is  in  fact  worse,  for  there  is  no  redress  for  its 
mistakes.  It  was  not  the  design  of  the  fathers  that 
any  one  department  should  acquire  supremacy  over 
the  others,  but  that  each  should  be  independent  in 
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its  own  sphere,  and  all  co-operate  to  form  a  com- 
plete government  The  first  chief  justice,  John  Jay, 
in  his  memorable  charge  to  the  first  grand  jury  under 
the  State  Constitution  which  he  had  helped  frame, 
delivered  by  him  on  the  0th  of  September,  1777,  said : 

"Such  care  has  been  taken  in  the  disposition  of 
the  legislative,  executive  and  judicial  powers  of 
government  as  to  promise  permanence  to  the  Con- 
stitution, and  give  energy  and  impartiality  to  the 
distribution  of  justice. " 

And  Oeorge  Clinton,  the  first  State  governor,  in 
his  first  message  to  the  first  Legislature  under  the 
same  Constitution,  on  the  10th  of  September,  1777, 
used  the  following  language  on  this  subject: 

"The  lute  Convention  having,  in  their  plan  of 
government,  manifested  the  most  scrupulous  atten- 
tion to  the  freedom  and  happiness  of  the  people, 
and  by  marking  the  line  between  the  executive, 
legislative,  and  judicial  powers,  wisely  provided  for 
the  security  of  each;  it  becomes  our  duty  to  second 
their  endeavors;  and  as  our  conduct  will  in  some 
measure  be  a  rule  for  those  who  are  hereafter  in- 
trusted with  the  administration  of  government,  let 
us  remain  within  the  several  departments  in  which 
the  Constitution  has  placed  us,  and  thereby  preserve 
the  same  inviolate,  and  repay  the  trust  reposed  in 
us  by  our  constituents,  when  they  made  us  the 
guardians  of  their  rights." 

These  were  the  views  universally  entertained  by 
the  fathers.  Until  that  time  the  judiciary  had  been 
the  weakest  of  the  powers  of  government.  Their 
conception  was  that  they  had  established  a  system 
of  government  in  which  the  law-making,  the  law- 
executing,  and  the  law-applying  and  enforcing 
powers  should  be  of  co-equal  dignity  and  authority, 
and  in  their  action  he  distinct  and  independent,  and 
in  which  no  one  should  acquire  undue  ascendency. 
The  ex|>eriencc  of  a  century  has  produced  changes 
that  have  disturbed  this  equilibrium.  It  will  be 
one  of  the  questions  for  the  convention  about  to  as- 
semble to  consider  whether  some  limitations  are  not 
required  for  the  judicial  as  well  as  for  the  other 
powers  of  government. 

That  profound  jurist  and  student  of  the  science 
of  government,  Judge  Cooley,  in  a  late  weighty 
paper  by  him,  after  referring  to  the  provisions  of 
the  Constitution  of  Michigan,  dividing  the  powers 
of  government  into  three  departments,  and  ordaining 
that  no  person  belonging  to  one  department  shall 
exercise  the  powers  properly  belonging  to  another, 
except  in  cases  expressly  provided  in  the  Constitu- 
tion, proceeds: 

"I  say  that  this  is  a  fundamental  principle  of  rep- 
resentative government  because  without  it  there 
can  be  no  such  thing  as  free  government,  and  no 
people  has  a  free  government  where  it  is  within  the 
power  of  one  department  to  subject  either  of  the 
others  to  its  control." 


THE  JUDICIARY  ARTICLE  OF  THE  NEW 
CONSTITUTION. 

A  paper  read  before  the  New  York  State  Bar  by  Walter  S. 
LofraD,  First  Judicial  District. 

THE  existing  Constitution  of  the  State  of  New 
York  was  adopted,  substantially  in  its  present 
form,  in  1846.  The  Convention  which  is  to  meet  in 
1804  will  be  likely  to  do  its  work  so  that  the  Con- 
stitution they  formulate  can  be  submitted  to  the 
people  in  1805,  and  become  operative  in  1806. 
The  present  Constitution  will  therefore  have  existed 
for  a  period  of  almost,  if  not  quite,exactly  fifty  years. 
These  fifty  years  have  been  of  the  utmost  moment 
and  importance.  The  changes  introduced  during 
that  time  into  our  life,  our  domestic  institutions 
and  customs,  and  into  the  very  nature  of  our  civili- 
zation have  been  more  revolutionary  than  any 
changes  which  have  occurred  in  any  former  period 
of  the  world's  history,  of  twice  its  length.  We  can- 
not say  that  during  that  fifty  years  railroads  were 
invented,  for  they  were  known  and  in  use  in  this 
country  before;  but  so  far  as  its  influence  upon 
practical  life  is  concerned,  the  railroad  has  almost 
entirely  won  its  way  and  demonstrated  its  useful- 
ness during  that  fifty  years.  Steamships  had  been 
invented,  and  a  few  had  crossed  the  ocean,  before 
1846,  but  as  a  practical  reality  the  steamship  is  the 
creature  of  the  half-century  we  are  now  considering. 
The  telegraph  had  also  been  actually  invented  pre- 
viously, but  it  is  entirely  during  this  period  that  it 
has  come  into  general  use;  while  as  to  the  tele- 
phone, it  is  the  invention  of  only  very  recent  years. 
The  modern  factory  system  has  been  developed  dur- 
ing this  hnlf-century  from  its  newest  and  crudest 
beginnings  into  the  wonderful  agent  for  supplying 
the  wants  of  human  life  that  it  now  is.  And  the 
improvements  in  the  loom,  and  in  fact  in  all  machin- 
ery, have  been  so  great  that  the  product  of  labor 
has  been  more  than  doubled,  and  the  cost  of  pro- 
duction cheapened-  proportionately.  The  newspa- 
per, the  magazine,  and  books  of  all  kinds  have  been 
multiplied  and  cheapened  during  this  period,  so 
that  the  instruments  of  knowledge  have  become 
practically  free,  even  in  the  humblest  homes.  The 
result  of  all  this  has  been  that  localities  have  been 
practically  abolished  and  distance  annihilated  from 
consideration ;  people  have  gravitated  from  the 
country  to  the  cities;  the  world  has  graduated  from 
a  system  of  small,  independent  towns  into  one  vast, 
single  community;  knowledge  has  been  diffused 
everywhere;  education  is  almost  universal;  and  all 
men  are  neighbors;  Buffalo  and  New  York  are 
practically  nearer  together  now  than  were  Peekskill 
and  Yonkers  before  the  Hudson  River  railroad  was 
built ;  there  are  few  lawyers  in  the  State  of  New 
York  that  cannot  eat  their  dinner  at  home   and  ar- 
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gue  a  case  in  the  Court  of  Appeals  in  Albany  the 
next  morning ;  and  the  comforts  which  used  to  be 
the  luxury  of  the  few  have  now  become  a  part  of 
the  everyday  life  of  the  many. 

Our  new  Constitution-makers  must  take  into  con- 
sideration these  momentous  changes  that  have  come 
over  human  life  since  the  old  Constitution  was 
adopted.  It  is  a  different  world  that  we  live  in, 
and  it  speaks  volumes  of  tribute  to  the  breadth  of 
thought  and  far-seeing  vision  of  the  Constitution- 
makers  of  1846,  that  their  work  has  lasted  so  long 
and  through  such  crucial  changes  in  the  structure 
of  society,  and  that  it  does,  even  now,  so  well.  If 
the  makers  of  the  Constitution  of  1896  can  be  as 
successful  as  their  predecessors,  they  will  have  oc- 
casion to  be  very  proud  of  what  they  have  done. 

The  Judiciary  Article  is  the  most  important  part 
of  the  Constitution.  The  organization  of  our  courts 
and  the  establishment  of  our  judicial  polity  is  what 
comes  nearest  to  the  everyday  life  of  the  people, 
and  on  which  most  depends  their  progress  and 
their  happiness.  We  shall  have  a  Legislature  and 
a  governor,  and  the  various  administrative  depart- 
ments of  the  State  and  municipal  government,  any 
way,  and  as  they  perform  their  functions  better  or 
worse,  the  State  will  profit  more  or  less.  But  these 
nutters,  however  important,  are  by  no  means  so 
vital  to  the  welfare  of  the  people  as  the  organiza- 
tion of  that  department  of  the  government  which  is 
to  administer  justice  to  and  between  its  people. 
The  degree  of  perfection  in  the  methods  of  the  ad- 
ministration of  justice  is  the  supreme  test  of  a  na- 
tion's civilization. 

However  interesting  it  might  be,  if  I  had  the 
time,  to  discuss  the  Court  of  Impeachment,  which 
may  perhaps  be  called  the  highest  court  on  the  list, 
and  the  Justice  or  inferior  courts,  which  are  natu- 
rally put  at  the  other  end  of  the  line,  the  limits  of 
my  time  here  to-day  will  not  permit  it,  and  I  propose 
to  confine  myself  to  the  organization  of  those  courts 
which  come  between  these  two  —  the  courts  of 
original  appellate  jurisdiction  in  all  ordinary  civil 
and  criminal  matters,  except  where  the  amount  in- 
volved or  the  degree  of  the  defense  is  comparatively 
trifling. 

Ridt*  which  should  Quid*  the  Deliberations  of  the  Con- 
tention in  the  Organisation  of  the  Judicial  Machin- 
ery of  the  State. 

1.  The  suitor  should  not  have  a  choice  of  courts 
or  of  jurisdictions.  If  such  choice  is  an  advantage 
to  the  plaintiff  it  is  a  disadvantage  to  the  de- 
fendant. If  it  does  either  party  any  good  it 
it  is  unfair  to  the  other.  There  should  be  only  one 
tribunal  and  one  jurisdiction  in  which  the  judicial 
machinery  in  any  given  case  may  be  set  in  motion. 

2.  The  organization  should  be  as  simple  as  possi- 
ble.   Where  one  court  can  be  made  to  do  the  work 


it  is  a  mistake  to  have  more  than  one.  Divide  the 
jurisdiction  between  different  courts  the  best  you 
will,  there  is  pretty  sure  to  be  a  conflict  somewhere 
which  will  impair  the  usefulness  of  both  courts ; 
besides,  there  is  no  way  in  which  you  can  make  the 
division  which  will  be  at  all  times  fair  and  even. 
You  will  be  likely  to  give  one  court  too  much  to  do 
and  another  too  little ;  to  have  one  judge  dissatis- 
fied because  he  is  idle  and  another  complaining  be- 
cause he  is  too  much  worked.  If  you  succeeded  in 
making  a  division  which  was  ideal  at  one  time,  it 
would  be  faulty  at  another,  as  one  kind  of  business 
should  grow  and  another  dwindle.  Organize  a  law- 
yer's office  as  best  you  will,  and  it  takes  longer  and 
costs  more  to  do  a  given  amount  of  business  in  two 
courts  than  one.  Treat  suitors  ever  so  fairly,  and 
they  get  less  advantage  and  more  unsatisfactory 
justice  in  two  courts  than  in  one,  while  it  costs  them 
more. 

8.  There  should  be  but  one  appeal.  There  is  no 
logic  in  our  double  appellate  system.  There  is  no 
need  or  occasion  for  it.  Its  only  effect  is  to  increase 
the  cost  of  litigation,  aggravate  delays,  and  dimin- 
ish the  responsibility  of  both  the  bench  and  the  bar. 
Let  our  General  Term  judges  be  as  conscientious  as 
they  will,  they  cannot  but  remember  that  there  is  a 
Court  of  Appeals  above  them,  and  that  if  they 
make  a  mistake  it  isn't  of  so  much  importance,  for 
there  is  another  chance  to  correct  it.  Let  lawyers  be 
ever  so  zealous — and  they  too  realize  that  if  they  are 
negligent  in  preparing  their  cases  in  one  court,  they 
may  make  up  for  it  in  superior  diligence  in  the  next 
one  above ;  and  let  clients  be  ever  so  honest  and 
high-minded,  they  will  sometimes  be  impressed 
with  the  idea  that  in  this  multitude  of  chances  the 
wrong  may  somewhere  be  made  to  appear  to  be  the 
right,  and  cases  are  brought  or  defended  which 
otherwise  would  never  see  the  court-room.  Our 
double  system  of  appeals,  and  the  inevitable  delays 
and  uncertainties  incident  to  it,  has,  in  my  judg- 
ment, done  more  toward  discrediting  the  adminis- 
tration of  justice  in  this  State  than  any  other  one 
thing. 

4.  The  judicial  machinery  should  be  ample  to  dis- 
pose of  the  business  which  comes  before  the  origi- 
nal and  appellate  courts  without  delay.  Justice  is 
twice  done  when  it  is  promptly  done,  and  celerity 
may  be  more  important  than  wisdom.  So  slow  and 
cumbrous  has  been  our  judicial  machinery  in  some 
parts  of  this  State  that  justice  may  be  fairly  said  to 
have  been  travelling  with  leaden  heel  rather  than, 
as  it  should,  on  the  wings  of  the  wind. 

5.  There  should  be  as  much  permanence  as  possi- 
ble in  the  judicial  position.  The  legislator  should 
have  a  short  term,  and  be  made  to  feel  his  direct 
dependence  upon  the  will  of  the  people,  whose  ser- 
vant and  mouth-piece  he  is.  The  judge  should  have 

a  long  term,  and  be  occupied  entirely  with  his  ju- 
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dicial  functions,  so  that  he  may  have  such  an  inde- 
pendence of  popular  clamor  or  personal  interests 
that  he  can  hold  the  scale  of  justice  aloft  above  the 
reach  of  the  madding  crowd,  and  be  responsible 
only  to  his  conscience  and  his  God. 

Only  One  Court  of  Original  Jurisdiction. 
I  propose  leaving  out  of  view  the  Court  for  the 
Trial  of  Impeachments,  and  the  inferior  or  Justice 
Court,  that  there  shall  be  in  the  State  of  New  York 
but  one  court  of  original  jurisdiction;  that  is, 
that  all  original  civil  and  criminal  jurisdiction 
shall  be  vested  in  our  Supreme  Court.  For  the  ex- 
istence of  such  courts  as  the  Court  of  Common 
Pleas,  the  Superior  Court,  and  the  Court  of  General 
Sessions,  and  the  City  Court  of  New  York  city,  the 
City  Court  of  Brooklyn,  and  the  Superior  Court  of 
Buffalo,  there  is  no  excuse  or  justification  whatever 
except  that  the  judges  of  the  Supreme  Court  in 
those  places  have  not  been  able  to  handle  all  the 
litigation.  Increase  the  number  of  the  judges,  and 
you  do  away  with  the  necessity  of  all  these  other 
courts.  The  same  thing  may  be  said  as  to  the 
County  Courts  and  the  Courts  of  General  Sessions 
in  the  other  counties.  In  the  days  when  the  pres- 
ent Constitution  was  being  discussed,  before  the 
time  of  railroads  and  quick  means  of  communica- 
tion, there  were,  very  likely,  good  reasons  for  the 
existence  of  a  local  County  Court  in  each  county, 
that  suitors  might  find  the  machinery  for  the  ad- 
ministration of  ordinary  justice  near  at  home  and 
close  at  hand.  But  to-day,  when  almost  every  resi- 
dent of  Staten  Island  can  reach  either  the  New 
York  or  Brooklyn  court-house  easier  and  quicker 
and  cheaper  than  be  can  the  court-house  in  his  own 
county ;  when  most  lawyers  and  suitors  in  Suffolk 
county  reach  their  county-seat  by  way  of  Brooklyn, 
and,  for  convenience,  stipulate  to  try  their  cases 
there;  and  when  half  the  people  of  the  interior 
counties  of  the  State  can  get  to  New  York,  Albany, 
Syracuse,  Rochester  or  Buffalo  more  conveniently 
than  to  their  own  county-seats,  there  seems  to  be  no 
reason  for  the  continuance  of  local  County  Courts 
or  the  General  Sessions.  What  is  true  of  the  County 
Courts  and  the  General  Sessions  is  likewise  true  of 
the  Surrogates'  Courts.  There  is  no  reason  why  let- 
ters of  administration  cannot  be  granted,  wills 
proved,  executors  and  administrators  account,  and 
all  the  present  business  of  the  Surrogates'  Courts  be 
done  in  the  Supreme  Court,  in  the  same  way  as 
other  judicial  business  is  transacted,  if  you  will  only 
give  the  Supreme  Court  force  enough  to  do  the 
work.  Any  judge  who  is  competent  to.  try  a  rail- 
road damage  suit  or  a  murder  case  can  pass  upon  an 
ordinary  will  contest.  The  same  court  that  can 
take  an  accounting  of  a  trust  estate  can  pass  upon 
an  administrator's  account.  The  judicial  machinery 
and  the  judicial  ability  required  is  the  same  in  one 


case  as  in  the  other.  No  man  ever  made  a  bad  Su- 
preme Court  judge  who  was  a  good  surrogate,  and 
when  there  has  been  a  transfer  from  one  court  to 
the  other  the  same  qualities  which  insured  success 
in  the  first  court  have  been  sure  to  win  it  in  the  sec- 
ond. 

If  a  term  of  fourteen  years  is  necessary  for  the 
stability  and  independence  of  the  position  of  a  Su- 
preme Court  judge,  who  is  to  perform  a  portion  of 
the  judicial  functions  of  the  State,  and  if  he  should 
be  required  to  give  up  entirely  his  practice  and  other 
business  so  as  to  be  free  from  outside  cares  and  in- 
terests, and  if  he  should  have  a  salary  which  justi- 
fied all  this  sacrifice  and  devotion,  there  is  no  rea- 
son why  the  other  and  quite  as  important  a  portion 
of  the  judicial  responsibility  now  performed  by  the 
surrogates  should  be  intrusted  to  a  judicial  officer, 
elected  for  a  comparatively  short  term,  receiving  a 
small  salary,  and  practising  in  all  other  courts  ex- 
cept his  own,  by  the  side  of  the  lawyers  who  appear 
before  him  there. 

There  was  a  time — and  our  present  Constitution 
was  adopted  in  view  of  it — when  the  local  judges 
had  practically  many  administrative  functions,  and 
were  expected  to  give  counsel  in  the  interest  of  es- 
tates, and  personally  to  watch  over  the  welfare  of 
infants  and  others  under  disability,  or  supposed  spe- 
cially to  require  their  care.  That  time  is  past.  In 
the  orderly  administration  of  justice  now  judges  are 
confined  to  judicial  duties,  and  pass  only  upon  dis- 
puted questions  submitted  to  them.  Extra-judicial 
advice  or  counsel  must  be  obtained  from  one's  own 
lawyer,  and  administrative  duties  are  devolved  en- 
tirely upon  administrative  officers.  Whatever  rea- 
sons there  may  have  once  been  for  the  existence  of 
county  judges  and  surrogates,  as  separate  and  dis- 
tinct judicial  officers,  there  seems  to  be  none  now. 

A  Supreme  Court  having  this  universal  jurisdic- 
tion, with  say  seventy-five  judges,  would,  I  am  sure, 
be  well  equipped  to  try  every  case  which  would 
come  before  it,  fairly  and  impartially,  and  to  do  all 
its  business  promptly  and  expeditiously.  Every  man 
would  have  his  case,  whatever  its  nature,  tried  in 
the  same  court.  There  would  not  be  one  quality  of 
justice  for  estates  and  another  for  corporations — 
one  grade  of  judicial  ability  for  the  poor  and  an- 
other for  the  rich;  but  all  cases  and  all  men  would 
fare  alike,  and  we  should  surely  have  a  much  more 
orderly  and  consistent  administration  of  justice. 

The  transition  from  the  present  system  to  the  pro- 
posed new  system  need  not  be  difficult.  The  time 
when  this  part  of  the  Constitution  should  take  effect 
can  be  postponed  until  the  term  of  most  of  the  sur- 
rogates, county  judges  and  judges  of  the  City  Court 
of  New  York  shall  have  expired,  and  the  justices  of 
the  Superior  City  Courts  and  the  judges  who  hold 
General  Sessions  in  New  York  city  can  be  allowed 
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to  serve  out  the  terms  for  which  they  have  been 
elected,  as  judges  of  the  Supreme  Court,  after  their 
own  courts  are  abolished. 

A  Single  Appellate  Court. 

I  would  give  the  Supreme  Court  no  appellate  ju- 
risdiction whatever,  except  on  appeals  from  justices 
of  the  peace  or  inferior  courts ;  and  as  to  these,  the 
Supreme  Court  should  entertain  the  List  and  only 
appeal.  All  original  cases  arising  in  the  Supreme 
Court  I  would  have  reviewed  by  a  single  Court  of 
Appeals.  I  propose  a  Court  of  Appeals  of  fifteen 
judges,  empowered  to  sit  in  three  separate  parts,  or 
all  together,  as  they  may  by  rule  or  order  provide. 
Ordinary  cases  would  be  heard  before  an  appellate 
court  of  five  judges,  but  on  questions  of  special  im- 
portance, or  where  there  was  a  difference  of  opinion 
in  the  court,  they  would  naturally  be  heard,  either 
at  first  or  finally,  before  the  whole  fifteen.  This 
court,  or  some  of  its  parts,  might  sit  at  times  iu 
New  York  and  Buffalo  or  Rochester,  as  well  as  Al- 
bany, and  possibly  in  some  of  the  other  cities  of  the 
State.  A  Court  of  Appeals  sitting  in  three  parts, 
as  proposed,  could  easily  dispose  of  all  the  appellate, 
business  which  would  come  before  it. 

The  result  of  this  judicial  organization  would  be: 

(1)  A  great  saving  of  expense  to  the  people  of  the 
State.  Seventy-flve  judges  sitting  in  one  court  of 
original  jurisdiction,  with  fifteen  more  in  a  single 
appellate  court,  all  employed  all  their  time,  could 
do  the  work  of  double  their  number  sitting  in  dif- 
ferent courts,  hearing  double  appeals,  and  over- 
worked at  some  times  and  idle  at  others. 

(2)  It  would  be  likely  to  give  us,  on  the  average, 
a  higher  class  of  judges.  The  best  legal  talent  is 
almost  always  ready  to  accept  a  position  on  the  Su- 
preme Court  bench  or  in  the  Court  of  Appeals,  with 
the  very  long  term  of  office,  great  responsibility  and 
high  honor  which  attaches  to  these  positions;  while 
it  is  generally  quite  difficult  to  get  able  men  to  sit 
on  the  benches  of  the  inferior  courts. 

(3)  It  would  be  a  great  saving  of  labor  to  coun- 
sel A  by  no  means  inconsiderable  portion  of  a  law- 
yer's time  is  now  spent  in  considering  in  what  court 
he  must  bring  a  suit,  and  in  what  court  he  had  best 
bring  it,  if  more  than  one  is  open  to  him,  and  it  is 
not  such  an  infrequent  matter  that  a  mistake  is 
made  in  this  regard.  Another  considerable  portion 
of  a  lawyer's  time  is  spent  in  going  from  one  court 
to  another,  or  bringing  the  proceedings  of  one  court 
into  another,  and  there  is  frequent  conflict  and 
much  work  done  twice  over.  Instead  of  spending 
all  our  energies,  as  we  might,  travelling  in  one  di- 
rection toward  the  goal,  we  waste  a  great  deal  of 
time  in  pursuing  parallel  lines  and  duplicating  our 
efforts. 

(4)  It  would  save  a  great  expense  to  suitors,  for 


it  is  they  who  have  to  pay  for  the  labor  and  mistakes 
of  the  lawyers,  and  it  would  remove  from  the  ad- 
ministration of  justice  a  considerable  share  of  the 
uncertainties  which  now  appertain  to  it. 

(5)  It  would  make  the  machinery  of  our  courts 
much  more  orderly,  logical,  consistent  and  effect- 
ive. 

The  new  Constitutional  Convention,  which  is  to 
meet  so  soon,  has  a  splendid  opportunity  now  to  lay 
the  basis  of  the  judicial  polity  of  this  State  on  so 
broad  and  enduring  a  foundation  that  many  genera- 
tions to  come  will  profit  by  their  labors  and  honor 
their  far-seeing  statesmanship  and  fidelity  to  duty. 


By  Hon.  William  H.  RobbrtsoX  Second  Judi- 
cial' District. 

At  the  last  annual  meeting  of  the  association  a 
very  able  and  exhaustive  paper  on  this  article  was 
read  by  Judge  Danforth,  in  which  the  whole  sub- 
ject was  presented  with  great  clearness  and  force. 
To  avoid  travelling  over  the  same  grounds  as  far  as 
possible,  this  paper  will  be  confined  to  a  few  im- 
provements that  have  already  been  made  in  the  ju- 
dicial system  of  the  State  and  some  other  improve- 
ments that  should  be  effected  through  the  labors  of 
the  coming  Constitutional  Convention.  It  will  be 
brief,  and  brevity  will  be  its  chief,  and  perhaps  its 
sole,  merit. 

The  constitutional  provisions  establishing  the 
Court  for  the  Trial  of  Impeachments  require  little 
or  no  modification. 

The  Constitution  of  1848  abolished  the  Court  for 
the  Correction  of  Errors  and  created  a  Court  of  Ap- 
peals. 

The  former  was  composed  of  the  president  of  the 
Senate,  the  senators,  the  chancellor  and  the  justices 
of  the  Supreme  Court.  The  latter  was  composed 
of  eight  judges,  four  to  be  elected  by  the  electors  of 
the  State,  and  to  serve  eight  years,  and  four  justices 
of  the  Supreme  Court,  taken  annually  from  those 
having  the  shortest  time  to  serve.  The  Court  of 
Chancery  was  also  abolished,  and  its  powers  vested 
in  a  Supreme  Court.  The  abolition  of  these  courts, 
and  the  creation  of  the  substitutes,  wrought  a  vast 
improvement  in  material,  promptness  in  decision 
and  cost  of  litigation,  and  made  long  strides  in  the 
progress  of  reform.  It  required  but  brief  expe- 
rience however  to  show  that  the  Court  of  Appeals 
could  be  further  improved,  at  least  in  the  composi- 
tion of  its  members  and  the  term  of  service.  The 
usefulness  of  the  judges,  especially  of  the  one-year 
judges,  was  greatly  impaired  by  the-  limited  term  of 
service.  Chiefly  for  these  reasons,  the  Constitution 
was  amended  in  1869,  whereby  the  court  was  re- 
organized, and  composed  of  seven  judges  elected  by 
the  electors  of  the  State  for  fourteen  years.  Provis- 
ion was  made  for  the  disposition  of  the  large  amount 
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of  business  that  had  accumulated  in  the  old  court 
without  burdening  the  new.  This  amendment  was 
of  immense  relief  to  its  judges,  practitioners  and 
suitors. 

There  was  such  an  accumulation  of  business  in 
the  court  in  1888,  and  so  great  delay  necessarily  in 
its  disposition,  that  there  was  a  loud  cry  from  every 
section  of  the  State  for  relief.  In  that  year  the  Con- 
stitution was  again  amended,  and  the  machinery 
provided  for  the  creation  of  a  Second  Division  of 
the  Court  of  Appeals,  and  by  means  of  which  a  Sec- 
ond Division  was  created  in  the  early  part  of  1889, 
composed  of  seven  justices  of  the  Supreme  Court, 
designated  by  the  governor  of  the  State,  with  pow- 
ers as  ample  in  every  respect  to  hear  and  determine 
appeals  as  those  of  the  judges  of  the  First  Division. 
This  division  was  continued  in  existence  nearly  four 
years.  It  disposed  of  the  accumulated  business, 
and  was  dissolved.  The  machinery  still  exists 
whereby  a  Second  Division  may  again  be  called  into 
existence  whenever  necessity  therefor  arises. 

If  the  Court  of  Appeals  as  now  constituted,  with 
its  seven  judges,  pursuing  its  present  methods  in  the 
disposition  of  its  work,  could  keep  that  work 
squarely  up  without  arrears,  it  would  be  a  model 
court,  superior  to  any  other  system  that  could  be 
devised. 

No  court  does  now,  or  has  done,  more  or  better 
work  than  the  present  Court  of  Appeals;  but  its 
business  is  increasing,  accumulating  and  getting 
beyond  its  reach.  It  is  impossible  for  it  to  hear  and 
decide  promptly  all  appeals  that  come  before  it. 
What  shall  be  done?  Shall  its  capacity  be  increased 
or  shall  its  work  be  reduced?  One  or  the  other 
must  take  place.  There  are  now  limits  to  the  right 
of  appeal.  Shall  there  be  a  further  limit?  If  so, 
shall  it  be  a  money  limit  or  a  limit  in  some  other  re- 
spect? Often  questions  involving  small  amounts  are 
as  important  as  those  involving  larger  ones.  Shall 
appeals  in  specified  cases  be  prohibited?  Shall  ap- 
peals in  specified  cases  depend  upon  the  certificate 
of  the  General  Term  judges  rendering  the  judg- 
ments? Can  any  practical  mode  be  suggested  for 
limiting  its  labors?  On  the  contrary,  is  it  not  de- 
sirable that  every  important  question  should  be  set- 
tled by  the  Court  of  Appeals? 

Increase  of  the  number  of  its  judges  has  been  sug- 
gested as  affording  the  desired  relief.  How  is  the 
increase  to  be  utilized?  Shall  the  court  be  divided 
into  sections,  each  section  having  charge  of  specified 
subjects?  Shall  it  be  a  court  without  divisions, 
some  of  its  members  sitting  and  hearing  arguments, 
and  others  absent  writing  opinions? 

Other  plans  have  been  suggested.  Which  is  the 
best  is  a  problem  that  has  puzzled  the  ablest  mem- 
bers of  the  bar  of  this  State.  Each  has  its  merits 
and  each  its  defects.     Commissions  are  not  desir- 


able. The  first  commissioners  had  been  members  of 
the  Court  of  Appeals,  were  able  judges,  equal  in  ju- 
dicial ability  to  their  successors,  but  their  opinions, 
it  is  well  known,  never  had  the  same  weight  as 
those  of  the  Court  of  Appeals  proper. 

An  increase  in  the  number  of  judges  of  the  Court 
of  Appeals,  and  no  further  limitation  to  the  right 
of  appeal,  are  largely  favored  by  the  bar  of  the 
State,  and  a 'proposed  Constitution  lacking  a  provis- 
ion for  an  increase  of  its  judges,  or  one  for  no  fur- 
ther limitation  to  the  right  to  appeal,  it  is  almost 
certain,  would  meet  with  an  overwhelming  defeat  at 
the  polls. 

The  Constitutional  Convention  that  will  meet  in 
May,  composed  of  the  ablest  lawyers  of  the  State, 
with  abundant  time  for  discussion,  reflection  and 
consultation,  may  recommend  the  increase  and 
adopt  some  plan  that  will  utilize  such  increase  so 
that  further  limitation  to  the  right  of  appeal  will 
not  be  required  in  order  that  appeals  may  be 
promptly  heard  and  decided. 

The  State  should  be  divided  into  five  judicial 
departments,  and  three  justices  elected  in  each  de- 
partment by  the  electors  thereof,  and  known  as 
General  Term  justices.  There  should  be  a  General 
Term  in  each  department,  held  by  three  justices. 

No  General  Term  justice  should  be  permitted  to 
hold  either  Circuit  or  Special  Term.  The  act  of 
1848  required  a  General  Term  of  the  Supreme  Court 
to  be  held  once  a  year  in  every  county  of  the  State 
having  a  population  of  over  forty  thousand,  and 
once  in  two  years  in  every  other  county  except 
Hamilton.  This  scheme  was  found  to  be  imprac- 
ticable, and  was  abandoned. 

The  State  should  be  divided  into  eight  judicial 
districts,  and  as  many  justices  as  the  business  might 
require,  elected  in  each  district  by  the  electors 
thereof.  These  justices  to  hold  Circuits  and  Special 
Terms,  but  no  justice  so  elected  should  be  permit- 
ted to  sit  in  General  Term.  Justices  were  formerly 
permitted  to  sit  in  General  Term  on  review  of  cases 
tried  before  them  at  Circuit  or  decided  by  them  at 
Special  Term.  This  practice  is  now  wisely  prohib- 
ited by  statute. 

The  Superior  Courts  of  New  York,  Brooklyn  and 
Buffalo  should  be  abolished,  and  in  assigning  the 
number  of  justices  to  the  judicial  districts  in  which 
these  Superior  Courts  are,  the  district  should  have 
a  justice  of  the  Supreme  Court  in  place  of  each  Su- 
perior Court  judge. 

The  term  of  office  of  a  department  or  district 
justice  should  be  fourteen  years. 

The  governor  should  have  power  to  designate  any 
ex -justice,  disqualified  solely  by  age,  to  fill  any  va- 
cancy in  the  office  of  a  justice  or  judge  till  the  next 
general  election. 

The  details  in  the  organization  of  the  various 
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courts,  and  the  designation  of  the  presiding  judge 
or  justice,  and  by  what  justices  the  court  or  term 
should  be  held,  should  be  left  to  the  Legislature. 

No  power  should  be  vested  in  a  court  or  judge 
not  strictly  in  the  line  of  judicial  duties,  as  it  would 
tend  to  impair  the  efficiency  of  the  court  or  judge. 

Each  county  should  have  a  county  judge,  with 
enlarged  jurisdiction,  to  hold  County  Courts  and 
Courts  of  Sessions.  He  should  be  elected  for  six 
years.  The  office  of  justice  of  Sessions  should  be 
abolished  ns  useless.  The  county  judge  should  not 
be  permitted  to  practise  in  any  court  of  the  State 
during  his  term  of  office.  The  Legislature  should 
take  such  prohibition  into  consideration  in  fixing  his 
compensation. 

Each  county  should  have  a  surrogate,  with  the 
jurisdiction  now  possessed  by  that  officer.  He  also 
should  be  elected  for  six  years,  nor  should  he  be 
permitted  to  practise  during  his  official  term,  and 
his  compensation  should  be  graduated  accordingly. 
Should  the  Constitution  contain  a  provision  prohib- 
iting the  county  judge  and  surrogate  from  practis- 
ing law  during  their  respective  terms  of  office,  then 
the  office  of  special  county  judge  and  special  surro- 
gate should  be  abolished.  The  disposition  of  the 
Legislature  to  create  offices  should  not  be  encour- 
aged. 

Before  the  adoption  of  the  Constitution  of  1846 
all  judges  were  appointed  by  the  governor.  By 
that  instrument  all  judicial  offices  became  elective. 
The  wisdom  of  this  change  was  questioned  by  many. 
It  was  claimed  that  it  weakened  the  independence 
of  the  judiciary.  Time  has  proved  that  as  compe- 
tent and  safe  judges  have  been  chosen  by  the  people 
as  were  appointed  by  the  governor. 

Under  the  Constitution  of  1846  and  its  several 
amendments,  the  judiciary  of  the  State  has  been  in 
the  main  satisfactory,  but  the  judicious  action  of 
the  May  convention  will  bring  it  nearer  to  perfec- 
tion. Should  that  convention  be  so  fortunate  as  to 
devise  some  plan  acceptable  to  the  electors  of  the 
State  that  would  preserve  the  Court  of  Appeals  in- 
tact, with  its  present  powers  and  duties,  it  would 
deserve  and  would  receive  the  lasting  gratitude  of 
every  practitioner  in  that  court.  This  however  is 
not  a  struggle  for  what  we  would  have,  but  for  the 
best  the  people  will  grant. 

By  Locis  Marshall,  Es<j.,  Fifth  Judicial  Dis- 
trict. 

Mr.  President  and  Gentlemen —  A  lack  of 
time  has  prevented  ine  from  presenting  for  your 
consideration  a  paper  carefully  prepared,  and  I  must 
beg  your  indulgence  for  such  considerations  as  I  may 
orally  present. 

So  much  has  of  late  years  been  said  and  written 


concerning  the  reorganization  of  our  judicial  system, 
that  nothing  but  the  fact  that  the  Constitutional 
Convention  which  is  shortly  to  convene  is  to  grap- 
ple with  this  subject  would  justify  the  present  dis- 
cussion. The  mischief  which  calls  for  a  remedy  is 
said  to  exist  in  the  circumstance  that  with  the 
growth  of  the  State  in  population  and  material 
prosperity  legal  controversies  have  increased  to  such 
an  extent  as  to  crowd  the  calendars  of  our  courts, 
and  to  occasion  such  an  accumulation  of  business  as 
to  produce  injurious  and  damaging  delays  in  its 
disposition.  That  there  must  be  some  interval  be- 
tween the  time  when  a  cause  is  instituted  and  its 
final  disposition  is  self-evident.  A  special  tribunal 
cannot  be  established  for  the  determination  of 
every  controversy  as  it  arises.  Some  time  must  be 
occupied  by  counsel  in  the  examination  of  the  ques- 
tions involved,  and  in  preparation  for  trial.  After 
a  decision  is  rendered  by  the  court  of  first  instance, 
some  time  must  necessarily  be  occupied  in  the  phys- 
ical work  of  arranging  the  record  which  is  sought 
to  be  reviewed,  and  thereafter  the  interests  of  the 
client  require  of  the  counsel  intrusted  with  the  pre- 
sentation of  the  argument  before  the  appellate  tri- 
bunal, to  investigate  every  phase  of  the  subject- 
matter  of  the  appeal,  in  the  light  of  reason  and  au- 
thority, for  the  double  purpose  of  aiding  the  court 
and  of  contributing  to  the  development  of  the  sci- 
ence of  jurisprudence.  Hence,  to  keep  the  courts 
properly  occupied  while  parties  and  counsel  are 
passing  through  the  stage  of  preparation,  there  must 
necessarily  be  some  accumulation  of  business,  which 
for  these  obvious  reasons  by  no  means  indicates  a 
court  in  arrears.  In  the  average  case  such  unavoidable 
delay  in  the  trial  court  cannot  reasonably  be  less 
than  six  months;  in  the  intermediate  appellate  court 
a  like  period,  and  in  the  court  of  last  resort,  one 
year.  Criminal  cases,  from  their  essential  nature, 
are  entitled  to,  and  receive,  the  preference  on  all 
calendars,  thus  obviating  delays  injurious  to  the  ad- 
ministration of  justice  and  the  welfare  of  tjie  gene- 
ral public.  Other  classes  of  cases,  of  a  public  na- 
ture, or  of  otherwise  urgent  character,  are  also  ex- 
pedited, so  that  it  often  occurs  that  a  cause  can  be 
hastened  through  all  the  courts  in  a  single  year. 

It  is  only  when  calendars  become  incumbered  to 
such  an  extent  as  to  render  it  impossible  to  dispose 
of  the  business  within  these  reasonable  periods  that 
the  need  of  a  remedy  becomes  urgent.  Such  a  state 
of  affairs  is  now  claimed  to  exist  in  the  trial  courts 
of  our  great  centers  of  population,  and  in  our  court 
of  last  resort,  the  General  Terms,  as  at  present  con- 
stituted, being  enabled  to  dispose  of  all  business 
coming  to  them  in  less  than  three  months  from  the 
time  when  a  case  reaches  their  calendars.  The  Court 
of  Appeals  is  now  almost  abreast  of  its  business,  the 
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ing  about  eight  hundred,  and  the  number  of  cases 
disposed  of  having,  during  the  past  ten  years,  aver- 
aged more  than  six  hundred.  Under  our  present 
system  of  appeals,  considering  the  ratio  of  the  in- 
crease of  population,  of  commercial  activity,  and  of 
the  litigation  incident  thereto,  it  is  fair  to  assume 
that  in  a  few  years  the  court  will  gradually  fall 
considerably  in  arrears, as  it  has  on  several  previous 
occasions. 

Whenever  that  occurs,  appeals  will  be  taken  for 
the  mere  purpose  of  delay,  as  a  means  of  making 
enforced  loans  from  the  adverse  litigant  at  a  com- 
paratively low  rate  of  interest,  and  thus  the  extent 
of  such  arrearages  will  be  greatly  increased.  What 
should  be  the  remedy?  It  is  obvious  that  it  is  of 
the  first  importance  to  treat  the  disease  where  it  be- 
comes first  manifest,  and  where  the  greatest  harm  is 
wrought — in  the  courts  of  first  instance.  There  any 
delay  permitted  to  supervene  constitutes  a  positive 
injury  to  commerce.  As  soon  as  a  debtor  feels  that 
time  can  be  gained  by  interposing  an  answer  to  an 
action  on  a  note,  a  strong  inducement  is  presented 
to  avail  himself  of  the  desired  opportunity,  which  is 
only  too  often  accepted,  and  litigation  which  other- 
wise would  never  have  arisen  ensues.  Besides  this, 
it  must  be  remembered  that  a  large  proportion  of  all 
actions  involve  questions  of  fact  principally,  and 
that  many  of  those  are  never  carried  beyond  the  trial 
courts.  The  well-being  of  the  community  would 
therefore  be  best  subserved  by  so  organizing  our 
trial  courts  as  to  enable  them  to  dispatch  business, 
without  rendering  trials  ineffectual  by  reason  of  the 
undue  haste  employed  in  the  process.  It  is  clear 
that  to  attain  this  result  the  State  should  provide  a 
sufficient  force  of  judges, capable  mentally  and  phys- 
ically, to  perform  the  allotted  task ;  and  that  there 
should  be  such  a  distribution  of  labors  among  them 
that  all  shall  be  constantly  employed,  to  the  end 
that  the  spectacle  of  an  idle  judge  should  be  un- 
known. There  must  be  no  drones  in  the  judicial 
hive,  either  from  a  disinclination  on  the  part  of  any 
of  the  incumbents  to  perform  their  duties,  or  from 
the  unequal  distribution  of  business  among  the  va- 
rious courts.  As  has  already  been  said,  the  danger 
of  delay  exists,  not  in  the  rural  districts,  but  in  the 
large  cities  of  this  State.  To  meet  the  difficulty, 
temporary  relief  has  been  sought  in  past  years  by  the 
multiplication  of  courts.  Thus,  we  have  the  Supe- 
rior Courts  of  New  York  and  Buffalo,  the  Court  of 
Common  Pleas  of  New  York,  and  the  City  Court  of 
Brooklyn,  courts  possessing  the  jurisdiction  of  the 
Supreme  Court,  within  a  limited  territory.  It  is 
impossible  to  make  a  fair  adjustment  of  business 
between  these  courts  and  the  Supreme  Court  exist- 
ing within  the  same  territory,  so  long  as  the  choice 
of  the  tribunal  in  which  an  action  is  to  be  tried  de- 


pendson  the  will  or  caprice  of  the  party  commenc- 
ing the  litigation.  These  courts  also  have  their 
General  Terms,  and  these  add  to  the  volume  of  re- 
ported decisions  and  to  the  inevitable  conflict  of 
opinion  which  results  from  the  existence  of  mani- 
fold appellate  tribunals. 

The  statistics  of  business  done  in  these  local 
courts  as  compared  with  that  transacted  by  the  Su- 
preme Court  in  the  same  territory,  presented  to  the 
Constitutional  Commission  of  1890,  demonstrated 
that  the  abolition  of  the  former,  and  the  transfer  of 
the  judges  comprising  such  courts  to  the  Supreme 
Court,  would  uot  only  increase  the  working  force 
of  the  latter,  but  would  also  render  an  equal  divis- 
ion of  labor  practicable  to  such  a  degree  as  to  afford 
immediate  relief  to  our  liirge  cities.  Such  an  ar- 
rangement would  have  the  additional  merit  of  obvi- 
ating the  danger  of  decisions  based  solely  on  ques- 
tions of  jurisdiction,  and  would  establish  one  great 
court  of  first  instance  —  the  Supreme  Court,  thus 
avoiding  many  of  the  conflicts  uaturally  arising  be- 
tween the  several  courts  heretofore  existing.  While 
there  is  no  reason  in  logic  or  natural  justice  which 
entitles  a  litigant  to  a  review  of  his  cause  by  a  sec- 
ond tribunal,  it  has  become  a  part  of  our  system  to 
permit,  at  least,  one  appeal  to  every  aggrieved  liti- 
gant to  enable  him  to  obtain  a  rehearing  on  the 
same  facts  presented  to  the  trial  court,  before  three 
or  more  judges,  and  to  enable  the  latter  to  correct 
any  errors  which  may  have  been  committed  by  the 
trial  court.  In  most  of  the  States  there  is  but  one 
appellate  tribunal,  and  hence  but  one  appeal.  In 
this  State  a  second  appeal  to  the  Court  of  Appeals 
has  been  permitted  in  certain  classes  of  cases,  but 
such  right  has  always  been  restricted,  the  review  of 
questions  of  fact  being  withheld  from  the  court.  If 
it  were  the  absolute  right  of  litigants  to  take  a  sec- 
ond appeal  in  every  case,  there  is  no  good  reason 
why  the  right  of  appeal  should  stop  with  the  Court 
of  Appeals,  but  other  appellate  tribunals  should  be 
erected  to  give  further  opportunities  to  the  litigious 
to  give  point  to  the  maxim  that  no  human  tribunal 
can  ever  attain  perfection.  There  must  therefore, 
in  the  nature  of  things,  be  a  limit  to  the  right  of 
appeal,  and  what  that  limit  shall  be,  presents  one  of 
the  great  difficulties  underlying  this  discussion. 
The  best  natural  limitation  would  be  the  satisfaction 
of  the  parties  to  a  controversy  with  the  result 
reached  by  the  appellate  court,  and  the  methods 
employed  in  reaching  that  result.  It.  is  a  fact  which 
cannot  be  ignored,  that  many  appeals  are  now 
taken  to  the  Court  of  Appeals  because  lawyers  arc 
as  much  dissatisfied  with  thehearingaccorded  them 
by  our  General  Terms  as  with  the  decision  ren- 
dered. As  now  constituted,  most  of  our  General 
Terms  are  composed  of  judges  from  the  same  or  ad- 
joining judicial  districts,  of  only  three  members, 
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who,  in  addition  to  hearing  a  large  number  of  ap- 
peals, hold  Circuits,  sit  at  Special  Term,  and  do  a 
large  Chambers  business.  Such  an  organization  is 
not  conducive  to  the  deliberate  and  patient  hearing 
and  scholarly  and  laborious  investigation  so  neces- 
sary to  a  properly  constituted  appellate  court. 
Judges  driven  for  a  time  to  perform  their  mauifold 
duties  become  impatient  of  argument,  substitute 
their  intuitions  lor  deliberation  and  study,  hasten 
to  a  result  which  is  as  hastily  embodied  in  a 
written  opinion,  which  at  once  invites  the  criticism 
and  analysis  of  a  lawyer  offended  by  his  cavalier 
treatment,  and  what  he  feels  to  have  been  the  denial 
of  his  right  to  be  heard,  and  an  appeal  to  the  Court 
of  Appeals  follows  in  cases  which,  under  proper 
conditions,  would  have  gone  no  further  than  the 
General  Term. 

I  am  decidedly  of  the  opinion  that  the  best  way 
to  relieve  the  Court  of  Appeals  is  to  reorganize  our 
General  Terms.     There  should  be  as  few  of  these 
courts  as  is  practically  possible,  in  order  to  avoid  a 
conflict  of  decisions  among  them,  and    to  make  it 
practical,  to  so  strengthen  them  in    the  number  of 
judges  as  to  afford  to  litigants   the   benefit  of  the 
united  opinions  of  a  larger  body  of  judges  sitting 
together  than  heretofore.      Four  General  Terms  are 
sufficient  for  that  purpose.     Each  should  consist  of 
five  judges,  who  should  be  prohibited  from  perform- 
ing any  other  judicial  duties;    not  more  than  two 
should  be  selected  from  any  single  judicial  district, 
thus  preventing  the  court  from  becoming  a  narrow 
and  local  court,  incapable  of  viewing  a  question  in 
its  application  to  the  entire  State,  and  freeing  it 
from  the  provincialism  of  city  and  country  alike. 
With  five  judges  thus  selected,  it  would  become  nec- 
essary for  these  courts  to  seek  some  fixed  abiding- 
place,  where  the  business  of  the  court  can  be  trans- 
acted comfortably,  with  all  the  accessories  of  libra- 
ries and  trained  clerical  assistance.    In  most  of  our 
departments  the  General  Term  is  a  migratory  court; 
no  facilities  existing  for  the  work  of  an  appellate 
court.      The  judges  sit  as  many  hours  as  they  phys- 
ically  can;   shorten  arguments  as  much  as  they  de- 
cently may;    divide  the  causes   argued   into   three 
equal     parts,    and   without   consultation   with     his 
brethren,  each  judge  writes  opinions  in  his  allotted 
number    of   cases;  and    when,   after   two  or  three 
months,   this  task   is   completed,  the  opinions   are 
hastily  read,  and  dissents  arc  practically  unknown. 
In  eight    hundred  and  forty  cases  in  which  returns 
were  filed  -with  the  clerk  of  the  Court  of  Appeals, 
in  a  single  year,  there  were  but  thirty-two  dissents 
by  the  General  Term  judges.      The  wonder  is  that 
with  such  a  system  there  are  not  more  appeals. 

With  General  Terms  organized  as  I  propose,  it 
will  be  natural  for  the  judges  to  adopt  the  method  of 
transacting-  business  which  has  worked  so  admirably 


and  satisfactorily  in  the  Court  of  Appeals.  There  will 
be  frequent  consultations, not  while  lawyers  are  argu- 
ing t  heir  causes,  but  immediately  after  they  have  been 
argued,  while  the  facts  and  the  circumstances  are 
sti  1  fresh  in  the  minds  of  the  judges.  Arguments 
will  be  encouraged,  and  not  treated  as  au  intrusion 
and  an  insult,  and  five  trained  minds,  with  abund- 
ant opportunities  to  be  informed  and  to  inform 
themselves  as  to  the  nature  of  the  controversy, 
without  the  distraction  of  manifold  and  irritating 
duties,  will  be  more  apt  to  view  a  case  in  all  of  its 
aspects,  and  satisfy  litigants,  than  can  possibly  be 
expected  under  the  present  regime.  The  advantages 
of  full  oral  argument  cannot  be  exaggerated.  I  re- 
gret that  our  worthy  president,  in  his  address  yes- 
terday, suggested  the  adoption  of  a  rule  limiting  the 
time  of  argument.  I  should  consider  such  a  rule  a 
great  misfortune.  I  have  from  the  lips  of  one  of 
the  leading  lawyers  of  a  neighboring  State  that  the 
apparent  deterioration  of  the  opinions  emanating  . 
from  its  highest  court  is  mainly  attributable  to  the 
policy  of  discouraging  oral  argument,  which  it  has 
adopted  during  recent  years.  An  intelligent  bar  is 
of  inestimable  benefit  to  the  bench,  and  the  care- 
fully digested  labors  of  a  conscientious  lawyer,  fa- 
miliar with  every  phase  of  his  rase,  facilitate  and 
properly  direct  the  deliberations  of  the  court  which 
is  to  sit  in  judgment. 

A  careful  observation  during  the  past  four  years 
leads  me  to  the  conclusion  that,  without  further 
change  of  the  Judiciary  Article  than  above  out- 
lined, the  Court  of  Appeals  could  for  many  years, 
organized  as  it  now  is,  with  sufficient  promptness, 
dispose  of  all  of  its  business.  But,  assuming  that  the 
time  will  nevertheless  come  when  the  present  system 
will  lead  to  arrearages,  what  is  the  remedy?  That 
can  be  reached  in  but  one  of  two  directions ;  by  an 
increase  in  the  number  of  the  judges,  or  by  a  decrease 
of  the  business  that  can  be  brought  to  the  court.  I 
am  unalterably  opposed  to  the  first  of  these  meth- 
ods. The  disease  is  less  to  be  dreaded  than  such  a 
cure.  Delay  would  be  preferable  to  an  unwieldy 
or  a  hydra-headed  court  of  last  resort.  What  is  the 
true  function  of  such  a  court?  It  is  not  to  pass  on 
the  facts  of  every  case ;  that  is  done  by  the  trial 
court  and  the  General  Term.  It  is  not  essentially  a 
court  for  the  correction  of  errors.  For  who  can 
say  that  an  appeal  from  its  decisions  to  a  higher 
court  would  not  disclose  errors  in  its  determina- 
tion s?  The  Court  of  Appeals  has  been  reversed  by 
the  Supreme  Court  of  the  United  States.  The  true 
purpose  is  well  described  by  Mr.  Carter  as  being  the 
attainment  of  a  uniform  rule  to  settle  conflicts 
among  the  several  inferior  courts,  and  incidentally 
to  develop  the  law  and  correct  errors.  Whichever 
of  these  purposes  is  the  true  one,  it  is  quite  certain 
that  nothing  can  be  more  deplorable  than  a  judicial 
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system  possessing  more  than  one  court  of  last  resort. 
The  experience  of  this  State,  of  California,  Colorado 
and  Missouri  with  Commissions  and  Second  Divis- 
ions has  been  sufficient  to  require  no  argument  to 
indicate  the  inefficiency  of  a  remedy  involving  a 
duplication  of  our  Court  of  Appeals. 

The  friends  of  an  unrestricted  right  of  appeal  in 
their  anxiety  assert  that  soon  two  thousand  cases 
will  appear  upon  the  calendar  of  the  Court  of  Ap- 
peals. The  logical  result  of  their  argument  is,  that 
if  in  the  course  of  time  there  should  be  a  still  further 
increase  of  business,  it  would  become  necessary  to 
establish  three  or  more  courts  of  last  resort.  What 
would  then  be  the  difference  between  the  Court  of 
Appeals  and  the  General  Term?  Why  not  dispense 
with  one  or  the  other?  What  tribunal  would  then 
reconcile  the  inevitable  conflicts  between  the  several 
appellate  courts?  Would  we  not  soon  have  a  con- 
fused and  heterogeneous  mass  of  decisions  incapable 
of  even  being  distinguished? 

But  it  is  said  that  the  business  coming  to  the 
court  can  be  divided  into  several  classes  according 
to  its  subject-matter,  and  one  part  of  the  court  could 
deal  with  one  or  more  of  these  classes,  and  the  other 
with  the  remaining  business.  The  difficulty  how- 
ever lies  in  the  impossibility  of  classifying  cases  so 
as  to  equalize  the  labors  of  the  several  judges,  and 
at  the  same  time  render  conflicts  any  the  less  likely 
to  occur.  Modern  life  and  its  litigation  has  become 
so  complex  that  a  single  controversy  may  involve  at 
least  half  a  dozen  different  departments  of  the  law. 
A  uegligence  case  may  involve  questions  of  evi- 
dence; real  property,  agency,  constitutional  or  stat- 
ute law,  and  contract;  in  addition,  the  specific 
question  as  to  whether  the  case  is/for  the  court  or  a 
jury  to  determine. 

Wliile  preparing  for  the  work  of  the  Constitu- 
tional Commission,  I  caused  to  be  examined  the 
printed  records  of  every  one  of  the  cases  argued  be- 
fore the  First  and  Second  Divisions  of  the  Court  of 
Appeals  during  1838  and  1889,  and  made  an  analysis 
of  the  general  subject-matter  of  each  of  them  with 
the  following  result,  which  I  quote  from  my  report: 

"  The  cases  examined  include  those  argued  during 
the  period  named,  reported  either  at  length  in 
memorandum  in  volumes  108  to  110  of  New  York 
Reports,  and  include  the  cases  presented  to  both 
the  first  and  second  divisions  of  the  court.  An  ex- 
amination of  the  printed  case  on  appeal  has,  in  most 
instances,  been  necessary  to  obtain  the  desired  in- 
formation. 

"The  total  number  of  cases  argued  before  both 
divisions,  both  appeals  from  judgments  and  orders, 
was  one  thousand  four  hundred  and  thirty-six. 

"The  nature  of  the  cases  was  as  follows: 

Criminal 34 

Habeas  corpus 4 

Penalty  actions 9 


Negligence 218 

Trover  and  replevin 59 

Fraud  and  deceit .  16 

Trespass 9 

Slander  and  libel 7 

Other  torts. 33 

Contempt  proceedings  . . . .  ^ 10 

Divorce  actions 5 

Probate  of  wills 19 

Creditors' bills 36 

Ejectment 34 

Partition    14 

Specific  performance 16 

Foreclosure ...  35 

Injunction 45 

Construction  of  wills ...  87 

Accountings  of  trustees,  etc 29 

Other  equity  actions 97 

Actions  and  proceedings  involving  questions 

of  taxation 38 

Contracts 308 

Motions  to  dismiss  appeals 36 

Appeals  from  orders  involving  questions  of 

procedure 136 

Final  orders  and  special  proceedings 63 

Unclassified 74 


1486 


"Of  the  foregoing  cases  472,  cr  .329  of  all  cases 
argued  before  the  court,  were  cases  involving  ques- 
tions of  public  and  private  wrongs." 

It  is  thus  practically  impossible  to  make  any 
classification  of  cases,  with  a  view  to  the  division 
of  the  labors  of  the  court,  by  subject-matter,  which 
will  in  any  way  make  a  logical  or  practical  basis  of 
division.  The  next  suggestion  that  must  be  con- 
sidered is  that  presented  to-day,  viz. :  a  court  of 
fifteen  judges,  or  as  was  suggested  by  our  president 
in  his  address,  a  court  of  nine  judges.  The  trouble 
with  a  court  of  fifteen  judges  is  that  it  would  be 
absolutely  unwieldy,  it  would  be  a  town  meeting, 
it  would  be  impossible  to  dispatch  business  in  such 
a  court.  Fifteen  judges  cannot  decide  a  case  any 
more  correctly  than  seven.  The  old  Court  of  Errors 
was  a  court  which  consisted  of  thirty-seven  mem- 
bers, and  the  diversity  of  opinions  in  that  court  is 
evident  to  any  one  who  examines  the  old  reports. 
The  Court  of  Errors  of  New  Jersey  is  composed  of 
sixteen  members,  and  there  is  scarcely  a  case  de- 
cided in  that  court  which  is  not  decided  by  a 
divided  court  and  often  by  the  casting  vote  of  a 
lay  judge.  Great  difficulty  is  always  encountered 
upon  an  examination  in  the  decisions  of  these 
courts,  in  obtaining  an  accurate  statement  of  the 
rule  of  law  actually  formulated,  and  this  often  on 
important  questions.  The  same  experience  will  cer- 
tainly  follow  the    creation  of  a  court  of  fifteen 
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judges.  What  is  the  benefit  to  be  derived  from 
fifteen?  If  the  judges  all  sit  together,  it  will  be  im- 
possible to  argue  any  more  cases  before  them  than 
can  be  argued  before  one,  two  or  seven  judges. 
When  they  go  into  consultation,  if  each  judge  ex- 
presses his  opinion  as  to  each  case  presented,  as  is 
now  the  admirable  practice  of  the  judges  of  the 
Court  of  Appeals,  it  will  only  lengthen  the  consulta- 
tion, and  the  court  will  therefore  be  unable  to  dis- 
pose of  as  much  business  as  it  can  with  a  lesser 
number  of  judges.  What  is  to  be  gained  by  estab- 
lishing a  court  of  nine  judges?  They  would  all  be 
present  at  the  argument.  If  it  is  desired  to  have  a 
homogeneous  court  each  judge  would  express  his 
opinion  in  consultation  as  already  stated.  A  very 
good  illustration  of  the  fact  that  nine  judges  cannot 
do  more  work  than  seven  judges  is  presented  by  the 
Supreme  Court  of  the  United  States.  Although  the 
questions  that  come  before  that  court  are  not  more 
difficult,  as  a  general  thing,  than  those  that  come 
before  the  Court  of  Appeals,  the  nine  judges  of  the 
Supreme  Court  of  the  United  States  dispose  of  only 
four  hundred  cases  in  a  year,  while  the  seven  judges 
of  the  Court  of  Appeals  dispose  of  six  hundred  cases. 
Hence,  if  expedition  in  the  attainment  of  justice  is 
of  so  much  importance,  as  is  argued  by  some,  it  is 
certainly  better  to  continue  with  a  court  of  seven 
judges. 

If  the  other  alternative  is  pursued  of  permitting 
only^  part  of  the  fifteen  or  nine  judges  to  sit  at  one 
time™to  be  relieved  by  the  others  while  engaged  in 
writing  opinions,  it  will  be  impossible  to  know  ex- 
actly of  what  members  the  court  will  be  composed 
at  any  given  time.  It  would  be  a  shifting  court, 
and  not  a  homogeneous  court,  so  much  to  be  desired. 
Counsel  would  begin  to  speculate  as  to  whether 
their  chances  of  success  are  best  if  their  cause  is 
argued  at  one  time,  rather  than  at  another,  and  a 
very  unsatisfactory  situation  is  sure  to  result  from 
these  conditions.  The  great  strength  of  our  Court 
of  Appeals,  and  of  any  court  of  last  resort,  lies  in 
confining  its  personnel  to  a  reasonable  number. 
Seven  have  been  found  to  be  admirably  adapted  to 
the  proper  transaction  of  business,  in  this  State. 
These  judges  sit  together  at  all  times,  live  together, 
think  together,  act  as  a  homogeneous  body  of  men, 
form  a  homogeneous  system  of  law,  and  thus  we  at-* 
tain,  in  a  measure,  a  uniformity  of  decisions  which 
is  so  essential  to  any  system  of  laws.  It  makes  lit- 
tle difference  what  a  rule  of  law  is,  as  was  well  il- 
lustrated by  Mr.  Abbott  in  his  remarks  yesterday, 
when  he  referred  to  the  rule  of  the  road.  What  it 
is  desirable  to  know  is,  that  there  is  some  rule. 
Such  a  rule  can  be  better  established  by  a  single 
court  than  by  a  double-headed  court,  or  a  court 
where  membership  is  constantly  shifting. 

My  views  are  thus  strongly  against  an  increase  in 
the  number  of  judges.    The  question   then  arises, 


what  shall  be  done  to  remove  the  burden  of  busi- 
ness under  which  it  is  supposed  the  court  may  some 
time  stagger?  The  remedy  which  I  suggest  is  the 
adoption  of  the  plan  reported  by  the  Constitutional 
Commission — perhaps  not  in  its  exact  form;  that  is, 
subject  to  modification ;  but  the  germ  of  the  idea 
which  should  prevail  is,  in  my  judgment,  to  be 
found  in  the  report  of  that  body.  In  the  first  place, 
it  must  not  be  forgotten  that  an  essential  part  of  the 
plan  involves  the  improvement  of  our  General  Term 
in  the  manner  I  have  indicated.  In  that  way  there 
will  be  a  marked  diminution  of  business  which  will 
go  to  the  Court  of  Appeals.  In  the  second  place, 
there  will  be  a  General  Term  organized  ostensibly 
as  the  Court  of  Appeals  is.  If  a  case  is  one  involv- 
ing doubt,  dissents  will  be  more  likely  to  be  devel- 
oped than  now.  Having  thus  paved  the  way,  would 
it  not  be  a  perfectly  logical  and  rational  limitation 
to  declare  that  where  the  determination  of  a  trial 
court  is  unanimously  affirmed  by  the  General  Term, 
the  rule  shall  be  that  no  appeal  is  to  be  taken  to  the 
Court  of  Appeals,  except  in  certain  classes  of  cases, 
which,  on  account  of  their  great  importance  to  the 
public,  as,  0.  g.,  criminal  cases,  cases  involving  con- 
stitutional law,  questions  of  statutory  construction, 
titles  to  real  estate,  etc.,  save  by  permission  of  the 
General  Term,  or,  in  default  thereof,  by  permission 
obtained  from  a  judge  of  the  Court  of  Appeals.  If 
there  is  any  question  worthy  of  the  consideration  of 
the  appellate  court,  it  will  be  included  in  one  of 
these  categories.  If  there  is  a  diversity  of  opinion 
between  the  trial  court  and  the  General  Term,  that 
makes  the  case  ipao  facto  appealable.  If  there  is  a 
dissenting  voice  among  the  five  judgas  of  the  Gen- 
eral Term,,  that  will  make  the  case  appealable.  If 
the  case  is  one  which  in  its  essential  nature  involves 
a  question  of  general  interest,  it  is  appealable. 

Careful  observation  during  the  past  four  years  has 
convinced  me  that  the  report  of  the  commission  has 
laid  down  an  intelligent  and  discriminating  rule. 

The  only  other  theory  on  which  there  can  be  a 
limitation  of  the  right  of  appeal  is  by  the  amount 
involved  in  a  controversy  or  the  subject-matter  of 
the  action.  So  far  as  a  limitation  by  amount  is  con- 
cerned, it  is  an  unreasonable  one.  There  is  nothing 
in  logic  or  in  morals  justifying  such  a  limitation.  It 
would  be  unpopular.  The  average  man  will  say, 
"  I  never  expect  to  have  a  case  involving  more  than 
$2,000.  If  I  have  a  case  involving  less,  I  insist 
upon  the  same  right  to  appeal  to  the  Court  of  Ap- 
peals as  my  wealthier  brother ;  I  pay  taxes  for  main- 
taining the  court,  and  I  protest  against  the  adoption 
of  a  rule  which,  because  the  amount  of  my  contro- 
versy is  small,  shall  forbid  me  from  appealing  to  the 
highest  court  in  the  State."  By  an  examination  of 
the  cases  to  which  I  have  already  referred,  I  have 

di»covered  the  very  important  fact  that,  while  the 
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percentage  of  error  in  the  average  case  which  goes 
to  the  Court  of  Appeals  is  twenty-three  per  cent,  in 
cases  that  involve  less  than  $2,000  the  percentage  of 
error  was  twenty-seven  and  one-half  per  cent.  More 
errors  were  thus  committed  in  the  smaller  cases  than 
in  the  important  oucs.  Another  limitation  that  has 
been  proposed  consisted  in  taking  away  the  right 
of  appeal  in  negligence  cases.  I  find  that  during  the 
period  of  my  examination  the  percentage  of  error  in 
these  cases  was  greater  than  in  the  average  case,  the 
percentage  of  errors  being  twenty-five  and  one-half 
per  cent. 

I  must  apologize  for  having  thus  unduly  extended 
my  argument.  It  is  my  earnest  hope  that  when 
these  questions  are  passed  upon  by  the  Constitu- 
tional Convention  such  action  will  be  taken  as  will 
preserve  from  destruction  the  magnificent  body  of 
law  which  has  been  developed  in  this  State  under  a 
single  Court  of  Appeals. 

■  m 

WOMEN  NOT  ENTITLED  TO  VOTE  IN  THE 
STATE  OF  NEW  YORK. 

AN  important  decision  has  just  been  given  by  the 
New  York  Court  of  Appeals  affirming  the  de- 
cision of  Justice  Williams  of  the  Supreme  Court, 
Fourth  Department,  which  was  upheld  by  the 
General  Term,  in  declaring  unconstitutional  the 
law  allowing  women  to  vote  for  school  commission- 
ers. The  opinion  is  by  Judge  Finch,  and  all  the 
judges  concur.  The  matter  arose  over  the  cancella- 
tion of  the  name  of  Matilda  J.  Gage,  from  the  reg- 
istry list  of  the  third  election  district,  town  of 
Manlius,  Onondaga  county,  where  Mrs.  Gage  was 
duly  registered  on  October  21,  1893.  The  opinion 
says  that  counsel  conceded  that  the  question  hinged 
upon  the  interpretation  of  the  Constitution  regard- 
ing what  constitutes  constitutional  officers,  it  being 
admitted  that  none  but  male  citizens  have  the  right 
to  vote  for  such.  A  school  commissioner  was  held 
not  to  be  a  constitutional  officer,  as  the  officers  of  a 
single  school  district  were  not.  Judge  Finch  says 
that  there  are  two  definite  and  distinct  classes  of 
school  officers  —  those  of  the  school  district,  the 
unit  of  the  system,  and  those  of  superintendence 
over  a  larger  or  smaller  number  of  such  units 
aggregated>  an<*  that  the  latter  are  and  always  have 
been  as  clearly  either  town  or  county  officers  as  the 
former  have  not  been.     The  judge  says: 

"I  am  unable  to  see  therefore  that  any  practical 
construction  prior  to  the  act  of  1892  has  ever  been 
given  to  the  Constitution  which  takes  the  elective 
officers  charged  with  superintendence  out  of  the 
category  of  constitutional  officers,  or  puts  a  con- 
stituency behind  them  having  other  qualifications 
than  those  necessary  for  the  election  of  town  and 
county  officers." 


Concluding,  the  opinion  says :  "  A  constitutional 
convention  may  take  away  the  barrier  which  ex- 
cludes the  claimed  right  of  the  appellant,  but  until 
that  is  done  we  must  enforce  the  law  as  it  is  written." 


OFFICIAL  REFEREES  PROPOSED    FOR 
NEW  YORK   CITY. 

MR.  BUTTS  has  introduced  in  the  Assembly  a  bill 
to  provide  for  the  appointment  of  twelve  offi- 
cial referees— six  to  be  chosen  by  the  justices  of  the 
Supreme  Court,  three  by  the  judges  of  the  Court  of 
Common  Pleas,  and  three  others  by  the  judges  of 
the  Superior  Court.  These  official  referees  shall 
have  practised  for  at  least  ten  years,  and  resided  five 
years  in  New  York  city.  They  shall  hold  office  for 
ten  years.  They  shall  have  power  to  take  testimony 
and  to  hear  and  determine  the  questions  or  issues 
that  may  be  referred  to  them,  with  all  the  force  and 
effect  of  a  decision  of  the  court  out  of  which  the  ref- 
erence may  proceed.  An  appeal  may  be  taken  from 
such  a  decision  to  the  General  Term.  On  and  after 
the  passage  of  this  act  all  references  shall  be  sent  to 
official  referees.  The  salary  of  each  referee  is  fixed 
at  $7,000  a  year.  He  is  to  be  allowed  a  stenographer, 
at  a  salary  of  $1,200  a  year.  He  is  prohibited  from 
practice  in  any  court  of  record  in  New  York. 


BELGIAN  CERTIFICATES  OF  MARRIAGE. 

IN  Belgium  it  is  the  custom  to  give  certificarR  of 
marriage  in  the  form  of  little  books  with  paper 
covers.  These  books,  which  are  often  produced  in 
the  course  of  law  proceedings,  and  are  taken  in  evi- 
dence, are  apt  to  become  dirty  and  dog's-eared 
The  burgomaster  of  Brussels  has  therefore  hit  upon 
a  new  plan.  Henceforward  a  charge  will  be  made 
for  the  books,  which  will  be  neatly  bound  in  mo- 
rocco, and  gilt-edged.  They  will  be  something  more 
than  a  mere  certificate.  A  summary  of  Belgian  law 
on  the  marriage  state  is  given  in  them  for  the  use 
of  young  couples,  and  among  a  mass  of  other  mis- 
cellaneous information  arc  directions  for  the  feed- 
ing and  care  of  infants.  There  are  also  places  for 
entering  the  names  and  birthdays  of  the  children  of 
the  marriage,  the  authorities  considerately  affording 
^space  for  twelve  such  entries.  To  poor  persons  the 
books  will  be  issued  free  of  charge.  One  of  the 
town  councillors  was  in  favor  of  adding  directions 
for  obtaining  a  divorce,  but  his  suggestion  was  not 

adopted. 

-♦ 

A  Swabian  living  at  Rottwell,  in  Germany,  has 
just  committed  an  offense  against  the  law.  The 
crime  with  which  the  man  has  been  charged  is  con- 
veyed in  the  title  appearing  in  the  German  law  books 
as  "  Hausirgewcrbebetriebsausilehnungsabgabegef- 
iihrdung."    Article  1  of  the  Law  of  May  23,  1890. 
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Jk.t>stcacts  of  Recent  gecisions. 

AcKNowLBDOHKST.  —  An  acknowledgment  in 
May,  1788,  of  a  deed  of  lands  in  Virginia  before  two 
judges  of  a  court  requiringthrec  or  more  justices  to 
constitute  it,  was  insufficient  under  the  Virginia 
statute  of  October,  1783,  providing  for  acknowl- 
edgment before  any  court  of  law.  Loree  v.  Abner 
(Cir.  Ct.  App.,  Sixth  Circ),  57  Fed.  Rep.  159. 

Boundaries— establishment — acquiescence.— 
Where  there  is  a  dispute  as  to  the  exact  boundary 
between  the  owners  of  adjoining  lands,  and  a  county 
surveyor  establishes  a  line  upon  an  actual  survey  of 
the  lands,  and  both  claimants  participated  in  mak- 
ing and  paying  the  expenses  of  the  survey,  which 
survey  was  acquiesced  in  for  a  considerable  time 
afterward,  it  will  not  be  disturbed  because  a  new  sur- 
vey, made  some  years  afterward,  tends  to  show  a 
mistake  in  the  establishment  of  such  line.  Benson. 
v.  Daly  (Neb.),  58  N.  W.  Rep.  788. 

Contracts — time  op  tub  essence. — A  party  to  a 
contract,  who  causes  a  delay  in  the  time  of  its  per- 
formance, cannot  claim  that  time  was  of  the  essence 
of  the  contract,  and  that  he  is  no  longer  bound  by 
the  contract  because  of  the  delay.  MeLane  v.  Elder 
(Tex.),  23  S.  W.  Rep.  757. 

Criminal  evidence— conspiracy. — The  acts  and 
declarations  of  one  conspirator  after  the  completion 
or  abandonment  of  the  criminal  enterprise  are  not 
admissible  to  prove  the  conspiracy  as  against  a  co- 
conspirator. Drown  v.  United  SUctes  (U.  S.  Sup.  Ct.), 
14  Sup.  Ct.  Rep.  37. 

Estoppel. — A  city  which  knowingly  permits  a 
railway  company  to  lay  its  tracks  upon  a  street  not 
designated  in  the  ordinance  authorizing  the  con- 
struction of  its  road,  under  the  direction  of  its  su- 
perintendent of  streets,  and  to  operate  it  for  over 
two  years,  during  which  time  it  levies  and  collects 
taxes  thereon,  is  estopped  from  asserting  that  its 
right  to  maintain  a  road  thereon  was  not  properly 
authorized.  Spokane  Street  It.  Co.  v.  Spokane  Falls 
(Wash.),  33  Pac.  Rep.  1072. 

Game  laws — fish  artificially  propagated. — 
In  Commonwealth  v.  Gilbert,  decided  in  the  Su- 
preme Judicial  Court  of  Massachusetts,  in  Novem- 
ber, 1893,  it  was  held,  after  examiuing  the  various 
statutory  provisions  of  that  State,  that  an  act  im- 
posing a  penalty  upon  every  person  who  "sells,  or 
offers  or  exposes  for  sale,  or  has  in  his  possession,  a 
trout,"  except  alive,  during  the  close  season,  applies 
to  the  sale  of  trout  artificially  propagated,  and  that 
such  act  is  not  unconstitutional. 

Homestead—  contract  ok  sale  by  husband.— 
The  contract  of  the  husband,  without  his  wife  join- 
ing therein,  to  convey  his  homestead,  is  void  for  all 


purposes,  and  the  husband  is  not  liable  in  damages 
for  its  non-performance.  Weitzner  v.  Thingstad 
(Minn.),  50  N.  W.  Rep.  817. 

Perjury. — The  materiality  of  the  testimony  upon 
which  a  charge  of  perjury  is  assigned  is. a  question 
of  law  for  the  court.  Stanley  v.  United  States 
(Okla.),  33  Pac.  Rep.  1025. 

Proof  op  handwriting. — In  proof  of  handwrit- 
ing by  comparison  a  paper  proposed  to  be  used  as  a 
standard  cannot  be  proved  to  be  an  original  and 
genuine  signature  by  the  opinion  of  a  witness,  de- 
rived solely  from  his  general  knowledge  of  the 
handwriting  of  the  person  whose  signature  it  pur- 
ports to  be.  Steiner  v.  Jester  (Tex.),  28  S.  W.  Rep. 
718. 

Statute — construction. — In  the  construction  of 
statutes,  the  intent  of  the  Legislature,  gathered 
from  what  is  embodied  and  expressed  in  the  entire 
statutes,  is  the  vital  part.  Kohn  v.  Collision  (Del.), 
27  Atl.  Rep.  834. 

Trial — misconduct  of  jury — "  quotient  "  ver- 
dict.— A  verdict  obtained  by  taking  one-twelfth  of 
the  aggregate  amount  of  the  several  estimates  of  the 
jurors  is  uot  objectionable  when  there  was  no  ante- 
cedent agreement  to  be  bound  by  the  result,  and 
when  each  juror  deliberately  assented  to  and  ac- 
cepted the  amount  thus  ascertained.  Consolidated 
lee-Machine  Co.  v.  Trenton  Hygeian  lee  Co.  (U.  S. 
Circ.  Ct.,  N.  J.),  57  Fed.  Rep.  898. 


BREACH   OF   PROMISE. 

THE  Harvard  Tme  Review  for  February,  1894,  con- 
tains the  following  editorial  note:  "Such  cases 
as  Mighell  v.  Sultan  of  Johore,  Van  Houten  v.  Morse 
(Mass.  Sup.  Jud.  Ct,  1893),  Delia  Keegan  v.  Russell 
Sage  and  Zella  Nicolaus  v.  George  Gould  (N.  Y.), 
and  the  evidence  which  they  furnish  of  many  other 
such  cases  settled  out  of  court,  do  not  show  much 
justification  for  the  action  for  breach  of  promise. 
Anomalous,  practically  an  action  of  tort  with  heavy 
punitive  damages  claimed,  and  often  given,  and 
used  sometimes  as  a  method  of  blackmail,  some- 
times as  a  means  of  expressing  the  indignation  of 
all  good  jurymen  against  faithless  swains,  it  forces 
the  courts  into  a  commercial  view  of  what  cannot 
properly  be  regarded  as  a  matter  of  trade  or  dicker. 
It  brings  feelings  not  properly  the  subject  of  judi- 
cial investigation  into  undue  publicity,  and  serves 
seldom  as  a  real  remedy  for  breach  of  legal  obliga- 
tion. Some  years  ago,  Lord  (then  Sir  Fairer)  Hcr- 
schell  proposed  in  the  House  of  Commons,  and  Sir 
Henry  James  seconded,  a  resolution  that  '  The  ac- 
tion for  breach  of  promise  of  marriage  ought  to  be 
abolished,  except  in  cases  where  actual  pecuniary 
loss  has  been  incurred  by  reason  of  the  promise,  the 

damages  being  limited  to  such  loss.'    Here,  in  the 
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United  States,  where  a  remedy  and  a  punishment 
for  seduction  are  generally  provided,  it  would  be 
interesting  to  have  some  one  State,  at  least,  adopt 
the  spirit  of  this  resolution.  The  similarity  to  other 
mutual  agreements  originally  led  the  courts  into  al- 
lowing the  action.  As  a  fresh  matter,  to-day,  it 
might  well  be  doubted  whether  the  commercial 
spirit  is  sufficiently  apparent  in  the  exchange  of 
promises  to  show  an  intention  of  creating  a  contract 
in  the  sense  in  which  contracts  are  enforced  by  the 
courts.  The  action  seems  peculiar  to  the  common 
law.  If  it  is  not  to  be  abolished,  at  least  the  proof 
of  the  promise  should  be  regulated.  There  is  a  se- 
rious lack  of  consistency  in  requiring  written  proof 
of  a  contract  of  sale  of  goods  worth  $50  or  so,  and 
allowing  a  woman  to  recover  $40,000  or  more  on 
her  own  parol  testimony,  strenuously  denied  by  the 
man.     Yet  such  is  the  law." 


A  Correction  as  to  Caleb  Cushino. 
Editor  of  the  Albany  Late  Journal  : 

In  an  editorial  reference  to  the  rejection  by  the 
Senate  of  Mr.  Hornblower  —  nominated  as  an  asso- 
ciate justice  of  the  Supreme  Court  of  the  United 
States — under  date  of  January  20,  it  is  stated  "the 
third  rejection  was  that  of  Caleb  Cushing,"  Permit 
me  to  correct  this  latter  statement.  No  formal  vote 
was  ever  had  upon  the  nomination  of  Mr.  Cushing, 
but  fierce  opposition  in  committee,  much  of  which 
originated  in  personal  antagonism,  was  made  to  his 
confirmation;  and  the  discovery  of  a  note  of  intro- 
duction of  a  Washington  acquaintance  from  the 
nominee  to  Jefferson  Davis,  written  before  the  lat- 
ter's  election  as  President  of  the  Confederate  States 
of  America,  supplied  the  pretext  which  intensified 
the  opposition  to  confirmation.  And  it  was  at  Mr. 
Cushing's  request  that  his  name  was  withdrawn 
Subsequently  he  accepted  the  appointment  as  Uni- 
ted States  minister  to  Spain,  which  had  been  pre- 
viously tendered  him  by  President  Grant.  It  was 
at  the  time  understood  that  Mr.  Cushing  was  nomi- 
nated as  chief  justice  in  consideration  of  services 
rendered  before  the  Geneva  Tribunal. 

Washington,  D.  C,  Jan.  80,  1894.        A.  P.  M. 


grates. 

A  CURIOUS  lawsuit  has  just  terminated  in  Brus- 
sels. A  year  ago  a  widow  named  Moe-Eus 
died  intestate,  leaving  a  fortune  of  6,500,000  francs. 
A  dispute  at  once  began  among  her  relatives,  and  a 
lawsuit  to  settle  their  various  claims  was  instituted. 
At  the  trial  it  was  proved  that  no  less  than  three 
thousand  five  hundred  persons  were  related  to  the 


testatrix.  Judgment  has  been  pronounced  in  their 
favor — that  is  to  say,  in  favor  of  relatives  even 
twelve  degrees  removed. 

A  lord  chancellor  of  England  was  once  accosted 
by  a  confidence  man  with  the  salutation,  "  Mr.  Birch, 
I  believe."  "  Well,  observed  the  tranquil  jurist, 
"  if  you  believe  that,  you  will  believe  anything." 

There  is  supposed  to  be  a  prejudice  in  the  legal 
profession  against  literary  men.  And  it  is  no  doubt 
the  fact  that  barristers  who  extensively  give  them- 
selves up  to  the  cultivation  of  letters  and  to  literary 
composition  rarely  attain  a  position  at  the  bar.  Of 
the  two  new  "silks,"  Mr.  Grosvenor  Woods  and  Mr. 
Augustine  Birrell,  the  latter  has  done  well  in  both 
branches  of  his  career.  Mr.  Grosvenor  Woods  has 
for  a  long  period  enjoyed  a  large  business  as  a 
junior. — London  Late  Timet. 

Mr.  Labouchere  has  discovered  that  several  of  the 
Scotch  judges  are  directors  of  Scotch  banks,  and 
that  five  hundred  and  nine  directorships  are  held  by 
members  of  the  House  of  Commons.  He  says  that 
the  Scotch  judges  frequently  have  to  adjudicate 
upon  matters  in  which  they  are  interested  as  direc- 
tors. The  guinea-pigging  in  the  House  of  Com- 
mons, in  his  view,  lowers  the  character  of  the 
House.  We  agree,  and  regret  that  the  Scotch 
bench  should  justify  his  criticism.  We  believe  it  is 
correct  to  say  that  no  English  judge  is  a  director  of 
a  company  unconnected  with  the  law. — Law  Timet. 

In  one  of  our  Courts  of  Nisi  Prius  recently  was 
seen  the  remarkable  spectacle  of  a  judge  conducting 
the  case  of  a  plaintiff  in  the  absence  of  her  counsel 
and  solicitor.  The  case  was  that  of  a  widow  suing 
for  the  loss  of  her  husband,  and,  owing  to  some 
strange  omission,  no  counsel  had  been  instructed. 
The  judge  called  the  witnesses  and  examined  them 
so  successfully  that,  although  he  summed  up  against 
the  plaintiff,  the  jury  were  unable  to  agree.  If  to 
the  abolition  of  pleadings  we  add  the  abolition  of 
counsel  and  solicitors,  we  shall  be  in  a  fair  way  to 
realize  an  ideal  jurisprudence. — London  Law  Timet. 

Lord  Justice  FitzGibbon  has  been  on  the  Irish 
judicial  bench  for  nearly  sixteen  years,  although  he 
is  only  a  little  over  fifty.  He  is  a  medium-sized 
man,  with  clear  blue  eyes  and  a  fringe  of  light 
brown  bair  surrounding  a  bead  almost  completely 
bald.  He  is  singularly  youthful  looking,  and  his 
manners  and  conversation  are  highly  engaging.  The 
lord  justice  is  well  known  to  be  Lord  Randolph's 
"coach"  on  constitutional  questions,  and  on  one 
occasion  when,  during  the  Home  Rule  debates, 
Lord  Randolph  made  a  subtle  suggestion  as  to  the 
"  powers"  of  the  Irish  Parliament,  which  provoked 
laughter,  he  said,  "At  least,  I  am  so  informed." 
Whereupon  a  chorus  of   Irish  voices  interpolated 

"Fitz  Gibbon  1" 
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The  Albany  Law  Journal. 

Albany,  February  17,  1894. 


<&uvv&nt  topics. 

[All  communications  intended  for  the  Editor  should  be  ad- 
dressed simply  to  the  Editor  of  Tas  Albany  Law  Journal. 
All  letters  relating  to  advertisements,  subscriptions,  or  other 
business  matters,  should  be  addressed  to  The  Albany  Lav 
Joubnal  Company.]  

AT  a  recent  meeting  of  the  committee  on 
law  reform  of  the  New  York  State  Bar 
Association,  held  at  the  rooms  of  the  associa- 
tion in  the  Capitol,  Mr.  J.  Newton  Fiero  was 
elected  chairman  of  the  committee,  to  serve 
during  the  absence  of  David  Dudley  Field  in 
Europe,  and  until  he  may  be  able  to  resume  the 
duties  of  the  office. 

It  was  decided  that  three  sub-committees  be 
appointed  by  the  chairman  of  the  committee, 
each  of  such  sub-committees  to  consist  of  nine 
members,  the  chairman  to  be  a  member  and 
ex-officio  chairman  of  each  sub-committee. 

i.  A  committee  to  consider  revision  of  the 
Substantive  Law  and  of  the  Code  of  Procedure. 

2.  A  committee  to  recommend  amendments 
to  the  Constitution. 

3.  A  committee  upon  general  legislation,  in- 
cluding code  amendments. 

Upon  motion,  it  was  voted  that  a  copy  of 
each  general  bill  introduced  in  the  Legislature 
be  furnished  each  member  of  the  sub-committee 
on  legislation,  as  soon  as  introduced,  and  also  a 
copy  of  such  bill  as  finally  passed  by  the  Legis- 
lature ;  such  bills  to  be  preserved  by  the  mem- 
bers of  such  committee  until  acted  upon  by  the 
governor;  also  that  the  executive  committee  be 
requested  to  furnish  the  chairman  of  this  com- 
mittee with  a  secretary  to  attend  to  sending 
such  bills  to  the  members  of  the  sub-committee 
on  legislation. 

The  chairman  of  the  committee  has  appointed 
the  following  members  of  sub-committees  pur- 
suant to  the  resolution: 

Substantive  Constitution  Legislation 

Law  &  Code 

1st   Inst Field  Hornblower  Abbott 

Sod  Dist     Wilkinson  Oarretson  Veeder 

3rd  Dist Linson  Seyraour(8th)  Stedman 

4th  Inst WestbrooE  Van  Vorst  Brown 

Mb  Dist Kenyon  Marshall  Sawyer 

eth  Dist Collin  Dlven  Mason 

7th  Dist Near  Saxton  Foote 

9th  Dist Hoot  Cuneen  Hoot 

Vol.  49  —  No.  7. 


It  is  expected  that  these  sub-committees  will 
take  up  the  work  upon  matters  referred  to  them 
immediately  and  be  able  to  formulate  plans  for 
legislation,  as  well  as  views  of  the  association 
upon  constitutional  amendments  and  revision 
of  the  Code  of  Procedure  at  an  early  day,  all  of 
these  matters  having  been  referred  to  the  com- 
mittee on  law  reform  with  power  at  the  annual 
meeting. 

The  introduction  of  a  bill  in  the  Assembly  to 
provide  for  the  appointment  of  official  referees 
in  the  city  of  New  York,  recalls  the  fact  that 
some  four  or  five  years  ago  a  bill  with  like  pur- 
pose was  introduced  in  the  Assembly,  originating 
with  a  meeting  of  the  bar  in  the  third  district, 
held  at  Albany,  to  consider  the  question.  A 
committee  was  appointed  to  take  the  matter  in 
charge,  of  which  Mr.  J.  Newton  Fiero  was  chair- 
man, which  proceeded  to  ascertain  the  views  of 
the  bar  of  the  third  judicial  district  upon  the 
subject,  by  correspondence  with  each  member. 
A  very  large  majority  of  the  bar  of  the  district 
favored  the  plan,  and  a  bill  was  drawn  author- 
izing the  justices  of  the  General  Term  in  each 
department  to  appoint,  in  their  discretion,  not 
to  exceed  three  members  of  the  bar  in  each 
judicial  district,  who  should  act  as  official  ref- 
erees at  a  fixed  salary.  The  bill  however  failed 
to  become  a  law  by  reason  of  the  opposition  of 
the  older  and  more  influential  members  of  the 
bar,  who  took  an  exceedingly  conservative  view 
of  the  matter  and  opposed  the  proposition  as  an 
innovation  upon  established  customs. 

It  remains  to  be  seen  what  view  will  be  taken 
of  the  subject  by  the  bar  of  New  York  city. 


One  clause  of  the  Federal  Constitution  pro- 
vides that  the  compensation  of  the  justices 
of  the  United  States  Supreme  Court  shall  not 
be  diminished  during  their  terms  of  office.  The 
Constitution  also  declares  that  the  President's 
compensation  shall  not  be  increased  or  dimin- 
ished during  his  term.  In  view  of  these  con- 
stitutional provisions  an  inquiry  has  arisen  as 
to.  the  power  of  Congress  to  make  an  income 
tax  applicable  to  these  high  officers  of  the  govern- 
ment. The  inquiry  into  this  question  has  de- 
veloped some  interesting  information,  the  tenor 
of  which  is  that  the  President  and  the  judiciary 
would  be  exempt  from  paying  the  tax. 

On  February  16,  1863,  Chief  Justice  Taney, 
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of  the  Supreme  Court,  wrote  a  carefully  pre- 
pared letter  to  Secretary  Chase  relative  to  the 
income  war  tax.  This  letter  is  on  file  among 
the  records  of  the  clerk's  office  of  the  Supreme 
Court.  The  chief  justice  called  attention  to 
the  clause  of  the  Constitution  referred  to  and 
said  of  the  income  tax: 

"  I  regard  an  act  of  Congress  retaining  in  the 
treasury  a  portion  of  the  compensation  of  the 
judges  as  unconstitutional  and  void." 

Chief  Justice  Taney's  letter  seems  to  have  had 
its  effect,  for  after  the  war,  when  Hon.  William 
A.  Richardson,  now  chief  justice  of  the  Court 
of  Claims,  was  secretary  of  the  treasury,  there 
was  refunded  the  money  which  had  been  with- 
held from  the  salaries  of  the  judiciary  under 
the  Income-Tax  Act. 

The  same  questions  were  passed  upon  by 
Attorney-General  E.  R.  Hoar  in  October,  1869, 
in  response  to  an  inquiry  from  Secretary  Bout- 
well,  of  the  treasury.  The  attorney-general 
wrote  in  effect  that  a  tax  upon  the  salary  of  an 
officer,  to  be  deducted  from  what  would  other- 
wise be  payable  as  his  salary,  is  a  diminution 
of  his  compensation,  and  in  the  case  of  the 
President  and  the  judges  of  the  Supreme  and 
inferior  courts  of  the  United  States  the  dimi- 
nution would  fall  within  the  prohibition  of  the 
Constitution  if  the  act  levying  the  tax  was  en- 
acted during  the  official  term  of  the  officers 
affected  by  it. 

Opportunity  was  given  for  the  Supreme  Court 
to  pass  upon  a  similar  question  in  December, 
1870.  A  collector  assessed  $61.50  taxes  on  the 
salary  of  Judge  J.  M.  Day,  of  the  Probate  and 
Insolvency  Court  of  Barnstable  county,  Mass. 
The  judge  resisted  and  the  case  was  finally  car- 
ried to  the  Supreme  Court,  where  Justice  Nel- 
son delivered  an  opinion  declaring  the  law  un- 
constitutional, a  decision  from  which  Justice 
Bradley  dissented. 

Justice  Nelson  quoted  in  his  opinion  au- 
thorities to  the  effect  that  an  official  was  an  in- 
strument of  the  government,  and  his  salary 
could  no  more  be  taxed  than  could  the  United, 
States  mail,  the  government  mints  or  any  in- 
strument of  government. 


Still  greater  delay  and  inconvenience  would 
have  been  caused  by  the  vacancy  in  the  United 
States  Supreme  Court  if  the  legislation  of  three 


years  ago  had  not  tended  greatly  to  relieve  the 
court  from  great  pressure  of  business.  The 
new  Circuit  Courts  of  Appeals  are  now  the  tri- 
bunals of  last  resort  in  most  Federal  cases. 
The  cases  carried  to  the  United  States  Supreme 
Court  are  now  almost  entirely  those  in  which 
constitutional  questions  are  at  issue,  or  which 
have  been  sent  to  the  court  because  the  Federal 
judges  in  the  lower  courts  were  unable  to  agree. 
The  patent  cases  alone  formerly  occupied  a 
large  part  of  the  time  of  the  Supreme  Court, 
and  these  are  now  finally  passed  upon  by  the 
Courts  of  Appeals.  The  new  system  has  worked 
well  in  practice,  and  will  continue  to  do  so  un- 
less the  calendars  of  the  Courts  of  Appeals  be- 
come so  large  that  the  cases  cannot  be  promptly 
passed  upon. 

The  many  friends  of  Mrs.  Myra  Bradwell,  of 
Chicago,  for  so  many  years  editor  and  publisher 
of  the  Chicago  Legal  News,  will  have  read  with 
deep  regret  the  following  telegraphic  dispatch 
which  we  find  in  the  daily  newspapers. 

"Mrs.  Myra  Bradwell.  editor  of  tbo  Chicago  Legal  JVeu>». 
and  the  first  woman  ever  admitted  to  the  bar  In  the  United 
States,  is  seriously  111  at  her  residence,  No.  1428  Michigan  ave- 
nue. She  Is  suffering  from  a  complication  of  maladies,  and 
has  consulted  the  Ablest  physicians  in  this  and  other  countries, 
who  pronounce  her  case  hopeless.  She  has  been  111  for  several 
years,  and  has  been  confined  to  her  bed  for  three  months. 
Her  strength  has  waned  from  day  to  day,  and  she  Is  so  weak 
that  the  family  has  been  summoned  to  her  bedside." 

The  very  large  circle  of  acquaintances  of  the 
estimable  lady  will  share  in  the  appropriate  ex- 
pression of  sympathy  expressed  in  the  subjoined 
resolution  of  the  Illinois  Bar  Association,  on 
the  recent  assembly  of  that  body  in  Peoria, 
which  was  submitted  by  the  Hon.  E.  B.  Sher- 
man of  Chicago. 

'•  Resolved,  That  this  association  has  learned  with  sincere 
sorrow  of  the  long,  painful  and  serious  Illness  of  Mrs.  Myra 
Bradwell,  the  first  woman  made  an  honorary  member  of  this 
association,  and  one  of  the  worthy  pioneers  in  the  great  move- 
ment to  give  women  equal  rights  before  the  law.  and  equal 
opportunities  to  enter  all  appropriate  fields  of  useful  activity; 
and  the  secretary  is  hereby  directed  to  transmit  to  Mrs.  Brad- 
well the  assurance  of  our  esteem  and  sympathy." 

Since  the  above  lines  were  put  in  type,  Mrs. 
Bradwell  has  died,  and  an  obituary  notice  will 
be  found  in  another  part  of  this  paper. 


In  his  report  to  the  Legislature  of  Massachu- 
setts, ex-Attorney-General  Pillsbury,  referring 
to  the  expediency  of  a  right  of  exception  by  the 
Commonwealth  in  criminal  cases,  says:  "  It  has 
been  doubted  whether  this  can  be  done  con- 
sistently with  the  rule  that  a  person  shall  not 
twice  be  put  in  jeopardy  for  the  same  offense. 
But  there  is  no  such  prohibition  in  our  Con- 
stitution, and  the  provision  of  the  Constitution 
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of  the  United  States  to  this  effect  does  not 
apply  to  the  States." 

Article  6  of  the  Constitution  of  the  United 
States  provides  that  "  this  Constitution,  and  the 
laws  of  the  United  States  which  shall  be  made 
in  pursuance  thereof,  shall  be  the  supreme  law 
of  the  land,  and  the  judges  in  every  State  shall 
be  bound  thereby,  any  thing  in  the  Constitution 
or  laws  of  any  State  to  the  contrary  notwith- 
standing." 

By  article  5  of  the  amendments  to  the  Con- 
stitution it  is  provided  that  "  No  person  shall 
be  held  to  answer  for  a  capital  crime  unless  on 
indictment  of  a  grand  jury,  etc.  Nor  shall  any 
person  be  subject  for  the  same  offense  to  be 
twice  put  in  jeopardy  of  life  or  limb." 

It  would  be  interesting  to  know  why  this 
amendment  does  not  apply  to  every  State,  any 
thing  in  the  Constitution  or  laws  of  such  State 
to  the  contrary  notwithstanding;  and  why  the 
words  "  nor  shall  any  person  "  do  not  extend  to 
every  person  in  the  United  States. 


The  question  is  raised  by  a  recent  decision 
of  Judge  Dundy  of  the  United  States  District 
Court  at  Omaha,  whether  the  employees  of  rail- 
roads which  are  in  the  hands  of  receivers  ap- 
pointed by  United  States  courts  are  in  any 
proper  sense  employees  of  the  United  States. 
Judge  Dundy  enjoined  certain  railroad  em- 
ployees from  striking  against  a  reduction  of 
wages,  on  the  ground  that  as  the  receiver  who 
is  managing  the  railroad  is  an  officer  of  the 
court,  they  are  in  the  hands  of  the  court  to  the 
extent  implied  in  his  injunction.  The  point  is 
now  raised  whether  it  does  not  follow  from 
Judge  Dundy's  premises  that  these  employees 
of  the  receiver,  who  is  an  officer  of  the  United 
States,  because  an  officer  of  the  United  States 
court,  are  themselves  employees  of  the  United 
States;  and,  if  they  are,  do  they  not  come  under 
the  provisions  of  the  law  of  1892,  which  limits 
a  day's  work  for  the  United  States  to  eight 
hours?  The  employees  of  the  Union  Pacific 
could  not  have  been  enjoined  from  striking  on 
Judge  Dundy's  ground  if  they  were  employees 
of  the  corporation,  and  if  not  employees  of  the 
corporation,  for  whom  are  they  working  if  not 
for  the  United  States? 


It  appears  from  Mr.  Moriarty's  translation 
of  a  French  book  on  the  Paris  law  courts  that 


in  France  the  young  advocate  is  appointed  soon 
after  his  period  of  "  probation  "  to  be  ijuge  de 
paix  in  the  country,  with  a  salary  of  about 
1,750  francs  a  year.  If  he  reaches  the  chief 
justiceship  —  as  president  of  the  Court  of  Cas- 
sation, he  will  only  receive  30,000  francs  a  year. 
No  estimate  is  given  of  what  the  most  success- 
ful barristers  earn;  but  it  is  difficult  to  believe 
that  the  great  leaders  of  the  profession  would 
content  themselves  with  incomes  as  meagre  as 
the  salaries  of  the  judges.  A  suit  for  judicial 
separation  given  by  default,  never  costs  less 
than  500  francs.  No  lawsuit  is  brought  to  a 
conclusion,  even  if  there  be  no  appeal,  under  a 
year,  and  then  only  if  both  parties  are  anxious 
to  expedite  the  hearing.  A  defended  divorce 
action  never  costs  less  than  from  1,000  to  1,500 
francs;  and  if  there  are  questions  of  alimony, 
custody  of  children,  or  examination  of  witnesses 
by  commission,  the  cost  may  be  doubled. 
If  both  parties  use  all  possible  dispatch, 
the  first  hearing  may  be  effected  in  thirteen 
months.  If  the  defeated  party  appeals,  he  finds 
to  his  dismay  that  he  must  go  to  another 
solicitor,  though  the  advocate  remains,  and  he 
will  have  to  wait  another  year.  As  in  England, 
there  is  a  double  appeal,  and  the  final  resort  is 
to  the  Court  of  Cassation.  But  this  final  appeal 
is  really  a  double  process,  and  the  unfortunate 
appellant  has  first  to  go  to  the  Court  of  Re- 
quests, which  examines  the  case  ex  parte,  to 
discover  whether  there  are  really  points  of  law 
to  be  settled,  as  the  Court  of  Cassation  does 
not  trouble  itself  with  mere  questions  of  fact. 
Under  the  most  favorable  circumstances,  an  ac- 
tion cannot  be  carried  through  all  the  stages  of 
appeal  in  less  than  four  or  five  years.  All  these 
evils  exist  in  spite  of  a  thorough  system  of  de- 
centralization not  confined  to  courts  of  first  in- 
stance, because  there  are  many  provincial 
Courts  of  Appeal. 

The  staff  of  judges,  too,  is  enormous,  and  ap- 
parently three  or  four  judges  are  needed  for  the 
most  trumpery  actions.  The  Court  of  Requests, 
above  referred  to,  will  probably  number  fifteen 
judges,  and  there  are  seventy-four  judges  of 
first  instance  in  Paris  alone.  The  Paris  bar 
seems  to  be  overcrowded.  The  advice  given 
to  the  probationers  is  amusing  and  suggestive. 
"  Let  those  of  you  who  do  not  disdain  pecuniary 
considerations  ask  for  your  fees  beforehand  and 
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by  word  of  mouth."  Fees  cannot  be  recovered; 
canvassing  is  forbidden;  and  a  man  must  wait 
patiently  for  work.  Nor  must  he  entertain 
delusive  hopes  that  briefs  will  come  if  a  gratui- 
tous argument  wins  success  in  a  sensational 
case.  The  judges  however  do  not  appear  to 
be  as  accommodating  to  the  leaders  of  the  bar 
as  they  are  with  us.  "  Mr.  President,"  says  a 
timid  junior,  "  my  leader  is  detained  in  another 
court."  "Very  well,  you  must  go  on  without 
him;  if  he  has  more  work  than  he  can  do,  he 
must  hand  some  over  to  you."  It  is  a  remark- 
able fact  that  with  the  single  exception  of  cases 
of  compensation  for  the  compulsory  taking  of 
property,  there  is  no  trial  by  jury  in  civil  cases. 


An  interesting  point  on  the  question  of  re- 
leasing an  indorser  or  joint  maker  (sometimes 
called  "surety-maker")  of  a  promissory  note 
arose  in  the  Appellate  Court  of  Indiana.  The 
note  read  *  *  *  "we  severally  waive  all 
defenses  on  the  ground  of  any  extension  of  the 
time  of  its  payment  that  may  be  given  by  the 
holder  or  holders,"  etc.  There  was  not  simply 
one  extension  permitted  but  several,  and  the 
court  held  that  the  stipulation  in  the  note 
was  met  and  satisfied  by  one  extension.  The 
other  had  the  effect  of  discharging  the  "  surety- 
maker."  Bank  v.  Chick,  64  N.  H.  410.  The 
following  additional  examples  were  cited  in 
illustration  of  the  principle.  In  Rogers  v. 
Warner,  8  Johns.  92,  a  letter  of  credit  was  given, 
stating,  "  Our  sons  wish  to  take  goods  of  you  on 
credit.  We  are  willing  to  lend  our  names  as 
security  for  any  amount  they  may  wish;"  and 
it  was  held:  "The  true  construction  of  the 
letter  of  credit  is  that  it  is  to  be  confined  to  the 
first  parcel  of  goods."  In  another  case  a  father 
wrote  that  he  would  hold  himself  accountable 
for  "any  sum"  that  his  son  might  become  in- 
debted, not  exceeding  $200;  and  it  was  held 
that  "the  words  are  evidently  satisfied  when 
any  one  indebtedness  is  incurred."  White  v. 
Reed,  15  Conn.  457.  In  another  case  the  lan- 
guage was,  "  I  will  guaranty  the  payment  of 
any  goods  you  may  sell  him;"  and  it  was  held 
to  refer  "  to  but  one  transaction,  and  not  to  a 
number  of  transactions. "  Schwartz  v .  Hyman, 
107  N.  Y.  562.  When  the  word  "  any  "  is  used 
in  a  plural  sense,  a  different  rule  applies;  as, 
for  instance,  "any  facts  and  circumstances." 


Heaton  v.  Wright,  10  How.  Pr.  79-83.  " '  Any 
creditors'  include  all  creditors."  Livermore  v. 
Swasey,  7  Mass.  213-227.  And  see  also  Tillou 
v.  Britton,  9  N.  J.  Law,  120-128.  The  lan- 
guage of  the  stipulation  however  in  this  case,  is 
not  "  any  extensions,"  in  the  plural,  but  simply 
"  any  extension,"  in  the  singular.  Oyler  v.  Afc- 
Murray,  34  N.  E.  Rep.  1004. 


An  important  case  for  savings  banks  has  just 
been  decided  by  the  Supreme  Court.  A  man 
named  W.  R.  Tobin,  who  had  some  money  in 
the  Manhattan  Savings  Bank,  kept  his  pass- 
book in  a  trunk  in  his  room.  Some  one  got 
hold  of  it,  went  to  the  bank,  drew  out  $930  and 
then  put  the  book  back  in  the  trunk.  When 
Tobin  found  this  amount  charged  on  his  book 
he  went  to  the  bank,  where  the  cashier  showed 
him  a  receipt  for  it  signed  "  William  R.  Tobin." 
Tobin  pronounced  this  a  forgery.  The  cashier 
told  Tobin  that  the  man  who  had  drawn  the 
money  had  answered  all  the  necessary  ques- 
tions as  to  the  names  of  his  father  and  mother 
and  his  birthplace.  Tobin  insisted  on  drawing 
his  money,  but  the  bank  would  not  make  good 
the  $930,  under  its  rule,  which  says  that  "  offi- 
cers and  clerks  will  endeavor  to  prevent  frauds 
on  depositors,  but  all  payments  made  to  any 
person  producing  the  proper  deposit  pass-book 
shall  be  good  and  valid  payments."  Tobin  sued 
the  bank  for  the  $930  and  got  a  verdict.  The 
bank  appealed  and  the  General  Term  has  finally 
decided  that  it  must  pay  the  amount  over  again. 


A  Chinaman  in  Oregon  was  betrothed  in 
China  some  years  ago  to  a  bride  only  two  years 
old.  He  had  never  seen  her  since,  but  six 
months  ago  he  was  married  to  her  by  sewing 
together  two  cards  on  which  the  particulars  of 
the  betrothal  were  written,  and  sending  them 
to  China,  he  receiving  a  similar  pair  of  cards 
from  the  bride.  Now  a  United  States  judge 
has  decided  that  the  wife  may  land  in  this 
country,  because  the  marriage  being  valid  in 
China  is  valid  here,  and  even  a  Chinese  may 
have  his  wife  with  him. 


Prosper  Merimee  said  in  one  of  his  sallies  of 
wicked  wit,  that  "  in  Trance,  when  a  man  dis- 
covers that  he  is  incapable  as  a  lawyer,  he  makes 
of  himself  a  magistratei^ized 
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JURISDICTION  OF  ACTIONS  FOR  INJUR- 
IES TO  REAL  PROPERTY  IN  A  FOREIGN 
STATE. 

SOME  thirteen  years  ago  the  undersigned  con- 
tributed to  The  Albany  Law  Journal  an  arti- 
*cle  entitled  "Jurisdiction  of  Actions  for  Injuries  to 
Lands  in  a  Foreign  State"  (vol.  22,  pp.  47,  210. 
See  criticism  by  R.  B.  Cowles  at  p.  119),  in  which 
he  took  the  position  that  the  common  law  of  renue 
was  founded  upon  a  technical  distinction  made  be- 
tween local  and  transitory  matters,  and  local  and 
transitory  actions,  from  which  resulted  the  creation 
of  a  fiction  of  law  and  the  consequent  rules  of  venue. 
That  the  distinction  was  technical,  not  substantial, 
and  was  disapproved  by  Lord  Mansfield  and  by 
Chief  Justice  Marshall,  in  Livingston  v.  Jefferson,  1 
Brockenbrougb,  203,  who  were  of  the  opinion  that 
there  was  no  objection,  upon  general  principles  of 
law,  to  the  entertaining  of  an  action  of  trespass  for 
injuries  to  land  situated  in  a  foreign  country.  That 
there  was  an  inherent  jurisdiction,  fettered  and  con- 
trolled only  by  the  local  venue,  to  try  such  actions; 
that  the  question  was  one  of  procedure,  not  of  ju- 
risdiction. In  creating  the  rules  of  venue,  John 
Bull  reasoned  in  this  way:  Causes  of  action  ex  con- 
tractu and  other  transitory  causes  of  action  were 
supposed  to  arise  anywhere,  and  therefore  in  Eng- 
land, and  a  false  venue  in  England  was  allowed  to 
be  stated  which  could  not  be  traversed.  Here,  then 
was  an  absolute  presumption  of  law,  contrary  to  the 
fact,  that  the  transaction  took  place  in  England. 
"I  presume  the  same  fiction  might  have  been 
adopted  with  regard  to  local  matters  abroad  as  was 
adopted  with  regard  to  transitory  matters  abroad, 
provided  the  defendant  was  resident  within  the  ju- 
risdiction, and  the  remedy  was  in  personam.  It  was 
however  not  thought  desirable  to  extend  the  fiction 
to  matters  local."  [1892]  2  Q.  B.  416.  It  was  nec- 
essary to  allege  the  venue  in  England  in  all  actions, 
but  Mr.  Bull  thought  it  was  going  too  far  to  create 
a  fiction  of  law  that  a  trespass  upon  lands  in  Canada 
was  committed  in  England ;  in  other  words,  that 
Quebec,  for  instance,  was,  "  in  the  eye  of  the  law," 
situated  in  England.  That  would  be  a  too  "vio- 
lent presumption."  But  now,  since  all  these  fictions 
and  technicalities  have  been  swept  away,  the  Court 
of  Appeal  in  England  has  decided  that,  as  a  conse- 
quence of  the  abolishment  of  the  local  venue,  the 
High  Court  has  jurisdiction  to  entertain  an  action 
for  damages  in  respect  of  trespass  to  land  situate  in 
a  foreign  country  against  a  defendant  who  is  within 
the  jurisdiction.  Companhia  de  Mozambique  v. 
British  South  Africa  Co.  [1892],  2  Q.  B.  358.  The 
opinions  of  Lord  Mansfield  and  Chief  Justice  Mar- 
shall were  quoted  and  approved.  The  whole  sub- 
ject was  ably  and  thoroughly  discussed  in  argument 
by  Sir  Henry  James  and  Sir  Charles  Russell,  and  care- 


fully considered  in  the  judgments  of  Fry  and  Lopes, 
L.  J.,  and  by  Lord  Esher,  dissenting,  and  they  are  all 
very  interesting  and  instructive.  The  difficulties  as 
to  local  actions,  such  as  trespass  to  land  abroad, 
being  tried  in  the  courts  of  the  realm,  arose  from 
the  technical  rules  as  to  the  necessity  in  such  cases 
for  a  local  venue,  as  distinguished  from  any  inherent 
want  of  jurisdiction  in  our  courts  to  try  them." 
P.  416.  That  there  was  an  inherent  dormant  juris- 
diction, which  could  not  be  exercised  because  of 
a  technical  impediment  in  the  shape  of  local 
venue. 

In  1  Com.  P.  Div.  51,  Lord  Blackburn  empha- 
sized the  distinction  between  jurisdiction  and  venue. 
"I  do  not  think  this  case  raises  any  question  as  to 
jurisdiction,  though  in  some  respects  it  has  been 
argued  as  if  it  did.  The  case  turns  on  the  technical 
distinction  between  local  actions,  where  the  trial 
must  be  local,  and  transitory  actions,  and  the  ques- 
tion is  one  of  venue  only." 

Now,  it  appears  that  our  Court  of  Appeals,  in  the 
recent  case  of  Sentenis  v.  Ladew,  140  N.  Y.  463,  has 
rendered  a  decision  that  cannot  be  reconciled  in 
principle  with  the  decisions  in  Am.  U.  Tel.  Co.  v. 
Middleton,  80  N.  Y.  408;  Cragin  v.  Lovell,  88  id. 
258;  Dodge  v.  Colby,  104  id.  445.  In  these  cases 
it  was  held  that  the  court  had  no  jurisdiction  of 
the  subject  of  the  action,  viz. ,  trespass  upon  lands 
situated  in  another  State.  Now  the  court  says: 
"  We  entertain  no  doubt  that  the  Supreme  Court 
had  jurisdiction  to  render  the  judgment  awarded  in 
this  action.  Under  the  Constitution,  it  has  general 
jurisdiction  in  law  and  equity,  and  of  the  class  of 
actions  to  which  this  cause  belongs.  It  is  not  pro- 
hibited by  any  statute  from  entertaining  jurisdic- 
tion of  a  suit  for  damages  for  injuries  to  real  prop- 
erty in  another  State.  As  was  stated  by  Judge  Earl 
in  88  N.  Y.  258:  "  It  is  a  general  rule  of  law  that 
actions  for  injuries  to  real  property  must  be  brought 
in  the  forum  rei  sitte,  and  this  rule  of  law  has  been 
uniformly  sanctioned  and  upheld  in  this  State." 
But  a  party  may  waive  a  rule  of  law  or  a  statute, 
where  it  is  exclusively  a  matter  of  right,  and  no 
considerations  of  public  policy  or  morals  are  in- 
volved, and  having  once  done  so,  be  cannot  subse- 
quently invoke  its  protection.  If  the  court  acquires 
jurisdiction  of  the  persons  of  the  parties,  and  the 
defendant  makes  no  objection  to  the  authority  of 
the  court  to  hear  the  cause,  and  the  parties  proceed 
to  a  trial  upon  the  merits,  the  judgment  rendered 
would  be  neither  void  nor  voidable  for  want  of  ju- 
risdiction, but  would  be  binding  and  conclusive 
upon  the  parties.  The  rule  of  law  which  the  courts 
will  enforce  in  this  class  of  actions,  when  objection 
is  duly  and  seasonably  made,  is  waived  by  the 
plaintiff  when  he  brings  the  action;  and  by  the 
defendant    if  he   pleads    generally,   and    goes    to 
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trial  without   insisting  upon   its  benefits."      May- 
nard,  J. 

It  should  be  observed  that  the  prior  decisions 
were  based  upon  the  common  law  of  venue  as 
though  it  still  existed  in  force,  whereas  the  forms 
of  actions  and  the  technical  distinction  between 
them  and  the  fictions  founded  upon  them  or  arising 
out  of  them,  and  the  whole  artificial  system  of  pro- 
cedure had  been  wiped  out,  and  new  provisions  regu- 
lating the  place  of  trial  were  adopted.  Now,  at 
common  law,  it  was  not  possible  for  the  plaintiff  to 
confer  jurisdiction  of  such  an  action,  for  if  the 
venue  was  truly  stated  (as  it  was  required  to  be), 
the  fact  of  non-jurisdiction  would  be  disclosed  on 
the  face  of  the  declaration,  and  the  court  would  re- 
fuse to  entertain  it.  But  now  the  Court  of  Appeals 
holds  that  the  parties  may  waive  the  objection — the 
plaintiff  by  bringing  the  action,  and  the  defendant 
by  not  insisting  upon  it.  In  other  words,  jurisdic- 
tion of  the  subject-matter  may  be  conferred  by  con- 
sent of  the  parties. 

According  to  the  adjudications,  the  court  pos- 
sesses jurisdiction,  and  at  the  same  time  it  does  not. 
If  jurisdiction  exists,  as  the  latest  decision  holds,  it 
is  not  necessary  for  the  parties  to  confer  it;  but  it 
seems  that  the  plaintiff  confers  it  by  instituting  the 
action,  so  far  as  he  is  concerned,  and  yet  the  de- 
fendant may  take  it  away  by  objection !  And  pray 
what  does  the  court  mean  by  the  term  "jurisdic- 
tion? "  Is  it  a  shuttle-cock  or  weather-vane?  In  the 
former  decisions  the  court  required  jurisdiction  of 
the  parties,  but  yet  held  that  it  had  no  jurisdiction 
— of  what?  Why,  of  the  subject  of  the  action,  of 
course.  Why?  Because  the  action  was  local,  and 
must  be  brought  in  the  country  or  State  where  the 
lands  are  situated,  as  though  it  were  an  action  in 
rem.  It  is  evident  that  the  latest  decision  overturns 
the  basic  principle  of  the  former  decisions.  We  have 
no  doubt  that,  upon  a  re-examination  of  the  whole 
subject,  with  the  recent  decision  in  England  before 
it,  the  Court  of  Appeals  would  unhesitatingly  come 
to  the  conclusion  that  it  is  not  a  question  of  juris- 
diction, but  a  matter  of  venue  only,  and  that  the 
venue  in  such  actions  is  expressly  provided  for  by 
section  982  of  the  Code,  upon  a  just  interpretation 
of  all  the  provisions  regulating  venue. 

According  to  the  syllabus  to  People  v.  Johnson, 
N.  Y.  L.  J.,  Jan.  2,  1894,  the  Court  of  Appeals 
have  decided  that  "where  the  defendant's  counsel 
opens  the  door  by  asking  a  question,"  etc.  Are 
there  any  lawyers  in  Albany  capable  of  performing 
this  feat  with  their  vocal  organs?  Here,  in  Buffalo, 
there  are  several  "muscular  lawyers,"  as,  for  in- 
stance, ex-Judge  Humphrey,  Daniel  N.  Lockwood, 
Leroy  Andrus,  et  al.,  who  can  accomplish  it,  provi- 
ded however  that  the  door  opens  outwardly. 

F.  P.  Murrav. 

Buffalo,  January  24,  1894. 


NEGOTIABLE  INSTRUMENTS  -RAISED 
DRAFT  -  LIABILITY  OF  BANK -FRAUD 
OF  CLERK. 

UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,  EIGHTH 
CIRCUIT,  OCTORER  18,  1893. 

Exchange  Nat.  Bank  of  Spokane  v.  Bank  or 
Little  Rock. 

A  bank  clerk,  whose  duty  it  was  to  prepare  exchange  for  the 
cashier's  signature,  so  drew  a  draft  for  $25  to  his  own  or- 
der that  the  amount  could  be  readily  altered,  and,  after 
procuring  the  cashier's  signature  by  pretending  that  be 
wished  to  make  a  remittance  of  that  amount,  altered  the 
draft  so  that  it  presented  the  appearance  of  a  genuine  draft 
for  $2,500,  and  thereafter  indorsed  it,  and  procured  it  to  be 
discounted.  Held,  that  the  forgery  of  the  clerk,  and  not 
the  negligence  of  tbe  bank,  was  the  proximate  cause  of  the 
loss,  and  the  bank  was  not  liable  therefor. 

The  bank  was  not  liable  on  the  ground  that  the  forger  was  its 
confidential  employee,  because  in  this  transaction  headed 
as  a  purchaser,  and  not  as  an  employee,  and  because  the 
purchase  of  the  draft  was  complete,  and  he  was  the  owner 
of  it  when  the  forgery  was  committed. 

IN  error  to  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Arkansas. 
At  law.  Action  by  the  Exchange  National  Bank 
of  Spokane,  Wash., against  the  Bank  of  Little  Rock, 
Ark.,  to  recover  the  amount  of  a  draft  raised  after 
its  issue  by  defendant.  Plaintiff  brings  error. 
Statement  by  Sanborn,  Circuit  judge : 
"  The  Exchange  National  Bank  of  Spokane,  Wash . ,  plaintiff 
in  error,  brings  this  writ  of  error  to  reverse  a  judgment  of  dis- 
missal of  an  action  brought  by  It  against  the  Bank  of  Little 
Rock,  Ark. ,  the  defendant  In  error,  to  recover  the  amount  of 
a  draft  for  $2,500,  which  had  been  raised  from  (25  after  the 
defendant  had  Issued  it,  and  before  the  plaintiff  bought  it. 
One  D.  C.  Jordan,  an  employee  of  tbe  defendant,  whose  busi- 
ness it  was  to  prepare  the  exchange  for  the  cashier  to  sign, 
drew  a  draft  of  the  defendant  on  a  New  York  bank,  payable 
to  his  own  order,  for  $25,  for  the  cashier  to  sign,  under  tbe 
pretense  that  be  wished  to  make  a  remittance  to  his  brother. 
He  so  wrote  the  words  "  twenty-five  "  that  there  was  room  to 
the  blank  just  after  it  to  insert  the  word  "hundred."  He  so 
punched  the  figures  *'  $25 "  that  there  was  room  just 
after  them  to  Insert  with  the  punch  two  ciphers  and  a  star  In 
the  usual  manner,  and  he  so  wrote  the  figures  "  $25  "  that 
there  was  room  immediately  after  them  to  insert  two  ciphers. 
In  this  condition  he  presented  the  draft  to  the  cashier,  who  ex- 
amined it,  saw  tbe  way  in  which  it  was  written  and  punched , 
and  then  signed  it,  and  delivered  it  to  Jordan.  The  latter  then 
made  the  insertions  of  the  words  and  figures  he  had  left  room 
for,  and  the  paper  became  a  fair  draft  for  $2,500,  without  any 
erasure,  interlineation  or  other  mark  to  excite  suspicion  of  the 
alteration.    This  is  a  copy  of  tbe  altered  draft: 


(Punched.) 

$2500    }           BANK  OF  LITTLE  ROCK. 

$3500.00 

Little  Rook 

Are., 

Mar.  8,  1890. 

Duplicate  Unpaid. 

Pay  to  the  order  of  D.  C.  Jordan, 

No.  3589. 

- 

Original. 

To  Chemical  National  Banc, 

C.  T.  Walker, 

New  York  City. 

Cashier. 

After  making  the  alterations,  he  indorsed  this  draft  to  a  fic- 
titious person.  Indorsed  the  name  of  the  fictitious  person  upon 
it,  and  delivered  it  to  a  third  person,  who  was  identified  at  toe 
bank  of  the  plaintiff,  and  at  whose  request  the  plaintiff  dis- 
counted the  draft  In  good  faith,  for  value,  and  without  notice 
or  suspicion  of  any  alteration  in  it.  The  court  below  held  that 
the  draft  was  a  forgery,  and  imposed  no  liability  on  the  de- 
fendant, and  this  is  the  supposed  error  complained  of. 
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8.  B.  Cockrill  and  George  II.  Sandere,  for  plaintiff 
in  error. 

Dan  W.  Jonei  and   W.  8.  McCain,  for  defendant 


Sanborn,  Circ.  J.  There  is  a  decided  conflict  of 
authorities  over  the  question  whether  the  maker  of 
commercial  paper  or  the  innocent  purchaser  of  it 
should  bear  the  loss  resulting  from  a  fraudulent  and 
unauthorized  alteration  in  its  terms  or  amount  after 
its  issuance  and  before  its  purchase,  where  the 
drawer  or  maker  writes  it  so  carelessly  that  the  al- 
teration may  be  made  without  exciting  any  sus- 
picion of  the  forgery. 

It  is  said  that  the  drawer  should  suffer  the  loss, 
because  his  carelessness  invites  the  forgery,  on  the 
principle  that  where  one  of  two  innocent  parties 
must  suffer  from  the  fault  of  a  third,  he  shall  sus- 
tain the  loss  who  put  it  in  the  power  of  a  third  to 
occasion  it.  It  is  said  that  he  should  bear  the  loss, 
because  when  he  issues  the  paper  he  represents  to 
the  commercial  world  that  the  draft  or  note  is  gen- 
uine, and  because  confidence  in  negotiable  paper 
will  be  lessened  if  makers  are  allowed  to  repudiate 
alterations  which  they  have  invited.  These  are  but 
some  of  the  reasons  assigned  for  charging  the  maker 
of  the  paper  with  the  loss.  They  are  good  reasons 
for  holding  the  maker  of  negotiable  paper  liable  for 
any  loss  of  which  his  carelessness  is  the  proximate 
cause.  If  he  carelessly  intrusts  checks  or  notes 
having  blanks  therein  that  were  evidently  intended 
to  be  filled,  to  a  third  party,  who  subsequently  fills 
up  and  sells  them,  or  if  he  intrusts  to  a  confidential 
clerk  the  duty  of  filling  the  blanks  in  notes  or 
drafts  he  has  assigned  or  indorsed,  and  the  clerk 
inserts  excessive  amounts,  he  cannot  defend  against 
such  paper  in  the  hands  of  an  innocent  purchaser, 
and  the  reasons  referred  to  above  fairly  apply.  In 
such  cases  the  loss  is  the  natural  and  probable  con- 
sequence of  his  own  negligence,  a  loss  that  he 
might  have  and  ought  to  have  foreseen ;  a  loss  the 
risk  of  which  he  fairly  assumes  by  his  own  acts. 
But  when  the  drawer  has  issued  a  draft  or  note 
complete  in  itself,  but  in  such  a  form  as  to  be  easily 
altered  without  attracting  attention,  and  it  is  after- 
ward fraudulently  raised  by  a  third  person  without 
his  knowledge  or  authority,  and  then  bought  by  an 
innocent  purchaser,  it  is  not  his  negligence,  but  the 
crime  of  the  forger,  that  is  the  proximate  cause  of 
the  loss.  Forgery  and  consequent  lose  cannot  be 
said  to  be  the  natural  or  probable  consequence  of 
issuing  a  draft  artificially  drawn.  The  presumption 
is  that  dealers  in  commercial  paper  are  honest  men, 
and  not  forgers,  and  that  such  paper  will  not  be 
changed.  It  will  not  do  to  say  that  every  one  whose 
negligence  invites  another  to  commit  a  crime  is  lia- 
ble to  a  third  party  for  the  loss  the  latter  sustains 


thereby.  One  who,  by  carelessly  leaving  a  pile  of 
shavings  near  his  house,  invites  another  to  commit 
the  crime  of  arson  that  results  in  the  burning  of  his 
neighbor's  buildings,  is  not  liable  to  his  neighber 
for  that  loss.  The  farmer  who  negligently  turns 
his  horse  into  the  highway,  and  thereby  invites 
a  thief  to  steal  it,  does  not  thereby  lose  title  to 
his  horse  when  an  innocent  purchaser  has  bought 
him  of  the  thief.  Nor  is  there,  in  our  opinion,  any 
sound  reason  why  the  liability  of  the  maker  of  a 
promissory  note  or  bill  of  exchange,  complete  in 
itself  when  issued,  but  subsequently  fraudulently 
raised  without  his  knowledge  or  authority,  should 
be  measured  by  the  facility  with  which  a  third  per- 
son has  committed  the  crime  of  forgery  upon  it,  or 
why  he  should  be  held  liable  for  the  loss  resulting 
from  such  a  forgery.  The  altered  contract  is  not  his 
contract.  His  representation  was  not  that  the 
forged  contract  was  his,  but  that  the  original  con- 
tract was  his,  and  the  rule  caveat  emptor  makes  it 
the  duty  of  the  purchaser  when  he  buys  it,  and  not 
of  the  maker,  to  'then  see  that  it  is  genuine.  To  cite 
and  attempt  to  distinguish  the  decisions  upon  this 
question  would  be  a  work  of  supererogation.  The 
authorities  have  all  been  carefully  reviewed,  and  the 
conclusion  to  which  we  have  arrived  has  been 
reached  in  Holmes  v.  Trumper,  22  Mich.  427,  by 
Mr.  Justice  Christiancy,  with  whom  Chief  Justice 
Campbell  and  Justices  Graves  and  Cooley  concurred ; 
in  Bank  v.  Stowed,  123  Mass.  196,  by  Chief  Justice 
Gray,  without  dissent  from  any  member  of  the  Su- 
preme Judicial  Court  of  Massachusetts ;  in  Burrows 
v.  Klunk,  70  Md.  451 ;  in  Bank  v.  Clark,  51  Iowa, 
264;  in  Fordyce  v.  Eosminski,  49  Ark.  40;  and  in 
Goodman  v.  Eastman,  4  N.  H.  455;  while  the  de- 
cisions in  Simmons  v.  Atkinson  &  Lampton  Co.,  69 
Miss.  862;  Charlton  v.  Reed,  61  Iowa,  166,  and 
Angle  v.  Insurance  Co.,  92  U.  S.  330,  340,  are  to  the 
same  effect.  This  question  has  been  much  dis- 
cussed, and  the  authorities  differ,  but  we  think  the 
better  reasons,  the  most  forcible  and  convincing 
opinions,  and  the  marked  trend  of  the  later  decis- 
ions support  the  view  of  the  court  below. 

But  it  is  said  that  this  case  is  an  exception  to  the 
decisions  and  the  reasoning  to  which  we  have  re- 
ferred because  this  draft  was  raised  by  the  confiden- 
tial clerk  and  employee  of  the  bank.  The  answer  is 
that  this  was  a  transaction  between  the  bank,  on 
the  one  side,  and  Jordan,  the  clerk,  as  a  purchaser 
of  the  draft,  on  the  other.  Whatever  may  have  been 
their  relations  in  other  matters,  in  this  they  dealt  at 
arm's  length  as  vendor  and  purchaser.  Moreover,  it 
was  not  until  after  the  draft  had  become  a  perfect 
instrument,  had  been  signed  by  the  cashier,  and 
completely  delivered  to  the  purchaser,  that  it  was 
raised.  Certainly  Jordan  was  not  then  acting  for 
the  bank,  or  in  his  capacity  as  its  clerk.     The  bank 
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did  not  employ  or  confide  in  bim  to  remit  or  dis- 
pose of  this  draft  after  he  had  purchased   it.     He 
was  then  acting  in  his  own  behalf,  and  using  his 
own  property. 
The  judgment  below  is  affirmed,  with  costs. 


COMBINATIONS  OF  EMPLOYEES  AND  EM- 
PLOYERS-CONSPIRACY. 

PENNSYLVANIA  SUPREME  COURT,    JANUARY  t,    1894. 

COTK  V.  MCRPHT. 

By  the  common  law  It  was  indictable  as  conspiracy  when  a 
number  of  employees  combine  to  raise  the  price  of  wages. 
Under  the  acta  of  Assembly  of  Hay  8, 1869,  June  14. 1872, 
April  30, 1876,  and  June  16,  1891 ,  employees  may  combine 
to  raise  wages,  and  to  persuade  by  lawful  means  all  others 
from  working  for  a  less  sum  than  demanded  by  them. 
They  cannot  however  use  force  or  menace  of  harm  to  per- 
son or  property  to -prevent  one  of  their  number,  who  de- 
sires to  work,  from  doing  so. 

Where  employers  combine  to  resist  an  advance  demanded  by  a 
combination  of  employees,  by  refusing  to  sell  to  any  par- 
ties who  have  conceded  such  advance,  such  employers 
cannot  be  held  liable  In  damages  for  refusing  to  sell  to  such 
parties  or  advising  others  not  to  sell  to  such  parties,  as 
there  Is  no  element  of  unlawful  combination  to  restrain 
trade  for  greed  or  profit  in  such  action,  nor  is  any  malice 
to  be  Inferred. 

The  fact  that  such  employers  told  outside  parties  that  they 
would  withdraw  their  trade  from  them  if  they  sold  to  par- 
ties who  had  acceded  to  the  demands  of  the  employees,  is 
not  such  threat  or  menace  as  renders  them  liable  for  con- 
spiracy. 

Whether  the  acts  of  1876  and  1891  exempting  employees  from 
the  penalty  for  unlawful  combination  to  fix  the  price  of 
wages  are  unconstitutional,  because  embracing  only  a  par- 
ticular class,  not  decided. 

APPEAL  of  Hugh  Murphy  and  others,  from  the 
judgment  of  the  Common  Pleas  of  Allegheny 
county,  in  an  action  of  trespass  by  George  M.  Cote 
to  recover  damages  for  conspiracy  to  injure  him  by 
unlawfully  and  improperly  preventing  him  from  get- 
ting lumber  and  material  to  supply  his  trade.  The 
facts  are  sufficiently  stated  in  the  opinion  of  the  Su- 
preme Court,  infra. 

J.  McF.  Carpenter  and  J.  S.  Fergiuon  (E.  J.  Fer- 
guson, with  them)  for  appellants. 

J.  A.  Wakefield  and  /.  W.  Kinnear,  for  appellants. 

Dean,  J.  The  defendants  were  members  of  the 
Planing  Mill  Association  of  Allegheny  county  and 
Builders'  Exchange  of  Pittsburgh.  The  different 
partnerships  and  individuals  composing  these  asso- 
ciations were  in  the  business  of  contracting  and 
building  and  furnishing  building  material  of  all 
kinds.  On  the  1st  of  May,  1891.  there  was  a  strike 
of  the  carpenters,  masons,  and  bricklayers  in  the 
building  trades,  bringing  about,  to  a  large  extent,  a 
stoppage  of  building. 

The  men  demanded  an  eight  hour  day,  with  no 
reduction  in  wages  theretofore  paid,  which  the  em- 
ployers refused  to  grant;  then  a  strike  by  the  unions 
of  the  different  trades  was  declared.  The  plaintiff 
at  the  time  was  doing  business  in  the  city  of  Pitts- 
burgh as  a  dealer  in  building  materials.     He  was 


not  a  member  of  either  the  "  Planing  Mill  Asso- 
ciation" or  the  "Builders'  Exchange;"  there  were 
also  contractors  and  builders,  who  belonged  to 
neither  of  these  organizations,  who  conceded  the 
demands  of  the  workmen ;  they  sought  to  secure 
building  material  from  dealers  wherever  they  could, 
and  thus  go  on  with  their  contracts;  if  they  suc- 
ceeded in  purchasing  the  necessary  materials  the 
result  would  be  that  at  least  some  of  the  striking 
workmen  would  have  employment  at  a  higher  rate 
of  wages  than  the  two  associations  were  willing  to 
pay;  the  tendency  of  this  was  to  strengthen  the 
cause  of  the  strikers,  for  those  employed  were  able 
to  contribute  to  the  support  of  their  fellow-work- 
men who  were  idle.  The  two  associations  already 
named  sought  to  enlist  all  concerned  as  contractors 
and  builders  or  as  dealers  in  supplies,  whether 
members  of  the  association  or  not,  in  the  further- 
ance of  the  one  object  —  resistance  to  the  demands 
of  the  workmen.  The  plaintiff  and  sis  other  in- 
dividuals or  firms  engaged  in  the  same  busi- 
ness refused  to  join  them  and  undertook  to  continue 
sales  of  building  material  to  those  builders  who  had 
conceded  the  eight  hour  day.  The  Planing  Mill 
Association  and  Builders'  Exchange  tried  to  limit 
their  ability  to  carry  on  work  at  the  advance  by  in- 
ducing lumber  dealers  and  others  to  refrain  from 
shipping,  or  selling  them  in  quantities,  the  lumber 
and  other  material  necessary  to  carrying  on  the  re- 
tail business;  in  several  instances  their  efforts  were 
successful,  and  the  plaintiff  did  not  succeed  in  pur- 
chasing lumber  from  certain  of  the  wholesale  dealers 
in  Cleveland  and  Dubois,  where  he  wanted  to  buy. 
The  defendants  were  active  members  of  one  or  other 
or  both  of  the  associations  engaged  in  the  contest 
with  the  striking  workmen.  The  strike  continued 
about  two  months;  after  it  was  at  an  end  the  plain- 
tiff brought  suit  against  defendants,  averring  an 
unlawful  and  successful  conspiracy  to  injure  him  in 
his  business,  and  to  interfere  with  the  course  of 
trade  generally,  to  the  injury  of  the  public,  that 
the  conspiracy  was  carried  out  by  a  refusal  to  sell 
to  him  building  materials  themselves,  and  by  threats 
and  intimidation  preventing  other  dealers  from 
doing  so.  Under  the  instructions  of  the  court  upon 
the  evidence  there  was  a  verdict  for  plaintiff  in  the 
sum  of  $2,500  damages,  which  the  court  reduced  to 
$1,500;  then  judgment,  and  from  that  defendants 
take  this  appeal. 

The  plaintiffs  case  is  not  one  which  appeals  very 
strongly  to  a  sense  of  justice.  The  mechanics  of 
Pittsburgh  engaged  in  the  different  building  trades 
on  the  1st  of  May,  1891,  demanded  that  eight  hours 
should  be  computed  as  a  day  in  payment  of  their 
wages.  Their  right  to  do  this  is  clear.  It  is  one 
of  the  indefeasible  rights  of  a  mechanic  or  a  laborer 
in  this  Commonwealth  to  fix  such  value  on  his  ser- 
vices as  he  sees  proper,  and  under  the  Constitution, 
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there  is  no  power  lodged  anywhere  to  compel  him 
to  work  for  less  than  he  choscs  to  accept.     But  in 
this  case  the  workmen  went  further;  they  agreed 
that  no  one  of  them  would  work  for  less  than  the 
demand,  and  by  all  lawful  means,  such  as  reasoning 
and  persuasion,  they  would  prevent  other  workmen 
from  working  for  less.     Their  right  to  do  this  is 
also  clear.     At  common  law,   this  last  was  a  con- 
spiracy and  indictable,  but  under  the  acts  of  1869, 
1872,  1876  and  1891,  employees  acting  together  by 
agreement  may,  with  few  exceptions,  lawfully  do  all 
those  things  which  the  common  law  declared  a  con- 
spiracy.    They  arc  still  forbidden,  in  the  prosecu- 
tion of  a  strike,  preventing  any  one  of  their  num- 
ber, who  may  desire  to  labor,  from  doing  so,  by  force 
or  menace  of  harm  to  person  or  property ;  but  the 
strike  here  was  conducted  throughout  in  a  lawful, 
orderly   manner.     The  employers,  contractors  and 
others,  engaged  in  building  and  furnishing  supplies, 
members  of  the  two  associations  already  mentioned, 
to  which  the  defendants  belonged,  refused  to  con- 
cede the  demands  of  the  workmen,  and  there  then 
followed  a  prolonged  and  bitter  contest.    The  mem. 
bers  of  the  associations  refused  to  furnish  supplies 
to  those  engaged  in  the  construction  of  any  build- 
ing where  the  contractor  had  conceded  the  eight 
hour  day.     This,  as  individual  dealers  they  had  a 
clear  right  to  do.     They  could  sell  and  deliver  their 
material  to  whom  they  pleased.     But  they  also  went 
further;    they   agreed   among  themselves  that   no 
member  of  the  association  would  furnish  supplies  to 
those  who  were  in  favor  of  or  had  conceded  the 
eight-hour  day,  and  that  they  wonld  dissuade  other 
dealers,  not  members  of  the  associations,  from  fur- 
Dishing  building  material  to  such  contractors  or  re- 
tail dealers  to  the  extent  of  their  power;  this  agree- 
ment was  carried  out.     This  clearly  was  combina- 
tion, and  the  acts  of  Assembly  referred  to  do  not, 
in    terms,    embrace   employers;   they  only  include 
within  their  express  terms,  workmen;  hence,  it  is 
argued    by  counsel  for  appellee,  these   defendants 
are  subject  to  all  the  common  law  liability  of  con- 
spirators in  their  attempts  to  resist  the  demands  for 
increased  wages;  that  is,  there  can  be  a  combination 
among  workmen  to  advance  wages,  but  there  can 
be  no  such  combination  of  employers  to  resist  the 
advance;  that  which  by  statute  is  permitted  to  the 
one  side,  the  common  law  still  denies  to  the  other. 
If  this  position  be  well  taken,  we  then  have  this  in- 
equality ;  the  plaintiff  who  is  aiding  a  combination, 
either  directly  or  indirectly,  intentionally  or  unin- 
tentionally,  to  advance  wages,    sues   for  damages 
members  of  another  combination  who  resist  the  ad- 
vance.    Nor  is  there  any  difference  in  the  character 
or  the  acts  or  means  on  both  sides  in  futhcrancc  of 
their  purposes.     The  workmen  will  not  work  them- 
selves,   and  they  use  persuasion  and  reason   with 
their  fellows  to  keep  them  from  going  to  work  until 


the  demand  is  conceded ;  the  employers  will  not  sell 
to  contractors  who  concede  the  demand,  and  they 
do  their  best  to  persuade  others  engaged  in  the 
same  business  from  doing  so. 

Then  the  element  of  real  damage  to  plaintiff  is 
absent;  by  far  the  larger  number  of  dealers  in  the 
city  and  county  were  members  of  the  combination 
which  refused  to  sell;  only  the  plaintiff  and  six 
others  refused  to  enter  the  combination ;  the  result 
was  that  these  seven  had  almost  a  monopoly  of  fur- 
nishing supplies  to  all  builders  who  conceded  the 
advance.  Plaintiff  admits  in  his  own  testimony  that 
thereby  his  business  and  profits  largely  increased ; 
in  a  few  instances  he  paid  more  to  wholesale  dealers, 
and  put  in  more  time  buying  than  he  whould  have 
done  if  the  associations  had  not  interfered  with 
those  who  sold  him ;  but  it  is  not  denied  that  as  a 
result  of  the  combination  he  was  individually  a  large 
gainer.  True,  he  avers,  that  if  defendants  had  gone 
no  further  than  to  refuse  to  sell  themselves,  he 
would  have  made  a  great  deal  more  money;  that  is, 
he  (did  not  make  as  large  a  sum  as  he  would  have 
made,  if  they  had  not  dissuaded  others,  not  mem- 
bers of  the  associction  from  selling  to  him ;  but  that 
by  the  fact  of  the  combinations  and  strike  he  was 
richer  at  the  end  than  when  they  commenced,  is  not 
questioned. 

We  then  have  these  facts  somewhat  peculiar  in 
the  administration  of  justice ;  a  plaintiff  suing  and 
recovering  damages  for  an  alleged  unlawful  act  of 
which  he  himself  in  so  far  as  he  aided  the  work- 
men's combination  is  also  guilty,  and  both  acts 
springing  from  the  same  seurce,  a  contest  between 
employers  and  employed  as  to  the  price  of  daily 
wages;  and  then  the  further  fact,  that  this  contest, 
instead  of  damaging  him,  resulted  largely  to  his 
profit. 

We  assume,  so  far  as  concerns  defendants,  if  their 
agreement  was  unlawful,  or  if  lawful  it  was  carried 
out  by  unlawful  acts,  to  the  damage  of  plaintiff,  the 
judgment  should  stand.  All  the  authorities  of  this 
State  go  to  show  that  while  the  act  of  an  individual 
may  not  be  unlawful,  yet  the  same  act,  when  com- 
mitted by  a  combination  of  two  or  more,  may  be 
unlawful,  and  therefore  be  actionable.  A  dictum  of 
Lord  Denman  in  R.  v.  Seward,  1  A.  &  E.  71 1,  gives 
this  definition  of  a  conspiracy :  "  It  is  either  a  com- 
bination to  procure  an  unlawful  object,  or  to  pro- 
cure a  lawful  object  by  unlawful  means."  This 
leaves  still  undetermined  the  meaning  to  be  given 
the  words  lawful  and  unlawful  in  their  connection 
in  the  antithesis.  An  agreement  may  be  unlawful 
in  the  sense,  that  the  law  will  not  aid  in  its  enforce- 
ment or  recognize  it  as  binding  upon  those  who  have 
made  it,  yet  not  unlawful  in  the  sense  that  it  will 
punish  those  who  are  parties  to  it,  either  criminally 
or  by  a  verdict  in  damages.  Lord  Denman  is  re- 
ported to  have  said  afterward  in  R.  v.  Heck,  9  A.  & 
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E.  690,  that  his  definition  was  not  very  correct.  See 
note  to  section  2291,  3d  Wharton's  Criminal  Law. 

It  is  conceded  however  in  the  case  in  hand,  any 
one  of  defendants,  acting  for  himself,  had  a  right 
to  refuse  to  sell  to  those  favoring  the  eight-hour 
day;  and,  so  acting  for  himself,  had  the  right  to 
dissuade  others  from  selling.  If  the  act  were  un- 
lawful at  all,  it  was  because  of  the  combination  of  a 
number.  Gibson,  J.,  in  Com.  v.  Carlisle,  Brightly's 
R.  40,  says:  "Where  the  act  is  lawful  for  the  in- 
dividual, it  can  be  the  subject  of  conspiracy  when 
done  in  concert  only  where  there  is  a  direct  inten- 
tion that  injury  shall  result  from  it,  or  where  the 
object  is  to  benefit  the  conspirators  to  the  prejudice 
of  the  public  or  the  oppression  of  individuals,  and 
where  such  prejudice  or  oppression  is  the  natural 
and  necessary  consequence." 

In  the  same  case  it  is  held:  "A  combination  is 
criminal  wherever  the  act  to  be  done  has  a  necessary 
tendency  to  prejudice  the  public  or  to  oppress  in- 
dividuals by  unjustly  subjecting  them  to  the  power 
of  the  confederacy,  and  giving  effect  to  the  pur- 
poses of  the  latter,  whether  of  extortion  or  mischief. 
According  to  this  view  of  the  law,  a  combination  of 
employers  to  depress  the  wages  of  journeymen  below 
what  they  would  be  if  there  was  no  recurrence  to 
artificial  means  on  either  side,  is  criminal."  This 
case  puts  the  law  against  the  combination  in  as 
strong  terms,  if  not  stronger,  than  any  others 
of  our  own  State.  The  significant  qualifica- 
tion of  the  general  principle,  as  mentioned  in 
the  last  three  lines,  will  be  noticed:  "if  there  was 
no  recurrence  to  artificial  means  on  either  side." 
The  prejudice  to  the  public  is  the  use  of  artificial 
means  to  affect  prices  whereby  the  public  suffers. 
A  combination  of  stock-brokers  to  corner  a  stock,  of 
farmers  to  raise  the  price  of  grain,  of  manufacturers 
to  raise  the  price  of  their  product,  of  employers  to 
reduce  the  price  of  labor,  of  workmen  to  raise  the 
price,  were,  at  the  date  of  that  decision,  at  common 
law,  all  conspiracies.  The  fixed  theory  of  courts 
and  legislators  then  was  that  the  price  of  every  thing 
ought  to  be,  and  in  the  absence  of  combination 
necessarily  would  be,  regulated  by  supply  and  de- 
mand. The  first  to  deny  the  justice  of  this  theory, 
and  to  break  away  from  it,  was  labor,  and  this  was 
soon  followed  by  the  legislation  already  noticed, 
relieving  workmen  from  the  penalties  of  what,  for 
more  than  a  century,  had  been  declared  unlawful 
combinations  or  conspiracies.  Wages,  it  was  argued, 
should  be  fixed  by  the  fair  proportion  labor  had 
contributed  in  production;  the  market  price,  deter- 
mined by  supply  and  demand,  might  or  might  not 
be  fair  wages;  often  was  not,  and  as  long  as  work- 
men were  not  free  by  combination  to  insist  on  their 
right  to  fair  wages,  oppression  by  capital,  or,  which 
is  the  same  thing,  by  their  employers,  follows. 

It  is  not  our  business  to  pass  on  the  soundness  of 


the  theories  which  prompt  the  enactment  of  statutes. 
One  thing  however  is  clear,  the  moment  the  Legis- 
lature relieves  one,  and  by  far  the  larger  number, 
of  the  citizens  of  the  Commonwealth  from  the  com- 
mon-law prohibitions  against  combinations  to  raise 
the  price  of  labor,  and  by  a  combination  the  price  wag 
raised,  down  went  the  foundation  on  which  common- 
law  conspiracy  was  based  as  to  that  particular  subject. 
Before  any  legislation  on  the  question,  it  was  held 
that  a  combination  of  workmen  to  raise  the  price  of 
labor,  or  of  employers  to  depress  it,  was  unlawful, 
because  such  combination  interfered  with  the  price 
which  would  otherwise  be  regulated  by  supply  and 
demand ;  this  interference  was  in  restraint  of  trade 
or  business,  and  prejudicial  to  the  public  at  large. 
Such  combination  made  an  artificial  price;  work- 
men, by  reason  of  the  combination,  were  not  willing 
to  work  for  what  otherwise  they  would  accept;  em- 
ployers would  not  pay  what  otherwise  they  would 
consider  fair  wages.  Supply  and  demand  consist  in 
the  amount  of  labor  for  sale  and  the  needs  of  the 
employer  who  buys.  If  more  men  offered  to  sell 
labor  than  are  needed,  the  price  goes  down,  and  the 
employer  buys  cheap ;  if  fewer  than  required  offer, 
the  price  goes  up,  and  he  buys  dear ;  as  every  seller 
and  buyer  is  free  to  bargain  for  himself,  the  price  is 
regulated  solely  by  supply  and  demand.  On  this 
reasoning  was  founded  common-law  conspiracy  in 
this  class  of  cases.  But  in  this  case,  the  workmen, 
without  regard  to  the  supply  of  labor  or  the  demand 
for  it,  agreed  upon  what,  in  their  judgment,  is  a  fai 
price,  and  then  combined  in  a  demand  for  payment 
of  that  price ;  when  refused,  in  pursuance  of  the 
combination,  they  quit  work,  and  agree  not  to  work 
until  the  demand  is  conceded ;  further,  they  agree 
by  lawful  means  to  prevent  all  others,  not  members 
of  the  combination,  from  going  to  work  until  the 
employers  agree  to  pay  the  price  fixed  by  the  com- 
bination. And  this,  as  long  as  no  force  was  used, 
or  menaces  to  person  or  property,  they  had  a  lawful 
right  to  do.  And,  so  far  as  is  known  to  us,  the 
price  demanded  by  them  may '  have  been  a  fair 
one.  But  it  is  nonsense  to  say  that  this  was  a 
price  fixed  by  supply  and  demand;  it  was  fixed 
by  a  combination  of  workmen  on  their  combined 
judgment  as  to  its  fairness;  and  that  the  supply 
might  not  lessen  it,  they  combined  to  prevent  all 
other  workmen  in  the  market  from  accepting  less. 
Then  follows  the  combination  of  employers,  not 
to  lower  the  wages  theretofore  paid,  but  to  resist 
the  demand  of  a  combination  for  an  advance;  not 
to  resist  an  advance  which  would  naturally  follow  a 
limited  supply  in  the  market,  for  the  supply,  so  far 
as  the  workmen  belonging  to  the  combination  were 
concerned,  was  by  a  combination  wholly  withdrawn, 
and  as  to  workmen  other  than  members,  to  the  ex- 
tent of  their  power,  they  kept  them  out  of  the  mar- 
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ket;  by  artificial  means  the  market  supply  was 
almost  wholly  cut  off.  The  combination  of  the  em- 
ployers, then,  was  not  to  interfere  with  the  price  of 
labor  as  determined  by  the  common-law  theory,  but 
to  defend  themselves  against  a  demand  made  al- 
together regardless  of  the  price  as  regulated  by  the 
supply.  The  element  of  an  unlawful  combination 
to  restrain  trade  because  of  greed  of  profit  to  them- 
selves, or  of  malice  toward  plaintiff  or  others,  is 
lacking,  and  this  is  the  essential  element  on  which 
are  founded  all  the  decisions  as  to  common-law  con- 
spiracy in  this  class  of  cases.  And,  however  changed 
may  be  the  law  as  to  combinations  of  employers  to 
interfere  with  wages,  where  such  combinations  take 
the  initiative,  they  certainly  do  not  depress  a  market 
price  when  they  combine  to  resist  a  combination  to 
artificially  advance  price. 

"The  reason  of  the  law  is  the  life  of  the  law," 
and  as  given  in  the  cases  cited  by  appellee  irresistibly 
impels  to  the  conclusion  that  the  combination  here 
was  not  unlawful;  a  conclusion  which  is  clearly  in- 
dicated in  Com.  v.  Carlisle,  supra,  that  it  would 
not  be  unlawful  if  there  was  first  recurrence  to  arti- 
ficial means  by  workmen  to  raise  the  market  price. 
Here,  the  first  step  provocative  of  a  combination  by 
tbe  employers  was  an  attempt  by  lawful,  artificial 
means  on  part  of  the  workmen  to  control  the  supply 
of  labor  preparatory  to  a  demand  for  an  advance. 

Nor  does  the  fact  that  the  appellee  was  not  a 
workman,  or  a  member  of  any  of  the  unions  of 
workmen,  put  hint  in  any  better  attitude  than  if  he 
were. 

He  undertook  for  his  own  profit  to  aid  the  cause 
of  the  workmen;  his  right  so  to  do  was  unquestion- 
able. But  if  the  employers  by  a  lawful  combination 
could  limit  his  ability  so  to  do,  they  did  not  make 
themselves  answerable  in  damages  to  him  for  the 
consequences  of  a  lawful  act. 

The  case  of  Morris  Run  Coal  Co.  v.  Barclay  Coal 
Co.,  68  Penn.  St.  173,  is  not  in  point;  it  was  the  at- 
tempt to  enforce  the  collection  of  a  draft  given  by 
one  member  of  a  combination  formed  to  raise  the 
price  of  coal  to  another  in  consideration  of  certain 
stipulations  in  the  agreement.  It  was  held  that  the 
combination  being  in  restraint  of  trade  was  unlaw- 
ful, and  as  the  draft  was  given  in  pursuance  of  the 
unlawful  contract,  it  also  was  tainted  with  the 
illegality,  and  there  could  be  no  recovery.  But  if 
the  agreement  itself  were  not  unlawful  were  the 
methods  to  carry  it  ont  unlawful?  If  the  employers' 
combination  here  had  used  illegal  methods,  or  means 
to  prevent  other  dealers  from  selling  supplies  to 
plaintiff,  the  conspiracy  might  still  have  been  found 
to  exist.  The  threats  referred  to,  although  what 
are  usually  termed  threats,  were  not  so  in  a  legal 
sense.  To  have  said  they  would  inflict  bodily  harm 
on  other  dealers,  or  villify  them  in  the  newspaper, 


or  bring  on  them  social  ostracism,  or  similar  decla- 
rations, these  the  law  would  have  deemed  threats, 
for  they  may  deter  a  man  of  ordinary  courage  from 
the  prosecution  of  his  business  in  a  way  which  ac- 
cords with  his  own  notions;  but  to  say,  and  even 
that  is  inferential  from  the  correspondence,  that  if 
they  continued  to  sell  to  plaintiff  the  members  of 
the  association  would  not  buy  from  them,  is  not  a 
threat.  It  does  not  interfere  with  the  dealer's  fret- 
choice  ;  it  may  have  prompted  him  to  a  somewhat 
sordid  calculation ;  he  may  have  considered  which 
custom  was  most  profitable,  and  have  acted  accord- 
ingly ;  ""but  this  was  not  such  coercion  and  threats  as 
constituted  the  acts  of  the  combination  unlawful. 
Rodgers  v.  Duff,  13  Moore  P.  C.  209;  Bowen  v. 
Mattheson,  14  Allen,  499;  Bohn  Manufacturing  Co. 
v.  Hollis  (Minn.  Sup.  Ct.),  48  Alb.  L.  J.  307. 

On  the  main  qqestion  the  case  last  cited  goes 
further  than  we  are  called  upon  to  go,  as  yet,  in  this 
State.  It  holds  that  what  is  not  lawful  when  done 
by  an  individual  cannot  be  unlawful  when  done  by 
many,  and  therefore  the  combination  not  to  deal 
with  those  who  broke  the  rules  of  the  association 
was  not  a  conspiracy.  For  this,  a  number  of  cases 
from  other  States  as  well  as  from  England  are  cited. 
But  the  law  in  this  State  has  heretofore  been  deter- 
mined otherwise  from  a  very  early  day  by  an  un- 
broken line  of  decisions  which  here  call  for  no  quali- 
fication ;  for  so  far  as  concerns  the  facts  of  this  case, 
the  Legislature  has  so  changed  the  law  as  to  render 
these  decisions  inapplicable.  We  concede  however 
that  the  decisions  of  other  courts  are  by  no  means 
uuiforra.  Mr.  Wright,  in  his  wdrk  on  the  "Law  of 
Criminal  Conspiracies  and  Agreements"  (London, 
1873),  says:  "  It  is  conceived,  that  on  a  review  of 
all  the  decisions,  there  is  a  great  preponderance  of 
authority  in  favor  of  the  proposition,  that  as  a  rule 
an  agreement  or  combination  is  not  criminal,  unless 
it  be  for  acts  or  omissions,  whether  as  ends  or  means, 
which  would  be  criminal  apart  from  agrcemeut." 

Logically,  the  same  rule  would  apply,  as  was  held 
in  Bohn  Manufacturing  Co.  v.  Hollis,  to  combina- 
tions which,  although  not  criminal,  are  alleged  to 
be  unlawful. 

But  with  regard  to  whether  the  general  rule  be 
settled  by  weight  of  authority,  as  claimed  by  appel- 
lants, we  hold  here,  that  this  combination  was  not 
unlawful  because :  (1)  It  was  not  made  to  lower  the 
price  of  wages  as  regulated  by  the  supply  and  de- 
mand, but  to  resist  an  artificial  price  made  by  a  com- 
bination which  by  statute  was  not  unlawful.  (2)  The 
methods  adopted  to  further  the  objects  of  the  com- 
bination were  not  unlawful. 

Another  point  has  been  most  earnestly  pressed 
upon  our  consideration  by  counsel  for  appellants. 
It  is  argued,  that,  under  our  Declaration  of  Rights, 
either  the  acts  of  Assembly  of  1869,  1872,  1876,  an'' 


132 


THE  ALBANY  LAW  JOURNAL. 


1891,  exempting  employees  from  the  penalties  of  un- 
lawful combination  to  fix  the  price  of  labor,  arc 
void,  because  by  their  terms  they  embrace  only  a 
particular  class  of  citizens  of  the  Commonwealth,  or 
their  scope  must  be  enlarged  beyond  the  express 
terms  of  these  acts,  so  as  to  include  within  their 
protection  all  those  interested  in  the  same  subject 
of  legislation.  It  is  argued  that  it  is  not  within  the 
power  of  the  Legislature  to  declare  some  citizens  in- 
nocent of  any  offense  against  the  law,  for  the  very 
same  act  which,  when  committed  by  some  others  in 
the  same  business,  the  law  will  still  hold  to  be  crim- 
inal ;  that  what  the  statute  declares  is  not  conspiracy 
in  one  cose,  cannot,  under  the  law,  be  conspiracy  in 
the  other;  and  therefore  in  every  contest  of  this 
kind  between  workmen  and  employers,  the  statute, 
if  not  void,  must,  at  least,  be  held  to  operate  equally 
to  the  exemption  of  all  citizens  interested  in  the 
subject  affected  by  the  combination ;  if  there  be 
nothing  criminal  in  a  combination  to  artificially 
raise  wages,  there  can  be  nothing  criminal  in  an  em- 
ployers' combination  to  resist  the  advance  or  to 
artificially  depress  them. 

This  question  is  not  in  the  case,  in  the  view  we 
have  taken  of  the  facts.  We  are  at  all  times  averse 
to  passing  on  questions,  the  answers  to  which  are 
not  necessary  to  a  decision  of  the  case  immediately 
before  us.  Much  less  are  we  inclined  to  discuss  and 
decide  questions  involving  the  constitutional  power 
of  a  co-ordinate  branch  of  the  government.  For 
this  reason  we  refrain  from  a  consideration  of  the 
able  argument  of  counsel  for  appellant  on  this  point. 

The  refusal  of  the  court  below  to  affirm  appellant's 
seventh  prayer  for  instructions  that :  "  Under  all  the 
evidence  the  verdict  must  be  for  defendants,"  was 
error,  and  being  here  assigned  for  error,  the  appeal 
is  sustained  and  judgment  reversed. 


NEGLIGENCE -CARELESS.    DRIVING     IN 
STREET. 

BROOKLYN  CITY  COURT,  GENERAL  TERM,  NOVEMBER 
87,1893. 

ROTTENBERG  V.  SbOELKE. 

Tbe  fact  that  a  horse  and  wagon  knocked  down ,  in  the  street, 
two  children,  eight  and  twelve  years  old,  respectively, 
without  the  driver's  knowledge,  raises  a  question  of  his 
negligence  sufficient  to  go  to  the  jury. 

One  crossing  a  street  at  a  corner  is  not  bound  to  guard 
against  the  sharp  turning  of  tbe  corner  by  a  wagon,  and 
its  running  over  her  without  warning. 

APPEAL  from  trial  term.     Action  by  Mollie  Rot- 
tenberg,  an  infant,  against  Henry  Segelke,  for 
damages  for  personal  injuries.    Judgment  for  plain- 
tiff.    Defendant  appeals. 
Argued  before  Clement,  C.  J.,  and  Van  Wyck,  J. 

Benjamin  W.  Downing,  for  appellant. 

Klein  &  Bendish,  for  respondent. 


Clement,  C.  J.  This  case  was  properly  submit- 
ted to  the  jury,  and  the  verdict  for  plaintiff  should 
not  be  disturbed.  The  plaintiff,  an  infant  of  the 
age  of  eight  years,  was  on  her  way  to  school,  ac- 
companied by  her  sister,  four  years  older.  While 
in  the  act  of  crossing  Graham  avenue,  at  Stagg 
street,  both  children  were  knocked  down  by  a  horse 
attached  to  a  wagon,  which  came  up  Stagg  street  at 
a  rapid  rate,  and  suddenly,  without  warning,  turned 
into  Graham  avenue.  The  wagon  was  driven  up 
Graham  avenue  to  the  second  house,  where  there  is 
a  watering  trough  for  horses,  and  stopped,  when  a 
man  came  up  and  said  to  the  driver,  "  You  ran 
over  a  child,"  to  which  the  driver  replied,  "I  don't 
know  nothing  about  it,"  and  "I  didn't  run  over 
her."  The  driver  admitted  that  he  did  not  know 
that  his  horse  had  thrown  down  the  two  children, 
one  eight  years  old  and  the  other  twelve,  who  are 
presumed  to  be  of  the  height  of  children  of  such 
age.  On  this  admission  alone  tbe  plaintiff  was  en- 
titled to  go  to  the  jury  on  the  question  of  his  neg- 
ligence. Moebus  v.  Herrman,  108  N.  T.  348.  The 
driver  of  a  vehicle  on  a  street  should  be  watchful, 
and  if  his  view  is  unobstructed,  certainly,  with  or- 
dinary care,  should  know  whether  his  horse  on  the 
same  occasion  knocks  down  two  children  in  the 
street.  Tbe  driver  claimed  that  the  snow  falling  at 
the  time  blinded  his  view.  If  so,  then  he  was 
bound  to  exercise  greater  care.  Even  on  this  ques- 
tion he  was  contradicted  by  the  witnesses  for  plain- 
tiff, who  say  that  the  storm  of  snow  was  light. 

On  the  question  of  contributory  negligence,  the 
testimony  was  strong  in  favor  of  the  plaintiff. 
There  is  no  duty,  as  matter  of  law,  upon  a  person 
crossing  the  street,  either  at  a  crosswalk  or  else- 
where, to  look  up  and  down  to  avoid  an  approach- 
ing wagon.  Moebus  v.  Herrman,  supra.  In  this 
case  the  plaintiff  had  the  right  to  assume  that  the 
driver  would  not  turn  a  sharp  corner  and  run  over 
her  without  warning.  The  proof  that  the  wagon  in 
question  belonged  to  the  defendant  is  ample,  and 
the  counsel  for  defendant,  at  the  trial,  conceded 
this  point. 

Judgment  and  order  denying  new  trial  affirmed, 

with  costs. 

> 

SALE-RESCISSION  OF  SELLER-STATUTE 
OF  FRAUDS  -  PARTIAL1  DELIVERY  OF 
GOODS    SOLD.  

NEW  YORE  SUPREME  COURT,  GENERAL  TERM,  FIRST 
DEPARTMENT,  NOVEMBER  17,  1893. 

BAUMANN  V.  MOSELET. 

Where  plaintiff,  after  the  death  of  defendant's  intestate,  en- 
tered intestate's  apartments,  and  removed  a  portion  of  a 
lot  of  goods  sold  and  delivered  by  him  to  intestate,  he 
does  not  thereby  rescind  tbe  contract  of  sale. 

The  New  York  statute  of  frauds  does  not  require  a  written 
memorandum  of  a  contract  for  the  sale  of  goods  where  a 
part  of  the  goods  has  been  delivered  to  and  accepted  by 
the  buyer. 
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APPEAL  from  judgment  on  report  of  referee. 
Reference  of  a  claim  of  Ludwig  Baumann 
against  the  estate  of  Joseph  B.  Adamson,  deceased, 
of  which  Elizabeth  Moseley  was  administratrix. 
From  a  judgment  entered  by  order  of  the  court  in 
favor  of  the  plaintiff  on  the  report  of  the  referee, 
and  from  an  order  confirming  the  same  the  ad- 
ministratrix appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Follett 
and  Parkbr,»JJ. 

Henry  L.  Brant,  for  appellant. 

Shepard  &  Prentiss  ( W.  H.  Shepard,  of  counsel), 
for  respondent. 

Van  Brunt,  P.  J.     This  was  a  special  proceeding 
upon  a  disputed  claim  against  the  estate  of  Joseph 
B.   Adamson,   deceased,  referred   pursuant  to  the 
statute.     The  plaintiff  is  a  furniture  dealer  in  this 
city,  and  in  the  months  of  April  and  May,  1888, 
claimed  to  have  sold  and  delivered  to  Joseph  P- 
Adamson,  the  defendant's  intestate,  a  considerable 
quantity  of  goods.    Before  all  had  been  delivered, 
Adamson  died.     After  his  death  the  plaintiff  seems 
to  have   continued  to  deliver  the  goods,  on  the  day 
of  his  death  and  two  following  days.      Some   days 
after  the  delivery  of  all  the  goods  and   the  decease 
of  Adamson,   the  plaintiff  obtained  possession  of 
the  apartment  at  which  this  furniture  had  been  de- 
livered,  and    removed    therefrom  certain    of    the 
goods.     The  referee  in  his  report  found  that  the 
plaintiff  had  converted  the  goods  which  he  had  thus 
removed,  and  allowed  the  claim  only  for  the  bal- 
ance; and  from  the  judgment  thereupon  entered 
this  appeal  is  taken. 

It  is  urged  that  the  plaintiffs  alleged  contract 
with  the  defendant's  intestate  for  the  sale  and  de- 
livery of  the  goods  in  question  was  an  entire  con- 
tract, which  the  plaintiff  had  never  completed;  and 
if  this  contention  were  supported  by  the  evidence, 
it  would  undoubtedly  be  a  good  answer  to  the  claim 
now  presented.  But  upon  an  examination  of  the 
evidence,  we  fail  to  find  any  proof  that  the  contract 
was  an  entire  one.  On  the  contrary,  it  seems  that 
these  goods  were  ordered  upon  different  days,  and 
delivered  upou  different  days,  and  that  the  goods 
which  were  not  delivered  were  not  ordered  by  the 
deceased  at  all,  but  were  ordered  on  the  2d  of  May 
by  the  woman  with  whom  he  was  living  in  this 
apartment,  and  who  had  been  with  hira  at  the  time 
when  the  orders  for  the  other  goods  were  given. 
The  only  portion  of  the  goods  ordered  upon  any  one 
day,  and  not  actually  delivered,  was  a  mat,  which 
was  taken  to  the  premises  and  brought  back  again 
by  the  messenger.  As  for  the  goods  which  were 
ordered  on  the  3d  of  May,  if  they  had  been  deliv- 
ered after  bis  death  at  these  premises,  it  is  exceed- 
ingly doubtful  whether  any  recovery  could   have 


been  had  for  them,  because  there  is  no  proof  that 
they  were  ordered  by  Adamson  or  with  his  consent. 
There  is  therefore  no  ground  for  the  claim  that  the 
contract  was  an  entire  contract. 

It  is  also  urged  that  the  plaintiff's  alleged  con- 
tract is  void,  under  the  statute  of  frauds;  that  the 
value  or  price  of  the  goods  was  more  than  $50,  and, 
there  being  never  a  complete  delivery  and  accept- 
ance of  all  the  goods,  and  nothing  paid  on  account, 
and  no  agreement,  note  or  memorandum  in  writing 
subscribed  by  the  deceased  or  his  agent,  the  statute 
applies.  But  in  considering  the  elements  necessary 
to  take  a  transaction  of  this  kind  out  of  the  statute 
of  frauds,  the  learned  counsel  has  omitted  one  im- 
portant factor.  The  statute  reads:  "Every  con- 
tract for  the  sale  of  any  goods,  chattels  or  things  in 
action  for  the  price  of  $50  or  over  shall  be  void 
*  *  *  (2)  unless  the  buyer  shall  accept  and  re- 
ceive part  of  such  goods,  or  the  evidence  or  some 
of  them  of  such  things  in  action." 

Now,  in  the  case  at  bar,  the  greater  part  of  the 
things  sold  had  been  delivered  and  accepted  by 
Adamson  before  his  death,  which  clearly  took  the 
case  out  of  the  statute  of  frauds. 

The  point  is  further  raised  that  the  plaintiff  elected 
to  treat  the  contract  as  rescinded ;  that  he  made  no 
efforts  to  enforce  the  contract,  no  demand  of  pay- 
ment, no  option  was  given  to  the  intestate's  repre- 
sentative, and  that  neither  the  defendant  nor  her 
intestate  was  ever  put  in  default  in  any  way.  It 
appeared  that  a  demand  of  payment  was  made  when 
the  plaintiff  presented  his  claim  against  the  estate, 
and  that  this  was  the  proper  way  for  the  plaintiff  to 
begin  proceedings  for  the  enforcement  of  his  con- 
tract after  the  death  of  Adamson.  The  taking  pos- 
session of  the  goods,  and  the  removal  of  such  as 
were  removed  by  the  plaintiff  after  the  death  of 
Adamson  was  undoubtedly  a  trespass.  But  he  had 
no  power  to  rescind  the  contract,  and  when  he  was 
charged  for  the  full  purchase-price  of  those  goods, 
he  received  some  just  punishment  for  his  temerity. 
The  points  presented  for  our  consideration  do  not 
seem  to  have  been  well  taken,  and  the  judgment 
and  order  appealed  from  should  be  affirmed,  with 
costs.     All  concur. 


MORAL     IMPROVEMENT     OF    THE    PRO- 
FESSION. 

fPHEUE  is  food  for  reflection  in  the  following  ex- 
J.  tracts  from  a  letter  which  we  were  privileged 
to  read,  from  one  of  the  most  prominent  public  men 
in  the  State  to  bis  son  at  college,  who  inclines  to 
the  law  as  his  chosen  profession:  "There  used  to 
be  something  of  an  honor  attached  to  the  legal  pro- 
fession, but  all  that  is  history.  It  has  come  to  be  so 
common,  so  sordid,  so  commercial,  in  its  aspects, 
that  it  no  longer  follows  that  a  man  is  either  learned, 
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honorable,  or  even  honest,  because  he  writes  '  attor- 
ney '  after  his  name.  *  *  *  The  honors  of  the 
bar  are  of  only  secondary  importance,  a  sort  of 
'  prize  ring '  glory,  not  lasting.  It  wins  only  ap- 
plause that  has  its  roots  in  admiration,  not  respect, 
and  never  in  love.  It  will  disappoint  any  man  that 
gets  it.  There  must  be  love  and  respect  at  the  bot- 
tom of  any  tribute  paid  to  us,  to  confer  upon  us 
any  lasting  or  deep  satisfaction.  *  *  *  This  life 
is  not  a  great  football  or  baseball  game,  nor  is  it  a 
college  course  where  wrangling  is  the  chief  occupa- 
tion, where  men  go  in  and,  as  they  get  up,  turn 
around  and  kick  those  below  them,  where  hazing 
and  other  brutalities  are  needful,  or  rather  considered 
so.  The  triumphs  on  the  lower  planes  of  existence 
I  have  alluded  to  are  only  momentary  and  not  worth 
the  cost.  I  think  it  is  so  in  law.  Every  victory 
gained  is  at  the  cost,  to  some  one,  of  cither  suffer- 
ing, humiliation,  or  loss  of  some  sort.  The  oppor- 
tunities to  prevent  injustice  are  not  the  ones  that 
pad  the  pocket-book  or  the  reputation.  Quite  the 
contrary.  The  whole  profession  rests  mainly  —  not 
entirely,  of  course  —  but  mainly,  upon  men's  quar- 
rels, men's  evil  passions,  tho  worst  phases  of  human 
nature.  It  is  all  the  time  in  contact  with  the  worst 
side  of  life,  not  its  best.  There  is  enough  of  this 
worst  side  that  we  cannot  escape,  no  matter  what 
we  do  for  a  living,  but  I  would  not  like  to  have  you 
get  into  a  business  that  had  no  other  side  to  relieve 
it.  There  are  many  ways  you  can  serve  your  day 
and  generation  by  devoting  your  extra  hours,  when 
you  shall  get  far  enough  along  to  have  them,  to  work 
that  is  all  for  the  good  of  your  kind.  You  will 
never  have  any  solid  comfort  or  compensating  satis- 
faction in  any  thing  that  has  not  for  its  basis  a  noble, 
good  and  generous  purpose." 

This  is  a  severe  arraignment  of  the  legal  profes- 
sion, but  there  is  little  of  it  that  can  be  honestly 
gainsaid.  It  cannot  be  truly  said  that  the  standard 
of  legal  ethics  is  higher  than  it  used  to  be.  Professor 
Kent,  in  his  article  upon  "Political  Reform  in  this 
Country,"  in  this  number,  says:  "  With  most  politi- 
cians, as  with  most  lawyers,  the  great  aim  is  to  win, 
and  no  means  are  likely  to  be  neglected  which  will 
lead  to  the  desired  result."  Even  this  comment,  by 
one  of  the  profession,  is  none  too  severe.  Herein, 
then,  is  a  splendid  field  in  which  bar  associations 
can  work,  but  unless  there  are  more  encouraging 
signs  of  activity  among  them  than  has  been  shown 
in  the  past,  there  is  but  little  prospect  of  stimulating 
a  zeal  for  the  moral  improvement  of  the  profession. 
—  MUihigan  Law  Journal. 


RECORDER  SMYTH. 

RECORDER  FREDERICK  SMYTH,  who  tihs  be- 
gun his  fifteenth  successive  year  of  service  on 


the  bench,  is  one  of  the  most  widely  known  and 
highly  honored  officials  of  New  York.  Some  of  the 
judges  in  the  Civil  Court  have  served  for  much  longer 
terms,  but  the  peculiarity  of  the  recorder's  office  is 
that  he  is  at  once  a  judge  of  an  important  court,  a 
financial  officer  of  the  city  and  a  trustee  of  several 
semi-public  charitable  organizations.  Besides  the 
hundreds  of  jurors  who  each  year  serve  before  him, 
there  are  high  executive  and  financial  officers  of  the 
city,  clergymen  who  are  members  of  the  same  chari- 
table boards,  lawyers  and  property-owners  whose  as- 
sessments are  to  be  revised,  and  other  prominent 
citizens  who  are  brought  into  relations  with  him  in 
one  or  the  other  of  the  varied  offices  which  he  holds. 
The  integrity,  the  acuteness,  the  industry  and  the 
faithfulness  which  he  gives  to  the  performance  of 
his  official  duties  are  consequently  well  known,  but 
fewer  persons  have  an  opportunity  of  knowing  some 
other  traits  of  character  which  the  recorder  shows 
in  private  life.  As  a  lawyer  he  is  extremely  pains- 
taking, and  much  of  his  time  out  of  court  is  occu- 
pied in  the  reading  of  law  books.  He  has  examined, 
in  his  long  practice,  a  large  number  of  titles  to  im- 
portant pieces  of  property,  and  discovered  not  a  few 
imperfections  which  others  have  overlooked.  His 
skill  as  a  cross-examiner  is  remembered  by  many  an 
opponent  at  the  bar.  His  carefulness  in  financial 
matters  has  been  of  great  value  in  his  position  as  a 
member  of  the  sinking  fuud  commission.  Every 
voucher  before  he  signs  it  is  carefully  scrutinized, 
and  he  signs  nothing  which  has  not  been  audited 
by  officers  in  whom  he  has  confidence.  He  has 
made  several  important  reforms  in  the  work  of  the 
sinking  fund  commission,  and  has  saved  thousands 
of  dollars  to  the  city  by  more  exact  systems  of 
financiering  than  those  formerly  in  use.  Asa  friend 
and  in  social  relations  he  is  loyal,  kind  and  genial. 
He  relates,  with  much  humor,  incidents  of  his  early 
practice  at  the  bar  and  experiences  since  he  has  been 
a  member  of  the  bench.  If  he  were  not  unwilling 
that  they  should  be  publicly  known,  his  friends 
could  relate  many  incidents  of  his  charity  to  de- 
pendents and  to  those  who  are  ill  or  in  trouble 
These  private  virtues,  while  less  known  to  the  pub- 
lic than  his  sterner  ones,  go  to  make  up  that  re- 
markably vigorous  and  many-sided  personality 
familiar  to  all  New  Yorkers  as  the  recorder  of  the 
city.—  N.  T.  Tribune. 

One  of  the  bureaus  of  the  Treasury  Department 
received  a  document  a  few  days  ago  in  which  the 
claimant's  name  was  spelled  in  two  ways.  The  office 
sent  word  to  the  claimant  that  he  must  make  an  affi- 
davit as  to  the  correct  spelling.  On  Wednesday  the 
affidavit  came.  The  claimant  spells  his  name  in  one 
way  in  the  body  of  the  paper  and  signs  it  in  an- 
|  other.—  Washington  Capitol.  yVj£K 
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Abstracts  of  Recent  decisions. 

CARRIERS  OF  PASSENGERS — NEGLIGENCE. — A  Cable 

car  stopped  short  at  a  power  bouse,  where  the  ca- 
bles are  changed.  The  windows  of  the  car  were 
broken,  and  plaintiff,  a  passenger,  was  thrown  for- 
ward, broke  her  right  caviclc,  and  was  otherwise 
injured.  Held,  that  the  court  properly  charged 
that,  if  the  accident  occurred  by  defect  in  the  road- 
way or  machinery,  the  law  presumed  the  company 
negligent,  and  it  must  explain  the  accident.  Clow 
v.  Pittsburgh  Traction  Go.  (Penn.),  27  Atl.  Rep.  1004. 

CONFLICT  OF  LAWS — STATUTE  OF  FRAUDS. — While 

the  statute  of  frauds  establishes  a  rule  by  which  cer- 
tain contracts  are  to  be  proved,  it*  terms  relate  to 
the  effect,  and  not  to  the  competency,  of  the  evi- 
dence; and  i  f  the  evidence  shows  a  contract  valid 
where  made  and  to  be  performed,  it  should  be  en- 
forced in  another  State,  although  within  the  inhibi- 
tion of  the  statute  of  frauds  of  such  State.  Eldridge 
v.  Heaton  (Cir.  Ct.,  2d  Cir.  Ohio),  7  Ohio  L.  J.  499. 

CREKIN  A  I.     EVIDENCE  —  EMBEZZLEMENT.  —  On     a 

prosecution  for  embezzlement,  evidence  that  de- 
fendant, two  months  after  the  offense  charged  in 
the  information,  embezzled  another  sum  of  money 
from  defendant,  is  not  admissible  to  show  his  in- 
tention in  taking  the  first  sum.  People  v.  Hill  (Cal.), 
34  Pac.  Rep.  854. 

Criminal  law — false  pretenses — intent.  — On 
a  trial  for  a  violation  of  the  Penal  Code,  section  532, 
which  denounces  as  a  criminal  "every  person  who 
knowingly  and  designedly,  by  false  and  fraudulent 
representations,  defrauds  any  other  person  of  prop- 
erty," it  is  no  defense  that  defendant  had  no  intent 
to  defraud  when  he  obtained  the  goods  by  false 
pretenses,  but  fully  intended  to  pay  for  the  goods, 
and  felt  sore  of  his  ability  to  do  so  when  the  bill 
would  become  due.  People  v.  Meiger  (Ga.),  84  Pac. 
Rep.  826. 

Deed  to  Catholic  bishop— title. — A  deed  to  a 
bishop  of  the  Roman  Catholic  Church  for  the  bene- 
fit of  the  church,  "and  to  his  successors  and  as- 
signs forever,"  vests  a  fee-simple  title  in  such 
bishop,  in  trust  for  the  bishop,  in  the  absence  of 
any  condition  subsequent,  either  expressed  or  im- 
plied.    Gabert  v.  Oleott  (Tex.),  23  S.  W.  Rep.  985. 

Elections  —  local  option  —  publication.  — 
Where,  after  publishing  an  order  declaring  the  re- 
sult of  a  local  option  election  for  three  successive 
weeks,  further  publication  is  stopped  by  a  tempo- 
rary injunction,  and  after  the  order  is  dissolved  the 
order  is  published  for  another  week,  such  publica- 
tion is  not  a  publication  for  "  four  successive 
weeks,"  within  R.  S.,  art.  8234,  requiring  the  court 
to  have  published  for  "  four  successive  weeks"  the 
order  declaring  the  result  of  the  election.  McDauiel 
t.  State  (Tex.),  23  S.  W.  Rep.  989. 


Evidence  of  intent. — In  a  criminal  case,  when 
it  is  proved  that  the  defendant  has  committed  some 
act,  and  the  motive  with  which  it  was  done  is 
material,  he  may  testify  in  regard  to  his  motive,  and 
may  prove  facts  by  others  tending  to  show  his  in- 
tent; and  when  evidence  tending  to  show  a  guilty 
motive  on  the  part  of  the  accused  has  been  given, 
he  has  a  right  to  give  evidence  to  prove  a  different 
motive  and  repel  the  imputation.  People  v.  Gard- 
ner, 73  Hun,  67. 

Fraudulent  conveyances.— The  fact  that  one 
conveys  a  large  portion  of  his  property,  without 
valuable  consideration,  to  his  wife,  knowing  at  the 
time  that  his  debts  cannot  be  paid  without  recourse 
to  such  property,  tends  strongly  to  prove  that  the 
conveyance  was  made  with  intent  to  defraud  cred- 
itors.    ThreVcel  v.  Scott  (Cal.),  34  Pac.  Rep.  850. 

Husband  and  wife — community  property. — 
Pension  money  paid  to  a  veteran  in  the  civil  war  is 
a  donation  from  the  government,  and  is  his  separate 
property,  though  he  did  not  receive  it  until  after 
his  marriage;  and  the  fact  that  he  iuvested  it  in 
land  does  not  change  its  character  into  community 
property.  Johnson  v.  Johnson  (Tex.),  28  S.  W.  Rep. 
1022. 

Judgment. — A  presumption  of  payment  of  a  judg- 
ment may  arise  from  a  great  lapse  of  time  since  it 
was  docketed,  although  less  than  twenty  years,  and 
evidence  that  during  such  time  the  debtor  was  in 
good  circumstances  and  the  creditor  in  poor  cir- 
cumstances is  admissible  in  support  of  that  pre- 
sumption.    Hatter  of  Looratn,  73  Hun,  177. 

Married  woman — transfer  of  separate  PHor- 
erty. — Where  a  woman  consents  to  the  transfer  of 
her  separate  estate  to  her  husband,  and  its  invest- 
ment in  a  certain  manner,  she  cannot  avoid  the 
transaction  on  the  ground  of  ignorance  of  the  law 
affecting  the  subject.  Osburn  v.  Throckmorton  (Vs.), 
18  S.  E.  Rep.  284. 

Partnership. — Where  a  single  person  does  busi- 
ness under  a  partnership  name,  the  reputed  firm 
may  be  sued  under  such  name ;  and  execution  on 
judgment  obtained  will  ruo  against  the  partnership 
in  name,  leviable  on  its  property,  the  action  being 
in  the  nature  of  a  proceeding  in  rem.  Birmingham 
Loan  cfe  Auction  Co.  v.  First  Nat.  Bank  of  Anniston 
(Ala.),  13  South.  Rep.  945. 

Vendor  and  purchaser. — A  grantee  of  lots 
which  arc  included  within  and  subject  to  a  parol 
agreement  between  adjoining  owners  restricting  the 
right  of  building  thereon,  who  takes  his  conveyance 
with  full  knowledge  of  the  extent  and  nature  of  the 
restrictions,  takes  the  land  subject  to  such  restric- 
tions, and  is  bound  thereby.  Hayward  Homestead 
Tract  Assn.  v.  Miller  (N.  Y.  Sup.  Ct.,  Eq.T.,  1893) 
6  Misc.  Rep.  254. 
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DEATH  OF  MRS-  BBADWELL. 

MRS.  MYRA  BRADWELL,  editor  of  the  Chicago 
Legal  News,  and  the  first  woman  lawyer  to  apply 
for  admission  to  the  bar  of  Illinois,  died  on  the  14th 
instant,  at  Chicago,  aged  sixty-three  years.  Mrs. 
Bradwell  was  one  of  the  several  Chicago  women 
who  have  promoted  the  cause  of  legal  education 
among  the  members  of  her  sex.  Her  husband  was 
for  many  years  a  judge  of  one  of  the  Illinois  courts, 
and  also  compiled  many  volumes  of  reports,  his 
wife  assisting  him  in  the  latter  work. 

Mrs.  Bradwell  studied  law,  and  in  1860  passed  the 
required  examination,  but  was  not  admitted  to  the 
bar.  She  sought  the  aid  of  the  courts  to  secure  her 
right  to  practice,  and  her  suit  was  passed  upon  by 
the  highest  court  of  Illinois,  and  finally  by  the 
United  States  Supreme  Court,  but  the  decisions 
were  unfavorable.  A  few  years  later  the  Legislature 
passed  an  act  permitting  women  to  gain  admission 
to  the  bar,  but  Mrs.  Bradwell  had  become  interested 
in  the  work  of  editing  the  Legal  News,  and  she  did 
not  renew  her  demand. 

All  the  members  of  her  family  are  lawyers.  Her 
husband  is  one  of  the  best  known  members  of  his 
profession  in  Chicago.  She  has  a  son  a  lawyer,  and 
a  daughter,  Bessie  Bradwell,  was  admitted  to  the 
bar  in  1893,  and  afterward  was  married  to  Frank  A. 
Helmer,  who  is  also  a  lawyer. 

Mr.  Brad  well's  trouble  was  chronic,  and  was  due 
to  an  abdominal  tumor.  With  her  accustomed  vigor, 
Mrs.  Bradwell  kept  at  her  work  until  September  7, 
when,  on  returning  from  a  meeting  of  the  World's 
Fair  board  of  lady  managers  at  Jackson  Park,  she 
went  immediately  to  bed,  and  was  confined  to  her 
room  ever  since. 

Mrs.  Bradwell  was  born  in  Manchester,  Vt„  Feb- 
ruary 11,  1831.  Her  parents  were  Eben  Colby  and 
Abigail  Willey  Colby,  both  offshoots  from  solid 
colonial  stock.  Her  early  training  was  received  at 
a  small  town  in  western  New  York,  her  parents 
Anally  removing  to  Chicago  when  she  was  twelve 
years  old.  Myra  was  sent  to  school  at  Kenosha,  and 
her  education  was  completed  at  the  Elgin  Seminary. 
In  1852  she  was  married  to  James  B.  Bradwell,  a 
young  lawyer.  In  1868  she  established  the  Chicago 
Legal  New».  Mrs.  Bradwell  has  had  four  children, 
two  of  whom,  James  and  Myra,  are  dead. 


KING-  OSC  A  R  of  Sweden  once  passed  through  a  lit- 
tle town  which  was  festively  decorated  for  the 
occasion.  Among  the  rest,  a  huge  transparency,  fixed 
to  a  gloomy-looking  edifice,  attracted  his  attention. 
It  bore  the  inscription  "  Welcome  to  your  majesty  " 
in  gigantic  characters.  "  What  building  is  that?  " 
the  King  inquired.  "That  is  the  county  prison, 
your  majesty,"  replied  one  of  his  aldermen.    The 


King  laughed,  and  was  heard  to  observe:  "  That  is 
carrying  matters  a  little  too  far." 

The  advice  of  the  famous  Attorney-General 
William  Wirt  to  a  law  student  contains  in  it  much 
truth  that  might  with  wisdom  be  heeded.  He  said : 
" In  the  first  place,  you  must  read,  sir;  you  must 
read  and  meditate.  You  must  read  like  Jefferson 
and  speak  like  Henry.  *  *  *  You  are  to  re- 
member that  glory  is  not  that  easy  kind  of  inherit- 
ance which  the  law  will  cast  upon  you  without  any 
effort  of  your  own ;  but  that  you  are  to  work  for  it, 
and  fight  for  it,  with  the  patient  perseverance  of  a 
Hercules.  You  are  also  to  bear  in  mind  that  the 
friends  who  know  and  love  you  and  acknowledge 
your  talents  are  not  the  world.  That  in  regard  to 
the  world  upon  which  you  are  entering  you  are  un- 
known ;  that  with  them  you  have  to  make  your  way 
as  a  perfect  stranger." 

A  somewhat  novel  case,  says  the  English  Law  Qa- 
tette,  came  before  his  honor  Judge  Heywood  at  the 
Manchester  County  Court,  recently.  Jacob  Spaw 
brought  an  action  against  J.  H.  Parkinson,  a  den- 
tist, practising  in  Manchester,  to  recover  £25  as 
compensation  for  personal  injury  caused,  as  was  al- 
leged, by  the  negligence  of  the  defendant's  operator 
in  extractinga  tooth.  It  appeared  that  after  the  ope- 
ration the  plaintiff  suffered  from  hemorrhage  to 
such  an  extent  that  he  had  to  be  attended  by  a 
medical  man.  Another  dentist  subsequently  ex- 
tracted a  piece  of  the  fang,  which  had  been  left  in 
the  gum.  It  was  contended  for  the  defendant  that 
the  bleeding  was  due  to  the  predisposition  on  the 
part  of  the  plaintiff  to  hemorrhage.  His  honor 
found  for  the  plaintiff ,and  awarded  him  £15  damages. 
A  somewhat  similar  case  to  the  above  was  heard  in 
Rochdale  County  Court,  when  John  Bam  ford  recov- 
ered £21  from  R.  Butterworth,  a  Rochdale  dentist. 

The  following  anecdote  of  Mr.  Justice  Stephen 
appears  in  the  Modern  Review:  "  It  was  at  Leeds  As- 
sizes, and  one  day  Mr.  Justice  Fitzjames  Stephen 
re-entered  the  court  after  luncheon  long  before  it 
was  otherwise  necessary  for  him  to  do  so,  in  order 
to  read  over  his  notes.  A  solitary  juryman  was 
there  munching  his  midday  sandwich.  'A  fine  day, 
my  lord,'  remarked  this  individual  to  his  lordship, 
somewhat  to  the  latter's  surprise.  '  Yes,  sir,'  the 
judge  answered,  with  his  wonted  gravity,  *  it  is  a 
very  fine  day.'  '  Has  your  lordship  ever  heard  Mr. 
Waddy  preach? '  asked  the  irrepressible  juror,  reck- 
less of  the  worse  than  Serbonian  bog  which  was 
waiting  to  receive  his  remains.  '  If  not,'  he  contin- 
ued, '  I  shall  be  most  happy  to  give  your  lordship  a 
seat  in  my  pew  next  Sunday.'  The  judge's  face 
darkened  as  he  looked  from  his  notes,  and  in  an 
awful  voice  growled,  '  No,  sir,  I  have  not  heard  Mr. 
Waddy  preach,  and,  please  heaven,  I  never  will  un- 


less conveyed  thither  by  superior  force! ' " 
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JOOIXAL  COKPANT.] 


THE  Balfour  Extradition  Case  is  exciting 
elaborate  discussion  in  the  British  law 
journals,  and  involves  some  questions  that  will 
interest  lawyers  in  all  countries.  The  defend- 
ant is  Jabez  Spencer  Balfour,  who,  being  ac- 
cused of  fraud  in  the  promotion  and  manage- 
ment of  various  companies  in  England,  involv- 
ing the  loss  of  several  hundred  thousand  pounds 
to  shareholders,  fled  from  that  country  and  took 
refuge  in  the  Argentine  Republic,  between 
which  country  and  Great  Britain  there  was  at 
that  time  no  treaty  of  extradition.  It  appears 
however  that  an  extradition  treaty  with  Argen- 
tina was  arranged  so  long  ago  as  May,  1889, 
but  was  not  ratified  at  Buenos  Ay  res,  until  the 
15th  of  December  last.  Under  section  2  of 
the  English  Extradition  Act,  1870,  the  treaty 
must  be  followed  by  an  order  in  council  apply- 
ing that  act  to  Argentina,  and  this  order  was 
made  on  the  29th  ult.,  the  9th  of  February  be- 
ing fixed  as  the  day  for  it  to  take  effect.  Among 
the  crimes  for  which  extradition  is  to  be  granted 
are  fraud  by  a  bailee,  banker,  agent,  factor, 
trustee,  director,  member,  or  public  officer  of 
any  company,  punishable  with  imprisonment 
for  not  less  than  one  year  by  any  law  for  the 
time  being  in  force,  and  also  crimes  against  the 
bankruptcy  law.  There  appears  to  be  nothing 
in  the  treaty  expressly  making  it  retrospective, 
but  the  general  condition  for  extradition  is  con- 
tained in  article  1 1 ,  which  provides  that  "  the 
extradition  shall  take  place  only  if  the  evidence 
be  found  sufficient,  according  to  the  laws  of 
the  State  applied  to,  to  justify  the  committal  of 
the  prisoner  for  trial,  in  case  the  crime  had 
been  committed  in  the  territory  of  the  same 
State."  In  the  absence  of  any  restriction  in 
the  treaty,  there  seems  no  reason  to  doubt  that 
it  applies  to  crimes  committed  before  it  came 
into  force. 

Vol.  49  —  No.  8. 


Apart  from  treaty,  the  extradition  might  take 
place  by  virtue  of  international  law  and  the 
comity  of  nations.  Numerous  writers — Gro- 
tius,  Vattel,  Kent,  and  others  —  lay  it  down 
that  it  is  the  duty  of  the  nation  with  which  a 
criminal  has  taken  refuge  either  itself  to  punish 
him  or  to  deliver  him  up  to  his  own  country, 
and  convenience  obviously  points  to  the  latter 
course.  In  accordance  with  this  principle 
Arguelles,  the  governor  of  a  district  in  Cuba, 
wtio  fraudulently  represented  that  a  number  of 
liberated  slaves  had  died  of  small-pox,  whereas, 
in  fact,  he  sold  them  into  slavery  again  and  fled 
to  New  York  with  the  proceeds,  was  in  1864 
given  up  by  the  United  States  government  to 
Spain,  as  a  purely  executive  act  and  not  under 
treaty.  Mr.  Seward  justified  this  as  being  done 
"  in  virtue  of  the  law  of  nations  and  the  Con- 
stitution of  the  United  States,"  and  proceed- 
ings which  were  taken  to  condemn  the  act  as  a 
violation  of  the  Constitution,  and  in  derogation 
of  the  right  of  asylum,  came  to  nothing.  See 
Clarke  Extrad.  (2nd  ed.),  70.  Lord  Coke,  on, 
the  other  hand  (Third  Inst.  180),  boldly  de- 
clares "  that  divided  kingdoms  under  several 
kings,  in  league  with  one  another,  are  sanctuaries 
for  servants  or  subjects  flying  for  safety  from 
one  kingdom  to  another;  and,  upon  demand 
made  by  them,  are  not,  by  the  laws  and  liberties 
of  kingdoms,  to  be  delivered."  This,  he  says, 
"is  holden,  and  so  it  hath  been  resolved;"  but 
it  seems  to  be  unknown  what  authority,  if  any, 
he  had  for  the  statement,  and  in  the  last  cen- 
tury judicial  opinion  was  in  favor  of  recognizing 
the  duty  of  extradition.  "  The  government," 
it  was  said  in  East  India  Co.  v.  Campbell,  1  Ves. 
Sr.  246,  "  may  send  a  prisoner  to  answer  for  a 
crime  wherever  committed,  that  he  may  not  in- 
volve his  country,  and  to  prevent  reprisals." 
In  the  present  century,  on  the  contrary,  the 
English  government  and  its  law  officers  have 
acted  on  the  principle  that,  in  the  absence  of 
an  act  of  Parliament,  there  is  no  authority  to 
detain  or  deliver  up  persons  charged  with 
offenses  against  a  foreign  State  (Forsyth  Cases 
and  Opinions  on  Constitutional  Law,  341 ;  Clarke 
Extrad.  no),  and  hence  it  came  to  be  the  set- 
tled practice  to  make  even  a  treaty  for  extra- 
dition dependent  on  special  ratification  by  the 
Legislature,  a  state  of  things  which  was  pro- 
ductive of  much  inconvenience,  and  which  was 

altered  by  the  general  provisions  of  the  English 
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Extradition  Act,  1870.  Under  the  circum- 
stances, the  London  Solicitors'  Journal  thinks 
that  Great  Britain  can  hardly  expect  other 
nations  to  act  upon  a  principle  of  international 
law  which  she  does  not  accept  herself,  and  to 
give  up  suspected  persons  in  the  absence  of 
treaty;,  but  a  foreign  nation  which  does  so  give 
them  up  merely  adopts  the  correct  view  of  in- 
ternational duty,  and  when  the  surrender  is 
facilitated  by  treaty,  there  seems  to  be  no  reason 
why  the  treaty  should  not  be  retrospective  in 
its  operation. 

The  London  Law  Journal  argues  that  the 
case  of  Balfour  is  exclusively  within  the  com- 
petence of  the  Argentine  courts  of  justice, 
whose  decision  is  binding  on  the  Argentine  ex- 
ecutive. The  willingness  of  the  executive  to 
surrender  the  accused  is  of  no  further  import- 
ance than  that  it  enabled  the  matter  to  come 
before  the  courts,  assuming  that  the  treaty  is 
not  applicable.  Cod.  Proc.  Crim.,  art.  652. 
The  Federal  courts,  including  the  Supreme 
Court  in  the  last  instance,  are  charged  with  the 
supervision  of  extradition  cases,  and  generally 
with  the  relations  of  foreigners.  Const. ,  art. 
100.  They  will  first  have  to  decide  whether 
the  case  falls  within  the  treaty.  It  has  been 
suggested  that  the  treaty  might  be  held  to  relate 
back  to  the  date  of  its  original  conclusion  in 
1880.  This  however  seems  improbable  in  view 
of  article  18  of  the  treaty  providing  that  it  be- 
comes effective  in  the  Republic  ten  days  after 
its  publication.  The  treaty  contains  no  retro- 
spective clause.  This  must  be  held  to  be  in 
accordance  with  sound  principles  of  legislation. 
The  objection  to  ex  post  facto  legislation  is  com- 
mon to  the  English  common  law,  to  the  United 
States  Constitution,  and  to  the  express  pro- 
visions of  the  Constitution  of  the  Argentine 
Republic. 

As  far  as  British  obligations  are  concerned, 
it  is  clear  that  in  accordance  with  the  rule  in 
Clinton's  case,  1843,  an  Argentine  fugitive,  in  a 
precisely  similar  condition  to  Balfour,  would  be 
released  on  habeas  corpus  by  a  British  court, 
and  his  surrender  refused.  This  fact  will 
probably  weigh  with  the  Argentine  tribunals  in 
considering  the  question  whether  reciprocity 
can  be  held  to  exist.  Cod.  Proc.  Crim.  646, 
subs.  2. 


Assuming  the  treaty  not  to  be  applicable  to 
the  present  case,  there  remains  to  be  considered 
the  Argentine  law  determining  the  action  of  the 
Federal  courts.  Unlike  the  English  law,  the 
Argentine  codes  legalize  extradition  in  the  ab- 
sence of  treaty.  In  England  an  accused  per- 
son arrested  with  a  view  to  extradition  in  the 
absence  of  treaty  would  be  released  by  the 
courts.  In  the  Argentine  Republic  the  case 
would  come  up  for  judicial  review,  and  judicial 
permission  may  be  accorded.  The  Argentine 
Code  of  Criminal  Procedure  provides  that  ex- 
tradition, in  the  case  that  there  is  no  treaty, 
must  be  carried  out  in  accordance  with  the 
principle  of  reciprocity  or  the  uniform  practice 
of  nations:  "  A  falta  de  tratados,  en  los  casos 
en  que  sea  procedente  la  extradicion,  segun  el 
principio  de  recipio  6  la  practica  uniforme  de 
las  naciones."  Cddigo  de  Proc  Crim.  tit.  V, 
646,  2°. 

The  Federal  courts  will  therefore  have  to  de- 
cide the  exact  purport  of  the  rule  requiring 
reciprocity.  Is  the  obligation  satisfied  by  the 
British  government  having  concluded  a  treaty  ? 
Or,  as  seems  more  probable,  is  the  criterion  to 
be  the  action  of  the  British  government  and 
tribunals  in  a  precisely  analogous  case  ?  If  the 
latter  test  be  taken,  the  courts  must  hold  that 
there  is  no  reciprocity,  and  no  ground  there- 
fore for  surrendering  the  accused.  The  alter- 
native ground  for  extradition  —  the  "  uniform 
practice  of  nations  " — is  one  specially  requiring 
judicial  elucidation.  As  a  matter  of  fact,  there 
appears  to  be  no  uniform  practice  in  the  absence 
of  treaty.  The  British  practice  is  to  refuse 
extradition. 

The  application  of  article  667  will  also  have 
to  be  considered.  This  article  provides  that 
when  the  Argentine  penalty  for  the  alleged 
offense  is  less  than  the  foreign  penalty,  the  ac- 
cused can  only  be  extradited  on  condition  that 
the  Argentine  penalty  will  be  imposed  by  the 
foreign  court.  What  diplomatic  assurance  on 
this  subject  can  be  given  by  the  British  govern- 
ment? If  given,  will  it  be  accepted  by  the 
Argentine  tribunals?  And  if  accepted,  will  it 
be  binding  on  the  Court  of  Queen's  Bench  in 
England  ?  This  portion  of  the  problem  prom- 
ises the  greatest  difficulties.  The  British 
Fraudulent  Bankruptcy  Act  provides  a  maxi- 
mum penalty  of  twenty  years'  imprisonment. 
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The  Argentine  Penal  Code  punishes  offenses 
against  property  without  violence  with  a  maxi- 
mum of  six  years.  "  C6digo  Penal,"  Lib.  II,  s 
i,  Tit.  VIII,  cap.  Ill  and  IV.  De  los  Que- 
brados  y  otros  Deudores  Punibles. 


Another  possible  difficulty  has  been  sug- 
gested. Argentine  law  provides  that  if  the  ac- 
cused is  an  Argentine  citizen,  he  cannot  be 
extradited  without  his  consent.  If  he  elects  to 
be  tried  in  the  Republic,  any  charge  against 
him  can  proceed  only  in  the  Argentine  courts. 
Cod.  Proc.  Crim.  art.  669.  It  has  been  sug- 
gested that  the  accused  may  be  entitled  to  claim 
citizenship.  Argentine  law  presents  unusual 
facilities  for  obtaining  naturalization.  There 
are  two  classes  of  cases  —  one  in  which  two 
years'  residence  is  required,  the  other  irrespect- 
ive of  length  of  residence.  Any  foreigner  who 
applies  to  a  Federal  judge  obtains  a  certificate 
of  citizenship  as  of  right  in  case  he  has  rendered 
any  one  of  numerous  services  to  the  community. 
This  last  term  is  sufficiently  elastic  to  include 
by  express  provision  not  merely  service  in  the 
army  or  navy,  but  introducing  a  useful  inven- 
tion, taking  part  in  an  industrial  undertaking, 
or  marrying  an  Argentine  wife.  "  Ley  de 
Ciudadania  Argentina,"  Tit.  II,  art.  2,  subs. 
1—8.  It  has  been  reported  that  the  accused 
acquired  some  interest  in  a  brewery.  If  he  be 
entitled  to  citizenship,  he  apparently  cannot  be 
extradited  without  his  consent. 

It  is  specially  to  be  remembered  that  the 
willingness  of  the  Argentine  executive  to  sur- 
render the  fugitive  is  of  no  practical  importance 
when  the  process  has  once  been  set  in  motion. 
The  Argentine  Republic  is  under  a  rigorous  reign 
of  law  in  so  far  as  the  written  Constitution  ex- 
tends. Following  the  precedent  of  the  United 
States  Constitution,  the  Argentine  tribunals  are 
empowered  to  declare  unconstitutional  any  act 
of  the  executive  and  any  enactment  of  the 
Legislature.  This  power,  far  in  advance  of  that 
possessed  by  the  English  courts,  and  still  farther 
removed  from  the  judicial  helplessness  before 
an  "act  of  State"  obtaining  in  other  Latin 
countries,  is  mainly  attributable  to  the  lateness 
of  the  formation  of  the  Constitution  and  the 
codes,  which  now  embody  the  results  of  ad- 
vanced juristic  science. 


A  letter  to  the  London  Times  of  February  5, 
which  merits  careful  attention,  has  pointed  out 
that  the  arguments  with  respect  to  retrospectivity 
and  ex  post  facto  legislation,  upon  which  much 
stress  has  been  laid,  receive  no  real  counte- 
nance either  from  the  American  Constitution,  on 
which  that  of  Argentina  is  based,  or  from 
British  legislation.  In  the  United  States  it  was 
decided,  so  far  back  as  1874,  that  foreigners 
have  no  vested  right  of  asylum  in  the  United 
States;  that  the  constitutional  rule  against  ex 
post  facto  legislation  has  no  bearing  on  treaties 
of  extradition,  and  also  that  the  right  to  sur- 
render must  depend  on  the  particular  treaty, 
some  of  those  made  by  the  United  States  con- 
taining, and  some  not  containing,  provisions 
against  retrospectivity  —  in  other  words,  that 
there  is  no  presumption  against  giving  retro- 
spective effect  to  an  extradition  treaty.  De 
Giacomo,  12  Blatchf.  (U.  S.  Circ.  Ct.)  391. 
This  being  the  law  in  the  United  States  is  far 
more  likely  to  guide  Argentine  judges  than  any 
old  English  case.  And  the  English  Extra- 
dition Acts  clearly  contemplate  that  treaties 
apply  to  offenses  committed  before  they  came 
into  operation  unless  the  contrary  is  specifically 
stipulated.  33  and  34  Vict.,  chap.  52,  §  6. 
Consequently  the  English  text  of  the  treaty  will 
be  given  retrospective  effect  in  British  dominions, 
and  there  will  be  a  curious  absence  of  reciproc- 
ity if  the  Argentine  courts  refuse  a  like  effect 
to  the  Spanish  text.  The  treaty  probably  came 
into  force  in  Argentina  by  publication  under 
article  18,  at  some  date  before  the  arrest  of 
Balfour.  And  it  would  appear  that  the  pro- 
cedure prescribed  by  the  treaty,  so  far  as  it 
differs  from  the  Criminal  Procedure  Code  of 
Argentina,  will  supersede  it  as  to  all  cases  within 
the  treaty,  while  leaving  it  alive  as  to  cases  out- 
side the  treaty  but  falling  within  the  general 
powers  of  the  Argentine  Constitution.  That 
surrender  can  be  made  without  treaty  is  clear 
from  articles  646,  648  of  the  code.  France  and 
Argentina  have  no  treaty,  but  demand  for  ex- 
tradition was  made  by  France  in  1890.  It 
failed  however  because  the  French  law  cannot 
satisfy  the  conditions  imposed  by  article  65 1  or 
supply  the  documents  there  required.  See 
20  Clunet,  1067.  Legislation  was  proposed  to 
remove  this  difficulty,  but  it  does  not  seem  to 
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After  the  rejection  by  the  United  States  Senate 
of  the  successive  nominations  of  William  B. 
Hornblower  and  Wheeler  H.  Peckham  (both 
of  New  York)  for  associate  justice  of  the  United 
States  Supreme  Court,  vice  Blatchford,  deceased, 
President  Cleveland  nominated  Edward  Doug- 
lass White  of  Louisiana,  and  he  (being  a  sena- 
tor) was  immediately  and   unanimously  con- 
firmed.    Chief  Justice  Fuller  is  reported  to  be 
much  pleased  both  with  the  character  of  the 
appointment  and  with  the  prospect  that  when 
the  Supreme  Court  meets  again  on  March  5,  it 
will  be  with  a  full  bench,  thus  enabling  the  tri- 
bunal to  pass  upon  some  very  important  cases 
which  have  been  held  in  abeyance  in  order  that 
their  decisions  should  have  the  weight  of  the 
recorded  opinions  of  all  the  justices.    The  chief 
justice  said  of  the  appointment :  "I  am  very 
glad.     Mr.  White  is  an  excellent  lawyer,  and 
he  will  be  a  valuable  acquisition  to  the  Supreme 
bench,   particularly   because  of    his   intimate 
knowledge  of  the  Civil  Code,  or  what  is  known 
as  the  Code  Napoleon,  constructions  of  which 
are  frequently  called  for  in  a  certain  class  of 
cases  arising  in  the  States  originally  included 
in  the  limits  of  the   Louisiana  purchase.     Our 
main  reliance  in  the  past  for  information  on 
such  points  was  in  Justice  Bradley,  and  we  shall 
welcome  Justice  White  particularly  on  account 
of  his  ability  in  that  line,  and  of  course  on  ac- 
count of   his   excellent  character  legally   and 
socially."     The  new  justice  is  a  Roman  Catholic, 
and  is  the  first  of  that  faith  to  occupy  a  place 
on  the  Supreme  bench  since  the  death  of  Roger 
B.  Taney.     Some  attempt  is  being  made  to  ac- 
cuse the  President  of  having  thus  made  a  bid 
for  Catholic  support,  but  there  seems  to  be  no 
reason  to  suppose  that  he  had    Mr.   White's 
religious  belief  in  mind  when  he  decided  to  ap- 
point him.     Mr.  White  has  made  a  good  repu- 
tation in  the  Senate,  where  he  took  his  seat  in 
1891,  succeeding  James  B.  Eustis,  the  present 
minister  to  France.     He  is  forty-nine  years  of 
age,  was  born  in  Louisiana,  educated  at  George- 
town  College,    in   the   District  of  Columbia, 
served  in  the  Confederate  army,  has  been  a 
lawyer  since  1868,  and  was  an  associate  justice 
of  the  Supreme  Court  of  Louisiana  from  1878 
until  elected  to  the  Senate.     He  has  taken  a 
prominent  place  in  the  debates,  having  been 
the  leading  opponent  in  the  Anti-Option  bill  in 


the  Fifty-second  Congress,  making  a  series  of 
speeches  against  it. .  He  was  one  of  the  most 
earnest  advocates  of  the  unconditional  repeal 
of  the  purchasing  clause  of  the  Sherman  act, 
and  his  speech  on  the  bill  was  generally  re- 
garded as  an  able  one.  Mr.  White  is  described 
as  a  large,  florid,  handsome  man,  with  brown 
hair  and  smooth-shaven  face,  except  for  two 
little  ear  locks.  He  dresses  well,  and  is  quiet 
and  impulsive  in  manner.  He  is  six  feet  high, 
and  weighs  about  two  hundred  and  thirty 
pounds.  He  is  a  bachelor,  and  is  said  to  be 
engaged  to  a  handsome  and  wealthy  widow  of 
Washington,  who  is  a  native  of  Louisiana. 


A  Louisianian,  who  is  about  the  age  of  Mr. 
White,  and  who  was  his  companion  during  his 
earlier  years,  spoke  very  frankly  about  his 
doings  at  college,  and  of  the  causes  of  his  suc- 
cess. The  speaker  said  he  had  greater  advan- 
tages of  wealth  than  Mr.  White,  and  that  he 
lived  more  comfortably  at  college.  Young 
White  was  not  the  most  brilliant  scholar  in  his 
class,  for  the  relator  was  the  valedictorian,  and 
White  was  well  down  in  his  class.  The  man 
who  gave  this  account  said  that  he  was  also  vale- 
dictorian in  the  law  school,  and  that  White  was 
far  below  him.  Each  was  set  up  in  business  in 
New  Orleans,  but  the  teller  of  the  story  spent 
time  at  the  clubs  that  was  consumed  by  White 
in  close  study  of  the  law  books.  By  and  by  the 
valedictorian  became  known  as  a  club  man, 
with  a  law  office  that  he  seldom  visited,  while 
White  was  recognized  as  a  lawyer  of  deep  read- 
ing, wise  counsel,  and  great  application  and 
thoroughness.  "  Now,"  continued  this  candid 
narrator,  "  the  valedictorian  is  an  accomplished 
loafer  and  sport,  without  an  office,  a  case  or  the 
prospect  of  a  fee,  and  White,  the  man  who  was 
not  at  the  top  of  the  class,  but  who  was  always 
industrious,  is  the  peer  of  his  associates  in  the 
Senate,  a  man  of  wealth,  acquired  through  his 
practice,  and  is  about  to  grace  the  bench  of  the 
highest  court  in  the  land.  The  only  lesson 
there  is  in  it  to  boys  is:    Be  industrious." 


In  People  v.  Hayes,  140  N.  Y.  484,  it  was  held 
that  a  statute  which  permits  the  infliction  of  a 
lesser  degree  of  the  same  kind  of  punishment 
than  was  permissible  when  the  offense  was  com- 
mitted cannot  be  regarded  as  an  ex  post  facto  law. 
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REPORT   OF   THE  SECRETARY  OF    THE 
STATE  BAR  ASSOCIATION. 

THE  prosperity  which  has  attended  the  New  York 
State  Bar  Association  during  the  past  year  ren- 
ders it  a  pleasant  duty  for  the  secretary  to  present 
to  you  his  annual  report. 

The  business  transactions  he  has  had  with  a 
large  number  of  the  members  of  the  association 
hare  brought  him  into  a  relationship  with  them  which 
has  been  exceedingly  agreeable.  Frequently  meet- 
ing them  in  the  rooms  of  the  association  has  en- 
abled him  to  make  their  personal  acquaintance. 
Their  uniform  courtesies  to  him,  which  he  has  en- 
deavored to  reciprocate,  have  awakened  grateful 
emotions,  which  will  long  be  pleasing  tenants  of  his 
heart. 

Our  success  demonstrates,  among  other  things, 
that  association  and  combination  are  quite  as  advan- 
tageous to  the  members  of  the  legal  profession  as 
they  are  to  all  other  occupations. 

One    of    the   most    remarkable   features  of    the 
present  time  is  the  energy  with  which  the  princi- 
ples of  combination,  of  action  and  of  intellectual 
force  by  associated  members  is  manifesting  itself. 
't  The  evolution  in  the  mode  of  transacting  business 
whereby  great  enterprises  in   finance,   commerce, 
transportation  and  manufacturing  are  conducted  by 
combinations  of  men  and  money  in  what  are  termed 
syndicates,  corporations  and  trusts,  instead  of  by 
individuals  and   partnerships  as  formerly,  has  not 
only  changed   the  character  of  the  occupation  of 
lawyers,  but  it  has  enlarged  their  jurisdiction  and 
their  professional  usefulness.     In  former  times  they 
permitted  themselves  to  know  nothing  of  business 
affairs  except  as  they  had  to  deal  with  them  in  the 
course  of  litigation.    To-day  they  must  keep  abreast 
of  the  business  and  inventive  world ;  for  the  princi- 
pal demand  for  their  guiding  counsel  comes  there- 
from, and  they  are  called  upon  daily  for  the  appli- 
cation thereto  of  new  legal  principles  and  methods." 
The   change,   we  may   well   say  the  revolution, 
which   combination  and  association  have  made  in 
the  business  world,  renders  organizations  of  that 
nature  a  necessity  to  the  legal  profession.     The  ad 
vantage  and  usefulness  of  our  association,  estimated 
by  the  energy  and  success  with   which   its   work 
has  been  conducted,  renders  it  a  generally  acknowl- 
edged   example  of  the  benefit  resulting  from  such 
organizations  to  the  legal  profession. 

It  has  been  said  that  of  all  the  professions  ours  is 
the  least  inclined  to  association  and  •  combination. 
This  was  exhibited  in  a  remark  of  the  greatest  law- 
yer known  in  English  history,  Sir  Francis  Bacon. 
He  had  often  importuned  Queen  Elizabeth  to  bestow 
apon  him  the  order  of  knighthood,  which  would  ren- 
der him  a  peer  of  the  realm,  but  she  persistently  re- 
fused.    When  her  successor,  James  I.,  ascended  the 


throne,  one  of  his  first  acts  was  to  make  Bacon  a 
peer.  But  there  were  over  fifty  others  upon  whom 
the  same  honor  was  conferred.  When  Sir  Francis  was 
congratulated  upon  being  elevated  to  the  peerage, 
he  solemnly  shook  his  bead  and  replied  that  "  the 
peerage  bad  been  too  gregarious  for  those  called  to 
the  bar."  So  I  conceive  that  there  is  a  class  of 
those  called  to  the  bar  at  the  present  time  who  dis- 
like gregariousness  and  are  therefore  opposed  to 
assocition. 

But  it  is  said  there  is  an  association  that  cannot 
be  avoided;  that  the  special  erudition  which  lawyers 
derive  from  their  studies  give  them  superiority  in 
intellectuality,  rendering  them  a  natural  combina- 
tion of  men  having  a  common  interest,  placing  them 
beyond  whatever  necessity  there  may  be  for  particu- 
lar or  closer  association.  But  a  nearer  view  of  the 
best  interests  of  the  legal  profession  shows  the  fore- 
going a  strong  argument  in  favor  of  associations 
like  ours,  for  it  admits  that  there  exists  a  natural 
necessity  for  such  an  organization. 

It  is  certain  that  there  is  a  very  large  class  of 
lawyers,  who  rank  among  the  ablest  of  the  profes- 
sion, who  keenly  enjoy  the  pleasures  and  advantages 
arising  from  socially  commingling  with  their  profes- 
sional brethren.  But  the  pleasure  of  social  inter- 
course has  not  been  the  only  benefit  which  the 
association  has  been  to  its  members  and  the  profes- 
sion. It  has  facilitated  the  administration  of  jus- 
tice. It  has  promoted  reform  in  the  law,  elevated 
the  standard  of  integrity,  honor  and  courtesy 
among  the  members  of  the  legal  profession,  and  it 
has  entered  the  eighteenth  year  of  its  existence  en- 
gaged in  the  great  work  of  reformation  of  the  law, 
of  legislation,  in  effecting  a  unanimous  system  of 
admission  to  the  bar  and  many  other  improvements 
in  our  jurisprudence. 

This  work  was  greatly  facilitated  at  our  last 
annual  meeting  by  President  Fiero,  in  his  annual 
address  on  that  occasion,  in  which  he  ably  and 
practically  considered  the  questions  of  law  reform 
in  the  interest  of  the  administration  of  justice. 

"  It  Is  peculiarly  fitting  "  be  said,  "  that  this  subject  should 
be  considered  by  this  association  of  the  members  of  the  bar  of 
New  York,  In  view  of  the  history  of  law  reform  as  connected 
with  legislation  in  this  State." 

"Since  1826,  when  the  commission  for  the  revision  of  the 
statutes  was  appointed,  to  this  hour,  New  York  has  led  in  the 
improvement  of  methods  for  the  administration  of  the  law. 

Following  the  Revised  Statutes,  which  are  a  monument  to 
the  learning  and  ability  of  the  revisers  and  mark  a  distinct 
period  in  the  development  of  statute  law,  and  at  a  considerable 
interval,  lathe  Constitution  of  1846,  providing  for  the  consolida- 
tion of  courts  of  law  and  equity,  supplemented  by  the  Judi- 
ciary Article  of  1847  and  the  Code  of  Procedure  of  1848." 

It  is  quite  true  that  the  work  of  codification  has  not  pro- 
ceeded so  rapidly  or  to  so  great  an  extent  in  this  as  iu  other 
States  and  countries,  and  that  by  a  so-called  revision  of  the 
Code  of  Procedure  the  progress  of  law  reform  has  been  much 
retarded,  yet  the  inspiration  out  of  which  has  grown  the 
modern  system  of  procedure  came  from  the  State  of  New  York, 
and  after  a  long  period  of  time  the  work  begun  by  the  Revised 
Statutes  is  again  proceeding  as  a  revision  of  the  general  laws 
by  the  commissioners  of  statutory  revision." 
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Among  the  questions  considered  by  Mr.  Fiero, 
were  revisions  of  general  laws,  Code  of  Procedure, 
law  reporting,  etc.,  admission  to  the  bar,  Court  of 
Appeals,  legislative  counsel,  and  statutory  enact- 
ment of  common  law  rules. 

Following  the  president's  address  was  the  adoption 
of  the  following  resolution : 

Raolved,  That  tbe  recommendations  in  the  president's  ad- 
dress upon  law  reporting,  legislative  counsel  and  the  statutory 
enactment  of  common  law  rules,  and  tbe  recommendations  of 
Justice  Parker  in  his  address,  be  adopted  and  referred  to  a 
sub-committee  of  the  committee  on  law  reform,  to  consist  of 
eight  members  and  the  president  of  the  association. 

Subsquently,  tbe  president  appointed  the  following  com- 
mittee: First  district,  William  B.  Hornblower;  second  district, 
Hamilton  Fish,  Jr.;  third  district,  John  J.  Linson;  fourth  dis- 
trict, Zerah  S.  Westbrook;  fifth  district.  Frank  Hiscock;  sixth 
district,  Charles  A.  Collin;  seven  district,  Martin  W.  Cooke; 
eighth  district,  Adelbert  Moot. 

At  the  call  of  the  president  of  the  association,  the  committee 
met  at  tbe  rooms  of  the  association  for  action  with  reference 
to  the  matters  referred  to  it,  and  after  full  discussion  sub-com- 
mittees were  appointed  to  Inquire  Into  and  report  upon  the  dif- 
ferent subjects  submitted. 

The  proceedings  of  these  committees  are  con- 
tained in  the  report  of  the  committee  of  nine  from 
the  committee  on  law  reform,  submitted  December 
28,  1893.  This  report  has  been  placed  in  the  hands 
of  all  members  of  the  association,  and  to  consider- 
able extent  in  the  hands  of  lawyers  not  members  of 
it.  The  secretary  refers,  with  pleasure,  to  the  very 
able  report  of  the  committee  on  admission  to  the 
bar,  appointed  at  our  last  annual  meeting.  This 
committee  consisted  of  Tracy  C.  Becker,  J.  Newton 
Fiero,  Louis  Marshall,  Edward  G.  Whitaker  and 
Charles  M.  Preston.  These  gentlemen  entered  on 
the  discharge  of  their  duties  with  industry  and 
careful  consideration.  To  use  the  language  of  their 
report : 

After  consultation  with  members  of  the  bench  and  bar,  a  bill 
was  dratted,  meeting  with  the  unanimous  approval  of  your 
committee,  and  placed  In  tbe  hands  of  tbe  chairman  of  the 
judiciary  committee  of  the  Senate,  by  whom  It  was  Introduced 
In  that  body,  and  the  chairman  of  the  committee  on  codes,  of 
the  Assembly,  Introduced  It  to  that  body. 

Hearings  were  had  from  time  to  time  before  the  Judiciary 
committee  of  the  Senate,  which  were  attended  by  the  presi- 
dent of  tbe  association  and  other  members  of  tbe  committee, 
resulting  in  the  adoption  of  amendments  to  the  bill  from  time  to 
time,  so  that  as  reported  by  that  committee  It  reads  as  follows: 

"  Section  M.  A  citizen  of  the  State  of  full  age,  applying  to  be 
admitted  to  practise  as  an  attorney  or  counsellor  in  the  courts 
of  record  of  the  State,  must  be  examined  and  licensed  to  prac- 
tise as  herein  prescribed.  A  State  board  of  law  examiners  is 
hereby  created,  to  consist  of  three  members  of  tbe  bar,  of  at 
least  ten  years'  standing,  who  shall  be  appointed  from  time  to 
time  by  tbe  Court  of  Appeals,  and  bold  office  as  members  of 
such  board  for  a  term  of  three  years.  8uch  court  shall  pre- 
scribe rules  providing  for  uniform  system  of  examination  which 
shall  govern  such  board  of  law  examiners  in  the  performance 
of  its  duties.  There  shall  be  examinations  of  all  persons  apply- 
ing for  admission  to  practise  as  attorneys  and  counsellors-at- 
law  at  least  twice  in  each  year  in  each  judicial  department  and 
at  such  other  times  and  places  as  the  Court  of  Appeals  may 
direct.  Every  person  applying  for  such  examination  shall  pay 
such  fee  as  may  be  fixed  by  the  Court  of  Appeals  as  necessary 
to  cover  the  cost  of  such  examinations.  Only  one  examination 
fee  shall  be  required .  Such  board  shall  certify  to  the  General 
Term  of  the  department  In  which  each  candidate  has  resided 
for  the  past  six  months  every  person  who  shall  pass  tbe  ex- 
amination, provided  such  person  shall  have  In  other  respects 
compiled  with  the  rules  regulating  admission  to  practise  as  at- 
torneys and  counsellors,  which  fact  shall  be  determined  by  said 
board   before  examination.    Upon   such   certificate,    if  the 


General  Term  shall  And  that  such  person  Is  of  good  moral  char- 
acter, It  snail  enter  an  order  licensing  and  admitting  him  to 
practise  as  an  attorney  and  counsellor  In  all  the  courts  of  the 
State.  Race  or  Bex  shall  constitute  no  cause  for  refusing  any 
person  examination  or  admission  to  practice.  Any  fraudulent 
act  or  representation  by  an  applicant  in  connection  with  his 
application  or  admission  shall  be  sufficient  cause  for  the  revo- 
cation of  his  license  by  the  General  Term  granting  the  same." 

The  bill  failed  of  passage  In  the  Senate  upon  the  last  day  of 
the  session  by  reason  of  its  having  been  laid  aside  for  examina- 
tion at  tbe  request  of  a  senator,  and  not  having  again  been 
reached  before  the  hour  of  final  adjournment. 

The  bill,  as  reported  by  the  Senate  judiciary  committee,  was 
favorably  reported  by  the  Assembly  committee  ou  codes,  with 
the  active  co-operation  and  assistance  of  Hon.  William  Sulxer, 
speaker  of  the  Assembly,  who  took  much  interest  in  forward- 
ing the  bill,  and  was  passed  by  the  Assembly. 

The  bill,  as  finally  amended,  is  tbe  result  of  careful  examina- 
tion and  Investigation  by  members  of  tbe  profession  in  tbe 
Legislature,  as  well  as  on  the  part  of  members  of  tbe  associa- 
tion. Especial  mention  should  be  made  of  Hon.  Charles  T. 
Saxton,  who  as  a  sub-committee  of  the  committee  on  the  judi- 
ciary, nave  the  matter  much  time  and  attention,  and  it  is  due 
to  his  watchful  care  and  active  interest  in  the  matter  that  so 
much  progress  was  made  in  that  body. 

In  view  of  the  fact  that  tbe  bill  met  such  general  approval 
and  only  failed  of  passage  by  accident  in  one  house,  after  hav- 
ing passed  the  otber,  your  committee  recommend  that  It  be 
presented  to  the  Legislature  at  an  early  day  and  pressed  to  Its 
passage  on  behalf  of  the  association . 

This  bill  was  submitted  to  the  members  of  the 
Court  of  Appeals  for  suggestions,  criticism  and  ap- 
proval by  the  president  of  the  association,  who 
addressed  the  following  letter  to  Hon.  Charles  An- 
drews, chief  judge  of  the  Court  of  Appeals: 

Rooks  New  Tore  State  Bar  Association,  I 
Capitol,  Albany,  N.  T.  I 

Hon.  Charles  Anobbws,  Chit/ Judge  Onurt  of  Appeal*: 

Dear  Sou— During  the  legislative  session  of  1893  a  bill  was 
presented  and  urged  In  behalf  of  the  New  York  State  Bar  As- 
sociation as  an  amendment  to  section  58  of  the  Code,  a  oopy 
of  which  I  herewith  transmit  to  you,  the  purpose  of  which  Is 
to  obtain  a  uniform  system  of  examinations  for  admission  to 
the  bar.  The  act  passed  the  Assembly,  but  after  being  re- 
ported by  tbe  judiciary  committee  of  the  Senate,  failed  of 
passage  in  that  branch  by  reason  of  want  of  time  before  ad- 
journment. 

I  am  requested  by  tbe  committee  having  the  matter  in 
charge,  and  also  by  tbe  joint  executive  committee  and  the 
committee  on  law  reform  of  the  association,  to  submit  the  bill 
to  the  members  of  the  Court  of  Appeals  for  suggestion,  criti- 
cism and  approval. 

Tbe  association  has  manifested  much  Interest  In  the  matter, 
and  tbe  proposed  bill  Is  regarded  by  it  as  being  in  tbe  Interest 
of  a  higher  standard  of  attainment  for  admission  to  the  bar. 
I  am,  very  respectfully  yours, 

J.  Newton  Fibbo, 
President  New  YirrK  State  Bar  AuociatUm. 

In  due  time  Mr.  Fiero  received  the  following  let- 
ter from  Judge  Andrews : 
The  Hon.  J.  Newton  Fibbo,  President  State  Bar  Association : 

Dear  Sir.— I  have  your  favor  of  the  18th  December,  and 
have  examined  the  proposed  bill  for  securing  a  uniform  sys- 
tem for  the  examination  of  law  students,  and  have  only  to  say 
that.  In  my  opinion,  the  best  sentiment  of  the  profession  will 
favor  any  Improved  method  of  making  examination  a  real 
test  of  fitness  of  candidates  for  admission  to  the  bar.  Asa 
member  of  the  court  upon  which,  by  tbe  proposed  bill.  Im- 
portant duties  are  devolved  in  carrying  out  the  scheme,  I  pre- 
fer to  go  no  further  than  to  say  that  its  general  purpose  has 
my  cordial  approval . 

,  Very  truly  yours, 

Charles  Andrews. 

It  will  thus  be  seen  that  the  great  question  con- 
cerning admission  to  the  bar,  through  the  efforts  of 
our  association,  is  approaching  a  final  and  satisfac- 
tory settlement.  The  bill  to  which  I  have  referred 
will  be  introduced  into  the  present  Legislature. 
Digitized  by  V3OOQIC 
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That  branch  of  law  reform  defined  as  "legislative 
reform  "  has  been,  aud  will  continue  to  be,  practi- 
cally and  successfully  considered  by  the  association 
through  the  efforts  of  the  committee  on  law  re- 
form. 

At  the  annual  meeting  of  1893  the  Hon.  Alton  B. 
Parker  gave  the  work  of  legislative  reform  a  deci- 
ded impetus  by  his  address,  entitled  "A  Phase  of 
Law  Reform,"  from  which  we  take  the  following 
extracts: 

The  object  of  the  New  York  State  Bar  Association  —  "  To 
promote  reform  In  the  law.  and  to  facilitate  the  administration 
of  justice  "  —  Is  a  noble  one. 

A  clear  and  comprehensive  conception  of  this  purpose  has 
it*  well-defined  limit  of  Inclusion  and  exclusion,  and  as  rigidly 
shuts  out  all  needless  or  harmful  change,  or  change  for  pri- 
vate purpose  —  which  is  the  opposite  of  reform  and  alien  to 
the  administration  of  justice  —  as  it  earnestly  seeks  the  pro- 
gressive and  permanent  betterment  of  the  law,  both  in  its  sub- 
stance of  rights  and  duties  and  Id  its  methods  of  procedure. 
This  truth  is  recognized  in  the  provision  of  your  constitution, 
which  makes  it  the  duty  of  the  committee  on  law  reform  not 
only  "  to  consider  and  report  to  the  association  such  amend- 
ments of  the  law  as  In  its  opinion  should  be  adopted,"  and  to 
"observe  the  practical  working  of  the  Judicial  system  of  the 
State,  and  recommend  by  written  or  printed  report  any 
enssges  therein  which  observation  or  experience  may  suggest, 
"bat  "also  to  scrutinise  proposed  changes  of  the  law,  and, 
when  necessary,  report  upon  the  same." 

In  calling  attention  to  the  evils  of  excessive  leg- 
islation, Judge  Parker  referred  to  the  flood-gates  of 
enactments  which  have  been  opened  on  the  proced- 
ure of  the  courts,  and  to  the  need  of  thorough  and 
vigorous  scrutiny  into  the  danger  attending  these 
enactments,  many  of  which  were  passed  to  take  ef- 
fect on  existing  suits,  aud  for  other  personal  and 
special  purposes. 

'•  The  act  to  simplify  and  change  the  practice, 
pleadings  and  procedure  of  the  courts  of  this  State, 
passed  in  1848,  was  thoroughly  revised  in  1849,  and 
was  then,  in  another  act,  first  designated  as  the 
Code  of  Procedure,  and  in  1850  the  commissioners 
who  framed  it  were  discharged." 

A  stream  of  amendments  touching  that  Code  fol- 
lowed, which  is  perfectly  appalling,  and  which 
Judge  Parker  summarized  as  follows: 

Notwithstanding  the  elaborate  revision  of  1849,  the  number 
of  amendments  to  the  Code  in  the  three  years  following  1850 
amounted  to  one  hundred  and  twenty-five,  and  by  that  time  It 
might  have  been  supposed  that  it  had  attained  a  state  of  pol. 
tab  and  perfection  beyond  which  no  further  improvement  was 
possible.  But  it  is  difficult  to  set  bounds  to  human  achieve- 
ment, and  In  the  interval  between  1863  and  1870  two  hundred 
and  sixty-three  additional  amendments  Invaded  the  annual 
statute  books,  and  early  in  1876  sixteen  more  sprang  up  in  the 
advancing  shadow  (for  "  coming  events  cast  their  shadows  be- 
fore ")  of  tbe  first  thirteen  chapters  of  the  Code  of  Civil  Pro- 
cedure enacted  by  the  same  Legislature.  These  thirteen  chap- 
ters, up  to  the  time  of  the  completion  of  the  new  Code  in  1880, 
were  the  subject  of  no  less  than  one  hundred  and  six  amend- 
ments, including  the  repeal  of  two  sections,  oue  of  which  calls 
for  particular  comment,  and  excluding  two  acts  (chap.  3S3  of 
1878,  aod  chap.  257  of  1879),  which  are,  in  effect,  though  not  in 
form,  amendatory  of  the  Code  of  Civil  Procedure,  and  within 
three  years  from  the  completion  of  this  new  Code  It  was 
smeoded  In  eighty -six  other  particulars. 

Ind  here  the  reflection  forces  Itself  upon  the  mind  that 
after  tbe  careful  revision  of  the  former  Code,  and  the  numer- 
ous amendments  of  it,  aod  twenty-seven  years  of  experience 
ia  Us  practical  working,  and  the  great  elaboration  of  the  pres- 


ent Code,  aod  three  years'  amendments  to  its  first  part,  and 
three  years  more  of  amendments  to  It  as  completed,  suggested 
by  Its  test  and  trial  In  actual  work  during  that  time  — that 
after  all  this  there  should  have  been,  and  probably  was,  but 
little  need  of  further  amendment. 

And  yet  the  amendments  since  1883  number  two  hundred  and 
forty.  The  amendments  prior  to  1883  averaged  eighteen  per 
year,  and  those  since  that  date  have  been  nearly  twenty  seven 
a  year.  Tbe  number  of  amendments  to  the  old  Code  in 
twenty-six  years  was  four  hundred  aud  four;  tbe  number  to 
the  new  one  in  fifteen  years  Is  four  hundred  and  thirty-two. 

When  it  is  known  that  but  few  of  these  amend- 
ments originated  in  any  desire  or  purpose  of  reform- 
ing the  law,  but  out  of  dishonest  intentions  to  have 
them  apply  to  some  selfish  and  culpable  ends,  tbe 
necessity  of  legislative  reform  is  clearly  apparent. 

"It  is  not  rare  for  attorneys  to  have  suits  to 
which  some  provision  of  the  Code  is  an  obstacle  to 
be  removed,  or  he  may  have  the  prosecution  or  de- 
fense, which  may  be  aided  by  a  change  in  the 
phraseology  of  some  section,  or  sentence,  or  clause 
in  the  law." 

Powerful  corporations,  finding  some  sentences  or 
sections  of  the  Code  in  their  way,  or  who  may  de- 
sire addition  to  a  section  for  their  benefit,  have  re- 
course to  the  Legislature,  have  amendments  favor- 
ing them  passed  into  laws.  They  have  their  shrewd 
counsel,  vigilant  in  watching  legislation,  alert  to 
defeat  any  which  may  be  adverse  to  the  interest 
they  represent,  and  adroit  "  in  framing  and  in  procur- 
ing the  passage  of  provisions  which  have  a  seeming 
public  purpose,  but  which  in  fact  have  an  intended 
application  known  only  to  themselves  and  those  in- 
terested with  them." 

To  suppress  these  glaring  evils  in  legislation  opens 
a  field  for  fruitful  labor  for  our  association. 

"There  is  no  governmental  agency  for  its  accomplishment, 
and  individual  vigilance  alone  will  not  suffice.  Combined  effort 
is  needed,  and  this  association  has  the  requisite  organisation. 
You  have  your  secretary  residing  at  the  capital,  who  can  pro- 
cure copies  of  all  bills  affecting  tbe  law  or  its  practice.  You 
have  your  committee  on  law  reform,  three  of  whose  members 
reside  in  each  Judicial  district.  Twenty-four  able  and  vigilant 
men  at  so  many  different  points  throughout  the  State,  by  their 
own  knowledge  or  what  they  might  learn  by  Inquiry,  would  be 
competent  to  Judge  of  the  need  or  propriety  of  any  proposed 
change  and  the  legitimacy  or  the  reverse  of  Its  motive  and 
origin.  Thus  your  association,  if  any  bill  was  found  to  be  bad 
or  without  merit,  would  be  armed  with  reason  and  facts  to  op- 
pose it,  and  by  its  accredited  representatives  could  Interpose 
before  the  judiciary  committees,  or  if  not  in  season  there,  before 
the  Governor  and  thus,  not  sleeping,  prevent  any  enemy  from 
sowing  tares  among  the  wheat  of  legislation.  •  *  •  He  who 
cannot  or  will  not  devote  the  needful  time  to  this  task  ought 
not  to  accept  or  retain  a  place  on  the  committee  on  law  re- 
form, but  should  make  room  for  another;  and  there  are  many 
such  who  would  take  pride  and  pleasure  in  discharging  the 
duties  Imposed  upon  it." 

I  have  made  the  foregoing  extracts  from  Judge 
Parker's  address,  strongly  imbued  with  the  belief 
that  they  outline  the  duties  and  responsibilities  of  the 
members  of  our  association,  and  suggest  the  manner 
in  which  these  duties  should  be  discharged  and 
these  responsibilities  met,  in  a  manner  that  will  pro- 
duce good  and  important  results. 

The  address  of  Hon.  David  J.  Brewer,  associate 
judge  of  tbe  United  States  Supreme  Court,  on  "The 
Nation's  Safeguard,"  is  a  production  that  has  at- 
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tracted  great  attention.  Much  was  expected  from  the 
address  of  this  eminent  jurist,  but  the  realization 
went  far  beyond  expectation.  It  has  become  a 
standard  work,  and  the  great  demand  for  it  is  in- 
dubitable evidence  of  its  value. 

The  papers  read  by  Hon.  George  F.  Dauforth  on 
the  Judiciary  Article  of  the  Constitution;  by  Fred- 
erick R.  Coudert,  on  the  Relief  of  the  Court  of  Ap- 
peals; by  Austin  Abbott,  on  the  Court  of  Last  Re- 
sort; by  William  B.  Hornblower,  on  the  Supreme 
Court;  by  Leslie  W.  Russell,  on  the  Supreme  Court, 
and  by  George  £ .  Reynolds,  on  the  Superior  Court 
of  Brooklyn,  added  to  the  value  and  usefulness  of 
our  annual  report,  and  are  valuable  acquisitions  to 
the  learning  of  the  profession.  They  were  the  off- 
spring of  pre-eminently  legal  intellects,  enlarged 
and  refined  by  scholarly  attainments.  They  are 
characterized  by  clearness  of  thought,  accuracy  of 
discrimination,  strength  of  judgment  and  strength 
of  reasoning. 

The  Hon.  David  Dudley  Field,  chairman  of  the 
committee  on  law  reform,  being  prevented  by  ill- 
ness from  attending  the  annual  meeting  of  1893, 
submitted  a  paper,  addressed  to  the  president  of 
the  association,  on  "The  Session  Laws  of  1892,"  of 
inestimable  interest  and  value,  an  arraignment  of 
the  looseness  of  present  legislation  and  the  multi- 
tude of  enactments  which  are  sent  broadcast  from 
our  State  Legislature. 

"  My  observations,"  be  says.  "  are  confined  to  the  work  of  the 
last  session,  that  of  1892  Taking  the  book  which  contains  tne 
session  laws  proper,  outside  of  the  statutory  revision,  I  find  a 
volume  of  fourteen  hundred  and  seventy-two  pages,  containing 
seven  hundred  and  fifteen  separate  chapters  of  laws.  This  pon- 
derous volume  is  the  work  of  a  session  held  between  January  5 
and  April  21,  and  of  an  extraordinary  session  of  two  days,  April 
25  and  26.  I  have  asked  a  friend  for  an  analysis  of  these  laws, 
and  the  report  given  me  Is  as  follows:  Of  the  seven  hundred  and 
fifteen  chapters,  three  hundred  and  five  were  to  amend  former 
statutes;  one  hundred  related  to  the  city  of  New  York,  fifty  to 
the  city  of  Brooklyn,  forty  to  the  city  of  Buffalo  and  twenty 
to  the  city  of  Albany;  sixty  related  to  appropriations  and 
eighteen  to  taxation.  •  *  *  Cannot  the  Legislature  put 
constraint  upon  Itself!  It  may  be  worth  while  for  thoughtful 
persons  to  consider  what  we  are  coming  to  if  we  go  on  in  the 
ways  of  the  hour;  one  Federal  Legislature,  forty-four  State 
Legislatures  and  an  infinite  number  of  municipalities  grinding 
out  ceaselessly  new  regulations  for  the  government  of  Ameri- 
can citizens.  Call  It  what  we  may,  this  would  be  socialism, 
not  intermittent,  but  perpetual;  not  looking  to  liberty,  but 
leading  to  bondage.  Unless  we  pause  betimes  we  shall  soon 
have  come  to  such  a  pass  that  one  will  hardly  he  able  to  tread 
the  streets  of  a  city  or  drive  on  a  country  road,  or  buy  a  coat, 
or  hire  a  workman,  without  considering  whether  there  be  not 
some  law  to  interfere  with  him." 

The  duties  and  responsibilities  of  the  association, 
especially  those  of  the  committee  on  law  reform,  are 
enlarged  and  deepened  by  the  fact  that  before  them 
is  the  constitutional  convention  which  commences  its 
sittings  in  May  next. 

The  constitutional  conventions  that  have  been 
held  in  this  State  mark  significantly  the  progress 
we  have  made  in  the  perfection  of  constitutional 
law  and  in  jurisprudence.  These  were  the  conven- 
tions of  1801,  1821,  1846  and  1867. 


The  first  association  of  lawyers  in  this  State  was 
developed  in  the  Constitutional  Convention  of  1846. 
It  was  a  spontaneous  organization,  born  of  the 
necessity  of  combination  against  a  strong  and  de- 
termined effort  to  overthrow  the  legal  profession, 
and  permit  any  man  to  practise  law  who  desired  to 
do  so.  For  many  months  before  the  election  of 
delegates  to  that  convention,  a  formidable  crnsade 
was  preached  against  the  bar  of  the  State,  by  ener- 
getic, intelligent  and  influential  men,  among  whom 
were  many  disgruntled  lawyers  who,  in  public  meet- 
ings and  conventions,  proclaimed  that  lawyers  were 
a  privileged,  aristocratic  class,  enjoying  immunities 
at  war  with  a  democratic  government,  which  the 
people  should  take  from  them. 

Under  the  influence  of  these  men  a  large  number 
of  the  delegates,  elected  to  the  convention,  indeed 
the  lay  delegates  generally,  with  some  lawyers,  en- 
tertained the  same  views  in  regard  to  the  legal  pro- 
fession. But  fortunately,  among  the  delegates  were 
many  of  the  ablest  lawyers  in  the  State,  and  the 
history  of  the  convention  of  1846  is  an  interesting 
record  of  the  struggle  which  took  place  between 
them  and  the  crusaders  against  the  profession.  A 
perfect  association  between  them  became  a  strong 
organization,  enabling  them,  though  numerically  in 
the  minority,  to  sustain  the  honor,  dignity  and  use- 
fulness of  their  profession,  by  drawing  around  it 
the  safeguards,  requiring  careful  preparation  in 
learning  before  a  person  could  be  permitted  to  prac- 
tise law. 

A  large  number  of  the  delegates  to  the  coming 
convention  are  active  members  of  our  association. 
Several  of  them  are  members  of  the  committee  on 
law  reform.  Through  their  influence,  much  of  the 
work  in  reforming  the  judiciary  department  of  the 
State  will  be  brought  favorably  before  the  con- 
vention. 

To  secure  the  election  of  delegates  to  the  conven- 
tion who  can  be  safely  intrusted  with  the  considera- 
tion and  disposition  of  the  Judiciary  Article,  Presi- 
dent Fiero,  in  September  last,  addressed  the  follow- 
ing letter  to  the  members  of  the  association,  which 
was  attended  with  exceedingly  gratifying  results, 
as  we  have  seen : 

Albany,  Sept.  20,  189X 
To  the  Members  of  the  New  York  Stale  Bar  Association: 

The  revision  of  the  Judiciary  Article  of  the  Constitution  has 
for  several  years  past  been  a  matter  of  great  Interest  to  the 
profession  throughout  the  State.  The  movement  in  favor  of 
revision  was  so  strong  in  1890  that  It  resulted  In  the  appoint- 
ment of  a  commission  for  the  purpose  of  considering  the  ques- 
tion, which  sat  during  the  summer  of  that  year,  and  reported 
to  the  Legislature  of  1891.  No  action  was  ever  taken  upon  that 
report. 

At  the  coming  general  election  delegates  will  be  selected  to 
meet  in  convention  on  the  second  Tuesday  of  May  next,  to  re- 
vise the  Constitution.  The  consideration  of  the  Judiciary  Ar- 
ticle will  be  within  the  scope  of  their  duties. 

The  nomination  of  five  delegates  to  this  convention  from 
each  senatorial  district,  and  of  fifteen  delegates  for  the  State 
at  large,  will  be  made  at  a  very  early  day. 

In  view  of  the  importance  of  this  question  to  the  profession, 
it  is  urged  upon  the  members  of  tins  association  that  they 
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make  active  and  earnest  effort  to  secure  the  selection  of  at 
least  one  delegate  from  each  senatorial  district,  and  so  many 
delegates  at  large  as  it  may  be  possible  to  obtain,  who  shall 
not  only  be  Interested  in  this  question,  but  by  reason  of  char- 
acter, standing;,  experience  and  study  of  the  subject-matter, 
shall  be  qualified  to  propose  amendments  and  discuss  the 
questions  arising  with  reference  to  the  Judiciary  Article  In 
■uch  a  manner  as  to  bring  about  the  best  possible  results  in 
the  Interests  of  the  bar  and  the  people  of  the  State. 

You  are  earnestly  requested  to  give  this  matter  your  per- 
sons] attention  In  your  district  in  the  selection  of  delegates  to 
both  senatorial  district  and  State  conventions,  in  order  that 
there  may  be  a  proper  representation  of  the  sentiment  of  the 
bar  of  the  State  In  the  convention. 

Yours,  etc., 

J.  Newton  Fikbo, 
President  New  York  State  Bar  AuoeiatUm. 

This  communication  brought  many  valuable  re- 
sponses from  the  members  of  the  association,  ex- 
hibiting the  extent  to  which  it  stimulated  them 
to  the  desired  actiou,  which  resulted  in  the  elec- 
tion of  delegates  to  the  Constitutional  Conven- 
tion, "  who  will  be  proper  representatives  of  the 
sentiments  of  the  bar  of  the  State  in  the  convention." 

The  work  of  the  standing  committees  during  the 
year  show  that  the  association,  like  a  well-consti- 
tuted court  of  equity,  is  always  open  for  business, 
and  always  doing  business,  practically  and  profit- 
ably." 

In  1891  the  association  began  the  agitation  of  the 
question  as  to  how  the  reports  of  the  decisions  of 
the  courts  of  this  State  could  be  simplified  and  im- 
proved, growing  out  of  a  paper  read  before  the  as- 
sociation in  that  year.  Messrs.  Fiero,  Whitaker 
and  Schwartz  were  appointed  a  committee  to  devise 
a  plan  and  present  it  to  the  Legislature  whereby  the 
number  of  reports  might  be  lessened  and  the  decis- 
ions of  the  courts  of  the  State  placed  in  the  bands 
of  lawyers  at  reduced  expense.  This  resulted  in  the 
passage  of  a  bill  providing  for  an  additional  re- 
porter, known  as  the  "  Miscellaneous  Reporter,"  and 
at  a  later  period  resulted,  through  the  activity  of 
this  committee,  in  an  arrangement  whereby  the  pub- 
lishers and  reporters  arranged  for  the  publication  of 
what  is  known  as  the  "Combined  Official  Series," 
consisting  of  the  reports  of  the  Court  of  Appeals, 
Supreme  Court  and  other  courts  of  record  in  the 
State,  issued  weekly,  in  pamphlet  form,  and  after- 
ward furnished  in  bound  volumes  as  the  official  re- 
ports, at  $30  per  year,  and  with  the  commencement 
of  the  present  year  there  had  been  added  to  this 
series  a  digest  of  these  decisions,  to  be  published 
weekly,  with  a  quarterly  edition,  revised,  and  a 
complete  and  revised  edition  published  at  the  end 
of  the  year  for  $5  in  addition  to  the  subscription 
price  for  the  combined  series.  This  fully  carries  out 
the  views  of  the  association  in  this  regard,  and  it  is 
entirely  owing  to  the  action  of  the  association  that 
this  matter  has  been  brought  about,  and  the  profes- 
sion are  now  supplied  with  early  and  accurate  re- 
ports of  the  decisions  of  the  courts  at  a  reasonable 
price. 


The  festivities  of  the  association,  which  inaugu- 
rated the  proceedings  of  the  year,  were  character- 
ized by  social  enjoyment  and  splendor  seldom,  if 
ever,  equalled  in  the  Capital  City.  Through  the 
courtesy  of  Governor  Flower,  the  association  was 
tendered  an  elegant  reception  at  the  executive  man- 
sion, attended  by  a  very  large  number  of  its  mem- 
bers from  all  parts  of  the  State,  by  the  judges  of  the 
Court  of  Appeals,  many  Federal  judges  and  the 
judges  of  the  Supreme  Court  of  the  State.  There 
was  something  exceedingly  interesting  in  witness- 
ing so  many  of  our  great  judicial  officers,  so  many 
distinguished  representatives  of  the  bar,  entertained 
by  the  chief  magistrate  of  our  great  State.  It  was 
a  delightful  union  of  the  executive,  judicial  and 
legal  organization  of  the  Imperial  State. 

The  governor,  in  the  manner  in  which  he  enter- 
tained his  distinguished  guests,  proved  that  he 
knows  how  to  blend  the  dignity  of  a  chief  magis- 
trate with  the  ease,  grace  and  courtesy  of  a  Chester- 
field. 

I  close  my  report  with  a  brief  reference  to  what 
may  be  called  our  Mortuary  Record  during  the  year. 

It  will  be  seen  by  the  report  of  the  committee  on 
legal  biography,  that  death  has  removed  a  large 
number  from  the  roll  of  our  membership,  and  trans- 
ferred their  names  to  the  list  of  those  who  have 
gone 

"  To  solve  the  mightiest  mystery  of  all." 
For  them  the  conflict  of  life  is  past  with  honor. 
They  have  fought  the  good  fight.  For  us  their  ex- 
ample remains,  urging  us  to  be,  as  they  were,  dili- 
gent in  professional  business,  careful  in  judgment, 
faithful  in  the  discharge  of  public  and  private  du- 
ties, prepared  to  be  summoned  at  any  moment  into 
the  presence  of  Him  at  whose  right  hand  is  happi- 
ness forever  more. 

There  was  one  among  those  who  left  us  during 
the  year  for  a  new  and  better  life,  a  founder  of  our 
association,  who  occupied  its  executive  chair  from 
1884  to  1885,  who  served  with  credit  and  usefulness 
on  its  executive  committee,  and  to  whose  unremit- 
ting efforts  in  promoting  its  growth  and  prosperity 
the  association  is  largely  indebted  for  its  present 
exalted  position  among  the  legal  associations  of  the 
nation.  This  was  Elliott  F.  Shbpard.  His 
memory  requires  no  embellishment.  It  would  be 
impaired  by  a  strained  and  labored  eulogy.  But  it 
ib  no  affectation  to  say  that  he  possessed  many 
characteristics  that  are  pleasant  to  remember.  I 
should  not  fulfill  my  duty  to  bis  memory  or  to  the 
association  if,  in  consideration  of  what  Elliott  F. 
Shepard  was  to  it,  I  should  omit  from  my  report 
some  mention,  however  humble,  of  him,  leaving  his 
full  biography  for  another  occasion. 

For  over  twenty  years  Ool.  Shepard  devoted  him- 
self with  success  to  the  practice  of  law.     His  en- 
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trance  into  other  employments  did  not  divert  him 
from  his  love  and  admiration  for  the  bar  or  his 
veneration  of  the  judiciary.  After  his  retirement 
from  active  practice  he  continued  to  keep  his  law 
office  open.  It  was  a  place  that  had  peculiar  fasci- 
nations for  him  until  the  close  of  his  life.  To  honor 
his  profession,  to  exalt  its  standard,  he  devoted 
much  of  his  time,  and,  to  a  very  large  extent,  his 
money.  He  loved  the  society  of  judges  and  law- 
yers. He  was  more  at  home  with  them  than  with 
any  other  men.  This  ted  him  to  direct  his  ambition 
and  his  efforts  to  the  organization  of  the  New  York 
State  Bar  Association. 

The  kindliness  of  lii-»  manner,  his  affability  toward 
all  who  approached' him,  and  his  uniform  courtesy 
to  the  humblest,  united  with  an  easy  dignity,  lent  a 
sunlight  to  his  presence  and  made  him  many  friends. 

He  was  active  as  a  politician,  for  he  believed  in 
the  necessity  of  vigorous  and  enlightened  political 
action.  His  unswerving  devotion  to  the  Republican 
party  was  due  to  his  absolute  faith  in  its  principles. 
But  he  did  not  deny  the  patriotism  of  his  political 
adversaries.  He  made  enemies,  as  all  such  men  do. 
But,  after  all,  what  does  a  man  amount  to  who  does 
not  make  enemies?  He  was  charged  with  fanaticism 
and  by  some  of  something  approaching  hypocrisy. 
But  it  must  be  remembered  that  he  lived  in  an  age 
prolific  in  slander,  ingenious  in  defamation,  and  un- 
remitting and  cruel  in  waging  war  against  political 
opponents. 

His  advent  late  in  life  into  journalism  was  an  ex- 
periment in  process,  with  chances  in  his  favor  when 
he  died.  There  was  something  in  that  great  profes- 
sion which  was  irresistibly  attractive  to  him.  He 
believed  with  De  Bow  that  in  every  country  jour- 
nalism must  be  regarded  as  a  great  educational 
agency.  There  was  one  characteristic  of  Mr. 
Shepard  that  lent  constant  interest  to  his  life. 
He  was  the  embodiment  of  that  old  but  true 
motto:  "Mild  in  maimer,  resolute  in  conviction." 
He  was  gentle  and  kind;  but  in  what  he  con- 
ceived to  be  right  or  wrong  he  was  inflexible. 
As  a  citizen,  neighbor,  friend,  he  was  unrivalled. 
The  courtesies  of  his  life  were  broad  and  generous. 
He  was  always  the  polite,  genial,  liberal  gentleman, 
kind  aud  tolerant.  His  private  life  deserves  liberal 
commendation;  tender  and  blameless  in  his  social 
relations — devoted  to  his  friends,  affectionate  in  bis 
family,  simple,  upright,  his  honorable  integrity 
was  never  doubted,  never  assailed.  Into  his  ele- 
gant home  death  entered  unannounced,  but  if 

"  To  live  In  tbe  hearts  he  left  behind. 
Is  not  to  die," 

Elliott  F.  Shepard  has  only  gone  nearer  the  eternal 
light. 

L.  B.  Proctor, 

Secretary. 


FEMALE    SUFFRAGE  -  SCHOOL    COMMIS- 
SIONS RS  -  APPEAL . 
new  york  court  of  appeals,  jam.  28,  1894. 

In  re  Cancellation  prom  Registry  List. 
In  rk  Qage. 

An  order  denying  a  person  the  right  to  register  for  an  election 
determines  her  statu*  as  a  voter  for  future  elections,  and 
will  be  reviewed  on  appeal,  though  tbe  election  for  which 
she  desired  to  register  occurred  pending  the  appeal. 

School  commissioners,  vested  by  Laws  of  1866,  chapter  179, 
with  the  superintendence  of  schools  within  the  county,  are 
"  constitutional  officers, "  within  the  meaning  of  the  Con- 
stitution, article  2.  section  1,  and  article  10.  section  t, 
conferring  on  male  citizens  the  tight  to  vote  for  "consti- 
tutional officers:  "  and  hence  Laws  of  1892,  chapter  214, 
giving  women  the  right  to  vote  for  school  commissioner*, 
is  void.    26  N.  Y.  8upp.  167,  affirmed. 

APPEAL  from  Supreme  Court,  Special  Term, Onon- 
daga county.  Application  for  the  cancellation 
of  the  name  of  Matilda  J.  Qage  on  the  registry  list, 
third  election  district,  town  of  Manlius.  From  an 
order  of  the  General  Term  affirming  an  order  of  the 
Special  Term  granting  the  application,  Mrs.  Gage 
appeals. 

Jenney  A  Marshall  (Louit  Marshall,  of  counsel), 
for  appellant. 

Qoodelle  A  Nottingham  ( W.  P.  Ooodelle,  of  coun- 
sel), for  respondent. 

Finch,  J.  The  question  argued  on  this  appeal  is 
whether  a  woman  may  vote  for  school  commissioner 
in  her  proper  district  within  the  State,  and  it  arose 
in  this  manner:  An  act  of  the  Legislature  (Laws 
1892,  chap.  214)  provides  that  "all  persons,  without 
regard  to  sex,  who  are  eligible  to  the  office  of  school 
commissioner,  and  have  the  other  qualifications  now 
required  by  law,  shall  have  the  right  to  vote  for 
school  commissioner  iu  the  various  commissioner 
districts  of  the  State."  The  act  further  requires  that 
the  persons  so  entitled  to  vote  shall  be  registered 
"as  provided  by  law  for  those  who  vote  for  county 
officers;"  that  the  county  clerk  shall  prepare  and 
distribute  the  prescribed  ballots,  and  the  inspectors 
of  election  shall  count  and  receive  the  same.  Act- 
ing under  this  authority,  Mrs.  Gage  was  duly  regis- 
tered in  the  third  election  district  of  the  town  of 
Manliuson  October  21,  1893.  The  board  of  inspectors 
were  formally  requested  to  remove  her  name  from 
the  registry,  but  refused  to  comply  with  the  de- 
mand, whereupon  an  application  was  made  to  a  jus- 
tice of  the  Supreme  Court,  pursuant  to  section  37, 
chapter  680,  Laws  of  1892,  to  strike  her  name  from 
the  registry,  on  the  sole  ground  that  she  was  not  a 
lawful  voter  by  reason  of  her  sex.  That  application 
was  granted,  the  learned  judge  holding  that  the 
act  conferring  upon  her  the  right  to  vote  for  school 
commissioner  was  unconstitutional.  The  inspector 
obeyed  the  order.  Mrs.  Gage  appealed  to  the  Gen- 
eral Term,  where  it  was  affirmed,  and  from  that  af- 
firmance brings  her  appeal  to  this  < 
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While  it  is  true  that  the  election  of  1893  has 
passed,  and  the  possibility  of  voting  on  that  occa- 
sion is  absolutely  gone,  it  does  not  necessarily  fol- 
low that  the  question  involved  has  become  purely 
abstract,  and  divested  of  any  practical  results  con- 
sequent upon  its  decision.  The  order  made  deter- 
mined the  statu*  of  the  voter  under  the  act  of  1892, 
and  settled  her  right  for  future  elections;  and  if  a 
wrong  has  been  done  it  is  not  easy  to  discover  any 
practical  remedy  except  through  a  reversal  of  the 
order  which  was  granted.  Both  parties  concur  in 
seeking  a  final  decision  upon  the  constitutional  ques- 
tion involved,  and  we  are  of  opinion  that  the  case  pre- 
sented requires  of  us  its  determination.  The  learned 
counsel  for  the  appellant  states  very  frankly  and  ac- 
curately the  sole  inquiry  upon  which  the  decision 
depends.  He  concedes  that  under  article  2,  section 
1,  and  article  10,  section  2,  of  the  Constitution,  no 
woman  has  the  right  to  vote  for  constitutional  offi- 
cers, because  the  franchise  is  conferred  explicitly 
upon  "  male  citizens;  "  but  he  contends  that  school 
officers  are  not  constitutional  officers,  because  the 
practical  interpretation  of  that  instrument  has  long 
and  invariably  been  to  the  contrary.  That  is  true, 
and  only  true,  of  the  officers  of  the  school  district, 
as  the  fundamental  unit  of  the  school  system.  The 
trustees  of  such  a  district  are  the  authorized  busi- 
ness managers  of  the  school  within  its  boundaries, 
and  the  Legislature  has  always  assumed,  and  been 
permitted  to  assume,  the  right  to  determine  who 
might  vote  for  such  trustees,  and  what  qualification 
should  or  should  not  be  requisite  and  necessary.  To 
that  class  of  school  officers  intrusted  with  the  gov- 
ernment and  control  of  the  simple  school  district  by 
itself  alone,  and  within  its  own  boundaries,  the  con- 
stitutional provisions  have  never  been  applied ;  but 
I  have  yet  to  find  an  instance  in  the  statutory  his- 
tory of  the  State  prior  to  the  act  in  question  where 
an  officer  whose  authority  was  not  confined  to  the 
school  district,  but  extended  over  many  of  them, 
with  a  power  of  superintendence  and  control,  has 
been  regarded  as  any  thing  other  than  a  town  or 
county  officer,  and  within  the  constitutional  pro- 
visions. 

Under  the  Revised  Statutes  the  superintending 
officers  were  three  commissioners  and  three  inspect- 
ors of  common  schools.  1  R.  8.  340,  §  3.  These 
were  town  officers,  to  be  chosen  by  the  constitu- 
tional electors  (§  1)  and  by  ballot.  Id.  343,  §  2.  In 
1843  these  officers  were  abolished  (chap.  133,  §  1), 
and  in  their  place  was  substituted  (§  2)  a  town  super- 
intendent of  common  schools,  to  be  annually  elected 
in  the  same  manner  as  "other  town  officers"  are 
chosen,  and  upon  whom  the  duties  of  inspection 
and  superintendence  were  imposed.  He  also  was  a 
town  officer,  and  chosen  by  tho  constitutional  elect- 
ors.    In    1856   (chap.  179)  the   system  was   again 


changed  by  providing  first  for  the  appointment  and 
then  for  the  election  of  school  commissioners.  The 
terms  of  the  statute  show  that  they  were  still  re- 
garded as  within  the  constitutional  provisions,  and 
were  county  officers,  as  their  predecessors  had  been 
town  officers. 

Where  a  county  constituted  a  single  Assembly  dis- 
trict, the  supervisors  were  to  choose  "for  their 
county  "  an  officer  to  be  called  "school  commis- 
sioner." Section  1.  Where  a  county  had  more 
than  one  Assembly  district,  a  commissioner  for  each 
of  such  Assembly  districts  was  to  be  chosen.  Sec- 
tion 2.  So  far  the  office  created  pertained  to  the 
known  constitutional  divisions  of  the  State,  and  its 
incumbent  was  clearly  a  county  officer.  The  situa- 
tion was  not  changed  by  the  further  provision  al- 
lowing in  a  single  county,  constituting  but  one  As- 
sembly district,  the  selection  of  two  commissioners, 
and  dividing  the  couuty  into  sections  for  that  pur- 
pose. Section  4.  No  town  was  to  be  divided  in  the 
process,  and  the  commissioner  of  one  section  could 
discharge  his  official  duty  in  the  other  section  upon 
the  written  request  of  its  commissioner.  Section  7. 
Under  the  act  of  1884  (chap.  554,  tit.  2,  §  11)  he  is 
required  to  do  so  upon  the  command  of  the  super- 
intendent of  public  instruction.  Under  the  law  of 
1856  the  appointment  by  the  boards  of  supervisors 
was  but  temporary.  At  the  annual  general  election 
of  1857  the  officers  became  elective,  and  it  was  pro- 
vided that  "all  the  provisions  of  law  relating  to  the 
mode  of  voting  and  of  canvassing  the  votes  for  the 
county  officers  shall  apply  to  and  govern  the  elec- 
tion of  such  commissioners."  If  it  be  a  just  criti- 
cism that  this  provision  was  merely  modal,  that 
may  have  furnished  a  reason  why  for  a  plainer  ex- 
position of  the  intended  meaning,  the  language  was 
changed  in  the  general  act  of  1864.  It  there  reads 
(§  8,  tit.  2) :  "  The  laws  regulating  the  election  of, 
and  canvassing  the  votes  for,  county  officers  shall 
apply  to  such  elections."  Who  may  vote  for  county 
officers  is  an  essential  part  of  the  laws  "  regulating  " 
their  election,  for  it  has  been  held  that  into  those 
laws  is  to  be  read  the  constitutional  definition  of  an 
elector  as  if  it  bad  been  specially  repeated  therein. 
People  v.  Barber,  48  Hun,  199. 

It  follows  that  there  are  two  definite  and  distinct 
classes  of  school  officers,  which  are  those  of  the 
school  district,  the  unit  of  the  system,  and  those  of 
superintendence  over  a  larger  or  smaller  number  of 
such  units  aggregated ;  and  that  the  latter  are,  and 
always  have  been,  as  clearly  either  town  or  county 
officers  as  the  former  have  not  been.  I  am  unable 
to  see  therefore  that  any  practical  construction 
prior  to  the  act  of  1892  has  ever  been  given  to  the 
Constitution  which  takes  the  elective  officers 
charged  with  superintendence  out  of  the  category 
of  constitutional  officers,  or  puts  a  constituency  be- 
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liind  them  having  other  qualifications  than  those 
necessary  for  the  election  of  town  and  county  offi- 
cers. 

The  Constitution,  in  article  2,  section  1,  pre- 
scribes the  qualifications  of  voters  "  for  all  offices 
that  now  are  or  hereafter  may  he  elective  by  the 
people,"  and  confines  the  franchise  specifically  to 
"  male  citizens."  The  office  of  school  commissioner 
was  one  thereafter  made  "elective  by  the  people  " 
through  the  operation  of  the  alternative  given  by 
article  10,  section  2,  which  provides  that ' '  all  officers 
whose  offices  may  hereafter  be  created  by  law  shall 
be  elected  by  the  people  or  appointed,  as  the  Legis- 
lature may  direct."  That  is,  in  such  cases  as  it  may 
choose  between  election  and  appointment,  and  in 
the  latter  event  may  dictate  the  authority  and  mode 
of  appointment.  The  Legislature  chose  that  the  of- 
fice should  be  elective,  and  becoming  such,  it  fell 
within  the  scope  and  terms  of  the  constitutional 
provisions  applicable  to  elections  by  the  people. 
The  only  possible  answer  is  the  one  which  was  at- 
tempted and  derived  from  a  supposed  practical  con- 
struction. We  have  seen  that  the  facts  do  not  jus- 
tify that  answer.  Indeed  the  cases  cited  from  other 
States  do  not  go  far  enough  to  support  the  appel- 
lant's argument.  In  Belles  v.  Burr,  76  Mich.  1,  the 
question  was  over  the  election  of  a  school-district 
trustee.  In  Wheeler  v.  Brady,  15  Kans.  26,  the  con- 
troversy concerned  a  school-district  treasurer.  In 
State  v.  Cones,  15  Neb.  444,  the  voting  was  at  a 
school-district  meeting.  In  Plummer  v.  Yost 
(III.  Sup.),  83  N.  E.  Rep.  191,  the  election  was  of 
members  of  the  board  of  education.  And  the  Opin- 
ion of  the  Justices  (115  Mass.  603)  related  to  the 
right  of  a  woman  to  be  a  member  of  a  school  com- 
mittee. 

On  the  other  hand,  when  the  question  arose  in 
Kansas,  not  of  voting  at  a  school-district  meeting, 
but  for  a  county  superintendent  of  schools,  the 
court  deemed  it  almost  too  clear  for  argument  that 
a  woman  could  not  vote  for  the  latter  officer. 
Winans  v.  Williams,  5  Kans.  227. 

It  seems  to  me  needless  to  prolong  the  discus- 
sion. A  constitutional  convention  may  take  away 
the  barrier  which  excludes  the  claimed  right  of  the 
appellant,  but  until  that  is  done  we  must  enforce 
the  law  as  it  is  written. 

The  order  should  be  affirmed,  but,  as  stipulated, 
without  costs.     All  concur. 

Order  affirmed. 


BENEFICIAL  SOCIETIES -SICK  BENEFITS 
-PROOFS  OF  SICKNESS -WAIVER  OF  DE- 
FECTS IN.  __ 

pennsylvania  supreme  court,  jan.  28, 1884. 
Stamblbr  y.  Order  of  Pkntk. 

While  beneficial  associations  are  In  some  respects  unlike  Insur- 
ance companies,  there  is  every  reason  (or  holding  them  to 


the  rule  applicable  to  notice  and  proofs  of  loss  under  or- 
dinary insurance  policies. 

If  a  member  of  a  beneficial  association  In  good  faith  and 
within  the  stipulated  time  does  what  he  plainly  intends  as 
a  compliance  with  the  by-laws  of  the  society,  good  faith 
equally  requires  that  the  company  should  promptly  notify 
him  of  their  objections,  so  as  to  give  him  the  opportunity 
to  obviate  them;  and  mere  silence  may  so  mislead  him.  to 
bis  disadvantage,  to  suppose  the  company  satisfied  as  to 
be  of  itself  sufficient  evidence  of  waiver. 

8.,  a  member  of  a  beneficial  society.  In  good  standing,  being 
sick,  made  application  in  due  form  for  sick  benefits.  The 
application  was  however  not  sworn  to  by  the  attending 
physician,  as  required  by  the  by-laws  of  the  society.  The 
society  received  the  application,  and  made  no  objection 
thereto,  but  subsequently  refused  to  make  payment. 

ffeW,  that  It  was  a  question  for  the  jury  whether  the  soclsty 
had  waived  the  requirement  of  the  affidavit ■  of  the  physi- 
cian. 

APPEAL  of  the  Order  of  Pente,  defendant,  from 
the  judgment  of  the  Common  Pleas  No.  3,  of 
Philadelphia  county,  in  an  action  of  assumpsit 
brought  by  Annie  Stambler  against  said  defendant 
to  recover  $75  sick  benefits  due  to  her  by  said  order. 

Upon  the  trial,  before  Cordon,  J.,  the  following 
facts  appeared :  The  Order  of  Pente  was  an  incor- 
porated beneficial  society,  of  which  Annie  Stambler 
was  a  member  in  good  standing.  She  became  ill 
upon  the  17th  day  of  March,  1892,  and  so  remained 
untit  April  27,  1892,  for  which  sickness  she  was  en- 
titled to  receive  from  the  society  $125  as  benefits 
due  to  her.  On  April  6  application  for  two  weeks' 
sick  benefits  was  made  in  due  form,  and  honored 
by  the  society,  $50  being  paid  to  her.  On  May  4 
another  application  was  made  for  the  next  succeed- 
ing three  weeks.  This  amount  however  the  society 
refused  to  pay,  and  this  suit  was  brought. 

Upon  the  trial  the  plaintiff  offered  in  evidence 
her  certificate  of  her  membership,  the  by-laws  of 
the  order,  and  proofs  of  her  disability,  two  in  num- 
ber, certified  to  by  her  attending  physician,  which 
were  in  the  hands  of  the  defendant.  It  appeared  that 
the  by-laws  required  that  the  fact  of  sickness  should 
be  certified  to  by  the  applicant's  attending  physician 
under  oath  or  affirmation,  and  that  in  the  case  of 
the  second  certificate  this  provision  had  not  been 
complied  with.  The  defendant  therefore  asked  the 
court  to  charge  the  jury  that  under  the  law  and  this 
evidence  the  verdict  should  be  for  the  defendant. 
This  the  court  refused  to  do,  and  charged  the  jury 
as  follows : 

"  It  appears  that  the  organization  of  which  this 
plaintiff  was  a  member  had  a  by-law  requiring  that 
the  proof  of  sickness,  for  which  a  claim  is  made, 
shall  be  made  in  writing,  signed  and  sworn  to 
by  the  attending  physician  as  well  as  the  claimant. 
In  this  case  she  conformed  with  the  requirements  in 
the  first  instance  for  two  weeks'  benefits,  by  giving 
such  proof,  sworn  to  by  herself  and  the  physician, 
and  she  collected  upon  that  the  sum  of  $50  for 
those  two  weeks.  She  subsequently  sent  in  another 
proof  of  three  additional  weeks,  and  that  was 
signed  and  sworn  to  by  her,  but  not  sworn  to 
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by  the  physician.  Her  testimony  is  that  it 
was  a  continuous  illness,  and  it  appears  also 
that  the  proof  was  received  by  the  company 
•  and  retained  by  them,  and  certain  marks  made 
upon  it,  whether  of  approval,  as  it  is  alleged,  or  not, 
I  do  not  know.  Undoubtedly  there  was  a  condi- 
tion precedent,  and  she  agreed  to  conform  to  those 
conditions  of  membership  as  a  part  of  her  contract: 
[bat  she  contends  that  the  requirement  as  to  the 
oath  of  the  physician  in  the  second  certificate  was 
waived  by  the  defendant  when  they  received  the 
proof  and  made  no  objection  to  it.  It  is  for  you  to 
say  whether  or  not  that  was  intended  by  the  com- 
pany to  be  a  waiver  of  the  requirement  as  to  the 
oath  of  the  physician  in  fulfillment  of  the  by-law 
requiring  proof  of  illness  to  be  signed  and  sworn  to 
by  the  physician. "] 

Verdict  for  plaintiff  and  judgment  thereon. 
Whereupon  the  defendant  took  this  appeal,  assign- 
ing for  error  the  portion  of  the  charge  given  above 
in  brackets. 

/.  Howard  MorrUon,  for  appellant.  The  rule  of 
implied  waiver  by  an  insurance  company  should  not 
be  applied  to  a  beneficial  society.  Even  in  the  case 
of  an  insurance  company  mere  silence  is  not  enough 
to  imply  a  waiver.  Com.  Ins.  Co.  v.  Sennett,  41 
Penn.  St.  164;  Gould  v.  Ins.  Co.,  26  Week.  Notes, 
168. 

Jacob  Singer  and  Emanuel  Furth,  for  appellee,  were 
not  beard. 

Stbrbbtt,  C.  J.  This  case  was  taken  into  the 
court  below  by  appeal  from  the  magistrate's  judg- 
ment, rendered  June  38,  1802.  It  was  clearly  shown 
on  the  trial  that  plaintiff  became  disabled  by  sick- 
ness on  March  17,  1892,  and  so  continued  for  about 
six  weeks.  She  was  continuously  under  the  care  of 
her  physician  from  March  22  until  April  27.  On 
April  6  application  for  two  weeks'  sick  benefits  was 
made  in  due  form,  and  honored  by  the  defendant. 
On  May  4  another  application  was  made  for  the 
next  succeeding  three  weeks'  benefits.  This  was 
also  in  due  form,  except  that  the  physician's  certifi- 
cate does  not  appear  to  have  been  sworn  to  by  him. 
The  blank  form  of  jurat  was  neither  filled  up  nor 
signed.  So  far  as  appears  from  the  testimony,  this 
application  and  accompanying  proofs  of  disability 
were  retained  by  the  defendant  without  notice  to 
plaintiff  of  any  objection  thereto  on  that  or  any 
other  ground.  It  does  uot  appear  that  any  such  no- 
tice was  given  before  this  suit  was  brought.  If  the 
defendant  intended  to  object  to  the  omission  re- 
ferred to,  prompt  notice  thereof  should  have 
been  given,  so  that  plaintiff  might  have  had 
an  opportunity  of  correcting  the  same.  Any  thing 
short  of  that  would  be  a  departure  from  the  princi- 
ples of  good  faith  and  fuir  dealing  which  should 


always  characterize  the  conduct  of  beneficial  asso- 
ciations toward  their  own  members.  While  such 
associations  are  in  some  respects  unlike  insurance 
companies,  there  is  every  reason  for  holding  them  to 
the  rule  applicable  to  notice  and  proofs  of  loss  un- 
der ordinary  insurance  policies.  As  stated  in  Oould 
v.  Ins.  Co.,  134  Penn.  St.  588,  that  rule  is:  "  If  the 
insured,  in  good  faith,  and  within  the  stipulated 
time,  does  what  he  plainly  intends  as  a  compliance 
with  the  requirements  of  his  policy,  good  faith 
equally  requires  that  the  company  should  promptly 
notify  him  of  their  objection,  so  as  to  give  him  the 
opportunity  to  obviate  them ;  and  mere  silence  may  so 
mislead  them,  to  his  advantage,  to  suppose  the  com- 
pany satisfied  as  to  be  of  itself  sufficient  evidence  of 
waiver."  The  good  faith  of  the  plaintiff  and  the 
meritorious  character  of  her  claim  are  clearly  shown 
by  the  testimony  in  this  case. 

In  his  clear  and  concise  charge  the  learned  trial 
judge  instructed  the  jury  that  while  verification  of 
the  physician's  certificate  by  his  own  oath  was  a  con- 
dition of  plaintiffs  contract,  it  was  one  which  the 
defendant  might  waive ;  and  in  view  of  the  testi- 
mony, he  submitted  to  them  the  question  whether 
it  had  or  had  not  been  waived  in  this  case.  There 
was  no  error  in  that.  The  testimony  as  to  defend- 
ant's conduct  in  receiving  and  retaining  the  appli- 
cation and  proofs  of  disability  without  objection, 
etc.,  was  sufficient  to  justify  submission  of  the  ques- 
tion to  the  jury ;  and  their  verdict  is  evidently  predi- 
cated of  the  finding  that  strict  compliance  with  the 
condition  was  in  fact  waived.  That  effectually  dis- 
poses of  the  only  defense  that  was  relied  on.  Fur 
ther  consideration  of  the  specifications  of  error  is 
unnecessary.     Neither  of  them  is  sustained. 

Judgment  affirmed. 


NEW  YORK  LAW  SCHOOL  FREE  SCHOL- 
ARSHIPS. 

THE  trustees  of  the  New  York  Law  School  have 
adopted  the  following  resolution : 
RarAvtd,  That  six  scholarships  be  established,  of  which 
three  shall  be  awarded  at  the  beginning  of  each  academic  year 
hereafter,  beginning  with  October,  1894.  Each  scholarship 
shall  entitle  Its  recipient  to  free  tuition  during  an  attendance 
of  two  years  at  the  Law  School.  An  applicant  for  a  scholar- 
ship shall  present  satisfactory  testimonials  of  good  moral 
character,  and  of  having  made  a  superior  record  at  the  Insti- 
tution where  he  last  studied  for  faithfulness  and  progress  In 
his  studies.  He  shall  also  present  satisfactory  evidence  that 
the  aid  requested  is  absolutely  needed,  and  agree  to  render 
such  Incidental  services  in  connection  with  law-school  work  as 
the  dean  may  desire  of  him.  The  award  of  scholarships  Is  to 
be  made  by  the  dean. 

The  first  three  scholarships  will  be  awarded  in 
September,  1894,  to  applicants  who  intend  to  enter 
the  junior  class  at  the  beginning  of  the  academic 
year,  October  1,  1894.  The  papers  of  applicants 
should  be  sent  to  the  dean  as  early,  at  least,  as  Sep- 
tember 1,  1894. 
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Qbatvucts  at  %ztznt  Qtctelcma. 

Alteration  of  instruments. — To  invalidate  a 
note  by  alterations,  they  must  be  made  by  a  person 
claiming  a  benefit  under  the  note,  with  intent  to  de- 
fraud the  maker.  Ma  v.  Anderson  (Oa.),  18  S.  E. 
Rep.  48.  A  material  alteration  of  a  written  instru- 
ment cannot  invalidate  it  when  made  by  a  stranger 
to  the  contract  Murray  v.  Peterson  (Wash.),  88 
Pac.  Rep.  969. 

Bribery.—  An  offer  by  a  jury  to  take  $600  if  he 
should  procure  a  verdict  for  the  defendant  in  a  civil 
action  is  punishable  under  the  California  Penal 
Code,  section  98,  providing  for  punishment  of  a  ju- 
ror who  asks,  receives  or  agrees  to  receive  a  bribe 
upon  an  understanding  "that  his  vote  shall  be  in- 
fluenced thereby,"  although  a  verdict  might  be  ren- 
dered without  his  vote,  by  the  concurrence  of  nine 
jurors.     People  v.  Squires  (Cal),  38  Pac.  Rep.  1092. 

Contract — conflict  of  laws. — A  promise  to 
pay,  contained  in  a  telegram  sent  from  Massachu- 
setts to  South  Carolina,  is  a  contract  made  in  Mas- 
sachusetts; and  no  cause  of  action  can  arise  thereon 
in  South  Carolina,  as  the  place  of  making  is  pre- 
sumably the  place  of  performance.  TUlinghast  v.' 
Boston  A  Port  Royal  Lumber  Co.  (S.  Car.),  18  S.  E. 
Rep.  120. 

Conviction  reversed  is  an  acquittal  of 
higher  offense. — A  conviction  of  an  assault  with 
a  deadly  weapon,  under  a  charge  of  assault  with  in- 
tent to  commit  murder,  reversed  on  appeal,  consti- 
tutes an  acquittal  of  the  higher  degree  of  the  crime 
and  former  jeopardy  of  that  offense,  which  will  bar 
a  subsequent  trial  for  any  higher  degree  than  that 
for  which  the  conviction  was  had.  People  v.  Gor- 
don (Cal.),  33  Pac.  Rep.  901. 

Criminal  pleading — joint  defense. — One  of 
several  defendants  charged  with  the  same  offense, 
who  has  contributed  toward  a  fund  to  employ  coun- 
sel to  defend  them,  by  whom  a  plea  of  guilty  is  in- 
terposed as  to  all  the  defendants  but  one,  as  to  the 
indictment  against  whom  a  test  case  is  made,  can- 
not, after  waiting  a  year,  during  which  judgment  is 
suspended  on  the  decision  of  the  test  case  against 
him,  repudiate  the  plea  of-guilty  on  the  ground  that 
it  was  unauthorized.  Territory  v.  Cook  (N.  M.),  38 
Pac.  Rep.  1022. 

Witness's  former  insanity. — Discharge  of  a 
witness  from  an  asylum  is  prima  facie  evidence  that 
she  has  been  restored  to  reason,  and  is  of  sound 
mind,  or  was  improperly  committed  to  the  asylum ; 
and  the  fact  of  such  commitment  and  an  adjudica- 
tion of  insanity  does  not  render  her  incompetent  as 
a  witness.  Clements  v.  McGinn  (Cal.),  83  Pac.  Rep. 
920. 


©mrccBpottdencje. 

No  Expulsion  of  Criminals  from  Maine. 
Editor  of  the  Albany  Late  Journal  : 

Tou  alluded  in  your  valuable  journal,  a  week  or 
more  ago,  to  a  queer  statute  of  Maine,  allowing  the 
expulsion  of  criminal  offenders  from  the  territory  of 
the  State.  That  is  a  newspaper  error.  And  bow 
seldom  the  newspapers  get  any  thing  correctly)  I 
wish  we  had  a  law  allowing  us  to  send  back  to  the 
adjacent  provinces  of  New  Brunswick  and  Nova 
Scotia  all  the  poor  trash  which  they  dump  on  us. 
But  our  statutes  do  not  permit,  but  even  punish 
such  an  act  severely.  Towns  are  not  allowed  to 
send  their  paupers  into  other  places  to  escape  sup- 
porting them,  and  paupers  transported  for  such  pur- 
poses may  be  sent  back  whence  they  came.  Some 
sharp  practices  under  that  act  have  been  receiving 
the  attention  lately  of  the  newspapers,  and  hence 
the  error  which  crept  into  your  columns. 

We  can  send  to  New  York  good  men,  if  you  need 

them,  good  enough  to  make  first-class  judges  of  the 

United   States  Supreme  Court,   and   save  you  the 

trouble  of  sending  so  far  away  as  Louisiana  for  one. 

Yours  truly, 

Ruel  Smith, 
Of  Penobscot  Bar. 

Bangor,  Me.,  Feb.  19,  1894. 


Collateral  Inheritance  Tax. 
Editor  of  the  Albany  Law  Journal: 

This  law  is  in  my  opinion  a  good  one,  at  least  I 
have  no  spite  against  it,  like  the  correspondent  in 
your  issue  of  Dec.  30,  1893.  The  Court  of  Appeals 
decisions  given  by  him  in  his  communication  con- 
strued the  statute  correctly.  It  would  seem  as 
though  the  learned  surrogate  in  the  case  mentioned 
took  too  technical  a  view,  and  differs  from  the  Court 
of  Appeals.  Section  3  is  explained  and  governed 
by  section  2  of  chapter  899,  Laws  of  1892.  The 
words  in  section  3,  "  the  property  of  persons  whose 
estates  shall  be  subject  to  the  payment  of  the  tax, " 
mean,  as  far  as  ascertaining  the  amount  of  tax  is 
concerned,  the  whole  or  portion  of  such  estates 
which  is  subject  to  the  tax.  It  may  be  necessary  to 
take  into  consideration  the  value  of  the  whole  estate 
to  get  at  the  value  of  the  portion  to  be  taxed,  as  a 
life  interest  to  a  wife  with  remainder  over  to  col- 
lateral relative. 

According  to  our  present  standard  of  taxation, 
this  law  may  discriminate  in  a  certain  sense  against 
the  rich,  like  the  income  tax  proposed  by  United 
States  Senator  Hill.  It  raises  a  desirable  revenue ; 
and  with  it  in  force,  perhaps  the  poor  would  pay 
their  just  proportion  of  the  taxes. 

In  the  payment  of  taxes,  the  value  of  protection 
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to  property  might  be  considered  as  equitably  and 
legally  demanding  an  increasing  rate  per  cent  on 
increasing  valuations. 

J.  B.  Daley. 
Pbattsville,  N.  Y.,  Jan.  8,  1894. 


Hem  Moo&s  au/1  Jjtetor  Editions. 


Ruminations:    The  Ideal  American   Ladt  and 
other  Essays,    by  Albbbt  Matthews  (Paul 
Sieqvolk) ;  Second  Edition. 
We  were  attracted  at  first  glance  by  the  title,  be- 
cause it  has  the  double  possibility  of  being  clever 
when  "lady"  is  taken  in  its  primal  sense,  or  of  be- 
ing vulgar,  as  the  -word  referred  to  is  accepted   in 
its  popular  use  to-day.    The  acceptation  of  the  word 
by  the  author  is  most  appropriate  and  satisfactory. 
The  ability  to  put  into  words  the  original  ideas  and 
scenes  of    everyday   life    with   the   useful   lessons 
drawn  from  them  is  very  difficult  when  verbiage  is 
coined,  and  conceptions  clearly  expressed  so  that 
the   mind  is   never  wearied  by  complicated  and 
tedious  phraseology  and  by  an  involved  arrange- 
ment of  conflicting  thoughts.     We  think  the  author 
has  succeeded  in  a  delightful  manner  and  has  given 
to  us  lawyers  as  well  as  laymen  a  work  interesting 
and  instructive.    Especially  we  consider  the  latter  to 
be  true  as  the  book  rather  inclines  us  to  come  out 
of  our  personal  thoughts,  and  relations,  narrow  and 
confined  and  gives  us  a  touch  of  nature  and  a  few, 
ideas  relative  rather   than  personal   and   obscure. 
Mr.    Matthews'  chapter  on   "  Egotism  "  frames  for 
as  only  too  well  what  we  lawyers  too  seldom  reflect 
on,  that  there  is  as  great  a  fault  in  the  individual  to 
trust  too  little  in  humanity  as  to  become  engrossed 
in    others   and   put  unlimited  confidence  in   their 
thoughts,  actions  and  judgments.     It  seems  to  the 
writer  that  if  the  paragraph  on  "  Bores  "  could  be 
printed  in  large  type  and  put  over  the  door  of  every 
law yer's  office,  that  we  could  be  saved  endless  trouble 
and  vexatious  annoyances  from  that  stupid  class  of 
men,  and  we  might  add  also  the  "ladies"  who  not 
only   trouble  the  legal  profession  but  also  waste 
lawyers'  time  during  working  hours.    As  a  whole, 
Mr.  Matthews'  book  is  fully  worthy  of  the  place  it 
has  gained  as  a  work,    pleasing  in  expression  and 
also   terse  and  original  in  ideas  and  acquaintance 
with  human  nature.    Published  by  Q.  P.  Putnam's 
Sons,  1894. 

Sib  Francis  Bacon's  Cipher  Story,  as  Discovered 
and  Dkciphebbd  by  Orville  W.Owen,  M.  D. 
The  greatness  and  immensity  of  the  work  neces- 
sary to  present  the  ideas  of  the  author  and  give 
them  to  the  public  appeals  to  lawyers  even  though 
tome  may  not  care  for  the  continuation  of  the  con- 
flict which  the  advent  of  this  treatise  prolongs  while 


others  may  trouble  themselves  little  as  to  who  really 
wrote  Shakespeare's  plays,  so  long  as  they  may  have 
them  to  read,  yet  we  must  stop  for  a  moment  in  our 
rush,  to  recognize  earnest  zeal  and  application  to 
the  love  of  literature  to  gain  a  desired  end.  We 
shall  wait  with  expectancy  for  the  volume  of  Mr. 
Owen's  work  which  will  contain  the  Key  to  the 
Cipher  Story.  Published  by  Howard  Publishing 
Company,  Detroit  and  New  York,  1898. 

Digest  of  Insurance  Cases, 
Embracing  the  decisions  of  the  Supreme  and  Cir- 
cuit Courts  of  the  United  States,  of  the  Supreme 
and  Appellate  Courts  of  the  various  States  and 
foreign  countries,  upon  disputed  points  in  fire,  life, 
marine,  accident  and  assessment  insurance  and 
affecting  fraternal  benefit  orders,  by  John  A.  Finch 
of  the  Indianapolis  bar.  The  book  is  well  published, 
in  half  sheep,  and  contains  a  most  excellent  index, 
and  under  the  different  heads  the  author  has  collated 
the  authorities  from  the  decisions  of  the  courts  of 
the  United  States,  the  various  States  and  foreign 
countries  on  the  subject,  and  it  will  be  a  most  wel- 
come addition  to  the  works  on  insurance  which  have 
already  been  published.  Published  by  Bowen- 
Merrill  Company,  Indianapolis,  1893. 

The  Laws  and  Jurisprudence  op  England  and 
America,  by  John  E.  Dillon,  LL.  D.,  Storks 
Professor,  Yale  University,  1891  to  1892. 
As  the  author  explains,  a  prominent  lawyer  is 
yearly  invited  to  occupy  the  position  of  Storrs  Pro- 
fessor of  Yale  University  for  the  period  of  one 
year  and  to  lecture  on  some  subject  of  law  which 
he  may  select  himself.  We  cannot,  in  the  first 
place,  thank  Mr.  Dillon  sufficiently  for  choosing  the 
subject  of  this  work,  and  we  cannot  express  our 
appreciation  of  his  giving  the  legal  profession  the 
privilege  of  reading  his  lectures  which  he  has  done 
by  allowing  the  book  to  be  published.  The  work 
combines  not  only  interesting  matter  clearly  and 
delightfully  expressed  in  the  author's  well-known 
style  and  showing  his  recognized  ability,  but  also 
is  a  text-book  of  value  because  of  its  excellent  index 
and  authorities  cited.  It  certainly  is,  as  far  as  its 
publication  is  concerned,  the  best  work  of  the  year, 
and  the  publishers  have  a  right  to  be  proud  of  the 
work  they  have  given  the  public.  It  is  printed  on 
heavy  paper  in  large  and  good  type,  and  with  a 
marginal  digest  of  the  subject  of  each  paragraph. 
The  work  is  really  sub-divided  into  three  parts  con- 
tained in  thirteen  lectures,  the  first  part  being  on 
"Our  law  in  its  old  home,"  the  second  on  "Our 
law  in  its  new  home,"  and  the  third  on  "  Our  law  " 
which  is  subdivided  under  various  heads,  showing 
its    characteristics,  its  remedies,   its    conservative 
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forces,  its  progressive  forces  and  the  progress  it  has 
made  during  the  last  century.  Taken  as  a  whole, 
the  work  is  exceedingly  pleasing  and  satisfactory  in 
every  respect  and  is  worthy  of  the  close  attention 
not  only  of  lawyers  but  all  men  of  learning  and 
literati.  Published  by  Little,  Brown  &  Company, 
Boston,  1894. 

The  American  Corporation  Legal  Manual,  Vol. 

3,    1894,   Edited  bt  Charles  L.   Borometer, 

Member  of  the  New  Jersey  Bar. 

This  is  a  compilation  of  the  essential  features  of 

statutory  law  regulating  the  formation,  management 

and  dissolution  of  general  business  corporations  in 

America,   England,  France,  Germany,  Netherlands, 

Italy,   Russia,  and  Spain,  and  should  be  useful  to 

lawyers  who  desire  to  discover  the  essential  features 

of  the  law  of  corporations  of  the  different  States 

and   foreign  countries.     Published  by  Honeyman  & 

Company,  Plainfield,  New  Jersey,  1894. 


AN  odd  incident  recently  occurred  in  an  English 
court.  The  case  for  the  crown  in  a  bigamy  prose- 
cution had  finished  and  the  Recorder  asked  the  sec- 
ond wife  to  come  back  into  the  witness  box  to  an- 
swer certain  questions.  It  was  the  end  of  the  day, 
and  after  she  bad  answered,  the  Recorder  announced 
that  he  would  pass  sentence  the  next  morning,  quite 
forgetting  that  he  had  not  summed  up  and  that  the 
jury  had  not  returned  their  verdict.  Fortunately 
the  case  was  such  a  clear  one  that  only  one  verdict 
could  be  returned,  but  for  sentence  to  precede  ver- 
dict was  rather  suggestive  of  the  judicial  procedure 
of  Alice  through  the  looking-glass. 

In  Bacon's  Abridgment  (gaming)  it  is  stated 
"That  by  the  common  law  the  playing  at -cards, 
dice,  etc.,  when  innocently  practised,  and  as  a  rec- 
reation, the  better  to  fit  a  person  for  business,  is 
not  at  all  unlawful,  yet  if  a  person  be  guilty  of  cheat- 
ing, as  by  playing  with  false  cards,  dice,  .etc.,  he  may 
be  indicted  for  it  at  common  law,  and  fined  and  im- 
prisoned. So  also,  a  common  player  at  hazard,  and 
using  false  dice,  may  be  indicted  for  it  at  common 
law.  Also  all  common  gaming-houses  are  nuisances 
in  the  eye  of  the  law,  not  only  because  they  are 
great  temptations  to  idleness,  but  also  because  they 
are  apt  to  draw  together  great  numbers  of  disorderly 
persons,  which  cannot  but  be  very  inconvenient  to 
the  neighborhood." 

We  are  indebted  to  an  Irish  correspondent  for  the 
following  amusing  account  of  a  case  tried  before 
Gal  way  justices.  The  ducks'  conduct  in  the  matter 
is  exquisite.  A  case  which  had  the  most  unusual 
ending  was  tried  at  the  local  Petty  Sessions,  Eyre- 


court,  before  Captain  S.  J.  Cowan,  chairman;  E. 
8haw  Tener  and  W.  H.  Gregory-Eyre,  justices. 
William  Egan,  of  Cloufert,  who  lives  some  distance 
from  his  brother  Edward,  summoned  the  latter  for 
stealing  two  ducks.  Complainant  swore  that  the  birds 
were  his;  he  missed  them,  and  subsequently  got 
them  on  Ned's  land.  His  wife  tried  to  bring  them 
home,  but  Ned's  daughter  effected  a  rescue.  The 
ducks,  witness  added,  were  two-year-olds,  and 
would  be  valuable  if  ever  they  began  to  lay.  After 
a  lengthened  hearing,  Mr.  Eyre  suggested  that  Ser- 
geant Rorke,  of  Clonfert,  should  put  the  ducks  in  a 
bag,  so  that  they  could  not  see  where  they  were 
going,  and  liberate  them  on  the  road  at  a  point  mid- 
way between  the  holdings  of  the  contending  brothers. 
Tliey  were  to  be  allowed  their  own  free  will  in  choos- 
ing between  the  rival  claimants  for  the  possession, 
and  their  movements  would  decide  the  point  of  law. 
This  novel  order  was  carried  out,  but  the  birds,  af- 
ter taking  in  the  situation  when  released  from  the 
bag,  dissolved  partnership;  one  made  for  Ned's 
house,  and  the  other  for  Bill's,  and  the  case  was 
settled  accordingly. — Law  QazttU. 

During  the  career  of  Nicholas  C.  Tindal  (after- 
ward chief  justice  of  the  Common  Pleas)  at  the  bar, 
it  fell  to  his  lot  to  uphold  the  ancient  form  of  trial 
by  wager  of  battle.  The  last  time  this  extraordinary 
judicial  process  had  been  granted  was  in  Queen 
Elizabeth's  reign,  and  then,  as  Dyer  tells  us,  "  non 
tint  magna  perturbations  jurUcontuUorum.''''  In  Ash- 
ford  v.  Thornton,  1  Barn.  &  Aid.  405,  the  point 
was  again  raised  two  hundred  and  fifty  years 
afterward.  A  country  girl  was  found  violated  and 
drowned,  and  her  brother  appealed  the  defendant, 
a  laborer,  of  the  crime  under  circumstances  of  strong 
suspicion.  The  defendant  pleaded  "Not  guilty, 
and  I  am  ready  to  defend  the  same  by  my  body," 
and  thereupon  taking  his  glove  off  he  threw  it  upon 
the  floor.  Tindal's  learned  argument  for  the  ancient 
right  occupies  fourteen  pages  of  Barnewell  and 
Alderson,  and  convinced  the  robust  intelligence  of 
Chief  Justice  Ellenborough  that  "the  usual  and 
constitutional  mode  of  trial  must  take  place."  It 
did  not  take  place  because  the  appellant  declined 
to  proceed,  but  it  had  one  good  effect — it  led  to 
the  prompt  abolition  of  that  anachronism,  the  duel- 
lum.  59  Geo.  Ill,  chap.  46.  To  Tindal  is  ascribed 
the  saying  that  "whereas  Scarlett  had  contrived  a 
machine,  by  using  which,  while  he  argued,  he  could 
make  the  judges'  heads  nod  at  his  pleasure, 
Brougham  had  got  hold  of  it,  but  not  knowing  how 
to  manage  it,  when  he  argued,  the  judges,  instead 
of  nodding,  shook  their  heads."  Tindal  was  no 
such  judicial  puppet  to  have  his  strings  pulled  by 
counsel.  If  he  shook  his  head  it  was  at  bad  law; 
if  he  nodded  it  was  only  at  good  law ;  and  good  law 
was  with  him  synonymous  with  truth  and  justice. 
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All  letters  relating  to  advertisements,  subscriptions,  or  other 
easiness  matters,  should  be  addressed  to  Thb  Albany  Law 
Jocbhal  Company.; 


THE  Hon.  David  Dudley  Field,  who  is  enjoy- 
ing his  tour  in  Italy  with  all  the  enthusiasm 
of  a  young  traveller,  celebrated  his  eighty-ninth 
birthday  in  Rome  on  the  13th  instant.  A  dis- 
patch to  the  New  York  Sun  says  that  on  that 
day  he  was  entertained  at  luncheon  by  Mr. 
Terry,  the  veteran  American  artist.  Mr.  Potter, 
the  American  minister,  his  wife  and  several 
others  of  his  countrymen,  congratulated  the 
hale,  hearty  old  man.  Mr.  Field  was  in  Florence 
at  last  advices,  intending  to  remain  six  weeks 
more  in  Italy. 

Buenos  Ayres  reports  of  the  24th  instant  an- 
nounce that  the  attorney-general  of  the  Argen- 
tine Republic  has  given  his  opinion  in  the  case 
of  Jabez  Spencer  Balfour,  implicated  in  the 
Liberator  Building  Society  frauds  in  London, 
that  the  documents  presented  by  the  British 
government  are  a  sufficient  warrant  for  his  ex- 
tradition. It  was  added  that  Balfour  had  been 
turned  over  by  the  Argentine  authorities  to  the 
custody  of  the  British  police  inspector  who 
went  to  Buenos  Ayres  with  the  papers,  demand- 
ing his  extradition,  and  that  the  inspector  would 
immediately  leave  for  England  with  his  prisoner. 
But  it  is  possible  that  some  further  difficulties 
may  have  arisen,  if  the  Argentine  courts  do  not 
agree  with  the  attorney-general.  It  is  an  ex- 
ceedingly interesting  case  under  international 
law  as  to  extradition,  and  we  shall  probably 
hear  more  of  it.  Meantime  we  print  in  another 
part  of  this  journal  a  sketch  of  the  frauds  with 
which  Balfour  is  charged. 


The  recent  difficulties  experienced  by  our 
State  department  in  securing  the  extradition  of 
criminals  from  countries  in  Central  America 
with  which  the  United  States  has  no  extradition 
treaty,  particularly  in  the  case  of  Francis  H. 
VOL.  49  —  No.  9. 


Weeks,  the  New  York  defaulter,  have  been  the 
basis  of  some  correspondence  looking  to  treaty 
agreement,  with  the  result  that  the  negotiations 
have  been  abandoned,  with  no  prospect  of  their 
renewal.  The  difficulty  in  the  way  of  making 
the  treaties  is  the  fact  that  none  of  the  Central 
American  countries  inflicts  capital  punishment 
for  criminal  offenses.  The  State  department 
was  not  willing  to  negotiate  a  treaty  which  ex- 
empted murderers  and  others  charged  with 
capital  crimes. 

In  the  Law  Quarterly  Jteview  for  January, 
Mr.  H.  A.  D.  Phillips  gives  an  elaborate  ac- 
count of  the  German  Code  of  Criminal  Pro- 
cedure, which  was  passed  on  February  1,  1877, 
and  came  into  force  on  October  i,  1879.  The 
points  specially  interesting  are  the  preliminary 
investigation  and  the  allowing  of  an  appeal 
from  conviction  at  the  trial.  No  preliminary 
investigation  takes  place  when  a  case  is  deter- 
mined by  a  village  Court  of  Assessors,  and 
against  such  determination  there  is  an  appeal. 
An  investigation  may  be  ordered  as  to  offenses 
triable  by  the  District  Courts,  and  it  is  com- 
pulsory when  the  case  goes  to  the  Courts  of  As- 
size or  the  Court  of  the  Empire.  Very  full 
powers  are  conferred  on  the  investigating 
magistrate  to  question  the  suspected  persons, 
arrest  or  detain  them,  visit  the  spot,  make 
domiciliary  visits  or  seizures,  hear  witnesses,  or 
direct  expert  operations.  But  he  must  be 
equally  solicitous  in  ascertaining  facts  in  favor 
of  the  accused  as  in  getting  evidence  of  the 
offense,  and  to  secure  this  a  certain  amount  of 
publicity  is  introduced  into  the  proceedings, 
and  the  accused  is  allowed  to  have  a  defender, 
who  may  help  him  with  his  advice,  though  he 
cannot  intervene  in  his  examination  or  in  that 
of  the  witnesses.  In  cases  determined  by  courts 
higher  than  the  village  courts  no  appeal  is  now 
allowed,  apparently  on  the  ground  that  a  court 
of  appeal  cannot,  on  the  record  before  it,  form 
so  reliable  an  opinion  upon  the  facts  of  the  case 
as  the  court  of  first  instance  on  the  oral  ex- 
amination of  the  witnesses. 


It  was  currently  reported  in  the  daily  news- 
papers, and  we  copied  their  statement,  that  the 
Illinois   Legislature  had  passed  a  law  to  the 

effect  that  "  all  questions  of  dispute  between 
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employers  and  employees  which  cannot  be 
amicably  settled  shall  be  submitted  to  a  board 
of  arbitration."  The  Chicago  National  Cor- 
poration Reporter,  which  ought  to  be  good  au- 
thority on  this  subject,  denies  this  report,  how- 
ever, and  declares  that  there  is  no  such  legisla- 
tion on  the  statute  books  of  Illinois. 


A  mistrial  was  nearly  caused  in  a  murder 
case  in  Massachusetts  by  the  jurors  eating 
frozen  pudding  which  made  them  all  sick.  Are 
not  jurymen  imprudent  in  eating  heartily  of  a 
varied  meal  ?  They  have  little  or  no  exercise; 
the  air  of  a  court-room  is  almost  always  foul, 
and  how  do  jurymen  expect  to  keep  a  clear 
brain  if  they  overload  the  stomach  with  food 
that  might  excite  alarm  if  eaten  under  more 
favorable  conditions  ?  In  a  more  advanced  sys- 
tem of  civilization  the  juryman's  diet  should  be 
regulated  by  law.  And  yet  a  proper  diet-list 
would' tax  invention.  Sir  Andrew  Aguecheek 
would  not  eat  beef  because  it  did  harm  to  the 
wits.  Pythagoras  would  not  let  his  followers 
partake  of  beans.  And  in  the  history  of  the 
world  an  objection  may  be  found  to  nearly 
every  article  of  diet.  Perhaps  codfish  would 
be  as  safe  a  diet  as  any,  provided  a  water  pail 
were  always  within  reach.  The  juryman's  brain 
would  then  be  clean  and  in  working  order,  his 
eye  would  pierce  through  the  fog  of  argument 
and  his  stomach  would  not  divert  his  attention 
from  the  evidence. 


Ex-Attorney-General  Pillsbury  of  Massachu- 
setts says  that  the  number  of  decisions  in  that 
Commonwealth  against  the  constitutionality  of 
statutes  is  much  greater  in  recent  years  than  it 
formerly  was.  From  a  careful  examination  of 
the  reported  cases  it  appears  that  from  the  adop- 
tion of  the  Constitution  to  the  present  time,  the 
constitutionality  of  two  hundred  and  forty-seven 
statutes  has  been  considered  by  the  full  court, 
of  which  forty-one  have  been  set  aside.  The 
proportion  of  statutes  set  aside  to  the  whole 
number  drawn  in  question  was,  prior  to  i860, 
less  than  one  in  six;  from  i860  to  1870,  one  in 
ten;  from  1870  to  1880,  a  little  more  than  one 
in  five;  from  1880  to  1890,  a  little  less  than  one 
in  four;  and  since  1890,  a  little  less  than  one  in 
three.  Within  the  last  four  years  more  statutes 
have  been  declared  unconstitutional  than,in  the 


first  seventy  years  under  the  Constitution. 
While  this  statement  does  not  conclusively 
prove  any  thing,  a  tendency  so  unmistakable 
can  hardly  be  accounted  for  on  any  theory  of 
chances.  It  indicates  an  increasing  liability  of 
the  Legislature  to  exceed  its  constitutional 
power,  or  a  growing  disposition  of  the  court  to 
restrain  its  exercise. 


The  proceedings  in  an  action  brought 
against  the  Elevated  Railroad  in  New  York 
city,  have  caused  considerable  comment  with 
reference  to  the  right  to  examine  the  person 
of  plaintiff  as  to  the  extent  of  her  injuries. 
Section  873  of  the  Code  of  Procedure  was  so 
amended  in  1893,  as  to  provide  that  in  any 
action  thereafter  to  recover  damages  for  per- 
sonal injuries,  the  court  or  judge  may  in  grant- 
ing an  order  for  the  examination  of  the  plaintiff 
before  trial,  if  the  defendant  apply  therefor, 
direct  that  the  plaintiff  submit  to  a  physical  ex- 
amination by  one  or  more  physicians  or  sur- 
geons to  be  designated  by  the  court  or  judge. 
Such  examinations  to  be  had  under  such  direc- 
tions or  restrictions  as  to  the  court  or  judge 
shall  seem  proper.  This  amendment  has  been 
severely  criticised  by  reason  of  the  fact  that  the 
plaintiff  in  the  case  where  application  was  made, 
is  a  woman,  and  it  is  insisted  that  it  is  a  viola- 
tion of  her  constitutional  rights  to  compel  her 
to  submit  to  a  physical  examination  for  the  pur- 
pose of  enabling  the  defendant  to  learn  the  ex- 
tent of  her  injuries.  The  courts  of  this  State 
have  held  that  in  the  absence  of  a  statute,  no 
warrant  existed  for  ordering  inspection  of  the 
person  and  have  uniformly  refused  to  grant 
authority  for  such  an  examination.  The  statute 
was  doubtless  enacted  for  the  purpose  of  remedy- 
ing this  difficulty,  and  would  seem  to  be  free 
from  the  criticism  levelled  against  it.  Its  justice 
and  propriety  may  be  sustained  upon  the  fol- 
lowing grounds : 

First.  As  the  law  stood  heretofore,  a  request 
on  the  part  of  the  defendant  for  such  an  ex- 
amination by  a  reputable  physician  could  not 
be  safely  refused  without  prejudicing,  and  with 
some  reason,  the  minds  of  the  jurors,  the  argu- 
ment always  being  made  in  such  case  that  if  the 
injuries  were  so  excessive  as  claimed,  no  harm 
could  possibly  result  to  the  plaintiff  and  that 
the  refusal  to  allow  such  examination  is  strong 

evidence  that  the  extent  of  the  injuries  is,  to 
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say  the  least,  greatly  exaggerated.  For  this 
reason,  it  has  been  unsafe  to  refuse  a  request 
of  this  character  aside  from  any  question  of 
legal  right. 

Second.  It  will  necessarily  tend  to  prevent 
injuries  from  being  unreasonably  exaggerated 
and  actions  from  being  brought  which  have  no 
reasonable  foundation.  It  must  be  conceded 
that  frauds  are  perpetrated  in  this  direction,  and 
moreover  the  perpetration  of  such  frauds  tends 
to  injure  the  chances  of  any  person  having  a«f 
honest  claim  for  injuries  by  reason  of  the  fact 
that  jurors  come  to  look  with  more  or  less  sus- 
picion upon  all  claims  of  this  character,  when 
it  is  discovered  from  time  to  time  that  many 
are  fraudulent.  Hence  it  is  in  the  interest  of 
honest  clients  and  of  counsel  bringing  merito- 
rious actions  that  this  proceeding  should  be 
allowed. 

Third.  It  is  in  the  interest  of  all  plaintiffs 
having  a  good  cause  of  action,  for  the  reason 
that  it  brings  about,   wherever  the  defendant 
upon  examination  is  convinced  of  the  merits  of 
the  claim,  a  settlement  and  adjustment  of  the 
case  without  trial  in  very  many  instances.    The 
defendant,  after  an  examination  by  reputable 
physicians  and  their  report  as  to  the  extent  of 
the  injury,  no  longer  has  reasonable  excuse  for 
going  into  the  courts  and  litigating  that  ques- 
tion.    It  is  settled  before  trial  and  the  defend- 
ant, if  liable  upon  the  facts  and  the  law,  is 
usually  willing  to  effect  a  fair  settlement  and 
compromise.  In  case  the  defendant  is  unwilling, 
this  question  has  removed  from  it,  on  the  part 
of  the  plaintiff,  very  much  of  that  uncertainty 
which  arises  from   expert  evidence   that  may 
be  offered  on  the  part  of  the  defendant,  ob- 
tained by  opinions  upon  hypothetical  questions, 
which  do  not  give  the  plaintiff  the  same  oppor- 
tunity for  eliciting  the  truth  upon  the  examina- 
tion of  the  adverse  witnesses,  as  in  cases  where 
such    witnesses  have    actually  examined   the 
patient. 

A  correspondent  of  the  Central  Law  Journal 
calls  attention  to  an  error  of  statement  by  the 
Supreme  Court  of  the  United  States  in  the  re- 
cent case  of  Union  Patific  R.  Co.  v.  Botsford, 
141  U.  S.  250.  In  that  case,  which  involved 
the  question  as  to  the  power  of  the  court  to 
order  an  inspection  of  the  body  in  a  personal 
action,  the  court  uses  this  language :  "  So  far  as 


the  books  within  our  reach  show,  no  order  to 
inspect  the  body  of  a  party  in  a  personal  action 
appears  to  have  been  made  or  ever  moved  for, 
in  any  of  the  English  courts  of  common  law,  at 
any  period  of  their  history." 

The  Supreme  Court  seem  to  have  overlooked 
the  case  of  Friend  v.  London,  Chatham  cV*  Dover 
R.  Co.,  in  the  Court  of  Appeal  before  Cock- 
burn,  C.  J.,  Brammell,  L.  J.,  and  Brett,  L.  J. 
(49  L.  J.  696),  where  it  appears  that  in  the  trial 
1  of  that  case  in  the  court  below  the  court  made 
an  order,  at  the  instance  of  the  railway  com- 
pany, requiring  the  plaintiff  to  submit  to  a  per- 
sonal examination  by  the  railway  company's 
physician,  to  enable  him  to  testify  in  the  trial 
of  a  cause,  and  Cockburn,  C.  J.,  said:  "The 
order  for  such  an  examination  was  clearly  ultra 
vires."  The  Supreme  Court  also  appear  to 
have  overlooked  in  their  research  section  26, 
chapter  119,  31  and  32  Vict.,  which  says: 
"  Whenever  any  person  injured  by  an  accident 
on  a  railway  claims  compensation  on  account 
of  the  injury,  any  judge  of  the  court  in  which 
proceedings  to  recover  such  compensation  are 
taken,  or  any  person  who,  by  the  consent  of 
the  parties,  or  otherwise,  has  power  to  fix  the 
amount  of  compensation,  may  order  that  the 
person  injured  may  be  examined  by  some  duly 
qualified  medical  practitioner  named  in  the 
order,  and  not  being  a  witness  on  either  side." 
In  Skinner  v.  Great  Northern  Railway  Com- 
pany, decided  by  Brammell,  B.,  Court  of  Ex- 
chequer (43  L.  J.  150),  it  is  held  that  where  a 
railway  company  has  procured  an  order  under 
the  above  statute  for  such  an  examination, 
the  report  of  its  physician  was  privileged  and 
the  plaintiff  not  entitled  to  an  order  of  court 
allowing  its  inspection.  This  opinion^vas  fol- 
lowed in  the  Court  of  Appeal  in  the  above  case, 
where  the  latter  court  seems  to  interpret  the 
statute  as  only  giving  the  railway  company  the 
right  to  examine  the  plaintiff  so  as  to  put  both 
parties  on  an  equal  footing,  and  in  furtherance  of 
compromise  settlements. 


An  interesting  query  is  proposed  by  a  corre- 
spondent of  the  New  York  Law  Journal,  who 
refers  to  the  definition  of  "  personal  injury,"  in 
the  Code,  section  3343,  subdivision  9,  and  then 
asks  whether  the   Legislature,    in  the  statute 

allowing  physical  examination  of   plaintiff  in 
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actions  "  to  recover  damages  for  personal  in- 
juries," intended  by  the  use  of  the  words  "  per- 
sonal injuries,"  to  allow  such  examinations  in 
all  such  actions,  as  for  example,  for  assault, 
battery,  seduction,  libel,  slander,  etc.?  Our 
contemporary  suggests  that  there  may  have 
been  an  intended  difference  between  the  phrase 
"  personal  injuries,"  as  used  in  the  amended 
section,  and  "  personal  injury  "  as  technically 
used  throughout  the  Code  and  defined  in  sec- 
tion 3343.  But,  even  if  there  was  not,  the 
legislative  purpose,  fairly  deducible  from  the 
language  of  the  amendment  and  keeping  in 
mind  the  provisions  of  subdivision  9  of  section 
3343,  is  to  allow  physical  examinations  in  ac- 
tions wherein  the  personal  injury  consists  of  a 
direct  physical  injury  to  the  plaintiff.  This 
would  include  actions  of  assault  and  battery  as 
well  as  for  negligence,  but  not  actions  for  libel, 
slander,  seduction  or  criminal  conversation. 
It  is  not  believed  that  the  Legislature  intended 
that  the  new  remedy  should  apply  to  cases  in 
which  the  physical  injury,  if  any,  is  indirect, 
resulting  from  mental  suffering,  such  as  illness 
brought  on  by  the  worry  incidental  to  a  libel 
or  slander. 


CO  N  SPIRAO Y  -  EVIDENCE  -  MURDER  -  IN- 
STRUCTIONS. 

UNITED  STATES  SUPREME  COURT,  NOVEMBER  6,  18B3. 

Brown  v.  United  States. 

The  acta  and  declarations  of  one  conspirator  after  the  comple- 
tion or  abandonment  of  the  criminal  enterprise  are  not  ad- 
missible to  prove  the  conspiracy  as  against  a  co-conspira- 
tor. 

Where  a  wilful  killing  is  shown,  an  Instruction  that  "if  self- 
defense  does  not  exist,  and  If  manslaughter  does  not  exist, 
the  only  other  condition  that  can  exist  Is  murder,"  is  un- 
objectionable. 

A  requested  Instruction  is  properly  refused,  when  the  court 
has  already  given  a  more  accurate  instruction  on  the  same 
subject. 

IN  error  to  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Arkansas. 

A.  B.  Garland,  for  plaintiff  in  error. 

Auietant  Attorney-  General  Whitney,  for  the  United 
States. 

Jackson,  J.  John  Brown,  the  plaintiff  in  error, 
was  indicted  and  convicted  for  the  murder  of  Jo- 
siah  Poorboy  and  Thomas  Whitehead  on  December 
8,  1891,  at  the  Cherokee  Nation,  in  the  Indian  Ter- 
ritory, and  on  April  30,  1892,  was  sentenced  to  be 
hanged. 

It  appears  from  the  record  that  Poorboy  and 
Whitehead  were  deputy  marshals,  who  had  been 


trying  to  arrest  James  Craig,  an  escaped  prisoner, 
for  whose  apprehension  a  small  reward  had  been  of- 
fered, and  who  was  the  co-respondent  in  a  suit 
brought  by  Brown  Hitchcock  against  his  wife  for 
divorce  on  the  ground  of  adultery. 

On  the  night  of  the  murder  the  plaintiff  in  error, 
with  John  Roach  and  Wacoo  Hampton,  an  escaped 
convict,  were  at  the  house  of  Mrs.  Hitchcock,  and 
at  her  request  started  out  to  find  Craig.  They  did 
not  succeed,  and  on  their  way  back,  Hampton,  who 
had  gone  on  a  short  distance  ahead,  stopped  in 
front  of  the  house  of  Shirley,  where  it  was  known 
Whitehead  was  staying,  and  called  out  for  White- 
head. The  latter  came  out,  accompanied  by  Poor- 
boy, both  being  armed.  As  they  appeared,  Wacoo 
Hampton  rode  off;  and  about  the  time  the  marshals 
reached  the  roadway  Roach  and  the  plaintiff  in  er- 
ror, mounted  on  one  horse,  rode  up.  Whitehead 
asked  if  either  of  them  was  Matthew  Craig,  a 
brother  of  James  Craig,  and  when  he  was  told 
"  No,"  he  said  he  "would  arrest  them  anyhow," 
and  told  them  to  get  off  the  horse  and  lay  down 
their  guns.  They  dismounted,  and  Roach  laid  his 
gun  down  on  the  ground.  As  he  straightened  up, 
some  one  fired,  and  the  shot  struck  him  in  the  arm. 
He  then  rau  away,  but  Wacoo  Hampton  returned, 
and  a  shooting  affray  ensued.  The  proof  tended 
strongly  to  establish  the  fact  that  the  plaintiff  in 
error  'killed  Whitehead ;  but  as  to  whether  he  or 
Wacoo  killed  Poorboy  the  testimony  was  inconclu- 
sive. A  few  days  after  the  murder,  Hampton,  who 
resisted  arrest,  was  killed. 

Among  the  assignments  of  error  specially  relied 
on.  and  which  is  apparently  well  taken,  is  the  sev- 
enth assignment.  As  presented  in  the  record  by 
the  plaintiff  in  error,  it  is  claimed  that  the  court 
charged  the  jury  that  "if  self-defense  does  not  ex- 
ist, the  only  other  condition  that  can  exist  in  the 
case  is  a  state  of  murder."  This  charge  would  have 
been  clearly  erroneous,  but  by  reference  to  the 
charge  of  the  court  itself,  it  appears  that  the  as- 
signment of  error  omits  a  material  part  of  the 
charge.  What  the  court  really  said  was  this:  "I 
give  you  the  law  of  manslaughter,  because  it  has 
been  invoked  in  the  case,  and  you  are  to  see 
whether  it  exists ;  and  because  you  may  apply  the 
doctrine  of  exclusion  to  enable  you  to  come  to  the 
conclusion  as  to  whether  murder  exists  or  not,  because 
if  self-defense  does  not  exist,  and  if  manslaughter 
does  not  exist,  the  only  other  condition  that  can  ex- 
ist in  the  case  is  a  state  of  murder.  Manslaughter  is 
the  wilful  and  unlawful  killing  of  a  human  being 
without  malice  aforethought,  and  it  occupies  a  mid- 
way position  between  a  state  of  case  where  the  law 
of  self-defense  would  apply,  and  a  state  of  case 
where  the  law  defining  'murder'  applies." 
This  language,  and  what  was  said  in  other  parts 
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of  the  charge  upon  the  subject  of  manslaughter,  as 
set  out  in  the  record,  is  not  open  to  exception. 

It  is  next  insisted,  on  behalf  of  the  plaintiff  in 
error,  that  the  court  erred  in  refusing  to  give  the 
following  instruction,  which  was  asked  for  the  de- 
fendant : 

"  (1)  Manslaughter  is  an  unlawful  and  wilful 
killing,  but  without  malice,  and  is  punishable  by 
imprisonment  not  exceeding  ten  years,  and  fine  not 
exceeding  $1,000. 

"  (2)  If  you  believe  from  the  evidence  in  this 
case  that  the  deceased  were  attempting  to  make  an 
illegal  arrest  of  the  defendant,  and  that  the  defend- 
ant, in  resisting  such  illegal  arrest,  either  by  him- 
self, or  in  conjunction  with  his  companions,  killed 
the  deceased,  one  or  both,  then  the  attempt  to  ille- 
gally arrest  the  defendant  would  be  such  a  provo- 
cation as  would  reduce  the  offense  to  manslaughter, 
though  the  killing  was  done  with  a  deadly 
weapon." 

This  was  refused  because  the  court  had  already 
fully  instructed  upon  the  subject  of  manslaughter, 
and  by  reference  to  the  record  it  appears  that  the 
charge  as  given,  which  defined  "  manslaughter"  to 
be  "  the  wilful  and  unlawful  killing  of  a  human 
being  without  malice  aforethought,"  wa9  more  ac- 
curate than  the  instruction  asked  for,  which  omit- 
ted the  element  of  the  killing  being  without  any 
malice,  either  express  or  implied.  After  what  the 
court  had  said,  and  in  the  form  presented,  we  think 
this  instruction  was  properly  refused. 

The  remaining  point  to  be  considered  is  covered 
by  several  assignments,  which  charge  error  in  the 
court  below  in  admitting  testimony  of  subsequent 
declarations  or  statements  of  one  party  tending  to 
show  that  there  was  a  conspiracy  to  commit  murder 
and  in  charging  the  jury  on  that  subject. 

It  appears  in  the  evidence  that  while  on  their 
mission  to  find  Craig,  Wacoo  Hampton  said  to 
Roach  and  the  plaintiff  in  error  that  he  intended  to 
kill  Brown  Hitchcock,  the  husband  of  Mrs.  Annie 
Hitchcock,  with  whom  she  had  quarrelled  on  ac- 
count of  the  suit  for  divorce  which  her  husband 
was  prosecuting.  It  was  claimed  on  the  part  of  the 
government  that  this  statement  of  Wacoo  Hampton 
showed  a  conspiracy  to  commit  an  unlawful  act,  and 
while  engaged  in  this  unlawful  enterprise  the  mur- 
der of  Poorboy  and  Whitehead  was  perpetrated. 
Roach,  who  was  wounded  on  the  night  of  the  mur- 
der, and  was  taken  to  the  house  of  Mrs.  Hitchcock, 
remained  there  all  night.  On  the  following  morn- 
ing Sullivan,  a  witness  for  the  government,  and  his 
stepson,  were  riding  by  the  house  of  Mrs.  Hitch- 
cock, and  saw  her  on  the  porch.  He  thought 
she  called  to  him,  and  he  stopped  his  horse,  but  she 
told  him  not  to  come  in.     She  said  she  wanted  his 


stepson.     The  young  man  went  into  the  house,  and 
remained  there  four  or  five  minutes. 

In  offering  this  evidence,  the  district  attorney 
said  that  he  proposed  to  show  a  conspiracy  between 
Mrs.  Hitchcock,  the  plaintiff  in  error,  Wacoo  Hamp. 
tou  and  Roach  to  kill  Brown  Hitchcock ;  that  she 
was  primarily  responsible  for  the  murder;  and  that 
they  went  by  her  direction  on  that  evening  for  the 
purpose  of  committing  murder.  The  district  attor- 
ney assumed  that  she  did  not  want  Sullivan  to  come 
into  her  house  because  Roach  was  there.  The  coun- 
sel for  the  plaintiff  in  error  strenuously  objected  to 
the  admission  of  the  testimony  of  Sullivan  as  to 
what  Mrs.  Hitchcock  said,  on  the  ground  that  even 
if  she  were  a  co-conspirator,  her  statements  and  dec- 
larations, made  after  the  killing,  were  not  compe- 
tent against  the  plaintiff  in  error.  The  court  held 
that  the  witness  might  testify  as  to  what  Mrs. 
Hitchcock  said,  as  tending  to  establish  the  conspir- 
acy. On  the  subject  of  conspiracy,  the  court  in  its 
charge  said : 

"You  are  to  look  at  it  as  the  motive  power  which 
may  point  to  the  act  done,  only  by  circumstances, 
such  as  association  of  the  parties  together;  such  as 
their  being  connected  together  at  the  time  of  the 
doing  of  the  act ;  such  as  their  association  after  the 
act;  such  as  their  declaration  as  to  their  participa- 
tion in  the  act.  All  these  things  may  be  taken 
into  consideration  by  you  for  the  purpose  of  show- 
ing the  existence  of  conspiracy,  of  an  unlawful  un- 
derstanding to  commit  the  act  that  was  a  crime  — 
that  was  an  act  of  murder." 

And  in  that  connection  the  jury  were  further  in- 
structed : 

"  If  the  defendant  was  on  an  unlawful  mission,  if 
he  had  entered  into  an  understanding  to  kill  Hitch- 
cock, or  if  he  had  entered  into  an  understanding  to 
assist  others  in  resisting  arrest,  or  resisted  an  arrest 
that  could  properly  be  made,  he  was  entering  upon 
the  commission  of  an  act  where  there  was  a  purpose 
to  do  an  unlawful  act,  he  would  be  in  the  wrong. 
He  would  be  entering  upon  a  state  of  case  that  he 
had  no  right  to  enter  upon. 

"If  the  defendant  was  travelling  with  Wacoo 
Hampton  for  the  purpose  of  preventing  his  being 
arrested — prompted  by  a  determination  to  resist  ef- 
forts to  arrest  him— then  he  was  in  the  wrong.  He 
had  entered  upon  the  performance  of  an  unlawful 
enterprise,  of  a  character  that  might  result  in  death ; 
an  enterprise  that  was  unlawful  under  the  law,  be- 
cause Wacoo  Hampton  had  no  right  to  resist  arrest. 
It  was  his  duty  to  submit  to  arrest  at  the  hand  of 
any  officer  or  any  citizen,  and  whoever  engaged  in 
criminal  purpose  to  assist  him  in  resisting  that  ar- 
rest had  entered  upon  the  execution  of  a  wrongful 
act,  of  a  character  that  if  the  arrest  was  attempted 
to  be  executed,  and  resistance  offered,  it  might  re- 
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suit  in  death ;  and  when  parties  agree  to  enter  upon 
a  common  criminal  enterprise  of  that  kind — of  the 
kind  that,  as  the  direct  result  of  its  execution,  death 
may  be  the  consequence — and  the  party  or  parties 
killed  were  seeking  to  make  the  arrest  in  the  proper 
way  of  another  than  the  defendant  in  this  case — 
killed  by  Hampton,  for  example — the  act  of  Hamp- 
ton, in  killing,  was  the  act  of  this  defendant,  be- 
cause it  is  an  act  that  would  naturally,  reasonably 
and  probably  grow  out  of  the  resistance  to  the  ar- 
rest, offered  or  agreed  to  be  offered.  *  *  *  If 
there  was  a  design  upon  the  part  of  this  defendant 
to  assist  Wacoo  Hampton  in  resisting  that  arrest, 
and  in  the  resistance  offered  to  it  these  two  men 
were  killed,  the  act  of  killing  would  be  the  act  of 
the  defendant;  and  the  act  of  killing  would  be  an 
act  of  murder  upon  the  part  of  all  who  participated 
in  it — of  all  who  entered  into  the  unlawful' agree- 
ment to  resist  arrest,  and  who  were  present  at  the 
execution  of  that  unlawful  agreement  which  resulted 
in  the  death  of  the  parties. 

Considered  in  connection  with  these  instructions, 
the  court  improperly  admitted  the  testimony  as  to 
what  Mrs.  Hitchcock  said  after  the  killing  as  evi- 
dence tending  to  establish  a  conspiracy  between  the 
plaintiff  in  error  and  herself  and  others  to  kill  her 
husband.  It  was  furthermore  objectionable  because 
there  was  no  evidence  in  the  case  tending  to  show 
that  the  defendant  or  his  alleged  co-conspirators 
killed  either  of  the  deceased  under  the  mistaken 
supposition  that  either  of  them  was  Hitchcock.  In 
the  admission  of  the  statements  and  declarations  of 
Mrs.  Hitchcock,  the  court  assumed  that  the  acts  and 
declarations  of  one  co-conspirator  after  the  comple- 
tion or  abandonment  of  a  criminal  enterprise  con- 
stituted proof  against  the  defendant  of  the  exist- 
ence of  the  conspiracy.  This  is  not  a  sound  proposi- 
tion of  law. 

In  Logan  v.  U.  S.,  144  U.  S.  388,  300,  Mr.  Justice 
Gray,  speaking  for  the  court,  said:  "The  court 
went  too  far  in  admitting  testimony  on  the  general 
question  of  conspiracy.  Doubtless  in  all  cases  of 
conspiracy  the  act  of  one  conspirator  in  the  prose- 
cution of  the  enterprise  is  considered  the  act  of  all, 
and  is  evidence  against  all.  U.  S.  v.  Gooding,  12 
Wheat.  469.  But  only  those  acts  and  declarations 
are  admissible  under  this  rule  which  are  done  and 
made  while  the  conspiracy  is  pending,  and  in  fur- 
therance of  its  object.  After  the  conspiracy  has 
come  to  an  end,  whether  by  success  or  by  failure, 
the  admissions  of  one  conspirator  by  way  of  narra- 
tive of  past  facts  are  not  admissible  in  evidence 
against  the  others.  1  Greenl.  Ev.,  §  111 ;  3  id.,  §  94 ; 
State  v.  Dean,  13  Ired.  63 ;  Patton  v.  State,  6  Ohio 
St.  467;  State  v.  Thibeau,  30  Vt.  100;  State  v.  Lar- 
kin,  49  N.  H.  39;  Heine  v.  Com.,  91  Penn.  St.  t45; 
Davis  v.  State,  9  Tex.  App.  363."  The  same  propo- 
sition is  stated  iu  the  following  authorities:  People 


v.  Davis,  56  N.  Y.  103;  Indemnity  Co.  v.  Gleason, 
78  id.  504;  People  v.  McQuade,  110  id.  307;  also 
Whart.  Crim.  Ev.  (9th  ed.),  §  699. 

Tested  by  the  rule  laid  down  in  these  cases,  the 
acts  and  declarations  of  Mrs.  Hitchcock  on  the 
morning  after  the  killing  were  not  competent  evi- 
dence against  the  plaintiff  in  error  of  the  existence 
of  any  conspiracy  on  his  part  to  kill  her  husband  or 
to  resist  the  arrest  of  Hampton,  or  to  commit  any 
other  unlawful  act,  such  as  the  court  instructed  the 
jury  would  render  him  responsible  for  the  acts  done 
by  his  associates  while  engaged  in  a  criminal  inter- 
prise.  If  a  conspiracy  was  sought  to  be  established 
affecting  the  plaintiff  in  error,  it  would  have  to  be 
by  testimony  introduced  in  the  regular  way,  so  as  to 
give  the  accused  the  opportunity  to  cross-examine 
the  witness  or  witnesses.  It  could  not  be  estab- 
lished by  acts  or  statements  of  others  directly  ad- 
mitting such  a  conspiracy,  or  by  any  statement  of 
theirs  from  which  it  might  be  inferred. 

The  case  having  to  be  reversed  for  this  error,  it  is 
not  deemed  necessary  to  consider  the  other  assign- 
ments relating  to  matters  which  may  not  occur  upon 
another  trial. 

For  the  erroneous  action  of  the  court  below  in 
improperly  admitting  the  testimony  of  Sullivan  as  to 
what  Mrs.  Hitchcock  said  after  the  killing,  as  evi- 
dence tending  to  show  a  conspiracy,  and  in  charg- 
ing the  jury  that  the  declarations  of  a  party  or  par- 
ties as  to  their  participation  in  the  criminal  act  was 
competent  evidence  of  the  conspiracy  as  against  the 
plaintiff  in  error,  the  judgment  of  the  court  below 
must  be  reversed,  and  the  cause  remanded  to  the 
Circuit  Court  of  the  United  States  for  the  Western 
District  of  Arkansas,  with  direction  to  set  aside  the 
judgment,  and  award  plaintiff  in  error  a  new  trial, 
and  it  is  accordingly  so  ordered. 


FOREIGN  CORPORATION  -  VALIDITY  OF 
GENERAL  ASSIGNMENT  FOR  BENEFIT 
OF  CREDITORS.      

NEW  YORK  COURT  OF  APPEALS,  JANUARY,  1894. 

Vanderpoel  v.  Gorman,  Sheriff. 

The  courts  of  this  State  will  recognize  as  valid  a  general  assign- 
ment for  the  benefit  of  its  creditors,  made  In  this  State  by 
an  insolvent  foreign  corporation,  doing  business  here, 
which  Is  authorized  to  make  such  an  assignment  by  the 
laws  of  the  State  in  which  It  was  organized . 

The  sections  of  the  Revised  Statutes  providing  that  no  corpora- 
tion shall  make  any  transfer  or  assignment  in  contempla- 
tion of  insolvency,  and  declaring  any  such  assignment 
void,  apply  only  to  domestic  corporations. 

Gibson,  Putzel,  for  appellant. 

«S'.  F.  Kneeland,  for  respondent. 

Peckham,  J.  The  North  River  Lumber  Company 
was  a  company  incorporated  under  the  laws  of  New 
Jersey,   and  transacting  its  business  in  the  city  of 

New  York.     On  the  24th  of  February,   1891,  the 
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corporation  made  in  this  State  a  general  assignment 
to  tbe  predecessor  of  the  plaintiff  of  all  its  property 
for  the  benefit  of  its  creditors  and  without  any  pref- 
erences. 

Subsequent  to  the  assignment  certain  of  its  cred- 
itors commenced  actions  against  it  to  recover  the 
amount  of  their  debts  respectively,  and  in  those 
actions  attachments  were  issued  and  delivered  to 
the  defendant,  who  was  tbe  sheriff  of  New  York 
county,  and  he  subsequently  levied  by  virtue  of  such 
attachments  upon  property  which  was  alleged  t;o  be- 
long to  the  corporation. 

The  plaintiff  as  its  assignee  has  commenced  this 
action  to  recover  from  the  defendant  the  value  of 
the  property  thus  levied  on  by  him.  The  question 
turns  upon  the  validity  of  the  general  assignment  of 
the  corporation  to  the  plaintiff.  If  it  were  a  legal 
and  valid  act,  it  carried  the  title  to  the  property  in 
question  to  the  plaintiff,  and  if  not,  then  the  de- 
fendant was  justified  in  bis  levy.  The  defendant 
on  the  trial  objected  to  evidence  of  the  sssignment, 
and  urged  as  grounds  for  his  objection  (1)  that  a 
foreign  corporation  cannot,  under  the  laws  of  this 
State,  while  insolvent  or  in  contemplation  of  in- 
solvency, make  a  general  assignment  for  tbe  benefit 
of  creditors;  (2)  that  if  such  corporation  could  make 
that  kind  of  an  assignment  it  could  not  make  it  in 
the  manner  of  this  instrument,  viz. :  by  the  signature 
of  an  alleged  president  and  secretary;  (3)  there  is 
no  sufficient  proof  of  any  authority  on  the  part  of 
.  the  persons  executing  this  assignment  to  make  a 
general  assignment  for  the  benefit  of  creditors. 

The  trial  courts  sustained  the  defendant's  objec- 
tions, and  upon  appeal  the  judgment  entered  in  de- 
fendant's favor  was  affirmed  by  the  General  Term  of 
the  New  York  Common  Pleas.  Tbe  plaintiff  has 
appealed  from  such  judgment  of  affirmance  to  this 
court. 

The  defendant's  first  ground  of  objection  must 
mean  that  the  courts  of  this  State  will  not  recognize 
as  valid,  so  far  as  respects  property  within  their 
jurisdiction,  a  general  assignment  of  its  property, 
made  for  the  benefit  of  its  creditors,  by  an  insolvent 
foreign  corporation.  The  law  of  the  domicile  of  the 
foreign  corporation  may  of  course  permit  it,  upon 
insolvency,  to  assign  all  its  property  to  an  assignee 
in  trust  for  its  creditors,  and  it  also  might  permit  it 
to  make  such  an  assignment  through  its  agents,  who 
were  at  the  time  domiciled  in  a  foreign  State.  But 
the  State  which  created  the  corporation  could  not 
exercise  jurisdiction  in  another  State  where  the  cor- 
poration might  have  property,  aud  in  such  case  the 
question  would  be  one  for  tbe  State  in  which  tbe 
property  was  situated  to  determine  as  to  the  validity 
of  the  attempted  transfer  of  title  to  an  assignee. 
Assignments  of  personal  property  which  are  valid 
by  the  law  of  the  domicile  of  the   assignor,    are 


generally  recognized  as  valid  by  the  law  of  the  State 
where  the  property  may  be  situated,  unless  they 
violate  its  statutory  law  or  its  known  and  settled 
public  policy.  Cases  cited  in  Barth  v.  Backus,  de- 
cided by  this  court  in  November,  1803,  and  not  yet 
reported. 

In  the  case  just  cited,  we  refuse  to  recognize  the 
validity  of  the  assignment  of  a  foreign  corporation 
to  a  foreign  assignee,  as  against  those  who  took 
title  to  the  property  of  the  assignor  in  this  State  by 
virtue  of  proceedings  under  our  attachment  laws. 
Tbe  refusal  was  based  upon  our  holding  that  the  law 
under  which  the  general  assignee  of  the  Wisconsin 
corporation  claimed  title  was  in  effect  a  bankrupt 
law  enacted  by  the  Legislature  of  Wisconsin,  and 
laws  of  that  nature  are  within  one  of  the  admitted 
exceptions  to  the  general  rule  which  recognizes  the 
validity  of  assignments  of  personal  property  if  valid 
by  the  law  of  the  domicile  of  the  party  making 
them.     Authorities  in  the  case  cited. 

There  can  be  no  doubt  that  an  insolvent  corpora- 
tion could  at  common  law  make  a  general  assign- 
ment in  trust  to  an  assignee  for  the  benefit  of  its 
creditors.  Haxtun  v.  Bishop,  3  Wend.  13;  De 
Puyster  v.  TnHtees  of  St.  Peter's  Church,  3  Barb. 
Ch.  119,  184;  S.  C,  on  appeal,  3  N.  Y.  238;  2 
Mor.  Corp.,  §  802  and  note.  Under  the  law  of 
New  Jersey,  in  which  State  the  corporation  was 
created,  its  right  to  make  an  assignment  of  this 
nature  seems  to  be  established.  Wilkinson  v. 
Bauerle,  41  N.  J.  Eq.  835.  At  any  rate  no  statute 
of  New  Jersey  prohibiting  such  an  assignment  was 
proved  by  defendant,  and  we  cannot  presume  that 
the  common  law  has  been  altered  in  New  Jersey 
upon  this  subject  without  some  proof  to  that  effect. 

The  assignment  of  property  by  an  insolvent  cor- 
poration for  the  purpose  of  paying  its  debts  is  a  very 
different  action  from  so  disposing  of  its  property 
while  solvent  as  to  make  its  continued  exercise  of 
its  franchises  impossible.  People  v.  Ballard,  134  N. 
Y.  268,  294. 

The  Ballard  case  was  subsequently  brought  to  the 
attention  of  the  court  ou  a  motion  for  a  reargument 
upon  the  question  whether  such  a  sale  or  transfer  of 
property  as  appeared  to  have  been  made  by  the  cor- 
poration was  not  valid  upon  the  ground  that  the 
corporation  could  not  operate  the  business  except  at 
a  loss,  and  it  was  not  bound  to  do  that.  The  ques- 
tion was  left  open  for  the  reason  mentioned  in  the 
opinion  given  upon  denying  the  motion.  The  case 
is  no  authority  for  the  proposition  that  an  insolvent 
corporation  cannot  make  a  general  assignment  for 
the  benefit  of  creditors. 

As  the  common  law  permits  such  an  assignment 

and  the  State  of  New  Jersey  also  permits  it,  and  as 

it  does  not  appear  that  the  charter  or  by-laws  of 
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this  particular  corporation  prohibit  it,  we  are  left 
to  the  question  whether  there  is  any  statute  or  pub- 
lic policy  in  this  State  which  would  be  violated  if 
the  courts  should  recognize  the  validity  of  an  in- 
strument good  at  common  law  and  good  in  the  State 
which  created  the  corporation. 

The  power  of  the  Legislature  to  impose  terms 
upon  a  foreign  corporation  as  a  condition  for  grant- 
ing it  leave  to  do  business  within  another  State  is 
admitted.  Paul  v.  Virginia,  8  Wall.  168;  Liverpool 
Ins.  Co.  v.  Massachusetts,  10  id.  566. 

The  sole  question  now  is  as  to  what  has  been  the 
legislative  action  of  this  State  upon  this  subject. 
The  defendant  alleges  that  there  is  a  statute  of  this 
State  which  prohibits  such  act  on  the  part  of  a 
foreign  corporation.  The  statute  referred  to  is 
chapter  564  of  the  Laws  of  1890,  section  48  (Scss. 
Laws,  1075).  It  is,  in  substance,  the  same  as  section 
4,  title  4,  article  3,  chapter  18,  part  1  of  the  Revised 
Statutes  (1  R.  S.,  §  4),  after  its  amendment  by  sub- 
division 4  of  section  1  of  chapter  245  of  the  Laws 
of  1880.  It  provides,  among  other  things,  that  no 
corporation  shall  make  any  transfer  or  assignment 
to  any  person  whatever  in  contemplation  of  its  in- 
solvency, and  every  such  assignment  is  declared  to 
be  void.  We  have  no  doubt  that  this  section  refers 
solely  to  domestic  corporations.  The  whole  of  the 
chapter  from  which  the  section  is  taken  is,  in  sub- 
stance, a  revision  of  the  law  relating  to  certain 
classes  of  corporations  as  contained  in  the  Revised 
Statutes  and  their  amendments,  and  it  is  plain  that 
those  statutes  generally,  if  not  in  every  provision, 
referred  to  domestic  corporations  only.  This  opinion 
is  arrived  at  by  a  reference  to  the  whole  subject- 
matter  treated  of  in  this  portion  of  the  Revised 
Statutes,  and  it  becomes  apparent,  from  a  perusal  of 
those  general  provisions,  that  the  statutes  were  de- 
signed for  the  government  and  regulation  of  cor- 
porations created  by  this  State. 

When  the  language  used  in  the  particular  section 
is  referred  to  it  becomes  still  more  apparent  that  it 
is  only  applicable  to  domestic  corporations. 

The  Legislature  declares,  as  above  stated,  that 
certain  transfers  or  assignments  made  by  the  cor- 
poration shall  be  void.  What  power  had  the  Legis- 
lature to  enact  any  such  provision  as  to  a  foreign 
corporation?  There  is  nothing  in  the  section  limit- 
ing its  scope  and  effect  to  such  property  as  the 
foreign  corporation  might  have  within  this  State. 
It  is  a  broad  enactment  affecting  every  assignment 
made  by  a  corporation  under  the  circumstances 
mentioned.  Can  it  be  supposed  that  the  Legislature 
had  in  mind  a  foreign  corporation,  and  intended  to 
assume  a  jurisdiction  to  declare  such  an  act,  even 
when  done  outside  this  State,  and  in  respect  to 
property  also  outside  of  its  boundaries,  to  be  void 
and  of  no  effect?  This  cannot  be  supposed,  for  we 
cannot  impute  to  the  Legislature  such  ignorance 


upon  the  subject  of  its  inability  to  give  extra-terri- 
torial effect  to  its  own  laws.  And  if  it  had  foreign 
corporations  in  mind  when  proposing  to  legislate 
upon  the  subject,  and  knew  it  could  not  affect  the 
validity  of  such  transfers  outside  this  State,  and  in- 
tended to  provide  that  such  transfers  should  not 
carry  the  title  to  property  of  the  corporation  held 
within  this  State,  and  subject  to  our  jurisdiction, 
it  must  be  clear  that  language  somewhat  appropriate 
to  express  such  purpose  would  have  been  used.  The 
language  actually  used  was  neither  apt  nor  pertinent 
for  this  purpose.  It  is  both  appropriate  and  perti- 
nent when  applied  to  domestic  corporations  only. 

The  language  of  the  section  clearly  implies  full 
and  complete  jurisdiction  over  the  whole  subject- 
matter.  It  implies  the  right  to  forbid  absolutely. 
It  also  implies  the  right  to  declare  the  consequences 
of  a  violation  of  the  prohibition,  not  in  regard  to 
some  particular  property,  but  generally  and  abso- 
lutely. The  Legislature  has  such  jurisdiction  in  the 
case  of  domestic  corporations,  while  in  the  case  of 
foreign  corporations  it  has  not.  To  render  the  sec- 
tion applicable  to  foreign  corporations  would  be  to 
discard  the  plain  meaning  of  the  language  used. 
The  provisions  of  the  Revised  Statutes  (1  R.  S.  591, 
§  9),  as  to  transfers  by  a  corporation  when  insolvent 
or  in  contemplation  of  insolvency,  prohibiting  them 
when  made  with  intent  to  give  preferences,  etc., 
were  said  to  apply  only  to  domestic  corporations. 
Coates  v.  Donnell,  94  N.  Y.  168.  We  have  no  doubt 
of  the  correctness  of  the  statement.  The  same  rea- 
sons are  applicable  in  both  cases,  and  if  section  9 
does  not  apply  to  foreign  corporations,  nothing  can  be 
found  in  the  language  of  section  48  of  the  Laws  of 
1890  (cited  mipra)  which  would  extend  it  to  other 
than  domestic  corporations.  As  the  prohibition  is 
not  contained  in  any  statute  of  the  State,  we  are 
unable  to  discover  any  public  policy  of  the  State 
which  would  stand  in  lieu  of  a  positive  statute,  and 
prohibit  our  recognition  of  the  validity  of  this 
transfer. 

It  is  urged  that  such  a  policy  is  to  be  found  in 
this  same  statute,  even  though  it  in  terms  applies 
only  to  domestic  corporations. 

The  argument  is  that  if  the  State  refuses  to  its 
own  corporations  the  privilege  of  making  such  an 
assignment,  it  surely  cannot  be  consistent  with  its 
policy  to  permit  the  exercise  of  the  same  privilege 
by  a  foreign  corporation.  The  statute,  while  only 
applicable  to  domestic  corporations,  is  thus  used  as 
evidence  of  the  public  policy  of  the  State  with  re- 
gard to  foreign  corporations.  If  it  were  a  question 
of  the  simple  grant  of  a  privilege,  it  may  well  be 
that  what  this  State  denied  to  its  own  corporations 
it  would  not  grant  to  those  from  a  foreign  State. 
It  is  not  however  the  mere  question  of  the  exercise 
of  a  certain  privilege  which  is  to  be  affirmatively 
granted  in  order  to  exist.  The  right  to  make  such 
Diqitized  byvjOUv  1V_ 
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an  assignment  exists  inherently  in  all  corporations 
unless  specially  forbidden.  In  regard  to  domestic 
corporations  it  has  been  specially  forbidden.  Does 
that  prohibition  furnish  any  legitimate  evidence  of 
the  existence  of  a  public  policy  in  this  State  which 
forbids  in  the  case  of  a  foreign  corporation  the  exer- 
cise of  this  inherent  right?  It  seems  to  us  that  it 
does  not. 

The  two  kinds  of  a  corporation,  domestic  and 
foreign,  stand  with  reference  to  this  subject  in 
very  different  circumstances  and  positions  toward 
the  State.  What  might  be  proper  or  necessary  in 
one  case  might  be  wholly  inappropriate  or  impossible 
of  complete  execution  in  the  other.  As  to  domestic 
corporations,  we  assume  certain  responsibilities  aris- 
ing out  of  the  very  liberty  given  by  the  State  for 
their  creation  or  formation.  We  provide  for  their 
birth,  for  their  regulation  and  government  during 
life,  and  for  their  death.  Upon  their  dissolution, 
which  no  other  power  than  the  State  itself,  acting 
through  its  Legislature  or  its  courts,  can  pronounce, 
the  whole  power  of  the  corporation  ceases,  and  the 
property  which  the  corporation  leaves  passes  under 
the  dominion  of  the  sovereignty  which  created  it. 
Responsible  for  its  creation,  for  its  government,  and 
for  its  death,  the  State  has  assumed  in  such  cases 
complete  and  full  jurisdiction  over  the  corporation 
and  its  property,  and  accordingly,  the  State  has  in 
a  series  of  statutory  provisions  made  certain  that 
the  corporate  property  shall  be  distributed  in  ac- 
cordance with  its  own  ideas  of  justice.  On  the  other 
band,  in  the  case  of  a  foreign  corporation,  the  same 
kind  of  responsibility  does  not  obtain.  Our  courts 
cannot  dissolve  it,  nor  can  we,  by  virtue  of  our  laws, 
in  any  way  affect  its  property  situated  outside 
of  the  State,  nor  call  it  to  any  account  there- 
for. 

Hence,  while  as  to  a  domestic  corporation,  we  pro- 
vide for  the  distribution  of  its  property  equally  to 
all  its  creditors,  foreigners  as  well  as  residents,  we 
could  as  to  a  foreign  corporation  simply  affect  the 
property  which  it  had  in  this  State. 

It  is  true  that  even  with  regard  to  a  domestic  cor- 
poration we  cannot  give  an  extra-territorial  effect  to 
our  laws.  Property  of  a  domestic  corporation,  situ- 
ated outside  of  the  State,  would  not  be  subject  to 
our  jurisdiction.  In  such  case  however  the  princi- 
ple of  comity  operates,  and  we  should  expect  re- 
cognition of  the  validity  of  a  disposition  of  the 
personal  property  of  a  domestic  corporation  situated 
outside  the  State,  provided  it  was  valid  by  our  law, 
unless  it  -were  subject  to  some  of  the  well-known 
exceptions  to  such  recognition.  As  to  a  foreign 
corporation  with  property  here,  if  we  refuse  to 
recognize  as  valid  the  disposition  made  of  its  prop- 
erty within  this  State,  it  would  probably  in  that 
case  remain  subject  to  be  seized  by  the  vigilant 


creditor,  resident  or  non-resident,  and  a  preference 
be  thus  obtained  which  is  at  war  with  the  policy  of 
our  State  as  to  domestic  corporations. 

It  is  thus  seen  that  there  are  differences  of  a 
marked  character  between  a  domestic  and  a  foreign 
corporation  in  relation  to  this  subject.  The  differ- 
ences are  so  marked  that  the  statute  regarding  do- 
mestic corporations  can  furnish  no  proof  as  to  the 
existence  of  a  public  policy  which,  in  the  case  of 
foreign  corporations,  should  stand  in  the  place  of 
and  be  equivalent  to  that  statute. 

Again,  this  assignment  is  valid  by  the  law  of  New 
Jersey,  which  is  the  domicile  of  the  corporation.  It 
provides  for  an  equal  distribution  of  all  the  property 
of  the  corporation  among  all  of  its  creditors,  being 
in  this  respect  in  entire  conformity  with  our  own 
policy  regarding  the  distribution  of  the  property  of 
insolvent  domestic  corporations.  Is  not  the  argu- 
ment quite  strong  under  such  circumstances  which 
favors  the  application  of  the  general  rule  that  an 
assignment  of  personal  property,  valid  by  the  law  of 
the  domicile  of  the  owner,  will  be  recognized  as 
valid  everywhere?  Can  it  be  said  in  such  a  case 
that  the  interests  of  our  own  citizens  are  in  any 
manner  neglected  by  their  own  State  when  they  are 
to  share  equally  in  the  assets  with  all  the  other 
creditors  of  the  corporation?  If  it  were  a  domestic 
corporation  they  would  get  no  more  than  an  equal 
rate  of  division.  Can  they  be  said  to  be  legally 
harmed  when  they  get  the  same  rate  of  division 
under  such  an  assignment?  Are  we  not  in  such  case 
only  following  the  general  doctrine  which  refers  the 
validity  of  the  transfer  of  personal  property  to  the 
law  of  the  domicile  of  its  owner?  It  is  true  that 
the  assignment  in  this  case  was  made  by  the  cor- 
poration through  its  officers  in  New  York,  where  it 
was  doing  business,  but  nevertheless  it  was  a  New 
Jersey  corporation,  and  the  assignment  was  valid 
by  the  law  of  that  State.  Whether,  if  the  law  of 
New  Jersey  prohibited  such  an  assignment,  and  it 
was  then  executed  under  the  same  circumstances  in 
this  State,  it  would  be  valid  here,  is  a  question  not 
involved  in  this  case,  and  therefore  neither  discussed 
nor  decided. 

It  is  said  that  our  own  creditors,  that  is,  I  sup- 
pose, those  who  reside  in  this  State,  may  in  this 
manner  be  defeated  of  satisfaction  of  their  debts  by 
the  participation  of  foreign  creditors  in  the  only  ac- 
cessible funds  of  the  insolvent  company.  We  have 
seen  that  our  policy  is  just  such  a  participation  with 
regard  to  creditors  of  a  domestic  corporation.  Why 
should  we  find  fault  with  such  a  result  in  the 
other  case?  The  General  Term  of  the  Supreme  Court 
in  the  First  Department  has  decided  that  the  statute, 
in  relation  to  a  transfer  of  any  part  of  its  property 
by  a  corporation  in  contemplation  of  insolvency,  and 
for  the  purpose  of  giving  preferences,  does  not  apply 
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to  a  foreign  corporation.     Lane  v.  Wheelwright,  69 
Hun,  180. 

The  same  question  is  touched  upon,  although 
perhaps  not  necessarily  decided  in  Coates  v.  Donnell, 
supra.  In  that  case  the  agreement  for  the  lien  was 
made  at  the  same  time  and  as  part  of  the  agreement 
to  make  the  advances,  and  such  agreement  was  held 
valid.  It  was  added  however  that  if  the  act  were 
regarded  as  the  giving  of  a  preference  by  a  failing 
debtor,  it  was  good  because  the  law  against  prefer- 
ences by  an  insolvent  corporation  did  not  apply  to 
a  foreign  one. 

Here  there  is  no  preference,  and  hence,  there  is 
no  occasion  to  examine  the  Coates  case  to  see  if  the 
question  of  a  preference  in  contemplation  of  in- 
solvency was  involved  in  and  decided  in  it.  It  may' 
be  that  there  is  no  difference  in  principle  between 
an  assignment  of  part  of  the  property  of  a  corpora- 
tion to  a  creditor,  as  a  preferred  payment  of  its  debt 
to  him,  and  a  general  assignment  of  all  its  property 
to  an  assignee  for  the  benefit  of  creditors  and  giving 
preferences,  and  that  if  the  former  be  valid  the  lat- 
ter must  also  be  good.  In  regard  to  such  a  general 
assignment,  it  has  been  urged  that  it  ought  to  be 
held,  because  of  the  fact  that  the  property  of  a  cor- 
poration is  a  trust  fund  for  the  benefit  of  creditors, 
and  that  any  creditor  ought  to  have  the  right  to  re- 
sort to  chancery  to  compel  the  application  of  this 
trust  fund  pro  rata  for  the  benefit  of  all  creditors, 
upou  the  principle  that  equality  is  equity. 

As  the  question  does  not  arise  in  this  case  it  is  un- 
necessary to  further  pursue  the  inquiry. 

The  counsel  for  the  defendant  cites  the  statute 
prohibiting  a  corporation  from  setting  up  the  defense 
of  usury,  and  he  suggested  that  it  has  been  held  to 
include  foreign  corporations.  Life  Ins.  Co.  v. 
Packer,  17  N.  Y.  52.  There  is  no  doubt  that  it  was 
so  intended  and  the  language  is  apt  and  appropriate 
to  express  the  idea.  The  Legislature  had  perfect 
and  complete  control  in  such  respect  over  the  foreign 
as  well  as  over  the  domestic  corporation,  and  there 
was  no  reason  for  denying  to  the  statute  its  natural 
meaning,  which  would  include  a  foreign  corporation 
when  suing  or  being  sued  in  the  courts  of  this  State. 
The  case  of  In  re  Estate  of  Prime,  186  N.  Y.  847,  is 
an  authority  in  favor  of  the  view  here  taken.  It  is 
there  stated  that  generally  a  statute  giving  powers 
and  privileges  to  corporations  must,  in  the  absence 
of  plain  indications  to  the  contrary,  be  held  to  apply 
only  to  domestic  corporations.  The  remark  was 
made  in  the  case  that  a  general  law  of  the  State  pro- 
hibiting corporations  from  exercising  particular 
powers  would  operate  upon  foreign  corporations, 
not  because  the  act  ex  propria  vigore  would  bind 
such  a  corporation,  but  for  the  reason  that  the  exer- 
cise of  such  a  power  by  the  foreign  corporation 
would  violate  the  public  policy  of  the  State  indicated 


by  the  general  restraint  imposed  upon  our  own  cor- 
porations. Considering  the  question  which  was 
under  discussion,  and  the  facts  which  called  forth 
the  remark,  it  is  entirely  plain  that  the  proposition 
as  really  intended  is  perfectly  sound. 

If  the  exercise  of  certain  powers  by  a  foreign  cor- 
poration in  this  State  would  violate  our  public 
policy,  there  is  no  doubt  that  the  corporation  could 
not  here  legally  exercise  such  powers,  and  the  fact 
that  it  did  violate  our  public  policy  might  in  many 
cases  be  proved  by  our  statute  in  regard  to  our  own 
corporations.  But  it  was  not  intended  to  assert 
that  in  all  cases  where  a  statute  did  prohibit  cor- 
porations from  doing  certain  things,  it  necessarily 
included  foreign  corporations,  or  that  such  corpora- 
tions could  not  thereafter  exercise  any  power  pro- 
hibited to  a  domestic  corporation,  because  in  such 
case  its  exercise  by  a  foreign  corporation  would  be  a 
violation  of  a  public  policy  evidenced  by  the  statute. 
I  think  I  have  shown  in  the  case  at  bar  that  the  dif- 
ference between  the  two  classes  of  corporations,  with 
reference  to  the  thing  prohibited  to  the  domestic 
corporation,  precludes  this  kind  of  proof  of  a  public 
policy  in  this  State  upon  this  subject  with  regard  to 
a  foreign  corporation.  We  think  there  is  no  such 
public  policy,  and  so  far  as  this  ground  is  concerned, 
we  have  no  doubt  that  the  assignment  is  valid. 

As  to  the  other  grounds  of  invalidity,  we  are  of 
the  opinion  that  there  is  nothing  in  them.  The 
corporation  had  the  power  to  make  an  assignment. 
It  was  a  corporate  act  and  neither  the  statute  nor 
any  by-law,  so  far  as  the  record  shows,  provided 
that  it  should  be  otherwise  done  than  by  the  presi- 
dent and  secretary  or  treasurer,  under  the  authority 
of  the  board  of  directors.  This  sufficiently  appears 
to  have  been  so  done,  and  that  is  enough.  Beveridge 
v.  Elevated  Railway  Co.,  112  N.  Y:  1. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered,  costs  to  abide  the  event. 

All  concur,  except  Bartlett,  J.,  not  sitting. 

Judgment  reversed. 


TAXES  ON  CORPORATIONS  -WHAT  ARE 
THE  CORPORATE  ASSETS  FOR  PUR- 
POSES  OF   TAXATION. 

new  york  court  op  appeals,  february.  18»4. 

People,  ex  rel.  Second  Avenue  Railroad  Co., 
v.  Edward  P.  Barker,  John  Whalen  and  Jo- 
seph Blumenthal,  Commissioners  op  Taxes 
and  Assessments  for  the  City  and  County  of 
New  York. 

For  the  purposes  of  taxation,  a  corporation  Is  entitled  to  have 
its  indebtedness  deducted  from  the  value  of  Its  corporate 
assets. 

The  corporate  assets  constitute  the  capital  stock  of  a  corpora- 
tion for  the  purpose  of  assessment,  and  not  its  actual 
share  stock. 
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APPEAL  from  an  order  at  General  Term  affirm- 
ing the  action  of  the  commissioners  of  taxes 
and  assessments  on  a  certiorari  to  review. 

William  H.  Clark,  counsel  to  the  corporation 
(David  J.  Dean,  of  counsel),  for  appellant. 

GharUt  B.  Miller,  for  respondent. 

Bartxktt,  J.  The  relators  were  assessed  for  the 
purpose  of  taxation  upon  capital  stock  for  the  year 
1892  in  the  sum  of  $968,978.  In  July,  1892,  they 
sued  out  a  writ  of  certiorari  to  review  the  proceed- 
ings of  the  tax  commissioners. 

The  Special  Term  of  the  Supreme  Court  reversed 
the  adjudication  of  the  tax  commissioners  and  va- 
cated the  assessment.  The  General  Term,  in  affirm- 
ing this  order,  considered  at  length  the  question 
whether,  as  a  matter  of  law,  the  debts  of  the  rela- 
tor were  necessarily  deductible  from  the  value  of  the 
corporate  assets.  We  are  satisfied  with  its  conclu- 
sions on  that  point,  and  will  not  consider  the  ques- 
tion at  length  on  this  appeal.  We  think  the  re- 
spondent company  was  entitled  to  have  its  indebt- 
edness deducted  from  the  value  of  its  corporate  as- 
sets, which  constituted  its  capital  stock,  or  capital, 
as  distinguished  from  its  actual  share  stock.  This 
rule  has  been  repeatedly  recognized  by  this  court 
People,  ex  rel.  Union  Trust  Co.,  v.  Coleman,  126  N.  Y. 
483 ;  People,  ex  rel.  Edison  Electric  Illuminating  Co., 
v.  Barker,  139  id.  55.  In  this  last  case  Judge  Peck- 
ham  remarks,  at  page  63,  after  considering  the  in- 
debtedness of  the  corporation,  as  follows,  viz.: 
"This  indebtedness  must,  in  the  nature  of  things, 
be  taken  into  consideration  in  arriving  at  the  value 
of  the  capital  of  the  relator.  And  when  it  is  seen 
that  the  indebtedness  of  a  corporation  is  double  the 
amount  of  all  its  assets,  it  follows,  upon  the  system 
adopted  by  the  State  for  the  assessment  of  corpora- 
tions, that  the  actual  value  of  the  capital  of  such  a 
corporation  is  zero." 

The  case  at  bar  presented  a  similar  situation.  Ac- 
cording to  the  statement  furnished  by  the  relators 
to  the  commissioners,  the  following  state  of  affairs 
was  disclosed,  viz. : 

Baal  eetate,  assessed  value $581,087  00 

Personal  property 590.269  12 

Total $1,121,296  12 

IiabMtles. 1,988,873  65 

Excess  of  liabilities J8IT.57T  58 

The  commissioners  made  up  a  statement  as  fol- 
lows, viz. : 

Personal  property.  $1, 500. 000  00 

AsMand  value  of  realty -. 531,027  00 

Amount  subject  to  tax $988,973  00 

There  ia  no  contention  on  the  part  of  the  commis- 
sioners that  they  deducted  the  indebtedness. 

It  is  therefore  of  no  importance  which  statement 
is  taken  as  a  basis  of  computation. 


Taking  the  figures  of  the  commissioners,  by  which 
they  are  certainly  concluded,  and  deduct  from  the 
amount  of  $968,073,  they  find  subject  to  taxation  the 
indebtedness  of  the  company  of  $1,938,873.65,  and 
it  is  apparent  that  there  is  no  capital  subject  to 
taxation,  and  the.assessment  in  this  case  is  illegal, 
and  must  be  set  aside. 

The  orders  of  the  Special  and  General  Terms  are 
therefore  affirmed. 

All  concur. 

Orders  affirmed. 


DUTIES  OF  TAX  COMMISSIONERS  AS  TO 
ASCERTAINING  VALUE  OF  CORPORA- 
TION  ASSETS 

Pboplb,  ex  rbl.  Edison  General  Electric  Com- 
pany, v.  Edward  P.  Barker  et  al.,  Commis- 
sioners of  Taxes,  etc. 

The  provision  of  the  Revised  Statutes  forbidding  any  declara- 
tion of  a  dividend  except  out  of  a  surplus  fund  Is  not  ap- 
plicable to  corporations  created  under  the  provisions  of 
chapter  40  of  the  Law*  of  1848.  The  penalty  provided  by 
section  18  of  that  act  Is  exclusive. 

The  tax  commissioners,  being  armed  with  power  to  ascertain 
the  truth  of  answers  (riven  to  their  formal  inquiries,  cannot 
subordinate  facts  fairly  disclosed,  and  uncontradicted,  to 
mere  presumptions. 

Where  the  actual  facts  are  furnished  by  an  applicant  to  the 
full  extent  required  by  the  tax  commissioners,  the  facts  so 
stated,  in  the  absence  of  further  Inquiry  by  the  tax  com- 
missioners, are  conclusive. 

APPEAL  from  an  order  at  General  Term  affirming 
the  action  of  the  tax  commissioners  under  re- 
view by  certiorari. 

Charles  E.  Miller,  for  appellant. 

William  S.  Clark,  counsel  to  corporation  (David 
J.  Dean,  of  counsel),  for  respondents. 

Finch,  J.  We  are  unable  to  distinguish  this  case 
from  that  of  People  v.  Barker,  189  N.  Y.  55.  In 
both  cases  the  returns  of  the  tax  commissioners 
were  identical  except  as  to  the  respective  amounts 
and  values,  and  showed  that  the  assessments  rested 
upon  the  statements  of  the  relators  made  in  answer 
to  questions  put  by  the  assessors;  in  both,  these 
statements  established  that  there  was  no  basis  for  a 
tax  if  they  were  accepted  as  true;  in  both,  the  value 
of  patents  was  described  as  unknown,  but  the  cost 
in  stock  issued  was  disclosed ;  and  in  both  there 
was  developed  no  fact  or  circumstance  justifying  a 
disbelief  of  the  answers  made,  except  that  in  each 
case  a  divideud  had  been  declared  at  some  possibly 
recent  period.  In  this  case  the  dividend  was  eight 
per  cent,  and  in  the  earlier  case  four  per  cent,  and 
we  there  declared  the  fact  of  a  dividend  paid  to  be 
immaterial  under  the  existing  circumstances.  The 
legitimate  effect  of  such  a  fact  upon  the  action  of 
the  assessing  officers  was  not  then  much  considered, 
but  is  now  put  in  the  front  of  .the  controversy,  and 
claimed  to  furnish  a  decisive  reason  for  the  disbe- 
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lief  of  the  assessors  in  the  statement  furnished  by 
the  relator. 

We  might  safely  rest  upon  the  authority  cited, 
but  since  the  point  now  urged  was  not  then  seri- 
ously argued  or  discussed,  and  is  pressed  specially 
upon  our  attention,  we  deem  it  proper  to  give  it 
some  degree  of  consideration.  It  proceeds  upon  an 
inference  or  presumption.  The  argument  is  that 
under  the  Revised  Statutes  any  declaration  of  a  divi- 
dend except  out  of  surplus  is  forbidden,  since  oth- 
erwise the  capital  is  necessarily  impaired  by  the  dis- 
tribution to  stockholders;  that  no  such  violation  of 
the  law  is  to  be  presumed,  but  rather  a  due  compli- 
ance with  its  terms;  that  a  presumption  of  such 
compliance  arises  from  the  fact  of  a  dividend  de- 
clared and  paid,  and  so  the  lawful  and  necessary  in- 
ference is  that  the  capital  lias  not  been  impaired, 
but  that  over  and  above  it  the  necessary  surplus  had 
been  accumulated ;  that  such  inference  is  inconsist- 
ent with  and  contradicts  the  statement  made,  show- 
ing the  actual  capital  to  have  fallen  from  fifteen 
millions  to  about  one-third  of  that  amount;  and  so 
the  commissioners  had  a  right  to  disbelieve  that 
statement  and  fix  the  value  of  the  capital  upon  their 
own  judgment.  There  are  two  answers  to  this  con- 
tention, one  of  which  questions  the  presumption, 
and  the  other  at  least  balances  and  nullifies  it. 

In  the  first  place,  the  relator  was  incorporated 
under  the  general  act  of  1848,  and  the  prohibition 
of  the  Revised  Statutes  does  not  apply.  That  gen- 
eral act  has  its  own  prohibition,  and  attaches  its 
own  sole  and  peculiar  penalty,  and  one  which 
leaves  the  companies  in  the  matter  of  making  divi- 
dends with  an  equal,  if  not  greater,  liberty.  Ex- 
celsior Co.  v.  Lacey,  63  N.  Y.  422.  That  penalty, 
and  the  only  one  imposed,  is  that  the  trustees  shall 
become  liable  for  all  debts  existing  and  contracted 
during  their  term  of  office  (Laws  of  1848,  chap.  40, 
§  13),  and  the  practical  effect  follows  that  for  the 
security  of  creditors  the  liability  of  the  trustees  is 
put  in  the  place  of  the  impairment  of  capital  effected 
by  the  dividends.  If  the  trustees  choose  to  bear 
that  responsibility,  they  have  power  to  declare  and 
pay  the  dividend,  though  no  surplus  exists  beyond 
the  capital,  at  least  until  some  judicial  restraint  in- 
tervenes to  prevent.  It  is  probable  that  many  such 
dividends  are  declared  and  paid,  and  their  declara- 
tion in  a  given  case  scarcely  justifies  an  inference 
that  the  capital  necessarily  remains  intact  and  un- 
diminished in  actual  value.  The  presumption,  if  it 
exists,  is  extremely  slender  and  weak. 

But  what  there  is  of  it  is  rebutted  by  another 
presumption  springing  from  the  facts,  which  is  that 
against  the  commission  of  fraud  or  crime.  Here  the 
treasurer  of  the  company  has  sworn  to  a  shrinking 
of  the  capital  from  fifteen  millions  to  about  nine 
millions,  further  chargeable  with  nearly  five  mil- 


lions of  debts,  and  obviously  could  not  have  hon- 
estly made  that  statement  if  in  truth  there  had  been 
no  shrinkage  of  values  at  all,  and  so  the  two  possi- 
ble presumptions  may  be  said  to  balance  and  neu- 
tralize each  other. 

These  suggestions  serve  to  show  that  the  duty  of 
the  tax  commissioners  is  not  to  subordinate  facts, 
fairly  disclosed  and  uncontradicted,  to  the  influ- 
ence of  presumptions  amounting  to  little  more  than 
a  guess  or  possibility,  but  to  deal  with  them  fairly 
and  intelligently.  These  officers  are  armed  with 
power  to  ascertain  the  truth  of  answers  given 
to  their  formal  inquiries,  and  should  always 
do  so  when  the  means  of  investigation  are  put 
before  them.  Here  the  facts  for  which  they 
asked,  and  all  that  they  asked,  were  furnished 
under  the  oath  of  the  relator's  treasurer.  If  they 
were  dissatisfied  with  his  valuation  of  assets  in 
gross,  they  should  have  required  them  to  be  given 
in  detail,  and  so  been  enabled  to  judge  of  the  fair- 
ness or  unfairness  of  the  valuation ;  but  they  were 
not  justified  in  assuming  that  the  treasurer,  for  the 
purpose  of  evading  taxation,  had  falsely  underesti- 
mated the  assets,  because  of  a  recent  dividend,  the 
declaration  of  which  did  not  necessarily  involve  the 
fact  of  an  unimpaired  capital.  I  think  therefore 
that  we  were  right  in  saying  in  the  case  cited 
that  the  declaration  of  a  dividend,  even  if  suffi- 
ciently recent,  is  an  immaterial  circumstance  where 
the  actual  facts  are  furnished  to  the  full  extent  re- 
quired, which  show  the  real  amount  and  value  of 
the  capital.  Those  facts  may  be  investigated,  but 
must  not  be  disregarded  to  make  room  for  doubtful 
presumptions. 

The  orders  of  the  General  and  Special  Terms 
should  be  reversed,  without  costs. 

All  concur. 

Orders  reversed. 


THE  STORY  OF  JABEZ  BALFOUR -PIETY. 
PATRIOTISM   AND   FRAUD. 

JABEZ  BALFOUR  has  been  caught  at  last  in  Ar- 
gentina, and  is  to  be  taken  back  to  England 
to  be  tried  for  the  wholesale  crimes  with  which  he 
is  charged.  If  one-half  of  the  accusations  against 
him  be  true,  he  must  rank  as  one  of  the  very  fore- 
most swindlers  of  the  age.  Scarcely  since  the  burst- 
ing of  the  South  Sea  bubble  has  there  been  a  finan- 
cial scheme  so  widely  ruinous  to  confiding  investors 
as  bis  operations.  The  lasers  through  the  collapse 
of  his  companies  were  literally  to  be  numbered  by 
hundreds  of  thousands.  These  were  largely  the 
very  people  who  could  least  afford  to  lose — widows 
and  orphans,  and  aged  people  of  small  means.  They 
had  been  induced  to  invest  because  "Mr.  Balfour 

was  such  a  good  man !  "  His  father  and  mother  had 
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been  temperance  lecturers.  He  was  a  temperance 
lecturer.  He  was  a  leader  in  church  affairs,  par- 
ticularly eloquent  in  public  prayer  and  exhortation. 
He  looked  with  the  strongest  disapproval  upon  the- 
atres, music-halls,  cards,  dancing  and  all  such 
worldly  things.  He  was  moreover  a  member  of  the 
House  of  Commons,  where  he  was  one  of  the  most 
enthusiastic  followers  of  Mr.  Gladstone,  one  of  the 
stanchest  champions  of  Home  Rule,  and  one  of  the 
sternest  reprovers  of  the  House  of  Lords  for  its  plu- 
tocracy and  its  contempt  for  the  common  people- 
He  was,  in  brief,  the  one  simon-pure,  all-wool,  war- 
ranted-to-wash  friend  of  humanity.  Surely  such  a 
man  was  to  be  trusted. 

This  truly  good  man  began  his  financiering  many 
years  ago,  choosing  "building  and  loan  associa- 
tions "  as  the  most  promising  field  for  his  peculiar 
talents.  Strange  as  it  may  appear,  he  laid  the 
foundations  for  his  colossal  scheme  npon  the  ruins 
of  various  similar  schemes  that  had  ended  in  disas- 
ter— to  their  confiding  stockholders.  "  The  Libera- 
tor," his  chief  concern,  was  built  upon  the  ruins  of 
the  Alliance  National  Land,  Building  and  Invest- 
ment Society — with  which  two  of  his  later  col- 
leagues, the  Rev.  Dawson  Burns  and  Mr.  Dibley, 
were  associated,  the  former  having  acted  as  auditor 
— and  the  Estates  Bank  and  a  number  of  other  allied 
concerns  known  as  the  Alliance  Group.  These  un- 
dertakings were  popularly  associated  with  the  Uni- 
ted Kingdom  Alliance,  though  after  the  crash  the 
latter  body  very  emphatically  declared  that  the 
companies  had  no  connection  with  its  organization. 
The  bank  closed  its  doors  in  1866,  and  widespread 
distress  was  the  result,  attracting  too  little  attention 
amidst  the  more  colossal  failures  of  that  disastrous 
year.  Tet  the  whole  Alliance  Group  had  been 
formed  to  afford  safe  investment  for  the  funds  of 
thrifty  temperance  adherents,  and  Jabez  Balfour,  so 
far  from  being  discouraged  by  its  fate,  found  in  it 
the  idea  of  all  his  future  operations. 

The  Alliance  Group  had  ingeniously  suggested 
temperance,    and    the     Alliance     of    Manchester. 
"  Therefore, "  said  Jabez,  "  we  must  revive  this  prin- 
ciple ;  join  temperance  and  religion,  and  appeal  to 
the  same  saving  classes."     Having  previously  had 
some  experience  in  the  office  of  a  firm  of  parliament- 
ary agents,  he  came  modestly  before   the  world  in 
1867  as  the  virtual  founder  of  the  Lands  Allotment 
Company,  from  which,  seven  months  later,  was  de- 
veloped the  Liberator  Building  Society.     The  basis 
of  the  organization  was  expressed  in  its  Latin  motto, 
"  Libera  setle*  liberumfacit " — "  a  free  home  makes 
a  free  man."    Its  name  was  a  success;  hundreds  of 
Congregationalists  were  attracted  by  its  prospectus, 
from  a  vague  idea  that  it  had  something  to  do  with 
the  Liberation  Society,  and  possibly  trading  on  this 
belief,  an:appeal  was  njade  to  Nonconformist  min- 


isters and  others  connected  with  temperance  and 
religious  societies  all  over  the  land  to  promote  its 
beneficent  objects.  In  the  first  year  they  received 
one  per  cent  commission  on  the  shares  and  deposits, 
and  subsequently  one-half  per  cent,  and  in  the  end 
a  round  sum  of  $705,000  was  paid  in  this  way. 
How  thoroughly  the  moral  idea  was  present  in  these 
proceedings  was  shown  when,  in  1871,  on  the  soci- 
ety removiug  to  its  new  offices,  a  resolution  was 
adopted  "  that  on  the  occasion  of  taking  possession 
this  day  of  our  new  premises,  the  directors  desire 
to  record  their  own  sense  of  thankfulness  for  the 
prosperity  with  which,  as  they  believe,  God  has 
hitherto  blessed  their  efforts  in  the  establishment  of 
this  business." 

In  starting  these  companies  it  was  of  course  de- 
clared that  they  were  essentially  safe,  because  their 
main  business  was  "the  legitimate  one  of  a  building 
society."  In  point  of  fact,  though  this  continued  to 
be,  up  to  the  very  eve  of  the  smash,  the  keynote  of 
all  the  published  statements,  the  bulk  of  the  trans- 
actions had  become  of  a  widely  different  character. 
In  187S  another  association  was  hatched,  the 
"  Lauds  Allotment  Company,"  with  practically  the 
same  directorate,  and  Jabez  Spencer  Balfour  as  the 
controlling  genius.  The  relations  between  these 
were  extensive  and  peculiar;  in  five  years  the  Lib- 
erator had  financed  the  other  two  to  the  extent  of 
$960,000;  its  shareholders  and  depositors  knew  lit- 
tle, if  any  thing,  of  the  state  of  affairs,  while,  ac- 
cording to  the  examination  in  the  Bankruptcy  Court, 
its  leading  directors  and  officials  were  equally  inno- 
cent of  all  knowledge — the  one  thing  in  which  they 
all  agreed  being  implicit  and  unlimited  confidence 
in  "Mr.  Balfour." 

From  this  period  onward  there  was  a  regular  suc- 
cession of  new  companies.  It  has  been  well  said 
that  the  secret  of  Balfouri an  finance  was,  "  When  in 
difficulty  start  a  new  company."  Thus  there  fol- 
lowed in  succession  Hobbs  &  Co.,  the  London  and 
General  Bank,  the  Building  Securities  Company, 
George  Newman  &  Co.,  the  Real  Estates  Company, 
and  the  Sheringham  Development  Company.  In 
most  [of  these  concerns  there  was  a  regularly  paid 
dividend  of  five  per  cent  to  the  shareholders,  and 
four  per  cent  to  the  depositors.  The  recklessness 
of  the  financing  was  never  surpassed.  Balfour  dis- 
covered a  progressive  builder  at  Croydon  named 
Hobbs,  a  man  in  a  comparatively  small  way  of  busi- 
ness in  1878,  and  a  member  of  the  House  and  Lands 
Trust.  Such  large  amounts  were  advanced  to  Hobbs 
that  in  1885,  when  he  was  practically  insolvent,  he 
owed  the  Liberator  $3,500,000,  and  the  Building 
Securities  Company  and  Hobbs  &  Co.  (Limited) 
were  successively  started  to  take  up  the  concern. 
Finally,  when  Hobbs  failed,  having  in  the  mean- 
time constructed  those  huge  blocks,  the  Whitehall 
Court,    on   the  Thames  embankment;    Hyde  Park 
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Court,  the  Salisbury  Estate  Building,  Carlisle  Man- 
sions and  others — this  limited  concern  was  indebted 
to  the  Liberator  to  the  extent  of  $10,405,000.  From 
1885  forward  there  was  no  choice  but  to  make  fresh 
and  ever- fresh  advances  to  Hobbs,  and  the  parent 
company  had  to  forego  its  claims  and  negotiate 
first,  second  and  third  mortgages  iu  front  of  its 
own.  The  system  on  which  this  was  done  was  sim- 
plicity itself.  Each  new  company  took  over  some 
of  the  liabilities  of  the  old  ones,  and  these  were  put 
down  as  so  many  successful  transactions,  severally 
yielding  a  handsome  profit  and  splendid  security — 
or,  as  the  phrase  went,  "  a  large  and  noble  prop- 
erty " — to  the  Liberator. 

Apart  from  these  transactions,  "the  Balfour 
Group  "  were  financing  properties  of  a  more  or  less 
speculative  character  all  over  the  country.  There 
were  the  Ilford,  the  Tilbury  and  the  Romford  Es- 
tates, Meersbrook  Park,  the  Billiter  street  property, 
the  Hockley  Hall  Colliery  and  sundry  chemical 
works.  All  these  involved  scores  of  thousands  of 
pounds,  paid  apparently  with  a  magnificent  disre- 
gard to  real  value.  The  advances  to  friends  were 
on  an  equally  liberal  scale.  The  sum  of  $235,000 
was  allowed  to  a  Mr.  Eenyon  Benliam,  who  alleged 
that  he  had  an  interest  in  a  will  said  to  have  been 
lost  on  the  Underground  railway,  but  never  legally 
proved.  Richard  Kenyon  Benliam  and  Albert  Ben- 
nett Benliam,  for  their  share  in  these  proceedings, 
including  the  forgery  of  the  will,  are  undergoing 
terms  of  fourteen  and  five  years'  penal  servitude,  re- 
spectively. 

Space  would  fail  to  tell  of  the  manner  in  which 
the  Balfour  Group  financed  Newman,  another  pro- 
gressive builder,  who  was  also  formed,  like  Hobbs, 
into  a  limited  company.  Newman  has  been  sen- 
tenced to  five  years,'  Hobbs  to  twelve  years'  and 
•Henry  Granville  Wright,  a  solicitor  intimately 
mixed  up  with  all  these  proceedings,  to  twelve 
years'  penal  servitude.  Though  disaster  followed 
these  concerns  from  first  to  last,  dividends  were 
always  found  in  the  new  subscriptions  and  deposits, 
and  directors'  remuneration  never  failed.  Under 
the  latter  head  Jabez  Balfour  and  his  colleagues  di- 
vided among  them  from  the  seven  leading  com- 
panies a  total  of  $892,770.  The  total  amount  of 
ruin  brought  upon  investors  through  the  final  crash 
may  be  reckoned  thus:  Liberator  Society,  stock- 
holders, $8,805,825,  and  depositors,  $8,261,460; 
Lands  Allotment  Company,  capital  subscribed, 
$3,831,050;  House  and  Lands  Trust,  stockholders, 
$360,725,  and  depositors,  $7,906,725;  Building  Se- 
curities Company, capital  subscribed,  $1,318,675 ;  and 
Hobbs  &  Co.,  capital  subscribed,  $305,810.  These 
aggregate  $30,289,770,  a  colossal  sum.  But  there 
are  various  other  items  which,  if  added,  would  bring 
it  up  to  nearly  or  quite  $35,000,000.  —  JV.  7.  Tribune. 


^bstsacts  of  HJLeceni  decisions. 


Attorney  and  client — compromise.  — An  attor- 
ney, by  virtue  of  his  retainer,  may  do  every  thing 
fairly  pertaining  to  the  prosecution  of  his  client's 
cause ;  but  an  agreement  to  surrender  or  compromise 
any  substantial  right  of  his  client  is  beyond  the  scope 
of  his  employment,  and  is  not  binding  without  ex- 
press authority.  Hallack  v.  Loft  (Colo.),  34  Pac. 
Rep.  568. 

Cross-examination. — A  witness  cannot  be  cross- 
examined  except  as  to  facts  and  circumstances  con- 
nected with  the  matters  stated  in  his  direct  exami- 
nation. Any  party  wishing  to  examine  him  as  to 
other  matters  must  make  him  his  own  witness. 
William*  v.  State  (Fla.).  13  South.  Rep.  834. 

Criminal  law — former  jeopardy. — The  Penal 
Code,  section  1 159,  provides  that  defendant  may  be 
found  guilty  of  any  offense,  the  commission  of 
which  is  necessarily  included  in  that  with  which  he 
is  charged.  Defendant  was  convicted  of  an  assault 
under  an  information  charging  him  with  an  assault 
with  intent  to  kill.  Held,  to  bar  a  trial  on  an  in- 
dictment for  mayhem.  People  v.  De  Foot  (Cal.),  34 
Pac.  Rep.  642. 

Damages  for  fatal  injuries — where  may  be 
sued  for. — A  statute  allowing  damages  for  injuries 
causing  the  death  of  a  person  gives  no  right  of  ac- 
tion where  the  injury  is  inflicted  in  another  coun- 
try, although  death  takes  place  within  the  State. 
De  Sam  v.  Mexican  N.  R.  Go.  (Tex.),  23  S.  W.  Rep. 
881. 

False  pretenses — representations. — A  prose- 
cution for  obtaining  money  under  false  pretenses 
cannot  be  maintained  by  reason  of  representation* 
by  a  travelling  salesman  to  a  customer  as  to  the  im- 
portance of  the  house  he  represented,  and  the  cheap- 
ness of  its  prices  compared  with  others,  where  the 
goods  sold  are  as  represented.  People  v.  Morphy 
(Cal.),  34  Pac.  Rep.  628. 

Frauds,  statute  of—  resulting  trust. — A  pa- 
rol contract  by  which  the  purchaser  of  land  agrees 
to  buy  and  hold  it  for  the  joint  benefit  of  himself 
and  another,  the  latter  paying  no  part  of  the  pur- 
chase-money, but  purchaser  advancing  one-half  of 
it  to  himself,  and  half  of  it  as  a  loan  to  the  other 
party,  creates  a  resulting  trust,  which  is  not  within 
the  statute  of  frauds.  Towle  v.  Wadsworth  (111.),  35 
N.  E.  Rep.  73. 

Proof  of  stock  ownership. — In  a  stockholder's 
suit  brought  on  behalf  of  the  corporation  for  an  ac- 
counting against  its  president,  the  stockholder  at- 
tempted to  prove  his  position  as  a  stockholder,  by 

exhibiting  a  certificate  of  stock,  which  showed  on 
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the  back  a  blank  assignment  by  the  administratrix 
of  the  person  described  therein.  Upon  objection  to 
want  of  proof  of  execution  in  regard  to  the  assign- 
ment and  transfer  the  evidence  was  excluded,  be- 
cause there  was  no  proof  of  any  transfer  of  the 
stock  by  any  person  having  the  ownership  thereof. 
Nor  was  the  execution  of  the  signature  itself  proven. 
Assignments  of  stock  shares  do  not  prove  them- 
selves, particularly  when  the  assignor  is  an  executor 
or  administrator.  Still  it  required  two  courts  to 
convince  the  pugnacious  lawyer.  Thompton  v.  Stan- 
ley (N.  T.  Sup.  Ct.,  Gen.  Term),  25  N.  Y.  Supp.  890. 
The  corporation  bore  the  euphonious  name  of  the 
"Harris  &  Dew  Faucet,  Plug  &  Bung  Co."  No 
wonder  that  it  ceased  doing  business. 

SCHOOIJB — EMPLOYMENT    OF   TEACHERS. — When   a 

contract  for  a  teacher's  services  is  annulled  by  the 
school  board  during  the  vacation,  and  before  the 
time  for  commencement  of  such  services,  the 
teacher  need  not  immediately  seek  other  employ- 
ment, but  may  insist  on  the  contract,  and  tender 
her  services  at  the  stipulated  time.  Farrell  v. 
School  DUt.  No.  2  of  Town  of  Rubicon  (Mich.),  56  N. 
W.  Rep.  1058. 

Wills — nature  of  estate. — Testator  bequeathed 
to  his  wife  "  all  my  property,  personal  and  real,  af- 
ter paying  my  just  debts  and  claims :  First,  to  pay 
my  son  J.  $500,  and  at  her  (my  wife's)  death,  he  to 
come  in  equal  heir  with  my  second  children."  Said 
J.  was  the  issue  of  a  former  marriage.  Held,  that 
the  widow  took  the  fee  of  the  realty,  and  not  merely 
a  life  estate.     Row  v.  Ron  (Ind.),  35  N.  E.  Rep.  0. 


LORD  BACON  ON  LAW  REPORTS- 

fflHE  following  occurs  in  Lord  Bacon's  "Advance- 
1  ment  of  Learning"  (bk.  8,  chap.  8,  §§  73-75): 
"Above  all,  let  the  judgments  of  the  supreme  and 
principal  courts  be  diligently  and  faithfully  re- 
corded, especially  in  weighty  causes,  and  particu- 
larly such  as  are  doubtful  or  attended  with  diffi- 
culty or  novelty.  For  judgments  are  the  anchors  of 
the  laws,  as  laws  are  the  anchors  of  the  State.  And 
let  this  be  the  method  of  taking  them  down :  1. 
Write  the  case  precisely,  and  the  judgments  ex- 
actly, at  length.  2.  Add  the  reasons  alleged  by  the 
judges  for  their  judgment.  3.  Mix  not  the  author- 
ity of  cases,  brought  by  way  of  example,  with  the 
principal  case.  4.  And  for  the  pleadings,  unless 
they  contain  any  thing  very  extraordinary,  omit 
them.  Let  those  who  take  down  these  judgments 
be  of  the  most  learned  counsel  in  the  law,  and  have 
a  liberal  stipend  allowed  them  by  the  public.  But 
let  not  the  judges  meddle  in  these  reports,  lest  fa- 
voring their  own  opinions  too  much,  or  relying 
upon  their  own  authority,  they  exceed  the  bounds 
of  a  recorder." 


pew  gooKB  *n&  Ueur  gdttirms. 


Rapaljb  on  Real  Estate  Brokers. 
This  work  is  not  wholly  a  treatise,  but  is  also  a 
carefully  compiled  and  exhaustive  digest  of  the  case 
law  as  decided  by  the  American  courts,  and  will 
prove  most  acceptable  at  this  time,  when  litigation 
over  the  rights  and  liabilities  of  broker  and  cus- 
tomer is  yearly  increasing.  The  table  of  cases  in- 
cludes over  eight  hundred  citations  from  cases  re- 
ported in  the  various  States,  with  references  to  the 
pages  in  the  work  where  they  are  quoted  as  foot- 
notes, to  lend  authority  and  weight  to  the  principles 
laid  down  under  the  various  heads,  which  are  logic- 
ally arranged  under  the  twenty-one  chapters  which 
comprise  the  treatise.  In  addition  to  a  table  of 
contents,  setting  forth  the  subject-matter  of  the  va- 
rious chapters  and  the  contents  of  the  different  sec- 
tions in  each  chapter,  there  is  an  excellent  index, 
with  references  to  the  section  where  the  question  is 
discussed.  Published  by  L.  E.  Strouse  &  Co.,  63 
Nassau  street,  New  York  city. 

Rbofield's  Surrogate  Practice,  being  the  Law 
and  Practice  of  Surrogate's  Court  in  the 
State  of  New  York,  by  Ahasa  A.  Redfield  of 
the  New  York  Bar,  Fifth  Edition  Revised 
and  Enlarged  with  1200  Pages. 
In  view  of  the  recent  important  changes  effected 
by  the  Legislature  of  the  State  of  New  York  in  the 
year  1893,  which  enlarged  chapter  18  of  the  Code 
of  Civil  Procedure  by  adding  provisions  formerly  in 
the  Revised  Statutes  and  modifying  these  and  the 
former  sections  of  the  chapter  of  the  Code  on  Sur- 
rogate's Practice,  and  in  addition  the  adoption  of 
the  new  scheme  of  taxation  on  succession,  viz., 
Transfer  Tax  Act,  made  a  new  edition  of  this  work 
not  only  most  necessary  but  most  welcome.  As  the 
author  shows,  he  has  been  obliged  to  review  the  de- 
cisions of  over  one  hundred  and  twenty  volumes  of 
reports  which  have  been  issued  since  the  fourth 
edition  of  this  work  was  published,  and  he  has  given 
over  five  hundred  new  cases,  bringing  the  work 
down  to  date  so  far  as  the  decisions  of  various  courts 
of  the  State  are  concerned.  It  is  hardly  necessary 
to  dwell  long  over  the  utility  and  general  excellence 
of  this  work,  since  it  contains  in  most  admirable  and 
scientific  manner,  the  general  scope  and  idea  of  the 
former  editions  of  the  work,  which  has  proved  the 
leading  text-book  and  treatise  on  surrogate's  prac- 
tice in  the  State  of  New  York.  The  writer  was 
especially  struck  with  the  necessity  of  a  new  edition 
of  the  work  a  few  weeks  ago  by  comparing  the  pro- 
visions of  the  sections  of  the  Code  of  Civil  Procedure 
of  1892  and  the  last  edition  of  the  Code,  which  in- 
cludes the  amendments,  modifications  and  changes 

effected  by  the  Legislature  of  1893.     The  excellence 
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of  the  former  editions  of  this  work  remains,  yet  the 
importance  of  a  new  edition  bringing  the  work 
down  to  date  and  giving  the  changes,  was  a  crying 
necessity  and  has  been  fully  met  with  and  obviated 
by  this  fifth  edition.  We  are  greatly  pleased  that 
the  publishers  have  seen  fit  to  keep  the  work  in  one 
volume,  not  only  because  of  the  saving  of  expense 
to  the  profession,  but  also  because  a  work  in  two 
parts  when  ft  may  bo  put  in  one  destroys  to  a  cer- 
tain extent  the  advantages  of  completeness  which  is 
most  pleasing  to  the  lawyer.  Published  by  Baker, 
Voorhis  &  Company,  06  Nassau  street,  New  York 
city. 

Wood  on  Railroads,  Minor's  Enlarged  Edition, 
1894,  Three  Volumes,  Sheep,  $18  Net;  De- 
livered for  $18.75. 

This  edition  of  this  standard  work  has  been  very 
completely  done  by  H.  Dent  Minor,  Esq.,  of  the 
Memphis,  Tenn.,  bar,  who  is  the  author  of  the  treat- 
ise on  "Railroad  Law"  in  the  "American  and 
English  Encyclopedia  of  Law."  In  these  modern 
days  when  the  voluminousnessof  decisions  modifies 
the  law,  draws  distinctions  between  cases  already 
decided  and  the  contest  in  question,  and  adds  new 
principles  which  the  multiplicity  of  actions  of  man 
renders  imperative,  it  does  not  take  many  years  to 
render  an  old  and  reliable  text-book  of  little  prac- 
tical present  value.  Wood  on  Railroads  was  first 
published  in  1885,  and  during  the  last  nine  years, 
the  importance  and  magnitude  of  transportation  has 
brought  many  changes  in  the  law  which  rendered 
this  last  edition  vital  and  imperative.  Mr.  Minor's 
reputation  as  an  active  lawyer  will  give  this  work 
much  prestige  beyond  what  it  already  has,  while 
the  excellence  of  the  work  will  give  him  a  place  as 
an  author  of  ability  aud  distinction.  As  already 
mentioned,  the  work  is  divided  into  three  volumes, 
arranged  under  various  chapters.  The  use  we  have 
already  made  of  the  work  shows  us  that  its  excel- 
lence is  proportionate  to  the  importance  of  the  sub- 
ject-matter, and  we  must  recognize  it  as  the  leading 
text-book  on  the  subject  which  we  have  to-day. 
Published  by  Boston  Book  Company,  15$  Beacon 
street,  Boston,  Mass. 


Hates. 

THE  wisdom  of  Rufus  Choate  is  exemplified  in 
hi»  last  reported  utterance.  "  Let  me  give  you 
my  dying  advice,"  he  said.  "  Never  cross-examine 
a  woman.  It  is  of  no  use.  They  cannot  disinte- 
grate the  story  they  have  once  told ;  they  cannot 
eliminate  the  part  that  is  for  you  from  the  part  that 
is  against  you.  They  can  neither  combine  nor  shade 
nor  qualify.  They  go  for  the  whole  thing,  and  the 
moment  you  begin  to  cross-examine  one  of  them, 


instead  of  being  bitten  by  a  single  rattlesnake,  you 
are  bitten  by  a  whole  barrelful.  I  never,  except  in 
a  case  absolutely  desperate,  dared  to  cross-examine 
a  woman." 

In  his  latter  years  Baron  Parke  had  acquired  a 
habit  of  thinking  aloud,  which  led  on  one  occasion 
to  a  rather  amusing  incident.  While  trying  an  old 
woman  upon  a  charge  of  stealing  faggots,  he  un- 
consciously ejaculated,  "  Why,  one  faggot  is  as  like 
another  faggot  as  an  egg  is  like  another  egg."  The 
counsel  defending  the  case  heard  the  observation, 
and  repeated  it  to  the  jury.  "Stop,"  said  Sir 
James,  "stop;  it  is  an  intervention  of  Providence. 
This  was  the  very  thought  that  passed  through  my 
mind.  Gentlemen  (addressing  the  jury),  acquit  the 
prisoner." 

By  the  common  law  a  wife's  adultery  is  no  bar  to 
her  right  of  dower.  Co.  Inst.  435.  This  seems  odd, 
but  the  reason  is  that  adultery  was  an  offense  of 
ecclesiastical  jurisdiction  only.  The  statute  of 
Westminster  (18  Edw.  I,  chap.  84)  corrected  this 
anomaly  and  provided  that,  "if  a  wife  willingly 
leave  her  husband  and  go  away  and  continue  with 
her  advouterer,  she  shall  be  barred  forever  of  action 
to  demand  her  dower."  In  Hetherington  v.  Graham, 
8  M.  &  P.  403,  the  Court  of  Common  Pleas  had  to 
determine  whether  the  statute  applied  when  a  hus- 
band and  wife  agreed  to  separate  and  the  wife  had 
subsequently  been  living  with  an  adulterer.  They 
held  that  it  did.  Chastity  is  not  impliedly  stipulated 
for  in  such  an  agreement  for  separation  (Hart  v. 
Hart,  18  Ch.  D.  670),  but  the  matrimonial  relation 
is  nevertheless  virtually  at  an  end. 

A  Portland  lawyer  says  that,  not  long  ago,  a  man 
came  into  his  office  thoroughly  angry,  as  men  usu- 
ally are  when  they  go  on  such  errands.  He  had  called 
upon  a  debtor,  and  asked  him  politely  for  the  pay- 
ment of  a  bill  of  $2.50,  and  had  been  abused  for  his 
pains.  Now  he  wanted  the  lawyer  to  collect  it. 
The  lawyer  demurred.  The  amount  was  too  trifling. 
It  would  cost  the  whole  of  it  to  collect  it.  "  No 
matter,"  said  the  client;  "I  don't  care  if  I  don't 
get  a  cent,  so  long  as  that  fellow  has  to  pay  it."  So 
the  lawyer  wrote  the  debtor  a  letter,  and  in  due 
time  the  latter  appeared  in  high  dudgeon.  He 
didn't  owe  any  $2.50,  and  he  wouldn't  pay  it.  "  Very 
well,"  said  the  lawyer ;  "then  my  instructions  are 
to  sue.  But  I  hardly  think  it  will  pay  you  to  stand 
a  suit  for  so  small  a  sum."  "  Who'll  get  the  money 
if  I  pay  it,"  said  the  man.  The  lawyer  was  obliged 
to  confess  that  he  should.      "  0,   well,"   said   the 

debtor,   "that's   another  matter.     If  Mr. isn't 

going  to  get  it,  I  am  perfectly  willing  to  pay  it." 
The  debt  was  paid,  the  lawyer  pocketed  the  amount, 
and  what  is  very  unusual,  all  parties  to  the  suit 
were  perfectly  satisfied. — Portland  Argtu. 
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All  letters  relating  to  advertisements,  subscriptions,  or  other 
business  matters,  should  be  addressed  to  The  Albany  Law 

JOCBMAI.  OOKPANT.j 

THE  bill  recommended  by  the  New  York 
State  Bar  Association  at  its  late  annual 
meeting,  to  provide  for  a  uniform  system  of 
examination  for  admission  to  the  bar  has  been 
amended  by  the  committee  of  the  association 
having  it  in  charge,  upon  the  recommendations 
of  Dean  Austin  Abbott  of  the  University  Law 
School  of  New  York  city,  Dean  Hutchins  of 
Cornell  University  Law  School  and  others. 

In  the  form  in  which  it  now  appears,  it  has 
the  sanction  of  the  bar  association  and  of  the 
faculties  of  all  the  law  schools  of  the  State. 
The  approval  of  the  vice-chancellor  of  the 
University  of  the  State  of  New  York,  and  the 
plan  proposed  has  the  indorsement  of  the  chief 
judge  of  the  Court  of  Appeals. 

Resolutions  have  also  been  passed  upon  the 
same  subject  by  the  students  at  the  Albany 
Law  School  indicating  that  the  measure  is  a 
popular  one  with  law  students  as  well  as  with 
the  faculties,  members  of  the  bar  and  members 
of  the  highest  courts  of  the  State. 

This  movement  was  started  in  this  State 
some  two  years  ago  and  has  been  steadily  gain- 
ing strength  here  as  well  as  in  other  parts  of 
the  country.  The  American  Bar  Association 
in  189 1  and  1892  listened  to  full  and  elaborate 
reports  upon  legal  education  by  able  members 
of  the  bar  and  professors  in  the  different  law 
schools  throughout  the  country.  All  who  took 
part  in  the  discussion  were  unanimous  in  favor- 
ing a  uniform  system  of  examination. 

During  the  last  summer  the  matter  was  taken 

up  by  the  Michigan  State  Bar  Association,  and 

an  interesting  paper  on  the  subject  was  published 

in  the   Michigan  Law  Journal,  the  following 

extract  from  which  is  in  point: 

"To  enumerate  some  of  the  mischiefs,  I  will  mention  first, 
the  entire  lack  of  uniformity  in  the  examining  committees. 
Scarcely  six  applicants  come  before  the  same  committee 
throughout  the  entire  State.  In  Circuit  Courts,  the  applicant 
is  usually  wetl  acquainted  and  on  friendly  terms  with  the  mem- 
bers of  its  bar.     It  is  quite  often  the  case  that  he  is  a  relative 
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of  some  member  of  the  bar.  The  attorney  in  whose  office  he 
has  read  law  will  also  likely  be  on  hand,  as  a  chaperon.  The 
social  or  political  standing  of  his  parents  may  not  be  without 
influence.  He  makes  his  application  surrounded  by  his  friends, 
examined  by  his  friends  and  recommended  by  his  friends, 
often  with  little  regard  to  his  legal  attainments,  but  more  with 
a  desire  not  to  hurt  his  feelings  or  discourage  him,  or  incur 
the  displeasure  of  those  watching  his  young  career.  With 
friendly  regard  for  the  welfare  of  every  law  student,  I  must 
say,  and  think  all  will  agree  with  me,  that  this  does  not  bene- 
fit the  applicant,  or  his  future,  as  a  lawyer.  I  consider  it 
greater  credit  to  him  personally  to  work  his  passage,  so  far  as 
Its  effect  on  the  public  Is  concerned.  Their  interests  do  not  de- 
mand that  they  should  swaddle,  rock  and  dandle  every  appli- 
cant into  a  lawyer.  At  every  step  of  his  progress,  at  the  thresh- 
old and  afterward,  let  him  show  bis  passport  and  prove  his 
title  by  proof  that  he  is  not  wholly  unacquainted  with  our  laws 
and  the  system  of  government  under  which  we  live.  This 
course  will  make  better  lawyers,  better  men,  and  bring  its 
reward  in  certain  and  well-known  ways  which  are  germane  to 
the  administration  of  justice. 

"  The  first  mischief  gives  rise  to  the  second,  namely,  the  un- 
equal standard  of  legal  ability  and  learning  required  of  the 
applicant.  No  two  committees  would  cover  the  same  general 
ground  in  quizzing  candidates.  Some  examinations  would  be 
unduly  severe,  others  too  lax,  others  outside  of  proper  lines 
of  thought.  Again,  lack  of  any  preparation  by  the  examining 
committee  is  likewise  apt  to  result  in  shallow  questions  upon 
side  issues  that  have  little  or  nothing  to  do  with  the  deep  laid 
principles  of  the  common  law,  a  knowledge  of  which  should 
be  the  test  of  legal  qualification.  Then  fourth,  there  is  the  in- 
definite course  of  study  prescribed  for  the  applicant.  'He 
shall  possess  a  good  knowledge  of  the  common  law  and  prac- 
tice, at  law  and  in  chancery.'  Where  shall  he  begin,  and 
when  shall  he  deem  himself  sufficiently  qualified  to  pass  an 
examination  with  this  course  of  study  prescribed  for  bim  J  He 
is  left  to  roam  through  the  fields  of  English  and  American 
history  and  common  law,  wherever  his  fancy  may  lead  him. 
He  is  pointed  to  Blackstone,  Kent,  Story,  Chitty,  Coke, 
Oreenleaf ,  Parsons,  et  of.,  and  tben  told  to  sit  at  their  feet 
and  learn  wisdom.  Unless  his  course  of  reading  is  well 
directed  at  first  by  some  competent  person  interested  in  his 
welfare,  the  law  will  become,  as  it  often  continues  to  be,  at 
best,  a  dry  and  revolting  study.  To  those  who  love  It,  It  Is  hard 
and  laborious;  it  is  a  dark  and  intricate  labyrinth  through 
which  all  office  students  must  grope  in  constant  uncertainty 
and  perplexity,  the  most  painful  of  all  states  of  mind,  and  not 
unlike  our  nation's  financial  state  of  mind  to-day.  He  must 
dig  and  tug  and  sweat  at  the  roots  of  the  law  to  find  out  what 
he  can ,  and  be  thankful  for  small  favors.  He  must  walk,  as 
it  were,  through  the  valley  of  the  shadow  of  death,  and  be 
content  to  emerge  into  the  bright  and  perfect  day  only  after 
years  of  patient  labor.  It  must  be  years  of  waiting  and  work- 
ing before  he  can  see  at  a  glance  the  whole  system,  and  walk, 
like  a  master  of  a  mansion,  at  his  ease,  into  any  apartment 
that  he  chooses.  But  difficulties  attending  the  law  student  as 
to  the  plan  of  study  are  obviated  by  a  course  at  our  university. 
All  cannot  go  there  however;  hence,  would  it  not  be  well  that 
there  should  be  some  general  plan  mapped  out,  that  all  may 
work  to,  and  feel  that  they  are  at  least  on  the  right  track; 

"  Will  it  not.  tben,  be  one  of  the  practical  things  the  Michi- 
gan State  Bar  Association  can  do  in  its  future  work  to  agree 
upon  some  bill  on  this  subject,  and  make  a  united,  strong  re- 
quest of  each  house  that  it  be  passed  ?  In  that  bill  there  should 
be  a  provision  for  a  single  board  of  examiners  for  all  appli- 
cants in  this  State,  with  compensation  for  actual  service  and 
expenses.  A  general  outline  of  what  will  be  expected  as  a 
test  of  legal  attainments,  the  usual  qualifications  as  to  sge, 
citizenship  and  moral  character  should  of  course,  underproper 
safeguards,  be  preserved. 

"  At  least  two,  if  not  three  years  previous  study  of  the  law 
should  be  required,  one  of  which  has  been  in  the  office  of  some 
reputable  attorney.  The  main  thing  is  to  get  a  uniform, 
reasonable,  thorough  standard  for  all,  and  then  see  that  the 
law  provides  means  to  have  applicants  come  up  to  It,  before 
they  are  given  the  credit  a  license  to  practice  entitles  them 
to."  

A  bill,  in  the  same  form  substantially  as  the 
one  now  before  the  New  York  Legislature, 
passed  the  Assembly  last  year  and  was  favor- 
ably reported  by  a  committee  of  the  Senate 
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and  only  failed  of  passage  because  not  reached 
upon  the  calendar  upon  the  last  day  of  the  ses- 
sion. The  movement  however  received  a  de- 
cided impetus  at  the  last  annual  meeting  of  the 
State  Bar  Association,  representatives  of  the 
law  schools  of  the  State  either  being  present 
and  reading  papers  or  forwarding  papers  to  be 
printed  favoring  uniform  system  as  reported 
by  the  committee.  The  subject  was  fully  dis- 
cussed in  these  papers  which  were  published 
in  full  in  the  Albany  Law  Journal  of 
February  3. 

The  bill  was  introduced  in  the  present  As- 
sembly by  Hon.  William  Sulzer  and  referred  to 
the  committee  on  Codes,  of  which  Mr.  Prescott 
of  Herkimer  is  chairman,  and  was  by  it  favor- 
ably reported  some  days  ago.  It  is  likely  to 
be  put  upon  its  final  passage  at  an  early  day, 
and  should  be  passed  in  the  Senate  without  de- 
lay so  as  to  enable  it  to  take  effect  on  April  1, 
according  to  its  terms. 


In  his  newly  published  work  on  English  and 
American  Jurisprudence,  Judge  Dillon  has  a 
chapter  entitled  "  A  Century's  Progress,"  in 
which  he  points  out  that  in  the  United  States 
"  we  have  established  the  security  of  titles  to 
lands  by  a  public  registry  system  which,  in 
effect,  compels  the  registration  of  every  instru- 
ment which  concerns  real  property."  A  re- 
viewer in  the  New  York  Sun  regrets  that,  in 
connection  with  this  subject,  Judge  Dillon  did 
not  refer  to  the  far  greater  security  of  titles  and 
facility  of  transfers  attained  in  the  Australian 
colonies  under  the  operation  of  the  system  of 
registration  and  insurance  embodied  in  the  so- 
called  Torrens  act,  a  system  about  whose  prin- 
ciples and  workings  too  little  is  known  in  the 
United  States.  The  effect  of  the  system  is  to 
completely  assimilate  real  estate  to  personal 
property  as  regards  the  ease  and  quickness  and 
certainty  of  effecting  sales  or  loans  and  con- 
veying titles.  Wherever  the  Torrens  act  is  in 
operation,  one  can  sell  or  mortgage  a  piece  of 
real  estate  as  easily  and  rapidly  as  one  can 
negotiate  a  promissory  note.  This  is  because 
all  titles  to  real  property  are  not  only  registered 
but  insured  by  the  State,  and  therefore  the 
necessity  of  a  lawyer's  services  is  extinguished. 
The  fee  for  recording  a  sale  or  mortgage  varies 
slightly  in  the  different  colonies,  but  it  is  every- 


where insignificant,  being  reckoned,  as  a  rule, 
in  pennies.  A  systematic  exposition  of  the 
origin,  history,  and  actual  consequences  of  the 
Torrens  act  might  well  figure  in  the  list  of  lec- 
tures at  every  progressive  law  school. 


Chicago  as  well  as  New  York  suffers  from 
foul  air  in  the  court-rooms.  The  judges  in 
New  York  often  make  complaints,  but  the 
Chicago  court-house  appears  to  be  in  even 
worse  sanitary  condition  than  that  of  New  York. 
The  Chicago  Legal  News  says:  "Judge  Kettell 
is  dead,  Judge  Sugg  is  dead,  Judge  McConnell 
is  not  well,  Judge  Ewing  has  had  his  health 
seriously  undermined  by  the  vile  escaping  gas 
in  the  court-house,  and  Judge  Kohlsaat  has  had 
to  fly  to  the  forests  of  North  Carolina  in  the 
hope  of  regaining  his  health  and  strength  lost 
by  constant  work  in  the  poisonous  air  of  the 
court-house.  Judge  Tuley  was  in  his  chambers 
the  last  week  disposing  of  some  chancery  mat- 
ters, but  it  is  expected  that  the  foul  air  will 
soon  drive  him  again  to  seek  health  and  fresh 
air  in  the  South.  The  county  authorities  have 
no  right  to  murder  our  judges.  It  is  their  duty 
to  see  to  it  that  they  are  provided  with  healthy 
and  properly  ventilated  rooms." 


The  courts  have  sufficient  power  to  compel 
the  county  authorities  to  furnish  proper  accom- 
modations if  they  choose  to  exercise  the  power. 
The  Supreme  Court  of  Indiana,  not  long  ago, 
held  that  a  court  might  order  the  person  in 
charge  of  the  elevator  in  the  court-house  to 
operate  it  during  the  sessions  of  the  court,  and 
on  his  refusal  might  direct  the  sheriff  to  take 
charge  of  the  elevator.  The  court,  it  was  held, 
could  not  be  impeded  in  its  functions  by  any 
other  department  of  the  government.  The 
New  York  Tribune  says  that  the  Supreme  Court 
in  that  county  has  more  than  once  exercised 
its  power  by  directing  the  sheriff  to  dispossess 
city  officers  from  rooms  in  the  court-house 
needed  for  court  purposes.  The  Court  of 
Common  Pleas  of  Bucks  county,  a  few  months 
ago,  had  a  controversy  with  the  county  com- 
missioners, who  took  on  themselves  the  appoint- 
ment of  men  to  take  care  of  the  court-house, 
manage  the  fires  and  clean  the  rooms.  The 
court  decided  that  it  had  the  power  to  control 
the  court-house,  and  it  appointed  two  "  tip- 
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staffs,"  or  court  officers,  assigning  to  one  the 
duty  of  taking  care  of  the  court-house  and  its 
approaches  and  discharging  the  duties  usually 
performed  by  janitors  as  to  that  part  of  the 
building  used  for  court  purposes.  The  other 
tipstaff  was  directed  to  attend  to  the  fires  and 
heating  of  the  court  and  jury  rooms  to  the  ex- 
clusion, if  necessary,  of  other  parts  of  the 
building. 

A  question  of  considerable  importance  to  per- 
sons holding  judgments  recovered  before  a  jus- 
tice of  the  peace,  was  lately  decided  by  Surrogate 
Vance  of  St.  Lawrence  county,  and  according 
to  the  report  which  we  find  in  the  Potsdam 
Courier,  has  since  been  concurred  in  by  Judge 
Kellogg  of  the  same  county.  For  many  years 
past  the  opinion  seems  to  have  been  current, 
that  upon  filing  with  the  county  clerk  a  tran- 
script of  a  judgment  recovered  before  a  justice 
of  the  peace  it  became  a  judgment  of  the  County 
Court  and  a  lien  upon  real  estate  for  ten  years 
and  not  barred  by  the  statute  of  limitations 
until  after  the  expiration  of  twenty  years. 

In  an  application  made  to  Surrogate  Vance 
for  leave  to  issue  an  execution  upon  a  decedent's 
estate  the  following  facts  appeared :  That  a 
judgment  was  recovered  in  justice's  court  De- 
cember 23,  1886,  for  $400,  and  on  that  day  a 
transcript  thereof  was  filed  with  the  county 
clerk  of  St.  Lawrence  county.  The  decedent 
died  January  16,  1892,  and  letters  issued  upon 
his  estate  February  5,  1892. 

Under  the  statutes  of  this  State  upon  filing 
a  transcript  of  a  justice's  judgment  in  the  county 
clerk's  office  "the  judgment  is  deemed  a  judg- 
ment of  the  County  Court  of  that  county,  and 
must  be  enforced  accordingly."  Under  another 
statute  an  execution  upon  a  judgment  of  a 
County  Court  cannot  be  issued  until  after  the 
expiration  of  three  years  after  letters  have  been 
granted  upon  the  estate  of  the  decedent,  and 
under  a  still  further  statute  the  period  of  eigh- 
teen months  after  the  death  of  a  person  is  not 
to  be  considered  a  part  of  the  time  for  the  com- 
mencement of  proceedings  to  establish  a  claim 
existing  against  him  at  the  time  of  his  death. 

Frank  L.  Bell  appeared  for  the  petitioner 
and  urged  that  under  the  above  statute  the 
judgment  of  the  petitioner,  having  been  re- 
covered in  justice's  court,  would  be  barred  by 


the  statute  of  limitations  in  six  years,  but  in  this 
case,  as  the  decedent  had  died  before  it  was 
barred,  the  time  was  extended  to  seven  years 
and  six  months.  Also  that  upon  the  filing  of  a 
transcript  with  the  county  clerk  the  judgment 
did  not  become  a  judgment  of  the  County  Court 
except  for  the  purpose  of  enforcement,  and 
consequently  did  not  extend  the  lien  of  the 
judgment  for  ten  years.  C  A.  Boynton  of' 
Massena  appeared  and  opposed  the  application. 
Mr.  Bell  seems  to  have  been  the  first  attorney 
to  make  this  distinction.  Surrogate  Vance 
holds  that  the  only  effect  of  filing  a  transcript 
of  a  justice's  judgment  in  the  county  clerk's 
office  is  to  enlarge  the  field  for  its  enforcement; 
that  the  duration  of  the  lien  is  not  affected  and 
it  ceases  to  be  enforceable  in  any  way  whatever 
in  six  years  from  its  rendition.  This  opinion 
of  Surrogate  Vance  makes  clear  some  seem- 
ingly contradictory  statutes  now  in  force  in  this 

State. 

« 

GRADE  CROSSINGS  ARE  A  MENACE  TO 
PUBLIC  SAFETT,  AND  STATE  LEGISLA- 
TION TO  COMPEL  THEIR  REMOVAL  IS 
CONSTITUTIONAL. 

UNITED  STATES  8UPREME  COURT,  FEBRUARY  6,  18W. 

New  York  and  New  England  R.  Co.  v.  Town  op 
Bristol,  Hbnry  W.  Gridlky  rt  al. 

The  Connecticut  Act  of  1889  is  directed  to  the  extinction  of 
grade  crossings  as  a  menace  to  public  safety,  and  it  is  there- 
fore within  the  exercise  of  the  police  power  of  the  State 
and  is  constitutional. 

The  Legislature  haviug  determined  that  the  intersection  of 
two  railways  with  a  highway  in  the  city  of  Hartford  at 
grade  crossing,  is  a  nuisance,  dangerous  to  life,  in  the  ac- 
tion, on  the  part,  either  of  the  city  or  the  railroads,  may 
compel  them  severally  to  become  the  owners  of  the  right 
to  lay  out  new  highways  and  new  railways  over  such  land 
and  In  such  manner  as  will  separate  the  grade  of  the  rail- 
ways from  that  of  the  highway  at  intersection:  may  com- 
pel them  to  use  the  right  for  the  accomplishment  of  the 
desired  end;  may  determine  that  the  expense  shall  be  paid 
by  either  corporation,  alone  or  In  part  by  both,  and  may 
enforce  obedience  to  its  judgment.  The  Legislature  of 
Connecticut,  not  only  has  the  power  to  do  this,  but  It  may 
do  it  through  the  instrumentality  of  a  commission. 

The  conclusions  of  this  court  have  been  repeatedly  announced ' 
to  the  effect  that,  though  railroad  corporations  are  private 
corporations  as  distinguished  from  those  created  for  muni- 
cipal  government  purposes,  their  uses  are  public,  and  they 
are  Invested  with  the  right  of  eminent  domain,  only  to  be 
exercised  for  public  purposes;  that  therefore  they  are  sub- 
ject to  legislative  control  In  all  respects  necessary  to  pro- 
tect the  public  against  danger.  Injustice  and  oppression; 
that  the  State  has  power  to  exercise  this  control  through 
boards  of  commissioners;  that  there  Is  no  unjust  discrim- 
ination and  no  denial  of  the  equal  protection  of  the  laws  in 
regulations,  applicable  to  all  railroad  corporations  alike- 
nor  Is  there  necessarily  such  denial  nor  an  Infringement  of 
the  obligation  of  contracts  In  the  Imposition  upon  them  In 
particular  instances  of  the  entire  expenses  of  the  perform- 
ance of  acts  required  in  the  public  interest,  in  the  exercise 
of  legislative  discretion;  nor  are  they  thereby  deprived  of 
property  without  due  process  of  law,  by  statutes,  under 
which  the  result  Is  ascertained  in  a  mode  suited  to  the 
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nature  of  the  case,  and  not  merely  arbitrary  and  capricious, 
and  that  the  adjudication  of  the  highest  court  of  a  State, 
that.  In  such  particulars,  a  law  enacted  in  the  exercise  of 
the  police  power  of  the  State  is  valid,  will  not  be  reversed 
by  this  court  on  the  ground  of  an  infraction  of  the  Consti- 
tution of  the  United  States. 

IN  error  to  the  Supreme  Court  of  Errors  of  the 
State  of  Connecticut.  By  section  1  of  an  act 
of  the  Legislature  of  Connecticut,  approved  June 
19,  1889,  entitled  "An  act  relating  to  grade  cross- 
ings," chap.  220,  Pub.  Laws  Conn.  1889,  p.  134,  it 
was  provided : 

"  The  selectmen  of  any  town,  the  mayor  and  common  council 
of  any  city,  tbe  warden  and  burgesses  of  any  borough  within 
which  a  highway  crosses  or  is  crossed  by  a  railroad,  or  the 
directors  of  any  railroad  .company,  whose  road  crosses  or  is 
crossed  by  a  highway  may  bring  their  petition  in  writing  to  the 
railroad  commissioners  therein,  alleging  that  public  safety  re- 
quires an  alteration  in  such  crossing.  Its  approaches,  the  method 
of  crossing,  the  location  of  the  highway  or  crossing,  the  closing 
of  a  highway  crossing  and  the  substitution  of  another  therefor,- 
not  at  grade,  or  the  removal  of  obstructions  to  the  sight  of  such 
crossing,  and  praying  that  the  same  may  be  ordered;  where- 
upon the  railroad  commissioners  shall  appoint  a  time  and  place 
for  bearing  tbe  petition,  and  sball  give  such  notice  thereof  as 
they  judge  reasonable  to  said  petitioner,  the  railroad  company, 
the  municipalities  in  which  such  crossing  Is  situated,  and  to  tbe 
owners  of  the  land  adjoining  such  crossing  and  adjoining  tbat 
part  of  the  highway  to  be  changed  in  grade;  and  after  such 
notice  and  bearing,  said  commissioners  shall  determine  what 
alterations,  changes  or  removals,  if  any,  sball  be  made  and  by 
whom  done;  and  If  the  aforesaid  petition  is  brought  by  the 
directors  of  any  railroad  company,  or  In  behalf  of  any  railroad 
company,  they  shall  order  the  expense  of  such  alterations  or  re- 
movals. Including  the  damages  to  any  person  whose  land  is 
taken,  and  the  speoial  damages  which  the  owner  of  any  land 
adjoining  tbe  public  highway  shall  sustain  by  reason  of  any 
change  in  the  grade  of  such  highway,  in  consequence  of  any 
change,  alteration  or  removal  ordered  under  the  authority  of 
this  act,  to  be  paid  by  the  railroad  company  owning  or  opening 
the  railroad  in  whose  behalf  the  petition  is  brought;  and  in 
case  said  petition  is  brought  by  the  selectmen  of  any  town,  the 
mayor  and  common  council  of  any  city  or  the  warden  and  bur- 
gesses of  any  borough,  they  may,  if  the  highway  affected  by 
said  determination  was  in  existence  when  tbe  railroad  was 
constructed  over  it  at  grade,  or  if  the  layout  of  the  highway 
was  changed  for  the  benefit  of  the  railroad  after  the  layoutof 
ihe  railroad,  order  an  amount  not  exceeding  one-quarter  of  the 
whole  expense  of  such  alteration,  change  or  removal,  includ- 
ing tbe  damages  as  aforesaid,  to  be  paid  by  the  town,  city  or 
borough  in  whose  behalf  tbe  petition  is  brought,  and  the  re- 
mainder of  the  expense  shall  be  paid  by  the  railroad  company 
owning  or  operating  the  road  which  crosses  such  public  high- 
way; If  however  the  highway  affected  by  such  order,  last 
mentioned,  has  been  constructed  since  tbe  railroad  which  It 
crosses  at  grade,  the  railroad  commissioners  may  order  an 
amount  not  exceeding  one-half  of  the  whole  expense  of  such 
alteration,  change  or  removal,  including  the  damages  as 
aforesaid,  to  be  paid  by  the  town,  city  or  borough  in  whose  be- 
half the  application  is  brought,  and  the  remainder  of  the  ex- 
pense shall  be  paid  by  the  railroad  company  owning  or  operat- 
ing the  road  which  crosses  such  public  highway.  The  direct- 
ors of  every  railroad  company  which  operates  a  railroad  in 
this  State  shall  remove  or  apply  for  the  removal  of  at  least  one 
grade  crossing  each  year  for  every  sixty  miles  of  road  operated 
by  it  in  this  State,  which  crossings,  so  to  be  removed,  shall  be 
those  which,  In  the  opinion  of  said  directors,  are  among  the 
most  dangerous  ones  upon  the  lines  operated  by  it,  and  if  the 
directors  of  any  railroad  company  fail  so  to  do,  the  railroad 
commissioners  shall,  if  in  their  opinion  the  financial  condition 
of  the  company  will  warrant,  order  such  crossing  or  crossings 
removed,  as  in  their  opinion  the  said  directors  should  have  ap- 
plied for  the  removal  of  under  tbe  above  provisions,  and  the 
railroad  commissioners  in  so  doing  shall  proceed  in  all  respects 
as  to  method  of  procedure  and  assessment  of  expense  as  if  tbe 
said  directors  had  voluntarily  applied  therefor." 

Section  2  related  to  alterations  of  highways,  one- 
fourth  of  the  expense  of  which  was  to  be  paid  by 
the  State.  Appeal  from  any  decision  of  the  com- 
missioners under  the  act  was  specifically  provided  for. 


On  September  2,  1890,  the  railroad  commissioners 
of  the  State  of  Connecticut  made  an  order  reciting 
that  whereas  the.  directors  of  the  New  York  and 
New  England  Railroad  Company  had  failed  to  re- 
move or  apply  for  the  removal  during  the  year  end- 
ing August  1,  1890,  of  any  grade  crossing  of  a  high- 
way which  crossed  or  was  crossed  by  their  railroad ; 
and  whereas  in  their  opinion  said  directors  should 
have  applied  for  the  removal  of  the  grade  crossing 
of  their  road  and  highway  known  as  Main  street  in 
the  town  of  Bristol;  and  directing  a  bearing  upon 
the  matter,  with  notice  to  the  railroad  company,  the 
town,  and  the  owners  of  land  adjoining  that  portion 
of  the  highway.  The  hearing  was  had  on  several 
days,  from  September  24,  1890,  to  February  1 1,  1891, 
and  the  commissioners,  being  of  opinion  that  the 
financial  condition  of  the  company  warranted  the 
order,  and  that  public  safety  required  it,  ordered 
the  crossing  removed,  and  determined  and  directed 
the  alterations,  changes,  and  removals  to  be  made 
and  done,  and  that  they  be  executed  by  the  railroad 
company  at  its  sole  expense,  including  damages 
occasioned  thereby.  The  company  appealed  from 
this  order  to  the  Superior  Court  of  the  county  of 
Hartford,  the  petition  for  appeal  setting  forth 
various  grounds  therefor,  which  by  voluntary  amend- 
ment and  by  direction  of  the  court  were  reduced  to 
these : 

I.  On  the  2nd  day  of  March,  1801,  the  railroad  commissioners 
of  this  State  made  an  order  to  said  company,  requiring  the  re- 
moval of  tbe  grade  crossing  of  its  railroad  and  Main  street  in 
the  town  of  Bristol,  a  full  copy  of  which,  marked  Exhibit  "  A," 
is  to  be  annexed  hereto  and  Sled  herewith. 

la.  Said  company  is  not,  and  at  the  date  of  said  order  was 
not  of  sufficient  ability  to  execute  the  work  of  making  the 
changes  required  by  said  order,  and  its  financial  condition  does 
not,  and  did  not  then,  warrant  the  making  of  such  an  order. 

I I.  Said  company  cannot  meet  the  expenses  of  executing  the 
said  order  of  the  railroad  commissioners,  and  have  enough  in- 
come left  to  pay  Its  fixed  charges,  including  Interest  on  Its 
bonds  issued  as  aforesaid  and  outstanding,  and  the  dividends 
on  its  preferred  stock  issued  as  aforesaid,  aud  maintain  its  rail- 
road in  good  and  proper  condition. 

12.  If  tbe  law  under  which  the  proceedings  were  had,  as  set 
forth  In  said  order,  justifies  said  order,  then  It  and  said  law 
are  void  as  violating  both  the  Constitution  of  the  United  States 
and  the  Constitution  of  the  State  of  Connecticut,  in  that  said 
order  impairs  the  obligation  of  the  contracts  made  by  said  com- 
pany with  the  holders  of  its  bonds  and  preferred  stock  by 
making  it  impossible  for  said  company  to  pay  the  interest  on 
their  bonds  and  dividends  ou  their  preferred  stock  as  agreed 
between  them  and  said  conpany,  and  yet  maintain  and  operate 
its  railroad  efficiently,  and  further  in  that  it  takes  the  prop- 
erty of  said  company  without  just  compensation  and  without 
due  process  of  law  and  denies  to  it  the  equal  protection  of  the 
laws. 

16.  Said  order,  herein  appealed  from,  was  not  an  order  neces- 
sary for  the  safety  of  the  public. 

IT.  Said  order  should  have  been  so  made,  and  proceedings 
leading  up  thereto  bad,  if  at  all,  under  section  2  of  the  act  of 
1880,  as  that  one-quarter  of  the  expense  of  its  execution  should 
be  paid  by  the  State. 

Paragraph  la  was  substituted  for  paragraphs  2 
to  10  inclusive,  struck  out  by  the  court  as  mere 
statements  of  evidence. 

The  court,  upon  hearing  the  parties,  the  evidence 
not  being  preserved  in  the  record,  but  it  appearing 
that  evidence  was  adduced  by  the  company  as  to  its 
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earnings,  expenses,  and  property,  made  findings  of 
fact  that  the  railroad  company  was  of  sufficient 
ability  to  execute,  and  that  the  financial  condition 
of  the  company  warranted,  the  order  of  the  com- 
missioners for  the  removal  of  the  grade  crossing  in 
question;  that  the  crossing  was  among  the  most 
dangerous  upon  the  line  of  the  railroad,  and  that 
the  safety  of  the  public  required  its  removal ;  and 
affirmed  the  order  appealed  from.  Thereupon  the 
company  prosecuted  an  appeal  to  the  Supreme  Court 
of  Errors  of  Connecticut  and  assigned  various  errors 
to  the  rulings  of  the  Superior  Court  in  amendment 
of  the  petition  on  appeal,  and  in  the  exclusion  and 
admission  of  evidence ;  and  afterward  amended  its 
reasons  for  appeal  by  adding  the  following: 

8.  Because  the  court  erred  in  holding  that  the  statute  under 
which  said  proceedings  were  had,  as  set  forth  In  said  order  of 
the  railroad  commissioners.  Justified  said  order,  instead  of 
holding  that  it  was  no  law,  because  contrary  to  the  Constitu- 
tion of  this  State  in  that  It  takes  the  property  of  the  plaintiff 
without  just  compensation  and  without  due  process  of  law. 

».  Because  the  court  erred  in  holding  that  the  statute  under 
which  said  proceedings  were  had,  as  set  forth  in  said  order  of 
the  railroad  commissioners,  Justified  said  order,  and  In  there- 
fore affirming  said  order  and  overruling  the  plaintiff's  claim 
that  said  statute  was  void,  as  violating  the  Constitution  of  the 
United  States,  In  that  it  impaired  the  obligation  of  the  con- 
tracts made  by  said  company  with  the  holders  of  its  bonds  and 
preferred  stock,  by  making  it  impossible  for  said  company  to 
pay  the  interest  on  its  bonds  and  dividends  on  its  preferred 
stock,  as  agreed  between  them  and  said  company,  and  yet 
maintain  and  operate  its  railroad  efficiently,  and  further  in 
that  it  took  the  property  of  said  company  without  due  process 
of  law,  and  denied  to  it  the  equal  protection  of  the  law. 

10.  Because  the  court  erred  in  overruling  the  claim  of  the 
plaintiff  In  the  twelfth  paragraph  of  its  petition  of  appeal,  that 
said  statute  was  void,  and  was  no  justification  of  said  order, 
under  the  Constitution  of  the  United  States  and  the  Fourteenth 
Amendment  thereof. 

11.  Because  the  judgment  does  not  meet  the  Issues.  There 
is  no  general  fluding  of  the  issues  against  the  plaintiff,  and  no 
finding  aa  to  issues  raised  In  paragraphs  11  and  IT. 

The  Supreme  Court  of  Errors  of  Connecticut  de- 
cided that  there  was  no  error  in  the  judgment  ap- 
pealed from  (62  Conn.  527),  and  thereupon  a  writ 
of  error  was  allowed  to  this  court,  and  errors  assigned 
as  follows : 

I.  The  said  court  erred  In  holding  that  the  statute  under 
which  were  had  the  proceedings  as  set  forth  In  the  order  of  the 
railroad  commissioners  exemplified  in  the  record  of  the  case 
Justified  said  order,  and  in  affirming  the  judgment  of  the  Su- 
perior Court  in  and  for  Hartford  county  affirming  said  order, 
tod  In  overruling  plaintiff's  claim  that  said  statute  was  void  as 
violating  the  Constitution  of  the  United  States  in  that  it  im- 
paired the  obligation  of  the  contracts  made  by  said  company 
with  the  holders  of  Its  bonds  and  preferred  stock  by  making  It 
impossible  for  said  company  to  pay  the  interest  on  its  bonds 
and  dividends  on  its  preferred  stock  as  agreed  between  them 
sod  said  company,  and  yet  maintain  and  operate  its  railroad 
efficiently;  and  further,  in  that  It  took  the  property  of  the  com- 
pany without  due  process  of  law  and  denied  to  it  the  equal 
protection  of  the  law. 

1  The  said  court  erred  in  overruling  the  claim  of  the  plain- 
tiff in  error  lo  the  twelfth  paragraph  of  its  petition  of  appeal 
from  the  railroad  commissioners  to  the  Supreme  Court  as  set 
forth  in  the  record,  that  said  statute  was  void  and  was  no  justi- 
fication of  said  order  under  the  Constitution  of  the  United  States 
and  the  Fourteenth  Amendment  thereof. 

Mr.  Chirk  Justice  Fuller  delivered  the  opinion 
of  the  court. 

The  reasons  of  appeal  to  the  Supreme  Court  were 
filed  October  7,  1892,  and  assigned  errors  in  the  ac- 


tion of  the  Superior  Court  in  dealing  with  various 
paragraphs  of  the  petition  of  appeal  from  the  order 
of  the  railway  commissioners,  and  in  the  admission 
and  exclusion  of  evidence,  but  contained  nothing 
questioning  the  constitutionality  of  the  law  under 
which  the  proceedings  were  had  until  they  were 
amended  December  17,  1892,  by  adding  the  para- 
graphs raising  that  question.  This  tardiness  in 
bringing  the  contention  forward  is  perhaps  not  to 
be  wondered  at  in  view  of  the  repeated  adjudica- 
tions of  the  Supreme  Court  of  Connecticut  sustain- 
ing the.constitutionality  of  similar  laws,  as  well  as 
of  this  particular  statute,  and  of  the  rulings  of  this 
court  in  reference  to  like  legislation. 

A  motion  to  dismiss  the  writ  of  error  for  want  of 
jurisdiction  is  now  made,  and  with  it  is  united  a 
motion  to  affirm  on  the  ground,  in  the  lauguage  of 
our  rule  (Rule  6,  par.  5),  '■  that,  although  the  rec- 
ord may  show  that  this  court  has  jurisdiction,  it  is 
manifest  that  the  writ  or  appeal  was  taken  for  delay 
only  or  that  the  question  on  which  the  jurisdiction 
depends  is  so  frivolous  as  not  to  need  further  argu- 
ment." 

We  agree  with  counsel  that  this  court  has  juris- 
diction, but  are  of  opinion  that  the  principles  to  be 
applied  in  its  exercise  are  so  well  settled  that  further 
argument  is  not  needed,  and  that,  this  being  so,  the 
jurisdiction  may  be  said  under  the  circumstances  to 
rest  on  so  narrow  a  foundation  as  to  give  color  to 
the  motion  to  dismiss  and  justify  the  disposal  of  the 
case  on  the  motion  to  affirm. 

It  must  be  admitted  that  the  act  of  June  19, 1889, 
is  directed  to  the  extinction  of  grade  crossings  as  a 
menace  to  public  safety,  and  that  it  is  therefore 
within  the  exercise  of  the  police  power  of  the  State. 
And,  as  before  stated,  the  constitutionality  of  simi- 
lar prior  statutes  as  well  as  of  that  in  question,  tested 
by  the  provisions  of  the  State  and  Federal  Constitu- 
tions, has  been  repeatedly  sustained  by  the  courts 
of  Connecticut.  Woodruff  v.  Catlin,  54  Conn.  277; 
Westbrook's  Appeal,  57  id.  95;  N.  Y.  &  N.  E.  R. 
Co.'s  Appeal,  58  id.  532;  Woodruff  v.  Railroad  Co., 
59  id.  66;  State's  Attorney  v.  Branford,  59  id.  402; 
N.  Y.  &  N.  E.  R.  Co.  v.  Waterbury,  60  id.  1 ;  Mid- 
dletown  v.  Railroad  Of*.,  62  id.  492. 

In  Woodruff  v.  Catlin,  the  court,  speaking  through 
Pardee,  J.,  said  in  reference  to  a  similar  statute: 
"The  act,  in  scope  and  purpose,  concerns  protection 
of  life.  Neither  in  intent  nor  fact  does  it  increase 
or  diminish  the  assets  either  of  the  city  or  of  the 
railroad  corporations.  It  is  the  exercise  of  the 
governmental  power  and  duty  to  secure  a  safe  high- 
way. The  Legislature,  having  determined  that  the 
intersection  of  two  railways  with  a  highway  in  the 
city  of  Hartford  at  grade  is  a  nuisance  dangerous  to 
life,  in  the  absence  of  action  on  the  part  either  of 
the  city  or  of  the  railroads,  may  compel  them  sev- 
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erally  to  become  the  owners  of  the  right  to  lay 
out  new  highways  and  new  railways  in  such 
land  and  in  such  manner  as  will  separate  the  grade 
of  the  railways  from  that  of  the  highway  at  inter- 
section ;  may  compel  them  to  use  the  right  for  the 
accomplishment  of  the  desired  end ;  may  determine 
that  the  expense  shall  be  pftid  by  either  corporation 
alone,  or  in  part  by  both ;  and  may  enforce  obedience 
to  its  judgment.  That  the  Legislature  of  this  State 
has  the  power  to  do  all  this,  for  the  specified  pur- 
pose, and  to  do  it  through  the  instrumentality  of  a 
commission,  it  is  now  only  necessary  to  state,  not  to 
argue." 

And  as  to  this  act.  the  court,  in  58  Conn.  552,  on 
this  company's  appeal,  held  that  grade  crossings 
were  in  the  nature  of  nuisances  which  it  was  com- 
petent for  the  Legislature  to  cause  to  be  abated,  and 
that  it  could,  in  its  discretion,  require  any  party 
responsible  for  the  creation  of  the  evil,  in  the  dis- 
charge of  what  were  in  a  sense  governmental  duties, 
to  pay  any  part  or  all  of  the  expenses  of  such  abate- 
ment. 

It  is  likewise  thoroughly  established  in  this  court 
that  the  inhibitions  of  the  Constitution  of  the  United 
States  upon  the  impairment  of  the  obligation  of 
contracts,  or  the  deprivation  of  property  without 
due  process  or  of  the  equal  protection  of  the  laws, 
by  the  States,  are  not  violated  by  the  legitimate 
exercise  of  legislative  power  in  securing  the  public 
safety,  health  and  morals.  The  governmental  power 
of  self-protection  cannot  be  contracted  away,  nor 
can  the  exercise  of  rights  granted,  nor  the  use  of 
property,  be  withdrawn  from  the  implied  liability 
to  governmental  regulation  in  particulars  essential 
to  the  preservation  of  the  community  from  injury. 
Beer  Co.  v.  Massachusetts,  97  U.  S.  25;  Barbier  v. 
Connolly,  113  id.  27;  New  Orleans  Gas  Co.  v. 
Louisiana  Light  Co.,  115  id.  650;  Mugler  v.  Kansas, 
123  id.  623;  Budd  v.  New  York,  143  id.  517.  And 
also  that  "a  power  reserved  to  the  Legislature  to 
alter,  amend  or  repeal  a  charter  authorizes  it  to  make 
any  alteration  or  amendment  of  a  charter  granted 
subject  to  it,  which  will  not  defeat  or  substantially 
impair  the  object  of  the  grant,  or  any  right  vested 
under  it,  and  which  the  Legislature  may  deem 
necessary  to  secure  either  that  object  or  any  public 
right."  Close  v.  Glenwood  Cemetery,  107  U.  S. 
466,  476;  Water- works  v.  Schottler,  110  id.  347; 
Pennsylvania  College  cases,  13  Wall.  190;  Touilin- 
son  v.  Jessup,  15  id.  454. 

The  charter  of  this  company  was  subject  to  the 
legislative  power  over  it  of  amendment,  alteration, 
or  repeal,  specifically  and  under  general  law. 
5  Priv.  Laws  Conn.  548,  547;  7  id.  353,  466;  Spec. 
Laws  Conn.  1881,  p.  64;  Stat.  1875,  p.  278;  Gen. 
Stat.  1888,  §  1909;  Railroad  Co.  v.  Waterbury,  60 
Conn.  1. 


The  contention  seems  to  be  however  that  the 
Legislature,  in  discharging  the  duty  of  the  State  to 
protect  its  citizens,  has  authorized  by  the  enactment 
in  question  that  to  be  done  which  is,  in  certain  par- 
ticulars, so  unreasonable  and  so  obviously  unjustified 
by  the  necessity  invoked  as  to  bring  the  act  within 
constitutional  prohibitions. 

The  argument  is  that  the  existing  grades  of  rail- 
road crossings  were, legally  established,  in  accord- 
ance with  the  then  wishes  of  the  people,  but,  with 
the  increase  in  population,  crossings  formerly  safe 
had  become  no  longer  so;  that  the  highways  were 
chiefly  for  the  benefit  of  the  local  public,  and  it  was 
the  duty  of  the  local  municipal  corporation  to  keep 
them  safe ;  that  this  law  applied  to  railroad  corpora- 
tions treatment  never  accorded  to  other  citizens  in 
allowing  the  imposition  of  the  entire  expense  of 
change  of  grade,  both  costs  and  damages,  irrespect- 
ive of  benefits,  on  those  companies,  and  in  that  re- 
spect, and  in  the  exemption  of  the  town  from  its 
just  share  of  the  burden,  denied  to  them  the  equal 
protection  of  the  laws. 

And  further,  that  the  order,  and  therefore  the 
law  which  was  held  to  authorize  it,  amounted  to  a 
taking  of  property  without  due  process,  in  that  it 
required  the  removal  of  tracks  many  feet  from  their 
present  location,  involving  the  destruction  of  much 
private  property;  the  excavation  of  the  principal 
highway  and  those  communicating;  and  the  build- 
ing of  an  expensive  iron  bridge,  all  at  the  sole  ex- 
pense, including  damages  of  the  company,  without 
a  hearing  as  to  the  extent  of  the  several  responsibili- 
ties of  the  company  and  the  town,  or  as  to  the  expense 
of  the  removal  of  this  dangerous  crossing  as  com- 
pared with  other  dangerous  crossings,  or  of  the  de- 
gree of  the  responsibility  of  the  company  for  the 
dangers  existing  at  this  particular  crossing.  The 
objection  is  not  that  hearing  was  not  required  and 
accorded,  which  it  could  not  well  be  in  view  of  the 
protracted  proceedings  before  the  commissioners 
and  the  Superior  Court  and  the  review  in  the  Su- 
preme Court,  but  that  the  scope  of  inquiry  was  not 
as  broad  as  the  statute  should  have  allowed,  and 
that  the  particular  crossing  to  be  removed  was  au- 
thorized to  be  prejudged. 

It  is  further  objected  that  the  Supreme  Court  had 
so  construed  the  statute  that  upon  the  issue  whether 
the  financial  condition  of  the  company  warranted 
the  order,  no  question  of  law-could  be  raised  as  to 
the  extent  of  the  burdens,  which  a  certain  amount 
of  financial  ability  would  warrant,  and  thus  in  that 
aspect  by  reason  of  the  large  amount  of  expenditure 
which  might  be,  and  as  a  matter  of  fact  was  in  this 
instance,  required,  the  obligation  of  the  contracts 
made  by  the  company  with  the  holders  of  its  securi- 
ties was  impaired.  Complaint  is  made  in  this  con- 
nection of  the  striking  out  by  the  Superior  Court  of 
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certain  paragraphs  of  the  petition  on  appeal,  held 
by  that  court  and  the  Supreme  Court  to  plead  mere 
matters  of  evidence,  and  the  decision  by  the  Su- 
preme Court  that  all  the  material  issues  were  met  by 
the  findings.  Those  issues  were  stated  by  the  court 
to  be  whether  or  not  the  company's  directors  had 
removed  or  applied  for  the  removal  of  a  grade  cross- 
ing as  required  by  the  statute ;  whether  or  not  the 
grade  crossing  ordered  to  be  removed  by  the  com- 
missioners was  in  fact  a  dangerous  one  which  the 
directors  ought  to  have  removed,  or  for  the  removal 
of  which  the  directors  ought  to  have  applied;  and 
whether  or  not  the  company's  financial  condition 
was  such  as  to  warrant  the  order. 

And  upon  these  premises  it  is  urged  in  addition 
that  the  right  to  amend  the  charter  of  the  cor- 
poration was  not  controlling  because  that  did  not 
include  the  right  to  arbitrarily  deprive  the  stock- 
holders of  their  property,  which,  though  held  by 
them,  for  purposes  of  management  and  control, 
under  a  corporate  organization  created  by  special 
law,  was  nevertheless  private  property,  not  by  virtue 
of  the  charter,  but  "by  force  of  the  most  funda- 
mental and  general  laws  of  modern  society,  which 
from  their  nature  necessarily  protect  alike  and  fully 
all  legitimate  acquisitions  of  the  members  of  the 
community,  no  matter  whether  held  by  them  as  in- 
dividuals, or  partnerships,  or  associations,  or  cor- 
porations." 

The  Supreme  Court  of  Connecticut  held  that  the 
statute  operated  as  an  amendment  to  the  charters 
of  the  railroad  corporations  affected  by  it ;  that  as 
grade  crossings  are  in  the  nature  of  nuisances,  the 
Legislature  had  a  right  to  cause  them  to  be  abated, 
and  to  require  either  party  to  pay  the  whole  or  any 
portion  of  the  expense ;  that  the  statute  was  not  un- 
constitutional in  authorizing  the  commissioners  to 
determine  their  own  jurisdiction,  and  that,  besides, 
the  right  of  appeal  saved  the  railroad  companies 
from  any  harm  from  their  findings;  that  it  was  the 
settled  policy  of  the  State  to  abolish  grade  crossings 
as  rapidly  as  could  be  reasonably  done ;  and  that  all 
general  laws  and  police  regulations  affecting  corpo- 
rations were  binding  upon  them  without  their  assent. 

We  are  asked  upon  the  grounds  above  indicated 
to  adjudge  that  the  highest  tribunal  of  the  State  in 
which  these  proceedings  were  had,  committed,  in 
reaching  these  conclusions,  errors  so  gross  as  to 
amount  in  law  to  a  denial  by  the  State  of  rights 
secured  to  the  company  by  the  Constitution  of  the 
United  States,  or  that  the  statute  itself  is  void  by 
reason  of  infraction  of  the  provisions  of  that  instru- 
ment. 

But  this  court  cannot  proceed  upon  general  ideas 
of  the  requirements  of  natural  justice  apart  from  the 
provisions  of  the  Constitution  supposed  to  be  in- 
volved, and   in  respect  of  them  we  are  of  opinion 


that  our  interposition  cannot  bo  successfully  invoked. 
As  observed  by  Mr.  Justice  Miller  in  Davidson  v. 
New  Orleans,  06  U.  S.  97,  104,  the  Fourteenth 
Amendment  cannot  be  availed  of  "as  a  means  of 
bringing  to  the  test  of  the  decision  of  this  court  the 
abstract  opinions  of  every  unsuccessful  litigant  in 
the  State  court  of  the  justice  of  the  decision  against 
him,  and  of  the  merits  of  the  legislation  on  which 
such  a  decision  may  be  founded."  To  use  the  lan- 
guage of  Mr.  Justice  Field,  in  Railway  Co.  v.  Humes, 
115  U.  8.  512,  530,  "it  is  hardly  necessary  to  say, 
that  the  hardship,  impolicy  or  injustice  of  State 
laws  is  not  necessarily  an  objection  to  their  con- 
stitutional validity ;  and  that  the  remedy  for  evils  of 
that  character  is  to  be  sought  from  State  Legislatures. 

The  conclusions  of  this  court  have  been  repeatedly 
announced  to  the  effect  that  though  railroad  cor- 
porations are  private  corporations  as  distinguished 
from  those  created  for  municipal  and  governmental 
purposes,  their  uses  are  public,  and  they  are  invested 
with  the  right  of  eminent  domain,  only  to  be  exer- 
cised for  public  purposes;  that  therefore  they  are 
subject  to  legislative  control  in  all  respects  neces- 
sary to  protect  the  public  against  danger,  injustice 
and  oppression ;  that  the  Slate  has  power  to  exer- 
cise this  control  through  boards  of  commissioners; 
that  there  is  no  unjust  discrimination  and  no  denial 
of  the  equal  protection  of  the  laws  in  regulations 
applicable  to  all  railroad  corporations  alike ;  nor  is 
there  necessarily  such  denial  nor  an  infringement  of 
the  obligation  of  contracts  in  the  imposition  upon 
them  in  particular  instances  of  the  entire  expense 
of  the  performance  of  acts  required  in  the  public 
interest,  in  the  exercise  of  legislative  discretion; 
nor  are  they  thereby  deprived  of  property  without 
due  process  of  law,  by  statutes  under  which  the  re- 
sult is  ascertained  in  a  mode  suited  to  the  nature  of 
the  case,  and  not  merely  arbitrary  and  capricious; 
and  that  the  adjudication  of  the  police  power  of  the 
State,  that,  in  such  particulars,  a  law  enacted  in  the 
exercise  of  the  police  power  of  the  State,  is  valid, 
will  not  be  reversed  by  this  court  on  the  ground  of 
an  infraction  of  the  Constitution  of  the  United  States. 
Railroad  Co.  v.  Alabama,  138  U.  S.  06;  Georgia  R. 
&  B.  Co.  v.  Smith,  128  id.  174;  Railway  Co.  v. 
Beck  with,  129  id.  26;  Dent  v.  West  Virginia, 
id.  114;  Railroad  Co.  v.  Gibbcs,  142  id.  386;  Rail- 
road Co.  v.  Emmons,  140  id.  364. 

Judgment  affirmed. 


Sir  Charles  Russell  condemns  the  citation  of  pre- 
cedents. "  It  was  always  done,  he  knew,  but  it 
was  rarely  that  precedents  could  be  found  which 
really  coincided  with  the  cases  they  were  quoted  to 
support."  This  is  very  true,  yet  most  counsel  think 
an  argument  is  nothing  without  books,  and  some 

judges,  unfortunately,  think  so  too. — Law  Timet. 
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ACTION  FOR  PERSONAL  INJURIES  - 
PRACTICE  WHEN  PHYSICAL  EXAMI- 
NATION  OF  PLAINTIFF    IS   ORDERED. 

COURT    OF   COMMON    PLKA8,  CITY   AND   COUNTY   OF 
NEW  YORK,  FEBRUARY,  1894. 

Wunsch  v.  Weber. 

I  CERTIFY  that,  pursuant  to  an  order  made  by 
Hon.  Roger  A.  Pryor.  one  of  the  judges  of  the 
Court  of  Common  Pleas  of  the  city  and  county  of 
New  York,  dated  January  24,  1894,  Frederick 
Wunsch,  the  above-named  plaintiff,  attended  before 
me  with  counsel  for  the  respective  parties,  on  the 
6th  day  of  February,  1894,  at  three  o'clock  in  the 
afternoon,  at  No.  24  Garden  street,  in  the  city  of 
Brooklyn,  and  submitted  to  a  physical  examination 
by  S.  Fleet  Speir,  M.  D.,  as  provided  by  said  order, 
and  that  thereupon  I  proceeded  to  take  the  deposi- 
tion of  the  said  Frederick  Wunsch,  who,  being  duly 
sworn  to  tell  the  truth,  the  whole  truth,  and  noth- 
ing but  the  truth,  was  examiued  by  said  physician 
in  my  presence,  and  in  the  presence  of  the  counsel 
for  the  respective  parties,  and  testified  as  set  forth 
in  the  annexed  petition,  which  he  subscribed  and 
swore  to  in  my  presence,  after  the  same  had  been 
carefully  read  to  him.  And  I  further  certify  that 
annexed  hereunto  is  the  report  of  the  said  S.  Fleet 
Speir,  M.  D.,  the  physician  so  making  the  said 
physical  examination  as  provided  by  said  order. 
Dated  New  York,  Feb.  20,  1894. 

Clarence  F.  Birdbeye, 

Referee. 

The  plaintiff,  being  examined  by  Doctor  8peir, 
testified  as  follows: 

Q.  How  long  have  you  had  trouble? 

Mr.  Whiting — I  object  to  any  question  being 
asked  the  witness  by  the  doctor,  the  referee  or  the 
attorney  for  the  defendants,  as  being  irrelevant,  im- 
material and  incompetent,  and  not  coming  within 
the  scope  and  purport  of  the  order. 

The  referee  — The  amendment  to  sections  872  and 
873  of  the  Code  of  Civil  Procedure,  under  which 
this  examination  is  taken,  authorizes  an  eutirely  new 
procedure  in  actions  to  recover  damages  for  personal 
injuries,  and,  so  far  as  I  can  ascertain,  the  practice 
upon  such  an  examination  has  never  been  deter- 
mined. As  this  objection  goes  to  the  foundation  of 
the  whole  examination  and  the  method  of  conduct- 
ing it,  it  is  proper  to  state  the  rules  which,  it  seems 
to  me,  should  govern  the  taking  of  the  testimony. 
The  examination  is  had  under  sections  872  and  873 
of  the  Code  of  Civil  Procedure,  as  amended  by 
chapter  721  of  the  Laws  of  1898.  Section  872  is 
amended  by  inserting  in  subdivision  4  thereof,  which 
relates  to  the  statements  of  the  affidavit  to  be  made 
in  obtaining  an  order  for  the  examination,  the  fol- 
lowing words:  "And,  if  the  action  is  to  recover 


damages  for  personal  injuries,  that  the  defendant  is 
ignorant  of  the  nature  and  extent  of  such  personal 
injuries."  Section  878  is  amended  by  adding  after 
the  second  sentence  thereof  the  following  words : 
"In  every  action  to  recover  damages  for  personal 
injuries  the  court,  or  judge,  in  granting  an  order  for 
the  examination  of  the  plaintiff  before  trial,  may,  if 
the  defendant  apply  therefor,  direct  that  the  plain- 
tiff submit  to  a  physical  examination  by  one  or  more 
physicians  or  surgeons,  to  be  designated  by  the 
court  or  judge,  and  such  examination  shall  be  had 
and  made  under  such  restrictions  and  directions  as 
to  the  court  or  judge  shall  seem  proper.  In  any 
action  brought  to  recover  damages  for  personal  in- 
juries, where  the  defendant  shall  present  to  the 
court  or  judge  satisfactory  evidence  that  he  is  ig- 
norant of  the  nature  and  extent  of  the  injuries  com- 
plained of,  the  court  or  judge  shall  order  that  such 
physical  examination  be  made."  These  amond  men  ts 
seem  to  materially  enlarge  the  scope  of  an  examina- 
tion of  an  opposing  party  before  trial,  if  indeed 
they  do  not  authorize  an  entirely  new  procedure  in 
such  cases. 

As  frequently  happens  where  statutes  have  been 
amended  so  as  to  materially  enlarge  their  scope  or 
incorporate  into  them  new  subjects,  the  engrafting 
of  this  amendment  upon  the  former  provisions  of  the 
Code  has  not  been  very  artistically  done,  and  con- 
siderable is  left  for  judicial  construction  as  to  the 
exact  meaning  of  the  statute.  In  arriving  at  such 
construction  it  is  necessary  to  consider  the  law  as  it 
stood  and  the  words  of  the  amendment  itself. 

In  the  first  place,  this  amendment  becomes  part  of 
article  1  of  title  3  of  chapter  9  of  the  Code  of  Civil 
Procedure.  The  chapter  relates  to  evidence  and 
article  3  to  depositions  taken  and  to  be  used 
within  the  State,  and  section  871  prescribes  that 
the  article,  as  a  whole,  is  to  apply  to  the  depositions 
provided  for,  including  those  for  the  examination  of 
parties  before  trial. 

The  amendment  to  section  873  seems  to  be  in  two 
parts.  The  first  sentence  provides  that:  "  In  every 
action  to  recover  damages  for  personal  injuries,  the 
court  or  judge  granting  an  order  for  the  examina- 
tion of  the  plaintiff  before  trial,  may,  if  the  defend- 
ant apply  therefor,  direct  that  the  plaintiff  submit 
to  a  physical  examination  by  one  or  more  physicians 
or  surgeons  to  be  designated  by  the  court  or  judge." 
This  seems  to  be  simply  an  additional  point  on 
which,  and  a  new  way  in  which,  the  plaintiff  can 
be  examined  in  an  ordinary  examination  before  trial, 
and  this  sentence  of  the  amendment  appears  to  pro- 
vide that  on  such  an  examination  the  plaintiff  may 
be  questioned  as  to  any  of  the  matters  covered  by 
the  law  as  it  formerly  stood,  and  may  also  be  phys- 
ically examined  by  one  or  more  physicians  to  be  ap- 
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pointed  by  the  court.  The  second  sentence  of  the 
amendment  however  covers  a  case  like  the  present, 
where  the  defendant  presents  satisfactory  evidence 
to  the  court  or  judge  "that  he  is  ignorant  of  the 
nature  and  extent  of  the  injuries  complained  of." 
Under  this  second  sentence  it  is  evident  that  such 
matters  only  as  are  necessary  to  ascertain  "the 
nature  and  extent  of  the  injuries  complained  of," 
can  be  inquired  into. 

This  statute,  which  is  somewhat  blind,  is  to  be 
construed  by  the  ordinary  rules,  and  it  becomes 
necessary  first  to  ascertain  and  give  effect  to  the  in- 
tent of  the  law-makers ;  second,  to  so  construe  the 
statute  as  to  give  effect  to  all  parts  of  it ;  and  third, 
to  so  construe  the  amendment  as  to  make  it  of  some 
practical  effect  and  not  nugatory. 

It  is  evident  that  the  intent  of  the  Legislature 
was  that  the  physical  examination  should  disclose 
"the  nature  and  extent  of  the  injuries,"  for  these 
words  appear  in  the  amendment  to  each  section. 
The  examination  is  to  be  made  by  a  thoroughly  dis- 
interested and  competent  physician,  to  be  appointed 
by  the  court  and  not  nominated  by  the  parties. 
f  873.  This  amendment  seems  to  authorize  the  ap- 
pointment of  a  new  form  of  court  officer,  who,  like 
a  referee  appointed  under  this  article  of  the  Code, 
is  directly  responsible  to  the  court  and  not  to  the 
parties.  As  the  examination  is  for  the  benefit  of 
the  court  and  for  the  use  of  either  party  upon  the 
trial  (Code  Civ.  Proa,  §  881),  it  should  be  full  and 
complete,  as  well  as  impartial.  We  are  all  aware 
that  a  physician  or  surgeon  cannot  make  a  complete 
and  thorough  physical  examination,  especially  of 
diseases  of  or  injuries  to  the  internal  organs,  with- 
out asking  of  the  patient  his  various  symptoms. 
This  must  be  especially  so  in  the  case  of  a  physician 
or  surgeon  who  is  called  in  a  long  time  after  the  in- 
jury has  occurred,  and  who,  from  the  nature  of  the 
case,  had  no  opportunity  to  study  himself  the 
symptoms  of  the  patient  at  the  time  of  and  imme- 
diately after  the  injury.  If  a  physician  is  not  to  as- 
certain these  symptoms,  and  weigh  them  in  the  light 
of  his  professional  knowledge,  his  examination 
would  not  be  of  materially  more  value  than  that  of 
a  layman.  Certainly,  this  amendment  is  not  to  be 
so  construed  as  thus  to  render  it  nugatory  at  the 
very  threshold  of  the  inquiry. 

I  shall  therefore  overrule  the  objection  so  far  as 
it  relates  generally  to  any  oral  examination  and  will 
give  the  plaintiff  a  general  exception  upon  which  he 
may  raise  the  question  of  the  right  of  the  physician 
to  ask  orally  any  questions;  and  I  instruct  Doctor 
Speir  that  he  will  be  allowed  to  ask  such  questions 
as,  in  his  opinion,  are  necessary  to  enable  him  as  a 
physician  to  ascertain  and  report  fully  upon  "the 
nature  and  extent  of  the  injuries  complained  of  "  in 
the  complaint.     If  any  of  his  questions  are  objected 


to  as  not  material,  relevant  or  competent  to  enable 
him  to  ascertain  the  nature  and  extent  of  the  in- 
juries, I  will  pass  separately  upon  such  questions 
when  the  objection  is  taken. 

Objection  overruled.  Exception  to  the  plaintiff 
upon  all  oral  questions  by  the  physician,  it  being 
understood  that  the  exception  upon  this  ground 
need  not  be  repeated  to  subsequent  questions. 

Doctor  Speir  —  It  is  necessary  for  me  to  know 
when  the  injury  occurred. 

The  referee  —  That  is  a  preliminary  question  and 
will  be  admitted. 

Q.  How  long  is  it  since  the  injury  occurred?  A. 
Four  and  one-half  months. 

Q.  What  was  the  nature  of  the  injury ;  what  hap- 
pened to  you? 

Mr.  Whiting  —  It  is  understood  of  course,  that 
ray  objection  goes  to  all  this  line  of  testimony. 

The  referee  —  The  whole  line  is  admitted,  subject 
to  objection  and  exception. 

A.   Brick  fell  on  my  head. 


The  following  is  the  physician's  report: 

The  examination  of  Frederick  Wunsch,  at  No.  24 

Oarden  street,  in  the  city  of  Brooklyn,  N.  Y.,  Feb. 

6th,  1894,  by  Dr.  S.  Fleet  Speir: 

The  result  of  my  examination  of  the  case  of  Fred- 
erick Wunsch  revealed  a  wound  of  the  scalp  and 
skull  about  one  and  one- half  inches  long  ana  one- 
half  inch  wide,  near  the  median  line  on  the  upper 
portion  of  the  skull.  The  wound  had  healed  and 
there  remained  scar  tissue  of  moderate  thickness  and 
a  depression  arising  from  the  loss  of  bone  substance. 
The  wound  was  not  painful  to  touch,  and  appeared 
about  as  wounds  caused  by  depressed  fracture  of  the 
skull  do  after  removal  of  the  depressed  fragment, 
and  the  wound  has  healed.  Examination  of  the  eyes 
by  the  ophthalmoscope  gave  a  negative  result,  as 
also  did  the  examination  of  the  pupils  and  the  sight. 
The  hearing  was  normal.  There  was  no  paralysis 
found.  The  arms  measured  the  same  in  circumfer- 
ence and  appeared  the  same  in  muscular  develop- 
ment. In  testing  the  hand-grasp,  by  the  use  of  the 
dynamometer,  it  was  found  that  the  hand-grasp  had 
greatly  diminished  in  both  hands.  The  use  of  an 
tethesiometer  and  testing  the  sensation  of  the  skin 
showed  slight  cutaneous  anesthesia  of  the  forearms. 
There  was  a  tremulous  movement  of  the  muscles 
upon  exertion,  and  some  inability  to  perform  co- 
ordinate muscular  movements  accurately.  The 
knee  reflex  was  exaggerated.  The  pulse  was  110 
per  minute  and  the  temperature  was  99  2-5.  From 
this  examination  it  is  my  opinion  that  Frederick 
Wunsch  has  had  a  compound  fracture  of  the  skull, 
with  depression  of  the  bone,  and  that  he  is  at  pres- 
ent suffering  from  the  shock  and  the  results  of  that 
injury. 

S.  Fleet  Speir,  M.  D., 
102  Montague  street,  Brooklyn,  N.  T. 

February  19,  1894. 
Sworn  to  before  me,  this  20th  ) 
day  of  February,  1894.        ( 

William  S.  Cobtbllo, 
Notary  Public,  Kingt  count/ 
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UNITED  STATES  SUPREME  COURT - 
METHODS  OF  BUSINESS  -  PERSONAL 
PECULIARITIES  OF  JUSTICES. 

RENE  BACHE  writes  in  the  Washington  Star: 
That  President  Cleveland  did  not  nominate 
Mr.  Hornblower  a  second  time  for  the  Supreme 
Court  was  a  surprise  to  some  people.  Chief  Justice 
Taney's  name  was  rejected  twice  by  the  Senate  be- 
fore he  was  finally  confirmed  for  that  office.  Mean 
while  the  great  mechanism  of  procrastination  has 
been  lacking  a  cog-wheel.  To  call  it  by  that  title 
is  to  do  it  no  injustice,  inasmuch  as  nine  out  of 
every  ten  cases  submitted  to  this  high  tribunal  are 
carried  up  to  it  not  for  the  purpose  of  obtaining  the 
reversal  of  decisions  rendered  by  lower  courts,  but 
purely  and  simply  for  the  sake  of  delay  —  ordinarily 
to  keep  people  out  of  money  which  they  have  won 
by  suits  at  law.  How  effective  this  plan  is  may  be 
judged  when  it  is  considered  that  after  the  briefs  in 
a  case  are  filed,  four  years  must  ordinarily  elapse  be- 
fore the  latter  can  come  up  for  consideration.  There 
are  four  thousand  cases  on  the  docket  now. 

No  other  legal  tribunal  that  ever  existed  has  pos- 
sessed such  well-nigh  absolute  power  as  is  wielded 
by  the  Supreme  Court  of  the  United  States.  It  can 
even  overthrow  any  law  passed  by  Congress  and 
signed  by  the  President,  if  it  chooses  to  discover  a 
constitutional  flaw  in  the  measure,  and  from  its  de- 
cision there  is  no  appeal.  Such  awe  does  it  inspire 
that  lawyers  of  great  reputation  and  experience  who 
come  here  to  plead  before  it  are  often  seized  with 
fright,  tremble,  turn  pale  and  forget  their  words  in 
its  presence.  A  distinguished  legal  luminary  from 
New  York  confessed  the  other  day  that,  after  argu- 
ing a  case  at  the  bar  of  the  Supreme  Court,  he 
always  goes  straight  to  his  hotel  and  changes  his 
under-clothing,  because  it  is  soaked  with  perspira- 
tion !  On  the  other  hand,  it  sometimes  happens  that 
a  country  attorney,  who  says  "drawed"  and  "ain't 
got  none,"  will  exhibit  the  utmost  sangfroid  in  ad- 
dressing the  august  row  of  black  gowns. 

On  a  recent  occasion  an  advocate  of  this  caliber 
was  arguing  a  patent  case  before  the  court.  He 
claimed  an  infringement  of  rights  in  the  manufac- 
ture of  a  new  style  collar  button.  Incidentally,  he 
spoke  at  length  and  with  enthusiasm  of  the  varied 
merits  of  the  invention.  Justice  Shiras,  who  is  the 
humorist  of  the  Supreme  bench,  interrupted  his  glib 
discourse  by  saying: 

"  I  wish  to  ask  if,  among  the  numerous  admirable 
qualities  of  this  collar  button,  one  of  particular  and 
indispensable  importance  is  embraced.  In  a  word, 
if  it  falls  and  rolls  under  the  bureau,  can  it  be  found 
again!  " 

The  query  was  put  with  the  utmost  apparent 
gravity,  and  it  staggered  the  lawyer  completely,  so 
that,   after  adding  a  few  hesitating  remarks,  he 


closed  his  argument.  Justice  Brown  and  Justice 
Harlan  were  both  convulsed  with  mirth,  because  it 
happened  that  each  of  them  had  lost  a  collar  button 
that  very  morning.  Brown's  had  rolled  under  the 
fire-place  and  lodged  in  a  spot  secure  from  recovery 
behind  the  gas  log.  Whether  the  joke  had  any  in- 
fluence in  the  decision  favorable  to  the  plaintiff, 
which  was  rendered,  nobody  can  tell. 

The  mid-day  meals  for  the  justices  are  fetched  by 
their  messengers  from  the  restaurant  of  the  Senate 
to  the  private  lobby  back  of  the  bench.  Because  a 
majority  of  the  nine  judges  provided  by  law  must 
always  be  present  in  order  to  make  a  quorum,  they 
go  out  to  eat,  one  or  two  at  a  time. 

The  late  Justice  Blatchford  was  a  very  remark- 
able man  in  respect  to  the  regularity  of  his  personal 
habits.  For  years  and  years,  every  day  at  precisely 
fifteen  minutes  past  one  o'clock  to  the  second,  he 
would  leave  the  bench  and  go  into  the  lobby  for 
his  lunch.  The  meal  was  always  of  exactly  the 
same  kind  and  quantity  of  food.  He  returned  to 
his  chair  invariably  at  the  same  minute.  He  began 
shaving  himself  at  the  same  minute  every  morning. 
He  paid  the  same  sum  for  every  thing  each  month. 
Even  his  letters  on  business  matters  of  routine  were 
always  framed  in  the  same  words.  He  slept  so 
many  hours  and  so  many  minutes  every  night,  wak- 
ing up  at  the  moment  when  the  clock  pointed  to 
the  hour  of  seven.  His  amusements  were  regulated 
with  similar  exactitude.  His  death  was  a  great  sur- 
prise to  his  colleagues,  who  had  imagined  that  be 
would  hardly  permit  even  the  dread  enemy  of  man- 
kind to  interrupt  the  methodical  course  of  his  exist- 
ence. Besides,  the  extraordinary  regularity  of  his 
habits  ought  to  have  insured  his  survival  to  the  age 
of  one  hundred  at  least. 

A  little  peculiarity  of  Justice  Gray  is  that  he  does 
not  wear  his  coat  under  his  black  gown,  as  his  col- 
leagues do.  He  is  a  very  full-blooded  and  vigorous 
man,  so  that  he  does  not  require  so  much  clothing 
to  keep  him  warm.  He  and  Harlan  are  the  twin 
giants  of  the  Supreme  Court.  Each  of  them  meas- 
ures about  three  inches  over  six  feet  in  his  shoes  and 
weighs  close  on  three  hundred  pounds.  Gray  is 
probably  the  heavier  of  the  two.  A  trick  of  Harlan's 
is  a  peculiar  nervous  habit  of  twitching  his  head. 
Brown  and  Brewer  are  graduates  of  Tale  College 
and  were  in  the  same  class  there.  They  are  fond  of 
"rigging"  each  other  like  two  big  boys.  Field  ia 
the  oldest  of  the  justices,  having  turned  seventy- 
seven  years.  He  was  appointed  by  President  Lin- 
coln. He  is  a  wonderfully  learned  man  and  one  of 
the  greatest  lawyers  of  modern  times  unquestion- 
ably. He  both  speaks  and  writes  modern  Greek. 
In  1850  he  was  elected  alcalde  of  Marysville,  Cal., 
under  the  old  Mexican  law. 

His  position  as  incumbent  of  that  office  was  very 
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remarkable,  for,  although  his  legal  authority  was 
very  limited,  he  was  called  on  to  exercise  a  power 
almost  despotic  in  the  control  of  the  lawless  ele- 
ments, which  required  a  strong  hand  to  deal  with 
them  at  that  time.  Justice  Field  is  quite  feeble 
now  and  is  not  called  on  to  do  much  work. 

To  carry  a  case  up  to  the  Supreme  Court  costs  a 
good  deal  of  money.  The  appellants  must  make  a 
deposit  of  $1,000  ordinarily  to  pay  for  printing  and 
fees.  The  late  clerk  of  the  court,  named  Middleton, 
received  an  income  of  about  $50,000  from  fees,  as 
it  was  reckoned.  But  a  disagreement  which  arose 
among  the  clerical  officers  attached  to  the  tribunal 
gave  rise  to  an  investigation,  a  result  being  that  the 
pay  of  the  clerk  was  cut  down  to  $6,000  a  year. 
This  is  paid  out  of  the  fees,  the  remainder  being 
turned  into  the  treasury. 

Unless  a  case  before  the  Supreme  Court  is  un- 
usually important,  only  one  hour  is  allowed  for 
argument  on  each  side.  From  fifteen  to  twenty 
cases  are  disposed  of  each  week.  Though  a  new 
case  ordinarily  must  wait  about  four  years  before 
coming  up  for  consideration,  an  almost  immediate 
hearing  for  it  can  be  secured  by  submitting  it  on 
briefs — that  is  to  say,  if  the  lawyers  on  both  sides 
are  willing  to  forego  the  opportunity  of  arguing  and 
place  the  matter  before  the  court  in  the  shape  of  a 
condensed  statement  with  references  to  legal  au- 
thorities, etc.  Questions  of  constitutional  law 
always  have  right  of  way  ahead  of  any  thing  else. 
Appeals  from  the  Court  of  Claims  likewise  are  set- 
tled as  quickly  as  possible.  The  reports  of  the  Su- 
preme tribunal  now  number  one  hundred  and  fifty 
volumes,  of  about  seven  hundred  and  fifty  pages 
each.  Fifty  of  these  volumes  have  been  issued  since 
1880,  or  one-half  as  many  as  were  published  during 
the  previous  century. 

Every  Saturday  during  term  time  the  cases  which 
have  been  called  for  consideration  during  the  week 
are  discussed  by  the  justices  in  secret  conference. 
The  chief  justice  takes  up  each  case  in  turn  and 
starts  the  talk  about  it  by  asking  the  junior  justice 
—  that  is,  the  justice  last  appointed  —  what  he 
thinks  respecting  it.  General  conversation  on  the 
subject  follows,  and  sometimes  the  argument  be- 
comes very  hot.  Finally  a  vote  on  the  merits  of  the 
case  is  taken,  beginning  with  the  junior  and  going 
up  the  list  in  the  order  of  seniority.  Now  that 
White  is  appointed,  the  order  of  voting  will  be 
White,  Jackson,  Shiras,  Brown,  Brewer,  Gray, 
Harlan,  Field  and  Fuller.  "The  chief,"  as  his  as- 
sociates call  him,  votes  last.  The  order  of  preced- 
ence, in  this  instance  inverted,  is  observed  with  the 
utmost  scrupulousness  among  the  justices.  The 
votes  are  recorded  in  a  clasped  volume  provided 
with  a  lock,  which  is  known  as  the  "  locked  docket." 
Its  contents  are  not  revealed  to  anybody.  If  they  got 
oat,  the  news  might  be  used  for  speculative  purposes. 


But  the  voting  at  conference  does  not  decide  the 
case  finally.  On  the  same  night  usually  the  chief 
assigns  all  of  the  cases  which  have  been  thus  dis- 
cussed and  voted  on  to  the  associate  justices  for  re- 
examination. He  gives  them  out  with  reference  to 
the  recognized  specialties  of  the  judges.  Harlan's 
specialty  is  constitutional  law.  Brown's  /forte  is 
admiralty  law,  embracing  every  thing  which  has  to 
do  with  commerce  on  the  high  seas.  Field  is  ex- 
ceptionally well  informed  as  to  land  grants  and 
mining.  Gray  is  an  excellent  all-round  man,  with 
a  marvellous  memory  for  precedents.  No  such  ex- 
pert in  patent  law  now  lives  as  the  late  Justice 
Bradley.  He  had  a  genius  for  mechanics  and  could 
statu  a  mechanical  proposition  with  a  lucidity  that 
was  fairly  wonderful. 

Each  justice  goes  over  the  case  assigned  to  him 
just  as  if  he  had  never  seen  it  before,  though  he  has 
already  become  familiar  with  it.  He  writes  out  his 
opinion  respecting  its  merits,  and  sends  the  manu- 
script to  the  printer.  Proofs  are  returned  to  him  at 
once,  and  he  sends  one  of  them  to  each  of  the  other 
justices.  They  cut  it  to  pieces,  altering  it  ruth- 
lessly, correcting  its  style  and  diction,  criticising 
its  law,  and  even  changing  the  spelling  and  punc- 
tuation. There  is  no  such  thing  as  Supreme  Court 
courtesy.  No  embarrassment  of  etiquette  restrains 
one  justice  from  chewing  op  the  opinions  of  another. 
The  late  Justice  Blatchford  was  a  perfect  crank  on 
punctuation.  In  that  particular,  the  writings  of  his 
colleagues  never  satisfied  him. 

The  eight  proofs,  thus  corrected,  are  sent  back  to 
the  author  of  the  opinion.  He  revises  the  latter  in 
the  light  of  the  suggestions  thus  received.  But  even 
now  it  is  not  complete.  On  the  next  Saturday  it  is 
taken  up  in  conference  and  again  criticised  and 
amended,  cut  down  or  added  to.  Of  course,  you. 
see,  the  document  must  eventually  represent  the 
united  opinion  of  the  whole  bench.  Once  in  a 
while,  though  not  often,  it  happens  that  one  or 
more  of  the  judges  dissent  from  the  opinion  of  the 
majority,  and  in  that  case,  a  minority  opinion  will 
be  rendered.  The  case  is  decided,  ordinarily,  in 
accordance  with  the  voting  in  the  original  confer- 
ence, but  this  may  be  reversed.  Finally,  the  justice 
who  wrote  the  opinion  delivers  the  judgment  of  the 
court  by  reading  the  document.  If  it  is  long,  he 
reads  only  the  ' '  gist  "  of  it.  It  is  then  handed  over 
to  the  reporter  of  the  tribunal,  who  has  charge  of 
the  publication  of  the  reports  of  the  Supreme  Court. 
It  appears  there  in  full. 

Each  justice  must  be  familiar  with  all  cases  that 
are  submitted  to  the  court,  so  as  to  be  able  to  vote 
intelligently  in  conference.  This  involves  an  enor- 
mous amount  of  work.  The  notion  that  the  judges 
of  the  Supreme  Court  have  an  easy  time  is  a  mis- 
take. The  annual  session  lasts  for  six  months,  dur- 
1  ing  which  not  one  of  the  gentlemen  of  the  black 
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robe  is  ever  absent  for  a  day,  save  on  account  of 
serious  illness.  Rarely  is  one  of  them  late  in  his 
chair.  Five  of  them  must  be  present  in  order  to 
act.  Once  in  two  years  each  of  them  must  go  out 
on  duty  as  a  circuit  judge.  The  United  States  is 
divided  up  into  nine  circuits,  one  of  which  must  be 
covered  by  each  of  the  justices.  That  this  duty  is 
no  sinecure  is  illustrated  by  the  instance  of  Mr. 
Field,  whose  circuit  includes  California,  Nevada, 
Oregon,  Arizona  and  Alaska.  It  was  while  on  cir- 
cuit that  Justice  Field  was  attacked  by  the  desperado 
Terry,  husband  of  Sarah  Althea  Hill,  and  narrowly 
escaped  being  murdered  with  a  knife.  Up  to  1890 
the  justices  had  to  pay  all  their  own  expenses  while 
on  circuit ;  now  it  is  otherwise.  From  the  decision 
of  a  Supreme  Court  justice  acting  as  circuit  judge 
an  appeal  can  be  taken  to  the  Supreme  Court.  All 
the  present  justices  had  experience  as  judges  before 
they  occupied  places  at  the  Supreme  bench,  except 
Shiras,  Harlan  and  Fuller. 

A  justice  of  the  Supreme  Court  gets  $10,000  a 
year.  The  chief  receives  $10,500.  The  salaries  are 
not  sufficient  to  maintain  the  dignity  suitable  to 
such  positions.  They  do  not  compare  favorably 
with  the  emoluments  of  judges  of  high  courts  in 
England.  Yet,  for  the  sake  of  the  honor,  many  a 
great  lawyer  has  been  glad  to  sacrifice  ten  times  the 
income  earned  in  practice  at  the  bar. 


CODIFICATION. 


rpHE  subject  of  codification  is  one  of  peculiar  in- 
1  terest  to  the  lawyers  of  New  York,  where  the 
enactment  of  a  Civil  Code  has  been  strenuously  ad- 
vocated by  Mr.  David  Dudley  Field,  and  resisted 
with  equal  vigor,  and  thus  far  with  success,  by  Mr. 
James  C.  Carter.  The  nearest  approach  to  a  sanc- 
tion of  the  project  made  by  the  American  Bar  As- 
sociation was  the  resolution  adopted  in  1886,  by  a 
small  majority,  to  the  effect  that  '  the  law  itself 
should  be  reduced,  so  far  as  its  substantive,  princi- 
ples are  settled,  in  the  form  of  a  statute.'  The  con- 
clusions which  experience  and  reflection  have  led 
Judge  Dillon  to  form  are  indicated  on  pages  256-260 
of  his  Lectures  on  English  and  American  Jurispru- 
dence. He  begins  by  insisting  on  a  definition  of 
terms.  "  The  word  'code,'"  he  says,  "is  one  to 
which  such  various  meanings  are  attached  that  it 
seems  to  me  to  be  essential  either  to  drop  it  from 
the  discussion,  or,  first  of  all,  to  fix  what  is  meant 
by  it.  If  it  means  a  general  abrogation  of  existing 
laws  and  rules,  and  the  substitution  of  an  entirely 
new  system,  and,  to  that  end,  the  relegation  of  the 
law  reports  to  oblivion,  it  will  have  but  very  few 
advocates,  and  I  am  not  among  them.  Such  how- 
ever is  not  its  necessary  meaning."  The  author  goes 
on  to  explain  that,  according  to  his  conception,  "a 


code  differs  from  a  mere  revision,  consolidation  or 
digest  of  existing  statutes,  since  it  is  essential  to 
any  practical  or  desirable  scheme  of  codification, 
whether  it  be  general  or  confined  to  a  particular 
branch,  that  it  shall  derive  the  elements  of  its  chief 
value  from  the  existing  body  of  case  law,  as  well  as 
statute  law,  removing  therefrom  what  is  obsolete, 
needlessly  technical,  inconsistent  or  superfluous,  set- 
tling obscure  and  doubtful  points,  expressing  well- 
settled  principles  of  general  interest  or  utility, 
and  with  a  cautious  hand  filling  up  the  interstices 
which  the  irregular  development  of  law,  as  a  result 
of  the  exigencies  of  litigation,  has  left,  and  then  ar- 
ranging the  whole  in  a  definite  and  systematic 
form."  Judge  Dillon  believes  that  codification 
within  these  restrictions  and  conservative  limits  is 
expedient  whenever  it  can  be  well  and  thoroughly 
done,  and  not  before.  Neither  would  he  demand 
in  those  charged  with  the  work  qualifications  so  high 
that  they  are  unattainable.  On  the  other  hand,  the 
author  does  not  share  the  views  of  those  who  insist 
on  a  condition  precedent  to  the  undertaking  any 
part  of  the  work,  that  the  whole  body  of  the  law 
ought  thus  to  be  subjected  to  the  operation  at  one 
and  the  same  time.  To  him  it  seems  that  the  labor 
required  is  so  vast,  and  the  difficulties  to  be  over- 
come are  so  great  that  uuless  the  work  is  done  in 
divisions  or  branches  of  the  law  it  will  probably 
never  be  undertaken  at  all.  As  regards  the  prac- 
ticability of  codification  by  sections  the  fact  is  noted 
that  some  modern  English  statutes  are  so  compre- 
hensive as  very  nearly  to  attain  the  purpose  of  a 
code  touching  the  subjects  dealt  with.  For  exam- 
ple, in  1882  an  act  was  passed  to  codify  the  law  re- 
lating to  bills  of  exchange,  checks  and  promissory 
notes,  and  the  author  of  the  act  has  stated  that  he 
examined  thousands  of  cases,  as  well  as  many  stat- 
utes, in  order  to  frame  the  desired  law.  Why,  it  is 
asked,  might  we  not  have  a  contract  act,  or  a  part- 
nership act,  without  waiting  for  a  codification  of 
the  whole  eorput  of  our  substantive  law? 

Judge  Dillon  concurs  with  Mr.  James  C.  Carter 
in  cautioning  the  profession  against  forming  unrea- 
sonable expectations  of  the  benefits  to  be  derived 
from  codification,  no  matter  how  well  it  may  be 
performed.  It  is  not  possible,  and  therefore  not 
desirable,  to  make  any  enactment  so  comprehensive 
as  to  embrace  all  cases  of  combinations  of  fact 
which  will  arise,  nor  is  it  possible  to  make  statutes 
so  clear  and  precise  as  to  avoid  the  necessity  of  ju- 
dicial interpretation  and  construction.  The  doc- 
trine of  judicial  precedent,  although  in  the  author's 
opinion  it  might  with  advantage  be  subjected  to 
certain  limitations,  has,  he  notes,  eventually  affected 
every  system  of  jurisprudence,  even  where  a  deter- 
mined attempt  has  been  made  to  exclude  it.  The 
French  Code  prohibits  judicial  legislation,  and  un- 
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der  it  judicial  decisions  do  not  constitute  an  author- 
itative rule  for  other  judges,  in  the  sense  of  our  doc- 
trine of  judicial  precedent.  The  same  thing  is 
true,  at  least  in  theory,  of  other  continental  codes. 
The  Prussian  and  Austrian  Codes,  for  instance, 
went  so  far  at  first  as  to  forbid  a  judge  from  refer- 
ring to  the  opinion  of  a  law-writer  or  to  previous 
judicial  decisions,  and  the  Prussian  Code  expressly 
directed  him  to  base  his  judgments  upon  the  stat- 
utes and  the  general  principles  of  the  Landrecht. 
But  this  rule  has  since  been  modified  in  both  coun- 
tries, so  that  at  this  time  the  decisions  of  the  Su- 
preme Court  are  regularly  published,  and  they  may 
consequently  be  assumed  to  exercise  a  powerful,  if 
not  decisive,  influence  upon  inferior  judges,  although 
they  are  not  absolutely  binding  precedents.  The  gist 
of  the  author's  discussion  of  this  subject  is  embod- 
ied in  the  sentence  that  "  the  law  itself  should  be 
reduced,  so  far  as  practicable,  to  the  form  of  a  stat- 
ute," not  with  the  expectation  that  the  work  of  ju- 
dicial interpretation  will  be  no  longer  necessary, 
but  with  a  view  to  reduce  the  necessity  of  interpre- 
tation and  of  judicial  legislation  to  the  narrowest 
practicable  limits,  and  to  remove,  so  far  as  may  be, 
the  existing  uncertainty  of  the  law. — N.  Y.  Sun. 


LEGAL  STATUS  OF  THE  OYSTER. 

PROFESSOR  JOHN  H.  PERRY,  of  the  Yale  Law 
School,  has  in  the  current  number  of  The  Yale 
Late  Journal  a  serious  article  on  "The  Legal 
Status  of  the  Oyster."  It  is  mainly  occupied  by  a 
consideration  of  the  question  as  to  whether  oysters 
in  their  beds  are  personal  property  or  real  property, 
and  as  to  whether  persons  who  do  not  own  the  land 
can  take  the  oysters  freely.  The  digger  of  long 
clams  has,  according  to  legal  opinion,  the  right  to 
take  them  away,  although  another  owns  the  soil  on 
which  they  were.  Where  oysters  have  been  planted 
on  a  bed  which  has  been  staked  ont  they  have  been 
considered  the  personal  property  of  the  planter,  and 
the  taking  of  them  away  would  be  larceny.  The 
New  York  courts  have  held  oysters  to  be  animals 
ferm  naturm,  like  beasts  of  prey,  and  not  domesti- 
cated animals,  like  cows  and  horses.  Under  the 
Connecticut  laws  oyster  lots  are  considered  personal 
property  for  some  purposes  and  real  estate  for  other 
purposes.  At  common  law,  Professor  Perry  says, 
oysters  are  certainly  personal  property.  He  winds 
up  his  legal  discussion  by  quoting  the  old  verses  in 
which  justice  is  described  as  swallowing  the  oyster 
which  was  in  dispute  between  two  litigants,  and 
handing  to  each  of  the  parties  in  controversy  one  of 
the  shells. 


chief  grievance  against  the  incomes  of  lawyers 
would  be  found,  on  analysis,  to  be,  not  that  they 
are  so  small  relatively  to  the  profits  of  other  men, 
but  that  they  are  inadequate  for  the  peculiar  de- 
mands upon  a  lawyer's  purse  by  reason  of  his  pro- 
fessional position.  Mr.  Micawber  has  eloquently 
portrayed  the  misery  resulting  from  a  deficit  in  the 
personal  account.  With  most  professional  men  of 
average  capability,  the  income  side  would  usually 
be  found  sufficient  to  supply  not  only  the  necessi- 
ties, but  the  substantial  comforts  and  simpler  luxu- 
ries of  life.  The  balance  in  favor  of  Misery  results 
from  outlays  made  in  order  to  conform  with  certain 
artificial  standards  of  living.  Of  course  the  de- 
mands of  conventionality  cannot  be  entirely  over- 
looked. The  movement,  which  has  found  great 
favor  in  the  centres  of  population,  toward  increas- 
ing the  salaries  of  the  Federal  judiciary  has  been 
avowedly  based  on  the  popular  feeling  that  judges 
of  important  courts  should  live  in  a  style  befitting 
the  dignity  of  their  station.  Similarly,  a  sense  of 
professional  dignity  and  social  obligation  has  im- 
pelled members  of  the  bar  to  regulate  their  style  of 
living  as  much  with  an  eye  for  the  practices  of 
others  as  for  their  own  tastes  and  desires.  The 
maintaining  of  a  certain  amount  of  external  state  is 
often  only  politic  in  catering  for  the  most  desirable 
class  of  clients. — If.  Y.  Journal. 


LAWYERS'   INCOMES- 

fpHERE  is  an  old  adage  that  a  lawyer  is  a  man 
who  works  hard,  lives  well  and  dies  poor.  The 
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BANK    OF   ENGLAND   NOTES 

WITH  the  Bank  of  England  the  destruction  of 
its  notes  takes  place  about  once  a  week,  and 
at  seven  p.  m.  It  used  to  be  done  in  the  daytime, 
but  made  such  a  smell  that  the  neighboring  stock- 
brokers petitioned  the  governors  to  do  it  in  the 
evening.  The  notes  are  previously  cancelled  by 
punching  a  hole  through  the  amount  (in  figures) 
and  tearing  off  the  signature  of  the  chief  cashier. 
The  notes  are  burned  in  a  closed  furnace,  and  the 
only  agency  employed  is  shavings  and  bundles  of 
wood.  They  used  to  be  burned  in  a  cage,  the  re- 
sult of  which  was  that  once  a  week  the  city  was 
darkened  with  burned  fragments  of  notes.  For  fu- 
ture purposes  of  reference,  the  notes  are  left  for  five 
years  before  being  burned.  The  number  of  notes 
coming  into  the  Bank  of  England  every  day  is  about 
50,000,  and  350,000  are  destroyed  every  week,  or 
something  like  18,000,000  every  year.  The  stock 
of  paid  notes  for  five  years  is  about  77,745,000  in 
number,  and  they  fill  13,400  boxes,  which,  if  placed 
side  by  side,  would  reach  two  and  one-third  miles. 
If  the  notes  were  placed  in  a  pile,  they  would  reach 
to  a  height  of  five  and  two-third  miles;  or  if  joined 
end  to  end  would  form  a  ribbon  12,455  miles  long. 

—  Chambers^  Journal. 
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&bstxuctB  of  Recent  gectaixms. 


Criminal  law — homicide.  —To  sustain  a  convic- 
tion for  murder  or  manslaughter,  the  corpus  delicti 
must  be  established  beyond  a  reasonable  doubt; 
and  where  the  circumstances  relied  on  to  prove  that 
death  was  caused  by  the  criminal  act  of  a  person 
other  than  the  deceased  are  consistent  with  the  the- 
ory that  death  was  produced  by  natural  causes, 
there  is  failure  of  proof.  Dreessen  v.  State  (Neb.), 
56  N.  W.  Rep.  1084. 

False  warranty  as  to  disposition  of  a  horse. 
— In  Cameron  v.  Mount,  decided  in  the  Supreme 
Court  of  Wisconsin,  in  November,  1893  (56  N.  W. 
Rep.  1094),  the  following  facts  appeared :  Plain- 
tiffs husband,  desiring  to  buy  a  safe  road  horse  for 
her,  defendant  offered  his  horse  for  sale,  and  falsely 
warranted  to  plaintiff  that  the  horse  was  gentle,  free 
from  tricks  and  bad  habits,  and  perfectly  safe  for  a 
lady  to  drive,  and  invited  plaintiff  to  get  into  his 
vehicle  and  try  the  horse.  Plaintiff,  relying  on  de- 
fendant's warranty,  got  into  the  vehicle,  and  drove 
a  short  distance,  when,  in  attempting  to  turn 
around,  the  horse  plunged  and  reared,  upset  the 
vehicle,  and  injured  plaintiff.  It  was  held  that  the 
plaintiff  bad  a  cause  of  action  for  personal  injuries 
sounding  in  tort,  on  defendant's  absolute  warranty, 
and  that  it  was  not  necessary  for  plaintiff  to  allege 
or  prove  that  defendant  knew  its  falsity. 

Negotiable  instruments — action  against  in- 
dorsbr. — A.  blank  indorsement  of  a  negotiable  in- 
strument before  due,  where  the  transfer  is  to  a  bona 
fide  holder  in  the  due  course  of  business,  establishes 
a  liability  which  cannot  be  varied  by  parol  evi- 
dence. But  between  the  original  parties  a  blank 
indorsement  may  be  modified  by  parol.  The  entire 
transaction  may  be  shown  by  reason  of  which  the 
indorsement  was  made,  and  parol  evidence  is  ad- 
missible for  the  purpose  of  proving  the  same. 
Holme*  v.  First  Nat.  Bank  of  Lincoln  (Neb.),  56  N. 
W.  Rep.  1011. 

uscrt  —  law  of  place.  —  A  promissory 

note,  payable  in  the  city  of  New  York,  with  interest 
from  its  date  at  the  rate  of  eight  per  cent  per  an- 
num, is  open  to  attack  for  usury  by  proof  that  the 
law  of  New  York  limits  the  rate  of  interest  to  six  per 
cent  per  annum,  and  declares  void  all  contracts  in 
which  any  higher  rate  is  stipulated  or  reserved. 
Odom  v.  New  England  Mortguge  Security  Co.  (Ga.), 
8  S.  E.  Rep.  131. 

Sale — acceptance. — In  Palmer  v.  Banfield,  de- 
cided in  the  Supreme  Court  of  Wisconsin,  in  No- 
vember, 1898  (56  N.  W.  Rep.  1090),  it  appeared 
that  the  defendant,  to  whom  plaiutiff  had  sold  a 
harvesting-machine,  to  be  paid  for  if  it  proved  sat- 
isfactory, after  using  the  machine   for  a  day  and  a 


half,  decided  to  return  it  for  defects,  but  in  order 
to  finish  his  harvesting,  used  it  the  next  day,  and 
then  offered  to  return  it.  It  was  held  that  such  ad- 
ditional use  constituted  an  acceptance  by  which  de- 
fendant waived  his  right  to  return  it. 

Supplement  art  proceedings.  — An  order  adjudg- 
ing a  judgment  debtor  in  contempt  for  disobedience 
of  an  order  in  supplementary  proceedings,  which 
does  not  determine  that  the  misconduct  complained 
of  defeated,  impaired,  impeded  or  prejudiced  the 
right  or  remedy  of  the  creditor,  is  fatally  defective. 
Wolf  v.  Buttner  (N.  Y.  Ct.  App.,  1893),  6  Misc.  Rep. 
119. 

WilIj — ademption. — After  execution  of  a  will  in 
which  the  testator  bequeathed  his  daughter  $3,000, 
she  requested  him  to  advance  her  her  share  of  his 
estate  at  once,  she  to  pay  interest  thereon  during 
his  life.  Accordingly  be  paid  her  $3,000,  for  which 
sum  she  gave  her  note,  "  to  run  during  my  natural 
life."  Held,  that  the  note  constituted  an  ademp- 
tion of  the  legacy,  it  being  shown  that  the  provision 
for  payment  at  the  maker's  death  was  a  mutual  mis- 
take of  fact  Hayward  v.  Loper  (111.),  85  N.  E. 
Rep.  225. 

conflict  of  laws. — The  statutes  of  New 

York  against  perpetuities,  indefinite  trusts,  etc.. 
are  local  in  their  general  scope  and  effect,  and  do 
not  forbid  a  bequest  to  charity  in  New  York  by  a 
testator  domiciled  in  a  foreign  country,  where  such 
bequest  is  valid  by  the  law  of  the  foreign  country, 
but  is  not  in  conformity  to  the  local  statutes.  Dam- 
mert  v.  Osborne  (N.  Y.)(  35  N.  E.  Rep.  407. 

Witness— husband  and  wife. — In  replevin  for 
household  goods,  defendant  disclaimed  title,  and 
averred  that  it  was  owned  by  plaintiff's  wife,  who 
was  living  with  defendant,  her  sister.  Plaintiff's 
replication  denied  title  in  bis  wife,  and  reaverred 
title  and  possession  in  himself.  Heldt  that  plaintiff 
was  not  competent  as  a  witness  as  to  the  ownership 
of  the  property,  since  the  issue  was  between  him- 
self and  his  wife,  and  neither  is  competent  to  tes- 
tify "  against  the  other,"  under  the  act  of  May  23, 
1887,  section  5,  subdivision  e.  Johnson  v.  Watson 
(Penn.),  27  Atl.  Rep.  772.  t 


Taking  great  pains  by  exactness  of  statement  to 
prevent  any  erroneous  impression  as  to  the  character 
of  the  manoeuvre,  it  is  said  by  the  court  in  a  recent 
admiralty  case  that  a  vessel  leaving  her  berth  in  a 
slip  "  was  backing  out  stern  foremost."  This  mode 
of  backing  does  not  seem  to  be  in  any  way  con- 
demned by  the  court,  and  may  have  been  in  accord- 
ance with  a  custom  of  the  port,  or  if  not,  as  the  ves- 
sel was  a  foreign  one,  and  judging  from  her  name, 
couldn't  talk  English,  she  may  not  have  known  any 
better  way  to  back. — Lawyer's  Oeneral  Digest. 
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GENERAL  ASSIGNMENTS  BT  CORPORATIONS. 

Editor  of  the  Albany  Law  Journal : 

In  Vanderpoel  v.  Gorman,  56  N.  Y.  State  Rep. 
903,  the  Court  of  Appeals  recently  held  that  an  in- 
solvent foreign  corporation,  not  restrained  by  the  law 
of  the  State  in  which  it  is  organized, can  make  a  valid 
general  assignment  of  property  in  the  State  for  the 
benefit  of  creditors,  without  preference.  At  com- 
mon law  an  insolvent  corporation  could  make  a 
general  assignment  for  the  benefit  of  creditors/  A 
corporation  possesses  in  this  respect  the  same  rights 
as  an  individual.  It  may  execute  a  mortgage  or 
give  a  lien,  which  shall  operate  as  a  preference,  un- 
less restrained  by  its  charter  or  by  statute.  In  re 
File  Co.  v.  Birmingham  Co.,  L.  R.,  6  Ch.  App.  83; 
Catlin  v.  Eagle  Bank,  6  Conn.  283;  Dana  v.  Bank, 
5  W.  &  8.  223;  Morawetz  Corp.,  §§  802,  808,  804. 
A  corporation's  charter  is  conferred  by  the  State, 
and  cannot  be  disposed  of  except  as  the  State  pre- 
scribes; but  corporate  assets  are  a  fund  for  the  pay- 
ment of  debts.  "  The  assignee  does  not,  by  accept- 
ing the  assignment,  become  the  corporation,  nor  ac- 
quire the  powers  the  statute  confers  upon  the 
corporate  body  and  its  officers.  He  merely  takes  the 
choses  in  action  belonging  to  it — the  assets,  for  col- 
lection and  distribution."  Hurlburt  v.  Carter,  21 
Barb.  221.  I  learn  that  an  action  is  pending  in  this 
city  which  involves  the  validity  of  a  general  assign- 
ment made  here  by  a  corporation  organized  in  Penn- 
sylvania, whose  laws  forbid  such  preferences.  The 
question,  is  presented  whether  the  Pennsylvania 
statutory  prohibition  extends  to  preferences  made 
outside  that  8tate. 

In  Vanderpoel  v.  Gorman  the  common-law  right 
of  a  corporation  to  make  a  general  settlement  is  re- 
iterated ;  but  without  particularly  examining  the 
question,  the  court  seems  to  assume  that,  under  the 
statute,  a  domestic  corporation  cannot  make  a  gen- 
eral assignment. 

In  Troy  Waste  Manuf.  Co.  v.  Harrison,  56  N.  Y. 
State  Rep.  183,  it  was  held  by  the  General  Term,  in 
'  the  Second  Department,  that  a  domestic  corpora- 
tion cannot  make  a  general  assignment  without 
preferences.  Particular  reliance  is  placed  upon  the 
language  of  section  48  of  chapter  564  of  Laws  of 
1890,  which  prescribe  that  "no  officer,  director  or 
stockholder  shall  make  any  transfer  or  assignment 
of  its  property,  or  any  stock  therein,  to  any  person 
in  contemplation  of  its  insolvency ;  and  every  such 
transfer  or  assignment  to  such  officers,  directors  or 
other  persons,  or  in  trust  for  them  or  for  their  bene- 
fit shall  be  void." 

Prior  to  1800  the  only  statutory  restriction  upon 
the  right  of  an  insolvent  domestic  corporation  to 
make  a  general  assignment  was  section  4,   title  4, 


chapter  18,  part  1,  of  the  Revised  Statutes,  as 
amended  by  chapter  245  of  Laws  of  1880.  By  arti- 
cle 4  of  chapter  564  of  Laws  of  1890,  section  4  of 
the  Revised  Statutes  was  repealed,  and  at  the  same 
time  the  Stock  Corporation  Law  was  enacted,  sec- 
tion 48  of  which  contains  the  prohibitory  enactment 
relied  upon  by  the  General  Term  in  Troy  Waste 
Manuf.  Co.  v.  Harrison,  supra.  By  chapter  688  of 
Laws  of  1892  the  Stock  Corporation  Law  was 
amended  in  several  respects.  Section  48  was  re- 
enacted,  but  the  prohibitory  language  quoted  by  the 
General  Term  was  omitted.  Section  48  of  chapter 
688  of  Laws  of  1892  seems  to  embrace  the  only 
statutory  restrictions  now  existing  upon  the  right 
of  an  insolvent  domestic  corporation  to  dispose  of 
its  property  to  pay  its  debts.  It  simply  for- 
bids the  transfer  to  the  officers,  directors  or 
stockholders  of  property  in  payment  of  a  debt 
owing  to  them  by  the  corporation  after  it  has  re- 
fused to  pay  its  obligations,  and  forbids  a  transfer 
of  the  property  of  a  corporation  by  it,  or  by  its 
officers,  directors  or  stockholders,  when  the  corpo- 
ration is  insolvent,  or  its  insolvency  is  imminent, 
with  the  intention  of  giving  a  preference  to  any  par- 
ticular creditor  over  other  creditors.  In  its  present 
form  the  statute  seems  to  contain  no  restriction 
upon  the  common-law  right  of  an  insolvent  corpo- 
ration to  make  a  general  assignment,  without  prefer- 
ences. There  would  seem  to  be  no  consideration  of 
public  policy  that  would  forbid  such  assignments. 
The  delays  and  expenses  incident  to  the  dissolution 
of  corporations  under  the  statute  are  well  under- 
stood. The  recent  allowance  by  the  United  States 
Circuit  Court  at  Omaha  of  $18,000  a  year  to  each  of 
the  several  receivers  of  the  Union  Pacific  Railroad 
Company  has  evoked  criticism.  In  the  majority  of 
cases  the  rights  of  creditors  would  be  furthered  by 
having  the  affairs  of  insolvent  corporations  liquida- 
ted under  general  assignments  without  preferences. 

B.  Frank  Dakb. 
Buffalo,  March  3,  1894. 

Federal  Income  Tax  Uncollectible  from  State 

Officers. 
Editor  of  the  Albany  Late  Journal  : 

Under  the  income  tax  legislation  enacted  by  Con- 
gress during  the  years  1864  to  1867,  an  internal  rev- 
enue officer  collected  the  tax  upon  the  salary  of  a 
judge  of  one  of  the  State  courts.  It  was  paid  under 
protest,  and  in  a  suit  brought  to  test  the  legality  of 
the  taxation  the  Supreme  Court  of  the  United  States 
rendered  a  decision,  Mr.  Justice  Bradley  dissenting, 
to  the  effect  that  "  It  is  not  competent  for  Congress, 
under  the  Constitution  of  the  United  States,  to  im- 
pose a  tax  upon  the  salary  of  a  judicial  officer  of  a 
State."     Collector  v.  Day,  11  Wall.  113. 

The  income   tax  provision   of  the   Wilson   Bill, 
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pending  in  the  Senate,  is  enacted  in  language  prac- 
tically identical  to  that  in  which  the  income  tax 
legislation  above  referred  to  was  embodied.  Con- 
sequently the  proposed  legislation,  as  at  present 
framed,  is  in  conflict  with  the  decision  of  the  Su- 
preme Court  in  Collector  v.  Day. 

According  to  that  decision  a  Federal  income  tax 
is  not  collectible  from  the  salary  of  any  State  judi- 
cial officer,  the  decision  being  based  upon  that  broad 
and  well-known  principle  of  taxation  laid  down  by 
Chief  Justice  Marshall  in  McCullough  v.  Maryland, 
namely,  that  it  is  unconstitutional  for  the  States  to 
tax  any  Federal  government  agencies,  and  that  it  is 
equally  unconstitutional  for  the  general  government 
to  tax  the  governmental  agencies  of  the  States.  If 
this  principle  of  constitutional  law  is  carried  to  its 
logical  result,  then  the  income  tax  is  uncollectible 
from  State  officers  of  any  and  every  description. 

Robert  E.  Parkbr. 

1425  Corcoran  St.,  N.  W.,  Washington,  Feb.  28. 


A  NORTH  CAROLINA  lawyer  got  mixed  some- 
what in  his  metaphors  when  he  said  of  his  op- 
posing counsel's  arguments:  " They  are  but  straws 
forming  a  rope  of  sand." 

A  sentence  which  may  seem  strange,  but  which 
nevertheless  is  to  be  found  in  the  Penal  Code  in 
Germany,  was  passed  the  other  day  by  the  judge  of 
the  Breslau  Criminal  Court,  upon  a  man  named 
Rosier,  of  Romolkwitz.  It  appears  that  Rosier,  his 
wife,  and  his  aged  mother  were  indicted  for  ad- 
ministering poison  to  and  afterward  strangling  a 
widow,  aged  seventy -seven,  who  was  dependent  on 
him.  In  the  end  Rosier  was  sentenced  "  to  death 
and  to  ten  years'  imprisonment,"  and  his  wife  to  six 
years'  incarceration  for  aiding  and  abetting  him. 
His  aged  mother  was  acquitted. 

"Mr.  Commissioner  Kerr,"  says  the  Pall  Mall 
Gazette,  "  has  just  delivered  a  characteristic  judg- 
ment. Plaintiff  proved  the  delivery  of  his  goods — 
cigars — by  producing  his  books  wherein  he  had 
debited  the  defendant.  '  Is  that  your  evidence? ' 
said  the  judge.  'Yes.'  '  Now,  attend  to  me,' was 
the  reply.  'You  go  straight  home,  and  take  that 
book  with  you  into  your  private  parlor,  and  fill  up 
an  entry  that  you  sold  me  a  thousand  pounds'  worth 
of  cigars.  I  never  smoke  them,  the  nasty  things. 
Enter  the  date  of  delivery,  and  send  me  an  account 
as  you  have  done  here,  and  I  shall  refuse  to  pay. 
Then  sue  me,  and  try  to  prove  your  case  with  this 
entry  in  your  own  book.     Nonsuit,  with  costs.' " 

It  seems  funny  to  lawyers  who  have  practised  in 
the  country  circuits  that  any  mention  should  be 


made  of  lawyers  and  jurors  drinking  and  eating  to- 
gether. It  is  the  common  practice  in  all  lands — 
French,  English,  German  and  American.  Why,  the 
judge  sits  at  the  head  of  the  table  at  all  the  coun- 
try inns,  and  lawyers,  witnesses  and  jurors  fill  both 
sides  of  the  table,  cracking  jokes,  telling  stories, 
talking  politics,  etc.  John  G.  Shuraaker,  of  Brook- 
lyn, an  old  Long  Island  lawyer,  says  he  defended 
John  McDonald  for  the  murder  of  a  woman  in  Suf- 
folk county  in  1851,  and  he  slept  every  night  in  the 
same  bed  with  one  of  the  jurors.  McDonald  was 
acquitted.  Mr.  Shumaker  says  he  thinks  if  he  had 
spoken  to  Smith  about  the  case  Smith  would  have 
kicked  him  out  of  bed.— N.  T.  Time*. 

A  gentleman,  dying,  left  all  his  estate  to  a  mon- 
astery, on  the  condition  that  on  the  return  of  his 
only  son,  who  was  then  abroad,  the  worthy  fathers 
should  give  him  "whatever  they  should  choose." 
When  the  son  came  home  lie  went  to  the  monastery, 
and  received  but  a  small  share,  the  monks  choosing 
to  keep  the  greater  part  for  themselves.  A  barris- 
ter, to  whom  he  applied,  on  hearing  the  case,  ad- 
vised him  to  sue  the  monastery,  and  promised  to 
gain  his  case  for  him.  In  arguing  before  the  court 
the  ingenious  lawyer  said :  "The  testator  has  left 
his  son  that  share  of  the  estate  which  the  monks 
should  choose;  these  are  the  express  words  of  his 
will.  Now  it  is  plain  what  part  they  have  chosen  by 
what  they  keep  for  themselves.  My  client,  then, 
stands  upon  the  words  of  the  will.  '  Let  me  have,' 
says  he,  '  that  part  they  have  chosen,  and  I  am  sat- 
isfied.'"   This  plea  gained  the  suit. 

One  of  the  most  ghastly  executions  of  the  French 
Revolution  was  that  of  the  Marquis  de  Marville. 
While  standing  on  the  scaffold  awaiting  the  comple- 
tion of  the  preliminary  arrangements,  the  marquis 
addressed  a  few  words  to  the  assemblage  of  people. 
He  was  proceeding  to  say  that  before  he  died  he 
wished  to  open  their  eyes  to  the  truth,  when  he  was 
seized  by  the  executioner  and  forced  under  the 
knife.  With  the  utmost  tang-froid,  the  marquis 
continued:  "Educated  as  I  was,  among  a  privi- 
leged class,  I  voluntarily  abandoned  my  friends  to* 
live  among  you,  and  to  earn  my  daily  bread  side  by 
side  with  you,  and  I  have  always  acted  like  a  good 
patriot."  At  this  moment  the  knife  fell.  The 
guillotine  was  however  in  such  constant  requisition 
that  it  was  frequently  out  of  order.  Upon  this  oc- 
casion the  knife  fell,  but  did  not  sever  the  verte- 
bras, although  the  flesh  was  horribly  mangled.  The 
executioner  and  his  assistants  raised  the  knife  anew. 
As  soon  as  they  had  dune  so  the  marquis,  still  lying 
face  downward,  continued:  "As  I  was  saying,  fel- 
low citizens,  when   I  was  interrupted ."    And 

again  the  knife  fell,  this  time  accomplishing  its 

ghastly  work.  —  The  Argonaut. 
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[All  communications  Intended  for  the  Editor  should  be  ad- 
dressed simply  to  the  Editor  of  Thi  Albany  Law  Journal. 
All  letters  relating  to  advertisements,  subscriptions,  or  other 
business  matters,  should  be  addressed  to  The  Albany  Law 
Journal  Cokpajct.] 

THE  new  law  of  this  State  providing  for  the 
physical  examination  of  plaintiffs  in  acci- 
dent cases  is  discussed  by  medical  as  well  as 
legal  journals,  and  there  is  a  growing  opinion 
in  its  favor  as  an  aid  to  the  administration  of 
justice.     Thus,  alluding  to  the  recent  case  of 
Miss  Agnes  S.  Lyon  against  the  elevated  rail- 
roads for  personal   injuries,  in   which    Judge 
Pryor  of  the  New  York  Common  Pleas  ordered 
a  personal  examination  of  the  plaintiff  pursuant 
to  the  statute,  Dr.  George  F.  Shrady,  the  learned 
editor  of  the  Medical  Record,  says:  "  The  sub- 
ject in  the  present  case  happens  to  be  a  female, 
and  hence  on  sentimental  grounds  the  attention 
of  the  public  is  focused  upon  the  individual 
rights  of  the  plaintiff  as  a  modest  and  shrink- 
ing subject  of  the  law.     In  spite  of  the  foolish 
talk  in  this  connection  concerning  the  liberty 
of  the  person,  the  violation  of  individual  rights 
under  the  Constitution,  and  the  additionally 
absurd  claim  that  unnecessary  exposure  is  re- 
quired, we  cannot  see  how  any  hardship,  or 
even  cruelty,  may  be  the  result  of  such  pro- 
ceedings.    It   is    well  known    that   in   almost 
countless   cases   of  trumped-up    damages   the 
actual  knowledge  of  the  physical  examination 
of  the  plaintiff  has  been  the  only  item  of  fact 
upon   which  a  just  judgment  might  have  been 
founded.     It  is,  in  reality,  the  essential  element 
in  helping  a  verdict  as  to  actual  damages  sus- 
tained.  There  is  always  a  disposition  on  the  part 
of  the  one  seeking  redress  for  injuries  to  exag- 
gerate the  degree  of  disability,  which  is  in  pro- 
portion  to  the  amount  of  damages  expected. 
This  is  human  nature  the  world  over.     The 
sympathies  of  the  jury  naturally  look  upon  the 
object  lesson  of  the  enfeebled  victim  as  an  im- 
pressive and  moving  one.     That  such  a  prac- 
tice is  the  encouragement  of  the  worst  form  of 
malingering,  everyone   who  is  accustomed  to 
witness  such  trials  can  abundantly  testify.     In 
Vol.  49—  No.  n. 


most  cases  there  is  no  proof  of  lasting  injury 
and  permanent  disability  save  the  testimony  of 
the  interested  party.  The  evidence  is  generally 
quite  direct  under  the  skilful  coaching  of  the 
prosecuting  attorney,  and  the  jury  is  generally 
on  the  side  of  the  alleged  sufferer.  Happily 
however  the  statute  now  comes  to  the  rescue  in 
the  impartial  presentation  of  the  other  side. 
There  is  no  other  reasonable  way  of  getting  at 
the  real  facts.  The  objection  that  the  obtain- 
ing of  the  same  is  a  blow  against  individual 
rights  is  absurd.  In  a  properly  conducted  ex- 
amination there  is  no  more  danger  of  outraging 
delicacy,  or  otherwise  harming  the  subject  than 
if  an  ordinary  consultation  were  held.  The 
mere  fact  of  being  a  male  or  a  female  does  not 
alter  the  real  point  of  issue,  as  both  are  well 
protected  against  undue  annoyance,  unwar- 
ranted exposure,  and  irrelevant  interrogation. 
It  is  sufficient  for  the  court  and  jury  to  know 
the  real  extent  and  nature  of  disability.  Noth- 
ing more  and  nothing  less.  The  only  plausible 
and  just  way  of  discovering  it  in  the  true  in- 
terests of  justice  is  by  such  an  examination  as 
the  statute  directs." 


The  president  of  the  New  Hampshire  State 
Bar  Association  in  his  recent  annual  address 
took  occasion  to  magnify  the  legal  profession 
by  stating  the  number  of  lawyers  in  the  various 
Legislatures. 

In  Maine  since  1870  the  average  membership 
of  the  bar  in  both  branches  of  the  Legislature 
has  been  one  in  ten  of  the  total  membership, 
while  their  proportion  to  the  male  population 
has  been  only  one  in  four  hundred  and  sixty- 
eight. 

In  Vermont  the  average  membership  since 
1850  has  been  one  in  twelve,  and  the  propor- 
tion to  the  population  one  in  three  hundred 
and  fifty-eight. 

In  Rhode  Island  the  average  has  been  one  in 
twelve  of  the  Legislature  since  1840  and  one  in 
six  hundred  and  seventy-seven  of  the  popula- 
tion. 

In  Connecticut  the  average  membership  since 
1850  has  been  one  in  sixteen  and  the  propor- 
tion to  the  population  one  in  five  hundred  and 
fifty. 

In  Massachusetts  since  1846  the  proportion 

has  been  one  in  nine  of  the  Legislature  and 
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one  in  four  hundred  and  seventy-five  of  the 
population. 

In  New  Hampshire  the  average  membership 
from  1800  to  1840  was  one  in  thirteen,  and  from 
1840  to  1893  one  in  nineteen,  while  the  propor- 
tion to  the  population  from  1840  to  1890  was 
one  in  four  hundred  and  forty-nine. 

For  ninety-three  years  at  least  one  in  sixteen 
of  the  entire  membership  of  both  branches  of  the 
New  Hampshire  Legislature  have  been  lawyers. 

If  during  these  periods  the  bar  had  been 
represented  in  the  Legislatures  of  these  States 
only  according  to  their  proportion  of  the  popu- 
lation there  would  have  been  in  the  Legislature 
of  Maine"  a  lawyer  once  in  three  years,  in  the 
Legislatures  of  Vermont,  Connecticut,  New 
Hampshire  and  Massachusetts  once  in  two 
years  and  in  that  of  Rhode  Island  once  in  six 
years. 

It  appears  that  in  the  Legislatures  of  forty 
States  the  profession  has  a  membership  exces- 
sively large  in  proportion  to  its  number  in  the 
population  of  the  State.  There  is  no  reason  to 
doubt  that  this  is  the  case  in  all  the  States. 


In  the  great  executive  offices  the  preponder- 
ance of  lawyers  has  been  even  more  marked. 
Of  the  twenty-four  Presidents  of  the  United 
States  nineteen  have  been  lawyers.  The  presi- 
dential chair  has  been  occupied  by  lawyers  for 
eighty-four  years  of  the  one  hundred  and  six 
years  since  the  adoption  of  the  Constitution. 

Of  the  twenty-three  Vice-Presidents  seven- 
teen have  been  lawyers. 

Of  the  two  hundred  and  thirty-two  cabinet 
officers  during  the  same  period  one  hundred 
and  seventy-five  have  been  lawyers,  without 
counting  the  forty-thre'e  attorney-generals,  who 
have,  of  course,  all  been  lawyers. 

If  they  are  included,  two  hundred  and  eigh- 
teen of  the  two  hundred  and  thirty-two  cabinet 
officers  have  been  members  of  the  bar. 

Of  the  two  hundred  and  thirty-eight  governors 
of  the  New  England  States  one  hundred  and 
nineteen  of  the  two  hundred  and  thirty-one, 
have  been  lawyers.  The  exact  figures  for  each 
State  are  as  follows: 

Maine  —  Total  number  of  governors,  thirty- 
five;  lawyers,  twenty. 

New  Hampshire — Total  number  of  governors 
since  1785,  forty-nine;  lawyers,  eighteen. 


Vermont  —  Total  number  of  governors,  forty; 
lawyers,  twenty-eight. 

Massachusetts  —  Total  number  of  governors, 
thirty-four;  lawyers,  twenty-one. 

Rhode  Island  —  Total  number  of  governors, 
forty-two;  lawyers,  nine;  occupations  unknown, 
seven. 

Connecticut  —  Total  number  of  governors, 
thirty-eight;  lawyers,  twenty-three. 

Of  the  one  thousand  one  hundred  and  fifty- 
seven  State  and  territorial  governors,  five  hun- 
dred and  seventy-eight  have  been  lawyers. 

But  it  is  not  in  the  Legislature  or  from  the 
executive  chair  or  the  bench  that  the  bar  exerts 
the  most  important  influence  upon  the  govern- 
ment. It  is  its  influence  upon  the  people  at 
the  source  of  political  power  which  most  shapes 
and  directs  public  action  and  has  the  most  far- 
reaching  effect  upon  the  fortunes  of  the  State. 

The  great  conservative  power  of  the  State  is 
the  constant  influence  of  the  members  of  the 
profession  upon  the  communities  in  which  they 
live.  They  teach  the  countless  clients  whom 
they  advise,  and  whose  business  affairs  they 
more  and  more  direct,  the  juries  whom  they 
address,  the  citizens  with  whom  they  mingle  in 
all  the  relations  of  social  and  civil  life  the 
orderly  habits  of  thought  and  the  conservatism 
of  action  which  are  the  safety  of  the  republic. 


In  the  closing  scenes  of  the  trial  of  Daniel  M. 
Robertson,  at  New  Bedford,  Mass.,  for  the  mur- 
der of  his  wife,  Attorney-General  Knowlton 
made  this  striking  address  to  the  jury  as  his 
closing  argument,  in  summing  up: 

"  I  trust  I  have  been  just  to  this  man.  If  I  have  derived  any 
satisfaction  from  the  long  holding  of  the  office  to  which  I  have 
been  Intrusted  by  your  oonfldence  and  that  of  your  neighbors, 
it  is  the  reputation  I  enjoy  and  the  consciousness  I  feel  that  I 
have  never  gone  behind  the  bar  to  ascertain  whether  a  man  or 
woman  there  was  friendless  or  surrounded  by  friends,  was 
rich  or  poor,  was  exalted  or  low  in  station.  Justice  does  not 
look  to  condition.    Justice  only  Inquires  for  facts. 

"  This  man  would  be  tried  with  equal  zeal  and  justice  were 
he  surrounded  by  troops  of  friends  and  exalted  In  social  posi- 
tion like  yourselves. 

"I  am  aware,  gentlemen,  how  your  hearts  may  shrink  from 
this  duty,  but  you  are  only  a  part  of  the  machinery  of  the 
law.  The  lever  that  get  the  machinery  In  motion  was  the  hand 
of  this  man  himself.  You  are  not  of  a  race  that  ever  flinched 
from  duty.  The  voice  of  duty  Is  the  voice  of  Ood.  If  you 
■brink  here,  duty  will  never  let  you  forget  it.  When  you 
think  of  a  community  outraged  by  the  atrocity  of  this  crime, 
duty  will  haunt  you,  and  when  you  come  to  the  end  of  your 
life  you  may  think  of  those  lips  of  that  dead  woman  saving: 
'  Why  did  you  say  that  I  might  be  killed  in  my  own  bouse  and 
not  be  avenged  f ' 

"In  behalf  of  that  dead  woman,  in  behalf  of  that  orphaned 
girl,  in  behalf  of  the  community,  twelve  good  men  and  true,  I 
urge  you  to  fall  not  to  do  your  duty." 

The  jury  returned  a  verdict  of  "guilty  of 

murder  in  the  first  degree." 
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At  the  bar,  the  young  lawyer  is  very  apt  to 
adopt  a  flowery,  bombastic   style  of  language 
and  sentiment.     There  is  indeed  in  multitudes 
of  instances  at  the  bar,  a  strong  temptation  to 
magnify  and  embellish  things  essentially  trivial, 
beyond  all    reasonable  bounds;  the   sanguine 
young  lawyer,   especially  anxious  to  make  the 
most  powerful  effect  on  the  minds  of  the  jury, 
and  succeed  in  his  first  efforts,  becomes  florid 
and  bombastic  before  he  is  aware  of  it.     Seldom 
however  is  such  a  pleader  more  sharply  dealt 
with  by  his  older  brothers  of  the  bar  than  in  a 
case,  in  a  town  in   West  Tennessee,  where  a 
young  lawyer  who  had  studied  the  poets  more 
than  the  legal  writers  of  the  age,  availed  him- 
self of  every    opportunity   of   displaying   his 
poetical  acquirements  by  quoting  from  these 
favorite  authors.     He  was  once  employed  on  a 
criminal  case,  and  as  usual  launched  forth  in  a 
flowery  speech,   quoting  all  the  poets,   known 
and  unknown,   until  he  had  worked  the  jury 
into  such  a  state  of  excitement  that  they  were 
ready  to  render  their  verdict  in  his  favor  in- 
stanter.     The  State's  attorney,  who  was  a  very 
plain,  straightforward  man,  listened  quietly  to 
the  whole  speech,  and  seemed  much  pleased 
with  the  effort  of  his  young  opponent.     Slowly 
rising  from  his  seat  after  the  speech  was  ended, 
he  said: 

"  May  it  please  the  court  and  gentlemen  of  the  jury— I  have 
for  more  than  twenty  years  practised  in  this  court,  and  knew 
not,  until  my  young  brother's  appearance  at  the  bar,  that 
every  lawyer  had  to  contribute  his  share  of  rhyme,  and  I  beg 
your  kind  Indulgence  of  my  ignorance  of  this  new  style  of 
pleading  I  know  but  one  piece  of  rhyme,  and  would  never 
hare  recollected  that,  had  not  a  friend  of  mine  been  wicked 
enough  to  perpetrate  a  parody  on  It.  It  was  written  for  a 
fisherman,  and  I  give  it  for  the  benefit  of  the  court,  who  will 
please  excuse  its  lmtppropriateness,  as  I  have  nothing  better 
to  contribute: 

"'His  pole  was  made  of  the  sturdy  oak. 
And  his  line  a  cable  that  never  broke; 
Be  baited  his  hook  with  tigers'  tails. 
And  he  sat  on  a  rock  and  bobbed  for  whales. ' 
"My  friend,  whose  couch  was  infested  with  a  species  of  in- 
sect which  is  noted  for  its  biting  and  skipping  propensities, 
altered  it  to  the  following: 

" '  His  pole  was  made  of  a  peacock's  feather, 
And  his  line  composed^of  the  finest  tether; 
He  baited  his  hook  with  mites  of  cheese, 
And  be  sat  on  his  bed  and  bobbed  for  fleas.' " 

This  burlesque  was  received  with  roars  of 
laughter,  and  the  discomfited  young  lawyer  re- 
tired, having  the  mortification  of  hearing  a  ver- 
dict rendered  against  his  client. 


Here  is  a  rather  pretty  story  which  is  vouched 
for  by  a  London  journal,  showing  how  a  small 
baby  once  got  his  mother  into  serious  difficul- 


ties, and  then  made  amends  by  getting  her  out 
of  them  again.  It  seems  that  a  poor  seamstress 
with  a  child  in  her  arms,  was  tried  for  the  theft 
of  three  gold  coins.  She  said  in  defense,  "  I 
went  to  my  employer's  house  on  business.  I 
carried  my  child  with  me.  It  was  in  my  arms 
as  it  is  now.  I  was  not  paying  attention  to  it. 
There  were  several  gold  coins  on  the  mantel- 
piece, and,  unknown  to  me,  it  stretched  out  its 
little  hand  and  seized  three  pieces,  which  I  did 
not  observe  until  I  got  home.  I  at  once  put  on 
my  bonnet  and  was  going  back  to  my  employer 
to  return  them  when  I  was  arrested.  This  is 
the  solemn  truth,  as  I  hope  for  heaven's  mercy. 
The  court  could  not  believe  this  story.  They 
upbraided  the  mother  for  her  imprudence  in 
endeavoring  to  palm  off  such  a  falsehood  for 
the  truth.  But  she  so  pertinaciously  asserted 
her  innocence  that  a  novel  experiment  was 
made  in  her  favor.  One  of  the  officials  pro- 
posed to  renew  the  scene  described  by  the 
mother.  The  gold  coins  were  placed  on  the 
clerk's  table.  The  mother  was  requested  to 
resume  the  position  in  which  she  stood  at  her 
employer's  house.  There  was  then  a  breathless 
pause  in  court.  The  baby  soon  discovered  the 
bright  coins,  eyed  them  for  a  moment,  smiled, 
and  then  clutched  them  in  its  fingers  with  a 
miser's  eagerness.  The  mother  was  at  once 
acquitted.  

An  interesting  case,  that  has  been  attracting 
the  attention  of  the  bar  of  Lucas  county,  Ohio, 
was  lately  decided  by  Judge  Harmon,  of  the 
Common  Pleas  Court.  It  involved  the  con- 
struction of  a  will  of  four  lines,  as  follows: 

"  I  give  and  bequeath  to  my  beloved  wife, ,  all  my 

property,  both  real  and  personal,  to  do  with  as  she  pleases. 
And  at  her  death,  what  should  remain,  It  is  my  will,  should  go 
to  my  beloved  niece, ." 

The  action  was  brought  by  the  niece  against 
the  executor  and  trustee  of  the  estate  of  the 
wife,  it  being  an  action  in  trespass  relating  to 
the  real  estate  devised  by  the  will. 

Another  case,  considered  at  the  same  time, 
was  brought  by  the  administrator  de  bonis  non 
with  the  will  annexed  of  the  estate  of  the  de- 
visor in  the  above  will,  against  the  executor,  in 
relation  to  the  personal  property  devised  by  the 
will. 

The  question  in  each  case  was,  whether  the 
above  will  conveyed  to  the  widow  a  fee-simple 

estate,  or  a  life  estate  only.     The  defendant 
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demurred  to  the  petition,  on  the  ground  that 
no  cause  of  action  was  set  up.  At  the  close  of 
a  two  days'  argument,  Judge  Harmon  decided 
that  the  will  conveyed  the  property  absolutely 
and  in  fee-simple  to  the  widow,  and  that  there 
was  no  remainder  over  to  the  niece;  and  con- 
sequently, that  the  demurrer  of  the  executor 
and  trustee  was  well  taken,  and  should  be  sus- 
tained. 

The  Court  of  Appeals  affirmed  recently  the 
judgment  of  the  Albany  General  Term  in  the 
case  of  James  Ten  Eyck  against  a  Protestant 
Episcopal  church,  involving  the  construction 
of  the  tax  clause.  The  church  corporation 
leased  a  lot  of  ground,  agreeing  to  pay  taxes 
and  assessments  for  paving,  flagging  and  repair- 
ing the  streets  on  which  the  lot  fronted,  but  the 
owner  was  to  pay  for  assessments  for  public 
purposes  of  an  extraordinary  character  or  for 
permanent  improvements.  The  street  in  front 
of  the  lot  had  been  paved  with  cobblestones  for 
many  years,  but  under  an  act  of  the  Legislature 
the  city  authorities  took  up  the  pavement  and 
replaced  it  with  a  Belgian  block  pavement. 
The  assessment  on  the  lot  was  about  twice  the 
annual  rent  paid  by  the  church  corporation. 
The  courts  decided  that  under  the  provisions 
of  the  tax  clause  the  repaving  was  a  permanent 
improvement  and  of  an  extraordinary  character, 
so  that  the  owner,  and  not  the  lessee,  was  re- 
quired to  pay  the  assessment.  The  decision  at 
General  Term  was  reported  in  "  Abbott's  New 
Cases,"  with  a  valuable  note  on  the  interpreta- 
tion of  tax  clauses  in  leases. 


In  the  course  of  a  discussion  which  was  re- 
cently taking  place  in  an  English  court,  in  the 
case  of  Ffinch  v.  Coombe  and  Others,  as  to  what 
means  could  be  said  to  be  ordinary  means,  and 
what  were,  on  the  other  hand,  to  be  considered 
as  artificial,  or  extraordinary,  means  for  deciph- 
ering handwriting,  the  judge  made  an  amusing 
reference  to  the  late  Bishop  of  London.  "  I 
know,"  said  the  judge,  "  that  it  used  to  be  said 
of  him,  that  the  only  means  of  reading  his 
handwriting  was  to  lay  the  document  you  were 
endeavoring  to  decipher  down  on  the  floor  and 
look  at  it  upside  down."  The  case  of  Ffinch 
v.  Coombe  and  Others  was  a  case  of  pasting  over 
passages  in  a  will,  and  of  endeavoring  to  de- 
cipher what  had  been  originally  written  under- 


neath the  piece  of  paper  pasted  over  portions 
of  the  body  of  the  document.  The  Law  Ga- 
zette says:  "  Such  a  case  has,  we  believe,  not  come 
before  the  court  for  decision  since  1874,  when 
Lord  Hannen  had  before  him  the  very  will  and 
codicil  now  under  consideration  in  the  case  we 
have  mentioned.  But  while  this  is  still  sub 
judice,  two  other  cases  of  pasting  over  passages  in 
wills  have  come  before  the  court  on  motion,  and 
in  one  of  these  so  frequent  and  repeated  were 
the  operations  of  the  testator,  that  about  four 
layers  of  paper,  one  on  top  of  the  other,  and,  it 
was  said,  with  writing  on  each  piece  of  the 
paper  super-imposed,  were  exhibited  to  the 
court.  The  president  could  not  refrain  an  ex- 
clamation at  this  inconsiderate  conduct  of  the 
testator  in  question,  and  if  we  might  guess  at 
what  was  passing  through  his  mind,  we  should 
suggest  that  it  was  to  the  effect :  "  That  is  really 
too  thick!  " 


REFERENDUM  IN  MASSACHUSETTS-DIF- 
FERING OPINIONS  OF  THE  SUPREME 
COURT  JUSTICES-THE  WOMAN  SUF- 
FRAGE  MEASURE   IN    QUESTION. 

THE  Massachusetts  House  of  Representatives  sub- 
mitted to  the  judges  of  the  Supreme  Judicial 
Court  of  that  State  the  following  questions: 

1.  Is  it  constitutional,  In  an  act  gran  tine  to  women  tfct)  right 
to  vote  in  town  and  city  elections,  to  provide  that  such  act 
shall  take  effect  throughout  the  Commonwealth  upon  its  ac- 
ceptance by  a  majority  vote  of  the  voters  of  the  whole  Com- 
monwealth? 

2.  Is  it  constitutional  to  provide  in  such  an  act  that  it  shall 
take  effect  in  a  city  or  town  upon  Its  acceptance  by  a  majority 
vote  of  the  voters  of  such  city  or  town? 

3.  Is  it  constitutional,  in  an  act  granting  to  women  the  right 
to  vole  in  town  and  city  elections,  to  provide  that  such  an  act 
shall  take  effect  throughout  the  Commonwealth  upon  its  ac- 
ceptance by  a  majority  vote  of  the  voters  »f  the  whole  Com- 
monwealth, including  women  specially  authorized  to  register 
and  vote  on  this  question  alone? 

The  judges  sent  in  their  answers  on  the  1st  of 
March.  Justices  Field,  Allen,  Lathrop  and  Morton 
signed  the  majority  report,  giving  a  negative  answer 
to  all  three  questions.  Justices  Holmes  and  Barker 
each  submitted  a  minority  report,  answering  all  three 
in  the  affirmative.  Justice  Enowlton  submitted  a  re- 
port answering  the  second  in  the  affirmative  and  the 
first  and  last  in  the  negative. 

Majority  Report. 

The  Constitution  of  Massachusetts  was  framed 
after  much  public  discussion,  and  after  nine  of  the 
thirteen  original  States  had  established  Constitu- 
tions. The  opinions  of  some  of  the  men  engaged 
in  framing  these  Constitutions  are  well  known. 
John  Adams  took  a  prominent  part  in  framing  the 

Constitution    of  Massachusetts,   and   his  opinions 
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upon  government,  both  before  and  after  its  adop- 
tion, are  found  in  his  published  works.  The  char- 
acteristic feature  of  all  the  Constitutions  is  that  they 
establish  a  government  of  representatives  of  the 
people,  and  not  a  government  directly  by  the  peo- 
ple. This  was  the  kind  of  government  to  which 
tbe  people  were  accustomed.  All  hereditary  offices 
having  been  abolished,  as  far  as  they  ever  existed 
in  any  of  the  colonies,  and  appointments  to  office 
by  the  British  crown  having  ceased  at  the  time  of 
the  Revolution,  the  chief  executive  officers  and  the 
members  of  both  branches  of  the  Legislature,  where 
there  were  two  branches,  were  to  be  elected  by  the 
people.  But  the  model  adopted  was  in  other  re- 
spects the  English  form  of  government.  While  a 
purely  democratic  form  of  government  existed  in 
the  towns  of  New  England,  few,  if  any,  persons 
seemed  to  have  been  in  favor  of  such  a  form  of  gov- 
ernment for  the  State. 

By  the  Constitution  of  Massachusetts,  as  origi- 
nally adopted,  not  only  were  the  powers  of  the  rep- 
resentatives of  the  people  limited,  but  the  powers 
of  the  people  themselves  were  limited.  The  people 
limited  their  right  to  vote  by  requiring  for  the 
electors  of  State  officers  certain  qualifications, 
among  which  was  a  low  property  qualification. 
They  required  in  the  persons  to  be  voted  for  higher 
qualifications.  They  provided  that  the  judges 
should  be  appointed  by  the  governor  and  council, 
and  should  hold  their  offices  during  good  behavior, 
subject  to  removal  only  by  impeachment  or  by  ad- 
dress. They  provided  that  "the  department  of 
legislation  shall  be  formed  by  two  branches,"  etc. 
They  gave  to  the  governor  a  qualified  veto  over  the 
acts  of  the  Legislature.  They  provided  for  annual 
elections,  and  they  declared  that  "  the  people  of 
this  Commonwealth  are  not  controlable  by  any  other 
laws  than  those  to  which  their  constitutional  repre- 
sentative body  have  given  their  consent;"  that 
"the  people  have  a  right  in  an  orderly  and  peace- 
able manner  to  assemble  to  consult  upon  the  com- 
mon good ;  give  instructions  to  their  representatives 
and  to  request  of  the  legislative  body,  by  the  way 
of  addresses,  petitions  or  remonstrances,  redress  of 
wrongs  done  them  and  of  grievances  they  suffer;" 
and  that  "  the  Legislature  ought  frequently  to  as- 
semble for  the  redress  of  grievances."  But  there  is 
nothing  in  any  part  of  the  Constitution  which  tends 
to  show  that  the  people  desired  that  any  law  should 
ever  be  submitted  to  them  for  approval  or  rejection. 
The  only  expression  of  this  kind  relates  to  the  man- 
ner of  collecting  the  sentiments  of  the  people  in  the 
year  1795,  "  on  the  necessity  or  expediency  of  re- 
vising the  Constitution,  in  order  to  amendments." 
They  indeed  declared  that  "all  power  residing 
originally  in  tbe  people,  and  being  derived  from 
them,  the  several  magistrates  and  officers  of  gov- 


ernment, vested  with  authority,  whether  legislative, 
executive  or  judicial,  are  their  substitutes  and 
agents,  and  are  at  all  times  accountable  to  them;'' 
but  they  provided  for  no  appeal  to  themselves  from 
any  legislative,  executive  or  judicial  act.  They  ap- 
parently relied  upon  frequent  elections,  when  the 
officers  were  elected ;  upon  the  right  of  meeting  and 
consulting  upon  the  common  good;  upon  the  right 
of  petition  and  of  instructing  their  representatives; 
upon  impeachment,  and  upon  the  right  of  reforming, 
alternating  and  totally  changing  the  form  of  gov- 
ernment, when  the  protection,  safety,  prosperity 
and  happiness  of  the  people  required  it.  Appar- 
ently it  was  thought  that  the  persons  selected  for 
the  executive,  legislative  and  judicial  offices  would 
be  men  of  good  character  and  intelligence,  of  some 
experience  in  affairs,  and  of  some  independence  of 
judgment,  and  would  have  a  better  opportunity  of 
obtaining  information,  taking  part  in  discussion, 
and  carefully  considering  conflicting  opinions  than 
the  people  themselves;  and  the  people  therefore 
put  the  responsibility  of  carrying  on  the  govern- 
ment upon  their  representatives. 

The  Constitutions  of  the  different  States  resemble 
each  other  in  many  of  their  principal  provisions, 
and  it  has  been  generally  held,  whenever  the  sub- 
ject has  come  before  the  courts,  that  legislative 
power  cannot  be  delegated  by  the  Legislature  to 
any  other  body  or  authority,  and  that  the  people 
themselves  have  not  retained  this  power  except 
where  they  have  expressly  provided  for  it.  It  is 
true  that  a  general  law  can  be  passed  by  the  Legis- 
lature to  take  effect  upon  the  happening  of  a  subse- 
quent event.  Whether  this  subsequent  event  can 
be  the  adoption  of  the  law  by  a  vote  of  the  people 
has  occasioned  some  differences  of  opinion,  but  the 
weight  of  authority  is  that  a  general  law  cannot  be 
made  to  take  effect  in  this  manner.  Whether  such 
legislation  is  submitted  to  the  people  as  a  proposal 
for  the  law  to  be  voted  upon  by  them,  and  to  be- 
come a  law  if  they  approve  it,  the  substance  of  the 
transaction  is  that  the  legislative  department  de- 
clines to  take  the  responsibility  of  passing  the  law; 
but  the  law  has  force,  if  at  all,  in  consequence  of 
the  votes  of  the  people;  they  are  ultimately  the  leg- 
islators. 

The  amended  Constitution  provides  that  acts  con- 
stituting a  town  or  towns  or  a  city  government  can 
be  passed  only  with  the  consent  of  the  inhabitants 
of  such  towns,  and  specific  amendments  to  the  Con- 
stitution proposed  by  the  General  Court  must  be 
submitted  to  the  qualified  voters  of  the  Common- 
wealth. A  city  charter  resembles  a  State  Constitu- 
tion in  this,  that  the  government  of  the  town  is 
made  by  the  charter  representative  government,  and 
it  was  originally  declared  that  the   people  alone 
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it.  These  amendments  indicate  no  intention  of 
having  laws  submitted  to  the  people  for  adoption 
or  rejection.  For  these  reasons  we  are  of  opinion 
that  the  first  question  should  be  answered  in  the 
negative. 

The  second  question  requires  additional  consid- 
eration. There  have  been  laws  from  the  earliest 
times  which  delegated  legislative  powers  to  the  in- 
habitants of  the  towns,  or  permitted  legislative 
powers  to  be  exercised  by  such  inhabitants  over 
subjects  which  were  declared  proper  for  municipal 
control.  Law  a  conferring  additional  powers  on 
towns  or  cities  have  been  passed  and  made  to  take 
effect  in  any  town  or  city  upon  acceptance  of  the 
qualified  voters  of  the  town  or  city,  or  of  the  city 
council.  These  statutes  in  general  relate  to  local 
affairs,  or  to  what  has  been  called  police  regulations. 
In  Stone  v.  Charlestown  it  was  decided  that  a  stat- 
ute was  constitutional  which  united  two  municipali- 
ties, and  provided  that  the  act  should  not  take  ef- 
fect unless  accepted  by  the  voters  of  the  respective 
municipalities.  It  was  said:  "Amid  all  diversity 
of  opinion  upon  the  much-vexed  question,  how  far 
statutes  may  be  made  contingent  upon  being  ac- 
cepted by  popular  vote  without  violating  the  princi- 
ple that  legislative  power  cannot  be  delegated, 
there  is  a  complete  harmony  of  adjudication  in  favor 
of  the  authority  of  the  Legislature,  unless  controlled 
by  a  special  constitutional  provision  upon  the  sub- 
ject, to  submit  statutes  dividing  or  uniting  counties 
or  towns,  or  establishing  or  enlarging  a  city,  to  a 
vote  of  the  inhabitants  of  the  territory  immediately 
affected."  There  has  been  some  conflict  of  author- 
ity upon  the  constitutionality  of  what  are  called 
Local  Option  Laws,  which  have  been  principally 
laws  regulating  the  sale  of  intoxicating  liquors,  but 
they  have  been  held  to  be  constitutional  by  a  major- 
ity of  the  courts  which  have  considered  them,  and  in 
this  Commonwealth.  In  Com.  v.  Bennett,  108  Mass. 
27,  it  is  said : 

It  has  been  argued  in  other  cases,  which  have  been  brought 
before  the  court  since  the  argument  of  the  present  case,  that 
these  statutes  are  unconstitutional,  because  they  delegate  to 
cities  and  towns  a  part  of  the  legislative  power.  But  we  can 
see  no  ground  for  such  a  position.  Many  successive  statutes 
of  the  Commonwealth  have  made  the  lawfulness  of  sales  of 
intoxicating  liquors  to  depend  upon  licenses  from  the  select- 
men of  towns  or  commissioners  of  counties,  and  such  statutes 
have  been  held  to  be  constitutional.  It  is  equally  withiu  the 
power  of  tbe  Legislature  to  authorize  a  town  by  vote  of  the  in- 
habitants or  a  city  by  a  vote  of  the  city  council  to  determine 
whether  tbe  sale  of  particular  kinds  of  liquor  within  its  limits 
shall  be  permitted  or  prohibited.  This  subject,  although  not 
embraced  within  the  ordinary  power  to  make  by-laws  and  or- 
dinances, falls  within  the  class  of  police  regulations  which 
may  be  intrusted  by  the  Legislature,  by  express  enactment,  to 
municipal  authority. 

Certainly  it  is  a  difficult  question  to  determine 
how  far  the  principle  of  local  option  can  be  carried, 
and  to  what  subjects  it  can  be  applied.  An  act 
granting  to  women  the  right  to  vote  in  town  and 
city  elections  does  not  relate  to  the  powers  of  towns 


and  cities.  Such  an  act  relates  solely  to  the  persons 
who  should  be  invested  with  a  share  of  political 
power.  Whether  women  should  be  permitted  to 
vote  in  town  and  city  elections  seems  to  us  a  matter 
of  general,  and  not  of  local,  concern.  There  is 
nothing  in  the  history  of  Massachusetts  which  tends 
to  show  that  the  right  to  vote  in  towns  and  cities 
on  town  and  city  affairs  has  ever  been  regarded  as 
a  matter  of  police  regulations  or  of  merely  local  in- 
terest, or  as  a  right  which  might  be  granted  or 
withheld  by  a  licensing  board.  It  always  has  been 
determined  by  the  Legislature  by  a  general  law  in 
force  uniformly  throughout  the  Commonwealth. 
Article  0  of  the  Declaration  of  Rights  declares  that 
"all  elections  ought  to  be  free;  and  all  the  inhab- 
itants of  this  Commonwealth  having  such  qualifica- 
tions as  they  shall  establish  in  their  frame  of  gov- 
ernment, have  an  equal  right  to  elect  officers  and  to 
be  elected  for  public  employments."  This,  in 
terms,  is  confined  to  elections  in  which  the  qualifi- 
cations of  the  electors  and  of  the  persons  to  be 
elected  are  established  by  the  frame  of  government, 
but  the  principle  declared  up  to  the  present  time 
always  lias  been  adopted  by  the  Legislature  iu  pass- 
ing laws  relating  to  the  right  to  vote  in  the  election 
of  town  and  city  officers.  The  qualified  voters  in 
towns  in  this  Commonwealth  and  their  representa- 
tives in  cities  are  possessed  of  a  large  measure  of 
political  power.  They  have  the  taxing  power  for 
all  municipal  purposes,  and  it  is  well  known  that 
the  amount  of  the  city  or  town  tax  of  any  person 
usually  exceeds  that  of  his  State  and  county  tax. 
The  tax  is  imposed  on  all  the  inhabitants  in  the 
town  or  city  liable  to  be  taxed,  and  on  all  the  real 
property  situated  within  the  town  or  city,  whether 
owned  by  residents  or  non-residents.  The  power 
of  taxation  is  one  of  the  essential  and  fundamental 
powers  of  government.  It  certainly  would  consti- 
tute an  anomaly  heretofore  never  known  in  this 
Commonwealth,  if  in  some  cities  and  towns  women 
were  permitted  to  vote  on  questions  which  concern 
taxation,  and  in  other  cities  and  towns  were  not  per- 
mitted. 

The  question,  we  think,  comes  to  this:  Whether 
the  Legislature  constitutionally  can  delegate  to  the 
qualified  voters  of  the  inhabitants  of  a  city  or  town 
the  power  of  granting  or  refusing  to  grant  to  women 
who  are  inhabitants  the  right  to  vote  in  city  and 
town  affairs.  We  are  not  aware  that  in  any  of  the 
Slates  where  statutes  have  been  passed  conferring 
suffrage  or  municipal  suffrage  upon  women  the 
principle  of  local  option  has  been  adopted  in  such 
statutes.  The  language  of  the  Constitution,  from 
which  the  Legislature  derives  the  power  of  pre- 
scribing the  qualifications  of  the  electors  of  town 
and  city  officers,  was  taken  from  the  Province  Char- 
ter, and  it  is  in  effect  that  the  General  Court  shall 
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have  full  power  and  authority  to  make  all  manner 
of  wholesome  and  reasonable  laws  not  repugnant  to 
the  Constitution,  which  they  shall  judge  to  be  for 
the* good  and  welfare  of  the  Commonwealth,  and 
"  to  name  and  settle  annually,  or  provide  by  fixed 
laws,  for  the  naming  and  settling  all  civil  officers 
within  the  said  Commonwealth,  the  election  and 
constitution  of  whom  are  not  hereafter  in  this  form 
of  government  otherwise  provided  for."  Consider- 
ing the  nature- of  the  power  intended  to  be  con- 
ferred, the  history  of  legislation  on  the  subject  from 
the  earliest  times,  and  the  language  of  the  Constitu- 
tion, we  are  of  opinion,  that  if  a  law  is  to  be  en- 
acted such  as  the  question  contemplates,  it  must 
operate  throughout  the  Commonwealth,  and  that  the 
second  question  should  be  answered  in  the  negative. 
For  the  reasons  hereinbefore  given,  without  con- 
sidering others  which  might  be  suggested,  the  third 
question  should  be  answered  in  the  negative. 

Walbridge  A.  Field, 
Charles  Allen, 
James  M.  Morton, 
John  Lathrop. 


Justice  Holmes's  Opinion. 

If  the  question  proposed  to  the  justices  came  be- 
fore us  as  a  court,  and  I  found  myself  unable  to 
agree  with  my  brethren,  I  should  defer  to  their 
opinion  without  an  intimation  of  dissent.  But  the 
understanding  always  has  been  that  questions  like 
the  present  are  addressed  to  us  as  individuals,  and 
require  an  individual  answer.  It  is  assumed  in  the 
questions  that  the  Legislature  has  power  to  grant 
women  the  right  to  vote  in  town  and  city  elections. 
I  see  no  reason  to  doubt  that  it  has  the  power. 

1.  I  admit  that  the  Constitution  establishes  a  rep- 
resentative government,  not  a  pure  democracy.  It 
establishes  a  General  Court,  which  is  to  be  the  law- 
making power.  But  the  question  is  whether  it  puts 
a  limit  upon  the  power  of  that  body  to  make  laws. 
In  my  opinion,  the  Legislature  has  the  whole  law- 
making power  except  so  far  as  the  words  of  the 
Constitution  expressly  or  impliedly  withhold  it,  and 
I  think  that  in  construing  the  Constitution  we 
should  remember  that  it  is  a  frame  of  government 
for  men  of  opposite  opinions  and  for  the  future, 
and  therefore  not  hastily  import  it  into  our  own 
views  or  unexpressed  limitations  derived  merely 
from  the  practice  of  the  past.  I  ask  myself,  as  the 
only  question,  what  words  express  or  imply  that  a 
power  to  pass  a  law.  subject  to  rejection  by  the  peo- 
ple, is  withheld.  I  find  none  which  do  so.  The 
question  is  not  whether  the  people,  of  their  own 
motion,  could  pass  a  law  without  any  act  of  the 
Legislature.  That  no  doubt,  whether  valid  or  not, 
would  be  outside  the  Constitution.  So  perhaps 
might  be  a  statute  purporting  to  confer  the  power 
of  making  laws  upon  them.     But  the  question  put 


in  a  form  to  raise  the  fewest  technical  objections, 
is  whether  an  act  of  the  Legislature  is  made  uncon- 
stitutional by  a  proviso  that  if  rejected  by  the  peo- 
ple, it  shall  not  go  into  effect.  If  it  does  go  into 
effect,  it  does  so  by  the  express  enactment  of  the 
representative  body.  I  see  no  evidence  in  the  in- 
strument that  the  question  ever  occurred  to  the 
framcrs  of  the  Constitution.  It  is  but  a  short  step 
further  to  say  that  the  Constitution  does  not  forbid 
such  a  law. 

I  agree  that  the  discretion  of  the  Legislature  is 
intended  to  be  exercised.  I  agree  that  confidence 
is  put  in  it  as  an  agent.  But  I  think  that  so  much 
confidence  is  put  in  it  that  it  is  allowed  to  exercise 
its  discretion  by  taking  the  opinion  of  its  principal 
if  it  thinks  that  course  to  be  wise.  It  has  been 
asked  whether  the  Legislature  could  pass  an  act 
subject  to  the  approval  of  a  single  man.  I  am  not 
clear  that  it  could  not.  But  the  difference  is  plain 
between  that  case  and  one  where  the  approval 
required  is  that  of  the  sovereign  body.  The  con- 
trary view  seems  to  me  an  echo  of  Hobbes's  theory 
that  the  surrender  of  sovereignty  by  the  people  was 
final.  I  notice  that  the  case  from  which  most  of 
the  reasoning  against  the  power  of  the  Legislature 
has  been  taken  by  later  decisions  states  that  theory 
in  language  which  almost  is  borrowed  from  the  Le- 
viathan. Hobbes  urged  his  notion  in  the  interest 
of  the  absolute  power  of  King  Charles  I,  and  one  of 
the  objects  of  the  Constitution  of  Massachusetts 
was  to  deny  it.  I  answer  the  first  question  "  Yes." 
I  may  add,  that  while  the  tendency  of  judicial  de- 
cision seems  to  be  in  the  other  direction,  such  able 
judges  as  Chief  Justices  Parker,  of  Massachusetts, 
Dixon,  of  Wisconsin,  Redfield,  of  Vermont,  and 
Cooley,  of  Michigan,  have  expressed  opinions  like 
mine. 

2.  If  the  foregoing  view  of  the  power  of  the  Leg- 
islature is  right,  I  am  of  opinion  that  the  second 
question  also  should  be  answered  "Yes."  I  find 
nothing  which  forbids  the  Legislature  to  establish 
a  local  option  upon  this  point  any  more  than  with 
regard  to  the  liquor  laws. 

3.  The  act  suggested  by  the  third  question  is 
open  to  the  seeming  objection  that  it  might  take  a 
part  of  their  power  out  of  the  hands  of  the  present 
possessors  without  the  assent,  except  as  given  by 
their  representatives.  But  if,  as  I  believe,  the  Leg- 
islature could  give  to  women  the  right  to  vote  if 
they  accepted  it  by  a  preliminary  vote,  and  could 
impose  as  a  second  coudition  that  the  grant  should 
not  be  rejected  by  the  voters  of  the  Commonwealth, 
I  do  not  see  why  it  might  not  combine  the  two  con- 
ditions into  one,  although,  as  a  result,  the  grant 
might  become  a  law  against  the  will  of  a  majority 
of  the  male  voters.     I  answer  this  question   also 

"  Yes."  Oliver  Wendell  Holmes. 
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Judge  Barker's  Opinion. 

I  see  do  reason  why  such  an  act  may  not  properly 
be  made  to  take  effect  in  particular  towns  and  cities 
only,  as  well  as  in  all.  The  right  of  the  General 
Court  to  grant  to  the  inhabitants  of  a  particular 
place  powers  and  privileges  necessary  or  expedi- 
ent for  its  regulation  or  government  is  plain  and 
unquestioned.  I  find  nothing  in  the  Constitution 
to  require  uniformity  throughout  the  Commonwealth 
in  the  selection  of  the  inhabitants  to  whom  the  local 
government  of  a  town  or  city  shall  be  committed. 

In  my  opinion,  under  our  Constitution,  the  Gen- 
eral Court  may  provide  that  any  act  of  the  Legisla- 
ture shall  take  effect  upon  acceptance  by  some  body 
of  voters  designated  in  the  act.  This  practice  has 
not  been  infrequent  here  from  an  early  date,  both 
in  local  statutes  and  in  statutes  concerning  corpo- 
rations, and  has  been  held  constitutional  by  decis- 
ions of  the  Supreme  Court.  See  Wales  v.  Belcher, 
3  Pick.  508,  510;  Stone  v.  Charlestown,  114  Mass. 
214,  221.  It  is  true  that  the  act  under  considera- 
tion in  Wales  v.  Beecher  may  find  special  justifica- 
tion under  the  provisions  of  article  1 1  of  the  Articles 
of  Amendment;  but  the  act  dealt  with  in  Stone  v. 
Charlestown,  though  local,  was  not  within  the  let- 
ter of  this  amendment;  and  in  both  of  those  decis- 
ions the  judgment  of  the  court  was  put  on  broad 
grounds.  In  the  former,  Chief  Justice  Parker  said: 
"  Why  may  not  the  Legislature  make  the  existence 
>  of  any  act  depend  upon  the  happening  of  any  fu- 
ture event? "  And  in  the  latter,  Chief  Justice  Gray 
held  that  the  Legislature  did  not  in  any  sense  dele- 
gate its  coustitutional  authority  in  passing  the  act 
in  that  form.  In  respect  to  this  question,  I  am  un- 
able to  see  any  sound  distinction  between  general 
and  local  acts.  If  the  power  resides  in  the  Legisla- 
ture at  all,  it  may  be  exercised  in  its  discretion. 
The  provision  of  the  Constitution  in  part  1,  article 
10,  that  "  the  people  of  this  Commonwealth  are  not 
controllable  by  any  other  laws  than  those  to  which 
their  constitutional  representative  body  have  given 
their  consent,"  impliedly  sanctions  the  power.  The 
constitutional  representative  body  "give  their  con- 
sent "  to  every  such  law  in  the  most  formal  man- 
ner. Nor  is  it,  to  my  mind,  an  objection  to  the 
validity  of  a  law  so  framed,  that  the'  body  whose 
further  assent  is  required  is  composed  in  part  of 
inhabitants  other  than  qualified  voters.  In  the  case 
of  acts  of  incorporation  the  members  of  the  voting 
body  need  not  be  even  inhabitants,  and  yet  without 
their  assent  the  act  is  not  law,  and  with  their  assent 
it  is  law. 

For  the  reasons  stated,  I  am  of  the1  opinion  that 
each  of  the  three  questions  set  forth  in  the  order 
should  be  answered  in  the  affirmative. 

James  M.  Barker. 


Judge  Knowlton's  Opinion. 

In  adopting  the  Constitution  the  people  of  the 
Commonwealth  established  a  representative  govern- 
ment, consisting  of  three  departments,  the  execu- 
tive, the  legislative,  and  the  judicial.  In  these,  all 
the  power  originally  residing  in  the  people  was 
vested,  and  through  them  all  the  functions  of  the 
government  are  to  be  performed.  The  framers  of 
the  Constitution  did  not  seek  to  establish  a  pure 
democracy,  but  they  preferred  a  system  in  which  all 
power  should  be  vested  in  officers  chosen  by  the 
people.  The  execution  of  the  laws  is  intrusted  to 
the  governor  and  his  associates  in  his  department, 
the  enactment  of  the  laws  to  the  Legislature,  sub- 
ject, qualifiedly,  to  the  approval  of  the  governor, 
and  the  interpretation  of  the  laws  to  the  justices 
appointed  for  that  purpose.  The  members  of  each 
of  these  departments  of  the  government  are  charged 
with  the  duty  of  doing  that  which  belongs  to  their 
department.  They  cannot  delegate  their  official 
power  to  others.  The  governor  is  not  a  mere  agent 
of  the  people,  who  can  refuse  to  assume  the  respon- 
sibility of  action  in  matters  within  his  department, 
and  put  upon  the  electors,  as  his  principals,  the  duty 
of  deciding  for  him  whether  his  actions  shall  be  one 
kind  or  another.  He  is  for  the  time  the  repository 
of  all  the  power  of  the  people  in  those  matters 
which  belong  to  his  office.  He  must  do  his  official 
duty,  and  there  is  no  way  in  which  he  can  shift  the 
burden  of  the  executive  business  from  his  shoulders 
to  those  of  the  people  of  the  Commonwealth.  If  an 
application  for  the  pardon  of  a  criminal  is  made  to 
him  he  cannot  relieve  himself  of  responsibility  by 
entering  an  order  that  the  pardon  shall  bo  granted 
if  the  people  of  the  State,  at  a  meeting  called  for 
the  purpose,  vote  in  favor  of  it. 

A  judge  who,  under  the  Constitution,  derives  his 
power  from  the  people,  cannot  refer  back  to  the 
people  the  cases  which  he  is  called  upon  to  decide. 
He  cannot  give  a  decree  that  this  case  shall  be  decided 
for  the  plaintiff,  or  this  law  shall  be  declared  uncon- 
stitutional if  a  majority  of  the  people  so  desire  upon 
the  submission  of  the  question  to  them  at  their  next 
election.  The  sole  power  to  grant  pardons  is  in  the 
governor,  and  the  sole  power  to  decide  judicial  con- 
troversies is  in  the  judges.  By  the  bestowal  of  this 
power  in  the  adoption  of  their  Constitution,  the  peo- 
ple were  divested  of  that  which  was  bestowed,  and 
it  can  be  restored  to  them  by  nobody  so  long  as  the 
Constitution  remains  unchanged. 

Nor  was  it  any  more  contemplated  by  the  framers 
of  the  Constitution  that  the  department  of  the  gov- 
ernment which  is  charged  with  the  duty  of  en- 
acting laws  should  fail  to  do  its  whole  duty, 
and  should  merely  propose  to  the  people  laws, 
which  shall  or  shall  not  take  effect  as  the  people 
vote.  The  'Legislature  is  the  law-making  body. 
The  people's  representatives,  acting  together,  after 
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dne  deliberation,  are  to  complete  the  work  of  mak- 
ing such  laws  as  seem  to  them  good.  Under  our 
frame  of  government,  to  call  in  the  people  to  vote 
directly  upon  the  enactment  of  a  law  is,  in  my  opin- 
ion, as  much  an  attempt  to  delegate  legislative 
power  as  the  submission  of  such  a  question  to  any 
other  tribunal.  In  the  interpretation  of  similar  Con- 
stitutions in  other  States  there  is  a  great  weight  of 
judicial  authority  in  favor  of  this  view.  Decisions 
in  accordance  with  it  have  been  made  by  the  courts 
of  last  resort  in  New  Hampshire,  New  York,  Penn- 
sylvania, Delaware,  Indiana,  Iowa,  Missouri,  Cali- 
fornia and  Texas.  v^ 

This  is  the  rule  in  regard  to  what  is  strictly  legis- 
lation—that is  to  say,  the  enactment  of  general  laws 
for  the  people  of  a  State — but  it  is  very  generally 
held  that  a  legislator  may  submit  to  the  voters  of 
towns  and  cities  questions  which  are  local  in  their 
nature  or  which  have  in  them  a  local  element,  such 
as  to  make  it  proper  that  they  should  be  dealt  with 
differently  in  different  places.  This  rule  prevails  in 
Massachusetts.  A  familiar  example  of  the  applica- 
tion of  it  is  the  so-called  local  option  provision  of  onr 
law  in  regard  to  the  sale  of  intoxicating  liquors'.  In 
Massachusetts,  from  the  earliest  times,  the  towns 
have  been  in  a  great  degree  intrusted  with  the  man- 
agement of  their  own  affairs.  For  a  time  after  the 
separation  from  England,  previously  to  the  adop- 
tion of  our  Constitution,  they  would  seem  to  have 
been  independent  democracies.  Since  that  time 
they  have  been  allowed  largo  liberty  in  the  transac- 
tion of  their  business.  The  systems  which  the  Leg- 
islature lias  provided  for  them  have  been  elastic,  so 
that  they  might  be  adapted  to  the  different  wants 
of  the  people  of  different  municipalities.  To  a  large 
degree  cities  and  towns  may  determine  for  them- 
selves the  machinery  as  well  as  the  methods  by 
which  they  will  manage  their  affairs.  Within  cer- 
tain limits  towns  may  determine  the  number  of 
their  selectmen,  of  their  assessors  and  their 
school  committee  and  the  length  of  their  re- 
spective terms  of  office,  etc.  The  doctrine  on 
which  these  statutes  are  awarded  is  not  that  the 
Legislature  may  delegate  authority  to  enact  laws  for 
all  the  people  of  the  Commonwealth,  but  that  it 
may  submit  to  the  voters  of  a  city  or  town  the  right 
to  vote  on  any  question  which  may  affect  their  in- 
terests differently  from  the  interests  of  those  in 
other  parts  of  the  Commonwealth.  In  doing  this 
the  Legislature  recognizes  the  principle  of  local  self- 
government  which  has  always  been  a  distinctive 
feature  of  our  New  England  system. 

Voting  in  city  and  town  elections  is  simply  a  part 
of  the  management  of  the  city's  or  town's  business. 
It  can  in  no  way  affect  the  State  at  laiye.  The  Leg- 
islature may  give  cities  and  towns  as  large  liberty 
as  it  chooses  in  regard  to  any  question  which  is 


local.  If  the  education  or  experience  in  business, 
or  wealth  of  women  as  compared  with  that  of  men, 
or  the  relative  number  of  women  and  men,  differs 
materially  in  different  municipalities,  so  as  to  make 
the  considerations  properly  to  be  regarded  in  favor 
of  allowing  women  to  vote  in  town  elections  much 
stronger  in  one  town  than  in  another,  the  Legisla- 
ture may  leave  to  the  voters  of  the  town  the  ques- 
tion whether  they  will  extend  municipal  suffrage  to 
women.  I  think  the  Legislature  may  find  great 
differences  in  different  parts  of  the  Commonwealth 
in  regard  to  the  desirability  of  the  proposed  change, 
and  that  the  question  to  be  considered  is,  in  part  at 
least,  a  local  one. 

There  are  many  widows  of  men  lost  at  sea  and 
there  are  wives  of  seamen,  who  by  reason  of  their 
occupation  are  unable  to  be  present  at  town 
meetings,  and  who  are  accustomed  to  be  repre- 
sented by  their  wives  in  the  management  of  their 
business,  so  that  a  large  part  of  the  taxable 
property  could  not  be  represented  at  town  meet- 
ings except  by  women.  And  may  there  not  be 
cities  or  towns  in  the  Commonwealth  where  the 
relative  number  of  men  and  women  and  their 
respected  occupations  and  their  connections  with 
the  management  of  property  would  be  very  dif- 
ferent, and  where  the  legitimate  arguments  which 
could  be  adduced  in  favor  of  municipal  suffrage  for 
women  would  not  be  the  same?  If  citizens  of  Hos- 
ton  should  petition  for  an  amendment  of  the  char- 
ter of  that  city  giving  the  right  to  women  to  vote 
at  city  elections,  it  would  seem  that  the  Legislature 
might  enact  such  an  amendment,  to  be  adopted  by 
the  city  or  not,  as  the  voter  should  determine.  I 
think  that  a  town  may  as  well  be  permitted  to  de- 
cide whether,  in  conducting  its  government,  it  will 
invite  women  to  the  polls  as  whether  it  will  adopt 
the  Australian  ballot,  or  whether  it  will  act  alone 
instead  of  being  merged  iuto  another  city  or  town 
by  annexation. 

It  seems  to  me  that  the  Legislature  has  constitu- 
tional authority  to  pass  a  law  allowing  women  to 
vote  at  city  and  town  elections  in  such  cities  and 
towns  as  shall  determine  in  favor  of  giving  them 
the  ballot.  Marcus  P.  Knowlton. 


JUDICIAL     POWER     TO     SUSPEND     SEN- 
TENCE.   ,  > 

new  yokk  couitt  of  appeals,  febku4ry,  1894. 
People  v.  Attkidoe. 

The  power  to  suspend  sentence,  after  conviction,  is  inherent 
in  every  court  of  record  hiving  criminal  Jurisdiction. 

O'Biubn,  J.  The  question  presented  by  this  ap- 
peal is  novehnnd  important.  The  Supreme  Court 
has,  by  mimdamu*,  commanded  the  Court  of  Ses- 
sions to  proceed  to  judgment  in  a  criminal  case  and 
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to  pass  sentence  upon  the  defendant  after  convic- 
tion. The  power  of  the  court  to  grant  the  writ, 
under  the  circumstances  disclosed  by  the  record,  is 
denied. 

On  the  4th  of  March,  1892,  John  Attridge  was 
convicted  in  the  Court  of  Sessions  of  Monroe 
county,  composed  of  the  county  judge  and  two  jus- 
tices of  Sessions,  upon  his  own  plea  of  guilty,  of  the 
crime  of  grand  larceny  in  the  second  degree.  The 
defendant  was  a  clerk  in  a  mercantile  firm,  and  the 
offense  consisted  in  the  appropriation  to  his  own 
use  of  a  sura  of  money  which  belonged  to  his  em- 
ployers, and  which  came  to  his  possession  or  under 
his  charge  by  virtue  of  his  employment.  There  were 
supposed  to  bo  certain  mitigating  circumstances 
connected  with  the  transaction  growing  out  of  his 
youth,  previous  good  character,  and  otherwise,  that 
were  presented  to  the  court  through  a  petition 
signed  by  numerous  respectable  citizens,  who  prayed 
that  his  sentence  be  suspended.  Three  days  after 
the  conviction  he  was  brought  before  the  court,  and 
the  county  judge  presiding  sentenced  him  to  im- 
prisonment. The  two  justices  of  Sessions  dissented, 
and  announced  as  the  judgment  of  the  court  that 
sentence  be  suspended.  The  defendant  was  re- 
manded to  the  custody  of  the  sheriff,  but  dis- 
charged soon  after  from  the  commitment  upon 
halieas  corpus,  granted  by  a  justice  of  the  Supreme 
Court  holding  a  Court  of  Oyer  and  Terminer,  on  the 
ground  that  the  sentence  pronounced  by  the  county 
judge,  not  having  been  concurred  in  by  a  majority  of 
the  court,  was  illegal.  He  was  however  remanded 
to  the  custody  of  the  sheriff,  to  the  end  that  the 
Court  of  Sessions  might  pronouuee  a  legal  sentence 
in  the  case.  He  was  again  brought  before  that 
court  on  the  14th  of  March,  and  the  judgment 
thereupon  given  that  the  sentence  be  suspended 
during  good  behavior.  The  county  judge  dissented, 
and  the  defendant  was  thereupon  discharged  from 
custody.  On  the  27th  of  June  following,  the  Su- 
preme Court,  at  Special  Term,  upon  the  application 
of  the  district  attorney,  granted  a  peremptory  writ 
of  maiulamut  commanding  the  Court  of  Sessions  to 
proceed  to  judgment  and  to  sentence  the  defendant, 
to  the  punishment  prescribed  by  law.  The  order 
granting  the  writ  has  been  affirmed  at  the  General 
Term. 

The  precise  question  involved  therefore  is  the 
power  of  a  court  of  record,  possessing  jurisdiction 
in  criminal  cases,  to  suspend  judgment  after  convic- 
tion. The  Court  of  Sessions  is  a  court  possessing 
superior  criminal  jurisdiction  and  common-law 
powers.  People  v.  Bradner,  107  N.  Y.  t.  It  pos- 
sesses all  the  powers  formerly  exercised  by  superior 
courts  of  criminal  jurisdiction  in  England,  except 
so  far  as  these  powers  have  been  changed  or  abro- 
gated by  statute.  There  can,  I  think,  be  no  doubt 
that  the  power  to  suspend  sentence  after  conviction 


was  inherent  to  all  such  courts  at  common  law.  The 
practice  had  its  origin  in  the  hardships  resulting  from 
peculiar  rules  of  criminal  procedure,  when  the  court 
had  no  power  to  grant  a  new  trial,  either  upon  the 
same  or  additional  evidence,  and  the  verdict  was 
not  reviewable  upon  the  facts  by  any  higher  courts. 
The  power,  as  thus  exercised,  is  described  in  this 
language  by  Lord  Hale:  "Sometimes  the  judge  re- 
prieves before  judgment,  as  where  he  is  not  satis- 
fied with  the  verdict,  or  the  evidence  is  uncertain, 
or  the  indictment  is  insufficient,  or  doubtful  whether 
within  clergy.  Also  when  favorable  or  extenuating 
circumstances  appear,  and  when  youths  are  con- 
victed of  their  first  offense.  And  these  arbitrary 
reprieves  may  be  granted  or  taken  off  by  the  justices 
of  jail  delivery,  although  their  sessions  be  adjourned 
or  finished,  and  this  by  reason  of  common  usage." 
2  Hale  P.  C,  chap.  58,  p.  412.  This  power  belonged 
of  common  right  to  every  tribunal  invested  with  au- 
thority to  award  execution  in  a  criminal  case.  1 
Chit.  Crim.  Law  (1st  ed.),  617,  758. 

Without  attempting  to  collate  all  the  authorities 
on  the  subject,  it  is  sufficient  to  say  that  the  power 
to  suspend  sentence  at  common  law  is  asserted  by 
writers  of  acknowledged  authority  on  criminal  ju- 
risprudence, by  the  uniform  practice  of  the  courts 
and  numerous  adjudged  cases.  2  Hawk.  P.  C, 
chap.  51,  §8;  1  Bish.  Crim.  Proc.,  §  1124^  4  Bl. 
Com,  chap.  3t;  People  v.  Graves,  31  Hun,  382; 
People  v.  Harrington,  15  Abb.  N.  C.  161;  People  v. 
Whipple,  9  Cow.  715;  Carnal  v.  People,  1  Park. 
Cr.  262,  266;  Com.  v.  Dowdican,  115  Mass. 
136;  State  v.  Addy,  14  Vroom,  tl4;  Weaver  v. 
People,  33  Mich.  297;  People  v.  Riley,  53  id.  260; 
Com.  v.  Maloney,  145  Mass.  205;  Sylvester  v.  State, 
65  N.  H.  193. 

The  courts  below  were  of  the  opinion  that  section 
12  of  the  Penal  Code  deprives  the  court  in  all  cases 
of  any  discretion  with  respect  to  the  imposition  of 
the  punishment  prescribed  by  law.  The  language 
of  that  section  is  us  follows:  "The  several  sections 
of  this  Code  which  declare  certain  crimes  to  be  pun- 
ishable as  therein  meutioned,  devolve  a  duty  upon 
the  court  authorized  to  pass  sentence  to  impose  the 
punishment  prescribed."  This  provision  was  not 
intended  to,  and  did  not,  abrogate  any  power  over 
the  judgment  which  the  courts  possessed  before. 
The  provision  is  declaratory  of  the  law  as  it  always 
existed,  for  it  was  always  the  duty  of  the  court  to 
impose  the  punishment  upon  conviction,  but  this 
duty  was  never  supposed  to  be  inconsistent  with  the 
power  to  suspend  the  judgment  until  the  next  term 
of  the  court  or  indefinitely.  Since  the  granting  of 
the  writ  in  this  case  the  above  section  of  the  Penal 
Code  has  been  amended  by  chapter  279  of  the  Laws 
of  1893  by  adding  to  it  these  words:  "But  such 
court  may,  in  its  discretion,  suspend  sentence  dur- 
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ing  the   good  behavior  of  the  person  convicted, 
where  the   maximum  term  of  imprisonment  pre- 
scribed by  law  does  not  exceed  ten  years,  and  such 
person  has  never  before  been  convicted  of  a  felony." 
It  is  admitted  by  the  learned  district  attorney  that 
this  amendment,  though  passed  since  the  writ  in 
this  case  was  directed  by  the  order,  is  applicable  to 
this  case,  as  the  defendant  in   the   indictment  has 
nut  yet  been  sentenced,  and  if   brought  before  the 
court  for  that  purpose,  pursuant  to  the  command  of 
the  writ,  sentence  may  be  suspended  if  the  enact- 
ment is  valid.     He  meets  this  difficulty  however  by 
strenuously  insisting  that  the  amendment  encroaches 
upon  the  power  of  the  governor  to  grant  reprieves 
and  pardons,  which  is  exclusively  vested  in  him  un- 
der the   State   Constitution.     Const.,    art.  4,  §  5. 
There  can  be  no  doubt  that  if  the  amendment  dis- 
tributes any  part  of,  the  pardoning  power  conferred 
upon  the  executive  to  some  other  department  of  the 
government,     the    legislation    is    in   conflict    with 
the  Constitution,  and  invalid.     The  power  to  sus- 
pend sentence  and  the  power  to  grant  reprieves  and 
pardons,  as  understood  when  the  Constitution  was 
adopted,  was  totally  distinct  and  different  in  their 
origin  and  nature.     The  former  was  always  a  part 
of  the  judicial  power.    The  latter  was  always  a  part 
of  the  executive  power.    The  suspension  of  the  sen- 
tence simply  postpones  the  judgment  of  the  court, 
temporarily  or  indefinitely,  but  the  conviction  and 
liability  following   it,  and   all  civil  disabilities,  re- 
main and  become  operative  when  judgment  is  ren- 
dered.    A  pardon  reaches  both  the  punishment  pre- 
scribed for  the  offense  and  the  guilt  of  the  offender- 
It  releases  the  punishment  and  blots  out  of  existence 
the  guilt,  so  that  in  the  eye  of  the  law  the  offender 
is  as  innocent  as  if  he  had  never  committed  the  of- 
fense.    It  removes  the  penalties  and  disabilities  and 
restores  him  to  all  his  civil  rights.     It  makes  him, 
as  it  were,  a  new  man,  and  gives  him  a  new  credit 
and  capacity.    A>  parte  Garland,  4  Wall.  333 ;  U.  S. 
v.  Klein,  t3  id.  128;  Knate  v.  U.  8.,  95  U.  S.  149. 

The  framers  of  the  Federal  and  State  Constitu- 
tions were  perfectly  familiar  with  the  principles 
governing  the  power  to  grant  pardons,  and  it  was 
conferred  by  these  instruments  upon  the  executive 
with  full  knowledge  of  the  law  upon  the  subject, 
and  the  words  of  the  Constitution  were  used  to  ex- 
press the  authority  formerly  exercised  by  the  Eug- 
lish  crown,  or  by  its  representatives  in  the  colonies. 
Et  parte  Wells,  18  How.  307.  As  this  power  was 
understood,  it  did  not  comprehend  any  part  of  the 
judicial  functions  to  suspend  sentence,  and  it  was 
never  intended  that  the  authority  to  grant  reprieves 
and  pardons  should  abrogate  or  in  any  degree  re- 
strict the  exercise  of  that  power  in  regard  to  its  own 
judgment  that  criminal  courts  had  so  long  main- 
tained.    The  two  powers,  so  distinct  and  different 


in  their  nature  and  character,  were  still  left  sepa- 
rate and  distinct,  the  one  to  be  exercised  by  the  ex- 
ecutive and  the  other  by  the  judicial  department. 

We  therefore  conclude  that  a  statute  which  in 
terms  authorizes  courts  of  criminal  jurisdiction  to 
suspend  sentence  in  certain  cases,  after  conviction,  a 
power  inherent  in  such  courts  at  common  law,  which 
was  understood  when  the  Constitution  was  adopted 
to  be  an  ordinary  judicial  function,  and  which  ever 
since  its  adoption  has  been  exercised  by  the  court9, 
is  a  valid  exercise  of  legislative  power  under  the 
Constitution.  It  does  not  encroach  in  any  just 
sense  upon  the  powers  of  the  executive  as  they  have 
been  understood  and  practised  from  the  earliest 
times.  The  power  to  suspend  the  judgment  during 
good  behavior,  if  understood  as  expressing  a  condi- 
tion upon  the  compliance  with  which  the  offender 
would  be  absolutely  relieved  from  all  punishment 
and  freed  from  the  power  of  the  court  to  pass  sen- 
tence, is  open  to  more  doubt.  The  Legislature  can- 
not authorize  the  courts  to  abdicate  their  own 
powers  and  duties  or  to  tie  their  own  hands  in  such 
a  way  that  after  sentence  has  been  suspended,  they 
cannot,  when  deemed  proper  and  in  the  interest  of 
justice,  inflict  the  proper  punishment  in  the  exer- 
cise of  a  sound  discretion.  Nor  can  the  free  and 
untrammelled  exercise  of  this  power  or  the  right  to 
pass  sentence  according  to  the  discretion  of  the 
court  be  made  dependent  upon  compliance  with 
some  condition  that  would  require  the  court  to  try 
a  question  of  fact  before  it  could  render  the  judg- 
ment which  the  law  prescribes.  The  statute  must 
not  be  understood  as  conferring  any  new  power. 
The  court  may  suspend  sentence  as  before,  but  it 
can  do  nothing  to  preclude  itself  or  its  successor 
from  passing  the  proper  sentence  whenever  such  a 
course  appears  to  be  proper.  This,  we  think,  is  all 
that  the  statute  intends,  and  that  was  the  only  effect 
of  the  judgment.  It  is  a  power  which  the  court 
should  possess  in  furtherance  of  justice,  to  be  used 
wisely  and  discreetly,  and  it  is  perhaps  creditable 
to  the  administration  of  justice  in  such  cases  that 
while  the  power  has  always  existed,  no  complaint 
has  been  heard  of  its  abuse. 

The  order  of  the  General  and  Special  Terms 
should  be  reversed  and  the  mandamu*  denied. 

All  concur. 

Order  reversed. 


TRIAL  BY  JURY. 

IN  its  elaborate  review  of  Judge  Dillon's  Lectures 
on  English  and  American  Jurisprudence,   the 
Nete  York  Sun  says: 

"Judge  Dillon  is  not  one  of  those  lawyers  who, 
privately  or  openly,  ridicule  and  denounce  our  sys- 
tem of  trial  by  jury.     He,  on  the  contrary,  considers 

the  trial   by  jury  an  essential   part  of  our  judicial 

Digitized  by  VJOOQ  ltc 


196 


THE  ALBANY  LAW  JOURNAL. 


system.  In  his  view,  '  it  is  more  than  a  cherished 
tradition;  its  roots  strike  down  deep  into  the  ex- 
perience, the  life,  and  nature  of  the  people  who  have 
developed  and  perpetuated  it.  It  gives  an  in- 
dividuality to  our  legal  system.  It  is  a  vital  part  of 
it.  Its  shortcomings  arc  not  inherent.  If  judges 
will  do  their  full  duty  jurors  will  do  theirs.  I  have 
tried,  literally,  thousands  of  cases  with  jurors,  and 
the  instances  are  few  where  I  had  reason  to  be  dis- 
satisfied with  their  verdicts.'  On  another  page  we 
read:  'In  criminal  cases  there  is  no  substitute 'for 
the  jury  that  would  be  acceptable  to  the  profession, 
or  endured  by  the  people.  In  the  solemn  act  of 
passing  upon  the  guilt  of  those  charged  with  offenses 
against  the  public,  the  jury  represent  the  majesty 
of  the  people  as  a  whole;  and,  when  acting  under 
the  guidance  of  a  capable  judge,  their  verdicts  are 
almost  always  right.  In  the  occasional  cases  where 
the  offender  has  been  almost  more  sinned  against 
than  sinning,  but  which  cannot  be  anticipated  or 
excepted  from  the  Criminal  Code,  and  where  the 
offenders  are  consequently  technically  guilty,  and  a 
judge  would  feel  bound  so  to  decide,  the  jury  ad- 
minister an  irregular  equity;  not  capable  of  being 
defined  and  formulated,  nor  of  a  nature  to  be  ex- 
pressly sanctioned  by  the  law-giver,  but  which 
satisfies  the  judgment  and  conscience  of  the  com- 
munity, without  overturning  the  criminal  statute, 
which  still  stands  intact.' 

"  In  connection  with  this  subject  Judge  Dillon 
cites  the  weighty  testimony  of  the  late  Mr.  Justice 
Miller  of  the  United  States  Supreme  Court,  whose 
opinions  regarding  the  jury  system  underwent'  a 
change  in  the  course  of  his  life.  He  said,  it  seems, 
at  one  time  to  the  author,  that  his  notion  of  an  ideal 
trial  court  was  one  composed  of  three  judges,  to  try 
all  civil  issues  of  law  or  fact.  Not  long  before  his 
death  however  he  wrote  a  paper  which  expressed 
his  deliberate  and  final  appreciation  of  the  worth  of 
trial  by  jury.  '  I  must  confess,'  he  says  in  this  paper, 
'  that  my  practice  in  the  courts,  before  I  came  to  the 
bench,  had  left  upon  my  mind  the  impression  that, 
as  regards  contests  in  the  courts  in  civil  cases,  the 
jury  system  was  one  of  doubtful  utility;  aud  if  I 
had  then  been  called  upon  as  a  legislator  to  provide 
for  a  system  of  trial  in  that  class  of  actions,  I  should 
have  preferred  a  court  constituted  of  three  or  more 
judges,  so  selected  from  different  parts  of  the  dis- 
trict or  circuit  in  which  they  presided,  as  to  prevent, 
so  far  as  possible,  any  preconcerted  action  or  agree- 
ment of  interest  or  opinion,  to  decide  all  the  ques 
tions  of  law  and  fact  in  the  case,  rather  than  the 
present  jury  system.'  After  defining  the  principles 
which  in  his  judgment  ought  to  govern  the  relations 
of  a  jndge  to  a  jury,  Justice  Miller  goes  on  to  say: 
'  An  experience  of  twenty-five  years  on  the  bench, 
and  an  observation  during  that  time  of  cases  which 
come  from  all  the  courts  of  the  United  States  to  the 


Supreme  Court  for  review,  as  well  as  of  cases  tried 
before  me  at  nisi  prius,  have  satisfied  me  that,  when 
the  principles  above  stated  are  faithfully  applied  by 
the  court  in  a  jury  trial,  and  the  jury  is  a  fair  one, 
then,  as  a  method  of  ascertaining  the  truth  in  re- 
gard to  disputed  questions  of  fact,  a  jury  is  in  the 
main  as  valuable  as  an  equal  number  of  judges  would 
be,  or  any  less  number.  And  I  must  say  that  in  my 
experience,  in  the  conference  room  of  the  Supreme 
Court  of  the  United  States,  which  consists  of  nine 
judges,  I  have  been  surprised  to  find  how  readily 
those  judges  come  to  an  agreement  upon  questions 
of  law,  and  how  often  they  disagree  in  regard  to 
questions  of  fact  which  apparently  are  as  clear  as 
the  law.  I  have  noticed  this  so  often  that  I  am 
willing  to  give  the  benefit  of  my  observation  on  this 
subject  to  the  public,  that  judges  arc  not  pre- 
eminently fitted  over  other  men  of  good  judgment 
in  business  affairs  to  decide  upon  mere  questions  of 
disputed  fact.' 

"It  is  of  course  acknowledged  by  Judge  Dillon 
that  civil  controversies  are  much  more  complicated 
than  criminal  trials,  and  that  the  verdicts  of  juries 
in  civil  cases  are  much  less  satisfactory.  He  attrib- 
utes this  shortcoming  however  to  two  obvious  and 
remediable  causes:  first,  juries,  though  they  always 
ought  to  be,  too  frequently  are  not  composed  of  the 
better  class  of  citizens  in  respect  of  intelligence, 
moral  character,  and  business  experience ;  secondly, 
judges  have  been  deprived  in  many  of  the  States  of 
some  of  the  powers  necessary  to  secure  a  true  ver- 
dict, and  not  only  there,  but  elsewhere,  they  fail  to 
use  the  power  of  correcting  the  mistakes  of  juries 
by  an  adequate  exercise  of  the  right  to  grant  new 
trials.  In  some  of  the  States — by  way  of  example 
the  author  cites  Missouri,  Wisconsin,  Illinois,  Iowa, 
Arkansas,  Mississippi,  and  North  Carolina — statutes 
have  been  passed  which  degrade  the  judge  from 
being  the  presiding  and  guiding  intelligence  at  the 
trial  into  an  officer  whose  functions  rather  resemble 
those  of  a  mere  moderator.  For  instance,  '  he  is 
forbidden  to  charge  upon  the  facts,  forbidden  to 
sum  up  the  case  upon  the  evidence,  forbidden  to 
express  any  opinion  upon  the  value  of  the  testimony, 
and  is  expressly  required  to  confine  his  charge  or  in- 
structions to  a  barren,  and  to  the  jury  often  unin- 
telligible, statement  of  the  law  of  the  case ; '  some- 
times moreover  he  is  compelled  by  statute  to  give  or 
refuse  instructions  iu  the  precise  form  in  which  they 
are  framed  by  counsel.  The  author  of  these  lectures 
repeats  that,  if  the  judges  are  permitted  to  do  their 
full  duty  and  will  do  it,  the  jurors  will  do  theirs. 
'If  we  are  to  expect  satisfactory  verdicts,  the  pre- 
siding judge  must,  in  his  charge,  make  the  way  of 
the  jury  plain  and  clear,  and  he  must  have  the  legal 
power  as  well  as  the  ability  to  do  this.'  The  legis- 
lation above  referred  to,  being  intended  to  circum- 
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scribe  or  cripple  a  judge's  powers,  implies  a  distrust 
either  of  the  capacity  or  of  the  integrity  of  judges, 
and  overlooks  the  need  on  the  part  of  the  jury  for 
intelligent  judicial  instruction  and  guidance.  For 
the  shortcomings  of  the  jury  system,  Judge  Dillon 
would  seek  a  remedy,  not  in  the  line  of  these  statutes, 
which  are  based  on  the  assumed  continuance  of 
their  cause,  but  by  a  removal  of  the  cause,  through 
securing  judges  competent  to  the  full  discharge  of 
the  high  and  delicate  duties  of  their  office.  To 
cripple  the  judge  increases  rather' than  diminishes 
the  evils  complained  of.  Under  the  practice  re- 
quired by  the  statutes  of  those  States  which  have  nar- 
rowed the  powers  of  judges  in  jury  trials,  mistaken 
verdicts  are  greatly  multiplied.  At  the  same  time,  as 
an  indirect,  although  unintended,  consequence  of 
restrictive  legislation,  Judges  have  been  led  to  pay 
too  much  respect  to  erroneous  and  eccentric  ver- 
dicts. The  author  tells  us  that  he  has  known  judges 
to  boast  that  they  have  never  exercised  their  power 
to  set  verdicts  aside,  althongh  the  exercise  of  this 
right  is  sometimes  indispensable  to  prevent  a  mis- 
carriage of  justice. 

"It  is  further  pointed  out  that  the  danger  of  such 
a  miscarriage  is  enhanced  by  the  prevalence  in  cer- 
tain States  of  the  false  principle  of  the  teititilla 
doctrine,  which  amounts  to  this,  if  there  is  a  scintilla 
of  evidence,  the  case  must  go  to  th$  jury.     The  true 
doctrine  is  here  declared  to  be  that  approved,  after 
some  fluctuation,    by   the   Supreme   Court  of  the 
United  States  —  namely,  that  no  case  ought  to  be 
submitted  to  a  jury,  where  the  evidence  in  favor  of 
the  party  who  asks  for  the  submission  is  so  weak 
that  a  verdict  in  bis  favor  ought  to  be  set  aside  by 
the    court.     The  injustice  often  produced  by  the 
tdntUia  doctrine  and  by  the  refusal  of  the  trial  court 
to    interfere   with  unsound  verdicts,  is  of   course 
made  final  by  the  refusal  of  the  appellate  court,  ex- 
cept in  cases  of  the  most  flagrant  wrong,  to  overrule 
the  discretion  of  the  trial  court  refusing  a  new  trial. 
The  sum  of  Judge  Dillon's  remarks  upon  this  topic 
is  that    '  if  the  courts  will  clearly  instruct  juries, 
and  will  exercise,   when  they  ought  to  do  so,  the 
power  to  set  aside  verdicts  and  grant  new  trials, 
there  will  be  fewer  complaints  about  trial  by  jury, 
and  less  agitation  for  a  change  in  the  law  whereby 
verdicts  may  be  rendered  by  a  less  number  than  the 
whole  of  the  jury' — a  change  which  the  author  be- 
lieves   to  be  based  upon  no  necessity,  and  in  the 
highest  degree  unwise. 


DEATH  OF  SIR  JAMES  STEPHEN. 

11BLE  Hod.  Sir  James  Fitzjames  Stephen,  one  of 
the  greatest  authorities  on  criminal  law  in  the 
world,  died  at  Ipswich,  England,  on  the  11th  in- 
stant,  in  the  sixty-fifth  year  of  his  age.     He  was 


born  in  London  in  1829,  and  was  educated  at  Trinity 
College,  Cambridge,  where  he  graduated  in  1852. 
Two  years  later  he  was  called  to  the  bar  at  the  Inner 
Temple.  He  served  as  recorder  of  Newark-on-Trent 
from  1859  to  1868. 

During  the  famous  trial  of  the  Rev.  Roland  Wil- 
liams, who  was  charged  with  heresy  by  the  Bishop 
of  Salisbury,  he  was  counsel  for  the  defense.  He 
was  unsuccessful  in  a  Parliamentary  contest  at  Har- 
wich in  1865,  and  he  also  failed  in  his  candidacy 
for  the  post  of  recorder  of  London.  Four  years 
later  he  was  appointed  legal  member  of  the  council 
of  the  governor-general  of  India.  During  the  three 
years  which  he  spent  in  India,  he  devoted  most  of 
his  time  to  codifying  Indian  law. 

"Macaulay's  essay  on  Warren  Hastings,"  he  once 
said,  "  filled  me  with  the  same  feeling  toward  India 
which  a  boy  has  after  reading  Marryat's  novels  for 
the  sea." 

While  in  India  Sir  James  examined  diligently  and 
minutely  the  official  documents  relating  to  Warren 
Hastings  and  the  men  of  that  day.  The  result  of 
his  investigations  was  a  considerable  diminution  of 
his  faith  in  Lord  Macaulay's  judgment  of  character. 
Upon  his  return  to  London  he  wrote  several  essays 
and  books  upon  this  subject,  and  was  a  candidate 
for  member  of  Parliament  from  Dundee,  but  was 
not  elected.  In  1875  he  was  appointed  by  the  Inns 
of  Court  to  be  professor  of  common  law  and  a  mem- 
ber of  the  councils  of  legal  education  and  law  re- 
porting. He  was  made  a  knight  commander  of  the 
Order  of  the  Star  of  India  in  1877,  and  the  follow- 
ing year  he  was  appointed  a  member  of  the  Royal 
Commission  Upon  the  Code  of  Indictable  Offenses. 

In  1879  Lord  Cairns  nominated  him  justice  of  the 
Exchequer  Division  of  the  High  Court  of  Justice, 
to  succeed  the  late  Baron  Cleasby.  For  the  next 
twelve  years  Sir  James's  time  was  devoted  almost 
equally  to  literature  and  to  law.  It  was  said  of  him 
that  he  was  a  lawyer  among  literary  men  and  a 
literary  man  among  lawyers.  His  speeches  and  his 
legal  decisions  ran  in  a  style  that  reminded  one  of 
Macaulay,  whom  he  had  evidently  taken  for  his 
literary  model.  His  literary  sketches  bear  the  stamp 
of  a  sound  mind  and  good  judgment.  His  first 
production  was  a  series  entitled  "Essays  by  a  Bar- 
rister," which  appeared  in  the  Saturday  Revieio  and 
secured  for  him  a  foothold  in  the  literary  world. 
While  on  the  bench  many  of  his  decisions  and  utter- 
ances wefe  severely  criticised. 

"I  should  not  believe  a  man  on  his  oath,"  he 
once  said,  "who  told  me  he  did  not  care  for  get- 
ting on."  That  remark  was  criticised  in  nearly 
every  publication  in  England,  much  to  his  lordship's 
disgust.  The  small  things  of  life  did  not  interest 
him  very  much,  and  he  frequently  amused  a  room- 
ful of  barristers  and  spectators  by  asking  the  mean- 
Dpized  by  VjJCKl'?  [L 
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ing  of  something  which  an  ordinary  child  might 
know.  There  was  a  suit  before  him  once  which  in- 
volved an  actor  and  a  manager. 

"What  do  you  mean  by  an  understudy?"  his 
lordship  asked,  contracting  his  brow.  When  it  was 
explained  to  him  he  simply  nodded  his  head  and 
said,  "All,  that's  what  it  means,  is  it!"  A  lawyer 
once  said  that  lie  feared  to  use  the  word  "nut- 
cracker "  or  any  other  simple  expression  of  that  kind 
for  fear  his  lordship  would  want  an  explanation 
of  it. 

The  last  great  trial  over  which  he  presided  was 
that  of  Mrs.  Florence  Maybrick,  an  American  who 
was  convicted  in  August,  1889,  of  causing  the  death 
of  her  husband  by  the  use  of  arsenic,  and  who  is 
now  in  Woking  Prison,  her  sentence  of  death  hav- 
ing been  commuted  to  imprisonment  for  life. 

On  April  7,  1891,  owing  to  ill  health,  he  retired 
from  the  bench.  Upon  the  day  of  his  retirement 
there  was  a  brilliant  gathering  of  the  bench  and  bar, 
before  whom  he  delivered  his  farewell  speech.  His 
voice  was  low  and  broken.  His  health  had  broken 
down,  he  said.  His  mind  was  no  longer  strong. 
He  feared  that  his  active  life  had  come  to  au  end, 
and  that  he  had  seen  his  day.  Upon  his  retirement 
the  London  Law  Journal  said  of  him :  "  He  was  the 
greatest  authority  on  criminal  law  that  the  bar  has 
ever  produced,  being  familiar  not  only  with  the  his- 
tory of  the  criminal  procedure  of  his  own  country, 
but  with  that  of  many  other  lands.  He  has  treated 
punishment  in  a  scientific  fashion  and  as  a  means  to 
an  end,  and  although  some  individuals  may  have 
cause  to  complain  of  his  severity,  the  community 
has  every  reason  to  acknowledge  his  wisdom." 

The  stories  told  of  his  severe  utterances  and  of 
his  gentle  and  merciful  deeds  would  fill  a  volume. 
Although  his  manner  was  rough  and  his  sentences 
invariably  pronounced  in  a  harsh  voice,  geuuine  dis- 
tress always  appealed  to  his  kind  heart  and  won  his 
sympathy.  His  lordship  never  had  the  slightest 
hesitation  in  rebuking  a  barrister,  of  no  matter  how 
high  standing,  who  failed  even  for  an  instant  to  re- 
spect the  dignity  of  the  court  or  who  took  unfair 
advantage  of  a  witness.  And  Sir  James's  rebukes 
were  often  more  dreaded  than  the  adverse  verdict 
of  a  jury.  On  the  other  hand,  he  would  go  far  out 
of  his  way  to  assist  a  struggling  young  barrister  who 
lacked  only  experience. 

Mr.  Montague  Williams,  in  his  reminiscences, 
wrote:  "I  happened  to  be  specially  retained  in  a 
case  upon  the  eastern  circuit  tried  before  Mr.  Jus- 
tice Stephen.  It  was  a  matter  of  great  importance, 
and  I  was  for  the  defense.  On  the  second  day  of 
the  trial  I  experienced  the  greatest  agony  in  my 
throat,  and  spoke  so  hoarsely  when  addressing  the 
jury  that  I  had  to  get  quite  close  to  them  in  order 
to  make  myself  heard.    I  shall  never  forget  the 


kindness  of  the  most  excellent  judge  who  was  pre- 
siding, and  who,  under  the  crust  of  stern  severity, 
concealed  the  gentleness  of  a  woman.  While  I  was 
speaking  I  noticed  that  he  had  gathered  up  his 
papers  and  was  about  to  shift  his  position.  In  the 
tenderesi  possible  way  he  said,  '  Go  on,  Mr.  Wil- 
liams, I  do  not  want  you  to  come  nearer  to  me,  be- 
cause then  you  will  be  further  off  from  the  jury. 
But  I  am  coming  down  to  you,  as  I  don't  wish  to 
lose  one  single  word  you  have  to  say.  I  see  you  are 
suffering  pain.' 

"  His  lordship  then  came  dowu  and  satin  the  seat 
at  the  counsel  table  usually  occupied  by  the  clerk 
of  Arraigns." 

Among  the  best  known  writings  of  Sir  James 
Stephen  are  his  "  General  View  of  the  Criminal  Law 
of  England,"  "Liberty,  Equality,  and  Fraternity," 
"  A  Digest  of  the  Law  of  Evidence,"  "  A  Digest  of 
Criminal  Law,"  and  "A  History  of  the  Criminal 
Law  of  England." 

At  the  time  of  his  death  he  was  counsel  for  Cam- 
bridge University.  He  married  Mary  Richenda, 
daughter  of  the  Rev.  J.  W.  Cunningham,  Vicar  of 
Harrow-on-the-Hill.  His  brother,  Leslie  Stephen, 
who  survives  him,  is  one  of  the  cleverest  of  Eng- 
land's living  writers. 


ROBERT  EARL. 

ANOTHER  election  for  judge  of  the  Court  of  Ap- 
peals will  be  held  next  November,  and  if  a 
Republican  candidate  is  chosen  the  political  com- 
plexion of  the  court  will  be  Republican  for  the  first 
time  in  many  years.  The  retiring  judge  is  Robert 
Earl,  who  will  reach  the  age  of  seventy  years  on 
September  10  of  the  present  year,  and  who  cannot 
under  the  Constitution  serve  longer  than  until  the 
end  of  1894.  Judge  Earl  has  nearly  completed  a 
quarter  of  a  century  of  service  on  the  bench  of  the 
highest  court  of  this  State.  He  was  a  member  of 
the  old  Court  of  Appeals,  of  the  Commission  of  Ap- 
peals, and  has  been  a  judge  of  the  present  court 
since  it  was  organized.  He  has  an  enviable  reputa- 
tion for  fairness,  which  led  to  his  nomination  by 
both  parties  at  the  expiration  of  his  fourteen-year 
term  in  1890.  Since  that  time  he  has  on  some  oc- 
casions shown  partisanship  in  election  cases,  but  hig 
reputation  is  still  that  of  one  of  the  ablest  judges 
on  the  bench.  His  opinions  are  usually  brief  and 
clear. — New  York  Tribune. 


A  sarcastic  lawyer,  during  the  trial  of  a  case,  re- 
marked: "Cast  not  your  pearls  before  swine." 
Subsequently,  as  he  arose  to  make  the  argument,  the 
judge  said  facetiously:  "Be  careful,  Mr.  S.,  not  to 
cast  your  pearls  before  swine."  "  Don't  be  alarmed, 
your  houorl    I  am  about  to  address  the  jury,  not 


the  court." — Iriih  Law  Timet. 
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fybstxHcts  of  fSjtecent  gzclsions. 


ACCRETION — RIOHT8  OF  ADJOINING  LAND-OWNERS. 

—In  Crandall  v.  Allen,  decided  in  the  Supreme 
Court  of  Missouri,  in  December,  1893  (24  S.  W. 
Rep.  172),  it  was  held  that  where  an  accretion  to 
land  of  one  of  two  riparian  owners,  whose  lands 
adjoin,  gradually  extends  in  front  of  the  land  of 
the  other,  the  owner  on  whose  land  the  accretion 
first  commences  is  not  entitled  to  all  the  land 
formed  thereby,  but  only  to  that  which  lies  in  front 
of  his  own  land. 

Alteration  of  instruments. — To  invalidate  a 
note  by  alterations  they  must  be  made  by  a  person 
claiming  a  benefit  under  the  njjte,  with  intent  to 
defraud  the  maker.  Qwin  v.  Anderson  (Ga.),  18  8. 
E.  Rep.  43.  A  material  alteration  of  a  written  in- 
strument cannot  invalidate  it  when  made  by  a 
stranger  to  the  contract.  Murray  v.  Peterson 
(Wash.),  33  Pac.  Rep.  969. 

Courts — disqualification  of  judge. — A  dis- 
trict judge  is  not  disqualified  from  presiding  on  a 
trial  for  a  criminal  offense  by  the  fact  that  he  was 
district  attorney  when  it  was  committed,  where  it 
appears  chat  he  had  nothing  to  do  with  the  prose- 
cution of  the  case,  either  in  examining  the  wit- 
nesses or  preparing  the  complaint  or  indictment, 
and  that  he  resigned  his  position  before  the  indict- 
ment was  presented.  UUman  v.  State  (Tex.),  24  S. 
W.  Rep.  412. 

EviDKNCE — DECLARATIONS — RES     GESTAE. — In   an 

action  against  a  railroad  company  for  injuries  al- 
leged to  have  been  caused  by  the  defective  condi- 
tion of  a  locomotive  engine,  declarations  as  to  the 
condition  of  the  engine  by  engineers  in  charge  of 
it,  made  at  various  times  from  six  hours  to  five 
months  before  the  accident,  are  inadmissible  in  evi- 
dence against  the  company,  not  being  part  of  the 
re*  gestae.  LouitvilU  <t  R.  Co.  v.  Stewart  (U.  S.  Circ. 
Ct.  A  pp.),  56  Fed.  Rep.  808. 

lease — oral  agreement. — In  an  action 

on  a  lease  parol  evidence  is  not  admissible  to  show 
that,  at  the  time  the  lease  was  made,  plaintiffs 
agreed  to  make,  within  a  year,  certain  alterations 
in  the  demised  premises,  so  as  to  make  them  con- 
form to  the  stipulations  of  a  prior  oral  agreement, 
made  contemporaneously  with  a  written  contract  of 
lease,  in  pursuance  of  which  written  contract  such 
lease  was  executed.  Aterill  v.  Sawyer  (Conn.),  27 
Atl.  Rep.  76. 

Lost  note — evidence  of  loss. — In  an  action  for 
the  amount  of  a  note  alleged  to  be  lost,  evidence 
that  plaintiff  put  the  note  in  an  envelope,  and  has 
not  seen  it  since,  and  does  not  know  where  it  is,  is 
insufficient  to  show  loss.  Wiedenfeld  v.  Gallag/ter 
(Tex.),  84  S.  W.  Rep.  883. 


Master  and  servant — injuries  to  employee — 
vicious  animal. — Where  a  master,  a  corporation, 
furnished  a  horse  for  the  use  of  its  servant  in  the 
line  of  his  employment,  wherein  said  horse  injured 
the  servant,  the  jury  were  properly  instructed  that, 
even  if  they  should  find  that  the  horse  was  vicious 
and  dangerous,  still  that  the  plaintiff  could  not  re- 
cover unless  the  jury  further  found  from  the  testi- 
mony that  the  master,  through  its  managers  or  offi- 
cers, knew,  or  by  the  exercise  of  proper  care  and 
diligence  might  have  known,  of  the  vicious  and 
dangerous  character  of  the  horse.  Oeorge  H.  Ham- 
mond Co.  v.  Johnson  (Neb.),  56  N.  W.  Rep.  907. 

Mortgage  foreclosure — sale  for  excessive 
amount. — Where,  by  reason  of  a  mistake  in  the 
computation  of  interest  on  a  note  secured  by  a  mort- 
gage, there  is  claimed  to  be  due  in  the  notice  of 
foreclosure  sale  a  larger  sum  than  is  legally  due, 
and  the  premises  are  bid  in  by  the  mortgagee  for 
the  sum  so  claimed,  but  in  good  faith,  believing 
that  he  is  only  bidding  for  the  sum  actually  due, 
and  the  mortgagor  is  attempting  to  recover  by  ac- 
tion against  the  mortgagee,  as  surplus,  the  exces- 
sive interest  so  computed  and  included  in  the  sum 
bid,  and  the  premises  are  of  less  value  than  the  sum 
actually  and  legally  due,  the  mortgagee  may  be  af- 
forded equitable  relief  and  a  resale  ordered.  Lane 
v.  Holme*  (Minn.),  57  N."  W.  Rep.  132. 


MB.  JUSTICE  WHITE  INSTALLED. 

rpHE  Hon.  Edward  Douglass  White  of  Louisiana 
x  was  installed  as  an  associate  justice  of  the 
United  States  Supreme  Court  on  Monday,  March  12 
The  court,  headed  by  the  chief  justice  and  wearing 
their  silken  robes  of  office,  entered  the  chamber  at 
noon.  Mr.  White,  also  wearing  his  robe  of  office, 
came  last  in  the  procession.  When  the  court  had 
been  opened,  Chief  Justice  Fuller  arose  and  stated 
that  it  gave  him  pleasure  to  announce  that  the 
vacancy  on  the  bench  had  been  filled  by  the  appoint- 
ment of  Mr.  White  of  Louisiana.  Mr.  White  was 
present,  he  said,  and  would  now  take  the  oath  of 
office. 

Thereupon  the  clerk  read  Mr.  White's  commission 
and  Mr.  White  read  his  oath  of  office.  He  enun- 
ciated his  words  with  great  distinctness  and  spoke 
in  a  voice  that  was  round  and  mellow  and  with  con- 
siderable elocutionary  effect.  When  he  had  finished 
his  reading,  the  clerk  added  the  words,  "  So  help 
you,  God." 

"So  help  me,  God,"  repeated  the  new  justice, 
bowing  his  head  reverently. 

Justice  White  then  passed  down  the  line,  taking 
the  chair  on  the  extreme  left,  which  is  the  seat  al- 
ways occupied  by  the  youngest  member  of  the  court, 
and  the  ceremony  was  at  an  end. 
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THERE  can  be  no  doubt  that  Cicero  and  the 
younger  Pliny  received  large  sums  from  their 
clientswhile  those  clients  were  still  living.  Balbus  is 
not  likely  to  have  secured  the  argument  "ProBalbo" 
for  a  mere  trifle;  and  the  gratitude  of  Sicily  for  the 
prosecution  of  Verres  undoubtedly  took  a  very  sub- 
stantial form.  Apart  from  all  such  honoraria,  it  is 
recorded  that  both  Cicero  and  the  younger  Pliny  re- 
ceived legacies  from  clients  to  the  amount  of 
£170,000. 

In  Burgess's  Anchovy  case  (8  D.  M.  &  G.  896),  in 
which  the  two  brothers  Burgess,  sons  of  the  origi- 
nal inventor  of  the  sauce,  were  the  litigants,  the 
brother  to  whom  the  sauce  business  had  been  left 
complained  of  the  other  vending  the  sauce,  and  the 
lord  justice  begins  his  judgment  thus:  "All  the 
Queen's  subjects  are  entitled  to  manufacture  pickles 
and  sauces,  and  not  the  less  so  that  their  fathers 
have  done  it  before  them.  All  the  Queen's  subjects 
are  entitled  to  use  their  own  name,  and  not  the  less 
so  that  their  fathers  have  done  it  before  them." 
Given  these  propositions,  the  plaintiff,  fraud  apart, 
had  no  case. 

There  are  lots  of  interesting  questions  in  con- 
nection with  morals.  For,  instance,  is  a  lie  ever 
justifiable?  Many  say  it  is  not;  others  say  it  is. 
Years  ago  I  was  told  the  story  of  an  event  in  the 
French  Revolution.  A  father  and  son  were  ar- 
rested for  being  bad  citizens.  Perhaps  it  was  be- 
cause they  did  not  think  Robespierre  quite  a  saint. 
The  son  was  tried  first  and  convicted.  The  penalty 
was  death.  A  kind-hearted  jailer  locked  father 
and  son  in  the  same  cell.  At  break  of  day  a  soldier 
called  out  the  name  of  the  son  to  go  to  execution. 
The  son  was  asleep,  and  the  father  took  his  place, 
saying  the  name  of  the  condemned  man  was  his. 
He  was  executed.  The  son  was  not  again  sentenced, 
and  he  lived  afterward  to  tell  the  story  with  tears. 
I  submit  for  your  meditation  whether  that  was  such 
a  bad  lie  after  all.  My  own  impression  is  that  if 
death  is  to  be  the  punishment  for  telling  such  a  lie, 
the  race  of  liars  will  not  be  very  numerous.  — Fred- 
erick B.  Ooudert. 

"  Counsel  are  sometimes,"  says  the  Dublin  Evening 
Telegraph,  "  at  their  wit's  end  in  the  Irish  Court  of 
Appeal  dealing  with  problems  put  to  them  on  the 
spur  of  the  moment  by  members  of  the  court,  espe- 
cially by  the  Lord  Chief  Baron  Palles  and  Lord  Jus- 
tice Fitzgibbon.  Wonderful  is  the  tact  displayed 
to  avoid  being  entrapped  into  an  opinion  or  an  ad- 
mission where  the  logical  sequence  is  in  doubt. 
Thus  one  resourceful  counsel  has  a  favorite  formula, 
'My  lord,  I  will  deal  with  that  presently,  but  allow 
me  first  to  finish  what  I  have  to  say  on  this  point 


which  I  am  arguing,'  aud  so  he  continues.  The 
latest  instance  of  dealing  with  court  puzzles  has  just 
occurred  as  a  precedent.  A  member  of  the  junior 
bar  of  long  standing — Mr.  Hyacinth  Plunkett — was 
challenged  by  Lord  Justice  Fitzgibbon  to  say  what 
his  view  would  be  on  a  particularly  obscure  crux. 
Mr.  Plunkett  set  the  court  in  a  roar  by  his  prompt 
grandiloquent  rejoinder  — '  My  lord,  were  I  a 
younger  junior  I  would  say  that  I  feel  dazzled  by 
the  brilliancy  of  your  lordship's  conundrum ! '  Mr. 
Plunkett  was  allowed  to  finish  his  argument  with- 
out further  interruption." 

Lord  Justice  Enight  Bruce  had  a  rare  gift  of  sar- 
casm. When  a  young  barrister  was  asserting  very 
positively  some  bad  law,  Enight  Bruce  turned  to 
the  lending  counsel  of  his  court  and  gravely  asked 
each  of  them  successively  whether  he  was  aware  of 
the  doctrine  in  question,  as  it  was  new  to  him.  On 
another  occasion  a  barrister  began  by  saying  that 
the  case  was  not  arguable  by  the  other  side.  "  Then 
I  suppose  we  shall  be  impeached  if  we  decide 
against  you,"  said  the  lord  justice.  A  well-known 
counsel,  in  the  course  of  a  long,  dry  speech,  cited 
the  maxim  "Expressio  unltis  exclusio  alterius, "  mak- 
ing the  i  in  unhis  short.  The  false  quantity  roused 
the  lord  justice  from  a  half-slumber  into  which  he 
had  been  lulled  by  the  speech,  and  he  at  once  ex- 
claimed "  unlust  Mr. ,  uniusl  We  always  pro- 
nounced it  'uniut^  at  school."   "  Oh,  yes,  my  lord," 

replied  Mr.  ,  "  but  some  of  the  poets  use  it  short 

for  the  sake  of  the  metre."  "  You  forget,  Mr. ," 

rejoined  the  lord  justice,  "  that  we  are  prosing 
here." 

If  an  advertisement  board  falls  from  a  shop-door 
upon  the  head  of  a  passenger,  who  brings  an  action 
against  the  shop-owner,  who  does  not  condescend 
to  explain  how  the  board  happened  to  fall,  it  is  very 
doubtful  whether  there  is  any  evidence  of  uegli- 
gence  for  the  jury.  This  is  what  Mr.  Justice 
Hawkins  is  reported  to  have  thought  in  a  case  tried 
before  him  with  a  special  jury  recently.  With  great 
respect,  we  should  have  told  the  jury  that  the  action 
Was  undefended.  What  becomes  of  the  maxim  Res 
ipsa  loquitur  and  all  the  learning  which  has  in- 
crusted  it?  As  Smith  on  Negligence  puts  it  (p.  246) : 
"  There  are  a  class  of  cases  in  which  there  has  been 
no  direct  evidence  of  any  particular  act  of  negli- 
gence, beyond  the  mere  fact  that  something  unusual 
has  happened  which  has  caused  the  injury;  and 
upon  the  maxim,  or  rather  phrase,  res  ipsa  loquitur, 
it  has  been  held  that  there  is  evidence  of  negli- 
gence." Kearney  v.  London  and  Brighton  Railway 
Company'  is  really  conclusive.  A  brick  fell  out  of 
a  railway  bridge  without  any  assignable  cause. 
"This,"  said  the  Exchequer  Chamber,  "is  not  only 
evidence,  but  conclusive  evidence,  that  it  was 
loose  " — res  ipsa  loquitur. — London  Law  Journal. 
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Albany,  March  24,  1894. 
(Snvtznt  topics. 

[All  communications  intended  for  the  Editor  should  be  ad- 
jnewd  limply  to  the  Editor  of  The  Albany  Law  Journal. 
AH  letters  relating  to  advertisements,  subscriptions,  or  other 
bottom  matters,  should  be  addressed  to  Tbb  Albany  Law 

JOCBKAL  OOHPAKT.]  

THE  English  bar  is  proverbially  conserva- 
tive, even  beyond  our  own,  but  sooner  or 
later  adopts  the  more  advanced  views  of  its 
American  brethren.  This  is  notably  instanced 
by  the  call  of  a  meeting  for  the  purpose  of 
forming  a  bar  association,  and  the  drafting  of  a 
Constitution  for  that  purpose.  A  leading  Eng- 
lish law  periodical  commenting  upon  this  fact 
says:  "  Instances  are  constantly  arising  which 
show  how  absolutely  essential  it  is  that  the  bar 
should  be  properly  organized  in  order  to  bring 
about  needed  reforms."  The  proposed  Con- 
stitution provides  for  an  address  by  the  presi- 
dent of  the  association  at  the  annual  meeting 
and  a  discussion  of  matters  of  interest  to  the 
bar,  the  proceedings  to  close  with  a  social  re- 
union, bringing  together  the  judges  and  both 
branches  of  the  profession. 

This  and  other  portions  of  the  Constitution 
seem  to  have  been  modelled  entirely  upon  those 
of  existing  bar  associations  in  this  country  and 
point  to  a  close  study  by  the  framers  of  the 
Constitution,  of  the  New  York  State  Bar  Asso- 
ciation. The  organization  of  such  an  associa- 
tion is  urged  because  it  is  the  duty  of  all  prac- 
titioners to  unite  to  improve  the  law  and  its 
administration  so  as  to  remove  reproaches 
which  are  now  so  freely  and  justifiably  cast 
upon  legal  tribunals  and  upon  the  law  and 
lawyers.  

The  Law  Times,  a  leading  English  periodical 
published  in  London,  gives  under  the  title 
"  Conservatism  of  the  Law  and  Lawyers,"  liberal 
extracts  from  the  address  of  Mr.  J.  Newton 
Fiero,  president  of  the  New  York  State  Bar 
Association  at  the  late  annual  meeting,  quoting 
in  full  the  opening  portion  of  his  address  bear- 
ing upon  that  point  and  also  his  recommenda- 
tions to  the  State  Bar  Association  as  to  action 
which  should  be  taken  by  it  in  the  interest  of 
the  profession  and  the  public. 
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Dr.  De  Laskie  Miller,  one  of  the  oldest  and 
most  eminent  physicians  in  Chicago,  delivered 
an  interesting  address  on  "  Medical  Expert 
Testimony  "  at  a  recent  meeting  of  the  Prac- 
titioners' Club  in  that  city,  and  this  address 
led  to  a  general  discussion,  in  which  the  con- 
sensus of  opinion  was  strongly  in  favor  of  some 
modification  of  the  rules  of  procedure  in  the 
courts  when-  expert  medical  testimony  forms  a 
factor  in  securing  a  just  verdict.  The  most 
important  innovation  suggested  by  Dr.  Miller 
is  that,  where  medical  expert  testimony  is 
needed : 

"The  court  should  be  empowered  to  summon 
a  witness  (one  or  more)  chosen  on  account  of 
integrity  and  good  standing  as  members  of 
society,  and  possessing  superior  knowledge  and 
practical  experience  in  the  specialty  involved 
in  the  case.  Such  a  witness,  or  witnesses,  will 
take  the  stand  free  from  every  suspicion  of 
partisanship. 

"  The  counsel,  with  the  judge,  shall  formu- 
late hypothetical  questions,  shall  include  every 
medical  fact  and  principle  involved  in  the  issue. 

"  The  question  or  questions  thus  formulated 
shall  be  read  to  the  witness  by  the  court,  and 
oral  questions  leading  to  further  elucidation 
shall  be  proper,  but  may  be  restricted  in  the 
discretion  of  the  court. 

"A  witness  of  the  character  indicated  will  be 
able  to  reduce  his  testimony  to  the  simplest 
terms  to  unravel  perplexing  complications. 

"  It  seems  hardly  necessary  to  add  that  the 
court  will  not  summon  experts  in  every  case 
when  experts  are  called  by  the  prosecution  and 
defense,  but  in  cases  of  unusual  importance,  or 
when  the  evidence  introduced  by  the  parties  is 
contradictory  or  complicated,  the  courts  should 
have  the  authority  to  do  so." 


This  suggestion  reminds  us  of  a  recent 
occurrence  in  an  English  trial.  "  I  will  now 
call  my  witness,"  Mr.  Justice  Bruce  is  reported 
to  have  said,  after  counsel  on  both  sides  had 
called  all  their  evidence  and  addressed  the  jury. 
The  "  judge's  witness "  was  called,  and  per- 
mission to  cross-examine  was  refused.  There 
is  a  pleasant  novelty  about  this.  The  Law 
Gazette  remarks  that  a  judge  undoubtedly  has 
a  discretionary  power  to  recall  a  witness  and 
to  put  such  questions  as  the  exigency  of  justice 
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requires.  Tayl.  Evi.,  §  1477.  But  beyond  that 
there  is  no  trace  of  authority  in  any  work  of 
procedure  or  evidence,  and  in  Scotland  that 
power  required  a  statute.  All  the  functions  of 
a  judge  are  set  out  in  Taylor  and  in  Best  in 
their  works  on  Evidence,  but  if  this  independent 
calling  of  witnesses  not  called  by  either  side  is 
permissible  a  new  head  will  have  to  be  added: 
"  To  call  and  examine  such  persons  who  have 
been  mentioned  in  the  case,  whose  evidence  he 
thinks  may  contribute  to  doing  justice  between 
the  parties." 

The  Virginia  Court  of  Appeals  handed  down 
a  decision  on  the  15th  instant  that  the  contract 
by  which  coupons  of  certain  Virginia  bonds 
were  made  receivable  for  taxes  is  illegal  and 
void;  this  decision  affects  some  $850,000  of 
coupons  that  were  not  funded  under  the  recent 
Olcott  settlement.  The  decision  rests  upon  the 
judgment  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Vashon  v.  Green/tow.  The 
recent  settlement  with  the  English  bondholders 
withdraws  nearly  the  whole  of  the  State  debt 
from  the  scope  of  the  decision  just  given,  but 
it  still  affects  a  considerable  mass  of  claims. 
The  title  of  the  case  is  Commonwealth  v.  McCul- 
lough,  and  it  came  up  on  appeal  from  the  Cor- 
poration Court  of  Norfolk.  This  case  (with 
several  others  of  the  same  kind)  was  argued  by 
Attorney-General  Scott  and  Mr.  H.  R.  Pollard 
for  the  Commonwealth,  and  the  question  de- 
cided was  raised  for  the  first  time  by  Messrs. 
Scott  and  Pollard  in  the  Norfolk  case.  Under 
the  coupon  contract  (funding  bill  of  187 1  and 
the  McCullough  bill)  it  was  provided  that 
coupons  should  be  received  for  all  taxes  due 
the  Commonwealth.  But  in  the  Vashon  case, 
the  Supreme  Court  of  the  United  States  de- 
cided that  the  State  was  not  bound  to  receive 
coupons  for  school  taxes,  and  the  Virginia 
Court  of  Appeals  now  holds  that  as  the  coupon 
contract  is  illegal  in  one  particular,  it  is  illegal 
as  a  whole,  and  therefore  void.  Judge  Lewis 
dissented  from  the  decision  of  the  court  as 
being  wrong  both  in  law  and  morals.  The 
effect  of  the  decision  will  be  to  end  the  coupon 
war  in  Virginia. 

The  death  of  Chief  Justice  George  W.  Stone, 
of  Alabama,  which  occurred  at  Montgomery, 
Sunday,  the  nth  instant,  has  elicited  expres- 


sions of  profound  regret  in  that  State.  Gover- 
nor Jones  in  announcing  the  sad  event  says, 
"  No  greater  or  purer  man  ever  lived  or  died  in 
Alabama,  and  none  whose  death  was  a  greater 
calamity."  The  deceased  jurist  had  been  on 
the  bench,  with  but  slight  interruption,  for  over 
fifty  years,  and  as  chief  justice  of  the  State  he 
had  the  unprecedented  record  of  having  decided 
more  than  two  thousand  four  hundred  cases. 
He  had  but  little  time  and  less  inclination  for 
politics.  An  early  law  in  Alabama  made  a  man 
over  seventy  years  of  age  ineligible  to  the  judi- 
ciary, yet  for  more  than  thirteen  years  after 
that  age  Justice  Stone  continued  his  arduous 
labors  and  did  some  of  his  best  work.  The 
deceased  judge  was  a  native  of  Stafford  county, 
Virginia.  

A  change  in  court  rules  has  been  necessitated 
by  the  recent  change  in  the  judicial  system  of 
the  District  of  Columbia,  incident  to  the  vest- 
ing of  all  the  appellate  jurisdiction  withdrawn 
from  the  General  Term  judges  in  the  new  Court 
of  Appeals.  This  change  has  been  formulated 
in  the  new  manual  of  practice  compiled  by 
John  R.  Young,  clerk  of  the  Supreme  Court  of 
the  District,  and  has  been  adopted  by  the 
judges.  Other  changes  besides  those  inci- 
dent to  appeals  have  been  adopted,  the  most 
important  being  the  abolition  of  rule  days. 
Heretofore  all  summonses  or  writs  which  notify 
defendants  of  the  commencement  of  suits 
against  them  have  been  made  returnable  "  at 
the  first  rule  day  occurring  twenty  days  after 
service  of  process."  Under  the  new  rules  re- 
turn of  process  will  be  due  twenty  days  after 
service,  without  reference  to  rule  day,  and  in 
this  way  the  crowding  of  the  law  business  of  a 
month  into  one  day  will  be  avoided.  On  the 
very  last  rule  day  of  court  there  were  forty  ap- 
pearances, entailing  an  immense  pressure  on 
the  force  in  the  clerk's  office.  This  inconveni- 
ence will  not  occur  again,  as  hereafter  returns 
of  writs  can  be  made  any  week-day  of  the  year 
except  public  holidays. 


In  the  London  Law  Journal 'six  leading  mem- 
bers of  the  English  Common  Law  Bar  express 
their  views  on  the  subject  of  unanimity  in  ver- 
dicts. Mr.  Lockwood,  Mr.  Jelf,  Mr.  Kemp, 
and  Mr.  M'Coll  are  strongly  opposed  to  giving 

the  majority  of  a  jury  the  power  to  return  a 
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verdict,  while  Mr.  Channell  and  Mr.  Inderwick 
think  that  the  right  ought  to  be  granted,  but 
only  in  purely  civil  cases.  Mr.  Lockwood  states 
one  powerful  objection  to  the  proposed  change. 
He  recognizes  that,  if  unanimity  were  unneces- 
sary, juries  would  spend  less  time  in  delibera- 
tion. Under  the  present  system  the  discussion 
in  the  retiring  room  results,  as  a  rule,  in  a  care- 
fully-considered and  equitable  verdict.  It 
sometimes  happens  that  when  the  majority  are 
inclined  to  go  wrong,  the  better-informed 
minority  are  able  to  turn  them  to  their  own 
way  of  thinking.  This  absence  of  deliberation 
would,  Mr.  Lockwood  says,  diminish  the  chances 
of  justice  rather  than  increase  them. 

The  object  with  which  majority  verdicts  are 
advocated  is  the  destruction  of  the  arbitrary 
power  of  the  dissentient  juror.     It  is  by  no 
means  certain  however  that  they  would  produce 
this  result.     Mr.  Lockwood  thinks,  on  the  con- 
trary, they  would  increase  the  individual  power 
of  jurors.     It  is  generally  agreed  among  the 
opponents   of    the    present    system    that    the 
majority  should  not,  as  in  Scotland,  be  a  bare 
one,  but  consist  of  two-thirds.     If  eight  jurors 
take  one  view  of  a  case,  and  three  insist  upon 
another,  all  the  power  must  necessarily  lie  in 
the  hands  of  the  remaining  one.     The  obstinate 
juryman  would  remain  therefore  to  be  privately 
cursed  by  the  parties  and  to  be  publicly  lec- 
tured by  the  judge.     Mr.  Jelf,  who  takes  the 
opportunity  to  explain  his  views  on   the  jury 
question,  which  he  complains  have  been  mis- 
understood, and  to  refer  to  the  increase  in  non- 
jury cases  as  evidence  in  support  of  them,  dis- 
misses the  proposal  of  majority  verdicts  as  a 
remedy  which  would  be  worse  than  the  disease. 
Having  declared  that  the  minority  may  include 
the  best  informed  persons  on  the  jury,  he  re- 
marks, "  It  is  risky  enough  to  commit  the  de- 
cision of  a  question  of  fact,  or  a  complicated 
series  of  questions  of  fact,  affecting  one's  in- 
terests  to   the   unanimous  opinion   of  twelve 
chance  bystanders.     To  commit  it  to  a  chance 
majority  among  them  would  be  intolerable." 


The  American  Law  Revieiu  in  noting  the 
formation  of  commissions  by  some  of  the  States 
of  the  Union  to  consider  the  question  of  uni- 
form legislation,  referred  to  the  Canadian  Con- 
stitution in  the  following  favorable  terms:  "  We 


have  more  than  once  pointed  out  the  fact  that 
our  Federal  system  presents  the  spectacle  of  a 
pyramid  standing  on  its  apex.  We  doubt 
whether  it  ought  not  to  have  been  originally 
modelled  on  the  plan  of  the  Constitution  of  the 
Dominion  of  Canada,  which,  if  we  understand 
it  aright,  commits  general  legislative  power  to 
the  Parliament  of  the  Dominion,  and  prohibits 
local  legislation  on  any  subject  in  respect  of 
which  the  general  Parliament  enacts  general 
laws  "  Whereupon  the  Canadian  Law  Times 
remarks  that  our  contemporary  has  not  got  ex- 
act information  as  to  details.  The  Canadian 
criminal  law  does  not  require  a  series  of  inter- 
provincial  extradition  treaties,  one  uniform  law 
being  enacted  for  the  whole  Dominion;  nor  is 
it  possible  for  a  man  to  be  married  in  one 
province,  unmarried  in  another,  a  bigamist  in  a 
third,  etc.,  on  his  way  from  the  Atlantic  to  the 
Pacific,  as  he  may  be  in  the  United  States. 


The  readers  of  the  Law  Journal  will  find 
in  this  issue  all  amendments  to  the  Codes  and 
General  Laws  passed  by  the  Legislature  of 
1894  and  signed  by  the  governor,  and  many  of 
which  are  now  in  force  as  laws  of  the  State  of 
New  York.  It  may  be  noticed  that  the  Codes 
amendments  take  effect  immediately,  and  are 
now  part  of  the  law  of  the  State,  which  is  an 
exception  to  the  usual  manner,  which  is  to  have 
such  changes  enacted  on  the  1st  of  Septem- 
ber following  the  passage  of  the  law.  The 
effect  of  the  modification  of  the  Penal  Code 
in  relation  to  elections  is  to  make  the  acts 
in  subdivisions  5,  6,  7  and  8  of  §  41k,  felonies, 
where  previously  they  were  misdemeanors. 
The  changes  of  the  law  in  relation  to  notaries 
public  were  so  numerous  that  we  give  the 
statute  in  full  as  also  in  the  case  of  the  new 
provision,  legalizing  generally  official  acts  of 
justices  of  the  peace.  We  will  continue  from 
week  to  week  to  give  this  new  feature  of  the 
Journal  and  trust  it  will  be  of  great  practical 
worth  to  lawyers. 

The  Ohio  Legislature  has  just  removed  one 
of  the  disabilities  of  married  women  in  that 
State  by  passing  a  bill  providing  that  the  mar- 
riage of  a  woman  shall  not  disqualify  her  from 
acting  as  administratrix  or  executrix,  "  whether 
such  marriage  occur  befor  or  after  her  appoint- 
ment or  qualification. 
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AMENDMENTS  AND  NEW  LAWS  OF  1894- 


1 


UIE8E  are  now  laws,  except  where  specially  noted 
as  not  taking  effect  until  a  date  given. 


Code  op  Civil  Procedure. 

§258.  [Amended  by  chap.  112,  L.  1894.]  This 
merely  provides  for  the  appointment  of  an  addi- 
tional Supreme  Court  stenographer  in  the  eighth 
judicial  district. 

§  1309.  [Amended  by  chap.  108,  L.  1894  (new 
matter  in  brackets).]  Action  upon  undertaking; 
when  not  to  be  brought. — An  action  shall  not  be  main- 
tained upon  an  undertaking  given  upon  an  appeal 
taken  as  prescribed  in  the  third,  fourth  or  fifth  sec- 
tions of  this  chapter,  until  ten  days  have  expired 
since  the  service  upon  the  attorney  for  the  appellant 
[and  upon  the  sureties  on  such  undertaking]  of  a 
written  notice  of  the  entry  of  a  judgment  or  order 
affirming  the  judgment  or  order  appealed  from,  or 
dismissing  the  appeal.  [Such  service  may  be  made 
by  mailing  such  notice  in  a  post-paid  wrapper,  ad- 
dressed to  said  surety  or  sureties  at  the  last  known 
post-office  address  of  such  surety  or  sureties.] 
Where  an  appeal  to  the  Court  of  Appeals  from  that 
judgment  or  order  is  perfected,  and  security  is  given 
thereupon  to  stay  the  execution  of  the  judgment  or 
order  appealed  from,  an  action  shall  not  be  main- 
tained upon  the  undertaking  given  upon  the  pre- 
ceding appeal  until  after  the  final  determination  of 
the  appeal  to  the  Court  of  Appeals. 

§2341.  Amended  by  chap.  51,  L.  1894,  by  add- 
ing to  the  section  after  the  last  word :  "  In  every 
case  where  a  committee  has  used  or  employed  the  ser- 
vices of  an  incompetent  person,  with  respect  to 
whom  he  has  been  appointed  a  committee,  or  where 
moneys  have  been  earned  by  or  received  on  behalf 
of  such  incompetent  person,  the  committee  must  ac- 
count for  any  moneys  so  earned  or  derived  from 
such  services  the  same  as  for  other  property  or  as- 
sets of  the  incompetent  person." 

§  2632.  Amended  by  chap.  89,  L.  1894,  by  chang- 
ing "eighteen  hundred  and  forty,"  where  it  twice 
appears,  to  "  eighteen  hundred  and  sixty- five,"  so 
that,  as  amended,  an  exemplified  copy  of  a  will 
which  has  been  probated  either  as  a  will  of  real  or 
personal  property,  or  both,  and  recorded  in  the  of- 
fice of  the  surrogate  in  any  county  of  this  State  be- 
fore the  first  of  January,  eighteen  hundred  and  sixty- 
Jive,  shall  be  admitted  in  evidence  in  any  of  the 
courts  of  this  State  without  proofs,  taken  on  the 
probate  thereof,  with  like  effect  as  if  the  original  of 
such  will  had  been  produced  or  proven. 

Code  op  Criminal  Procedure. 
§  225.  Amended  by  chap.  50,  L.  1894,  by  adding 
after  subdivision  1,  at  the  end  of  said  subdivision, 
the  following :  "  But  whenever,  in  any  other  county 


than  New  York  and  Kings,  more  than  four  terms  of 
the  Court  of  Oyer  and  Terminer  shall  be  appointed 
to  be  held  in  any  year,  the  justices  of  the  Supreme 
Court,  or  a  majority  of  them,  of  the  district  in 
which  said  county  is  situated  may  designate  four 
terms  of  the  Court  of  Oyer  and  Terminer  in  said 
county,  for  which  a  grand  jury  shall  be  drawn,  and 
a  grand  jury  shall  attend  at  such  terms  only." 

§  226.  Amended  by  chap.  83,  L.  1894,  by  adding 
subdivision  4,  as  follows:  "4.  For  any  extraordi- 
nary term  of  the  Court  of  Oyer  and  Terminer  upon 
the  order  of  the  judge  named  to  hold  or  preside  at 
the  same." 

Penal  Code. 

§  41k.  Amended  by  chap.  78,  L.  1894.  by  repeal- 
ing subdivisions  5,  6,  7  and  8. 

§  41m.  Amended  by  chap.  77,  L.  1894,  to  read, 
viz. : 

§  41m.  Illegal  voting. — Any  person  who, 

1.  Knowingly  votes,  or  offers  to  vote,  at  any  elec- 
tion when  not  qualified;  or, 

2.  Procures,  aids,  assists,  counsels  or  advises  any 
person  to  go  or  come  into  any  town,  ward  or  elec- 
tion district  for  the  purpose  of  voting  at  an  election, 
knowing  that  such  person  is  not  qualified ;  or, 

3.  Votes,  or  offers  to  vote,  at  an  election  more 
than  once,  in  an  election  district  or  place  where  he 
does  not  reside ;  or, 

4.  Procures,  aids,  assists,  commands  or  advises 
another  to  vote,  or  offer  to  vote,  at  an  election, 
knowing  that  such  person  is  not  qualified  to  vote 
thereat;  or, 

5.  Being  an  inhabitant  of  another  State  or  country, 
votes,  or  offers  to  vote,  at  an  election  or  town 
meeting  in  this  State,  is  guilty  of  a  felony,  punish- 
able by  imprisonment  in  a  State  prison  not  less  than 
two  nor  more  than  five  years. 

This  act  takes  effect  September  1,  1894. 

.  Legislative  Law. 

Sections  40  and  44  of  the  Legislative  Law  are 
hereby  amended  to  take  effect  immediately  and  to 
read  as  follows: 

§  40.  Certificate  of  presiding  officer. — Upon  the 
passage  of  a  bill  or  concurrent  resolution  by  either 
house,  the  presiding  officer  thereof  shall  append  to 
such  bill  or  resolution,  a  certificate  of  the  date  of 
its  passage  by  the  votes  of  a  majority  of  all  the 
members  elected  to  such  house  or  in  the  presence  of 
three-fifths  of  such  members,  if  such  be  the  case,  or 
by  the  votes  of  two-thirds  of  all  the  members  elected 
to  such  house,  as  the  case  may  be.  No  bills  shall 
be  deemed  to  have  so  passed  unless  certified  by  the 
presiding  officer,  which  certificate  to  such  effect 
shall  be  conclusive  evidence  thereof. 

§  44.  Statement  in  Session  Laws  as  to  passage  of  law. 
— In  the  publication  of  every  law,  the  secretary  of 
State  shall  omit  the  certificates  appended  thereto, 
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but  shall  cause  to  be  inserted  immediately  under 
the  title  of  the  law,  a  statement  to  the  effect  that  it 
became  a  law  upon  the  properly  specified  date,  with 
or  without  the  approval  of  the  governor,  or  not- 
withstanding his  objections,  as  the  case  may  be,  and 
adding  the  words  "passed  by  a  two-thirds  vote," 
"passed,  three-fifths  being  present,"  or,  "passed,  a 
majority  being  present,"  in  accordance  with  the 
certificates  appended  to  the  original  bill.  Such 
statement  shall  be  presumptive  evidence  that  the 
original  law  was  certified  by  the  presiding  officer  of 
each  house  accordingly. 

Executive  Law. 

§  1.  Subdivision  two  of  section  fifty-two  of  the 
Executive  Law  is  hereby  amended  so  as  to  read  as 
follows : 

2.  Whenever  required  by  the  governor,  attend  in 
person,  or  by  one  of  his  deputies  a  Court  of  Oyer 
and  Terminer  or  appear  before  the  grand  jury 
thereof  for  the  purpose  of  managing  and  conduct- 
ing in  such  court  or  before  such  jury  such  criminal 
actions  or  proceedings  as  shall  be  specified  in  such 
requirement;  in  which  case  the  attorney -general  or 
his  deputy,  so  attending,  shall  exercise  all  the  powers 
and  perform  all  the  duties  in  respect  of  such  actions 
or  proceedings,  which,  by  sections  two  hundred 
and  thirty-seven,  two  hundred  and  sixty-two,  two 
hundred  and  sixty-three,  two  hundred  and  sixty- 
four,  two  hundred  and  sixty-six,  three  hundred, 
three  hundred  and  nine,  six  hundred  and  nine  and 
six  hundred  and  ten  of  the  Code  of  Criminal  Pro- 
cedure, the  district  attorney  is  authorized  or  re- 
quired to  exercise  or  perform;  and  in  respect  of 
such  actions  or  proceedings  the  district  attorney 
shall  not  exercise  said  powers  or  perform  said 
duties,  except  upon  the  request  of  the  attorney- 
general  or  the  deputy  attorney-general  so  attending. 

County  Law. 
§  69.  Amended  by  chap.  79,  L.   1894,  so  as  to 
read:    "majority   vote  of  the  electors"  and   not 
' '  vote  of  a  majority  of  the  electors." 

Town  Law. 
§  18.  Amended  by  ..chap.  107,  L.  1894,  to  read: 
"ballot  shall  designate''  and  not  "elector  shall 
designate,"  and  providing  for  the  case  where  a 
town  has  two  overseers  of  the  poor,  how  it  may 
vote  to  have  only  one.  Also  provisions  as  to  elec- 
tion of  one  or  two  overseers  of  the  poor. 

New  Laws.  • 

Chap.  96,  L.  1894. 
§  1.  The  official  acts  of  every  justice  of  the  peace 
heretofore  done  and  performed,  duly  elected  or  ap- 
pointed to  office,  so  far  as  such  official  acts  may  be 
affected,  impaired  or  questioned,  by  reason  of  the 
failure  of  any  such  justice  to  take  and  subscribe  the 


official  oath,  or  to  give  an  official  bond  as  required 
by  law,  are  hereby  legalized,  satisfied*  and  con- 
firmed, and  any  justice  of  the  peace  heretofore 
elected  or  appointed  to  the  office  who  has  neglected 
to  take  the  oath  of  office  or  file  an  official  bond 
within  the  time  prescribed  by  law,  may  take  such 
oath  and  tile  such  bond  within  twenty  days  from 
and  after  the  passage  of  this  act,  and  the  same  shall 
have  all  the  force,  effect  and  validity  as  if  the  same 
had  been  done  within  the  time  required  by  law. 

§  2.  Nothing  in  this  act  contained  shall  affect 
any  suit  or  proceeding  now  pending. 

§  3.  This  act  shall  take  effect  immediately. 

Chap.  88,  L.  1894.— An  Act  to  amend  the  Execu- 
tive Law  in  relation  to  notaries  public  and  to  con- 
firm the  acts  of  certain  public  officers. 

Became  a  law  March  2,  1894,  with  the  approval  of  the  Governor. 
Passed,  three-firths  being  present. 

The  People  of  the  State  of  New  York,  represented 
in  Senate  and  Assemldy,  do  enact  a*  follow* : 

$  1.  Sections  eighty-two,  eighty-three,  eighty- 
four,  eighty- five  and  eighty-six  of  the  Executive  Law, 
as  amended  by  chapter  two  hundred  and  forty-eight 
of  the  laws  of  eighteen  hundred  and  ninety-three, 
are  amended  to  read  respectively  as  follows : 

§  82.  Notary  public  acting  in  more  than  one  county. 
—  A  notary  public  appointed  for  either  of  the 
counties  of  Kings,  Queens,  Richmond,  Westches- 
ter, Putnam,  Suffolk,  Rockland,  Orange  or  Dutchess, 
or  for  the  city  and  county  of  New  York,  upon  filing 
in  the  clerk's  office  in  auy  of  such  counties,  his  au- 
tograph signature  and  a  certificate  of  the  county 
clerk  of  the  county  for  which  he  is  appointed  set- 
ting forth  the  fact  of  his  appointment  and  qualifica- 
tion as  such  notary  public;  or  any  notary  public  ap- 
pointed for  any  county  of  the  State,  upon  filing  in 
the  clerk's  office  of  an  adjoining  county,  bis  auto- 
graph signature  and  a  certificate  of  the  clerk  of  the 
county  in  and  for  which  he  is  appointed,  setting 
forth  the  fact  of  his  appointment  and  qualification, 
as  such  notary  public,  may  exercise  all  the  functions 
of  his  office,  in  the  county  in  which  such  autograph 
signature  and  certificates  are  filed  with  the  same  ef- 
fect in  all  respects  as  if  the  same  were  exercised  in 
the  county  in  which  he  resides  and  for  which  he 
was  appointed.  The  county  clerk  of  a  county  in 
whose  office  any  notary  public  has  so  filed  his  auto- 
graph signature  and  such  certificate  shall,  when  so 
requested,  subjoin  to  any  certificate  of  proof  or  ac- 
knowledgment signed  by  such  notary,  a  certificate 
under  his  hand  and  seal  stating  that  such  notary 
public  has  filed  a  certificate  of  his  appointment  with 
his  autograph  signature  in  his  office,  and  was  at  the 
time  of  taking  such  proof  or  acknowledgment,  duly 
authorized  to  take  the  same;  that  he  is  well  ac- 
quainted with  the  handwriting  of  such  notary  pub. 
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He  and  believes  that  the  signature  to  such  proof  or 
acknowledgment  is  genuine,  and  thereupon  the  in- 
strument so  proved  or  acknowledged  and  certified 
shall  be  entitled  to  be  read  in  evidence  or  to  be  re- 
corded in  any  of  the  counties  of  this  State  in  re- 
spect to  which  a  certificate  of  a  county  clerk  may  be 
necessary  for  either  purpose. 

§  88.  Notice  of  appointment  and  fee*  payable  by 
notaries  p>Mic. —  The  county  clerk  of  each  county, 
forthwith  upon  the  receipt  of  the  commission  of  a 
person  appointed  notary  public  for  such  county, 
shall  mail  to  such  person  a  notice  of  his  appoint- 
ment inclosed  in  au  envelope  with  the  address  of 
such  county  clerk  printed  thereon.  If  a  person  ap- 
pointed notary  public  in  and  for  any  county  shall 
not  file  his  oath  of  office  as  such  notary  public,  in 
the  office  of  the  clerk  of  such  county,  within  fifteen 
days  after  the  commencement  of  the  term  for  which 
he  is  appointed,  his  appointment  and  office  as  such 
notary  public  shall  be  deemed  vacant,  and  such 
clerk  shall  forthwith  notify  the  governor  of  such 
vacancy.  Such  county  clerk  shall  not  file  the  oath 
of  office  of  such  notary  public  until  there  shall  l>e 
paid  to  such  county  clerk,  by  such  notary  public : 

1.  If  he  reside  in  New  York  county  or  Kings 
county,  ten  dollars. 

2.  If  he  reside  in  a  city  having  a  population,  as 
shown  by  the  then  last  preceding  Federal  or  State 
enumeration,  of  more  than  fifty  thousand,  and  less 
than  six  huudred  thousand,  five  dollars. 

3.  If  he  resides  elsewhere,  two  and  one-half  dol- 
lars. 

Neither  the  clerk  of  the  city  and  county  of  New 
York,  nor  the  county  clerk  of  the  county  of  Kings, 
shall  file  a  certificate  of  the  appointment  and  quali- 
fication of  a  person  appointed  to  be  a  notary  public 
in  and  for  any  county  other  than  New  York  or 
Kings,  until  such  notary  public  shall  pay  such  clerk 
seven  and  one-half  dollars. 

§  84.  Disposition  of  fees  paid  by  notaries  public. — 
The  county  clerk  of  each  of  the  counties  of  New 
York,  Kings  and  Erie  may  appoint  an  assistant  to 
be  known  as  notarial  clerk.  The  county  clerk  of 
Erie  county  may  retain  from  each  fee  so  paid  by  a 
notary  public  as  a  condition  of  filing  his  oath  of 
office  one  dollar  and  a  half.  The  clerk  of  each  of 
the  counties  of  New  York  and  Kings  may  retain, 
from  each  fee  so  paid  by  a  notary  public  as  a  con- 
dition of  filing  his  oath  of  office,  three  dollars,  but 
not  exceeding  the  total  amount  of  fifteen  hundred 
dollars  in  any  one  year,  and  each  of  the  county 
clerks  of  the  counties  of  New  York,  Kings  and 
Erie  may  apply  the  amount  so  retained  by  him  in 
payment  of  the  salary  of  the  notarial  clerk  in  his 
office.  The  county  clerk  in  each  county  other  than 
the  counties  of  New  York,  Kings  and  Erie  may 
retain,  from  each  fee  so  paid  by  a  notary  public  as 


a  condition  of  filing  his  oath  of  office,  fifty  cents. 
The  amounts  so  retained  by  a  county  clerk  of  any 
county  shall  be  in  full  payment  for  all  his  services 
and  disbursements  connected  with  the  appointment 
and  qualification  of  notaries  public  to  act  as  such  in 
such  county.  If  the  office  of  any  such  county  clerk 
is  a  salaried  office,  such  county  clerk  shall  pay  over 
the  sum  so  retained  by  him,  to  the  officer  to  whom 
fees  of  such  county  clerk  are  required  by  law  to  be 
paid.  The  county  clerk  of  every  county  shall  on 
the  last  days  of  June  and  December  in  each  year 
pay  over  to  the  governor  out  of  the  amount  of  fees 
so  paid  to  such  county  clerk  by  notaries  public  as  a 
condition  of  filing  their  oaths  of  office,  during  the 
six  months  then  next  preceding,  seventy-five  cents 
for  each  such  notary  public  so  filing  his  oath.  The 
governor  may  apply  the  amount  so  retained  by  him 
in  payment  of  the  salaries  of  notarial  clerks  in  the 
executive  chamber.  The  county  clerk  in  every 
county  shall,  on  the  last  days  of  June  and  December 
in  each  year,  pay  over  to  the  State  treasurer  the 
remainder  of  all  fees  paid  to  such  county  clerk  by 
notaries  public  in  pursuance  of  this  chapter,  during 
the  six  months  then  next  preceding,  or  theretofore 
paid  such  clerk  and  not  previously  paid  over  or  re- 
tained by  him  in  pursuance  of  law,  over  and  above 
the  amounts  so  retained  by  him  and  the  amounts  so 
transmitted  by  him  to  the  governor. 

§  85.  Powers  and  duties  of  notary  public. — A  notary 
public  has  authority: 

1.  Anywhere  within  the  State  to  demand  accept- 
ance and  payment  of  foreign  and  inland  bills  of 
exchange,  and  of  promissory  notes,  and  may  protest 
for  the  non-acceptance  or  non-payment  thereof,  to 
exercise  such  powers  and  duties  as  by  the  law  of 
nations  and  according  to  commercial  usage,  or  by 
the  laws  of  any  other  government,  State  or  country, 
may  be  performed  by  notaries. 

2.  In  the  county  in  and  for  which  he  shall  have 
been  appointed  and  elsewhere,  as  provided  in 
section  eighty-two  of  this  act,  to  administer  oaths 
and  affirmations,  to  take  affidavits  and  certify  the 
acknowledgment  and  proof  of  deeds  and  other 
written  instruments  to  be  read  in  evidence  or  re- 
corded in  this  State,  in  all  cases  in  which  commis- 
sioners of  deeds  may  now  take  and  certify  the 
same,  and  under  the  same  rules,  regulations  and 
requirements  prescribed  to  said  last-mentioned  offi- 
cers, not  inconsistent  with  any  of  the  provisions  of 
this  act;  except  that  a  county  clerk's  certificate 
authenticating  the  official  character  and  the  signa- 
ture of  such  notary  shall  not  be  necessary  to  entitle 
any  deed  or  other  written  instrument  so  proved 
and  acknowledged,  to  be  read  in  evidence  or 
recorded  in  a  county  in  which  the  autograph  signa- 
ture and  certificate  of  appointment  and  qualification 
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of  such  notary  shall  have  been  filed,  pursuant  to 
section  eighty-two  of  this  act.  The  acts  authorized 
by  this  subdivision  may  be  performed  by  such 
notary  without  official  seal.  For  any  misconduct 
in  the  performance  of  any  such  powers,  a  notary 
public  shall  not,  directly  or  indirectly,  demand  or 
receive  for  the  protest  for  the  non-payment  of  any 
note,  or  for  the  non-acceptance  or  non-payment  of 
any  bill  of  exchange,  check  or  draft,  and  giving  the 
requisite  notices  and  certificates  of  such  protest,  in- 
cluding his  notarial  seal,  if  affixed  thereto,  any 
greater  fee  or  reward  than  seventy-five  cents  for 
such  protest,  and  ten  cents  for  each  notice,  not 
exceeding  five,  on  any  bill  or  note.  He  shall,  ex- 
cept as  otherwise  provided,  when  requested,  affix 
bis  seal  to  such  protest  free  of  expense. 

§  80.  Commimoners  of  deed*  within  the  State. — 
Commissioners  of  deeds  in  the  cities  of  this  State 
shall  be  appointed  by  the  common  councils  of  such 
cities  respectively,  and  shall  hold  office  for  the 
term  of  two  years  from  the  date  of  their  appoint- 
ment, and  until  others  are  appointed  in  their  places. 
A  vacancy  occurring  during  the  term  for  which  any 
commissioner  shall  be  appointed,  shall  be  filled  by 
the  common  council.  The  common  councils  of  the 
several  cities  of  this  State  shall,  on  or  before  the 
first  day  of  January,  eighteen  hundred  and  ninety- 
three,  and  at  the  end  of  every  two  years  thereafter, 
by  resolution  of  the  board,  determine  the  number 
of  commissioners  of  deeds  to  be  appointed  for  such 
cities  respectively.  The  foregoing  provisions  of 
this  section  shall  not  apply  in  the  city  of  New  York. 
Commissioners  of  deeds  in  the  cities  of  this  State 
shall  have  power  to  take  proof  and  acknowledg- 
ment of  all  written  instruments. 

§  3.  All  proofs  or  acknowledgments  of  written 
instruments  taken  and  certified  by  notaries  public 
or  commissioners  of  deeds  in  this  State  since  Sep- 
tember thirtieth,  eighteen  hundred  and  ninety-two, 
in  conformity  with  the  laws  of  the  State,  as  the 
same  existed  on  that  date,  and  all  records  of  instru- 
ments so  proven  or  acknowledged  and  which  would 
have  been  duly  recorded  according  to  the  laws  of 
the  State  as  the  same  so  existed  prior  to  said  date, 
are  hereby  in  all  things  validated  and  confirmed. 

§  8.  This  act  shall  take  effect  immediately. 


Counsel  for  the  plaintiff  in  a  certain  case  made 
use,  during  his  argument,  of  the  word  brougham. 
"Excuse  my  interrupting  you,  Mr.  X.,"  said  his 
lordship,  "  but  in  the  society  in  which  I  am  accus- 
tomed to  move  we  pronounce  that  word  'broom,' 
and  so  save  a  syllable."  During  his  summing-up 
the  judge  had  occasion  to  use  the  word  omnibus. 
"  Excuse  me,  m'  lud,"  broke  in  counsel,"  but  in  the 
society  in  which  I  am  accustomed  to  move  we  pro- 
nounce that  word  'bus,'  and  so  save  two  syllables." 


THE  BASIS  OF  AN  INTELLIGENT  BE- 
LIEF, ILLUSTRATED  BY  A  REVIEW  OF 
THE   BORDEN    CASE. 

THE  famous  Borden  case  well  illustrates  the  tend- 
ency of  some  people  to  entertain  a  belief  which  is 
entirely  erroneous,  because  based  on  a  total  miscon- 
ception of  the  facts.  It  also  illustrates  the  maxim 
that  nothing  is  so  tenacious  of  existence  as  a  popu- 
lar error.  Although  the  defendant  in  this  case  was 
triumphantly  acquitted,  there  are  very  many  people 
who  accept  the  verdict  as  justified  by  the  evidence, 
but  .still  believe  that  she  is  guilty,  notwithstanding 
the  fact  that  the  most  searching  investigation 
wholly  failed  to  disclose  any  evidence  upon  which 
an  intelligent  belief  could  be  founded.  What  is 
this  belief  based  upon?  Is  it  the  result  of  an  intel- 
ligent conception  of  the  known  facts,  or  the  legiti- 
mate inference  from  facts  which  reasonably  indicate 
the  guilt  of  the  accused? 

An  intelligent  belief  is  that  condition  of  mind 
produced  (a)  by  the  visible  conception  of  external 
objects,  or  (b)  by  impressions  which,  being  sub- 
jected to  rational  tests,  reasonably  indicate  the  ex- 
istence of  certain  facts.  An  unintelligent  belief  is 
produced  either  by  a  visible  conception  of  external 
objects,  or  by  crude  impressions  which  are  accepted 
blindly,  without  subjecting  them  to  the  light  of 
reason.  An  unintelligent  belief  is  produced  in 
minds  unable  to  distinguish  between  the  truth  and 
palpable  error.  An  intelligent  belief  may  be  com- 
pared to  gold  which  has  been  purged  of  its  dross, 
and  gleams  with  the  light  of  truth.  An  unintelli- 
gent belief  is  like  a  lump  of  lead  which,  with  its 
dross,  is  accepted  as  pure  metal.  An  intelligent 
mind  receives  impressions  of  invisible  objects  or 
things  and  subjects  them  to  the  crucial  test  of  rea- 
son. But  the  unintelligent  mind  receives  such  im- 
pressions, and  jumps  to  the  conclusion  thut  they  in- 
dicate certain  inexorable  facts,  incapable  of  expla- 
nation or  elucidation. 

Now,  to  believe  that  Lizzie  Borden  is  guilty  of 
killing  her  stepmother  in  order  to  gain  money  re- 
quires a  conception  of  her  character  so  irrational  so 
depraved  and  so  brutal  that  our  moral  natures  in- 
stinctively revolt  at  the  very  thought.  But  the  as- 
sumption that  she  killed  her  father  in  order  to  con- 
ceal her  crime  against  her  stepmother  is  simply 
amazing,  and  utterly  defies  acceptance  by  rational 
beings. 

On  behalf  of  the  accused,  it  has  been  shown  that 
she  had  every  thing  to  gratify  her  tastes,  which 
were  simple.  She  spent  her  time  and  money  in 
doing  good  for  her  fellow-beings.  She  was  never 
accused  of  being  vicious  or  of  having  vicious  in- 
clinations, or  of  committing  vicious  acts.  It  is 
shown  that  she  was  a  woman  of  admirable  traits  of 

character;  that  she  was  trui 
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and  had  always  borne  an  unblemished  reputation ; 
that  she  was  a  refined  and  well-bred  lady,  and,  last 
but  not  least,  that  she  was  a  Christian,  and  fully 
lived  up  to  the  professions  she  made. 

When  a  crime  is  committed,  the  attending  facts 
and  circumstances  often  indicate  the  existence  of  a 
motive  in  the  mind  of  the  actor,  and  an  intention 
whicli  is  followed  by  the  specific .  overt  act.  But 
here  we  have  no  attending  facts  or  circumstances 
upon  whicli  we  can  reasonably  base  a  motive  or  in- 
tention to  commit  the  crime,  and  we  are  obliged  to 
assume  a  wholly  improbable  and  monstrous  condi- 
tion of  affairs  in  order  to  assume  a  motive  for  the 
crime. 

Notwithstanding  the  fact  that  the  able  counsel 
for  the  State,  with  sleuth  hound  detectives,  with  all 
the  advantage  which  the  ample  means  of  the  State 
could  supply,  with  every  opportunity  to  probe  the 
matter  from  the  inner  side  and  lower  depths,  failed 
to  discover  proofs  of  her  guilt  —  and  notwithstand- 
ing the  two  powerful  presumptions  in  her  favor 
which  arose  from  humane  and  consanguinal  in- 
stincts, and  from  her  blameless  and  well-ordered 
life — some  people  will  still  persist  in  believing  her 
guilty  of  one  of  the  most  atrocious  crimes  of  this 
ajje.  They  hold  her  personally  accountable  for  the 
crime  simply  because  she  hud  the  misfortune  to  be 
in  the  house  at  the  time  it  was  committed,  and  no 
one  else  is  known  to  have  been  there  at  the  time 
against  whom  the  same  suspicions  could  be  directed. 
When  the  Stite  arrested  and  imprisoned  Lizzie  Bor- 
den for  these  crimes,  thereupon  many  people  jumped 
to  the  conclusion  that  she  was  guilty,  and  without 
stopping  to  analyze  their  belief  to  see  if  it  was  jus- 
tified by  un  intelligent  conception  of  the  case,  they 
unconsciously  permitted  this  belief  to  become  grad- 
ually stronger,  and  they  have  clung  to  it  with  bull- 
dog tenacity  ever  since.  Because  she  was  holdcn 
for  the  crime,  people  associated  her  with  it  so  inti- 
mately that  it  was  difficult  to  dissociate  these  two 
objects — the  crime  and  the  accused — which  were 
present  to  the  mind,  and  they  soon  became  amalga- 
mated. And  the  result  was  a  firm  belief  in  her 
guilt.  So  it  was  as  difficult  to  eradicate  the  belief 
of  guilt  as  the  recollection  of  the  crime  itself.  A 
suspicion  that  a  person  committed  a  crime  will,  if 
constantly  entertained,  soon  develop  into  a  firm  be- 
lief in  guilt.  Evil  thoughts  entertained  will  soon 
occupy  a  permanent  place  in  our  minds,  and  exclude 
all  good  ones.  The  human  mind  is  peculiarly  suscep- 
tible to  false  or  evil  impressions,  and  when  such  im- 
pressions have  once  taken  the  form  of  a  definite  be- 
lief, it  is  difficult  to  eradicate  that  belief  whether  it 
be  an  intelligent  one  or  not.  A  belief  in  guilt  which 
is  the  result  of  false  or  evil  impressions  is  harder  to 
eradicate  than  a  belief  in  innocence  which  is  due  to 
correct  or  good  impressions.     For  such  is  the  con-  1 


dition  of  the  human  mind.  It  is  much  easier  to 
overcome  good  traits  of  character  than  evil  ones. 
So  it  is  much  easier  to  fall  from  than  to  regain  the 
parapet  of  virtue. 

Now  let  us  examine  the  largely-prevailing  belief 
that  this  unfortunate  woman  is  guilty  of  the  crimes, 
and  see  what  it  implies,  and  what  conditions  must 
necessarily  exist  in  order  to  justify  that  belief.  Be- 
cause the  accused  had  an  opportunity,  not  proved  to 
have  been  exclusive.becauseshe  happened  in  the  usual 
course  of  events  to  be  at  the  loeut  in  quo  at  the  time  the 
crimes  were  committed,  people  argue  that  she  must 
necessarily  have  been  possessed  of  demoniacal  pas- 
sions For  when  you  argue  that  she  is  guilty,  ipso 
facto,  you  argue  that  she  was  possessed  of  a  wicked 
spirit  when  the  opportunity  presented  itself.  Prove 
that  she  had  th#  exclusive  opportunity,  and  you  must 
also  prove  that  she  not  only  had  a  motive  and  an  in- 
tention to  commit  the  crimes,  but  that  she  was  pos- 
sessed with  the  devilish  malignity  to  act,  and  did 
act,  in  accordance  with  that  motive  and  intention. 
Does  the  prima  facie  evidence  of  an  exclusive  oppor- 
tunity necessarily  presuppose  the  existence  of  a  mo- 
tive and  the  requisite  malignity?  Certainly  not  In 
this  connection  there  are  two  circumstances  which 
must  be  considered:  First,  physical  position;  and 
second,  mental  condition.  The  first  was  indisputa- 
ble, though  perfectly  natural  and  right.  The  second 
was  either  good  or  violently  bad.  Now  her  position 
does  not  furnish  any  indication  of  her  mental  con- 
dition. Had  she  been  with  her  sister  that  day  in 
another  place,  and  her  acts  and  words  been  per- 
fectly natural,  we  should  attribute  to  her  the  same 
mental  condition  as  her  sister's.  Why  then  should 
we,  in  the  absence  of  any  unnatural  or  incriminat- 
ing acts  or  words,  attribute  to  her  any  different  con- 
dition of  mind  on  the  day  of  the  crime,  while  she 
was  at  home  as  usual,  than  we  should  if  she  had 
been  with  her  sister  at  another  place  when  the  crime 
was  committed?  To  adjudge  her,  we  must  prove 
two  things :  First,  opportunity ;  and  second,  an  ab- 
normal mental  condition.  Now,  from  her  position, 
which  was  purely  involuntary,  we  cannot  argue  an 
abnormal  mental  condition  which  was  voluntary 
and  premeditated.  Her  position,  acts  or  words  are 
absolutely  barren  of  any  thing  from  which  we  can 
argue  a  wicked  mental  condition.  In  order  to  show 
the  necessary  mental  condition  which  is  an  effect, 
we  must  also  show  a  cause.  But  position  is  not 
cause,  for  that  is  a  purely  physical  circumstance.  A 
conclusion  must  be  based  upon  a  premise.  But  her 
position,  which  was  physical,  does  not  furnish  a 
premise  upon  which  we  can  base  a  conclusion  which 
is  mental.  A  physical  condition,  position  or  posi- 
tive act,  considered  together,  may  indicate  the  ex- 
istence of  a  certain  mental  condition,  but  from  the 
mere  natural  or  accidental  position  alone  of  a  person 
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at  a  given  time  and  place,  we  cannot  prove  the  ex- 
istence of  an  unnatural  and  depraved  mental  condi- 
tion, in  (Jie  absence  of  circumstances  which  tend  to 
prove,  or  to  cause  such  mental  condition.  From  her 
position,  which  was  purely  involuntary  but  per- 
fectly natural,  we  cannot,  in  the  absence  of  known 
facts,  base  a  conclusion  which  necessarily  implies  a 
certain  and  determinate  mental  condition.  Again, 
in  order  to  justify  a  belief  in  guilt,  we  must  be  sat- 
isfied that  there  was  an  opportunity,  and  that  at 
such  an  opportunity  there  existed  not  only  a  mo- 
tive, but  also  a  determined  purpose  to  commit  the 
crime.  Conceding  an  opportunity,  and  assuming  a 
motive,  yet  what  have  we  to  show  that  there  was  a 
concurrent  determined  purpose?  What  is  there  in 
opportunity  and  motive  which  proves  concurrent, 
determined  and  wicked  purpose  to  commit  a  crime? 
Nothing  whatever.  We  meet  people  every  day  who 
have  a  motive  and  an  opportunity  to  commit  crime, 
yet  they  are  lacking  in  moral  depravity,  and  through 
fear  of  detection  and  punishment,  do  not  muster 
sufficient  courage  to  enable  them  to  commit  the  act , 
they  do  not  attain  that  abnormal  or  ferocious  men- 
tal condition  and  determined  purpose  which  are 
necessary  to  enable  them  to  commit  a  deed  which 
they  have  both  a  motive  and  an  opportunity  to  per- 
form. 

Motive  is  a  desire  to  attain  some  end,  to  accom- 
plish some  purpose.  It  is  born  of  goodness,  of  self- 
ishness, or  of  acquisitiveness.  It  may  be  good,  bad 
or  indifferent.  But  motive  may  be  merely  passive 
and  inert,  like  a  gem  awaiting  the  cooperation  of 
other  essential  elements  to  develop  it.  It  may  never 
develop,  but  gradually  fadeaway;  or  it  may  be  act- 
ive, and  if  an  evil  motive,  may  ripen  into  an  inten- 
tion, determination  or  fixed  purpose  to  accomplish 
the  desired  evil  deed.  Now  there  may  be  a  motive 
to  commit  a  crime,  but  in  order  to  be  effective,  that 
motive  must  generate  a  determined  intention  to 
commit  the  desired  or  necessary  physical  act,  and 
the  motive  and  determined  purpose  must  be  fol- 
lowed by  a  corresponding  overt  act  committed  in 
pursuance  of  such  motive  and  purpose.  The  inten- 
tion or  determined  purpose  to  commit  a  crime  is  an 
intermediary  function  between  motive  and  physical 
act  which  is  necessary  to  the  consummation  of  that 
purpose.  Motive  and  intention  are  mental  pro- 
cesses. Motive  generates  intention,  which  in  turn 
sets  in  motion  the  physical  force  necessary  to  ac- 
complish the  act.  Ordinarily,  we  can  only  deter- 
mine the  existence  of  motive  or  intention  by  some 
physical  act,  appearance  or  word  which  reasonably 
indicates  its  existence.  If  it  be  claimed  that  mo- 
tive and  intention  are  evil,  the  proof  of  their  exist- 
ence and  evil  character  must  be  established  beyond 
a  reasonable  doubt,  in  order  to  overcome  the  natu- 
ral presumption  of  innocence.     But  if  an  evil  mo- 


tive and  intention  be  shown  to  exist,  we  must,  in 
order  to  prove  a  criminal  deed,  show  some  physical 
or  overt  act  which  is  due  to  their  existence,  and 
that  such  act  is  the  direct  and  proximate  result  of 
the  evil  motive  and  intention.  Moreover,  we  must 
show  that  the  criminal  act  corresponds  exactly  with 
the  evil  motive  and  intention :  that  the  evil  motive 
and  intention  are  the  parents  of  the  evil  child — the 
criminal  act. 

Now  what  is  there  in  the  conduct  or  words  or  ap- 
pearance of  Lizzie  Borden  which  reasonably  indi- 
cates the  existence  of  an  evil  motive  and  intention, 
followed  by  a  corresponding  evil  act?  The  crimes 
were  most  atrocious.  They  were  an  effect  or  result. 
So  there  must  have  been  a  corresponding  atrocious 
cause  or  condition — a  mind  wrought  up  to  a  terri- 
ble frenzy  and  possessed  of  a  devilish  malignity. 
Hence,  if  Lizzie  Borden  committed  the  crimes,  or 
either  of  them,  she  must  have  had  a  diabolical  mo- 
tive and  an  intention  or  determined  purpose  as  furi- 
ous as  that  of  a  wild  beast,  which  led  to  the  physi- 
cal acts  of  which  we  have  such  tragic  evidence. 
And  if  she  committed  both  crimes,  this  terrible  fury 
must  have  continued  unabated  for  over  an  hour, 
the  time  which  is  supposed  to  have  elasped  between 
the  commission  of  the  two  crimes.  But  man  or 
woman — any  thing  short  of  a  wild  beast  or  fiend  in- 
carnate, the  actor  in  those  crimes  must  have  been 
possessed  of  an  extraordinary  mental  condition — 
that  insatiable  fury  and  ferocity  necessary  to  gene- 
rate the  physical  force  required.  And  that  condi- 
tion of  mind  must  have  been  the  result  either  of  an 
abnormal  or  diseased  brain,  or  have  required  a  long 
period  of  training  and  preparing  or  moral  deprav- 
ity in  order  to  attain  the  required  mental  condition. 
And  when  that  condition  was  once  attained,  it 
never  subsided  for  weeks  or  months,  if  indeed  it 
has  subsided  to-day.  Only  death  could  abate  such 
a  terrible  and  ferocious  passion.  Now  we  are  con- 
fronted again  with  this  all-important  question: 
What  was  there  in  the  condition  or  physical  posi- 
tion of  Lizzie  Borden  which  indicated  the  existence 
prior  to  the  commission  of  the  crimes,  of  such  a 
fearfully  abnormal  mental  condition,  fury  or  frenzy? 
When  or  how  did  that  mental  condition  generate? 
Where  are  the  successive  steps  in  its  formation? 
When  did  it  subside?  Why  did  the  detectives 
wholly  fail  to  discover  a  trace  of  it?  Why  is  there 
no  trace  of  the  formation  of  this  passion,  or  ele- 
ments conducive  of  its  origin,  growth  and  develop- 
ment, or  of  soil  favorable  to  its  cultivation?  We 
know  that  her  physical  form  was  present  in  the 
house  at  the  time  of  the  commission  of  the  crimes, 
but  what  is  there  in  this  circumstance  from  which 
we  can  infer  the  existence  of  the  necessary  mental 
condition — the  horrible  motive  which  generated  a 
terrible  fury  which  set  in  motion  the  fearfully  de- 
structive force?   We  concede  the  necessary  physical 
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position  and  opportunity,  but  bow  can  we  show  the 
other  absolutely  necessary  element  in  the  tragedy — 
the  normal  and  terribly  depraved  mental  condition? 
From  the  accidental  circumstance  that  the  father 
possessed  ample  pecuniary  means,  can  we  safely  as- 
sume that  the  daughter  conceived  a  motive  and 
formed  a  purpose  to  obtain  such  pecuniary  means 
by  the  commission  of  a  horrible  crime?  But  if  she 
did  possess  such  a  motive  and  intention,  what  is 
there  to  indicate  that  she  committed  the  overt  act 
in  pursuance  of  such  motive  and  intention?  The 
police,  the  court  and  jury,  by  the  most  thorough 
and  painstaking  efforts  have  failed  to  discover  a 
particle  of  evidence  of  the  overt  act,  and  we  are 
bound  therefore  to  presume  that  no  such  motive  or 
intention  existed.  We  have  the  two  strong  pre- 
sumptions of  innocence  and  the  entire  absence  of 
proof  of  overt  acts  to  show  the  non-existence  of 
motive  and  intention,  without  which  no  crime  could 
have  been  committed.  Can  we  make  this  acciden- 
tal possession  of  means  by  her  father  prove  the  ex- 
istence of  an  evil  motive  and  determination  to  ob- 
tain the  money  by  the  commission  of  the  horrible 
crime?  Can  we  make  this  physical  circumstance 
overbalance  the  presumptions  arising  from  humane 
and  consanguinal  instincts;  can  we  make  it  over- 
come the  virtue  and  debase  the  moral  nature  of  an 
hitherto  spotless  woman?  Most  assuredly  not. 
And  the  only  possible  basis  for  the  assumption  of  a 
motive  and  determined  purpose  is  the  accidental 
possession  by  her  father  of  pecuniary  means  which 
she,  by  some  remote  contingency,  might  not  entirely 
obtain. 

And  on  such  an  assumption  we  can  only  argue 
the  existence  of  an  evil  and  criminal  intention  and 
determination  to  obtain  such  pecuniary  means,  and 
the  commission  of  a  corresponding  criminal  act, 
from  proof  that  the  accused  was  possessed  of  a 
vicious  and  evil  disposition,  and  had  been  notori- 
ously guilty  of  vicious  and  evil  acts.  But  all  the 
known  facts  regarding  the  life  and  character  of 
Lizzie  Borden  conclusively  rebut  and  absolutely 
overthrow  the  assumption  which  we  are  obliged  to 
make  in  order  to  believe  her  guilty. 

Our  minds  conceive  that  the  crime  was  commit- 
ted, and  seek  an  object  or  actor  in  the  deeds.  As 
no  other  object  or  actor  is  present  to  our  minds,  we 
decide  that  Lizzie  Borden  is  the  culprit.  But  why? 
Simply  because  there  is  no  other  object  or  actor 
present  to  the  mind.  Consequently  we  believe  her 
guilty  because  there  is  no  other  object  or  actor  for 
the  mind  to  dwell  upon,  and  no  one  else  to  believe 
guilty.  And  the  result  is  that  we  have  nothing 
upon  which  to  base  this  belief  of  guilt,  except  the 
accidental  circumstance  that  she  was  in  the  house 
at  the  time,  and  no  one  else  was  present  upon  whom 
we  are  willing  to  charge  it.     Our  belief  that  the 


crime  was  committed,  and  that  it  was  committed  by 
a  human  hand,  is  absolute.  The  second  component 
part  of  this  belief  embraces  an  active  physical 
agent.  .  But  the  exact  identity  of  that  agent  is  un- 
known, and  on  this  point  we  grope  helplessly  in  the 
dark.  So  we  seize  upon  the  first  and  most  avail- 
able agent  that  appears,  and  compel  it  to  supply  the 
missing  link  without  considering  the  character  of 
the  essential  agent.  The  mere  presence  at  the  locus 
in  quo  of  an  agent  or  actor  implies  nothing  unusual 
or  extraordinary,  but  from  the  character  of  the  act, 
we  must  see  clearly  that  the  essential  agent  or  actor 
in  the  crimes  must  have  been  an  extraordinary  one 
— a  fiend  in  human  shape.  But  when  we  consider 
the  latter  fact  in  the  light  of  reason,  we  readily  per- 
ceive that  there  is  nothing  to  indicate  that  Lizzie 
Borden  could  have  been  that  essential  and  extraor- 
dinary agent.  When  we  examine  this  belief  care- 
fully, we  find  that  it  is  composed  of  three  compo- 
nent elements:  (a)  The  deed  was  committed,  (b)  It 
was  committed  by  the  hand  of  some  one  at  the 
scene,  (c)  The  hand  which  committed  the  acts 
was  directed  and  controlled  by  a  mind  in  the  high- 
est state  of  frenzy.  Of  these  component  parts,  A. 
and  B.  are  perfectly  natural  and  rational,  because 
founded  upon  known  facts,  or  circumstances  which 
clearly  prove  the  existence  of  these  facts.  But  when 
we  come  to  analyze  the  component  part  c,  we  are 
instantly  confronted  with  insuperable  difficulties. 
For  we  cannot  deny  that  the  character  of  the  essen- 
tial actor  was  terribly  brutal,  and  naturally  so,  and 
that  it  had  been  so  for  some  time  previous  to  the 
crimes.  Then,  it  is  obvious  that  the  component 
•  part  c  of  this  belief,  which  embraces  Lizzie  Borden 
alone,  is  entirely  erroneous  and  wrong,  for  the 
known,  undisputable  facts  which  we  are  bound  to 
accept  prove  conclusively  that  she  could  not  have 
been  the  essential  actor  in  the  crime. 

As  the  essential  actor  in  the  deeds,  a  physical 
agent,  is  present  to  our  minds,  so  there  must  also  be 
an  object  which  we  can  accept  as  the  indicium  of 
the  existence  of  a  motive  and  determined  purpose — 
an  abnormal  mental  condition  which  controlled 
and  actuated  that  actor  or  physical  agent,  the  per- 
petrator of  the  crimes.  But  where  is  that  object? 
Where  is  there  an  indicium  of  a  motive,  and  a  de- 
termined purpose  which  produced  a  fiend  incar- 
nate? 

Examples  of  an  unintelligent  belief  are  witnessed 
on  every  hand.  An  ignorant  traveller  in  the  desert 
sees  what  appears  to  be  a  beautiful  sheet  of  water. 
He  believes  that  the  water  exists  not  far  ahead. 
Burning  with  thirst,  he  pushes  onward  in  search 
of  the  phantom  sea.  But  an  intelligent  man  would 
readily  perceive  that  it  was  a  deception  —  a  mirage. 
Another  man  hears  strange  sounds  about  his  house, 
and  promptly  attributes  them  to  "spooks."  But 
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the  intelligent  man  will,  by  investigation,  ascertain 
that  the  sounds  are  due  to  tbe  phenomena  of  nature. 
The  case  of  St.  Paul  after  the  shipwreck  is  a  most 
striking  one.  After  he  was  cast  upon  the  island  of 
Melita,  the  barbarous  people  built  a  Are  for  the  refu- 
gees. When  Paul  had  laid  a  bundle  of  sticks  on 
tbe  fire,  a  viper  sprang  from  the  flames  and  fastened 
upon  his  hand,  and  the  barbarians  quickly  con- 
ceived a  suspicion  that  he  was  a  murderer  whom, 
though  he  had  escaped  the  sea,  vengeance  still  pur- 
sued. Now  had  he  fallen  down  and  died  from  the 
sting  of  the  venomous  srrpent,  that  suspicion  would 
instantly  have  ripened  into  a  firm  belief  that  he  was 
a  veritable  murderer,  and  no  amount  of  persuasion 
could  have  dislodged  this  idea  from  the  minds  of 
those  people.  Why*  was  this?  Simply  because 
there  was  no  other  apparent  cause  to  assign  for  this 
evident  manifestation  of  divine  wrath.  Their  minds 
grasped  and  clung  to  the  first  idea  that  presented  it- 
self, just  as  a  famished  wild  beast  seizes  its  prey.  Yet 
to  intelligent  men  this  belief  would  have  appeared  ir- 
rational and  absurd.  "  But  after  they  had  looked  a 
great  while,  and  saw  no  harm  come  to  him,  they 
changed  their  minds,  and  said  that  he  was  a  god." 
Here  is  another  striking  example  of  an  unintelligent 
belief.  Paul  had  not  yet  performed  a  single  act 
from  which  the  people  could  reasonably  infer  that 
he  was  a  god.  Intelligent  persons  would  have  said 
at  once  that  the  viper  was  harmless.  From  a  mere 
suspicion  or  surmise,  the  people  quickly  jumped  to 
the  conclusion,  first,  that  Paul  was  a  murderer,  and 
then  that  he  was  a  god.  They  suspected  that  he 
was  a  murderer  for  about  the  same  reason  that  peo- 
ple suspected  that  Lizzie  Borden  was  a  murderer, 
yet  they  had  absolutely  no  grounds  for  such  suspic- 
ion. In  both  cases  they  sought  a  cause  for  the  act, 
and  finding  none,  promptly  assigned  it  to  the  most 
available  one.  And  here  it  is  observable  that  the 
people  quickly  assumed  an  evil  view  of  the  strange 
manifestation,  and  clung  tenaciously  to  that  view 
as  long  as  there  was  any  possible  reason  to  do  so. 
So  in  the  Borden  case,  people  began  to  watch  the 
poor  woman  for  evil,  and  entertained  a  suspicion 
against  her,  and  when  tbey  saw  no  other  object  to 
attribute  the  act  to,  they  jumped  to  the  conclusion 
that  she  must  be  guilty.  Yet,  like  the  barbarians  of 
Melita,  they  did  not  stop  to  analyze  that  belief  or  to 
subject  it  to  the  light  of  reason. 

To  believe  that  Lizzie  Borden  is  guilty  is  to  be- 
lieve that  all  other  persons  are  innocent  of  the 
crime,  and  that  all  other  persons  were  free  from  a 
motive  or  determined  purpose  to  commit  that  crime. 
But  why  this  discrimination?  Because  she  hap- 
pened, in  the  usual  course  of  events,  to  be  in  the 
house  when  the  crimes  were  committed,  it  does  not 
follow  that  she  alone  of  all  other  persons  was  pos- 
sessed of  a  motive  and  determined  purpose.  Why  is 
she  not  entitled  to  the  same  consideration  in  respect 


to  the  absence  of  motive  and  determined  purpose, 
and  to  the  presumption  of  innocence,  as  other  per- 
sons? Justice  demands  that  this  woman,  whose 
life,  character,  acts  and  words  previous  to  the  com- 
mission of  the  crimes  conclusively  rebut  any  pre- 
sumption of  an  abnormal  or  depraved  mental  condi- 
tion, and  against  whom  there  is  not  a  scintilla  of 
proof  of  any  overt  acts,  should  henceforth  stand  be- 
fore the  world  as  pure  and  innocent.  It  is  a  rank 
injustice  to  lay  upon  her  shoulders  the  responsibil- 
ity for  these  crimes  because  she  happened  at  the 
time  to  be  present  in  her  own  liome.  She  was  not 
her  father  and  mother's  keeper. 

From  these  considerations,  it  seems  clear  that  peo- 
ple have  not  formed,  or  cannot  consistently  retain, 
an  intelligent  belief  that  this  woman  is  guilty  of  the 
crimes  charged  to  her.  For  the  only  possible  ground 
upon  which  such  a  belief  can  be  founded  is  the  mere 
naked  fact  that  the  accused  was  in  the  house  when 
the  crimes  were  committed.  There  was  absolutely 
nothing  in  her  physical  condition  which  indicated 
guilt.  So  we  cannot  accept  this  mere  physical  posi- 
tion as  evidence  of  that  abnormal  mental  condition 
which  must  have  actuated  and  controlled  the  perpe- 
trator of  those  crimes.  We  have  seen  that  physical 
position  alone  does  not  indicate  mental  or  moral 
depravity.  Physical  position  is  easy  to  prove,  but 
an  abnormal  mental  condition  is  most  difficult,  and 
often  impossible,  to  prove  by  any  species  of  evi- 
dence. Tbe  former  is  visible  to  the  human  eye,  but 
the  latter,  which  is  the  most  subtle  and  elusive  pas- 
sion, is  only  discernible  to  the  Divine  Being. 

Therefore  we  clearly  perceive  how  utterly  incon- 
sistent, absurd  and  unjust  it  is  for  people  to  accept 
the  mere  physical  position  of  this  woman  as  conclu- 
sive evidence  of  an  essential  mental  aberration  suffi- 
cient to  produce  a  determined  and  effective  purpose 
to  commit  an  atrocious  crime.  Such  a  belief  is 
based  entirely  upon  assumptions  drawn  from  a  mere 
physical  position  which  is  absolutely  devoid  of  sig- 
nificance, and  a  total  misconception  of  the  facts.  It 
is  due  to  ignorance  and  mental  deception,  superin- 
duced by  the  natural  wickedness  and  depravity  of  • 
the  human  heart. 

Before  the  people  form  a  settled  belief  of  the 
guilt  of  an  accused  person,  they  should  endeavor  to 
understand  the  true  nature  of  such  a  belief,  and  the 
essential  conditions  which  are  absolutely  necessary 
in  order  to  justify  such  a  belief.  Otherwise  they 
are  wholly  incompetent  to  become  the  arbiters  of 
life  and  death. 

Gborgb  A.  Benham. 

14  State  Street,  Boston,  Feb.  38,  1894. 


Justice  Brewer,  of  the  United  States  Supreme 
Court,  teaches  a  Bible  class  in  the  First  Congrega- 
tional Church  of  Washington. 
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INJUNCTION     AGAINST     GARBLED     EX- 
TRACTS FROM  NEWSPAPERS. 

A  NOTABLE  step  in  the  modern  development  of 
what  we  may  call  newspaper  law  has  been 
taken  by  the  High  Court  of  Justice  in  England. 
That  tribunal  has  maintained,  in  the  most  emphatic 
manner,  the  right  of  a  newspaper  to  prevent,  by  in- 
junction, the  republication  of  misleading  extracts 
from  its  articles. 

On  September  26,  1886,  there  appeared  in  the 
London  Times  a  leading  article  concerning  a  system 
of  auction  sales  then  prevailing  in  London,  called 
"auction  knockouts."  The  article  described  these 
knockouts  as  "one  of  the  most  iniquitous  abuses 
ever  introduced  into  a  respectable  trade."  It  then 
spoke  of  the  advantages  of  auction  sales  made  in 
good  faith,  but  "in reality,"  said  the  Times,  "under 
the  present  system,  an  auction  is  the  most  unfair  of 
all  sales,  and  is  the  most  ruinous  method  of  dispos- 
ing of  any  sort  of  goods."  Further  remarks  were 
made  about  the  knockout  system,  which  was  de- 
signed to  exclude  competition  at  auctions,  and  the 
article  ended  with  these  words:  "As  matters  are 
now  managed,  no  one  will  resort  to  an  auction  who 
can  dispose  of  his  goods  by  any  other  means." 

Mr.  Charles  Lowe,  a  dealer  in  second-hand  books 

in  Birmingham,  recently  published  a  catalogue,  upon 

the  cover  of  which  was  printed  this  notice : 

"  Books  wanted  to  purchase  -libraries  or  smaller  collections 
of  books  bought  (or  cash  at  the  maximum  market  value  with- 
out any  deductions  or  delays.  The  danger  of  selling  by  auc- 
tion, rather  than  disposing  of  libraries  to  respectable  dealers, 
has  been  pointed  out  by  a  leading  article  in  the  Time*,  from 
which  the  following  Is  an  extract:  '  An  auction  is  the  most  un- 
fair of  all  sales,  and  is  the  most  ruinous  method  of  disposing 
of  any  sort  of  goods.  As  matters  are  now  managed,  no  one 
will  resort  to  an  auction  who  can  dispose  of  his  goods  by  any 
other  means.' " 

The  extract  from  the  Times'1  s  article  contained  in 
the  bookseller's  notice  omitted  the  words,  "  In 
reality,  under  the  present  system,"  with  which  the 
first  sentence  began,  and  conveyed  the  false  idea 
that  the  newspaper  had  condemned  auctions  gen- 
erally, instead  of  condemning  only  such  auctions  as 
were  fraudulently  conducted. 

The  advertisement  attracted  the  attention  of 
many  British  auctioneers,  and  some  of  them  made 
inquiry  concerning  the  article  at  the  office  of  the 
newspaper.  Thereupon  Mr.  Walter,  for  the  proprie- 
tors of  the  Times,  brought  a  suit  in  the  Chancery 
Division  of  the  High  Court  of  Justice,  asking  for 
an  injunction  to  prevent  the  further  publication  of 
the  misleading  extracts. 

The  application  came  on  to  be  heard  before  Mr. 
Justice  Kekewich,  who  granted  the  desired  restrain- 
ing order  at  the  conclusion  of  the  argument  of 
counsel.  In  the  course  of  his  oral  opinion  the 
learned  judge  remarked  as  follows: 

"If  the  Time*  hod  published  any  thing  like  this  extract, 
standing  alone,  they  probably  would  have  laid  themselves  open 
to  very  serious  blame;  and  if  they  had  not  laid  themselves  open 


to  legal  proceedings,  they  certainly  would  have  been  highly 
culpable  in  thus  describing  a  mode  of  sale  which  the  court  fre- 
quently resorts  to,  and  very  often  highly  approves  of— that  is 
to  say,  sale  by  auction.  This  gentleman,  the  defendant,  baa 
ingeniously  taken  one  sentence  from  about  one-third  down  the 
article,  tacked  it  on  to  the  last  sentence  at  the  end,  and  then 
says  that  Is  a  fair  summary.  It  Is  rather  astonishing,  I  sup- 
pose, for  the  writer  of  an  article  in  the  Times  to  be  told  that  his 
article  could  be  summarized  in  that  way.  But  this  article  is 
not  summarized  by  this  extract .  The  extract  does  not  give  the 
slightest  idea  of  what  the  article  is.  It  is  devoted  to  all  auc- 
tions, Instead  of  to  this  particular  class  of  auctions,  and  it 
trounces  them  all  in  this  severe  language.  That  Is  an  Injury 
to  the  Times.  Mr  Cross  dwells  on  the  injury  to  the  auction- 
eers. Indirectly,  no  doubt,  auctioneers  may  complain;  and  if 
they  complain,  that  may  affect  the  Times,  of  which,  do  doubt, 
the  auctioneers  are  large  customers  by  way  of  advertisements. 
But  the  Times  itself  has  the  right  to  say,  *  You  shall  not  pub- 
lish our  article,  either  wholly,  partially,  or  by  way  of  summary, 
or  by  way  of  extract,  otherwise  than  fairly.  If  you  depart 
from  that,  and,  still  more,  if  departing  from  the  fair  summary, 
you  give  an  entirely  different  color  to  our  article,  then  you  are 
saying  that  we  have  said  something  which  we  have  not,  and 
that,  you  have  no  right  to  do.'  The  injunction  must  go ;  and, 
this  being  the  trial  of  the  action,  it  will  be  made  perpetual,  with 
costs  ' " 

It  is  easy  to  see  how  a  newspaper  might  be  greatly 

injured  among  the  members  of  any  particular  trade 

or  calling  by  the  publication  of  misleading  extracts 

from  its  articles,  conveying  the  erroneous  idea  that 

it  had  unjustly  denounced  persons  pursuing  that 

calling.     The  decision  in  this  case  is  in  favor  of 

honesty  and  good  morals. — New  York  Sun. 


A  MAN  WITH  A  DOUBLE. 

LOOKING  over  the  files  of  au  old,  and  yet  not  so 
very  old,  Courant,  recently,  there  was  found  a 
story  that  is  not  without  interest  to-day.  The  paper 
said  it  had  especial  interest  then  because  it  dealt 
with  that  "very  rare  offense,  bigamy."  Perhaps 
that  way  of  puttiug  it  is  itself  interesting  in  these 
days. 

The  story  concerns  one  Sidney  T.  Smith.  He  ap- 
peared one  day  at  Greensboro,  North  Carolina,  with 
a  letter  of  introduction,  to  whom  it  may  concern, 
from  his  father,  a  wealthy  planter  of  Perry  county, 
Alabama,  saying  that  Sidney  was  to  come  into  his 
large  estates  eventually  and  would  first  study  law. 
The  letter  took,  and  Sidney  got  a  desk  in  a  law  office, 
got  credit  at  all  the  stores,  and  finally  married  a  nice 
girl,  a  Miss  Brannock.  About  those  days  Sidney 
got  a  letter  conveying  the  sad  news  of  his  father's 
death,  and  Father-in-law  Brannock  took  hold  to 
help  him  settle  things  up  —  a  proceeding  that  in- 
volved raising  considerable  money  at  once,  for  there 
was  an  intricate  joint  operation  with  one  Edward 
Boling  of  Caswell,  North  Carolina. 

This  Boling  case  went  on  from  bad  to  worse  and 
at  last  with  tears  in  his  eyes  Son-in-law  Smith  went 
to  Father-in-law  Brannock  with  the  damning  evi- 
dence that  Boling  had  cheated  them  shamelessly  by 
false  deeds  and  other  frauds.  Mr.  Brannock  took 
it  very  hard  and  started  the  law  after  Boling  on  his 
own  account  and  finally  the  rascal  was  caught,  and 

Sidney  T.  Smith  was  Edward  Boling!     Boling  had 
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married  a  Miss  Parks  in  Caswell  in  1888,  had  skip- 
ped out  to  Greensboro  on  1840,  and  had  really 
cheated  Smith  and  Brannock  ua  Smith  said  he  had. 
But  Smith  and  Boling  were  the  same  fellow.  The 
father-in-law  had  lost  the  money. 

There  was  no  denying.  Boling  was  a  rascal  and 
a  bigamist.  What  did  they  do  to  him?  Did  they 
talk  of  the  loose  ideas  of  the  age,  of  the  impulses 
of  youth,  of  the  too  great  yearning  for  wealth?  Did 
they  send  him  flowers  in  jail  and  request  only  the 
sinless  to  pelt  him?  No.  They  tried  Edward  Boling; 
they  found  him  guilty ;  they  gave  him  thirty-nine 
lashes  on  the  bare  back  and  they  sent  him  to  jail 
for  three  years,  and  before  they  locked  him  up  they 
branded  his  left  cheek  for  life.  That  was  in  1841.— 
Hartford  Courant. 


(Servviespon&itncR. 

A  Jury  Reports  Its  Disagreement,  in  Vbrsb. 
Editor  of  the  Albany  Law  Journal : 

I  inclose  you  herewith  a  poetic  effusion  which 
emanated  from  a  jury  upon  the  trial  of  the  case  of 
Owiter  v.  Metropolitan  Life  Insurance  Company. 
This  action  was  brought  against  the  company  to  re- 
cover damages  for  alleged  malicious  prosecution. 
The  plaintiff  in  January,  1892,  entered  the  employ- 
ment of  the  defendant  at  one  of  its  agencies  in '  the 
city  of  Brooklyn  under  the  name  of  Leo  Owshowitz. 
He  continued  in  the  employ  of  the  company  there 
until  September  of  that  year,  when  he  resigned. 
Up  to  that  time  in  his  relations  with  the  company, 
he  was  known  only  as  Owshowitz.  In  September, 
he  moved  to  New  York,  and  after  a  period  of  two 
weeks  he  sought  employment  with  the  company  at 
one  of  its  branch  offices  in  this  city  under  the  name 
of  Leo  Owiter,  and  at  that  time  he  signed  an  appli- 
cation for  employment,  in  which  application  it  was 
stated  that  he  had  never  been  in  the  employ  of  the 
company  before,  or  in  any  other  insurance  company. 
The  company  did  not  know  that  he  was  the  same 
person  who  had  previously  been  in  its  employ  in 
Brooklyn.  He  continued  with  the  New  York  agency 
until  January  6,  1893,  when  he  was  arrested.  Some 
time  before  that  one  of  the  Brooklyn  superintendents 
calling  at  the  New  York  agency,  discovered  the  man 
and  reported  him  to  the  company.  That  was  the 
first  actual  knowledge  the  company  had  of  his  iden- 
tity. He  was  arrested  on  January  6,  upon  the  charge 
of  the  company,  that  he  had  obtained  employment 
through  a  false  statement,  as  to  his  name  and  pre- 
vious occupation,  in  violation  of  section  570  of  the 
Penal  Code.  He  was  apprehended  by  the  magis- 
trate and  imprisoned  for  six  days  until  lie  obtained 
bail  in  $300.  Subsequently  the  grand  jury  failed 
to  indict  him,  and  the  prisoner  was  discharged.  He 
thereupon  broug  it  this  action  agaiust  the  company 


to  recover  $2,000  damages.  The  trial  was  begun 
on  Monday,  the  5th  instant,  and  continued  for  three 
days,  until  Wednesday  night.  It  was  submitted  to 
the  jury  at  five  o'clock.  Not  being  able  to  agree 
that  night  they  were  locked  up.  This  morning  they 
came  into  court,  stated  that  they  could  not  agree 
and  handed  to  the  court  the  inclosed  poem,  where- 
upon they  were  discharged.  I  inclose  it  to  you, 
thinking  as  a  bit  of  humor  of  the  law,  it  may  he  of 
interest.  I,  as  counsel  for  the  company,  tried  the 
cause  and  can  state  that  the  above  facts  are  correct. 
Very  truly  yours, 

C.  N.  Boveb,  Jr. 
Nbw  York,  March  8,  1894. 

In  re  John  Doe,  alias  Leo  Owshowitz,  alias  Leo  Owiter  v. 
Metropolitan  Life  Insurance  Company. 

1.  Over  the  sea,  not  over  rich, 
Came  to  town  one  Owshowitz. 
One  time  he's  known  as  son  of  Ma. 
Another  favoring  his  natural  Pa. 

2.  The  two  made  like  by  nuptial  tie, 
The  son  regards  with  equal  eye. 

So  binding  both  with  compound  name 
Assumes  and  uses  the  hyphened  same. 

8.  So  far  as  love  controlled  his  act 
No  one  objects  to  the  fact. 
But  when  for  gain  he  silt  the  two 
And  used  alternate  what  was  true, 

4.  A  cruel  man  invoked  the  law 
To  punish  him  tor  what  he  saw. 
To  court  was  haled  the  two  named  man 
And  went  to  prison  in  a  van. 

6.  For  six  days  incarcerate 

He  suffered  much  in  mind  and  state 
Ere  friend  appeared  to  bid  him,  hail ! 
And  marched  him  forth  with  wanted  bail. 

8.  Now  greatly  maddened  by  his  fate, 
Consuming  all  with  fiery  fate, 
He  seeks  to  punish  one  and  all 
Concerned  in  bringing  round  his  fall . 

7.  He  sues  these  men  for  damage  great 
And  for  the  ills  they  did  create. 
Within  our  hands  his  case  was  placed 
And  we  locked  up  now  feel  disgraced. 
The  tables  turned ,  he  treats  us  111, 
And  we  are  glad  that  he  gets  nil. 

Criminal  Law  in  Germany. 
Editor  of  the  Albany  Law  Journal: 

My  attention  bas  been  called  to  the  "  Notes  "  in 
your  issue  of  March  10,  in  which  astonishment  is 
expressed  that  a  sentence  was  passed  by  a  German 
Criminal  Court  upon  a  man  "to  death  and  to  ten 
years'  imprisonment"  for  administering  poison  to, 
and  afterward  strangling  a  widow. 

Permit  me  to  say  as  a  German  lawyer  that  this  is 
a  natural  (though  on  the  face  surprising)  consequence 
of  the  fact  that  contrary  to  the  English  law,  which, 
to  use  the  language  of  Tennyson,  is  "  a  wilderness 
of  single  instances,"  the  law  in  Germany  is  ad- 
ministered on  enacted  principles,  and  requires  prose- 
cution and  punishment  for  every  wrong.  So,  in  the 
case  mentioned,  the  criminal  was  sentenced  to  ten 
years'  imprisonment  for  administering  the  poison, 
and  to  death  for  afterward  strangling  the  widow. 
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A.b  a  matter  of  course,  the  severer  punishment 
being  executed  first,  no  practical  difficulty  can  arise. 

The  publicity  given  to  the  matter  through  the 
wide  circulation  of  your  journal  suggested  the  idea 
that  this  explanation  might  interest  the  profession 

and  your  readers  generally. 

Paul  C.  Schnitzlbr. 

Nbw  Tobk,  March  15,  1894. 

A  Corporation  Dbfinbo. 

Editor  of  the  Albany  Law  Journal  : 

The  following  is  a  complete  definition  of  a  cor- 
poration, which  I  think  you  will  find  covers  the 
whole  ground : 

"A  corporation  is  an  artificial  person  whose  head 
is  a  president;  whose  members  are  real  persons; 
whose  constitution  and  character  are  its  charter; 
whose  will  and  conscience,  its  by-laws ;  and  whose 
soul  is  wanting — its  life  eternal." 

Dwight  L.  Pendleton. 

Augusta,  Ga.,  March  12,  1894. 

Execution  on  Justice's  Judgment. 
Editor  of  the  Albany  Late  Journal :  t 

In  your  issue  of  March  10,  on  page  171  you  com- 
ment on  the  application  for  leave  to  issue  execution 
on  a  justice's  judgment,  docketed  in  county  clerk's 
office. 

The  decision  of  Surrogate  Vance,  which  apparently 
you  concur  in,  is  in  conflict  with  the  opinion  in  the 
case  of  Rose  v.  Henry,  37  Hun,  398. 

The  denial  of  leave  to  issue  execution  was  doubt- 
less right,  as  three  years  had  not  elapsed  after  let- 
ters, but  the  reason  given  is  wrong  as  the  lien  on 
land  and  right  to  issue  execution  is  continuous  for 
ten  years,  as  held  in  the  above  cited  case. 

P. 

Rochester,  N.  Y.,  March  12,  1894. 


Hew  gfojorfis  and  Ueur  Editions. 

Medical  Jurisprudence,  Forensic  Medicine  and 
Toxicology,  by  R.  A.  Witthaus,  M.  D.,  and 
Tracy  C.  Becker,  LL.  B.,  with  the  Collabo- 
ration of  August  Becker,  Esq.,  and  Seventeen 
Others,  Counsellors  at  Law  and  Physicians. 
Vol.  I,  New  York,  William  Wood  &  Company, 
1894.     Pages  xxix-845. 

Medical  jurisprudence,  aside  from  its  usefulness 
to  the  practising  lawyer,  has  a  fascination  for  the 
lawyer  who  is  a  student  as  well,  and  a  work  on  this 
subject  which  places  Within  reach  of  the  bar  the  re- 
sult of  late  research  by  lawyers  and  of  scientific  in- 
vestigation by  physicians  is  sure  to  meet  with  the 
approval  of  the  profession.  The  treatise  just  issued 
is  the  result  of  the  collaboration  of  an  able  and  well- 
known  physician  and  a  lawyer,  who  aside  from  be- 
ing an  active  practitioner,  is  a  student  of  the  law  in 


its  best  sense.  Dr.  Witthaus  not  only  stands  high 
in  hie  profession,  but  is  well  known  as  professor  of 
chemistry,  physics  and  hygiene  in  the  University  of 
the  City  of  New  York,  while  Mr.  Becker,  in  addition 
to  his  reputation  at  the  bar,  is  professor  of  criminal 
law  and  medical  jurisprudence  in  the  University  of 
Buffalo.  He  has  recently  been  elected  president  of 
the  New  York  State  Bar  Association,  having  been 
very  active  in  forwarding  law  reform  in  the  asso- 
ciation for  a  number  of  years,  and  is  well  known  to 
the  members  of  the  association  and  the  profession 
at  large  as  chairman  of  the  executive  committee  of 
the  association.  The  work  therefore  has  the  favor- 
able presumption  which  always  obtains  where  the 
author  is  a  man  of  standing  and  ability,  and  an  ex- 
amination of  the  work  indicates  that  an  expectation 
founded  on  such  a  presumption  will  not  be  dis- 
appointed. Following  the  introduction  is  a  discus- 
sion upon  the  legal  relations  of  physicians  and  sur- 
geons by  Mr.  Tracy  C.  Becker,  one  of  the  authors 
of  the  work,  treating,  among  other  topics,  of  the 
privileges  and  duties  of  physicians  and  surgeons 
when  examined  as  expert  witnesses  in  courts  of  jus- 
tice, and  of  questions  relating  to  malpractice.  This 
is  followed  by  the  law  of  evidence  concerning  con- 
fidential communications  between  physician  and 
patient  and  a  synopsis  of  the  laws  of  the  States  and 
Territories  regulating  the  practice  of  medicine  and 
surgery.  Mr.  August  Becker  contributes  an  article  on 
"The  Powers  and  Duties  of  Coroners  and  Medical 
Examiners,"  which  is  especially  interesting  in  view 
of  the  action  of  the  Medico-Legal  Society  of  New 
York  city,  to  abolish  the  office  of  coroner,  and  the 
strong  sentiment  which  seems  to  have  been  aroused 
in  favor  of  the  abolition  of  that  office.  "Legal 
Status  of  the  Dead  Body  "  is  edited  by  one  of  the 
authors  of  the  work,  who  acknowledges  his  obligation 
for  valuable  assistance  as  to  this  article,  and  in  a  care- 
ful compiling  of  the  statutes  above  referred  to,  to 
Amasa  J.  Parker,  Jr.,  of  the  Albany  Bar.  "  Medico- 
Legal  Autopsies ; "  "  Personal  Identity ;  "  "Medico- 
Legal  Consideration  of  Wounds; "  "  Death  by  Heat 
and  Cold"  and  the  "Medico- Legal  Relations  of 
Electricity  "  are  some  of  the  other  topics  treated  in 
the  first  volume,  which,  it  will  be  seen,  covers  a  wide 
range. 

The  work  is  that  of  specialists  in  each  particular 
line,  who  have  treated  their  several  subjects  clearly 
and  concisely.  The  value  of  the  treatise  to  the 
practising  lawyer  consists  largely  in  bringing 
together  the  rules  relative  to  medical  jurisprudence 
and  forensic  medicine  within  a  reasonable  compass, 
so  that  the  practitioner  may  be  able  to  study  and 
examine  this  class  of  questions  as  they  arise,  with- 
out reference  to  medical  works  often  difficult  to  be 
understood  by  reason  of  their  technicality  and  ter- 
minology, even  when  accessible,  and  adding  much 
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to  the  comfort  and  convenience  of  the  lawyer  who 
finds  it  necessary  to  make  a  careful  investigation 
upon  any  of  the  topics  treated. 

The  book  is  "  up  to  date,"  as  is  indicated  more 
particularly  by  the  article  upon  Electricity,  but  the 
other  subjects  have  been  treated  in  like  manner  so 
as  to  give  the  result  of  the  latest  decisions  by  the 
courts  and  most  recent  investigations  by  eminent 
specialists.  It  is  one  of  the  few  text-books  that 
will  bear  close  examination  and  stand  the  test  of 
careful  criticism. 

Buurillon  Assignments,  Sixth  Edition,  by  James 

Avery  Webb  of  the  Memphis,  Tenn.,  Bab. 
*"  Mr.  Webb  has  carefully  revised  this  work  to  corn- 
form  to  the  change  of  statutes  of  the  different  States 
and  Territories,  as  well  as  to  the  decisions  made 
since  the  last  edition  was  published.  He  has  elim- 
inated from  the  text  wherever  possible  the  words  of 
the  opinions,  and  has  arranged  them  in  most  in- 
stances as  foot-notes.  The  great  general  utility  of 
this  standard  work  has  been  greatly  increased  by 
this  edition,  which  not  only  contains  all  the  changes 
made  as  above  indicated,  and  which  brings  it  down 
to  date,  but  which  also  has  an  improved  arrange- 
ment of  subject-matter  that  enhances  its  value  of 
practicability  to  lawyers.  The  appendix  contains 
the  present  statute  law  arranged  under  the  names  of 
the  various  States  and  Territories,  and  also  forms 
and  precedents.  The  work  should  prove  of  great 
value  to  lawyers  of  every  State,  who,  by  referring  to 
it,  can  obtain  the  law  of  assignments  of  any  State 
and  thus  save  themselves  much  labor  and  time. 
Published  by  Baker,  Yoorhis  &  Co.,  66  Nassau  street, 
New  York  city. 

The  Rise  and  Growth  op  Elevated  Railway 
Law,  by  Theodore  F.  0.  Demarbst. 
The  first  chapter  contains  a  most  interesting  ac- 
count of  the  origin  of  the  companies  and  the  con- 
struction of  roads  in  New  York  city,  beginning  with 
the  act  of  1866,  which  permitted  ten  or  more  par- 
ties to  incorporate  for  the  purpose  of  constructing, 
maintaining  and  operating  a  railway  for  public  use. 
The  work  shows  the  foundation  of  the  rights  of  the 
property-owners  against  the  railway  companies, 
and  proceeds  to  discuss  the  different  actions  of 
"  Past  Damages  "  "  For  Injunction  "  and  "Anoma- 
lous Actions,"  "  Vendor  and  Vendee,"  "Landlord 
and  Tenant,"  etc.  The  work  is  based  on  the  de- 
cisions made  by  the  various  courts,  and  the  distinc- 
tions drawn  by  the  different  tribunals  are  clearly 
and  distinctly  put  into  words.  The  book  is  printed 
in  excellent  type  and  is  of  special  value  to  lawyers 
who  have  elevated  railway  cases,  and  will  prove  a 
welcome  addition  to  legal  literature.  Published  by 
Baker,  Voorh'is  &  Co.,  66  Nassau  street.  New  York 
city. 


Lawyers'  Reports,  Annotated.  Book  31. 
This  work  contains  all  current  cases  of  general 
value  and  importance  decided  in  the  United  States, 
State  and  Territorial  courts  with  full  annotations. 
The  value  of  this  work  consists  not  only  in  the  wise 
selection  of  cases  determined  by  the  highest  court  of 
appeals  in  the  various  States  and  of  the  United 
States  courts,  but  also  in  the  general  digest  of  de- 
cisions arranged  under  digest  heads,  and  the  index 
to  notes  which  is  valuable  as  a  factor  to  be  used 
with  the  resume  of  decisions.  This  volume  carries 
on  the  general  reporting  system  which  is  under  the 
supervision  of  Burdett  A.  Rich,  Esq.,  and  Henry  P. 
Farnham,  Esq.,  who  were  aided  by  the  publishers, 
editorial  staff  and  by  the  reporters  and  judges  in 
each  court.  Published  by  Lawyers'  Co-operative 
Publishing  Company,  Rochester,  N.  Y. 

American  State  Reports,  vol.  84. 
This  volume  contains  the  decisions  of  the  court  of 
last  resort  of  the  various  States  and  in  this  number 
has  many  of  the  most  important  decisions  of  Florida, 
Illinois,  Kansas,  Kentucky,  Massachusetts,  Michi- 
gan, Missouri,  New  York,  North  Carolina,  Ohio, 
Pennsylvania,  South  Carolina,  Texas  and  Washing- 
ton. Published  by  Bancroft- Whitney  &  Company, 
San  Francisco,  Cal. 

Political  Economy  of  Natural  Law. 
This  work  is  by  Henry  Wood,  Esq.,  author  of 
"God's  Image  in  Man,"  "  Ideal  Suggestions  through 
Mental  Photography"  and  "Edward  Burten."  The 
general  scope  of  this  work  covers  law  of  supply  and 
demand,  law  of  competition,  labor  and  production, 
combinations  of  capital  and  the  various  branches  of 
political  economy,  and  is  written  in  an  easy  and 
pleasant  style  which  makes  the  work  most  compre. 
hensive  and  entertaining.  The  book  should  com- 
mand attention  from  all  interested  in  economical 
problems  and  those  who  are  interested  in  the  pro- 
gress and  prosperity  of  mankind.  It  is  well  pub- 
lished in  clear  type  and  well  bound  in  cloth.  Pub- 
lished by  Lee  &  Shepard,  10  Milk  street,  Boston, 
Mass. 


A  "law  hospital"  has  been  in  operation  in  New 
York  for  eighteen  years.  It  is  known  as  the  "  Ger- 
man Legal  Aid  Society."  During  the  past  year  it 
managed  about  four  thousand  claims  for  wages,  col- 
lecting more  than  (19,000  for  clients  too  poor  to  in- 
stitute and  conduct  legal  proceedings.  In  addition, 
nearly  $12,000  was  collected  by  inducing  parties  to 
settle  their  differences.  The  organization  has  been 
self-supporting  from  the  commissions  from  its  at- 
torney's office  and  from  members'  contributions. 
The  society's  representative  is  fully  recognized  in 
the  courts  of  the  city.  It  appears  to  be  chiefly  used 
by  the  foreign  element,  twenty-nine  nationalities 
having  received  legal  aid  from  the  society. 
Digitized  by  VjOOQ  Ic 
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grates. 

ATRIAL  at  Grand  Rapids,  Mich.,  was  delayed  a 
day  or  two  ago  by  the  sudden  and  severe  ill- 
ness of  five  of  the  jurymen,  caused  by  the  foul  air 
of  the  court-room. 

—  "My  fee,  if  we  win,"  said  the  lawyer,  "will 
be  $5,000.  If  we  lose,  it  will  be  $7,500."  "  You 
mean  the  other  way,  don't  you?  "  "  No.  I  have  to 
charge  more  when  I  lose  a  case  to  cover  the  loss  of 
prestige. " — Jtidge. 

Juries  in  American  courts  are  as  a  rule  delight- 
fully uncertain,  but  none  of  them  have  ever  equalled 
the  record  of  the  Lawrence  twelve  which  took  the 
law  into  their  own  hands  and  rendered  a  verdict  of 
$32, 000  against  Topeka  in  defiance  of  instructions 
and,  when  sent  back,  refused  to  agree  on  any  other 
verdict.    But  then  this  was  in  Kansas. 

Mr.  Justice  Burroughs'  mode  of  illustration  was 
remarkably  quaint.  He  once  began  an  address  to 
the  jury  in  this  manner:  —  "Gentlemen,  you  have 
been  told  that  the  first  is  a  consequential  issue;  now 
perhaps  you  don't  know  what  a  consequential  issue 
means;  but  I  dare  say  you  understand  ninepins. 
Well,  then,  if  you  deliver  your  bowl  so  as  to  strike 
the  front  pin  in  a  particular  direction,  down  go  the 
rest;  just  so  it  is  with  these  counts;  knock  down 
the  first  and  all  the  rest  will  go  to  the  ground; 
that's  what  we  call  a  consequential  issue." 

"A  case,"  says  the  Daily  Newt,  "  was  being  heard 
in  a  Berlin  law  court  the  other  day,  and  the  evidence 
of  a  lady  was  being  taken,  when,  suddenly,  apropos 
of  nothing  in  particular,  the  judge  said  sternly: 
'Do  you  like  potatoes,  madam?'  Naturally  the 
people  in  court  were  much  surprised,  and  their  sur- 
prise was  intensified  when  the  judge  proceeded  to 
make  grimaces  at  the  witness  and  to  talk  at  random 
on  incongruous  subjects.  The  unfortunate  gentle- 
man had  to  be  led  from  the  bench  and  placed  un- 
der the  care  of  a  keeper.  The  incident  made  a  very 
painful  impression  on  those  who  witnessed  it." 

The  original  of  Shakespeare's  Portia  was  Cassandra 
Fidele,  who  was  born  in  1465  and  at  the  age  of 
twenty-one  received  the  degree  of  LL.  O.  She  was 
renowned  for  her  erudition,  resplendent  genius,  and 
great  personal  beauty.  She  was  conversant  with 
all  the  known  languages.  At  the  age  of  twenty-two 
she  pronounced  the  Latin  oration  at  the  University 
of  Padua  and  conferred  the  degree  of  LL  D.,  so 
that  she  must  have  been  professor  of  jurisprudence 
or  dean  of  the  fatuity.  The  chairs  of  the  universi- 
ties of  Italy  and  Spain  at  that  time  were  filled 
with  learned  women.  This  Portia  refused  all  offers 
of  marriage,  and  lived  to  be  one  hundred  and  one 
years  old. 


Here  is  a  curious  little  story  told  by  an  English 
solicitor.  He  had  among  his  clients  a  few  years  ago 
a  notorious  company  promoter,  whose  financial  affairs 
came  to  grief.  One  day,  happening  to  pass  by  a 
stationer's  shop,   his  attention  was  attracted  by  a 

portrait  of  Mr.    ,   the    well-known   barrister. 

Mr.  was  attired  in  a  wig  and  gown,  and  in  his 

hand  he  held  a  paper  on  which  the  solicitor's  sharp 
eyes  caught  the  name  of  his  client.  His  curiosity 
aroused,  he  purchased  the  photograph  and  pro- 
ceeded to  decipher  the  words  of  Mr. 's  brief, 

speedily  discovering  that  they  indicated  that  a  war- 
rant was  "out"  for  the  arrest  of  his  client.  In  a 
few  hours  the  man  of  finance  was  out  of  England, 
to  which  country  he  has  not  since  returned. 

The  announcement  that  the  late  Mr.  Dowdeswell, 
Q.  C,  has  not  only  left  his  clerk  £1,000,  but  has 
also  given  him  an  annuity  of  £300,  and  appointed 
him  an  executor  of  his  will,  recalls  some  former  in- 
stances in  which  judges  and  barristers  have  done 
handsomely  by  their  clerks.  Mr.  Justice  Quain  left 
his  clerk  £5,000;  Mr.  Justice  Crowder,  £3,000;  Mr. 
Justice  Manisty,  £2,500 ;  and  Mr.  Justice  Thesiger, 
£1,000.  The  most  noticeable  case  of  men  at  the 
bar  was  that  of  Sir  John  Earslake,  Q.  C,  whose 
clerk  received  £2,000  under  his  will.  Other  in- 
stances  are  those  of  Mr.  John  Southgate,  who  also 
left  £2,000  to  his  clerk,  and  Mr.  Mclntyre,  Q.  C. 
and  Mr.  Compton,  Q.  C,  whose  clerks  each  received 
£1,000. 

Judge  Barrett  has  given  three  rules  for  cross- 
examination  !  (1)  Never  ask  a  question  of  which  the 
answer  might  injure  you.  (2)  Never  cross-examine 
any  witness  over  ten  minutes.  (3)  Never  cross- 
examine  a  woman.  A  woman  under  cross-examina- 
tion is  like  a  highly  charged  explosive.  Nobody 
knows  at  what  moment  she  may  go  off,  nor  in  what 
direction  the  pieces  may  fly.  In  a  recent  trial  that 
entertained  the  town  the  principal  witness  was  a 
woman.  When  she  took  her  seat  she  was  the  only 
composed  person  in  the  court.  The  prosecution, 
the  defense  and  the  recorder  eyed  her  like  a  piece 
of  dynamite.  No  protestations  or  prohibitions 
swerved  her  story  from  its  course.  A  letter  was 
handed  her  to  identify  the  signature.  "  Don't  read 
it,"  said  the  prosecution.  "  Don't  read  it,"  said  the 
defense.  "Don't  read  it,"  said  the  recorder,  and 
while  they  spoke  she  had  read  it  calmly  through. 
Assured  of  its  contents,  she  admitted  her  handwrit- 
ing. This  natural  act.  of  prudence  that  the  lawyers 
deplore,  any  woman  would  have  done.  There  is  a 
whiplash  end  to  a  woman's  speech  that  will  crack 
through  the  cutest  examination.  '  >  Did  the  defend- 
ant give  you  this  umbrella?  "  "  Yes,  but  I  paid  for 
it."  Speeches  of  this  sort,  that  any  nimble-witted 
woman  can  toss  from  the  end  of  her  tongue,  make 
lawyers  modest  and  judges  shy. — JV.   Y.  Sun. 
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[All  communications  Intended  for  the  Editor  should  be  ad- 
dressed simply  to  the  Editor  of  Thx  Albaxt  Law  Joobhal. 
All  letters  relating  to  advertisements,  subscriptions,  or  other 
hnslnnss  matters,  should  be  addressed  to  Tbc  Auukt  Law 
Jodbh al  Company .]  

THE  London  Law  Gazette  of  the  ioth  in- 
stant gives  credence  to  the  rumor,  which 
it  says  has  gained  an  almost  official  confirma- 
tion, that  Lord  Coleridge  is  about  to  retire  and 
will  be  succeeded  in  the  lord  chief  justiceship 
of  England  by  Sir  Charles  Russell,  who  is  now 
attorney-general,  and  is  the  acknowledged 
leader  in  his  profession  at  the  English  bar. 
Born  sixty  years  ago,  at  Newark,  Sir  Charles 
received  his  early  training  at  a  collegiate  estab- 
lishment in  a  suburb  of  Dublin,  afterward 
matriculating  at  Trinity  College.  He  began  as 
a  solicitor,  being  articled  to  an  attorney  at 
Dundalk,  a  town  which  he  afterward  repre- 
sented in  the  House  of  Commons.  From  Dub- 
lin young  Russell  went  up  to  London,  there  to 
seek  the  fame  which  time  and  energy,  combined 
with  natural  gifts  of  a  very  high  order,  were 
afterward  to  bring  him.  •  At  the  age  of  twenty- 
six  he  was  called  to  the  bar  at  Lincoln's  Inn, 
and  travelled  the  Northern  Circuit,  gaining  a 
considerable  reputation  for  his  efficiency  as  an 
advocate  in  commercial  cases.  During  his  first 
year  at  the  bar  he  is  said  to  have  earned  two 
hundred  guineas,  and  just  before  he  was  made 
Queen's  counsel,  his  income  exceeded  that  of 
any  other  junior  of  his  time.  Sir  Charles  Rus- 
sell's eloquence  is  by  no  means  the  least  of  his 
intellectual  gifts;  but  to  this  must  be  added  a 
rare  command  of  logic  and  tact  which,  after  all, 
are  the  main  factors  of  success,  and  more 
especially  in  the  legal  profession.  He  also  be- 
lieves in  concentration.  "  I  do  one  thing  at  a 
time,"  he  once  exclaimed.  "  I  concentrate  my 
whole  attention  upon  the  matter  in  hand,  be  it 
reading  briefs  or  eating  oysters."  His  reputa- 
tion has  been  made  entirely  as  an  advocate,  and 
his  searching  questions  and  clever  fence  make 
him  justly  feared  by  those  witnesses  whose  evi- 
dence is  likely  to  be  weakness  under  a  strong 
fire  of  cross-examination.  Sir  Charles  is  no 
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believer  in  that  mock  piety  which  is  the  root  of 
all  evil  in  the  case  of  many  public  men,  and  he  is, 
indeed,  exceedingly  human  in  his  likes  and  dis- 
likes. He  is  a  capital  whist  player,  and  it  is 
whispered,  has  more  than  once  attempted  to 
"break  the  bank"  at  Monte  Carlo.  He  de- 
lights in  riding,  and  his  figure  is  certainly  fa- 
miliar at  every  important  race-meeting  in  the 
country.  In  addition,  this  modern  Hortensius 
plays  the  part  of  country  squire  to  perfection, 
and  is  said  to  know  the  points  of  a  bullock  as 
well  as  the  cardinal  points  of  the  profession  of 
his  adoption.  As  an  Irishman,  Sir  Charles 
Russell  possesses  a  large  share  of  the  native  wit 
and  originality  that  distinguish  his  race.  It 
was  confidently  predicted  by  the  knowing  ones 
that  he  would  fill  the  position  of  home  secretary 
in  the  present  government,  but  Sir  Charles 
Russell's  ambition  is  rather  in  the  direction  of 
judicial  than  political  advancement.  Events 
appear  to  justify  this  belief,  and  as  the  successor 
of  Lord  Coleridge  in  the  high  office  of  lord 
chief  justice  of  England,  no  more  suitable  occu- 
pant can  be  found  for  a  post  of  such  honorable 
traditions  and  heavy  responsibilities. 


On  the  subject  of  estimating  the  value  of 
legal  services,  the  New  York  Law  Journal  does 
not  agree  with  the  decision  of  the  United  States 
Court  of  Appeals  for  the  Eighth  Circuit  in  the 
case  of  Ward\.  Kohn,  58  Fed.  Rep.  462.  It  was 
held  in  that  case  that  the  jury  might  consider 
the  wealth  of  the  client  in  estimating  the 
amount  to  be  recovered  by  a  lawyer  in  a  suit 
for  services  rendered.  The  court  said:  "The 
wealth  of  a  defendant  cannot  be  considered  in 
any  case  to  enhance  the  fee  for  professional 
services  above  a  reasonable  compensation  for 
the  service  actually  rendered.  It  cannot  be 
considered  to  make  a  fee  extortionate  or  a  com- 
pensation unreasonably  large.  But  every  judge 
and  every  gentleman  of  the  bar  knows  that 
much  severe  professional  labor  is  rendered  by 
practising  attorneys  without  any  compensation, 
and  much  more  for  compensation  so  small  as 
to  be  entirely  inadequate.  It  is  as  difficult  to 
defend  the  poor  as  the  rich  from  a  groundless 
charge  of  murder.  It  requires  as  much  learn- 
ing, labor  and  professional  skill  to  recover  or 
save  from  attack  property  of  little  value,  that 

may  be  the  entire  estate  of  the  poor  man,  as  it 
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does  to  recover  thousands  of  dollars  for  the 
wealthy.  The  duty  of  the  lawyer  to  defend  the 
former  and  maintain  his  rights  is  as  great  as  it 
is  to  the  latter,  and  to  the  honor  of  the  profes- 
sion it  may  be  said  that  it  is  performed  with 
equal  zeal  and  fidelity.  But  it  is  the  general 
practice  of  the  gentlemen  of  the  bar  to  fix  the 
fees  for  such  services  far  below  a  fair  compen- 
sation or  to  charge  no  fee  at  all — to  measure 
their  fees  more  by  the  inability  of  such  a  client 
to  pay  a  fair  compensation,  or  to  pay  at  all, 
than  by  the  value  of  the  services  they  render. 
When,  on  the  other  hand,  a  client  who  has  the 
means  to  pay  what  professional  services  are 
fairly  worth  employs  an  attorney,  it  is  right  and 
just  that  he  should  pay  a  fair  and  reasonable 
compensation  for  the  service  he  obtains.  In 
other  words,  the  fees  the  attorney  deserves  from 
such  a  client  should  not  be  measured  by  the 
inadequate  compensation  and  small  fees  the 
gentlemen  of  the  bar  usually  receive  from  those 
who  are  unable  to  pay  at  all  or  to  pay  a  fair 
compensation,  but  they  should  be  measured  by 
the  fees  usually  obtained  by  attorneys  for  like 
services  from  those  who  are  able  to  pay  just 
compensation  for  the  service  rendered.  In  this 
sense  it  was  not  improper  for  the  jury  to  con- 
sider the  wealth  of  the  plaintiff  in  error  to  de- 
termine whether  he  was  financially  able  to  fairly 
compensate  Mr.  Kohn  for  his  services." 

Our  New  York  namesake  does  not  think  this 
reasoning  just,  as  it  would  be  making  one 
law  for  the  rich  and  another  for  the  poor.  Its 
argument  is  however  supported  principally  by 
rulings  in  matters  of  contract,  and  in  contro- 
versies over  services  which  have  a  fixed  money 
value.  The  Tribum  replies  to  it  that  the  ser- 
vices of  a  professional  man  cannot  be  valued  at 
any  precise  amount.  Many  a  clergyman  in  a 
country  parish  preaches  with  eloquence  equal 
to  that  of  the  pastor  of  a  rich  city  church,  and 
devotes  as  much  energy  to  his  labors,  but  he 
does  not  receive  the  same  compensation,  be- 
cause his  parishioners  are  unable  to  pay  so  large 
a  salary.  A  surgeon  has  received  as  high  a  fee 
as  $100,000  for  a  single  operation,  when  the 
patient  was  a  rich  man,  and  on  other  occasions 
has  performed  operations  as  difficult  without 
charge  upon  a  sufferer  in  a  charity  hospital. 
A  lawyer  in  the  same  way  is  forced  to 
consider  the  ability  of  his  clients  in  fixing  the 
amount  of  his  fees.     The  value  of  his  services 


can  be  fixed  only  by  considering  the  years  of 
preparation  which  he  has  spent,  his  experience, 
his  natural  ability,  and  other  things  which  have 
no  specific  value  in  the  market.  To  those  who 
can  afford  to  pay  well  for  his  services  he  makes 
what  seems  to  him  a  fair  charge,  and  to  others 
he  furnishes  advice  and  suggestions,  perhaps, 
without  cost.  There  can  be  no  exact  rate  of 
payment,  and  the  financial  ability  of  the  client 
has  always  been  regarded  as  an  element  the 
lawyer  might  fairly  consider  in  fixing  the 
amount  of  payment. 


Joseph  A.  Arnold,  president  of  the  Waverly 
Publishing  Company,  has  brought  suit  in  the 
United  States  Circuit  Court  to  recover  $10,000 
damages  from  H.  Rider  Haggard.  In  June, 
1892,  the  Waverly  Publishing  Company  issued 
a  reprint  of  Haggard's  story,  "  Nada,  the  Lily." 
Haggard's  publishers,  Longmans,  Green  &  Co., 
of  No.  15  East  Sixteenth  street,  New  York, 
secured  a  temporary  injunction  restraining  the 
Waverly  Company  from  selling  the  book,  on 
the  ground  that  it  was  copyrighted.  The  case 
was  argued  in  the  United  States  Circuit  Court 
of  New  Jersey  and  the  injunction  vacated. 
Now,  Mr.  Arnold,  to  whom  the  Waverly  Com- 
pany has  assigned  its  claim,  brings  suit  for  dam- 
ages sustained  while  the  sale  of  the  book  was 
interfered  with.  The  suit  was  brought  in  the 
New  York  Court  of  Common  Pleas,  but  was  a 
few  days  ago  removed  to  the  United  States  Cir- 
cuit Court.  Mr.  Arnold  said  to  a  Mail  and  Ex- 
press reporter: 

"The  cms  involves  the  constitutionality  of  the  International 
Copyright  Law.  There  Is  a  clause  In  that  law  which  gives  the 
President,  whenever  he  is  satisfied  that  a  country  grants  sub- 
stantially the  same  copyright  privileges  to  the  citizens  of  the 
United  States  that  itdoes  to  its  own  citizens,  power  to  proclaim 
copyright  to  the  citizens  of  that  country,  in  the  United  States. 
It  gives  the  President  judicial  power  in  deciding  whether  a 
country  grants  substantially  the  same  privileges  to  our  citi- 
zens that  it  does  to  its  own,  and  it  is  on  this  ground  that  the 
constitutionality  of  thelaw  will  bequestioned.  In  my  opinion 
the  works  of  no  foreign  author  have  been  legally  copyrighted 
since  the  International  Copyright  Law  went  into  effect." 


The  campaign  for  woman  suffrage  in  the 
New  York  State  Constitution  is  taking  on  a  very 
influential  aspect.  The  petition  to  the  con- 
stitutional convention  which  meets  at  Albany 
May  8,  to  strike  from  the  Constitution  the  word 
"  male  "  in  the  qualifications  for  voters,  thereby 
giving  men  and  women  civic  equality  through- 
out the  State,  is  now  in  circulation  in  every 
county,  and  is  meeting  with  extraordinary  and 
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unexpected  support.  Meetings  are  being  held 
in  every  town  at  which  excellent  speakers  are 
heard,  and  a  deep  impression  is  produced.  The 
women  of  New  York  county  have  placed  the 
petition  at  Sherry's,  Fifth  avenue  and  Thirty- 
seventh  street,  for  signatures  on  every  Saturday 
between  9  a.  m.  and  6  p.  m.,  and  the  list  of 
signers  is  already  noteworthy. 


"The  following  episode,"  says  an  English 
correspondent,  "  which  occurred  in  one  of  the 
courts  a  day  or  two  ago,  might  have  helped  us 
in  former  days  to  answer  the  question  which 
has  sometimes  formed  the  subject  of  youthful 
debate  —  viz.:  'Whether  a  barrister  is  justified 
in  defending  a  prisoner  whom  he  believes  to  be 
guilty?'  Counsel — in  a  civil  case,  it  is  true,  but 
that  does  not  matter  —  in  response  to  a  sugges- 
tion made  from  the  bench,  was  just  indicating, 
though  in  a  somewhat  distant  way,  his  own  be- 
lief of  the  subject-matter  of  the  submission 
which  he  was,  in  the  face  of  considerable  diffi- 
culty and  some  opposition,  presenting  to  the 
court,  and  which,  it  must  be  admitted,  did  not 
seem  one  which  the  court  or  any  one  but  the 
most  credulous  was  very  likely  to  believe,  when 
he  was  interrupted  by  the  presiding  judge,  who 
remarked  that  '  it  was  no  concern  of  the  court 
what  counsel  himself  believed;  indeed,  in  his 
lordship's  view,  it  was  much  better  that  counsel 
should  have  no  belief  on  either  side."' 


The  old  question  of  the  right  of  a  corpora- 
tion to  abandon  or  cease  operating  a  railroad 
comes  up  in  Kansas.  A  line  no  less  than  sixty- 
seven  miles  long,  the  Leavenworth,  Topeka  and 
Southwestern  road,  owned  and  operated  jointly 
by  the  Union  Pacific  and  Santa  Fe  companies, 
has  been  abandoned  by  them.  They  hold  the 
stock  and  guaranty  the  bonds,  and  tell  the 
State  officials  that  they  will  not  contest  a  suit 
to  forfeit  the  road,  being  unable  to  make  it  pay 
the  cost  of  operating.  Nor  do  the  State  offi- 
cials advise  the  State  to  take  it,  although  they 
are  populists,  advocating  government  ownership 
of  the  roads.  Meantime  the  people  along  the 
line  have  been  cut  off,  and  some  of  the  towns 
issued  bonds  to  build  this  road.  They  ought  to 
be  able  to  obtain  some  redress. 


It  is  now  about  fifteen  years  since  the  Dis- 
trict of  Columbia  courts   ceased  to   consider 


Good  Friday  a  non-judicial  day.  In  Chief 
Justice  Cartter's  court  at  that  time  the  old  cus- 
tom was  first  changed.  Said  the  late  Hon. 
Richard  T.  Merrick  to  the  late  Chief  Justice 
Cartter:  "You  will  not  hold  court  to-morrow." 

"  Why  not  ? "  said  the  chief  justice. 

"  It  will  be  Good  Friday,"  answered  Mr. 
Merrick.  "  Court  has  never  been  held  on  that 
day." 

"  This  court  will  be  held,"  declared  the  chief 
justice. 

"Then,"  said  Mr.  Merrick,  "your  honor  will 
be  the  first  judge  who  has  held  court  on  that 
day  since  Pontius  Pilate." 

During  Good  Friday  this  year  however,  a 
belated  jury,  sent  out  the  day  before,  came  in 
and  Judge  Cole  took  the  verdict 


The  London  Law  Times  having  recently 
made  observations  on  some  notable  case  of  sons 
being  "  senior  "  to  their  fathers  at  the  bar  or  on 
the  bench,  a  correspondent  recalls  the  case  of  Sir 
Thomas  More,  chancellor  to  Henry  VIII.  Lord 
Campbell,  in  his  "  Lives  of  the  Chancellors," 
writes:  "There  is  no  circumstance  during  his 
chancellorship  that  affects  our  imagination  so 
much,  or  gives  us  such  a  lively  notion  of  the 
manners  of  the  times,  as  his  demeanor  to  his 
father.  Sir  John  More,  now  near  ninety  years 
of  age,  was  hale  in  body  and  sound  in  under- 
standing, and  continued  vigorously  to  perform 
the  duties  of  senior  puisne  judge  in  the  Court 
of  King's  Bench.  Every  day  during  term  time, 
before  the  chancellor  began  business  in  his  own 
court,  he  went  into  the  Court  of  King's  Bench 
and,  kneeling  before  his  father,  asked  and  re- 
ceived his  blessing."  The  blessing  scene  was 
made  the  subject  of  one  of  Holbein's  finest 
paintings.  More  was  a  remarkably  expeditious 
judge.  Having  cleared  off  all  the  suits  then 
before  the  court  one  day,  and  there  being  no 
more  coming  on,  with  perhaps  a  pardonable 
vanity  he  ordered  the  fact  to  be  entered  of  rec- 
ord. A  pretty  safe  rhyming  prophecy  was 
forthwith  improvised: 

When  Mora  soma  time  bad  Chancellor  bean, 

No  more  suite  did  remain; 

The  same  shall  never  more  be  seen 

Till  More  be  there  again. 


An  interesting  case  decided  by  the  New  York 
Court  of  Appeals  last  week  was  that  of  J.  F.  J. 
Xiques  against  the  Bradstreet  Company.     The 
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plaintiff  was  a  dealer  in  cigars  in  New  York  city, 
and  a  subscriber  to  Bradstreet's  Reports.     The 
name  of  Herman  Brinker  appeared  in  the  re- 
port as  a  business  man  of  Detroit  worth  from 
$2,000  to  $3,000,  and  having  fair  credit.     Mr. 
Xiques  received,  in  1885,  an  order  for  cigars 
from    Herman  Brinker,    No.  63  Grand  River 
avenue,  Detroit.     He  sent  to  Bradstreet's  for 
information,  and  received  a  letter  saying  that 
Herman  Brinker,  of  No.   573   Russell  street, 
was  worth   from  $3,000  to  $4,000,   and   was 
favorably  regarded.     Mr.  Xiques  sent  cigars  to 
the  value  of  over  $450  to  Herman  Brinker,  and 
they  were  received  by  a  man  of  that  name  at 
No.  163  Grand  River  avenue.     The  cigars  were 
never  paid   for.     Further   investigation  after- 
ward showed  that  the  Herman  Brinker  of  Rus- 
sell street  was  a  reputable   merchant,  but  that 
some  other  man,  using  his  name,  had  rented  a 
small  office  in  Grand  River  avenue,  and  dis- 
appeared after  receiving  the  cigars  from  New 
York.     Mr.  Xiques  brought  a  suit  against  the 
Bradstreet  Company  on  the  ground  that  it  had 
been  negligent  in  not  furnishing  correct  infor- 
mation about  Herman  Brinker.     A  judgment 
was  obtained  in  favor  of  the  company,  because 
the  information  sent  did  not  refer  to  the  Brinker 
of  No.  63  or  No.  163  Grand  River  avenue,  and 
Mr.  Xiques  should  have  noticed  that  fact.    The 
company,  not  finding  a  person  of  that  name  in 
Grand  River  avenue,  had  sent  the  information 
about  another  Herman  Brinker,  but  the  sub- 
scriber was  responsible  for  not  noticing  the  dif- 
ference in  address. 


have  carried  through  the  changes  referred  to, 
and  has  demonstrated  that  the  time  was  ripe 
for  the  forward  movement  in  legal  education 
which  Columbia  College  then  set  in  motion. 
The  success  of  that  movement  means  so  much 
for  the  profession  of  law  in  this  country  that 
this  new  and  striking  indication  of  it  will  be 
welcomed  by  every  member  of  the  bar. 


The  strengthening  of  the  faculty  of  the 
Columbia  Law  School  by  the  appointment  of 
two  additional  professors  is  gratifying  evidence 
of  the  continued  prosperity  of  that  time-honored 
institution.  The  crisis  through  which  the 
school  passed  a  few  years  ago,  with  the  changes 
in  the  policy  and  methods  of  the  institution 
which  ensued,  doubtless  caused  some  of  its 
friends  to  shake  their  heads  and  wonder  what 
would  be  the  outcome  of  the  new  order  of 
things  in  the  old  school.  It  must  have  seemed 
to  many  of  them  like  pouring  new  wine  into  old 
bottles.  But  the  old  bottle  was  flexible  enough 
to  bear  the  new  fermentation.  The  experience 
of  the  last  three  years  has  justified  the  con- 
fident hopes  of  the  men  who  instituted  and 


According  to  a  London  newspaper  a  cow  that 
wore  a  bell  having  been  run  over  and  killed  on 
the  railway,  the  owner  brought  a  suit  against 
the  railway  company  for  damages.  It  was 
proved  that  the  driver  blew  the  whistle  loudly, 
and  tried  to  frighten  the  cow  off  the  track. 
But  the  farmer's  lawyer  also  proved  that  the 
cow  rang  her  bell  and  tried  to  frighten  the  en- 
gine off  the  track,  and  so  the  jury  decided  in 
his  favor. 

The  Boston  Transcript  calls  for  a  revision  of 
the  law  in  Massachusetts  relating  to  the  legal 
age  of  marriage.  In  that  State  a  girl  of  twelve 
and  a  boy  of  fourteen  may  be  legally  married 
if  they  obtain  the  consent  of  their  parents. 
>The  Transcript  declares  that  Italian  children 
are  frequently  married  under  the  provisions  of 
the  law. 

The  daughter  of  the  late  Prof.  Windschied, 
the  famous  German  authority  on  Roman  law, 
has  been  graduated  from  the  University  of 
Heidelberg  with  the  degree  of  Ph.  D.  Fraulein 
Windschied  is  the  first  woman  to  be  admitted 
to  the  old  seat  of  learning  with  the  privilege  of 
taking  her  degree. 


The  Supreme  Court  of  North  Carolina  has 
decided  that  any  city  or  town  can  pass  an  or- 
dinance making  it  punishable  for  any  unmarried 
person  under  twenty-one  years  of  age  to  enter 
a  bar-room. 

Mrs.  William  Betts,  the  new  woman  deputy 
United  States  marshal  at  Cincinnati,  is  the 
second  woman  to  receive  such  an  appointment. 
The  first  one  is  now  in  service  in  Oklahoma 
Territory.  

Justice  D.  L.  Snodgrass  has  been  chosen 
chief  justice  of  the  Tennessee  Supreme  Court, 
to  fill  the  vacancy  caused  by  the  death  of  Chief 
Justice  B.  J.  Lea. 
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AMENDMENTS  AND  NEW  LAWS  OF  1894. 

Code  of  Crvn-  Procedure. 

Section  2615,  amended  by  chap.  118,  L.  1804,  to 
read  as  follows: 

§  2615.  Who  to  he  cited  thereupon.— The  following 
persons  must  be  cited  upon  a  petition  presented  as 
prescribed  in  the  last  section : 

1.  If  the  will  relates  exclusively  to  real  property, 
the  husband  or  wife,  if  any,  and  all  the  heirs  of  the 
testator. 

2.  If  the  will  relates  exclusively  to  personal  prop- 
erty, the  husband  or  wife,  if  any,  and  all  the  next 
of  kin  of  the  testator. 

3.  If  the  will  relates  to  both  real  and  personal 
property,  the  husband  or  wife,  if  any,  and  all  the 
heirs,  and  all  the  next  of  kin  of  the  testator. 

Section  2617,  amended  by  chap.  118,  L.  1894,  by 
adding  at  end  of  said  section,  after  the  last  word,  the 
following :  '  'And  in  case  the  will  propounded  for  pro- 
bate is  opposed,  due  and  timely  notice  of  the  hearing 
of  the  objections  to  the  will  shall  be  given,  in  such 
manner  as  the  surrogate  shall  direct,  to  all  persons 
in  being,  who  would  take  any  interest  in  any  prop- 
erty under  the  provisions  of  the  will,  and  to  the  ex- 
ecutor or  executors,  trustee  or  trustees  named 
therein,  if  any,  who  have  not  appeared  in  the  pro- 
ceeding, and  any  decree  in  the  proceeding  shall  not 
affect  the  right  or  interest  of  any  such  person  unless 
he  shall  be  so  notified." 

See  new  law,  chap.  135,  L.  1894,  repealing  §§  202, 
203,  204,  205,  206,  207,  208. 

General  Laws. 

Chap.  127,  L.  1894,  amends  as  follows: 

Section  eight  of  title  seven  of  chapter  five  hun- 
dred and  fifty-four  of  the  Laws  of  eighteen  hundred 
and  sixty-four,  as  amended  by  chapter  two  hundred 
and  forty-five  of  the  Laws  of  eighteen  hundred  and 
eighty-nine,  and  chapter  five  hundred  of  the  Laws 
of  eighteen  hundred  and  ninety-three,  is  hereby 
further  amended  so  as  to  read  as  follows : 

§  8.  The  annual  meeting  of  each  neighborhood 
shall  be  held  on  the  first  Tuesday  of  August  in  each 
year,  at  the  hour  and  place  fixed  by  the  last  previ- 
ous neighborhood  meeting;  or,  if  such  hour  and 
place  have  not  been  so  fixed,  then  the  same  shall  be 
held  in  the  school-house  at  seven  thirty  o'clock  in 
the  evening.  If  a  neighborhood  possesses  more 
than  one  school-bouse,  it  shall  be  held  in  the  one 
usually  used  for  that  purpose,  unless-  the  trustees 
designate  in  the  notice  another.  If  there  is  no 
school  building,  or  if  the  school-house  shall  be  no 
longer  accessible,  then  at  such  other  place  as  the 
trustees,  or,  if  there  be  no  trustees,  the  clerk,  shall, 
in  the  notice,  designate. 

Section  nine  of  title  seven  of  chapter  flv«  hundred 
and  fifty-five  of  the  Laws  of  eighteen  hundred  and 


sixty-four,  as  amended  by  chapter  two  hundred  and 
forty-five  of  the  Laws  of  eighteen  hundred  and 
eighty-nine,  and  chapter  five  hundred  of  the  Laws 
of  eighteen  hundred  and  ninety-three,  is  hereby 
amended  so  as  to  read  as  follows: 

§  9.  The  annual  meeting  of  each  school  district 
shall  be  held  the  first  Tuesday  of  August  in  each 
year,  and  unless  the  hour  and  place  thereof  shall 
have  been  fixed  by  a  vote  of  a  previous  district 
meeting,  the  same  shall  be  held  in  the  school-house 
at  seven  thirty  o'clock  in  the  evening.  If  a  district 
possesses  more  than  one  school-house,  it  shall  be 
held  in  the  one  usually  employed  for  that  purpose, 
unless  the  trustees  designate  another.  If  the  dis- 
trict possesses  no  school-house,  or  if  the  school- 
house  shall  be  no  longer  accessible,  then  the  annual 
meeting  shall  be  held  at  such  place  as  the  trustees, 
or  if  there  be  no  trustee,  the  clerk,  shall  designate 
in  the  notice. 

Chap.  184,  L.  1894,  amends  as  follows: 
Section  twenty-two  of  chapter  four  hundred  and 
sixty-six  of  the  Laws  of  eighteen  hundred  and  sev- 
enty-seven, entitled  "An  act  in  relation  to  assign- 
ments of  the  estates  of  debtors  for  the  benefit  of 
creditors,"  is  hereby  amended  so  as  to  read  as  fol- 
lows: 

§  22.  All  orders  or  decrees  in  proceedings  under 
this  act  shall  have  the  same  force  and  effect,  and 
may  be  entered,  docketed  and  enforced  and  ap- 
pealed from  the  same  as  if  made  in  an  original  ac- 
tion brought  in  the  County  Court ;  provided  how- 
ever that  a -final  decree,  directing  the  payment  of 
money,  may  be  enforced  by  serving  a  certified  copy 
thereof  personally  upon  the  assignee  for  the  benefit 
of  creditors,  and  if  said  assignee  willfully  neglects 
to  obey  said  decree,  by  punishing  him  for  a  con- 
tempt of  court.  The  imprisonment  of  said  assignee, 
by  virtue  of  proceedings  to  punish  for  contempt,  as 
prescribed  in  this  section,  or  a  levy  upon  his  prop- 
erty by  virtue  of  an  action,  shall  not  bar,  suspend 
or  otherwise  affect  an  action  against  the  sureties  on 
his  final  bond.  All  proceedings  under  this  act  shall 
be  deemed  to  be  had  in  court.  The  said  court  shall 
always  be  open  for  proceedings  under  this  act.  The 
county  judge,  when  named  in  this  act,  shall,  in 
such  proceedings,  be  deemed  to  be  acting  as  the 
court.  The  clerk  of  the  court  shall  keep  a  separate 
book,  in  which  shall  be  entered,  in  each  case,  the 
date  and  place  of  record  of  the  assignment,  and  a 
minute  of  all  proceedings  therein,  under  this  act, 
with  such  particularity  as  the  court  shall  direct  by 
general  order.  He  shall  record  therein  at  length 
the  orders  and  decrees  of  the  court,  settling,  reject- 
ing or  adjusting  claims,  and  directing  the  payment 
of  money,  or  releasing  assets  by  the  assignee,  and 
removing  or  discharging  the  assignee  and  his  sure- 
ties, and  such  other  orders  as  the  court  shall  direc* 
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by  geueral  order.  The  said  clerk  shall  securely 
keep  the  papers  in  each  case  in  a  file  by  themselves, 
and  shall  be  entitled  to  a  fee  of  one  dollar  for  filing 
all  the  papers  in  each  case,  and  entering  the  pro- 
ceedings in  the  minute-book,  and  fifty  cents  to  be 
paid  by  the  assignee,  unless  otherwise  directed,  for 
recording  each  order  or  decree  required  by  this  act 
or  the  general  order  of  the  court. 

Chap.  136,  L.  1894,  amends,  viz. : 

Section  eighteen  of  chapter  six  hundred  and 
eighty-seven  of  the  Laws  of  eighteen  hundred  and 
ninety-two,  entitled  "  An  act  to  amend  the  general 
corporation  law,"  is  hereby  amended  so  as  to  read 
as  follows: 

|  18.  Acquisition  by  foreign  corporation  of  real 
property  in  this  State. — Any  foreign  corporation  may 
purchase  at  a  sale  upon  the  foreclosure  of  any  mort- 
gage held  by  it,  or  upon  any  judgment  or  decree 
for  debts  due  it,  or,  upon  any  settlement  to  secure 
such  debts,  any  real  property  within  this  State 
covered  by  or  subject  to  such  mortgage,  judgment, 
decree  or  settlement,  and  may  take  by  devise  any 
real  property  situated  within  this  State  and  bold 
the  same  for  not  exceeding  five  years  from  the  date 
of  such  purchase,  or  from  the  time  when  the  right 
to  the  possession  thereof  vests  in  such  devisee,  and 
convey  it  by  deed  or  otherwise  in  the  same  manner 
as  a  domestic  corporation. 

Chap.  189,  L.  1894,  amends  viz. : 

Section  seven  of  an  act  entitled  "An  act  to 
facilitate  the  forming  of  agricultural  and  horticul- 
tural societies,"  passed  April  thirteen,  eighteen 
hundred  and  fifty-five,  as  amended  by  chapter  five 
hundred  and  six  of  the  Laws  of  eighteen  hundred 
and  eighty-seven,  is  hereby  further  amended  so  as 
to  read  as  follows : 

§  7.  The  said  societies  may,  in  case  the  uses  and 
convenience  thereof  so  require,  upon  application  to 
the  Supreme  Court  of  the  district  wherein  said 
county  at  the  time  of  such  application  shall  be 
situated,  obtain  the  requisite  order  and  power  to 
sell  or  mortgage,  from  time  to  time,  the  whole  or 
any  part  or  parts  of  its  real  estate ;  the  granting  of 
such  order  to  be  in  the  discretion  of  the  court,  and 
such  application  to  be  made  only  when  authorized 
by  said  society,  at  a  regular  or  special  meeting 
thereof,  by  a  vote  of  not  less  than  two-thirds  of  the 
legal  members  of  said  society  present  at  such  meet- 
ing, and  notice  of  the  intention  to  vote  for  such 
application  having  been  published  in  three  of  the 
newspapers  printed  in  said  county  once  a  week  for 
two  weeks  preceding  such  meeting,  and  having 
been  sent  by  mail  to  each  member,  addressed  to  him 
at  his  last  known  place  of  residence,  at  least  ten 
days  prior  to  said  meeting. 

See  new  law,  chap.  185,  L.  1894,  repealing  chap. 
200,  L.  1868  and  section  5,  chap.  300,  1849. 


Legislative  Law. 

Sec.  49.  Amended  by  chap.  138,  L.  1894. 

§  49.  Slips  of  session  laws  to  be  forwarded  to  clerks. 
— The  county  clerk  of  each  county  shall,  on  or  be- 
fore the  first  day  of  January  of  each  year,  notify  the 
secretary  of  state  of  the  total  number  of  town, 
village  and  city  clerks  within  such  county.  The 
secretary  of  state,  as  soon  as  practicable  after  the 
receipt  of  the  slips  of  session  laws  from  the  printer, 
shall  send  to  the  county  clerk  of  each  county  a  suffi- 
cient number  of  each  printed  slip  of  each  law  and  con- 
current resolution  of  the  Legislature  to  supply  each 
town,  village,  city  and  county  clerk  withiu  such 
county  with  one  copy  of  each  of  such  slips.  The 
county  clerk  of  each  county,  as  soon  as  practicable 
after  the  receipt  thereof,  shall  send  one  of  each  such 
slips  to  each  town,  village  and  city  clerk  within 
such  county,  and  shall  retain  one  of  each  such  slips 
on  file  in  his  office.  Such  distribution  by  the  county 
clerk  shall  be  by  mail  and  shall  be  a  county  charge. 
Such  slips  shall  be  kept  on  file  in  the  offices  of  such 
clerks,  arrauged  in  the  order  in  which  they  were 
passed.  Such  clerks  shall  not  be  entitled  to  any 
fee  or  compensation  for  filing  such  slips  or  keeping 
the  same  on  file  in  their  respective  offices. 

New  Law. 

Chap.  135,  L.  1894.  Funds  and  property  formerly 
in  the  custody  of  the  Court  of  Chancery. 

§  1.  The  clerk  of  the  Court  of  Appeals  shall  trans- 
fer to  the  comptroller  of  the  State  of  New  York  all 
the  moneys,  securities  and  real  estate  which  be  now 
holds,  or  which  lie  now  has  in  his  custody,  as  part 
of  the  funds  and  property  formerly  under  the  con- 
trol and  in  the  possession  of  the  Court  of  Chancery, 
or  in  any  manner  appertaining  thereto.  The  comp- 
troller shall  give  a  receipt  to  said  clerk  for  such 
moneys,  securities  and  evidences  of  title,  and  there- 
upon the  comptroller  shall  be  vested  with  the  same 
possession  of  such  property  as  is  now  vested  in  the 
clerk  of  the  Court  of  Appeals. 

§  2.  Sections  two  hundred  and  two,  two  hundred 
and  three,  two  hundred  and  four,  two  hundred  and 
five,  two  hundred  and  six,  two  hundred  and  seven 
and  two  hundred  and  eight  of  the  Code  of  Civil 
Procedure;  also  chapter  two  hundred  of  theLaws  of 
New  York  of  eighteen  hundred  and  sixty-three; 
also  section  five  of  chapter  three  hundred  of  the 
Laws  of  New  York  of  eighteen  hundred  and  forty- 
nine;  also  all  laws  or  parts  of  laws  inconsistent  with 
the  provisions  of  this  act,  are  hereby  repealed. 

Takes  effect  April  15,  1894. 


A  Kentucky  editor  has  been  sued  for  libel  by  a 
widow  because  in  writing  what  he  thought  was  a 
beautiful  obituary  tribute  to  her  husband,  he  re- 
marked that  "  the  deceased  had  gone  to  a  happier 
home." 
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PATENTS -THE  DOCTRINE  OF  RES  JUDI- 
CATA. 

unitep  8tate8  supreme  court,  march  5, 1894. 

Johnson  8trret  Steel  Rail  Company  v.  William 
Wrabton,  Jr.,  &  Compant,  Limited,  to  the  use 
of  William  Wharton,  Jr.,  &  Company,  Incor- 
porated. 

A  defeated  suitor  In  a  court  of  general  jurisdiction  is  not  at 
liberty,  in  a  subsequent  suit  between  himself  and  his  ad- 
Taraary,  in  the  same,  or  in  any  other  court,  to  re-litigate  a 
matter  directly  put  In  issue  and  actually  determined  by 
the  first  suit,  even  although  it  appears  that  the  judgment 
in  the  first  suit,  by  reason  of  the  small  amount  in  dispute, 
could  not  be  reviewed  by  a  court  of  appellate  jurisdiction . 

The  principle  of  res  judicata,  in  its  application  to  .the  Judg- 
ments of  courts  of  general  jurisdiction,  does  not  depend  in 
any  degree  upon  the  inquiry  whether  the  law  subjects  such 
judgments  to  re-examination  by  some  other  court. 

The  inquiry  as  to  the  conclusiveness  of  a  judgment  In  a  prior 
suit  between  toe  same  parties  can  only  be  whether  the 
court  rendering  such  judgment  had  jurisdiction  of  the  par- 
ties and  the  subject-matter,  and  whether  the  question 
sought  to  be  raised  in  the  subsequent  suit  was  covered  by 
the  pleadings  sad  actually  determined  in  the  former  suit. 

IN  error  to  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Pennsylvania, 

By  written  agreement  executed  November  24, 
1885,  between  William  Wharton,  Jr.,  &  Co.,  a  limited 
partnership  association,  and  the  Johnson  Steel 
Rail  Company,  a  corporation — to  be  hereafter  re- 
ferred to  as  the  Wharton  and  Johnson  companies — 
the  latter  acquired  the  right  to  make  and  sell,  upon 
certain  conditions,  guard  rails  constructed  accord- 
ing to  the  specifications  attached  to  letters-patent 
granted  to  William  Wharton,  Jr.,  for  an  improved 
guard  rail. 

The  present  action  was  brought  upon  this  agree- 
ment of  license  to  recover  the  stipulated  royalties  or 
fees  for  guard  rails  sold  and  delivered  by  the  John- 
son Company  between  January  10,  1888,  and  June 
4,  1889. 

In  its  statement  of  demand  the  Wharton  company 
averred  that  the  Johnson  company  commenced  and 
continued  the  sale  of  guard  rails,  and  voluntarily 
rendered  statements  and  paid  the  stipulated  fees 
down  to  January  1,  1887,  but  refused  to  pay  those 
due  between  January  1,  1887,  and  January  10, 1888, 
on  the  ground  that  the  rails  made  and  sold  by  it 
were  not  covered  by  the  Wharton  patent;  that  in  a 
suit  brought  by  the  present  plaintiff  against  the 
Johnson  company  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania,  it 
was  adjudged  that  the  rails  sold  by  the  defendant 
were  covered  by  the  Wharton  patent,  and  judgment 
was  entered  for  the  amount  of  royalties  to  January 
10,  1888;  that  from  and  after  the  latter  date,  down 
to  the  expiration  of  the  patent,  June  4,  1889,  the 
defendant  continued  to  sell,  under  the  agreement, 
rails  of  the  same  character  as  those  that  had  been 
adjudged  to  be  covered  by  the  above  patent. 

The  Johnson  company,  admitting  the  manufacture 


and  sale  by  it  between  January  10,  1888,  and  June 
4,  1889,  of  certain  girder  guard  rails  of  steel,  averred 
that  those  manufactured  by  it  were  not  such  rails  as 
were  covered  by  the  Wharton  patent.  It  also  ad- 
mitted that  the  suit  mentioned  in  the  plaintiffs 
statement  was  brought  and  decided  as  set  forth,  but 
insisted  that  the  decision  was  not  binding  in  the 
present  case,  "  because  the  nmount  involved  in  the 
former  suit  was  so  small  as  not  to  entitle  the  de- 
fendant to  a  writ  of  error  on  the  said  judgment  to 
the  Supreme  Court  of  the  United  States,  whereas 
the  amount  involved  in  this  suit  is  sufficient  to  so 
entitle  the  defendant; "  and  "  that  the  right  of  the 
defendant  to  have  the  issues  involved  in  this  case 
adjudicated  by  the  Supreme  Court  of  the  United 
States,  if  a  decision  adverse  to  it  is  rendered  by  this 
[the  Circuit]  court,  cannot  be  taken  away  from  it 
by  reason  of  a  former  trial  and  judgment  between 
the  same  parties,  where  the  amount  involved  did 
not  entitle  the  defendant  to  a  review  of  the  same." 
The  court  below  held  the  affidavit  of  defense  to 
be  insufficient,  and,  the  damages  sustained  by  the 
defendant  having  been  assessed  at  the  sum  of  $6,306, 
judgment  was  rendered  for  that  sum. 

Harlan,  J.  The  question,  upon  the  merits, 
which  the  defendant's  affidavit  of  defense  presented, 
was  whether  the  girder  guard  rails  manufactured 
and  sold  by  it  were  covered  by  the  Wharton  patent 
and  by  the  license  granted  by  the  agreement  of 
November  34,  1885.  But  that  precise  question,  it 
is  admitted,  was  presented  and  determined  in  the 
former  suit  between  the  same  parties.  And  we  are 
to  inquire,  on  this  writ  of  error,  whether  the  court 
below  erred  in  holding  that  the  judgment  in  the 
former  suit  concluded  that  question  between  the 
parties.  The  learned  counsel  for  the  defendant  in- 
sists that  it  did  not,  and  bases  his  contention  solely 
upon  the  ground  that  the  former  judgment  was  not, 
by  reason  of  the  limited  amount  involved,  subject 
to  review  by  this  court. 

Is  it  true  that  a  defeated  suitor  in  a  court  of 
general  jurisdiction  is  at  liberty,  in  a  subsequent 
suit  between  himself  and  his  adversary,  in  the  same, 
or  in  any  other  court,  to  relitigate  a  matter  directly 
put  in  issue  and  actually  determined  in  the  first  suit, 
upon  its  appearing  that  the  judgment  in  the  first 
suit,  by  reason  of  the  small  amount  in  dispute,  could 
not  be  reviewed  by  a  court  of  appellate  jurisdiction! 
Does  the  principle  of  ret  judicata,  in  its  application 
to  the  judgments  of  courts  of  general  jurisdiction, 
depend,  in  any  degree,  upon  the  inquiry  whether  the 
law  subjects  such  judgments  to  re-examination  by 
some  other  court?  Upon  principle  and  authority 
these  questions  must  be  answered  in  the  negative. 
We  have  not  been  referred  to,  nor  are  we  aware  of, 
any  adjudged  case  that  would  justify  a  different  con- 
clusion. 
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The  object  in  establishing  judicial  tribunals  is 
that  controversies  between  parties,  which  may  be 
the  subject  of  litigation,  shall  be  finally  determined. 
The  peace  and  order  of  society  demand  that  matters 
distinctly  put  in  issue  and  determined  by  a  court  of 
competent  jurisdiction  as  to  parties  and  subject- 
matter,  shall  not  be  retried  between  the  same  parties 
in  any  subsequent  suit  in  any  court.  The  exceptions 
to  this  rule  that  are  recognized  in  cases  of  judg- 
ments obtained  by  fraud  or  collusion  have  no  appli- 
cation to  the  present  suit. 

In  Hopkins  v.  Lee,  6  Wheat.  109,  113,  it  was  held 
that  a  fact  directly  presented  and  determined  by  a 
court  of  competent  jurisdiction  cannot  be  contested 
again  between  the  same  parties  in  the  same  or  any 
court.  "In  this,"  the  court  said,  "there  is  and 
ought  to  be  no  difference  between  a  verdict  and 
judgment  in  a  court  of  common  law  and  a  decree  of 
a  court  of  equity.  They  both  stand  on  the  same 
footing  and  may  be  offered  in  evidence  under  the 
same  limitations,  and  it  would  be  difficult  to  assign 
a  reason  why  it  should  be  otherwise.  The  rule  has 
found  its  way  into  every  system  of  jurisprudence, 
not  only  from  its  obvious  fitness  and  propriety,  but 
because  without  it  an  end  could  never  be  put  to 
litigation.  It  is  therefore  not  confined  in  England 
or  in  this  country  to  judgments  of  the  same  court  or 
to  the  decisions  of  courts  of  concurrent  jurisdiction, 
but  extends  to  matters  litigated  before  competent 
tribunals  in  foreign  countries.  *  *  *  On  a  ref- 
erence to  the  proceedings  at  law,  and  in  chancery, 
in  the  case  now  before  us,  the  court  is  satisfied  that 
the  question  which  arose  on  the  trial  of  the  action 
of  covenant  was  precisely  the  same,  if  not  exclusively 
so  (although  that  was  not  necessary),  as  the  one 
which  had  already  been  directly  decided  by  the 
court  of  chancery."  And  in  Smith  v.  Kernochan, 
7  How.  178,  217:  "The  case  therefore  falls  within 
the  general  rule,  that  a  judgment  of  a  court  of  con- 
current jurisdiction  directly  upon  the  point  is  as  a 
plea,  a  bar,  or  as  evidence  conclusive  between  the 
same  parties  or  privies  upon  the  same  matters  when 
directly  in  question  in  another  court."  To  the  same 
effect  are  Pennington  v.  Gibson,  16  How.  65,  77 ; 
Stockton  v.  Ford,  18  id.  418;  and  Lessee  of  Parish 
v.  Ferris,  ,8  Black,  606,  609. 

The  whole  subject  was  carefully  considered  in 
Cromwell  v.  County  of  Sac,  94  U.  S.  351,  853,  where 
it  was  said:  "There  is  a  difference  between  the 
effect  of  a  judgment  as  a  bar  or  estoppel  against  the 
prosecution  of  a  second  action  upon  the  same  claim 
or  demand,  and  its  effect  as  an  estoppel  in  another 
action  between  the  same  parties  upon  a  different 
claim  or  cause  of  action.  In  the  former  case,  the 
judgment,  if  rendered  upon  the  merits,  constitutes 
an  absolute  bar  to  a  subsequent  action.  It  is  a 
finality  as  to  the  claim  or  demand  in  controversy, 
concluding  parties  and  those  in  privity  with  them, 


not  only  as  to  every  matter  which  was  offered  and 
received  to  sustain  or  defeat  the  claim  or  demand, 
but  as  to  any  other  admissible  matter  which  might 
have  been  offered  for  that  purpose.  Thus,  for  ex- 
ample, a  judgment  rendered  upon  a  promissory  note 
is  conclusive  as  to  the  validity  of  the  instrument 
aud  the  amount  due  upon  it,  although  it  be  sub- 
sequently alleged  that  perfect  defenses  actually  ex- 
isted, of  which  no  proof  was  offered,  such  as  forgery, 
want  of  consideration,  or  payment.  If  such  de- 
fenses were  not  presented  in  the  action,  and  estab- 
lished by  competent  evidence,  the  subsequent 
allegation  of  their  existence  is  of  no  legal  conse- 
quence. The  judgment  is  as  conclusive,  so  far  as 
future  proceedings  at  law  are  concerned,  as  though 
the  defenses  never  existed." 

The  doctrines  of  the  latter  case  were  applied  in 
Lumber  Co.  v.  Buchtel,  101  U.  S.  638,  689,  which 
case  is  like  this  in  some  respects.  That  was  an 
action  for  the  recovery  of  the  last  installments  of 
money  due  on  a  contract  for  the  purchase  of  timber 
lands,  the  plaintiff  having  in  a  previous  action 
against  the  same  defendant  obtained  a  judgment 
for  the  first  installment.  In  the  first  action  the  sole 
defense  was  that  the  defendant' had  been  induced 
to  make  the  contract  of  guaranty  by  false  and 
fraudulent  representations.  The  same  defense  was 
made  in  the  second  action,  and  an  additional  one 
was  interposed  to  the  effect  that  the  representations 
made  as  to  the  quantity  of  timber,  and  which  in- 
duced the  execution  of  the  contract,  amounted  to  a 
warrauty  upon  which  defendant  could  sue  for  dam- 
ages. Both  grounds  of  defense,  relied  on  in  the  sec- 
ond action,  were  held  to  be  concluded  by  the  judg- 
ment in  the  prior  action.  In  respect  to  the  second 
ground,  it  was  said:  "The  finding  of  the  referee, 
upon  which  the  judgment  [in  the  first  action]  was 
rendered — and  this  finding,  like  the  verdict  of  a 
jury,  constitutes  an  essential  part  of  the  record  of  a 
case — shows  that  no  representations  as  to  the  quan- 
tity of  timber  on  the  land  sold  were  made  to  the  de- 
fendant by  the  plaintiff,  or  in  his  hearing,  to  induce 
the  execution  of  the  contract  of  guaranty.  This 
finding,  having  gone  into  the  judgment,  is  conclu- 
sive as  to  the  facts  found  in  all  subsequent  contro- 
versies between  the  parties  on  the  contract.  Every 
defense  requiring  the  negation  of  this  fact  is  met 
and  overthrown  by  that  adjudication." 

In  Stout  v.  Lye,  103  U.  S.  66,  71,  in  which  one 
of  the  questions  was  as  to  the  conclusiveness  of  a 
judgment  in  a  State  court  upon  the  same  parties  to 
a  suit  in  the  Federal  court— the  two  suits  involving 
the  same  subject-matter,  and  the  suit  in  the  State 
court  having  been  first  commenced — this  court,  ob- 
serving that  the  parties  instituting  the  suit  in  the 
Federal  court,  being  represented  in  the  State  suit, 
could  not  deprive  the  latter  court  of  the  jurisdiction 
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it  had  acquired,  said:  " The  two  suits  related  to  the 
same  subject  matter,  and  were  in  fact  pending  at 
the  same  time  in  two  courts  of  concurrent  jurisdic- 
tion. The  parties  also  were,  in  legal  effect,  the 
same,  because  in  the  State  court  the  mortgagor  rep- 
resented all  who,  pending  the  suit,  acquired  any 
interest  through  him  in  the  property  about  which 
the  controversy  arose.  By  electing  to  bring  a  sepa- 
rate suit  the  Stouts  voluntarily  took  the  risk  of  get- 
ting a  decision  in  the  Circuit  Court  before  the  State 
court  settled  the  rights  of  the  parties  by  a  judgment 
in  the  suit  which  was  pending  there.  Failing  in 
this,  they  must  submit  to  the  same  judgment  that 
has  already  been  rendered  against  their  representa- 
tive in  the  State  court.  That  was  a  judgment  on 
the  merits  of  the  identical  matter  now  in  question, 
and  it  concluded  the  'parties  and  those  in  privity 
with  them,  not  only  as  to  every  matter  which  was 
offered  and  received  to  sustain  or  defeat  the  claim 
or  demand,  but  as  to  any  other  admissible  matter 
which  might  have  been  offered  for  that  purpose.' 
Cromwell  v.  County  of  Sac,  94  U.  S.  351,852.  It  is 
true  the  mortgagor  did  not  set  up  as  a  defense  that 
the  bank  had  no  right  to  take  the  mortgage,  or  that 
he  was  entitled  to  certain  credits  because  of  pay- 
ments of  usurious  interest,  but  he  was  at  liberty  to 
do  so.  Not  having  done  so,  he  is  now  concluded 
as  to  all  such  defenses,  and  so  are  his  privies." 

In  all  of  these  cases,  it  will  be  observed,  the  ques- 
tion considered  was  as  to  the  effect  to  be  given  by 
the  court  of  original  jurisdiction  to  the  judgment 
in  a  previous  case  between  the  same  parties  or  their 
representatives,  and  involving  the  same  matters 
brought  up  in  a  subsequent  suit.  In  no  one  of  them 
is  there  a  suggestion  that  the  determination  of  that 
question  by  the  court  to  whicli  it  was  presented 
should  be  controlled  by  the  inquiry  whether  the 
judgment  in  the  first  action  could  be  reviewed  upon 
appeal  or  writ  of  error. 

The  counsel  for  the  plaintiff  in  error,  in  support 
of  bis  position,  referred  to  the  clause  of  the  Con- 
stitution declaring  that  the  judicial  power  of  the 
United  States  shall  be  vested  in  one  Supreme  Court, 
and  in  such  inferior  courts  as  the  Congress  may  from 
time  to  time  ordain  and  establish,  and  to  the  clause 
providing  that  the  judicial  power  of  the  United 
States  shall  extend  to  all  cases  in  law  or  equity  men- 
tioned in  that  instrument.  But,  except  in  the  cases 
specially  enumerated  in  the  Constitution  and  of 
which  this  court  may  take  cognizance,  without  an 
enabling  act  of  Congress,  the  distribution  of  the 
judicial  power  of  the  United  Statqs  among  the 
courts  of  the  United  States  is  a  matter  entirely 
within  the  control  of  the  legislative  branch  of  the 
government.  And  it  has  never  been  supposed  that 
Congress,  when  making  this  distribution,  intended 
to  change  or  modify  the  general   rule,   having  its 


foundation  in  a  wise  public  policy,  and  deeply  im- 
bedded in  the  jurisprudence  of  all  civilized  coun- 
tries, that  the  final  judgment  of  a  court — at  least, 
one  of  superior  jurisdiction — competent  under  the 
law  of  its  creation  to  deal  with  the  parties  and  the 
subject-matter,  and  having  acquired  jurisdiction  of 
the  parties,  concludes  those  parties  and  their  privies, 
in  respect  to  every  matter  put  in  issue  by  the  plead- 
ings and  determined  by  such  court.  This  rule,  so 
essential  to  an  orderly  and  effective  administration 
of  justice,  would  lose  much  of  its  value  if  it  were 
held  to  be  inapplicable  to  those  judgments  in  the 
Circuit  Courts  of  the  United  States  which,  by  reason 
of  the  limited  amount  involved,  could  not  be  re- 
viewed by  this  court. 

The  inquiry  as  to  the  conclusiveness  of  a  judg- 
ment in  a  prior  suit  between  the  same  parties  can 
only  be  whether  the  court  rendering  such  judgment 
— whatever  the  nature  of  the  question  decided,  or 
the  value  of  the  matter  in  dispute— had  jurisdiction 
of  the  parties  and  the  subject-matter,  and  whether 
the  question,  sought  to  be  raised  in  the  subsequent 
suit,  was  covered  by  the  pleadings  and  actually  de- 
termined in  the  former  suit.  The  existence  or  non- 
existence of  a  right,  in  either  party,  to  have  the 
judgment  in  the  prior  suit  re-examined,  upon  ap- 
peal or  writ  of  error,  cannot,  in  any  case,  control 
this  inquiry.  Nor  can  the  possibility  that  a  party 
may  legitimately  or  properly  divide  his  causes  of 
action,  so  as  to  have  the  matter  in  dispute  between 
him  and  his  adversary  adjudged  in  a  suit  that  can- 
not, after  judgment,  and  by  reason  of  the  limited 
amount  involved,  be  carried  to  a  higher  court,  affect 
the  application  of  the  general  rule.  Whatever  mis- 
chiefs or  injustice  may  result  from  such  a  condition 
of  things,  must  be  remedied  by  legislation  regulat- 
ing the  jurisdiction  of  the  courts,  and  prescribing 
the  rules  of  evidence  applicable  to  judgments. 
Looking  at  the  reasons  upon  which  the  rule  rests, 
its  operation  cannot  be  restricted  to  those  cases, 
which,  after  final  judgment  or  decree,  may  be  taken 
by  appeal  or  writ  of  error  to  a  couA  of  appellate 
jurisdiction. 

We  arc  of  opinion  that  the  question  whether  the 
rails  manufactured  by  .the  Johnson  company  were 
covered  by  the  Wharton  patent,  having  been  made 
and  determined  in  the  prior  action  between  the  same 
parties — which  judgment  remains  in  full  force- 
could  not  be  re-litigated  in  this  subsequent  action. 

There  is  no  error  in  the  judgment,  and  it  is 
affirmed. 

A  judge  in  southern  Illinois  who  fined  an  attorney 

for  contempt  of  court,  was  met  with  this  withering 

rejoinder:  "If  you  fine  me  a  sum  adequate  to  the 

contempt  I  feel  for  your  blankety-blank  court  it 

would  bankrupt  the  Rothschilds  to  pay  10  per  cent 
ofit_„  Digitized  by KjOHgie 
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TRESPASS  ON  ADJOINING  PREMISES  BY 
CONTRACTORS. 

NEW  YORK  COURT  OP  APPEALS,  FEBRUARY,  18M. 

Ketcham  y.  Newman. 
The  owners  of  a  lot  of  land  in  the  city  of  New  York,  being 
about  to  erect  a  new  building  requiring  excavation  twenty- 
two  feet  below  the  curb,  entered  into  a  contract  with  pro- 
fessional shorers,  whereby  the  latter  agreed  to  do  the 
nocosaarysborlng.sheitth-pIHngand  bridging  "as required 
by  law."  Held,  that  the  contractors  were  not  authorized 
by  such  contract  to  enter  adjacent  premises  without  per- 
mission of  the  owners  and  occupants;  that  it  was  neces- 
sarily implied  that  the  contractors  were  employed  to  dis- 
charge the  obligation  imposed  upon  the  owners  by  chapter 
fi,  Laws  of  1855,  and  that  it  was  a  prerequisite  that  the  con- 
sent of  the  owners  or  occupants  of  adjacent  buildings 
should  be  obtained  before  entry  could  be  lawfully  made; 
that  no  intention  could  be  inferred  from  the  contract  on 
the  part  of  the  owners  to  authorize  an  entry  by  the  con- 
tractors as  trespassers;  and  that,  in  the  absence  of  other 
evidence  of  the  owners'  advice  or  direction,  they  would  not 
be  liable  for  damages  done  by  the  contractors  as  tres- 
passers. 

APPEAL  by  the  defendants  from  a  judgment  of 
the  General  Terra  of  the  Court  of  Common 
Pleas  of  the  city  and  county  of  New  York,  affirming 
a  judgment  rendered  on  the  verdict  of  a  jury  for 
the  plaintiffs.  The  plaintiffs  were  wholesale  mer- 
chants and  lessees  of  the  first  floor  and  basement  of 
No.  682  Broadway,  New  York  city,  where  they  con- 
ducted the  business  of  the  sale  of  millinery  goods. 
The  defendants  owned  the  adjacent  lot  on  the  south, 
and  being  about  to  erect  a  new  building  thereon, 
upon  a  plan  which  required  their  lot  to  be  excavated 
twenty-two  feet  below  the  curb,  entered  into  a 
written  contract  with  the  firm  of  F.  &  S.  E.  Good- 
win, professional  shorers,  whereby  that  firm  agreed 
as  follows: 

"We  agree  to  do  the  shoring,  sheath-piling  and 
bridging  (as  required  by  law)  that  is  necessary  to  erect 
buildings  Nos.  628  and  630  Broadway,  running 
through  to  Crosby  street;  do  the  work,  according 
to  plans  and  specifications,  for  the  sura  of  one  thou- 
sand one  hundred  and  seventy-five  dollars  ($1, 175) ; 
work  to  commence  at  once,  when  ready ;  also  agree 
to  be  responsible  for  any  accident  by  improperly 
doing  the  work." 

The  foundation  of  the  southern  wall  of  the  build- 
ing occupied  by  plaintiffs  was  nine  feet  below  the 
surface,  and  unless  shored  up  in  some  way  during 
the  progress  of  the  excavation  on  the  defendants' 
lot,  the  wall  would  naturally  be  undermined  and 
would  probably  fall.  The  contractors  entered  upon 
the  premises  occupied  by  the  plaintiffs  and  inserted 
needle- beams  in  the  basement  of  the  building,  break- 
ing the  wall  for  that  purpose,  and  occasioned  serious 
damage  to  the  stock  of  goods  of  the  plaintiffs,  from 
dirt  and  their  exposure  to  dampness,  and  greatly 
hindered  them  in  the  transaction  of  their  business. 
There  was  conflicting  evidence  upon  the  question 
whether  the  contractors  obtained  permission  from 
the  plaintiffs  to  enter  the  premises  for  the  purpose 
of  shoring  up  the  wall.     The  plaintiffs  denied  that 


such  permission  was  given,  and  they  gave  evidence 
tending  to  show  that  they  protested  against  such 
entry,  and  that  the  contractors,  in  defiance  of  their 
protest,  invaded  their  premises  and  committed  the 
trespasses  of  which  they  complain. 

On  the  part  of  the  defendants  one  of  the  con- 
tractors testified  in  substance  that  before  commenc- 
ing the  work  he  informed  one  of  the  plaintiffs  that 
he  was  employed  to  do  the  shoring,  and  pointed  out 
what  was  necessary  to  be  done,  and  that  he  con- 
sented that  the  witness  might  proceed  with  the 
work.  The  judge  submitted  to  the  jury  the  ques- 
tion whether  such  consent  was  given,  and  charged 
them  that  if  consent  was  given,  the  plaintiffs  could 
not  recover  in  this  action.  It  was  conceded  that  the 
Goodwins  were  independent  contractors,  and  the 
judge  so  charged  the  jury.  It  was  shown  that  they 
had  large  experience  in  this  kind  of  work,  and  their 
competency  was  not  questioned.  One  of  the  con- 
tractors testified  that  he  had  forty  years'  experience, 
and  he  further  testified:  "I  know  of  no  other  way 
in  which  I  could  have  shored  up  that  brick  wall 
than  the  way  which  was  employed."  It  does  not 
appear  that  the  defendants  gave  any  directions  to 
the  contractors  during  the  progress  of  the  work,  or 
that  they  had  any  knowledge  of  the  circumstances 
under  which  they  entered  the  plaintiffs'  premises, 
or  whether  such  entry  was  with  or  without  the 
license  of  the  plaintiffs.  Their  connection  with  the 
transaction  commenced  and  ended,  so  far  as  appears, 
with  the  makingof  the  written  contract  above  given, 
except  that  one  of  the  plaintiffs,  after  the  work  had 
progressed  for  some  time,  asked  one  of  the  defend- 
ants to  intercede  with  the  contractors  to  do  the 
work  in  a  way  which  would  cause  them  less  incon- 
venience, which  he  promised  to  do.  The  defendants 
neither  employed  nor  had  any  control  of  the  men 
engaged  in  the  work.  They  were  employed  and 
paid  by  the  contractors. 

The  court  charged  the  jury  that  if  the  plaintiffs 
gave  no  license  to  the  contractors  to  enter  the  prem- 
ises to  do  this  work  the  defendants  were  liable  for 
the  injury  sustained  by  the  plaintiffs. 

Nathaniel  Myert,  for  appellants. 

Eugene  S.  Ives,  for  respondents. 

Andrews,  C.  J.  The  entry  by  the  contractors 
upon  the  premises  without  the  license  and  against 
the  protest  of  the  plaintiffs  was  a  trespass,  and  ren- 
dered them  liable  for  the  damages  sustained  by  the 
plaintiffs  to  their  possession  and  to  the  merchandise 
in  the  store  resulting  from  the  unlawful  entry.  The 
liability  would  extend  also  to  any  person  who  ad- 
vised or  directed  the  unlawful  acts.  It  was  upon 
this  principle  that  the  court  charged  the  jury  that 
the  defendants  were  chargeable  with  liability.  The 
court  regarded  the  contract  made  by  the  defendants 
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with  the  contractors  as  in  law  a  direction  by  them 
to  the  contractors  to  commit  the  trespass  complained 
of.  If  this  view  is  well  founded  there  was  no  error 
in  the  charge.  But  we  are  of  the  opinion  that  the 
construction  placed  upon  the  contract  by  the  trial 
judge  is  not  warranted.  The  Goodwins  were  inde- 
pendent contractors.  This  was  so  ruled  by  the  court 
on  the  trial  and  was  conceded  on  the  argument  here. 
This  fact  is  only  important  to  exclude  any  liability 
founded  on  the  ordinary  relation  of  master  and  ser- 
vant. Where  this  relation  exists  the  master  may  be 
liable  for  the  wrongful  act  of  the  servant,  although 
committed  without  his  authority  and  even  in  viola- 
tion of  his  instructions,  provided  it  was  committed 
in  the  business  of  the  master  and  within  the  scope 
of  the  servant's  employment.  Higgins  v.  Water- 
vliet  Turnpike  Co.,  46  N.  Y.  23. 

But  where  a  trespass  has  been  committed  upon 
the  rights  or  property  of  another,  by  the  advice  or 
direction  of  a  defendant,  it  is  wholly  unimportant 
what  contractual  or  other  relation  existed  between 
the  immediate  agent  of  the  wrong  and  the  person 
sought  to  be  charged.  The  latter  cannot  shelter 
himself  under  the  plea  that  the  immediate  wrong 
doer  did  the  act  in  execution  of  a  contract,  or  that 
be  came  within  the  definition  of  an  independent 
contractor  as  to  the  performance  of  the  work  in  the 
execution  of  which  the  tortious  act  was  committed. 
If  he  advised  or  directed  the  act  his  liability  is 
established. 

The  contract  entered  into  between  the  de- 
fendants and  the  contractors  did  not,  as  we  con- 
strue it,  authorize  the  contractors  to  commit  a  tres- 
pass upon  the  premises  of  plaintiffs.  In  construing 
the  contract,  it  is  important  to  consider  the  situa- 
tion. The  defendants  were  about  to  tear  down  the 
old  building  on  their  premises,  and  erect  a  new  one 
according  to  plans  which  required  an  excavation  of 
their  lot  to  the  depth  of  twenty-two  feet.  They  had 
a  lawful  right  to  make  the  excavation.  The  exca- 
vation would  probably  endanger  the  adjacent  wall 
of  the  building  of  the  plaintiffs.  No  common-law 
duty  was  imposed  upon  the  defendants  to  shore  up 
or  protect  the  wall  from  injury.  The  building  of 
the  plaintiffs  had  no  easement  of  support  by  the 
land  of  the  defendants.  The  rule  of  the  common 
law  placed  the  burden  of  protecting  the  wall  from 
injury  from  the  excavation  upon  the  owners  of  the 
wall.  The  defendants  were  bound  only  to  the  ex- 
ercise of  reasonable  care  in  making  the  excavation, 
doing  no  unnecessary  damage.  Dorrity  v.  Rapp,  72 
N.  Y.  30S,  and  cases  cited. 

Under  the  common  law  they  had  no  right  to  en- 
ter upon  the  premises  of  the  plaintiffs  to  shore  up  the 
wall,  nor  would  they  have  been  under  any  duty  to 
do  so,  even  if  they  were  permitted  by  the  owners  of 
adjacent  premises.     The   Legislature,   recognizing 


the  hardships  imposed  upon  owners  of  improved 
property  by  the  rule  of  common  law,  intervened  by 
the  act,  chapter  6  of  the  Laws  of  1855,  as  to  the 
cities  of  New  York  and  Brooklyn.  By  that  act  the 
duty  was  imposed  upon  lot-owners  proposing  to  ex- 
cavate their  lots  to  the  depth  of  more  than  ten  feet 
below  the  curb,  to  protect,  at  their  own  expense,  a 
wall  on  or  near  the  boundary  line  of  adjacent  prem- 
ises from  injury  from  such  excavation,  "  if  afforded 
the  necessary  license  to  enter  on  the  adjoining  land. 
and  not  otherwise." 

The  contract  between  the  defendants  and  the 
contractors  was  made  under  this  condition  of  the 
law.  The  defendants  contemplated  an  excavation 
on  their  lot  more  than  ten  feet  in  depth.  The  law 
of  1885  cast  upon  them  the  duty  to  protect  the  wall 
on  the  lot  of  the  plaintiffs,  "  if  afforded  the  neces- 
sary license  to  enter  "  for  that  purpose.  The  de- 
fendants made  the  contract,  as  is  to  be  inferred, 
without  having  obtained  the  permission  of  the 
plaintiffs  to  enter  upon  their  premises,  but  upon  the 
assumption  that  the  permission  would  be  given. 
The  contractors  bound  themselves  to  do  the  shoring 
"  as  required  by  law."  They  were  not  authorized 
by  the  contract  to  enter  the  adjacent  premises  with- 
out permission  of  the  owners  and  occupants.  It  was 
necessarily  implied  that  they  were  employed  to  dis- 
charge the  obligation  imposed  upon  the  defendants 
by  the  act  of  1855,  and  it  was  a  prerequisite  that 
the  consent  of  the  owners  or  occupants  should  be 
obtained  before  consent  could  be  lawfully  made. 
The  defendants  neither  in  terms  authorized  an  entry 
by  the  contractors  as  trespassers,  nor  can  such  in- 
tention be  presumed.  On  the  contrary,  the  con- 
tractors were  to  act  "  as  required  by  law."  It  would 
have  been  a  complete  answer  to  a  claim  by  the  de- 
fendants for  a  breach  of  the  contract  by  the  con- 
tractors, that  the  latter  was  unable  to  obtain  the 
permission  of  the  plaintiffs  to  enter  the  premises  to 
do  the  work  required,  and  that  it  could  not  have 
been  done  without  such  entry.  If  there  was  any 
evidence  that  the  defendants  advised  or  directed 
the  trespass,  other  than  that  furnished  by  the  con- 
tract, it  should  have  been  submitted  to  the  jury. 
There  was  none  to  justify  a  ruling  as  matter  of  law 
that  in  the  absence  of  a  license  to  enter,  the  defend- 
ants were  Uable. 

We  think  the  trial  judge  erred,  and  that  the  judg- 
ment below  should  be  reversed  and  a  new  trial  or- 
dered, with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Chief  Justice  Fuller,  in  a  late  case,  scored  counsel 
for  observations  "  lacking  in  the  courtesy  and  tem- 
perance of  language  due  from  the  members  of  the 
bar,  and  as  such,  obnoxious  to  animadversion." 
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AMBASSADOR     BAYARDS     SPEECH     TO 
THE   BRITISH   EMPIRE   CLUB. 

AT  the  Hilary  dinner  of  the  British  Empire 
Club,  in  London,  on  the  6th  of  March,  in- 
stant, the  principal  guest  was  Hon.  Thomas  F. 
Bayard,  the  United  States  ambassador.  Mr.  Justice 
Grantham  said' that  as  a  judge,  he  "felt  greatly 
honored  by  being  invited  to  meet  the  ambassador 
from  their  cousins  across  the  water,  who,  though 
they  were  republicans,  had  a  greater  esteem  for  the 
law,  and  perhaps  a  greater  respect  for  the  judges, 
than  even  we  ourselves  had.  Republicans  as  they 
were,  they  looked  to  the  law  as  having  a  greater 
power  in  their  Constitution,  at  any  rate,  than  their 
House  and  their  Senate,  and  which  gave  them  the 
power  to  veto  bills  which  might  in  the  considera- 
tion of  the  Senate  be  contrary  to  the  Constitution  of 
the  country." 

Mr.  Crump,  Q.  C,  said  that  his  own  reading  had 
lain  considerably  in  the  direction  of  the  legal  jour- 
nals and  text-books  of  the  United  States,  and  he 
would  say  to  the  young  men  that  they  could  get  no 
higher  teaching  than  the  teaching  of  the  law  schools 
of  the  United  Status.  They  could  receive  no  higher 
training  than  they  could  get  from  the  text-books  of 
the  United  States,  and  ho  ventured  to  say,  that  iu 
the  journalism  and  in  the  proceedings  of  the  bar 
associations  of  the  United  States,  they  would  find  a 
high  tone,  a  high  morality,  and  a  grand  independ- 
ence, coupled  all  the  time  with  the  most  profound 
knowledge  of  the  principles  of  jurisprudence.  To 
the  younger  members  of  the  bar  he  would  say,  let 
them  learn  in  these  schools,  and  apply  what  they 
read  to  the  practice  in  our  courts. 

The  vice-chairman  gave  the  toast,  "The  guest  of 
the  evening."  He  said  the  club  had  entertained 
many  honored  guests  from  various  parts  of  the 
world,  but  to-night  tbey  entertained  the  official  rep- 
resentative of  the  only  country  which  had  con- 
quered us.  But  that  we  Englishmen  and  Ameri- 
cans were  of  one  family  was  a  fact  we  did  not  suffi- 
ciently emphasize.  The  quarrel  by  which  the 
United  States  came  into  being  was  a  parochial  quar- 
rel compared  with  the  fact  that  in  spite  of  the  posi- 
tion of  Spain,  Holland  and  France,  all  of  whom 
owned  greater  possessions  than  England  at  the 
time  the  North  American  continent  was  won  and 
kept  by  the  race  to  which  we  all  belonged.  They 
could  not  but  be  pleased  that  America  had  sent  as 
her  representative  to  this  country  the  most  eminent 
man  available.  In  addition  to  all  his  other  claims 
upon  their  regard,  there  was  the  fact  that  he  had 
long  been  an  ornament  of  the  profession  to  which 
they  belonged.  The  conquest  of  arms  of  the  Ameri- 
cans over  England  of  one  hundred  and  twenty  years 
ago  was  forgotten,  but  the  conquest  the  Americans 


had  achieved  more  recently  was  younger  and 
fresher;  he  was  alluding  to  the  conquest  they  had 
made  in  the  arts  by  which  human  love  and  human 
sympathy  were  won. 

The  toast  was  drank  upstanding,  and  to  the 
strains  of  the  American  national  anthem. 

His  excellency,  the  United  States  ambassador,  in 
responding,  said  he  was  most  unaffectedly  glad  to 
find  himself  present.  He  came  for  refreshment  and 
he  had  found  it.  It  was  especially  pleasant  for 
him  to  be  told  that  he  was  to  meet  the  younger 
members  of  the  bar  and  those  who  intended  to  be- 
come members  of  the  bar,  and  while  he  felt  himself 
honored  to  be  present  with  a  distinguished  judge 
and  an  eminent  counsel  of  the  Queen,  nevertheless 
he  must  make  his  confession,  and  he  was  glad  of 
the  presence  of  the  younger  men.  He  would  ask 
what  part  the  profession  of  the  law  took  and  ought 
to  take  in  a  growing  aud  elevating  civilization?  His 
errand  to  this  country,  his  mission  here,  was  a  very 
simple  and  plain  one.  He  came  to  assist  the  honor 
and  the  welfare  and  the  good  relations  of  two  coun- 
tries, not  one  alone.  He  came  to  prevent  misunder- 
standings, he  oanie  to  promote  good  understanding, 
he  came  to  strengthen  the  ties  of  amity  and  confi- 
dence between  the  two  branches  of  the  race  that 
live  English  and  think  English.  And  in  looking 
around  him  for  those  things  that  might  best  assist 
the  object  that  had  brought  him  from  his  home,  he 
was  disposed,  upon  clear  reflection,  to  say  that  the 
best  agency  for  good  understanding,  for  the  re- 
moval of  misunderstanding,  and  the  promotion  of  a 
solid  peace  and  amity  between  the  two  countries 
was  the  profession  to  which  they  belonged.  Com- 
merce was  a  civilizing  agent,  the  law  was  even  more 
a  civilizing  agent.  There  could  be  law  without 
commerce,  but  there  could  not  be  a  safe  commerce 
without  law.  There  must  be,  wherever  men's  bar- 
gains and  contracts  should  run,  there  must  be  some- 
thing to  make  them  secure.  Enterprise  would  fal- 
ter in  the  face  of  lawlessness,  and  capital  was  a 
timid  creature  if  it  could  not  have  something  that 
should  guaranty  its  contracts.  This  guaranty,  as 
it  seemed  to  him,  was  supplied  by  the  whole  object 
of  the  profession  to  which  they  belonged — the  study 
of  the  rules  of  international  justice ;  and  to  be  an 
humble  worker  in  the  erection  of  the  temple  of  in- 
ternational justice,  seemed  to  him  a  worthy  ambi- 
tion for  any  one  or  for  all  of  them.  The  triumphs 
of  force  were  necessarily  short-lived,  for  they  must 
carry  on  them  and  leave  behind  them  the  sting  of 
humiliation  in  one  party,  the  conquered,  who  sim- 
ply awaited  the  opportunity  to  make  things  even. 
But  the  triumphs  of  reason  and  justice  and  argu- 
ment were  permanent, because  they  were  satisfactory 
to  the  human  conscience  and  to  the  human  intellect. 
These  were  triumphs  which  the  profession  proposed 
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— these  and  no  other.    They  proposed  to  make  that 
true  in  fact  which  was  to-day  simply  a  phrase,  that 
war  is  ultima  ratio  rtgum.     They  proposed  to  make 
it  the  last,  the  very  last.    Commerce  and  commer- 
cial contracts,  in  the  infinite  variety  of  man's  en- 
gagements, could  never  be  the  subject  of  a  code  or 
find  their  protection  or  rectification  in    statutes. 
There  must  be  a  principle,  there  must  be  a  philo- 
sophical principle  somewhere  to  be  discovered  and 
exerted  to  protect  the  manifold  changes,  the  mani- 
fold shapes  in  which  commercial  contracts  should 
exhibit  themselves.     The  great  principle  that  they 
all  sought  to  uphold  and  represent  wan  a  principle 
of  comity.     It  was  a  principle  that  that  which  was 
lawful,  the  contract  which  was  justified  and  main- 
tained by  the  law  where  it  was  made,  should  be  exe- 
cuted wherever  civilization  should  find  its  force, 
provided  it  was  not  injurious  to  the  citizens  or  the 
laws  of  the  country  where  the  enforcement  was  de- 
manded. The  law  of  the  contract  was  the  law  of  the 
enforcement.     This  was  a  rule  of  comity ;  this  was 
the  rule  that  civilized  nations  reciprocally  dealt  out 
to  each  other;  this  was  the  rule  that  prevented  eva- 
sion of  the  just  obligation,  that  punished  the  crim- 
inal by  extradition   to  meet  the  law  that  he  had 
outraged  and  to  be  subjected  to  its  penalties  —  the 
law  of  comity,  the  law  that  the  contract,  lawful  in 
the  place  where  it  was  made,  should  be  sustained 
in  any  civilized  community  where  it  was  sought  to 
be  enforced.    These  were  the  great  principles  of 
justice  to  which  the  profession  to  which  they  all 
belonged  was  dedicated.     They  proposed  to  follow 
everywhere  the  enforcement  of  just   obligations; 
and  what  was  the  result  of  such  a  course  of  coope- 
rative action?    It  was  to  create  a  sentiment  of  re- 
spect, of  confidence,  and  therefore  of   friendship. 
Therefore  it  was  that  he  looked  upon  the  law  of  con- 
tract as  recognized  by  the  profession,  as  recognized 
by  the  tribunals  before  whom  they  appeared  in  all 
countries,  claiming  simply  the  enforcement  of  hon- 
est  obligations  —  he  looked    upon    this    law    and 
this  practice  as  the  great  pacificator  of  the  age  in 
which  we  live.     The  law  of  comity,  which  called 
upon  every  civilized  nation  to  enforce  the  laws  of 
every  other  civilized  nation  that  were  not  in  con- 
flict with  the  interests   or  the  institutions  of  the 
country  where  the  remedy  was  sought,  this  law  had 
been  found  to  be  such  a  great  civilizing  agent  that 
its  force  and  its  application  had  extended  through 
the  minor  force  of  individuals  until  it  had  become 
the  law  of  nations.    The  laws  of  argument  and  rea- 
son, the  laws  of  justice  as  administered  by  trained 
men  under  just  principles,  had  now  become  recog- 
nized as  the  proper  controlling  factors  of  interna- 
tional justice,  and  well  might  war  be  called  the  last 
reasoning  of  kings.     No  two  countries  had  set  to 
the  world  a  custom  so  valuable,  and  so  illustrious, 


and  so  dignified  as  had  these  two  countries  in  which 
the  English  language  was  the  means  of  communi- 
cating their  thoughts  to  each  other.     To-day,  in 
view  of  this  great  fact  that  reason  was  intended  to 
supplant  force,  and  that  argument  should   speak 
louder  than  guns,  what  became  of  diplomacy?  What 
became  of  these  ancient  methods  of  chicanery  and 
disingenuousness?    What  became  of  the  saying  of 
Talleyrand  that  language  was  invented  to  conceal 
thoughts?    They  had  disappeared,   and  what  was 
sought  for  to-day  was  not  that  language  should 
conceal  the  honest  thoughts  of  the  minister  or  the 
envoy,  but  that  which  should  be  most  comprehen- 
sive to  display  the  real  intention.     It  was  the  spirit 
of  reason,  the  spirit  of  comity  which  had  brought, 
and   he  trusted  would  always  bring,    proud  and 
strong  nations  to  the  bar  of  a  tribunal  selected  by 
themselves,  not  sitting  in  secret,  not  supplied  by 
the  pabulum  of  spies  or  by  purchased  information, 
but  standing  in  the  light  of  day  before  the  world, 
before  men  selected  because  of  their  integrity  and 
their  disinterestedness.  There  they  heard  in  the  Eng- 
lish language  argument  and  reason  presented  in  its 
clearest  form.     They  heard  the  language  of  a  Web- 
ster and  a  Russell  on  one  side,  and  of  a  Carter  and 
a  Phelps  upon  the  other,  both  urging  clearly,  with- 
out subterfuge  or  the  desire  for  concealment,  the 
rights  of  the  nations  whom  they  represented.    Here 
then  it  seemed  to  him  that  the  profession  of  which 
they  were  members  became  the  chief  agency  for  the 
advancement  of  the  human  race  to  the  higher  plane 
of  civilization.     It  was  that  which  made  him  feel  as 
charged  to  represent  here  the  interests  of  his  coun- 
try.    Surely,  with  such  views,  with  such  objects, 
with  such  results,  might  they  not  congratulate  each 
other  that  tbe  profession  of  the  law  existed,  and 
that    the    reign  of    law  was  a  true  reign,    under 
which  they  served  and  which   they  sought  to  ex- 
pand?    He  would  ask  them  to  join  him  in  drinking 
to  the  bar  of  England  and  of  the  United  States,  to 
the  bench  that  was  recruited  from  the  membership 
of  that  bar,  and  then  both  bench  and  bar  should 
make  that  which  was  the  mother  tongue  of  the  two 
countries  the  expression  of  that  justice  which  was 
the  great  preventer  of  wars  between  mankind. 


THE  PREMIERSHIP,  IN  THE  BRITISH 
CABINET. 

TIHE  resignation  by  Mr.  Gladstone  of  the  post  of 
prime  minister,  which  has  so  profoundly  stirred 
the  public  mind,  may  well  serve  to  concentrate  the 
attention  of  students  of  the  English  Constitution  on 
the  practical  workings  of  an  institution  which  has 
been  designated  by  Mr.  Gladstone  himself  an 
"unique  creation." 

The  written  law  knows  nothing  whatever  of  the 
prime  minister.    It  simply  knows  him  as  a  member 
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of  one  or  other  House  of  Parliament,  as  a  privy 
councillor,  or  as  a  holder  of  a  certain  office  such  as 
the  first  lordship  of  the  treasury.  In  1741  a  number 
of  peers  drew  up  a  protest  against  the  government 
of  Walpole  on  the  ground  that  "  a  sole  or  even  a 
first  minister  is  an  officer  unknown  to  the  law  of 
Great  Britain,  and  inconsistent  with  the  Constitu- 
tion," and  that  8ir  R.  Walpole  had  "  for  many  years 
acted  as  such  by  taking  upon  himself  the  chief  if 
not  the  sole  direction  of  affairs. "  2  Rogers'  Protests 
of  the  Lords,  10.  Lord  North  always  disclaimed 
the  title  of  prime  minister  as  unknown  to  the  Con- 
stitution. Pitt  must  be  regard  as  the  first  statesman 
whose  special  charge  it  was  to  direct  and  give  unity 
to  the  policy  of  a  Cabinet.  The  best  description  of 
the  position  of  an  English  prime  minister  is  given 
by  the  illustrious  statesman  who  is  now  vacating 
that  great  office.  Mr.  Gladstone,  writing  in  the 
North  American  Review  for  September,  1878,  thus 
explains  to  the  people  of  the  United  States,  whom 
he  designates  "  kin  beyond  the  sea,"  the  status  of 
the  British  premier: 

"The  breaking  down  of  the  great  offices  of  State 
by  throwing  them  into  commission,  and  last  among 
them  of  the  lord  high  treasurership,  after  the  time 
of  Harley,  Earl  of  Oxford,  tended,  and  may  prob- 
ably have  been  meant,  to  prevent  or  retard  the  for- 
mation of  a  recognized  chiefship  in  the  ministry, 
which  even  now  we  have  not  learned  to  designate 
by  a  true  English  word,  though  the  use  of  the  im- 
ported phrase '  premier  *  is  at  least  as  old  as  the  poetry 
of  Burns.  Nor.  can  any  thing  be  more  curiously 
characteristic  of  the  political  genius  of  the  people 
than  the  present  position  of  this  most  important 
official  personage.  Departmentally,  he  is  no  more 
than  the  first  named  of  five  persons  by  whom  jointly 
the  powers  of  the  lord  treasurership  are  taken  to  be 
exercised;  he  is  not  their  master,  nor  otherwise 
than  by  mere  priority  their  head,  and  he  has  no 
special  function  or  prerogative  under  the  formal 
constitution  of  the  office.  He  has  no  official  rank 
except  that  of  privy  councillor.  Eight  members  of 
the  Cabinet,  including  five  secretaries  of  State  and 
several  other  members  of  the  government,  take 
official  precedence  of  him.  His  rights  and  duties 
as  head  of  the  administration  are  nowhere  recorded. 
He  is  almost,  if  not  altogether,  unknown  to  the 
statute  law."     1  Gleanings  of  Past  Years,  240. 

It  will  be  observed  that  Mr.  Gladstone,  writing 
sixteen  years  ago,  referred  to  the  premiership  as 
associated  with  the  first  lordship  of  the  treasury. 
This,  although  a  usual,  is  by  no  means  a  necessary 
connection.  Thus  Mr.  Gladstone,  till  his  resigna- 
tion, was  prime  minister  and  first  lord  of  the  treas- 
ury. During  however  the  premiership  of  Lord 
Salisbury  the  first  lordship  of  the  treasury  was  held 
by  the  late  Mr.  W.  H.  Smith  and  Mr.  Balfour. 

The  discussion  with  reference  to  Mr.  Gladstone's 


successor  as  prime  minister  brings  into  prominence 
the  fact  that  ministers  have  become  the  servants 
rather  of  the  House  of  Commons,  and  through  the 
House  of  Commons  of  the  people,  than  of  the  crown. 
Mr.  Bagehot,  writing  in  1865,  while  Lord  Palmerston 
was  still  living,  thus  speaks:  "The  nation  then  (in 
the  time  of  Walpole)  selected  the  English  policy, 
but  the  crown  chose  the  English  ministers.  They 
were  not  only  in  name  as  now,  but  in  fact,  the 
Queen's  servants.  Remnants,  important  remnants, 
of  this  great  prerogative  still  remain.  The  dis- 
criminating favor  of  William  IV  made  Lord  Mel- 
bourne head  of  the  Whig  party  when  he  was  only 
one  of  several  rivals.  At  the  death  of  Lord  Palm- 
erston it  is  very  likely  that  the  Queen  may  have  had 
an  opportunity  of  fairly  choosing  between  two  if 
not  three  statesmen.  But  as  a  rule,  the  nominal 
prime  minister  is  chosen  by  the  Legislature,  and  the 
real  prime  minister— for  most  purposes  the  leader  of 
the  House  of  Commons — almost  without  exception 
so.  There  is  nearly  always  some  one  more  plainly 
selected  by  the  voice  of  the  predominant  party  in 
the  predominant  House  of  the  Legislature  to  lead 
that  party,  and  consequently  to  rule  the  nation." 
Eng.  Const.  12.  Mr.  Gladstone  takes  a  similar  view. 
He  considers  the  endeavor  of  King  William  IV  in 
1834  to  assert  his  personal  choice  in  the  appoint- 
ment of  a  ministry  without  reference  to  the  will  of 
Parliament  to  have  been  an  injudicious,  though  un- 
doubtedly conscientious,  use  of  power  which  tended 
not  to  strenghten  the  throne,  but  to  enfeeble  it. 
1  Gleanings  of  Past  Years,  38-39.  Mr.  Freeman 
considers  this  development  in  constitutional  prac- 
tice to  have  modified  our  method  of  expression. 
"We  speak,"  he  says,  "of  Mr.  Gladstone's  govern- 
ment or  Mr.  Disraeli's  government.  I  can  myself 
remember  the  time  when  such  a  form  of  words  was 
unknown,  when  'government'  still  meant  'govern- 
ment by  king,  lords,  and  commons,'  and  when  the 
body  of  men  who  acted  as  the  King's  immediate 
advisers  were  spoken  of  as  '  ministers '  or  '  the 
ministry.' "  Growth  of  the  English  Constitution, 
124.  • 

A  novel  doctrine  has  been  advanced  since  the  an- 
nouncement of  Mr.  Gladstone's  retirement,  in  the 
form  of  an  article  of  faith  that  the  premier  must  be 
in  the  House  of  Commons.  For  this  position  there 
is  no  foundation  whatever.  Since  the  commence- 
ment of  the  century  twenty  statesmen,  including 
Lord  Rosebery,  have  held  the  post  of  prime  minister. 
Of  these,  thirteen  have  been  peers,  exclusive,  of 
course,  of  Lord  Palmerston,  who,  as  an  Irish  peer, 
sat  in  the  House  of  Commons  for  a  British  constitu- 
ency. Two  prime  ministers — Earl  Russell  and  the 
Earl  of  Beaconsfield — have  held  the  office  first  as 
members  of  the  House  of  Commons,  and  subsequently 

as  members  of  the  House  of  Lords. — Late  Times, 
r      i       •*•      i  tK.  Digitized  by  V3VJ\J  VIC     . 

London,  March  10.  ■ 
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Jtfcstcacts  of  Recent  gectstaus. 


Contract — conflict  of  laws. — A  promise  to 
pay,  contained  in  a  telegram  sent  from  Massachu- 
setts to  South  Carolina,  is  a  contract  made  in  Mas- 
sachusetts; and  no  cause  of  action  can  arise  thereon 
in  South  Carolina,  as  the  place  of  making  is  pre- 
sumably the  place  of  performance.  Tillinghast  v  Bon- 
ton  A  Pt.  Royal  Lumber  Co.  (8.  C),  18  S.  E.  Rep.  120. 

Corporations— contracts. — Defendant,  a  corpo- 
ration whose  by-laws  required  the  attendance  of  a 
majority  of  its  directors  to  constitute  a  quorum, 
contracted  with  plaintiff,  a  director,  to  purchase 
land  of  him,  at  a  special  meeting,  at  which  only 
three  of  the  five  directors  were  present,  one  of  them 
being  plaintiff,  and  another  his  father,  who  also  had 
an  interest  in  the  contract.  Held,  that  such  con- 
tract did  not  bind  defendant,  there  being  no  valid 
quorum  present  when  made.  Hill  v.  Rich  Hill  Coal 
Min.  Co.  (Mo.),  24  8.  W.  Rep  223. 

Criminal  law — pleading  guilty. — The  fact  that 
a  bailiff  of  the  City  Court  privately  advised  the  ac- 
cused to  enter  a  plea  of  guilty,  and  that  he  acted 
upon  this  advice,  is  no  ground  for  a  new  trial,  it 
appearing  that  the  court  fully  explained  to  the  ac- 
cused his  legal  rights,  and  that  he  deliberately  en- 
tered the  plea  of  guilty  under  circumstances  that 
would  charge  him  with  knowledge  of  its  conse- 
quences.    Keith  v.  State  (da.),  18  8.  E.  Rep.  551. 

Master  ahd  servant  —  contributory  negli- 
gence.—  A  brakeman  who  wilfully  and  unnecessar- 
ily violates  a  reasonable  precautionary  rule,  known 
to  him,  or  which  he  must  be  taken  to  have  known, 
cannot  recover  for  an  injury  of  which  such  violation 
of  the  rule  is  the  direct,  efficient  cause.  Johnson  v. 
Chesapeake  A  0.  Ry.  Co.  (W.  Va.),  18  8.  E.  Rep.  578. 

M  UTUAL  BENEFIT  INSURANCE — FORFEITURE.  — The 

constitution  of  a  mutual  benefit  association  declared 
that,  upon  receiving  notice  of  assessment,  every 
member  should  remit  the  amount  promptly.  A  no- 
tice sent  to  the  last  address  given  shall  be  consid- 
ered a  legal  notification.  Any  member  who  does 
not  remit  the  amount  within  thirty  days  from  the 
date  of  notice  shall  forfeit  his  claim  to  membership. 
Held,  that  mere  failure  to  pay  within  thirty  days, 
without  any  action  taken  thereon  by  the  board  of 
directors,  would  not  cause  a  forfeiture  of  member- 
ship, since  the  provision  is  not  self  executory. 
Northwestern  Travelling  Men's  Ass'n  v.  Kefiauss  (111.), 
35  N.  E.  Rep.  747. 

Salb— conditional  sale.—  Defendant  bought  a 
harvesting  machine  called  a  "binder,"  upon  the 
condition  that  if  it  did  not  work  to  his  satisfaction 
he  might  return  it.  Held,  that  his  right  to  reject 
was  absolute,  and  bis  reasons  could  not  be  investi- 
gated. D.  M.  Osborne  A  Co.  v.  Francis  (W.  Va.), 
18  S.  E.  Rep.  661. 


Wills — attestation. — Attesting  witnesses  to  a 
will  must  be  such  as  are  competent  at  the  date  of 
attestation,  and  if  then  competent,  their  subse- 
quent incompetency,  from  whatever  cause,  will  not 
prevent  the  probate  of  the  will.  In  re  HolVs  Will 
(Minn.),  57  N.  W.  Rep.  219. 


LAW,   JAW.    AND    DRAW. 

Come,  Hat  to  me  a  minute; 
A  song,  I'm  (joint?  to  begin  It; 
There's  something  serious  In  It. 

So  pray  attention  draw ! 

TIs  all  about  the  law ! 

So  pray  attention  draw. 
Experience,  I  have  bought  it. 
And  now  to  you  have  brought  it; 
Will  you  or  not  be  taught  it? 

I  sing  the  charms  of  Law, 

LAW,  Law! 

Which  has  met  with  a  deuce  of  eclat. 
It  you're  fond  of  pure  vexation. 
And  long  procrastination. 
You're  just  in  a  situation 

To  en  joy  a  suit  at  law ! 
When  your  cause  Is  first  beginning 
You  only  think  of  winning. 
Attorneys  slyly  grinning. 

The  while  the  cash  they  draw. 

Your  cause  goes  on  see-saw 

As  long  as  your  cash  they  draw. 
With  Brief  and  Consultation, 
Bill  and  Replication, 
Latin  and  -  botheration. 

While  the  counsel  loudly  jaw, 

JAW,  Jaw, 

Is  a  very  great  thing  in  Law, 
If  you're  fond,  etc. 

Snail-like  your  cause  Is  creeping; 
It  hinders  you  from  sleeping. 
Attorneys  only  reaping. 

For  still  your  cash  they  draw, 

DRAW,  Draw, 

Is  the  mainspring  of  the  Law. 
Misery,  toil  and  trouble 
Makes  up  the  hubble-bubble. 
Leaves  you  nothing  but  stubble, 

And  makes  you  a  man  of  straw, 

LAW,  Law. 

Divides  the  wheat  from  ths  straw, 
If  you're  fond,  etc. 

And  when  your  cause  is  ending 

Your  case  1b  in  no  ways  mending, 

Expense  each  step  attending, 
And  then  you  find  a  flaw. 
Then  the  judge,  like  any  jackdaw. 
Will  lay  down  what  is  Law. 

In  a  rotten  stick  your  trust  is. 

You  find  the  bubble  burst  is. 

And  though  you  don't  get  justice. 
You're  sure  to  get  plenty  of  Law, 
And  LAW,  I  js.it. 
Leaves  you  not  worth  a  straw, 

If  you're  fond,  etc. 

So,  It  life's  all  sugar  and  honey. 
And  fortune  has  always  been  sunny. 
And  you  want  to  get:  rid  of  your  money, 

I'd  advise  you  to  go  to  Law. 

Like  ice  in  a  rapid  thaw. 

Your  cash  will  melt  awa'. 
Comfort  'tis  folly  to  care  for. 
Life's  a  lottery  —  therefore. 
Without  a  why  or  a  wherefore, 

I'd  advise  you  to  go  to  Law, 

And  LAW,  Law, 

Does  like  a  blister  draw. 
If  you're  fond,  etc. 
-Botton  Tranicript. 
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•  ffTlHE  sentence  is  that  ye  be   hanged,"   said  a 
1      Welsh  judge  to  a  poor  criminal,    "and  I 
hope  it  may  prove  a  warning  to  you." 

The  portraits  of  the  judges  formerly  in  the  Hall 
of  Clement's  Inn,  which  were  recently  sold,  were 
bought  by  the  Inner  Temple.  They  include  fine 
pictures  of  8ir  Edward  Coke,  Lord  Keeper  Coventry, 
Sir  Randolph  Crewe,  who  was  sometime  speaker  of 
the  House  of  Commons  in  the  time  of  James  I,  Sir 
Matthew  Hale,  and  an  oval  portrait  of  Sir  John 
Powell,  one  of  the  judges  at  the  trial  of  the  Seven 
Bishops.  As  Clement's  Inn  was  formerly  affiliated 
to  the  Inner  Temple,  the  acquisition  of  these  works 
of  art  by  that  society  is  appropriate. — London  Late 
Journal. 

For  entertaining  reading  the  proposal,  if  correctly 
reported,  of  Professor  Alexander  Tyndall  to  hypno- 
tize Mrs.  Maybrick  in  order  "to  establish  her  inno- 
cence" should  not  be  overlooked.  Even  in  the 
"  Moonstone  "  the  famous  test  of  the  hero  tried  us  a 
little  high;  but  Wilkie  Collins,  opium  and  all,  never 
went  as  far  as  this.  "  When  hypnotized,  it  is  im- 
possible to  tell  a  lie,"  so  the  professor  gravely 
states.  One  wonders  that  he  does  not  suggest  the 
immediate  substitution  of  himself  for  the  usher,  and 
hypnotism  for  the  oath  in  our  courts  of  justice. 
These  professors  are  too  modest. — Law  Gazette. 

On  an  argument  before  the  Supreme  Court  of 
North  Carolina,  Mr.  Lanier,  a  very  learned  and  very 
thorough  argufier  of  his  causes,  was  going  "  to  the 
bottom  of  the  reason  of  things,"  when  Chief  Justice 
Pearson  interrupted  him:  "Brother  Lanier,  you 
should  presume  that  this  court  at  least  understands 
the  elementary  principles  of  law.  You  need  not  dis- 
cuss them."  Mr.  Lanier,  blandly  raising  his  specta- 
cles with  a  placid  smile,  replied  with  great  delibera- 
tion, "So — I  did — your — Honors,  at  the  last  term 
of  the  court,  and  I — lost  —  my  case — by  —  it." 
"Umph,"  said  the  chief  justice,  as  he  slided  a  little 
lower  down  in  his  seat. 

A  certain  lawyer's  explanation  of  his  course  in 
life  covered  an  experience  as  preacher,  physician 
and  lawyer  in  succession.  He  said  that  he  began 
life  with  high  ideals  of  doing  good  as  a  preacher  of 
the  Gospel,  but  inability  to  procure  a  sufficient  sup- 
port for  his  family  compelled  a  change.  He  then 
turned  to  practising  medicine  as  a  business  that 
might  be  both  benevolent  and  remunerative,  but 
found  that  the  gratitude  of  patients  evaporated  with 
returning  health,  and  many  forgot  to  pay.  At  last 
he  took  up  the  practice  of  law  and  found,  as  he  said, 
by  abundant  success  in  that  field  that  men  would 
pay  more  to  have  their  own  way  than  to  save  soul 
and  body  both. — Lawyers'  General  Digest. 


A  Madame  Caron  some  months  since  was  taken  by 
her  husband  to  a  dentist  at  Lille,  to  have  a  tooth 
drawn.  Chloroform  was  administered  in  his  pres- 
ence, and  his  unfortunate  wife  died.  The  dentist 
was  condemned  by  the  Criminal  Tribunal  at  Lille  to 
a  month's  imprisonment  and  500  francs  fine  for 
"homicide  by  imprudence."  On  appeal,  the  im- 
prisonment was  stricken  out  of  the  sentence.  There- 
upon the  husband,  although  he  had  completely  au- 
thorized the  use  of  the  chloroform,  brought  a  civil 
action  for  damages,  demanding  20,000  francs  in  his 
own  interest  and  that  of  a  son,  a  minor.  The  tri- 
bunal, considering  the  fact  of  homicide  by  impru- 
dence having  been  established  by  the  judgment  of 
the  criminal  court,  condemned  the  defendant  to  pay 
4,000  francs  damages,  1,000  to  go  to  the  husband 
and  3,000  to  be  put  out  at  interest  for  the  son  until 
he  attained  his  majority. 

The  lawyer  is  no  less  a  necessity  to  the  court  than 
to  his  client.  It  is  related  of  the  late  Justice  Miller 
that  when  he  presided  in  the  Federal  Circuit  Court 
in  Chicago,  the  attorney  for  a  plaintiff  insisted  upon 
the  trial  of  his  case,  although  the  only  attorney 
representing  the  defendant  was  too  ill  to  attend 
court.  To  the  insisting  lawyer  the  court  said :  ' '  You 
need  not  discuss  that  point,  we  had  it  before  us 
over  in  St.  Louis  last  week.  We  felt  constrained 
to  hold  that  in  view  of  the  large  number  of  lawyers 
ready  to  accept  employment,  the  sickness  of  one  of 
them  is  not  a  sufficient  reason  for  continuing  a  cause. 
But  to  be  frank  with  you,  I  ought  to  say  that  as  the 
defendant  was  without  counsel  we  thought  we 
ought  to  assist  him  a  little  in  his  case.  And  to  be 
entirely  frank,  I  ought  perhaps  to  add  that  we  gained 
it  for  him."  The  entry  in  that  case  for  that  term 
reads — "Continued  on  the  application  of  the  de- 
fendant with  the  consent  of  plaintiff's  counsel." 

"Those  who  frequent  the  Burtaley  Courts,"  says 
the  Burnley  (England)  Express,  "  are  so  accustomed 
to  the  presence  of  Mr.  Emmett,  the  blind  solicitor, 
that  the  remarkable  way  iu  which  he  has  overcome 
what  to  most  people  would  have  been  an  insuper- 
able difficulty  does  not  strike  them  as  it  does  out- 
siders. Says  a  Bradford  paper:  'A  remarkable,  if 
not  an  unprecedented,  sight  was  witnessed  in  the 
Bradford  Borough  Court  the  other  day,  when  a 
blind  solicitor  in  the  person  of  Mr.  Emmett,  of 
Burnley,  appeared  in  an  important  case.  Mr. 
Emmett  is  totally  deprived  of  sight,  and  it  was  a 
thoughtful  feeling  which  prompted  the  stipendiary 
(Mr.  Skidmorc)  to  ask  him  if  he  would  not  remain 
seated  all  the  time.  This  favor  Mr.  Emmett  politely 
declined,  and  conducted  his  case  in  the  orthodox 
maimer,  and  what  is  more,  with  such  vigor  and  skill, 
aided  by  a  retentive  memory  and  great  natural 
abilities,   that  he  gained  a  decision  in  favor  of  his 

client.'" 
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THE  memorial  of  the  New  York  State  Bar 
Association  through  its  committee  on  law 
reform,  to  the  Legislature,  with  reference  to  the 
Code  of  Procedure,  presents  for  consideration  a 
question  which  has  for  a  long  time  received  much 
consideration  from  members  of  the  bar.  The 
committee  on  law  reform  of  the  association 
during  the  past  year  took  up  the  question  with 
great  care,  and,  in  its  report  to  the  association 
at  the  annual  meeting,  recommended  the  action 
now  taken  by  the  committee,  which  was  at  that 
time  given  power  to  act  in  that  connection  by 
the  unanimous  vote  of  the  association.  The 
memorial  therefore  reflects  not  only  the  views 
of  the  members  of  the  present  committee  whose 
names  are  attached  to  it,  but  the  views  of  lawyers 
who  were  members  of  the  committee  during  the 
past  year,  and  united  in  the  recommendation 
then  made,  among  whom  were,  Tracy  C  Becker, 
now  president  of  the  association;  Edward  G. 
Whitaker,  chairman  of  its  executive  committee; 
C.  P.  Collier,  George  L.  Stedman,  William  H. 
Tifft,  S.  C  Huntington,  Jr.,  James  Van  Voast, 
E.  S.  K.  Merrill  and  Earl  B.  Putnam,  some  of 
whom  are  not  members  of  the  committee  dur- 
ing the  present  year  —  as  well  as  the  action  of 
the  entire  association. 

David  Dudley  Field,  who  is  a  member  of  the 
committee,  is  now  abroad,  but  his  views  are  well 
known  upon  the  subject.  He  is  heartily  in 
sympathy  with  any  change  in  the  way  of  con- 
densation and  simplification  of  the  Code,  and 
the  opinion  of  no  person  either  in  this  country 
or  abroad  is  better  entitled  to  consideration 
upon  this  subject,  Mr.  Field  having  been  the 
inventor,  so  to  speak,  of  the  original  Code  of 
Procedure  and  having  seen  it  introduced  in 
some  form  in  twenty-five  of  the  States  of  the 
Union  and  in  Great  Britain  and  a  large  number 
of  her  dependencies. 
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The  present  Code  at  the  time  of  its  enact- 
ment in  1877  did  not  meet  with  general  favor 
from  the  profession,  but  was  adopted  with  a 
view  to  future  amendment.  Time  has  proved 
it  to  be  in  very  many  respects  inconvenient  and 
difficult  in  its  operation.  The  period  seems  to 
have  arrived  when  a  careful  revision  and  con- 
densation, such  as  is  suggested  in  the  memorial 
presented,  would  be  of  great  value  to  the  prac- 
ticing lawyer.  The  opportunity  presents  itself 
to  the  Legislature  for  making  provision  for  ac- 
tion which  should  be  taken  in  a  conservative 
way  so  as  not  to  interfere  unnecessarily  with 
the  present  methods  of  practice  and  should  be 
confined  entirely  to  a  simplification  of  present 
methods,  rendering  the  practice  of  the  law  less 
technical  and  difficult. 


American  lawyers  will  be  interested  in  read- 
ing what  the  leading  law  journals  of  England 
have  to  say  of  Sir  James  Fitzjames  Stephen 
since  his  death.  The  London  Law  Times  of 
March  17  says: 

"  He  was  a  legislator,  a  jurist,  a  controversialist,  rather  than 
a  lawyer.  What  practice  he  had  at  the  bar,  which  was  limited, 
lay  largely  outside  the  courts  in  bane,  and  of  nisi  prius.  His 
mind  was  academic  rather  than  practical,  and ,  eminent  as  he 
was  In  many  spheres  of  Intellectual  activity,  he  cannot  be  said 
to  have  been  pre-eminent  in  any.  He  spread  his  labors  over 
too  wide  an  area  to  insure  mastery  over  such  a  study  as  the 
principles  and  practice  of  the  law. 

"  This  being  so,  it  Is  not  remarkable  that  his  elevation  to  the 
bench  of  the  Queen's  Bench  Division  in  1879  should  have  been 
somewhat  of  a  surprise  to  the  profession.  Perhaps  the  greatest 
blot  upon  our  judicial  system  is  the  variety  of  motive  which 
may  actuate  ministers  of  the  crown  In  filling  Judicial  vacan- 
cies. Promotion  to  the  bench  may  be  the  reward  of  personal 
or  political  service,  or  a  tribute  to  private  friendship.  It  may 
be  the  sop  given  to  an  Influential  political  ally  whose  friend  Is 
in  want  of  place .  We  do  not  suggest  that  the  elevation  of  Mr. 
Stephen  was  the  outcome  of  any  of  these  motives;  but  It  Is  un- 
doubtedly the  fact  that  he  did  not  possess  that  experience  of 
common-law  practice  which  many  of  his  contemporaries  did 
possess  in  large  measure,  and  it  is  also  the  fact  that  his  mental 
training  and  his  habits  of  thought  better  adapted  him  to  the 
study  and  the  Senate  than  the  bench.  The  irritating  Intricacies 
of  our  technical  procedure  annoyed  him;  the  Jargon  of  the 
middle  ages  In  which  Is  wrapped  up  the  law  of  real  property 
offended  him,  he  refused  to  assimilate  It.  The  arts  of  the  ad- 
vocate employed  upon  a  common  jury  aroused  his  Indignation 
which  he  was  not  slow  to  express,  and  in  weightier  matters  he 
found  It  difficult  to  patiently  endure  the  thrashing  out  of 
minute  detail. 

"  To  some  this  may  appear  disparagement  of  a  distinguished 
man.  We  disclaim  it  as  such.  Our  only  function  with  regard 
to  the  dead,  and  with  regard  to  the  living,  who  have  filled  or 
now  fill  the  sacred  ofBoe  of  a  judge.  Is  to  express  our  view  not 
of  the  extent  of  intellectual  accomplishments,  the  width  of 
culture,  or  the  brilliancy  of  mind,  but  of  fitness  for  the  posi- 
tion. From  the  careers  of  those  who  are  departed  we  learn  the 
lessons  to  guide  us  in  the  future,  and  whilst  we  recognize  all 
the  sterling  merits  and  singular  gifts  of  Sir  James  Stephen , 
be  was  not,  in  our  opinion,  so  well  qualified  as  many  who  ex- 
celled him  at  the  bar  for  the  exacting  toil  of  a  common-law 
Judgeship. 

"This  Is  the  true  explanation  of  the  absence  from  the  re- 
ported decisions  of  the  courts  of  judgments  by  Mr.  Justloe 
Stephen  which  mark  a  distinguished  Judge.  Wonder  has  been 
expressed  on  this  head,  without  any  effort  being  made  to  And 
the  cause.    It  is  true  now,  perhaps,  more  than  ever,  that  the 
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law  is  a  jealous  mistress.  The  work  of  a  judge  requires  the 
devotion  of  all  the  energies  of  a  strong  mind  and  a  strong 
nature.  This  it  is  which  furnishes  the  most  cogent  argument 
against  judges  being  allowed  to  remain  on  the  bench  after  their 
energies  begin  to  fall,  or  when  age  becomes  advanced  and 
nature  demands  repose. 

"On  the  other  band,  as  a  jurist  be  bad  a  clear  vision,  an  In- 
timate acquaintance  with  our  own  and  other  systems  of  juris- 
prudence, a  capacity  for  lucid  arrangement,  and  a  remarkable 
comprehension  of  the  forms  of  language  best  fitted  to  give  ex- 
pression to  legal  principle.  His  Digest  of  the  Law  of  Evidence 
will  remain  as  a  model  of  conciseness  and  accuracy.  Whilst 
therefore  we  do  not  place  Sir  James  Stephen  in  the  first  rank 
of  Victorian  judges,  we  recognize  bis  claim  to  the  gratitude  of 
jurists  wherever  English  law  Is  administered,  and  to  the  ad- 
miration of  society  as  a  many-sided,  able,  and  conscientious 
writer  on  matters  affecting  some  of  the  vital  interests  of  the 
people. " 

The  London  Solicitors'  Journal  says  :  "Sir 
James  Stephen  has  survived  for  less  than  three 
years  his  retirement  from  the  bench.  His 
career  was  singularly  different  from  that  of  the 
orthodox  judge  of  the  high  court.  As  a  prac- 
tising barrister  he  achieved  no  great  celebrity. 
As  a  political  aspirant  he  was  altogether  un- 
successful. He  made  his  mark  as  an  author  of 
digests  and  a  draftsman  of  codes.  His  legal 
works  are  confined  to  the  criminal  law  and  the 
law  of  evidence,  but  these  fields  he  thoroughly 
exploited.  His  Digest  of  the  Law  of  Evidence 
is  a  striking  contrast  in  size  to  the  standard 
works  which  deal  with  the  subject.  In  his  pre- 
face he  pointed  to  Taylor  with  his  one  thousand 
eight  hundred  pages  and  some  nine  thousand 
cases,  to  Roscoe  with  his  one  thousand  five 
hundred  pages  and  over  eleven  thousand  cases. 
These  books  overwhelm  the  principles  with  the 
multitude  of  details.  Sir  James  Stephen's  ob- 
ject was  to  extract  the  principles  and  propound 
them  in  a  form  as  clear  and  concise  as  possible. 
In  criminal  law  his  works  gradually  covered  the 
whole  subject.  The  earliest  and  the  latest 
volumes  were  the  two  editions  of  the  General 
View  of  the  Criminal  Law  of  England.  The 
first  was  published  in  1863.  Ten  years  later, 
when  he  was  asked  to  prepare  a  second  edition, 
he  found  the  materials  for  the  work  deficient. 
He  had  neither  an  authoritative  statement  of 
the  actual  law  nor  a  history  of  the  law  to  which 
to  refer  in  presenting  a  general  view.  He  sup- 
plied these  deficiencies  by  the  Digest  of  the 
Criminal  Law  published  in  1877,  and  the  His- 
tory of  the  Criminal  Law  published  in  1883. 
In  the  latter  year,  also,  he  completed  his  mate- 
rials by  publishing  the  Digest  of  Criminal  Pro- 
cedure. After  this  he  rewrote  the  General 
View,  which  he  then  said  contained  the  essence 
of  what  he  had  learnt  during  a  long  and  greatly 


varied  experience  of  thirty-six  years  as  a  bar- 
rister, a  member  of  the  Indian  Council,  an 
author,  a  draftsman,  and  a  judge.  The  manner 
in  which  he  worked  naturally  led  him  to  the 
task  of  codifying.  In  India,  codes  are  the 
recognized  mode  of  legislating,  and  Sir  James 
Stephen  will  be  remembered  there  by  his  codes 
of  criminal  procedure  and  of  the  law  of  evi- 
dence. In  England  codification  is  a  matter  of 
at  once  greater  difficulty  and  of  more  doubtful 
expediency.  The  draft  evidence  code  was 
never  really  discussed,  and  the  draft  criminal 
code  has  been  hung  up  for  several  years. 
Probably  this  did  not  trouble  the  author.  When 
there  was  a  chance  of  dividing  the  criminal 
code  into  two  parts,  and  separating  the  substan- 
tive law  from  the  law  of  procedure,  he  dep- 
recated any  such  interference  with  his  work. 
'  There  is  no  hurry,'  he  said,  '  about  the  matter. 
The  law  as  it  stands  is  perfectly  well  under- 
stood, and  in  substance  requires  little  altera- 
tion. The  use  of  codification  would  be  to  give 
it  literary  form,  and  so  to  render  it  generally 
accessible  to  all  whom  it  concerns.'  Whatever 
form  the  criminal  law  ultimately  assumes,  Sir 
James  Stephen  will  long  be  remembered  for  his 
work  in  expounding  and  simplifying  it." 


The  London  Law  Journal  says :  "  The  death 
of  Sir  James  Stephen,  with  its  prelude  of  long 
illness  and  deep  pathos,  has  removed  from  our 
midst  a  great  jurist.  His  reputation  lies  in  his 
books  rather  than  in  his  record  as  a  judge,  for, 
considering  his  learning  and  powers  of  research, 
the  number  of  important  judgments  with  which 
his  name  is  connected  in  the  '  Reports '  is  small. 
It  was  as  an  author  rather  than  as  an  advocate 
that  he  made  his  mark  at  the  bar;  it  was  as  a 
jurist  rather  than  as  a  judge  that  he  acquired 
his  wide  reputation  during  the  twelve  years  he 
occupied  a  seat  on  the  bench.  If  he  had  a 
principle  to  expound,  and  its  history  to  trace, 
his  intellectual  powers  shone  brilliantly,  but 
whenever  he  had  to  deal  with  technical  details 
he  appeared  ponderous  and  unhappy.  To  be 
at  his  best  he  required  a  theme.  To  this  ex- 
tent therefore  there  was  some  truth  in  the  say- 
ing that  he  was  a  philosopher  among  lawyers 
and  a  lawyer  among  philosophers.  Neverthe- 
less, he  was  almost  an  ideal  judge  in  criminal 
cases,  having  a  remarkably  keen  sense  of  the 
relevancy  of  evidence,  a  firm  grasp  of  facts,  and 
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a  power  of  weighing  the  evidence  with  an  im- 
partiality which  could  never  be  questioned. 
What  he  lacked  was  a  lightness  of  touch.  It 
has  been  truly  remarked  that  he  dealt  with  every 
question  with  the  tremendous  precision  of  a 
Nasrny  th  hammer.  The  preponderating  quality 
of  his  career  was  strength.  His  mental  capac- 
ity indeed  was  in  harmony  with  his  physical. 
On  some  occasions  however  he  allowed  his  own 
indifference  to  fatigue  to  impose  upon  others  a 
strain  which  their  inferior  capacity  found  it 
very  difficult  to  bear.  He  has  been  known  to 
begin  work  on  circuit  at  five  o'clock  on  one 
morning  and  continue  trying  cases  in  a  crowded 
court  until  three  o'clock  in  the  next.  Next  to 
its  strength  the  main  feature  of  his  career  was 
the  breadth  of  its  interests  and  the  variety  of 
its  labors.  His  reputation  as  a  philosophic 
writer  was  alone  sufficient  to  make  his  name, 
well  known  to  the  public.  His  labors  in  India 
have  an  enduring  place  in  the  annals  of  that, 
country,  and  his  attainments  as  a  jurist  were 
higher  than  those  of  any  of  his  contemporaries. 
During  the  latter  part  of  his  active  life  all  his 
contributions  to  literature  were  written  on  the 
table  on  which  Carlyle  wrote  most  of  his  books, 
and  which  the  famous  philosopher,  whose 
friendship  Sir  James  Stephen  enjoyed,  be- 
queathed to  him." 

In  the  case  of  Carroll  v.  State,  in  which  the 
opinion  was  handed  down  November  18,  1893, 
the  Supreme  Court  of  Texas  has  decided  that 
for  the  purpose  of  impeachment,  a  witness 
may  be  asked  whether  or  not  he  is  under  in- 
dictment for  theft.  This  decision  is  open  to 
serious  objections.  Many  innocent  persons  are 
accused  of  crime  by  grand  juries,  and  are  ac- 
quitted upon  trial.  The  indictment  itself  is  no 
evidence  of  the  crime  having  been  actually 
committed;  it  only  charges  in  effect  that  there 
is  reason  to  believe  such  a  crime  has  been  com- 
mitted, and  that  the  accused  is  guilty.  The 
Texas  court  says:  "While  it  is  true  that  the 
question  '  has  never  been  solemnly  settled,'  as 
stated  by  Mr.  Greenleaf  (1  Greenl.  Ev.,  §459), 
yet  eminent  judges  at  nisi prius  trials  began  at 
an  early  day  to  permit  such  questions  to  be 
asked,  and  compelled  the  witness  to  answer 
them.  Whart.  Crim.  Ev.  474.  Lord  Eldon, 
in  speaking  of  the  practice,  thus  states  the  law 
in  his  day:  'A  party  cannot  be  called  upon  to 


criminate  himself.  It  used  to  be  said  a  party 
could  not  be  called  on  to  discredit  himself,  but 
in  modern  times  courts  have  permitted  ques- 
tions to  show  from  transactions  not  in  issue  that 
the  witnesses  are  of  impeached  character,  and 
therefore  not  so  credible.'  So  that  it  would 
seem  that,  though  the  older  authorities  were 
against  the  practice  (1  Phil.  Ev.  289,  294),  yet 
the  current  of  authority  soon  changed  in  Eng- 
land and  America.  Indeed,  in  his  Digest  of 
the  Law  of  Evidence  (art.  129),  Sir  James 
Stephen  states  the  rules  of  cross-examination 
as  follows:  'When  a  witness  is  cross-examined, 
he  may  be  asked  any  question  which  tends  (1) 
to  test  his  accuracy,  veracity,  or  credibility 
or  (2)  to  shake  his  credit  by  injuring  his  char- 
acter. He  may  be  compelled  to  answer  any 
such  question,  however  irrelevant  to  the  facts 
in  issue,  and  howevej:  disgraceful  the  answer 
may  be  to  himself,  except  where  the  answer 
might  expose  him  to  a  criminal  charge.' "  Wils. 
Crim.  Stat,  §  25 11. 


The  University  Law  Review  has  done  a  use- 
ful work  in  collecting  in  its  March  number  the 
opinions  of  several  of  the  judges  as  to  the  pro- 
posal to  abolish  "requests  to  find."  Judges 
Ingraham,  Andrews,  Bischoff  and  McAdam, 
and  ex-Judges  John  F.  Dillon,  Noah  Davis  and 
William  G.  Choate  express  opinions  on  this 
subject.  The  present  system  has  become 
almost  intolerable.  Lawyers  sometimes  submit 
hundreds  of  propositions  of  law  in  a  simple 
case,  and  under  the  statute  the  judge  must  con- 
sider and  decide  upon  each  separate  proposi- 
tion. In  some  of  these  cases  only  a  few  of  the 
points  are  important  in  reaching  a  decision. 
Many  of  these  propositions  are  only  distinguish- 
able by  a  shade  from  others  offered  by  the  same 
attorney.  Judge  Ingraham  said  that  in  one 
case  he  had  one  thousand  four  hundred  pro- 
posed findings  of  fact  and  nearly  two  hundred 
conclusions  of  law  submitted  by  an  attorney  in 
a  single  case,  and  he  considered  it  a  frightful 
waste  of  judicial  time  to  read  and  pass  upon 
these.  Judge  Andrews  considers  the  whole 
system  an  intolerable  nuisance.  Judge  Bischoff 
says  that  two  classes  of  attorneys  present 
voluminous  requests;  the  ignorant  attorneys 
who  do  not  really  know  what  they  want  and 
hope  that  some  of  the  findings  may  hit  the  case, 
and  the  long-winded   attorneys  who   hope  to 
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catch  the  court  by  reiterating  requests  nearly 
alike,  but  sufficiently  unlike  to  give  perhaps  a 
chance  of  appeal  in  case  of  a  refusal  to  find. 
Judge  Bischoff  says  that  there  is  no  way  to 
reach  the  ignorant  attorney,  as  there  is  no  legis- 
lative cure  for  ignorance,  but  he  sometimes 
finds  it  effective  in  the  case  of  a  long-winded 
attorney  to  require  him  to  point  out  the  evi- 
dence justifying  each  request,  and  then  the  at- 
torney usually  withdraws  the  greater  number  of 
requests  which  he  has  offered.  The  University 
Law  Review  sums  up  the  general  opinion  as 
being  in  favor  of  allowing  requests  to  find  to 
be  submitted,  but  not  in  favor  of  requiring  the 
judge  to  pass  upon  them. 


Judge  McAdam,  of  the  New  York  Superior 
Court,  is  becoming  standard  authority  on  the 
various  questions  and  le^al  complications  in  the 
domain  of  domestic  economy.  On  the  relations 
between  landlord  and  tenant  his  decisions  are 
proverbial.  His  court  has  of  late  had  to  deal 
with  many  marital  suits,  in  which  he  is  gaining 
equal  distinction.  His  very  latest  record  is  a 
decision  under  which  it  is  held  that  a  man  may 
have  two  wives  at  once  under  the  law  of  this 
State  without  being  technically  guilty  of  bigamy. 
The  same  liberty  is  accorded  a  wife  in  the  mat- 
ter of  husbands.  The  question  came  up  in  a 
sort  of  Enoch  Arden  incident,  where  a  second 
marriage  was  contracted  under  the  mistaken 
supposition  that  the  former  spouse  of  one  of  the 
contracting  parties,  who  had  been  absent  or 
unheard  of  for  more  than  five  years,  was  dead. 
His  decision,  while  recognizing  the  technical 
validity  of  the  second  marriage,  holds  that,  upon 
the  discovery  that  the  first  spouse  is  living,  the 
persons  joined  by  the  second  marriage  cannot 
live  together  with  any  regard  to  propriety. 
Neither  party  to  the  latter  marriage  however 
can  afterward  be  regarded  in  an  action  to  annul 
the  second  marriage  as  "  the  innocent  party," 
entitled  to  the  custody  of  the  children,  but  the 
court  may  award  the  custody  to  either  parent, 
as  the  best  interests  of  the  children  require. 


Chief  Justice  Brickell,  of  Alabama,  has  the 
rare  distinction  of  having  been  three  times 
chosen  for  that  position.  He  was  first  elected 
chief  justice  by  the  votes  of  his  brother  judges. 
Next  he  was  elected  by  the  people,  and  now  he 


again  holds  the  office  for  the  third  time  by  ap- 
pointment from  a  governor.  Justice  Brickell 
is  conceded  to  be  a  jurist  of  great  ability,  and 
his  appointment  by  Governor  Jones  meets  with 
very  general  approval. 


OPENING  OF  THE  FIRST  TRIAL  TERM  OF 
THE  COURT  OF  CHANCERY  OF  NEW 
YORK -SCENES  AND  INCIDENTS-ANEC- 
DOTE OF  BROCKHOLST  LIVINGSTON. 

By  L.  B.  Proctor,  Secretary  New  York  State  Bar  Association. 

rPHK  ancient  Stadt  Huys  at  Albany  never  in  all 
L  its  long  history,  which  extended  through  a 
century  and  a  half,  witnessed  a  morn  important  and 
interesting  event  than  that  which  took  place  in  its 
venerable  court-room,  on  July  25,  1786.  On 
that  day,  in  that  court-room,  Robert  R.  Living- 
ston opened  the  first  trial  term  of  the  great 
Court  of  Chancery  of  the  State  of  New  York  for 
the  trial  of  equity  causes,  though  it  had  held  a  few 
special  terms  in  the  city  of  New  York,  for  the  hear- 
ing of  some  unimportant  ae  parte  motions.  Notwith- 
standing the  establishment  of  a  Court  of  Equity 
was  stubbornly  resisted  by  the  people  during  the 
existence  of  the  English  colonial  government  of  the 
State  of  New  York,  a  Court  of  Chancery  was  estab- 
lished in  1701 ;  but  it  was  so  unpopular,  from  its 
powers  being  vested  in  the  provincial  governor  and 
council,  that  its  business  was  exceedingly  limited 
until  its  reorganization  under  the  State  government 
in  1778. 

Equity  jurisprudence,  as  exercised  in  this  State 
down  to  its  abolishment  by  the  Constitutional  Con- 
vention of  1846,  was  founded  upon  coextensive 
work,  and  in  most  respects  conformable  to  that  of 
England.  This  to  some  extent  rendered  it  unpopu- 
lar with  the  people.  It  was  the  talent,  learning  and 
experience  of  Robert  R.  Livingston  that  gave  the 
Court  of  Chancery  a  popular  impulse  in  its  inception. 

"  But  in  the  State  of  New  York,  whose  rank  in 
jurisprudence  has  never  been  second  to  that  of  any 
State  in  the  Union,  equity  law  was  limited  in  its  exer- 
cise until  about  the  period  of  the  reports  of  Caines 
and  Johnson.  Indeed  it  did  not  attain  its  full 
maturity  and  masculine  vigor  until  Chancellor  Kent 
brought  to  it  the  fulness  of  his  own  extraordinary 
learning,  unconquerable  diligence  and  brilliant  tal- 
ent." 

When  Livingston  opened  the  Court  of  Chancery,  he 
was  in  the  plenitude  of  his  brilliant  and  useful  career. 
He  was  one  of  those  characters  in  the  early  history 
of  this  State,  who  to  the  sagacity  and  wisdom  of  a 
statesman  united  a  judicial  mind  and  method  which 
gave  him  superiority  as  an  equity  judge,  rendering 
him  one  of  the  founders  of  our  system  of  jurispru- 
dence. 
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He  was  born  in  the  city  of  New  York,  November 
27,  1747.  Hi*  father  was  the  celebrated  William 
Livingston,  colonial  governor  of  New  Jersey.  He 
was  educated  at  Kings  (afterward  Columbia)  Col- 
lege, studied  law  and  was  admitted  to  the  colonial 
bar,  November  34.  1773.  While  pursuing  his  legal 
studies  he  exhibited  talent  and  superiority  of  in- 
tellect, that  brought  him  favorably  before  the  pub- 
lic in  the  beginning  of  his  practice,  aud  commended 
him  strongly  to  Cadwallader  Colden,  provincial 
governor,  and  his  council,  who  with  great  unanimity 
appointed  him  recorder  of  the  city  of  New  York, 
then  a  judicial  office  of  much  importance.  He  took 
his  seat,  however,  on  the  bench  amid  the  stormy 
scenes  that  preceded  the  Revolutionary  war.  Though 
be  received  his  official  appointment  from  the  Eng- 
lish government,  it  was  impossible  for  him  to  re- 
strain the  patriotic  ardor  that  took  possession  of  his 
mind.  Disregarding  the  repented  warnings  of  Gov- 
ernor Colden,  he  gave  such  open  and  bold  expres- 
sions to  his  political  sentiments  that  he  was  sum- 
marily removed  from  his  office,  and  he  returned  to 
the  practice  of  his  profession. 

As  the  law  partner  of  John  Jay  he  entered  at 
once  into  a  brilliant  and  successful  professional 
career,  which  placed  him  next  to  his  distinguished 
partner  in  rank  at'  the  colonial  bar.  Both  Jay  and 
Livingston  were  summoned  from  the  practice  of 
law  into  a  higher  and  more  distinguished  sphere  of 
action  in  the  service  of  their  country,  which  con- 
nects their  names  indelibly  with  its  history. 

Livingston  was  a  member  of  the  Provincial  Con- 
vention that  assembled  April  20,  1775,  to  choose 
delegates  to  represent  the  colony  of  New  York  in 
the  Second  Continental  Congress  of  1776,  of  which 
he  was  a  member.  This  Congress  gave  the  Dec- 
laration of  Independence  to  the  world.  He  was 
also  a  member  of  the  sub-committee,  composed 
of  Jefferson,  franklin  and  Roger  Sherman,  who 
drafted  that  instrument.  His  eloquence,  patriot- 
ism and  ability  aided  largely  in  the  preparation 
and  adoption  of  the  Declaration  of  Independence. 
But  his  duties  as  a  member  of  the  Third  Provincial 
Congress  of  New  York  summoned  him  home  to  take 
part  in  its  important  deliberations,  and  his  name  was 
not  affixed  to  the  instrument  he  had  labored  so  hard 
and  so  successfully  to  prepare. 

"Robert  R.  Livingston,"  said  Thomas  Jefferson, 
in  a  letter  to  John  Adams,  "  is  in  every  sense  a  good 
and  great  man,  one  of  the  ablest  of  American  states- 
men. There  is  a  kind  of  profound  spontaneity  in 
whatever  he  writes  or  says  that  apparently  costs  him 
no  effort.  He  has  an  intellectual  power  that  is 
gentle,  unpretending  but  resistless." 

By  an  interesting  coincidence,  Livingston  and 
Jay  were  the  recipients  of  exalted  judicial  honors, 
which  were  conferred  upon  them,  May  8,  1777.    On 


that  day,  Jay  was  appointed  chief-justice  of  the  Su- 
preme Court  of  New  York,  and  Livingston  received 
the  appointment  of  chancellor  of  the  Court  of  Equity. 

It  was  the  fortune  of  Jay  to  give  to  the  bar  of 
the  State  of  New  York  the  honor  of  seating  the 
first  chief-justice  of  our  republic  on  the  bench  of  its 
Supreme  Court,  in  the  person  of  himself.  Chancel- 
lor Livingston  administered  the  oath  of  office  to 
President  Washington,  April  80,  1784. 

After  occupying  the  bench  of  the  Court  of  Chan- 
cery twenty-four  years,  Livingston  resigned,  and 
John  Lansing,  Jr.,  succeeded  him.  He  died  at  Clara- 
mont,  N.  Y.,  October  18, 1813.  Chancellor  Livingston 
was  large  and  well  formed;  his  person  was  com- 
manding, and  his  bearing  dignified.  His  counte- 
nance, as  seen  in  his  portrait  in  the  rooms  of  the 
State  Bar  Association  at  Albany,  is  indicative  of 
strong  thought  and  intense  reflection ;  not  cold  and 
abstract,  but  well-springs  of  natural  affections  and 
tenderness  of  nature  easily  stirred,  and  that,  too, 
from  their  depths.  * 

But  to  return  to  the  opening  of  the  Court  of 
Chancery.  Precisely  at  ten  o'clock  on  the  morning 
of  July  25,  1780,  the  bell  in  the  tower  of  the  Stadt 
Huys  announced  the  arrival  of  the  time  for 
opening  the  court.  According  to  the  custom  of  the 
time,  in  opening  the  terms  of  courts  the  sergeant- 
at-arms  of  the  Court  of  Chancery,  in  full  uniform, 
waited  on  the  chancellor,  and  in  procession,  com- 
posed of  the  members  of  the  bar,  the  mayor,  and 
other  municipal  officers  of  Albany,  and  its  leading 
citizens,  escorted  him  to  the  court-house.  The 
court-room  was  thronged  with  spectators,  and  the 
bar  was  occupied  by  many  distinguished  members 
of  the  legal  profession. 

Amid  the  most  impressive  silence  the  chancellor 
took  his  seat;  the  crier  made  the  usual  proclamation, 
and  the  Court  of  Chancery  was  ready  for  trial  of 
causes. 

Having  thus  described  the  presiding  judge  of  the 
court,  and  the  scenes  of  its  first  opening  as  a  trial 
term,  let  us  glance  at  some  of  the  eminent  lawyers 
present. 

One  of  the  first  to  claim  our  attention  is  a  man 
slightly  below  the  medium  height.  "His  head  is 
finely  shaped,  symmetrical  and  massive.  His  eyes  are 
dark,  deep  set  and  full  of  life  and  fire.  His  nose  is 
formed  after  the  Grecian  mold.  His  mouth  is  well 
shaped,  close  set,  with  a  strong,  firm,  decisive 
jaw.  The  characteristics  of  his  thin,  spare,  clean- 
cut  features  are  penetration,  force,  thought  and  de- 
termination. There  is  a  searching  look  about  the 
face,  even  in  repose.  When  he  is  moved  in  the 
strife  of  debate,  there  is  a  fire  in  his  eyes  which 
has  a  marvellous  effect.  As  men  listen  to  him, 
they  feel  profoundly  the  mastery  of  his  strong  mind, 
his  imperious  manner,  his  singular  energy,  and  the 
flow  of  his  powerful  arguments." 
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This  is  Alexander  Hamilton.  Young  as  he  appar- 
ently is,  he  sits  in  the  bar,  entwined  with  the  laurels 
of  the  soldier,  the  fame  of  the  orator,  and  the  ac- 
complishments of  the  lawyer. 

His  practice  at  the  bar  is  large  and  successful.  He 
stands  at  the  head  of  the  American  Bar.  He  ap- 
pears here  to  day  as  the  counsel  for  his  father-in- 
law,  Major-General  Philip  Schuyler,  of  Revolutionary 
fame,  who  has  an  exceedingly  important  cause  on 
the  calendar. 

Three  years  later,  Hamilton  accepted  the  portfolio 
of  the  national  treasury  department  in  the  cabinet 
of  Washington,  and  his  great  and  successful  finan- 
cial policy,  at  once  broad,  comprehensive  and  use- 
ful, was  given  to  the  nation. 

Not  far  from  Hamilton  sits  a  lawyer  whose  ap- 
pearance attracts  attention  even  from  the  most 
casual  observer.  Like  Hamilton,  he  is  still  in  the 
period  of  young  and  vivacious  manhood.  His  hair  is 
combed  back  from  bis  temples,  giving  full  view  to 
a  broad,  high  forehead.  But  what  attracts  the  at- 
tention of  men  most  strongly  are  his  black,  brilliant, 
penetrating  and  fascinating  eyes,  lighting  up  and  illu- 
minating a  face,  which,  once  seen,  is  never  forgotten. 
He  is  below  the  ordinary  height,  but  his  frame 
is  well  knit,  finely  proportioned  and  graceful. 
Like  Hamilton,  he  has  won  laurels  in  the  iron  har- 
vest of  war.  He  has  faced  the  "red  artillery"  and 
the  flashing  swords  and  bayonets  of  the  British,  on 
many  a  blood-stained  field  of  the  Revolution.  Where 
"  the  death  bolts  fell  deadliest,"  he  faced  death  in 
defense  of  his  country,  and  his  career  as  an  officer  of 
high  rank  in  the  army  was  indorsed  by  all  the 
qualities  which  won  for  the  brave  and  accomplished 
soldier  the  admiration  of  his  countrymen. 

But  this  lawyer  and  soldier  was  destined  to  face 
enemies  far  more  terrible  and  relentless  than  British 
cannon  and  British  bayonets — the  condemnation  of 
his  countrymen,  and  hereditary  denunciations;  and 
yet  he  was  the  ablest  lawyer,  the  most  learned  logi- 
cian that  stood  at  the  bar  in  the  period  of  his  active 
life.  We  need  not  perhaps  say  that  the  lawyer  we 
have  attempted  to  describe  was  Aaron  Burr. 

An  eminent  and  learned  American  jurist  has  re- 
cently said:  "As  a  lawyer,  Burr  was  the  equal  of 
Hamilton ;  as  a  scholar  he  was  his  superior.  They 
were  opposing  politicians  at  a  time  when  political 
hatred  was  intense,  fierce  and  unrelenting.  Their  op- 
position to  each  other  led  to  the  most  bitter  enmity 
known  iu  the  history  of  their  day.  As  was  the  custom 
among  such  men  in  those  days,  they  fought  a  duel,  and 
as  was  generally  the  case,  one  of  the  combatants  was 
killed  on  grounds  stained  with  the  blood  of  many  who 
had  fallen  there,  in  conflicts  universally  sanctioned 
by  the  code  of  honor;  and  the  question  is,  why  was 
Aaron  Burr  denounced  above  all  others  who  slew 
their  antagonists  with  impunity  on  the  heights  of 


Weeha  wken,  and  on  the  many  other  duelling  grounds 
in  the  nation?  But  careful,  impartial,  analytic  his- 
tory is  rescuing  many  names  from  contempt  and 
dishonor  upon  which  political  prejudice,  envy,  jeal- 
ousy and  narrow  criticism  have  cast  their  revile- 
ments." 

Burr  was  present  at  the  court  we  have  described 
as  the  opponent  of  Hamilton,  in  an  important  ac- 
tion entitled  Philip  Schuyler  v.  Henry  Ten  Eyck 
and  others.  It  was  one  of  the  causes  cetfbre*  of  the 
times,  involving  questions  of  great  importance  to 
the  litigating  parties  and  to  the  public.  The  action 
was  brought  by  Schuyler  to  perpetually  enjoin  Ten 
Eyck  and  the  other  defendants  from  building  a  pier 
and  breakwater  at  high-water  mark  on  the  western 
bank  of  the  Hudson  at  Albany.  The  pier  at  the 
southern  end  would  abut  the  property  of  Schuyler, 
while  the  breakwater  would,  as  was  contended,  in- 
terrupt the  navigation  of  the  river.  On  the  other 
hand,  it  was  insisted  that  the  pier  was  a  public  con- 
venience, and  the  breakwater  was  greatly  needed  as 
a  protection  to  the  banks  of  the  river,  whose  waters 
were  continually  wearing  them  away. 

Ten  Eyck  and  those  interested  with  him  were  the 
riparian  owners  of  the  lands  along  which  the  pier 
and  breakwater  were  to  be  constructed.  They  de- 
rived their  right  to  construct  these  works,  particu- 
larly the  breakwater,  from  an  act  of  the  Legislature 
of  1794,  passed  to  protect  the  banks  of  the  river, 
which,  as  we  have  said,  were  continually  being 
washed  away. 

In  his  complaint,  Hamilton  prayed  for  a  perpet- 
ual injunction  restraining  the  defendant  from  con- 
structing the  pier  and  breakwater,  on  the  ground 
that  the  act  of  the  Legislature  relied  upon  by  the 
defendants  was  unconstitutional,  in  that  it  permit- 
ted an  infringement  not  only  upon  a  navigable  river 
but  upon  private  property,  and  was  a  purpresture 
and  a  private  nuisance,  damaging  the  property  of 
Schuyler;  and  that  the  court  had  power  to  inter- 
fere by  injunction  to  prevent  the  erection  of  the 
breakwater  and  pier,  which  would  produce  se- 
rious and  irreparable  injury  to  the  property  of 
Schuyler,  and  as  they  were  such  a  nuisance,  the  court 
had  authority  to  allow  the  injunction  without  wait- 
ing for  the  result  of  a  trial  at  law. 

These  were  the  principal  grounds  on  which  Ham- 
ilton relied,  though  he  ingeniously  interposed  sev- 
eral others  of  much  importance.  Indeed  the  whole 
case  bristled  with  sharp  and  deep  legal  questions. 
It  was  precisely  a  case  suited  to  the  learning  and 
close  reasoning  powers  of  Burr,  who  revelled  in  the 
subtleties  of  the  law  with  all  the  enthusiasm  of  a 
poet  amid  scenes  which  inspire  creative  fancy  and 
kindle  imagination.  He  had  interposed  a  demur- 
rer to  Hamilton's  complaint.  Among  his  grounds 
of  demurrer  was  that  the  court  could  not  interfere 
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with  an  injunction,  because  if  the  breakwater  and 
pier,  or  either  of  them,  were  purprestures  or 
public  nuisances,  they  could  only  be  restrained 
by  injunction  at  the  suit  of  the  attorney-gen- 
eral. Even  then  an  injunctive  remedy  could 
not  be  obtained  until  it  was  made  to  appear 
by  an  action  at  law  that  the  proposed  works 
would  be  a  public  nuisance;  that  to  warrant  an  in- 
junction against  an  alleged  purpresture,  it  must 
clearly  appear  that  it  is  such  in  fact,  and  that  if  it 
be  doubtful  whether  there  is  a  purpresture,  the  re- 
lief by  injunction  will  be  withheld;  that  in  this 
case  nothing  appears  showing  that  the  works  com- 
plained of  are  purprestures,  except  the  simple  alle- 
gation in  the  complaint,  which  is  wholly  insuffi- 
cient. 

These  were  some  of  the  grounds  on  which  Burr 
relied,  though  there  were  others  of  equal  interest. 
His  argument  was  in  support  of  the  demurrer, 
to  which  we  have  referred.  The  case  admitted 
a  wide  range  of  argument  on  both  sides,  and  was 
conducted  with  consummate  ability  and  learning. 
But  to  Burr  belongs  the  credit  of  suggesting  the 
grounds  which  constituted  the  basis  of  the  reason- 
ing of  the  chancellor  in  deciding  the  case. 

The  arguments  of  counsel  were  listened  to  with 
the  most  intense  interest  by  the  court,  the  bar  and 
spectators,  for  it  was  an  intellectual  contest  between 
two  of  the  greatest  lawyers  at  the  American  bar.  In 
his  address,  Hamilton  rose  to  the  highest  heights  of 
legal  science,  eloquence  and  practical  learning.  But 
his  eloquence  was  that  of  the  parliamentary  orator, 
rather  than  the  terse,  subtle,  incisive  legal  reasoner. 
The  argument  of  Burr  was  characteristic.  He  in- 
dulged in  no  rhetorical  flights.  His  style  was  pure, 
simple  and  severe,  the  vehicle  of  sound,  unadorned 
reasoning,  rendered  effective  by  the  most  profound 
legal  learning. 

Hamilton  and  Burr  occupied  the  time  of  the  court 
nearly  the  entire  day.  When  they  concluded  their 
arguments  the  chancellor  took  the  papers,  and  in 
due  time  handed  down  his  decision,  sustaining 
Burr's  demurrer. 

Taking  another  view  of  the  lawyers  in  the  bar, 
attention  is  directed  to  a  young  advocate  who, 
a  few  years  previous  to  the  time  of  which  we  are 
writing,  began  his  practice  in  the  city  of  New 
York.  He  has  already  gained  a  distinguished 
position  at  that  bar,  and  is  rapidly  approaching 
that  relation  to  the  bar  of  the  State  which  Henry 
Brougham,  when  quite  as  young,  occupied  to  the 
English  bar.  It  must  be  remembered  that  at  the 
period  of  which  we  are  writing,  and  for  many  years 
later,  eloquence  at  the  bar  was  a  powerful  motor  to 
professional  success,  and  it  was  cultivated  with 
great  assiduity.  But  we  believe  that  in  the  use  of 
pure  reasoning,  legal  learning  and  concentration  of 


argument  the  eloquence  of  the  bar  at  this  day  is  un- 
excelled. By  none  was  the  study  of  forensic  elo- 
quence more  successfully  pursued  than  by  Brock- 
hoist  Livingston,  who  sits  before  us  in  the  bar.  He  is 
a  brother  of  Chancellor  Livingston,  who  occupies  the 
bench  on  the  occasion  about  which  we  are  writing. 
He  is  also  a  brothor  of  that  eminent  jurist  and 
brilliant  legal  writer,  Edward  Livingston,  secretary 
of  state  under  President  Jackson,  and  the  pillar  of 
his  administration.  Brockholst  Livingston  was  a 
brother-in-law  of  John  Jay.  He  was  born  in  the 
city  of  New  York,  November  35,  1757.  He  entered 
Princeton  College,  where  he  was  educated.  Like 
Burr  and  Hamilton,  he  attained  high  distinction  in 
the  war  of  the  Revolution.  In  1776  he  became  a 
member  of  Major-General  Schuyler's  military  fam- 
ily, with  the  rank  of  captain.  He  subsequently  at- 
tached himself  to  the  staff  of  Arnold,  with  the  rank 
of  major,  and  he  shared  in  the  capture  of  Burgoyne. 
He  was  promoted  to  the  rank  of  colonel  for  bravery 
in  the  daring  charge  of  Arnold  on  the  works  of  the 
British  at  Saratoga.  In  1777,  when  Jay  was  ap- 
pointed minister  to  Spain,  Livingston  accompanied 
him  as  private  secretary.  On  his  return  to  his  native 
country,  he  resumed  the  practice  of  his  profession, 
with  such  success  that  he  took  rank  at  the  bar  with 
the  ablest  of  American  lawyers.  In  1802  he  was 
appointed  an  associate  justice  of  the  Supreme  Court 
of  this  State.  He  occupied  a  seat  on  the  bench  of 
that  court  until  1807,  when  he  was  elevated  to  the 
bench  of  the  Supreme  Court  of  the  United  States  on 
the  nomination  of  President  Jefferson. 

Thus  Livingston  became  the  judicial  associate  of 
Chief-Justice  Marshall,  Joseph  Story,  Bush  rod 
Washington,  Gabriel  Duvall  and  Thomas  Todd. 

This  was  "  the  golden  age  of  our  great  Federal 
court,  which,  with  Marshall  as  chief-justice,  and  his 
distinguished  associates  whom  we  have  named,  rose 
to  the  highest  pinnacle  of  glory  and  power." 

William  Wirt,  buoyant  and  gifted,  combining 
—  not  perhaps  in  exact  proportions  —  the  great  and 
the  graceful,  was  attorney-general  when  Living- 
ston took  his  seat  on  the  bench  of  the  Fed- 
eral court.  At  a  banquet  tendered  Living- 
ston by  the  members  of  the  bar  at  Washing- 
ton, at  which  Marshall  presided,  Wirt  welcomed 
Livingston  to  his  new  judicial  duties  in  a  speech 
of  inimitable  grace  and  beauty  of  thought  and 
diction,  in  which  he  said:  "Your  appointment 
to  the  bench  of  the  Federal  court,  sir,  was  due  to 
your  eminent  talents,  profound  learning  and  the  ex- 
ample you  have  set  of  patient,  thorough  research  in 
your  career  at  the  bar,  and  as  a  judge  of  the  Su- 
preme Court  of  your  great  State." 

Governor  Livingston,  the  father  of  Brockholst, 
desired  his  son  to  become  a  minister  of  the  Gospel  in 
the  faith  of  the  Church  of  England,  but  while  in 
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college  an  incident  occurred  which  changed  the 
father's  mind,  and  he  decided  that  his  son  was  better 
qualfied  for  the  bar  than  the  pulpit. 

One  day,  in  a  pleasant  humor,  young  Livingston, 
with  the  assistance  of  a  less  gifted  classmate,  of  the 
name  of  Sabine,  imprisoned  a  disagreeable,  irrita- 
ble, pugnosed  professor  of  mathematics  in  one  of 
the  distant  rooms  of  the  college,  where  he  was  com- 
pelled to  remain  several  hours,  even  until  he  made 
night  hideous  with  his  cries  for  relief.  Terribly 
enraged  at  this  indignity,  he  commenced  the  work 
of  detecting  the  culprit  or  culprits  who  had  thus 
imprisoned  him.  At  length,  by  close  and  ingenious 
investigation,  the  professor  obtained  evidence 
enough  to  order  Livingston  and  Sabine  to  appear 
before  the  faculty.  Sabine  was  first  examined,  but 
so  faithfully  did  he  obey  Livingston's  instructions 
to  remain  silent  that  nothing  of  importance  could 
be  elicited  from  him.  Then  came  Livingston's  turn, 
and  he  was  plied  with  all  manner  of  questions, 
which  he  managed  to  answer  so  adroitly  that  noth- 
ing positive  was  established  against  him. 

"Mr.  Livingston,"  said  the  pugnosed  professor, 
in  his  peculiar,  snarling  manner,  "  this  great  crime, 
sir,  my  cruel  and  inhuman  imprisonment,  which 
makes  my  blood  boil  to  think  of,  lies  between  you 
and  Mr.  Sabine :  that  is  certain.  Now,  sir,  what 
have  you  to  say  to  that?  " 

"That  I  am  delighted  with  what  you  say,  profes- 
sor," said  Livingston. 

"  Delighted  with  what  I  say,  sir  1  And  so  you 
glory  in  your  abomination,  do  you?  Delighted  with 
what  I  say — you — you — ras — .  What  do  you  mean, 
airf " 

"I  mean  just  what  I  said.  I  really  am  delighted 
to  hear  you  say  that  this  great  crime  lies  between 
Sabine  and  myself.  I  have  bad  some  fears  that  you 
suspected  that  it  lay  on  one  or  both  of  us,  but  it 
seems  that  you  think  it  only  lies  between  us,"  said 
Livingston,  with  ludicrous  composure. 

This  answer  was  equivalent  to  the  ablest  defense. 
It  convulsed  the  entire  faculty  with  laughter,  except 
the  astonished  professor,  who  appeared  like  an 
italicized  exclamation  point  in  an  old-fashioned 
spelling-book — a  mark  of  wonder  and  surprise. 
Livingston  and  his  friend  were  acquitted,  and  this 
incident  made  the  former  a  lawyer,  and  gave  to  the 
bench  of  the  State  and  nation  a  learned,  accom- 
plished and  illustrious  judge.  No  one  was  more 
delighted  with  the  sharp  and  sagacious  answer  of 
young  Livingston  than  his  father,  and  lie  decided 
that  his  son  should  become  a  lawyer  instead  of  a 
preacher. 

Among  the  other  great  lights  of  the  profession 
present  at  this  term  of  the  Court  of  Equity  were 
Abraham  Van  Vechten,  the  father  of  the  bar  of  the 
State  of  New  York,  Josiah  Ogden  Hoffman,  John 
V.    Henry,  Elisha  Williams  and  John   Van   Ness 


Yates,  whose  names  and  fame  live  in  the  history  of 
their  country. 

Thus  was  opened  the  first  trial  term  of  the  great 
Court  of  Chancery  of  the  State  of  New  York,  with 
Robert  R.  Livingston  presiding.  That  court  had 
existed  under  our  State  government  over  seventy 
years.  Its  adjudications  are  acknowledged  prece- 
dents in  equity  wherever  equity  law  is  revered.  We 
may  say,  without  exaggeration,  thai  "  no  equity 
judge  has  left  a  nobler  monument  of  intellectual 
strength,  undeviating  impartiality  and  integrity, 
than  Reuben  H.  Walworth,  its  last  chancellor.  If 
in  his  demeanor  on  the  bench  he  was  sometimes 
open  to  criticism,  it  was  that  only  which  has  been 
applied  to  kindred  genius,  that  he  was  prevented, 
by  his  inconceivable  rapidity  in  anticipating  the 
reasonings  of  counsel,  from  judging  at  all  times 
their  real  force.  This  criticism  however  never  ap- 
proached his  mature  decisions  embraced  in  the 
eleven  volumes,  which  to-day  are  living  fountains 
of  equity  jurisprudence.  Never  perhaps  were  so 
many  decisions  made  where  so  few  were  inaccurate 
as  to  facts  or  erroneous  in  law  as  are  the  decisions 
in  these  reports." 

Though  the  Court  of  Chancery  passed  away  under 
the  innovations  and  reforms  of  modern  times,  "  it  is 
pleasant  to  reflect  that  it  fell  without  imputation  on 
its  history,  its  purity  and  usefulness,  and  thab  no 
court  was  ever  under  the  guidance  of  judges  purer 
in  character,  more  learned  or  more  intuitively  im- 
bued with  the  spirit  of  true  equity  than  those  who 
sat  on  its  bench." 

It  has  passed  away,  but  statesmen,  judges,  law- 
yers, scholars  and  historians  will  always  apostrophize 
it  in  the  language  of  a  great  Roman  orator,  speak- 
ing of  the  Forum,  "  Semper  honot,  nomenque  turn, 
laudetque  narteburW" — "Thy  honor,  thy  renown  and 
thy  praise  shall  be  everlasting." 


AMENDMENTS  AND  NEW  LAWS  OF  1894. 

[Former  numbers  12  and  13  of  the  Journal  give 
amendments  by  General  Laws  of  1894,  prior  to  one 
note  in  this  issue.] 

These  are  now  laws,  except  where  specially  noted 
as  not  taking  effect  until  a  date  given. 

Penal  Code. 

Section  640,  subdivision  8,  amended  by  chap.  164, 
L.  1894,  to  read  as  follows: 

8.  Unlawfully  takes  or  carries  away  or  interferes 
with  or  disturbs  by  any  means  the  oysters  or  other 
shell-fish  of  another,  legally  planted  upon  the  bed 
of  any  river,  bay,  sound  or  water  of  this  State,  or 
removes,  pulls  up  or  destroys  any  stake  or  buoy  des- 
ignated or  marking  out  any  legally  planted  oyster 
bed  of  another,  is  guilty  of  a  misdemeanor;  and 
any  oysters  planted  upon  the  bed  of  any  waters  of 
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this  State  leased  by  the  shell-fish  commissioners 
shall  be  deemed  legally  planted,  and  evidence  that 
any  boat  or  vessel  has  been  used  for  the  purpose  of 
taking,  carrying  away  or  interfering  with  such 
oysters  shall  be  presumptive  evidence  of  guilt  as 
against  the  owner,  master  or  crew  of  such  vessel,  yt 

Section  388  amended  by  chap.  171,  L.  18Q4,  by 
adding  at  end  of  said  section,  subdivision  5,  viz. : 

5.  No  institution  shall  be  incorporated  for  any 
of  the  purposes  mentioned  in  this  section  except 
with  the  written  consent  and  approbation  of  a  jus- 
tice of  the  Supreme  Court,  upon  the  certificate  in 
writing  of  the  State  board  of  charities  approving  of 
the  organization  and  incorporation  of  such  institu- 
tion. The  said  board  of  charities  may  apply  to  the 
Supreme  Court  for  the  cancellation  of  any  certificate 
of  incorporation  previously  filed  without  its  ap- 
proval, and  may  institute  and  maintain  an  action  in 
such  court  through  the  attorney-general  to  procure 
a  judgment  dissolving  any  such  corporation  not  so 
incorporated  and  forfeiting  its  corporate  rights, 
privileges  and  franchises. 

Section  290a  is  repealed  by  chap.  171,  L.  1804. 
This  chap.  171,  L.  1894,  also  repeals  section  206, 
chap.  661,  L.  1893,  known  as  the  Public  Health 
Law. 

Nbw  Laws. 

Chapter  166,  L.  1894,  relating  to  the  recording  of 
the  public  records,  papers  or  documents,  or  matter 
required  by  law  to  be  recorded  by  public  officers. 

$  1.  The  public  officers  of  this  State  or  of  any 
municipal  corporation  therein,  having  charge  of  the 
recording  of  public  records,  papers,  documents  or 
matters  now  required  by  law  to  be  recorded  in  their 
respective  offices,  are  hereby  authorized  and  em- 
powered to  use  typewriting  machines  for  recording 
the  same. 

Agricultural  Law. 

Section  25  amended  by  chap.  148,  L.  1894,  to  read, 
viz.: 

$  25.  Regvlfitions  in  regard  to  condensed  milk.  —No 
condensed  milk  shall  be  made  or  offered  or  exposed 
for  sale  or  exchange  unless  manufactured  from  pure, 
clean,  healthy,  fresh,  unadulterated  and  wholesome 
milk  from  which  the  cream  has  not  been  removed 
either  wholly  or  in  part,  or  unless  the  proportion  of 
milk  solids  shall  be  in  quantity  the  equivalent  of 
twelve  per  centum  of  milk  solids  in  crude  milk,  and 
of  which  solids  twenty- five  per  centum  shall  be  fats. 
No  person  shall  manufacture,  sell  or  offer  for  sale  or 
exchange  in  hermetically  sealed  cans,  any  condensed 
milk  unless  put  up  in  packages  upon  which  shall  be 
distinctly  labelled  or  stamped  the  name  of  the  per- 
sons or  corporation  by  whom  made  and  the  brand 
by  which  or  under  which  it  is  made.  When  con- 
densed milk  shall  be  sold  from  cans  or  packages 
not  hermetically  sealed,  the  vendor  shall  brand  or 


label  such  cans  or  packages  with  the  name  of  the 
manufacturer  of  the  milk  contained  therein. 

County  Law. 

Section  69  amended  by  chap.  163,  L.  1894,  to 
read,  viz. : 

j^09.  The  board  .may  upon  the  application  of  any 
town  or  towns  liable  to  taxation  for  constructing, 
building  or  repairing  any  highway  or  bridge  therein 
or  upou  its  border,  pursuant  to  a  majority  vote  of 
the  electors  of  such  town  or  towns,  at  an  annual 
town  meeting  or  special  town  meeting  called  for 
that  purpose  upon  the  written  request  of  the  com- 
missioners of  highways,  and  town  board  of  such 
town  or  towns  authorize  such  town  or  towns  to 
construct,  build  or  repair  such  highway  or  bridge 
and  to  borrow  such  sums  of  money  for  and  on  the 
credit  of  the  town  or  towns  as  may  be  necessary  for- 
that  purpose,  and  to  lay  out,  widen,  grade  or  ma- 
cadamize such  highway,  or  to  purchase  for  public 
use  any  plankroad,  turnpike,  toll  road  or  toll  bridge 
in  such  town  or  towns,  and  may  authorize  the  com- 
pany owning  the  same  to  sell  the  same  or  any  part 
thereof,  or  the  franchises  thereof,  or  to  pay  any  debt 
incurred  in  good  faith  by  or  in  behalf  of  such  town 
or  towns  for  such  purpose.  If  such  highway  or 
bridge  shall  be  situated  in  two  or  more  towns  in  the 
same  county,  the  board  shall  apportion  the  expenses 
among  such  towns  in  such  proportion  as  shall  be 
just. 

Amendments  op  Existing  Laws. 

Section  7,  chap.  244,  L.  1887,  amended  by  chap. 
161,  L.  1894,  to  read,  viz. : 

§  7.  The  said  council  shall  meet  on  the  third 
Tuesday  of  April  of  each  year,  and  choose  out  of 
their  own  body  a  secretary,  treasurer  and  collector, 
to  hold  their  respective  offices  until  others  are  ap- 
pointed in  their  stead,  agreeably  to  the  provisions 
of  this  act ;  and  in  the  case  of  any  vacancy  in  the 
office  of  warden,  such  vacancy  shall  be  filled  by  the 
company  in  which  it  occurs,  at  a  special  election 
held  for  that  purpose;  and  in  case  of  a  vacancy  oc- 
curring in  the  office  of  secretary,  treasurer  or  col- 
lector, such  vacancy  shall  be  filled  by  the  council  at 
the  next  meeting. 

Sections  2  and  3,  chap.  113,  L.  1883,  as  amended 
by  chap.  281,  L.  1884,  are  amended  by  chap.  172, 
L.  1894,  viz. : 

§  2.  All  the  provisions  of  the  Condemnation  Law 
relative  to  the  appointment  of  commissioners,  their 
powers,  duties,  fees  and  expenses,  shall  be  applica- 
ble to  the  appointment  of,  and  the  powers,  duties, 
fees  and  expenses  of  the  commissioners  appointed 
in  pursuance  of  the  provisions  hereof;  but  it  shall 
be  the  duty  of  said  commissioners  in  assessing  and 
ascertaining  the  damages  sustained  by  property- 
owners  adjoining  such  street  or  highway  to  take 
into  consideration  and  to  ascertain  the  value  of  any 
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benefits  or  advantages  to  the  property  in  conse- 
quence of  the  alteration  of  the  grade ;  and  in  all 
cases  the  value  of  such  benefits  or  improvements  shall 
be  offset  against  and  deducted  from  the  damages;  and 
no  person  or  property-owner  shall  be  entitled  to  re- 
cover any  damages  who  shall,  in  writing,  request  or 
assent  that  the  said  grade  of  any  such  street  shall 
be  changed  or  altered. 

§  3.  All  damages  ascertained  and  determined  un- 
der the  provisions  of  this  act,  together  with  the 
costs  of  such  proceedings,  shall  be  a  charge,  when 
allowable,  upon  the  village,  town  or  other  munici- 
pality chargeable  with  the  maintenance  of  the  street, 
highway  or  bridge  so  altered  or  changed;  but  no 
property-owner  or  person  instituting  proceedings 
to  recover  damages  under  the  provisions  of  this  act 
shall  be  entitled  to  costs,  unless  the  claim  for  such 
damages  shall  have  been  first  presented  to  and  re- 
jected by,  or  neglected  to  have  been  adjusted  for 
thirty  days  after  presentation  by  the  trustees  or  other 
proper  officers  of  said  village,  town  or  municipality, 
nor  in  case  such  trustees  or  other  proper  officers 
shall  have  made  an  offer  to  settle  or  compro- 
mise such  claim,  which  offer  is  declined  by  said 
property-owner,  unless  he  shall  recover  more  than 
is  so  offered ;  and  in  case  he  fails  to  recover  auy 
damages,  or  less  than  offered,  he  shall  be  liable  for 
the  costs  of  such  proceeding.  When  either  party  is 
entitled  to  costs  under  this  section,  they  shall  be 
the  same  costs,  and  at  the  same  rates  as  prescribed 
in  the  Condemnation  Law,  and  the  court  may  grant 
an  additional  allowance  of  costs  to  the  prevailing 
party  at  the  same  rates  as  provided  by  the  Condem- 
nation Law. 

Repealed. 

Section  290a,  Penal  Code,  repealed  by  chap.  171, 
L.  1894. 

Section  206,  chap.  661,  L.  1893,  repealed  by  chap. 
171,  L.  1894. 

-■» — - 

ATTORNEY  -  DISBARMENT 
IDAHO  SUPREME  COURT,  FEBRUARY  6,  18M. 

In  re  Badger. 
When  an  attorney  persuades  a  person  to  appear  in  the  United 
States  land  office  and  make  oath  to  an  affidavit  relating  to 
desert- land  entries,  and  to  falsely  personate  and  represent 
herself  to  be  another  person,  who  had  prior  thereto  made 
a  desert-land  eutry  at  such  office,  he  will  be  disbarred. 

INFORMATION  for  the  removal  of  J.  W.  Badger 
as  an  attorney  of  the  Supreme  Court  of  Idaho. 

Huston,  C.  J.  Information  was  filed  against  the 
respondent  by  Hon.  George  Ainslie,  on  behalf  of 
the  bar  association  of  the  third  judicial  district, 
under  the  provisions  of  title  4,  page  429,  of  the  Re- 
vised Statutes  of  Idaho,  charging  him  with  viola- 
tion of  his  oath  as  an  attorney,  and  of  his  duties  as 
an  attorney,  and  of  being  guilty  of  false  representa- 


tion and  fraudulent  practices  as  an  attorney,  and  of 
his  duties  as  such,  and  of  being  guilty  of  false  rep- 
resentation and  fraudulent  practices  as  an  attorney, 
involving  moral  turpitude,  in  this:  "(I)  That  the 
said  J.  W.  Badger,  being  then  employed  as  an  at- 
torney in  and  about  certain  matters  relating  to  des- 
ert-land entries  in  the  United  States  land  office  at 
Boise  City,  Idaho,  did  on  or  about  the  16th  day  of 
February,  A.  D.,"  1898,  at  Boise  City  aforesaid,  cor- 
ruptly instigate,  suborn  and  persuade  one  Aldora 
Abbott  to  be  and  appear  in  the  laud  office  aforesaid, 
and  subscribe  and  make  oath  to  an  affidavit  to  be  used 
in  said  land  matters,  and  to  falsely  and  fraudulently 
personate  and  represent  herself  to  be  one  Cordelia  M. 
Wing,  who  had  prior  thereto  made  a  desert-land  entry 
at  said  office,  all  of  which  more  fully  appears  by  ref- 
erence to  the  complaint  of  C.  S.  Kingaley,  subscribed 
and  sworn  to  before  Jonas  W.  Brown,  United  States 
commissioner,  on  October  21,  1898,  a  copy  of  which 
snid  complaint  is  hereto  attached,  and  marked 
'  Exhibit  A,'  and  made  a  part  of  this  information." 
The  matter  was  referred  to  a  committee  composed 
of  three  members  of  the  bar  of  this  court,  to  take 
testimony  and  make  report  of  the  findings.  This 
duty  has  been  performed  by  said  committee,  and 
the  court  has  carefully  and  thoroughly  examined  the 
report  of  the  committee,  and  the  evidence  upon 
which  said  report  is  based,  and  has  duly  considered 
the  arguments  of  counsel  upon  the  report  and  evi- 
dence, and  will  now  give  the  result  of  its  delibera- 
tions : 

There  is  no  duty  imposed  upon  a  court  more  im- 
portant than  that  of  preserving,  to  the  best  of  its 
power  and  ability,  the  professional  integrity  and 
purity  of  its  bar.  Courts  are  established  for  the 
administration  of  law  and  justice.  The  attorneys 
who  constitute  its  bar  are  an  integral  part  of  the 
court.  Without  them  the  court  would  be  a  dead 
engine,  so  far  as  the  accomplishment  of  the  ends  of 
its  creation  go.  The  duties  and  obligations  im- 
posed upon  the  judges  of  courts  are  no  more  bind- 
ing or  obligatory  than  are  those  to  which  their  po- 
sition constrains  the  attorneys  who  constitute  the 
bar  of  the  court.  The  professional  conduct  of  each 
and  every  member  of  the  bar  is  a  matter  in  which 
all  are  specially  interested.  No  member  has  the 
right,  nor  should  be  permitted,  to  so  conduct  him- 
self in  his  profession  as  to  bring  reproach  upon  the 
guild.  There  was  a  time  when  any  scoff  or  jibe  the 
poet  or  the  romancer  saw  fit  to  cast  upon  the  lawyer 
was  received,  without  question,  as  deserved  oblo- 
quy. But  that  rule  has  never  obtained  in  this  coun- 
try. The  history  of  the  legal  profession  in  this 
country  is  the  history  of  the  republic.  America  can 
proudly  and  fearlessly  challenge  comparison  of  her 
lawyer  sons  with  any  that  the  world  has  ever  pro- 
duced.    No  grander  models  can  be  found  for  the 
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student  of  the  law  than  our  own  country  presents. 
And  it  should  be  the  earnest  desire  and  endeavor  of 
every  member  of  the  profession  that  the  standard  of 
professional  excellence  be  not  lowered.  That 
unworthy  members  will  be  found  in  the  ranks  is  in- 
evitable; "for  where's  the  palace  whereinto  foul 
things  sometimes  intrude  not?  "  While  the  stand- 
ard of  ability  and  integrity  of  the  American  bar  is 
second  to  none,  it  is  to  be  regretted  that  defections 
from  the  line  of  professional  duty  are  becoming  dis- 
turbingly frequent.  Perhaps,  under  all  the  circum- 
stances, this  is  less  a  matter  of  surprise  than  regret. 
Lawyers  are  only  men,  and  subject  to  the  same  in- 
fluences that  act  upon  other  men ;  and  it  would  per- 
haps be  unjust  to  expect  that  in  an  age  and  a  country 
where  the  worship  of  the  golden  calf  has  become  the 
accepted  and  almost  universal  creed,  the  legal  pro- 
fession alone  should  be  excluded  from  the  shrine. 
But  the  lawyer,  if  he  is  a  lawyer  in  the  true  accepta- 
tion of  the  term,  will  ever  temper  his  devotion  at 
that  altar  with  the  recognition  of  those  eternal 
truths  which  he  has  drawn  from  the  fountain  head 
of  jurisprudence.  I  cannot  myself  conceive  how  a 
man  with  ordinarily  honest  instincts,  who  has  been  a 
careful  and  thoughtful  student  of  Coke,  Blackstone, 
Kent  and  Story  can  ever  be  induced  to  resort  to 
unscrupulous  and  dishonest  methods  in  the  practice 
of  his  profession.  It  may  be  that  it  is  to  the  lack  of 
familiarity  with  the  writers  mentioned  that  some  of 
the  looseness  so  painfully  apparent  in  the  practice 
of  some  members  of  the  profession  is  attributable. 
Perhaps  another  reason  for  the  lowering  of  the  pro- 
fessional standard  may  be  found  in  the  monstrously 
heretical  idea  which  many,  both  professional  and 
profane,  have  of  what  constitutes  true  professional 
success.  To  be  a  lawyer  is  and  should  be  under- 
stood and  recognized  as  being-  well  versed  in  the 
law,  and  possessed  of  ability  to  make  a  just  and 
proper  application  thereof  to  the  facts  in  a  given 
case.  It  is  an  erroneous  and  unreliable  rule  which 
gauges  the  ability  of  a  lawyer  by  the  number  of 
cases  he  wins  in  the  courts  of  first  instance.  The 
true  test  should  be,  did  he  show  that  he  was  thor- 
oughly conversant  with  the  law  of  the  case,  and  did 
he  ably  and  honestly  make  a  just  and  proper  appli- 
cation of  the  law  to  the  facts,  and  not  the  simple  in- 
quiry, "  Did  he  get  away  with  the  case?  "  No  matter 
what  the  means  resorted  to  may  have  been,  though 
to  reach  it  he  may  have  been  obliged  to 

"  Distort  the  truth,  accumulate  the  He, 
And  pile  the  pyramid  of  calumny. " 

The  attainment  of  the  end  sanctified  the  means, 
no  matter  how  unprofessional,  dishonest  or  vile. 

And  I  apprehend  it  is  an  overweening  desire  for 
temporary  and  ephemeral  success  unrestrained  by 
knowledge  or  recognition  of  those  ethical  princi- 
ples which  underlie  all  the  writings  and  teachings  of 


the  fathers  of  the  profession,  that  much  of  the  moral 
decadence  of  the  legal  profession  is  attributable. 
The  lawyer  who,  to  secure  success,  either  for  him- 
self or  his  client,  will  violate,  wilfully  aud  know- 
ingly, either  the  express  or  implied  obligations  of 
his  professional  oath,  is  on  a  par  with  the  minister 
of  the  Gospel  who,  to  gratify  his  avarice,  would 
drag  the  pure  vestments  of  the  altar  through  the 
turbid  pools  of  mercenary  traffic,  or,  to  encompass 
an  unholy  ambition,  would  "hang  the  tatters  of  a 
political  piety  upon  the  cross  of  an  insulted  Saviour." 
The  restraints  which  both  the  common  and  civil 
laws  laid  upon  lawyers  in  matters  of  compensation 
for  their  services  have  been  greatly  relaxed,  but  the 
reasons  which  prompted  this  relaxation  were  benefi- 
cent, and  the  action  should  not  be  made  to  serve  the 
purposes  of  oppression  or  cupidity.  There  is  no 
reason  why  a  lawyer  should  not  acquire  wealth  as 
well  as  another,  if  he  does  it  honestly  and  legiti- 
mately; but  as  his  temptations,  in  the  way  of  op- 
portunity, are  greater  than  others,  so  are  his  obli- 
gations to  keep  strictly  within  the  lines  of  probity 
and  integrity.  And  that  in  so  doing  he  is  adopt- 
ing the  course  best  calculated  to  insure  success,  all 
experience  verifies.  Go  through  the  ranks  of  the 
profession,  in  this  country  or  elsewhere,  and  it  will 
be  found  to  be  a  rule,  with  scarcely  an  exception, 
that  the  successful  members  of  the  profession  are 
those  who  have  practised  upon  lines  of  strictest 
integrity,  and  it  is  a  matter  of  just  pride  to  the 
profession  that  deviations  from  the  line  of  duty  are 
exceptional.  The  rule  given  by  Burns  to  his  young 
friend  Aiken  may  well  be  adopted  by  every  mem- 
ber of  the  profession  as  a  check  upon  his  zeal  either 
for  the  acquisition  of  pecuniary  results  or  the  at- 
tainment of  professional  success : 

"  But  where  you  feet  your  honor  grip. 
Let  that  aye  be  your  border; 
Its  slightest  touches,  instant  pause  — 
Debar  all  side  pretenses; 
And  resolutely  keep  its  laws, 
Uncaring  consequences." 

Had  the  respondent  in  this  case  been  governed 
by  such  a  rule,  the  painful  duty  imposed  upon  this 
court  would  have  passed  by  us. 

Mr.  Badger,  stand  up.  As  one  member  of  this 
court,  I  can  assure  you  I  entertain  for  you  only  feel- 
ings of  the  profoundest  commiseration.  I  will  not 
add  to  the  painful  humiliation  of  your  position  by 
commenting  upon  the  circumstances  of  your  case, 
further  than  to  say  that  the  court  has  carefully  and 
critically  examined  the  evidence  upon  which  the 
findings  of  the  committee  are  based,  and  we  ap- 
prove and  adopt  them.  It  is  the  order  and  judg- 
ment of  the  court  that  you  deliver  to  the  clerk  of 
this  court  the  certificate  of  admission  as  a  member 
of  the  bar  of  this  court  heretofore  issued  to  you, 
and  that  your  name  be  stricken  from  the  roll  of  at- 
torneys of  this  court 

Morgan  and  Sullivan,  JJ.,  concur. 


244 


THE  ALBANY  LAW  JOURNAL. 


ACCIDENT  INSURANCE   WHAT  IS  MEANT 
BY    "EXTERNAL,   VIOLENT    AND   ACCI- 
DENTAL MEANS- 
kentucky  court  of  appeals,  sept.  10, 1883. 

American  Accident  Co.  v.  Reiqart. 

A  policy  of  Insurance  against  injury  or  death,  through  exter- 
nal, violent  and  accidental  means,  should  be  liberally 
construed  in  favor  of  the  insured,  so  as  to  carry  out  the 
intention  of  both  parties  to  It;  and  when  the  language  of 
the  policy  Is  susceptible  of  two  interpretations,  that  which 
will  sustain  and  cover  the  loss  must  be  adopted. 

Where  the  policy  provides  that  the  liability  shall  arise  when 
the  death  or  injury  "  Is  through  external,  violent  and  ac- 
cidental means,"  it  was  not  intended  to  cover  only  inju- 
ries resulting  from  external  force  or  violence.    The  lan- 

.  guage  requires  that  the  means  through  which  the  accident 
occurred  should  be  external,  but  not  the  injury  itself 
should  be  external .  Therefore  the  liability  arises  when 
the  death  of  the  insured  resulted  from  the  accidental 
lodgment  of  a  piece  of  beefsteak  In  his  windpipe  when  he 
was  attempting  to  swallow  it. 

Such  accident  is  the  result  of  violent  means  when  it  results 
from  unnaturtl  as  distinguished  from  natural  causes. 

When  the  answer  traversed  plaintiff's  allegation  that  the 
death  of  the  insured  was  caused  by  external,  violent  and 
accidental  means,  the  burden  was  on  plaintiff,  although 
the  traverse  was  mtde  in  such  terms  as  to  be  of  question- 
able validity.  The  defendant  will  not  be  heard  to  say  that 
its  own  traverse  was  insufficient,  and  that  therefore  the 
burden  of  proof  was  not  on  plaintiff. 

Thomas  H.  nines  and  Whittaker  &  Robertson,  for 
appellant. 

Cochran  &  Sons,  John  F.  Lacey  and  Edward  W. 
Hines,  for  appellee. 

Prtor,  J.  The  appellee,  Julia  J.  Reigart,  the 
widow  of  Thomas  I.  Reigart,  instituted  this  action 
in  the  Mason  Circuit  Court  to  recover  $5,000  upon 
an  accident  policy  issued  by  the  American  Accident 
Co.,  of  Louisville,  Ky.,  to  said  Reigart,  and  made 
payable  to  his  wife  if  she  survived  him. 

Her  husband  lost  his  life  by  eating  a  piece  of 
beefsteak,  that,  in  the  attempt  to  swallow  it,  a  cci- 
dentally  passed  into  his  windpipe,  choking  him  to 
death  in  a  few  moments. 

By  the  terms  of  the  policy  the  insurance  was 
made  payable  for  injury  or  death  received  through 
external,  violent  and  accidental  means.  That  the 
death  of  the  insured  was  accidental  is  conceded, 
but  it  is  contended  that  the  contract  of  insurance 
only  embraces  accidental  injury,  caused  by  external 
violence  or  accidents,  brought  about  by  means  ex- 
ternally violent. 

It  is  argued  that  the  act  of  chewing  or  eating 
food  is  natural  and  harmless,  and  if  in  eating,  a  part 
of  the  food  passes  into  the  windpipe,  causing  death, 
it  cannot  be  said  that  death  was  produced  by  means 
of  external  violence  or  force.  In  other  words,  that 
the  plain  meaning  of  the  language  of  the  policy, 
"through  external,  violent  and  accidental  means," 
is  that  the  accident  causing  death  must  have  been 
caused  by  an  external  force. 

The  court  below  said,  in  effect,  to  the  jury,  plac- 
ing a  different  construction  on  the  contract,  if  the 
death  was  accidental,  and  caused  by  the  passing  of 


the  steak  into  the  windpipe,  they  should  find  for 
the  plaintiff. 

The  rule  laid  down  by  Mr.  May,  in  his  work  on 
Insurance  (3d  ed.),  section  175,  is  as  follows:  "No 
rule  in  the  interpretation  of  a  policy  is  more  fully 
established  or  more  imperative  and  controlling  than 
that  which  declares,  in  all  cases,  it  must  be  liber- 
ally construed  in  favor  of  the  insured,  so  as  not  to 
defeat,  without  a  plain  necessity,  his  claim  to  in- 
demnity which,  in  making  the  insurance,  it  was  his 
object  to  secure.  When  the  words  are,  without 
violence,  susceptible  of  two  interpretations,  that 
which  will  sustain  and  cover  the  loss  must  in  pref- 
erence be  adopted ;  "  and  we  might  add  that  no 
construction  should  be  placed  upon  such  contracts 
as  would  defeat  the  intention  of  both  parties,  as  it 
is  manifest,  if  the  interpretation  given  the  language 
of  this  policy  by  counsel  for  the  defense  is  adopted, 
it  would  defeat  the  intention  of  both  the  contract- 
ing parties. 

The  doctrine  of  this  court,  as  announced  in 
Hutchcraft's  Ex'r  v.  Travellers'  Ins.  Co.,  87  Ky.  300, 
where  the  authorities  were  reviewed  on  the  question 
there  presented,  recognizes  fully  this  rule  of  con- 
struction, and  that  regard  must  be  had  to  the  pur- 
pose sought  to  he  accomplished  by  both  the  par- 
ties. 

This  appellant  is  an  accident  insurance  company, 
and  its  policies  are  termed  accidental  policies,  and 
the  very  object  of  insuring  in  such  companies  is  to 
obtain  indemnity  where  an  injury  or  death  results 
from  accident. 

While  the  policy  provides  that  the  liability  arises 
where  the  injury  "  is  through  external,  violent  and 
accidental  means,  independent  of  all  other  causes,"  it 
was  not  designed  that  there  should  be  such  external 
violence  as  a  fall,  a  kick  or  a  blow  on  the  flesh  as 
would  cause  death  or  an  injury  before  the  liability 
of  the  company  could  arise. 

This  language  was  inserted  in  the  contract  to 
protect  the  company  against  hidden  or  secret  dis- 
eases, resulting  in  injury,  where  there  was  no  mani- 
festation of  harm  to  the  external  body.  They  were 
not  attempting  to  restrict  their  liability  to  a  partic- 
ular kind  of  accidents,  but  were  guarding  the  con- 
tract by  the  use  of  such  terms  as  would  prevent  lia- 
bility for  injuries  not  originating  from  accidental 
causes,  and  that  were  liable  to  occur  at  any  time 
from  natural  causes. 

If  the  steak  had  been  putrid,  causing  the  stom- 
ach to  revolt  at  it,  or  so  tough  as  to  interfere  with 
digestion,  or  to  completely  stay  the  operations  of 
nature  in  such  a  manner  as  to  produce  disease,  no 
one  would  contend  that  the  pain  or  the  disease  was 
the  result  of  accident,  or  that  the  terms  of  this  pol- 
icy embraced  such  a  case ;  but  where  the  substance 
causing  the  death  is  visible,  and  placed  in  the 
mouth  of  the  assured,  lodging  by  accident  in  the 
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windpipe  instead  of  the  stomach,  producing  injury 
or  death,  it  is  as  much  an  accident  as  if  the  assured 
had  taken  arsenic  under  the  belief  that  it  was  some 
harmless  medicine. 

There  is  no  external  force  or  violence  from  the 
poison,  and  the  injury  internal  in  its  character,  and 
yet  the  authorities  hold  that  the  insurance  company 
is  liable  in  such  a  case.  Healy  v.  Mutual  Accident 
Co.,  133  111.  556. 

It  is  plain,  we  think,  that  the  means,  or  that 
which  caused  the  injury,  should  be  external,  and 
not  that  the  injury  should  have  been  external. 

It  is  said  however  that  if  the  injury  is  not  to  be 
external,  that  the  death  must  have  resulted  from 
"  violent  and  accidental  means. "  It  is  universally 
understood,  when  it  is  said  "that  one  died  a  vio- 
lent death,''  that  it  was  unnatural — a  death  not  oc- 
curring in  the  ordinary  way — and  in  fact  the  defini- 
tion of  the  word  "violent"  is  unnatural,  and  in 
using  this  word  the  insurance  company  was  at- 
tempting to  prevent  the  insured  from  asserting  a 
claim  where  the  injury  or  death  was  the  result  of 
some  natural  cause. 

In  the  case  of  Paul  v.  Travelers'  Ins.  Co ,  112 
N.  Y.  473,  on  a  similar  policy,  it  was  held  "  that  a 
death  unnatural,  the  result  of  accident,  imports  an 
external  and  violent  agency  as  the  cause."  This 
same  view  was  taken  by  the  Illinois  Supreme  Court 
in  the  case  of  Healy  v.  Mutual  Accident  Associa- 
tion, already  cited. 

A  similar  construction  to  the  verbiage  of  like 
policies  has  been  heretofore  given  by  courts  of  last 
resort,  and  if  companies  organized  as  this  is  in- 
tended that  actual  external  force,  causing  the  acci- 
dent, must  be  shown  before  recovery  could  be  had, 
it  would  be  easy  to  so  frame  the  language  of  the 
policy  as  to  leave  no  doubt  as  to  its  meaning.  The 
instructions  below  were  proper,  and  in  our  opinion 
Uie  widow  is  entitled  to  recover. 

Another  ground  of  reversal  is  the  refusal  of  the 
court  below  to  give  to  appellant's  counsel  the  con- 
cluding argument. 

A  demurrer  had  been  overruled  to  the  petition, 
which  in  effect  was  a  decision  for  the  plaintiff,  if 
the  accident  occurred  as  alleged.  The  legal  ques- 
tion was  therefore  settled ;  but  there  were  two  de- 
fenses to  the  claim:  First,  adenial  that  theaccident 
causing  death  happened  as  alleged  by  the  plaintiff; 
second,  that  the  deceased  was  under  the  influence 
of  intoxicating  drinks  when  the  accident  occurred, 
and  that  by  an  express  provision  of  the  policy  this 
exempted  the  appellant  from  liability. 

The  proof  failed  to  sustain  the  second  ground  of 
defense,  and  the  denial  that  the  accident  was  caused 
as  alleged  was  the  only  issue  of  fact  that  the  appel- 
lee was  required  to  establish. 

The  overruling  of  the  defnurrer  did  not  dispense 


with  the  necessity  of  the  plaintiff's  showing  that  the 
death  of  the  intestate  was  caused  by  the  accident 
as  alleged,  and  while  the  sufficiency  of  the  answer 
may  be  questioned  by  reason  of  the  manner  in 
which  the  denial  is  made,  still  it  was  the  appel- 
lant's defense,  and  it  attempted  by  it  to  place  the 
burden  on  the  plaintiff,  and  will  not  be  allowed  now 
to  say  that  because  its  pleading  was  bad  the  burden 
was  not  on  the  plaintiff. 
The  judgment  below  must  be  affirmed. 


CODE  OF  CIVIL  PROCEDURE. 

Memorial  bv  The  New  York  State  Bar  Asso- 
ciation. 

To  Hie  Ijegislalure  of  the  Slate  of  Netc  York  : 

The  New  York  State  Bar  Association  respectfully 
call  the  attention  of  your  honorable  body  to  the 
following  facts  with  reference  to  the  Code  of  Civil 
Procedure,  and  the  desirability  of  action  thereon : 

First.  The  original  Code  of  Procedure,  consisting 
of  four  hundred  and  seventy-three  sections,  and 
covering  all  general  matters  of  practice,  has  been 
increased  by  the  addition  of  rules  relative  to  special 
actions  aud  proceedings  and  enactments  as  to  the 
organizatiou  of  the  courts,  together  with  rules  of 
evidence,  until  as  the  Code  of  Civil  Procedure  of 
1877  and  1880,  it  contains  thirty-three  hundred  and 
ninety-seven  sections,  and  others  must  be  added 
regulating  procedure  as  to  mechanics'  liens,  receiv- 
erships, general  assignments  and  other  matters,  in 
order  to  complete  a  system  of  practice. 

Second.  By  including  provisions  not  only  for  the 
organization  of  courts  of  record,  but  minute  details 
as  to  their  powers,  and  the  duties  of  officials  con- 
nected with  them,  with  rules  for  the  government  of 
inferior  tribunals,  and  enactments  as  to  the  admis- 
sibility of  evidence,  it  has  become  cumbrous  and 
unwieldy  as  a  Code  of  Procedure,  and  is  so  arranged 
as  to  render  it  inconvenient  as  to  form  and  difficult 
for  reference  and  examination. 

Third.  Many  provisions  of  the  substantive  law 
have  been  included  in  different  portions  of  the  work 
relative  to  procedure,  interfering  with  its  symmetry 
as  a  system  of  practice,  and  giving  unnecessary 
labor  to  the  practitioner  in  referring  to  such  enact- 
ments. 

Fourth.  Very  many  of  the  provisions  and  sections 
of  the  Code  have  been  so  coustrucd  and  interpreted 
by  judicial  decision  that  it  is  necessary  to  carefully 
examine  a  number  of  authorities  to  find  the  precise 
meaning  placed  upon  the  language  used  by  the 
courts;  this,  in  most  instances,  where  a  clear  and 
explicit  statement  of  the  rule  finally  adopted  could 
be  readily  made. 

Fifth.  Very  many  of  the  provisions  are  re-enact- 
ments of  statutory  provisions,  which  should  be  much 
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condensed  and  the  proceedings  rendered  less  com- 
plex and  intricate.  In  other  instances  the  Code  is 
exceedingly  diffuse  and  minute  in  detait,  embarrass- 
ing rather  than  aiding  in  the  administration  of  jus- 
tice.- 

Sixth.  Its  classification  of  topics  is  neither  scien- 
tific nor  practical;  and  is  misleading  and  perplex- 
ing alike  to  the  student  and  practitioner. 

Iu  view  of  these  considerations,  we  respectfully 
request  that  provision  be  made  by  law  for  an  exam- 
ination by  competent  and  authorized  authority  as  to 
whether  it  is  desirable  that  the  Code  of  Procedure 
should  be  simplified  and  revised,  separating  those 
portions  relative  to  organization  of'  the  courts  from 
that  part  relative  to  actual  practice  thereiu  and 
from  the  matters  relating  to  the  admissibility  of 
evidence,  leaving  the  practice  substantially  as  at 
present,  but  more  simple  and  less  technical. 

This  action  is  takeu  pursuant  to  a  resolution 
adopted  by  a  unanimous  vote  at  the  last  annual 
meeting  of  the  association,  adopting  the  report  of 
the  committee  on  laSv  reform,  which  report  con- 
tained the  following  recommendation  on  this  sub- 
ject: 

"  Your  committee  Is  of  the  opinion  that  a  careful  examina- 
tion should  be  made  by  competent  authority  of  the  provisions 
of  the  present  Code  of  Procedure,  as  to  the  necessity  and  pro- 
priety of  a  partial  revision  and  witb  a  view  to  Its  condensa- 
tion and  simplification,  and  to  inquire  whether  a  reargument 
upon  a  more  scientific  basis  would  not  make  it  more  valuable 
•and  convenient." 

The  association  referred  the  matter  back  to  the 
committee,  with  power. 

We  respectfully  request  that  legislation  may  be 
had  to  that  end,  and  a  sufficient  provision  made  to 
defray  such  clerical  and  other  necessary  expenses 
and  disbursements  as  may  be  incurred  in  such  ex- 
amination and  report  on  behalf  of  the  association. 

April  1,  180-1.  J.  Newton  Fiero, 

Chairman. 
R.  F.  Wilkinson,  G.  M.  Divbn, 

John  J.  Linson,  Henry  H.  Seymour, 

Z.  S.  Westbrook,  Charles  T.  Saxton, 

Irvin  W.  Near,  John  Cuneen, 

Joseph  Mason,  Charles  A.  Collin, 

Adelbert  Moot,  a.  H.  Sawyer, 

Wm.  B.  Hornblower,      Louis  M.  Brown, 
Garret  Garretbon, 

Members   Committee  on  Law   Reform,   New   York 
State  Bar  Association. 


The  news  comes  from  Madrid  that  the  public 
prosecutor  has  applied  to  the  Court  of  Cassation  for 
a  warrant  of  arrest  against  Senor  Zapata,  senior  of 
the  Madrid  judges,  who  is  charged  with  complicity 
in  a  will  forgery.  A  barrister  named  Lumbrebras, 
a  solicitor  named  Fazini,  and  the  testator's  servant, 
in  whose  favor  the  will  was  executed,  are  already  in 
custody.         ,        


A   TESTAMENTARY    RHYME. 

[A  considerable  personal  estate  passed  under  the  following 
will,  which  was  proved  in  Doctors'  Commons  in  1737.  a  grant 
having  been  made  of  administration,  witb  the  will  annexed, 
to  the  next  of  kin.] 

The  6th  day  of  May, 

Being  airy  and  gay. 

And  to  hyp  not  Inclined, 

But  of  vigorous/ mind, 

And  my  body  in  health, 

I'll  dispose  of  my  wealth. 

And  I'm  to  leave 

On  this  side  the  grave 

To  some  one  or  other, 

And  I  think  of  my  brother, 

Because  I  foresaw 

That  my  bretbren-in-law. 

If  I  did  not  take  care. 

Would  come  in  for  their  share. 

Which  I  nowise  intended 

Till  their  manners  are  mended. 

And  of  that  God  knows  there's  no  sign. 

I  do  therefore  enjoin. 

And  do  strictly  command. 

Of  which  witness  my  hand. 

That  naught  I  have  got 

Be  brought  into  hotch-pot, 

But  I  give  and  devise 

As  much  as  in  me  lies 

To  the  son  of  my  mother. 

My  own  dear  brother, 

To  have  and  to  hold 

All  my  silver  and  gold, 

As  the  affectionate  pledges 

Of  bis  brother,  John  Hedges. 


DIVORCE   IN   OKLAHOMA. 

I^HE  following  is  a  copy  of  a  circular  letter,  omit- 
ting the  address  and  signature,  which  has  been 
recently  received  by  many  lawyers  of  New  York 

city : 

Perry,  0.  T„  Marcli  12, 1894. 
T» ,  Attorney  at  hate,  Xev>  Turk  : 

Dear  Sir:  Since  the  Legislature  of  the  State  of  South  Da- 
kota changed  the  law  last  winter  of  that  State,  lengthening 
the  residence  required  before  bringing  suit  for  divorce  from 
three  to  six  months,  Oklahoma  Territory  has  been  attracting 
attention  as  a  divorce  centre. 

For  the  information  of  the  general  public  and  the  profession 
in  other  States,  I  have  concluded  to  issue  this  circular  letter, 
containing  briefly  the  important  features  of  the  Divorce  Law 
of  this  Territory 

The  statutes  of  Oklahoma  Territory  require  ninety  days' 
previous  residence  before  commencement  of  action,  as  in 
South  Dakota  before  the  change  of  law.  Divorces  in  this 
Territory  may  be  granted  for  any  of  the  following  causes: 

1.  When  either  of  the  parties  bad  a  former  husband  or  wife 
living  at  the  time  of  the  subsequent  marriage. 

2.  Abandonment  for  one  year. 

3.  Adultery. 

4.  Impoiency. 

5.  When  the  wife  at  the  time  of  the  marriage  was  pregnant 
by  another  than  her  husband. 

6.  Extreme  cruelty. 

7.  Fraudulent  contract. 

8.  Habitual  drunkenness. 

9.  Gross  neglect  of  duty. 

10.  The  conviction  of  a  felony  and  imprisonment  in  the  pen- 
itentiary therefor  subsequent  to  marriage. 

The  ninth  ground,  "  Gross  neglect  of  duty,"  covers  a  wide 
field.  Service  upon  a  non-resident  defendant  may  be  made 
personally  or  by  publication.  There  is  no  statute  requiring 
corroborative  proof,  as  in  South  Dakota,  and  there  la  the  fol- 
lowing provision:  "When  the  parties  appear  to  be  In  equal 
wrong  the  court  may,  in  its  discretion,  refuse  to  grant  a 
divorce,"  from  which  it  may  be  Inferred  that  the  court  could 
grant  a  divorce  where  the  parties  were  both  at  fault. 

Oklahoma  has  a  beautiful  climate,  and  Perry  is  the  largest 
and  most  enterprising  town  in  the  Territory.  Should  you 
have  clients  wishing  relief  in  this  respect,  I  should  be  pleased 
to  correspond  with  you  or  them  on  the  subject. 
_ ~  Very  sincerely  yours,  etc. 


.oogle 
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NEW  COLUMBIA  LAW  PROFESSORS. 

THE  growing  popularity  of  Columbia  Law  School 
and  the  increasing  opportunities  which  it  offers 
to  earnest  students  have  determined  the  trustees  of 
the  college  to  make  an  important  increase  in  the 
teaching  force  of  that  department.  The  faculty  has 
heretofore  consisted  of  four  professors  of  law,  whose 
work  has  been  supplemented  by  the  services  of 
several  lecturers  upon  special  topics.  The  trustees 
have  increased  the  teaching  faculty  to  six  by  creat- 
ing and  filling  two  new  professorships  of  law. 

This  action  on  the  part  of  the  trustees  is  significant 
of  their  high  appreciation  of  the  work  which  the 
faculty  has  accomplished  in  carrying  the  school 
through  the  crisis  of  its  reorganization  and  in  build- 
ing it  up  again,  as  well  as  an  earnest  of  their  deter- 
mination to  keep  the  institution  in  the  high  state  of 
efficiency  to  which  it  has  been  brought.  It  demon- 
strates moreover  that  the  new  order  of  things  in  the 
Columbia  Law  School  has  passed  beyond  the  stage 
of  experiment  and  is  an  accomplished  fact,  which 
the  friends  of  that  institution  regard  with  confidence 
and  satisfaction. 

The  new  professors  are  Oeorge  F.  Can  field  and 
Henry  P.  Starbuck,  both  of  this  city.  Neither  of 
tbem  has  been  connected  with  any  other  law  school  as 
teacher,  but  both  have  been  very  successful  lecturers 
in  the  school  which  they  now  enter  as  professors. 
Mr.  Canfield  is  a  member  of  the  well-known  firm  of 
Wilmer  &  Canfield  of  Wall  street.  He  has  been  in 
practice  in  this  city  for  fifteen  years  and  has  enjoyed 
an  extensive  and  lucrative  practice.  Mr.  Starbuck 
has  been  in  active  practice  in  New  York  since  1876. 
He  has  for  many  years  enjoyed  a  high  reputation  as 
an  able  and  successful  lawyer.  Mr.  Canfield  has 
lectured  in  the  law  school  for  two  years  on  "  Doc- 
trines Peculiar  to  New  York  Law,"  and  Mr.  Star- 
buck  is  conducting  a  course  in  the  school  this  year 
on  "Common  Law  Pleading."  Both  of  the  new 
professors  are  known  as  men  of  culture  and  learning 
as  well  as  able  lawyers,  and  they  will  be  a  distinct 
acquisition  to  the  force  of  instruction  in  Columbia 
College. — New  York  Times. 


MISTAKEN  IDENTITY. 

MISTAKES  of  identity  do  happen  more  often  than 
skeptical  juries  believe.  A  little  boy  named 
Leonard  Grimes  was  charged,  some  days  ago,  before 
Mr.  Cook,  at  the  Marylebone  Police  Court,  with 
having  stolen  a  book  containing  a  collection  of 
stamps,  the  property  of  a  gentleman  named  Cole. 
Cole  also  kept  a  coufectioner's  shop,  to  which  came 
Leonard  Grimes,  so  it  was  said ;  as  a  favored  cus- 
tomer he  was  shown  the  stamp  book,  the  product  of 
Mr.  Cole's  leisure,  by  Miss  Cole,  the  philatelist's 
daughter.     While  this  young  lady  was  serving  an- 


other customer  the  supposititious  Grimes  disap- 
peared, and  also  the  stamp  book.  Miss  Cole  deposed 
to  these  facts,  and  was  as  certain  about  them  as  most 
women  are  when  they  are  wrong,  and  the  unfortunate 
Leonard  Grimes  was  convicted  and  only  out  on  his 
father's  recognizances,  by  the  clemency  of  the  mag- 
istrate who  tried  the  case.  In  the  next  act  however 
virtue  is  triumphant,  and  the  real  culprit,  another 
boy  altogether,  confesses  his  guilt.  He  was  not 
even  very  like.  The  fact  is,  in  these  cases  of  iden- 
tity, people  arc  apt  to  jump  to  a  conclusion,  and 
assume,  unconsciously,  the  evidence  necessary  to 
justify  it.  Most  fortunately  for  Leonard  Grimes,  a 
timely  confession  saved  him  from  a  very  cruel  posi- 
tion.— Law  Gazette,  London,  March  10. 


Sxiu  goofts  K\x&  SJewr  HditLcrtts. 

Principles  op  Common-Law  Pleading. 

A  Brief  Explanation  of  the  Different  Forms  of  Common-Law 
Actions,  and  a  summary  of  the  most  Important  principles 
of  pleading  therein,  with  illustrations  taken  from  cases. 
By  John  J.  McKblvey,  of  the  New  York  bar.  New  York: 
Baker,  Voorhli  &  Co. 

This  treatise,  intended  mainly  for  the  use  of  stu- 
dents of  the  law,  is  a  condensation  of  the  rules  re- 
lating to  common-law  pleading  as  given  by  Chitty 
and  Stephens,  being  adapted  to  the  necessities  exist- 
ing in  the  law  schools  for  briefer  treatment  of  the 
subject  than  that  given  by  the  authors  named.  It  is 
what  it  claims  to  be,  a  summary  of  the  main  princi- 
ples of  the  subject,  carrying  the  student  through  the 
forms  of  actions  and  declarations  in  the  different 
common-law  actions,  giving  the  rules  relative  to 
demurrers  and  dilatory  pleas,  aud  those  applicable 
to  answer,  cither  by  traverse  of  the  declaration  or 
by  way  of  confession  and  avoidance.  From  it  the 
student  may  obtain  a  clear  notion  of  the  general 
requisites  of  pleading  at  common  law,  and  of  the 
more  important  rules  by  which  it  is  governed.  The 
illustrative  cases  are  those  used  by  Professor  Ames 
in  his  collection  of  £ases  upon  that  subject,  pub- 
lished some  years  ago.  The  work  may  well  be 
adopted  as  a  manual  on  the  subject  of  which  it  treats. 


The  following  are  grounds  for  which  divorces  are 
said  to  have  been  granted  by  the  Italian  courts: 
For  calling  his  wife's  sister  a  thief;  for  beating  his 
wife's  pet  dog;  for  constantly  chewing  tobacco; 
for  cutting  his  wife's  curls  without  her  consent;  for 
refusing  to  take  his  wife  out  for  a  walk ;  for  refus- 
ing to  sew  on  her  husband's  trousers  buttons;  for 
forcing  his  wife  to  sit  up  until  after  midnight;  for 
the  wife  staying  in  bed  until  noon ;  for  refusing  to 
let  her  husband  go  too  near  the  kitchen  fire  on  a 
cold  day;  for  dragging  her  husband  out  of  bed  by 
the  beard ;  for  the  wife  strolling  around  town  and 
shopping  instead  of  attending  to  her  domestic 
duties. 
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Hates. 

HE  second  trial  of  William  R.  Laidlaw's  suit  for 
damages  from  Russell  Sage  for  using  him  as  a 
shield  at  the  time  of  the  Norcross  bomb  explosion  oc- 
cupied the  attention  of  Judge  Patterson  and  a  jury 
in  the  Supreme  Court  for  four  days,  and  resulted  in 
a  verdict  for  the  plaintiff  for  $35,000. 

An  eminent  English  lawyer  once  produced  an  un- 
expected effect  in  addressing  the  jury  in  a  riot  case. 
Said  he:  "Gentlemen,  the  ruffians  you  behold  in 
the  dock  went  up  to  the Hotel,  filled  them- 
selves with  drink,  and,  with  others,  emerged  from 
the  house  like  bees,  each  with  a  battle-axe  in  his 
hand!" 

An  equally  famous  lawyer,  afterward  a  judge, 
while  descanting  on  the  crimes  of  a  peccant  butler, 
whose  ideas  of  mtum  et  tuum  in  regard  to  his  em- 
ployer's liquors  were  not  altogether  in  accordance 
with  the  laws  of  the  land,  and  who  endeavored  to 
explain  the  mystery  of  the  departed  spirits  by  the 
production  of  damaged  and  vacuous  carafes,  said: 
"  To  sum  up,  gentlemen,  the  miserable  prisoner, 
although  treated  with  every  kindness  by  the  family 
whom  he  so  basely  served,  was  all  the  time  feather- 
ing his  nest  with  his  master's  broken  bottles!  " 

Judge  Emery  delivered  u  little  advisory  address 
to  the  lawyers  of  the  Waldo  bar  recently.  In  sub- 
stance it  was  to  caution  them  against  placing  too 
much  reliance  upon  the  accuracy  of  clerks  of  courts 
in  making  entries.  He  said  the  best  of  clerks  are 
liable  to  err  and  it  is  the  duty  of  each  lawyer  to 
see  personally  that  the  right  entry  is  made.  He 
cited  a  case  that  happened  in  a  neighboring  county. 
There  were  two  divorce  cases  on  the  same  page  of 
the  docket.  In  one  was  decreed  a  divorce  not 
granted  in  the  other.  In  the  rush  of  business  the 
clerk  entered  on  the  docket  a  divorce  in  the  wrong 
case.  The  divorced  parties  afterward  began  living 
together  again.  The  parties  hot  divorced,  but 
thinking  they  were  separated,  afterward  married 
other  partners  aud  had  children.  It  was  fifteen 
years  before  the  mistake  was  discovered,  and  a  law- 
suit was  the  result. — Republican-Journal,  Belford,  He. 

"There  was  an  old  justice  of  the  peace  in  Maine 
who  administered  law  with  great  firmness,  if  not 
with  invariable  logic,"  said  a  merchant,  "and  who, 
in  the  goodness  of  his  heart,  was  always  prepared 
to  not  only  take  out  his  costs  in  trade,  but  also  to 
trade  out  a  small  judgment  and  produce  cash  him- 
self for  the  benefit  of  the  plaintiff.  The  result  of 
this  was  of  course,  that  in  the  long  run  bad  debts 
swamped  up  the  entire  emoluments  of  his  office,  but 
he  kept  no  books  of  his  own  and  never  observed  the 
fact.  On  one  occasion  I  was  brought  before  him  in  a 
case  in  which  $40  was  claimed  on  the  ground  that 


an  agent  of  mine  had  pledged  my  credit.  It  was 
rather  a  delicate  question  of  law,  and  it  is  not  very 
surprising  that  the  good  man  made  what  I  con- 
sidered a  mistake  and  decided  against  me.  I  was 
young  at  the  time  and  demurred  considerably  at  the 
judgment.  This  hurt  the  good  man's  feeling,  and 
leaning  forward,  he  said  to  me  in  a  stage  whisper: 
'  Don't  fret;  the  court  will  take  it  out  in  trade  to 
oblige  you.'  " — St.  Louis  Qlotie-Democrat. 

Perhaps  the  best  specimen  of  wit  that  has  en- 
livened a  Hamilton  county  court  in  many  a  day  was 
that  emitted  like  a  flash  from  John  Coffey,  the  at- 
torney, who  has  been  guilty  of  a  good  many  things 
that  have  disturbed  the  serenity  of  bench  and  bar. 
Mr.  Coffey  was  counsel  in  a  case  which  had  already 
been  postponed  some  two  or  three  times  at  his  re- 
quest. It  was  before  Judge  Outcalt.  Again  Mr. 
Coffey  asked  for  postponement.  The  court  reminded 
him  that  it  had  already  been  postponed  several  times 
at  his  request.  "  Have  you  good  grounds  for  wish- 
ing another  postponement?"  asked  the  court. 
"Yes,  sir,  I  have,"  replied  Coffey.  "What  are 
they?"  asked  the  court.  "Coffey  grounds,  your 
honor."  "Coffee  grounds,"  repeated  the  judge. 
"  Yes,  sir,"  said  John.  Then  the  judge  got  on  his 
dignity  and  admonished  the  lawyer  that  he  was 
trifling  with  the  court.  "  Your  houor,"  said  Mr. 
Coffey,  "  there  was  a  small  addition  to  my  family 
last  night  and  I  submit,  your  honor,  that  that  is 
good  grounds  for  asking  for  a  postponement."  Did 
John  get  his  postponement?  Well,  rather.  And 
Judge  Outcalt  nearly  fell  from  the  bench.  "  Coffey 
grounds!" — Cincinnati  Times- Star.     . 

"It  takes  a  Western  man  to  be  original,"  said 
Representative  Mercer,  of  Nebraska,  yesterday.  "  I 
received  a  letter  the  other  day  regarding  a  pension 
case.  In  it  was  inclosed  the  card  of  a  citizen  of 
Auburn,  who  announced  himself  upon  it  as  'a  good 
one  horse  lawyer.'  On  the  other  side  of  the  card  he 
had  printed  a  number  of  original  definitions,  which 
I  think  are  good  enough  to  reproduce."  Thereupon 
Mr.  Mercer  handed  the  Post  man  a  card,  on  which 
was  printed :  Law — The  last  guess  of  the  Supreme 
Court.  Criminal  laws — Nets  made  to  catch  the 
little  rascals  and  let  the  larger  ones  escape.  They 
differ  from  fish  nets.  An  honest  judge — The  noblest 
work  of  man.  Lawyers — Men  who  handle  the  com- 
mercial interests  of  the  world  without  bond ;  the 
most  trusted  and  distrusted ;  praised  when  they  win, 
dispraised  when  they  lose,  and  who  live  lienigno 
numine.  Dishonest  clients  make  dishonest  lawyers. 
The  demand  creates  the  supply.  Going  to  law  is 
like  going  to  a  church  fair — you  take  your  chances 
and  pay  for  them.  "I  thought  a  man  who  was  as 
honest  as  this  lawyer  seemed  ought  to  be  helped,'' 
said  Mr.  Mercer,  "  and  I  hunted  up  the  status  of  his 
pension  the  very  next  day."  —  Washington  Star. 
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The  Albany  Law  Journal. 

Albany,  April  14,  1894. 


(8/TXKX&V&  gJuprijCS. 

[All  communications  Intended  for  the  Editor  should  be  ad- 
dressed simply  to  the  Editor  of  Ths  Albany  Law  Journal. 
All  letters  relating  to  adTerttaements,  subscriptions,  or  other 
business  nutters,  should  be  addressed  to  Tbb  Albany  Lav 

JoUBNAL  COMPANY.]  

THERE  is  a  current  story  about  a  negro 
prisoner  who,  when  asked  "Are  there 
any  more  jurymen  who  have  a  prejudice  against 
you  ?  "  replied,  "  No,  sah,  de  jury  am  all  right, 
but  I  want  to  challenge  the  judge."  This  is 
generally  regarded  as  a  jest,  but  in  Missouri  it 
may  be  a  frequent  reality.  A  law  allowing  an 
accused  person  to  swear  away  his  case  from  the 
legally  elected  judge  on  the  ground  of  prejudice, 
without  calling  for  any  proof  of  the  existence 
of  such  prejudice,  was  passed  at  the  instigation 
of  a  member  of  the  Legislature  of  that  State 
who  happened  at  the  time  to  have  a  client  in 
jail  for  train  robbery  and  feared  that  the  local 
judge  was  opposed  to  train  robbery.  It  has 
since  been  used  to  the  point  of  shameful  abuse, 
and  in  St.  Louis,  the  Globe-Democrat  says,  it  is 
now  being  used  to  cheat  the  ends  of  justice, 
and  at  the  same  time  to  envelop  the  career  of 
Judge  Edmunds  in  a  cloud  of  suspicion  of  un- 
fairness which  is  quite  unjust  to  that  gentle- 
man. Nearly  all  the  important  criminal  cases 
are  being  sworn  away  from  Judge  Edmunds  on 
the  ground  of  prejudice,  and  when  investiga- 
tion is  made  it  appears  that  the  reason  for  the 
accusation  is  the  belief —  or  rather,  the  simple 
assertion — that  in  the  trial  of  criminal  cases 
Judge  Edmunds  is  inclined  to  lean  too  strongly 
toward  the  State's  side.  It  is  easy  to  see  how 
the  reputation  of  an  honest  and  upright  judge 
can  be  injured  by  a  law  like  this.  A  number 
of  lawyers  conspire  against  him,  swear  their 
cases  away  from  him,  and  make  the  public  be- 
lieve that  he  is  incapable  of  conducting  a  trial 
impartially.  When  questioned  on  the  subject, 
these  lawyers  say  that  all  they  want  is  a  fair- 
minded  judge.  But  the  fact  is  that  a  fair- 
minded  judge  is  the  very  thing  they  do  not 
want.  The  law  should  be  repealed,  or  if  not 
repealed  it  should  be  so  amended  as  to  require 
proof  of  prejudice  in  addition  to  the  mere  as- 
sertion which  is  now  sufficient. 
Vol.  49—  No.  15. 


The  Western  Law  Times  of  Canada  remarks 
that  not  long  ago  courts  generally  seemed  to  be 
only  too  willing  to  extend  the  doctrine  relieving 
a  master  from  all  tortious  acts  of  his  servant, 
done  beyond  the  scope  of  his  authority.  The 
doctrine  was  carried  to  an  extreme,  and  it  really 
looked  as  though  any  corporation  could  put  a 
ruffian  in  a  position  of  trust  and  if  he  chose  to 
kick  or  club  any  one  half  to  death  the  master 
was  not  liable,  practically  because  the  servant 
was  not  told  to  do  it  The  idea  appeared  to  be 
that  if  you  went  into  a  street  car  and  the  con- 
ductor differed  with  you  as  to  the  annexation 
of  Hawaii  he  could  throw  you  out  of  the  win- 
dow with  impunity;  or  if  you  went  into  a  Pull- 
man car  and  the  porter  didn't  happen  to  "  like 
your  face,"  he  could  proceed  to  chop  you  up 
with  his  razor  or  kick  you  off  the  platform  with- 
out even  going  through  the  formality  of  stop- 
ping the  train. 

These  propositions  of  law  do  not  seem  to  be 
quite  sound.  The  courts  in  this  country,  at 
least,  have  been  restricting  the  theory,  and  in 
the  recet  case  of  Fitzsimmons  v.  Milwaukee,  L. 
S.  <&*  W.  Jly.,  57  N.  W.  Rep.,  it  was  held  that 
even  though  an  engine  driver  violates  an  ex- 
press rule  of  the  company  by  running  his  en- 
gine without  orders  from  the  train  despatcher, 
the  company  will  be  liable  to  a  passenger  for 
injury  caused  by  such  misconduct.  There  is 
another  late  case  where  a  theatre  manager  was 
held  responsible  for  the  acts  of  his  "  bouncer," 
Dixon  v.  Waldrow,  35  N.  E.  R.  1;  and  see 
also  Ritchie  v.  Waller,  28  Atl.  Rep.,  on  the 
same  line.  

The  competency  of  photographs  as  evidence 
is  one  of  the  novelties  in  modern  law  as  to  which 
there  is  still  some  difference  of  opinion.  In 
the  case  of  the  United  States  v.  Lot  of  Jewelry, 
59  Fed.  Rep.  684  (January  9,  1894),  it  was 
held  that  it  is  competent  for  the  purpose  of 
proving  the  identity  of  a  person  alleged  to  have 
passed  under  different  names  in  different  places, 
to  show  a  photograph  to  witness  who  knew  the 
person  passing  under  the  names,  respectively, 
and  allow  each  to  testify  that  it  looked  like  the 
man  he  had  so  known.  The  court,  Benedict, 
D.  J.,  says  on  this  point: 

"  During  the  trial  it  became  important  for 
the  government  to  show  that  a  man  named 

Vollkringer,  who  had  a  stock  of  jewelry  in  a 
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store  in  Paris,  of  which  the  jewelry  proceeded 
against  is  shown  to  have  been  a  part,  came  to 
New  York,  as  a  passenger,  by  the  steamship 
New  York,  under  the  name  of  Flamant.  In 
order  to  prove  this,  a  witness  who  knew  Vollk- 
ringer  in  Paris,  was  shown  a  photograph  of  a 
man,  and  he  testified  that  Vollkringer's  appear- 
ance corresponded  with  the  picture  in  the 
photograph.  Arfother  witness,  who  had  known 
the  man  called  Flamant  at  the  hotel  in  New 
York,  on  being  shown  the  same  photograph, 
testified  that  Flamant's  appearance  corres- 
ponded with  the  photograph.  When  the 
photograph  had  been  taken,  and  whether  or 
not  it  was  taken  from  Vollkringer,  did  not  ap- 
pear. This  line  of  testimony  was  objected  to, 
but,  it  seems  to  me,  without  good  reason.  It 
was  only  another,  and  more  definite,  method  of 
proving  the  appearance  of  the  man  Vollkringer, 
and  of  the  man  who  called  himself  Flamant. 
The  resemblance  of  feature  could  surely  be 
proved,  to  show  that  the  man  Vollkringer  and 
the  man  called  Flamant  were  the  same  person. 
Such  testimony  would  not  of  course  be  con- 
clusive, but  in  my  opinion,  it  was  some  evi- 
dence pertinent  to  the  inquiry  then  in  hand." 


The  law  of  assessments  on  corner  lots  is  of 
interest  in  every  city,  because  of  the  question 
whether,  when  a  lot  of  that  kind  is  improved 
on  the  long  side,  the  assessment  should  or 
should  not  be  limited  to  the  frontage.  The 
Common  Pleas  of  Hamilton  county,  Ohio,  re- 
cently had  such  a  case  before  it.  Turner  v.  City 
of  Cincinnati,  reported  in  the  Weekly  Law 
Bulletin  for  April  2,  1 894.  The  plaintiff  was  the 
owner  of  a  lot  lying  on  the  north-west  corner 
of  John  and  David  streets,  being  twenty  feet 
on  John  street  and  81.70  feet  on  David  street. 
David  street  had  been  improved  under  pro- 
ceedings duly  taken,  and  all  assessment  to  pay 
expense  of  the  improvement  had  been  made  on 

said  lot  at  $ per  foot  for  its  entire  length 

on  David  street.  The  plaintiff  claimed  that 
the  assessment  should  be  at  said  rate  .on  but 
twenty  feet,  and  cited  Haviland  v.  City  of  Colum- 
bus, 30  W.  L.  Bull.  108.  The  court  say:  "I 
am  satisfied  that  the  lot  fronts  on  John  street. 
It  is  claimed  however  by  the  defendants  that 
the  lot  is  built  upon,  used  and  occupied  with 
reference  to  David   street,  and  that  it  should 


therefore  be  assessed  for  its  full  length:  Citing 
the  Haviland  case,  W.  L.  Bull,  no;  also  Sand- 
rock  v.  City  of  Columbus,  8  C.  C.  R.  79.  The 
part  of  the  building  on  John  street  is  used  as  a 
store,  with  large  entrance  door  and  show- 
window.  In  the  part  of  the  house  on  David 
street  are  four  windows  and  a  door  on  the  first 
floor.  It  seems  to  me  the  building  is  used  and 
occupied  with  reference  to  John  street — that 
is,  the  business  part  of  the  building.  The  door 
on  David  street,  for  entrance  to  the  dwelling 
portion  of  the  building,  is  incidental  to  such 
uses  of  the  building  on  John  street. 

"  In  the  case  of  Sandrock  v.  City  of  Columbus, 
the  court  say,  the  Supreme  Court  held  in  the 
Haviland  case  that  a  corner  lot  may  not  have 
two  fronts.  C.  C.  R.  80.  If  that  be  correct, 
clearly  the  John  street  part  of  the  lot  is  the 
front.  It  appears,  in  the  Sandrock  cast  that  two 
houses  were  built  fronting  on  the  lengthwise 
side  of  the  lot.  C.  C.  R.  81.  I  think  there- 
fore, the  reason  in  that  case  is  not  in  point  in 
this  case.  I  think  the  plaintiff  is  entitled  to  the 
relief  asked;  that  the  assessment  should  be  on 
twenty  feet  only."    Decree  accordingly. 


Chief  Justice  Howe  of  Wyoming  has  written 
a  letter  in  which,  after  stating  that  he  has  no 
agency  in  the  enactment  of  the  law  giving 
women  suffrage,  and  expressing  his  dislike  of 
the  notoriety  given  him  by  being  the  first  judge 
to  open  court  with  women  jurors,  he  says: 
"  With  all  my  prejudices  against  the  policy,  I 
am  under  conscientious  obligation  to  say  that 
these  women  acquitted  themselves  with  such 
dignity,  decorum,  propriety  of  conduct  and  in- 
telligence as  to  win  the  admiration  of  every 
fair-minded  citizen  of  Wyoming.  They  were 
careful,  painstaking,  intelligent  and  conscien- 
tious. They  were  firm  and  resolute  for  the 
right  as  established  by  the  law  and  the  testi- 
mony. Their  verdicts  were  right,  and  after  three 
or  four  criminal  trials,  the  lawyers  engaged  in 
defending  persons  accused  of  crime  began  to 
avail  themselves  of  the  right  of  peremptory 
challenge  to  get  rid  of  the  female  jurors,  who 
were  too  much  in  favor  of  enforcing  the  laws 
and  punishing  crime  to  suit  the  interests  of 
their  clients.  After  the  grand  jury  had  been  in 
session  two  days  the  dance-house  keepers,  gam- 
blers and  demi-monde  fled  out  of  the  city  in 

dismay  to   escape   the   indictment   of  women 
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grand  jurors.  In  fact,  I  have  never  in  my 
twenty-five  years  of  constant  experience  in  the 
courts  of  the  country  seen  more  faithful,  in- 
telligent and  resolutely  honest  grand  and  petit 
jurors  than  these." 

Alexander  III  of  Russia,  determined  appar- 
ently on  living  up  to  his  surname  of  the  "  Peas- 
ant Czar,"  has  just  given  orders  for  the  putting 
into  execution  of  an  elaborate  and  carefully 
considered  scheme  of  providing  State-paid  at- 
torneys for  the  people.  The  duties  of  these 
crown  lawyers  will  consist  in  the  gratuitous  de- 
fence of  the  poor,  especially  of  the  peasantry, 
in  criminal  and  civil  actions.  Alexander  is  of 
the  opinion  that  wherever  the  State  appoints  a 
public  prosecutor,  it  ought  also  to  provide  a 
public  defender,  free  of  cost,  for  the  accused 
persons,  if  they  happen  to  be  poor  or  in  strait- 
ened circumstances,  and  that  if  the  State  pays 
the  lawyers  who  accuse,  it  ought  also  to  re- 
munerate the  counsel  who  defend.  In  many 
countries  the  presiding  judge  often  assigns  the 
defence  of  pauper  prisoners  to  lawyers  present 
in  court.  But  this  applies  only  to  criminal 
cases,  and  inasmuch  as  these  ex-officio  counsel 
receive  no  pay  for  the  work  thus  undertaken, 
in  the  majority  of  cases  the  interests  of  the  poor 
prisoner  have  to  suffer.  Emperor  Alexander's 
plan  of  appointing  defending  counsel  at  a  fixed 
rate  of  remuneration  by  the  State  obviates  this 
drawback.  

The  Court  of  Civil  Appeals  of  Texas  has 
held  that  the  statute  of  limitations  may  be 
pleaded  by  a  foreign  corporation  which  does 
business  within  the  State.  In  New  York  the 
opposite  rule  has  been  laid  down  on  the  ground 
that  the  foreign  corporation  is  absent  from  the 
State  and  therefore  is  not  entitled  to  plead  the 
statute.  The  Supreme  Court  of  the  United 
States  sustained  the  opinion  of  the  New  York 
court  on  the  ground  that  a  State  court  could 
construe  its  own  statute.  The  opinion  in  the 
New  York  cases  has  however  been  frequently 
criticised,  and  only  Nevada  seems  to  have 
adopted  the  same  rule.  In  Illinois,  Connecti- 
cut, Alabama,  California,  Vermont  and  some  of 
the  Federal  courts  it  has  been  held  that  where 
a  company  could  be  sued  at  all  times  and  served 
with  process  within  the  State  it  could  avail  it- 
self of  the  statute  of  limitations  to  bar  an  action 
against  it. 


No  more  certain  indication  of  the  increasing 
business  of  the  Michigan  Supreme  Court  exists 
than  is  found  'in  the  fact  that  the  official  re- 
porter, Hon.  W.  D.  Fuller,  has  recently  com- 
pleted his  fortieth  volume  during  a  term  of  less 
than  seven  years,  while  his  predecessors  issued 
only  fifty-eight  in  all.  These  forty  volumes 
contain  four  thousand  one  hundred  and  twenty 
cases,  and  over  twenty-six  thousand  pages  of 
text.  One  hundred  and  forty-six  cases  are  re- 
ported in  volume  97.  Many  of  these  contain 
extended  references  to  the  precedents  cited  by 
counsel  on  either  side,  and  foot-notes  with 
valuable  annotations  of  prior  decisions. 


The  powers  of  the  court  to  limit  arguments 
of  counsel  in  a  civil  cause,  is  a  matter  of  con- 
siderable importance  to  the  profession.  That 
the  power  exists  may  be  admitted,  but  that  it 
should  not  be  arbitrarily  exercised  may  be  as- 
serted. In  the  case  of  Sylvester  v.  Jerome,  34 
Pac.  R.  760,  upon  the  final  hearing  the  argu- 
ment was  limited  to  forty-five  minutes  for  each 
side,  and  this  restriction  is  assigned  for  error. 
Commenting  upon  the  question  raised,  the 
court  says :  "  The  fixing  of  a  limitation  upon 
arguments  of  counsel  is  a  matter  almost  en- 
tirely within  the  discretion  of  the  trial  courts, 
and,  unless  such  discretion  has  been  greatly 
abused,  this  court  will  not  be  justified  in  inter- 
fering. The  parties,  in  the  court  below,  pre- 
sented several  applications  for  the  dissolution 
of  the  injunction  prior  to  the  final  hearing,  and 
no  doubt  the  questions  involved  were  freely 
discussed  upon  these  interlocutory  applications, 
so  that  a  lengthy  argument  upon  the  final  hear- 
ing was  not  required.  Be  this  as  it  may  how- 
ever we  are  not  prepared  to  say  that  the  time 
allowed  was  not  sufficient  to  fully  present  the 
questions  at  issue." 

Rather  an  amusing  and  good  illustration 
of  the  kind  of  cases  which  the  English  courts 
had  to  try  when  wagers  were  enforcible,  is 
ffussey  v.  Cricket,  3  Comp.  168.  There  the 
plaintiff  and  the  defendant  were  dining  one 
evening  with  others  at  Furnival's  Inn  Hall. 
The  two  entered  into  a  wager  of  a  "  Rump  and 
dozen,"  as  to  which  was  the  elder.  Each  ap- 
pointed one  gentleman  to  name  a  day  on  which 
the  registers  of  baptism  should  be  produced, 
and   to  order  a  dinnerjgr^^jnp   and 
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dozen."  The  two  gentlemen  named  appointed 
a  day  and  ordered  a  dinner,  which  was  paid  for 
by  one  of  them,  but  the  money  was  repaid  him 
by  the  plaintiff.  Plaintiff  won  the  bet,  but  the 
defendant  refused  to  attend  the  dinner.  Plain- 
tiff sued  to  recover  the  amount  he  had  paid; 
while  for  the  defendant  it  was  urged  that  the 
wager  was  of  a  frivolous,  immoral  nature,and  that 
at  most  plaintiff  could  only  recover  his  share  of 
the  entertainment.  The  plaintiff  contended 
that  the  wager  relating  to  both  parties  them- 
selves was  not  void,  as  if  it  related  to  a  stranger; 
that  it  was  not  of  an  immoral  nature,  as  "  it 
was  for  the  public  benefit,  to  promote  con- 
viviality and  good  humor;"  that  the  plaintiff's 
loss  of  a  share  in  a  good  dinner  was  not  a 
frivolous  loss  in  the  eye  of  the  law.  Indeed  it 
appeared  from  a  quotation  from  the  Roman 
Law  that  that  very  universal  system  of  juris- 
prudence, while  discouraging  wagers  in  general, 
recognized  an  exception  where  the  terms  of  the 
wager  bound  either  party  to  provide  any  form 
of  conviviality.  Mansfield,  C  J.,  having  con- 
fessed himself  judicially  ignorant  of  the  mean- 
ing of  the  term  "  Rump  and  dozen,"  parol 
evidence  was  admitted  to  explain  this  exceed- 
ingly patent  ambiguity.  The  term,  as  explained 
by  the  witnesses,  seemed,  at  any  rate,  to  bring 
the  case  within  the  Roman  Law,  it  being  stated 
to  signify  a  good  dinner  and  plenty  of  wine  for 
all  present.  Upon  this  state  of  the  facts  the 
judges  decided  that  there  was  nothing  immoral 
in  sitting  down  to  a  good  dinner,  therefore  ad- 
judged the  wager  to  be  valid.  The  court,  in 
spite  of  the  fact  that  defendant  had  not  par- 
taken of  the  dinner,  ordered  him  to  pay  for  the 
whole  of  it. 

The  country  and  State  have  lost  an  earnest 
advocate  and  learned  lawyer  by  the  death  of 
Hon.  Augustus  Schoonmaker  of  Kingston, 
which  occurred  Tuesday,  April  10,  1894. 
Judge  Schoonmaker  was  born  March  2,  1828, 
at  Rochester,  Ulster  county,  was  educated  in 
the  district  schools  and  began  teaching  in  1849. 
In  1851  he  was  elected  superintendent  of 
schools  and  later  he  became  a  member  of  the 
Kingston  board  of  education.  Judge  Schoon- 
maker commenced  the  study  of  law  in  1851, 
was  admitted  to  the  bar  in  1853,  and  was  elec- 
ted county  judge  in  1863  and  again  in  1867. 
During  his  tenure  of  office  he  was  impartial 


and  conscientious  in  his  decisions,  able  and 
upright  in  his  official  career.  Judge  Schoon- 
maker was  elected  senator  from  Ulster  and 
Greene  counties  in  1875,  and  in  the  per- 
formance of  the  duties  of  his  office,  espe- 
cially as  a  member  of  the  judiciary,  he  became 
known  throughout  the  State  as  an  eminent 
jurist  and  careful  legislator.  In  1887,  Judge 
Schoonmaker  was  elected  attorney-general  of 
the  State,  and  his  many  valuable  opinions, 
among  them  one  against  the  release  of  William 
M.  Tweed  from  imprisonment,  and  another  in 
the  Erie  Railroad  litigation,  marked  him  as  a 
lawyer  of  distinguished  ability.  Governor  Cleve- 
land appointed  the  judge  one  of  the  three  civil 
service  commissioners  in  1883,  with  John  Jay 
and  Henry  A.  Richmond,  and  later  President 
Cleveland,  in  1887,  designated  the  judge  as  the 
inter-state  railroad  commissioner,  from  the  State 
of  New  York.  The  end  of  such  a  life  of  useful- 
ness, and  of  such  a  distinguished  career,  deprives 
the  people  of  the  country  and  State  of  the  valued 
attributes  which  Judge  Schoonmaker  possessed 
to  such  a  remarkable  degree.  Time  often  effaces 
the  memory  of  deeds,  yet  to  the  bar  and  to  the 
people  Judge  Schoon maker's  life  and  achieve- 
ments will  always  be  thought  of  for  the  good 
accomplished. 


ABE  CAPTIVE  CHAMELEONS  DOMESTIC 
ANIMALS.  UNDER  THE  STATUTE  FOR 
PREVENTION  OF  CRUELTY? 

BEFORE  C.  AIME  DUQAS,  ESQ. ,  POLICE  MAGISTRATE. 
MONTREAL.  CANADA,  FEBRUARY  XT,  1894. 


0 


In  re  Racbt,  Informant. 
N  application  for  a  warrant. 


R.  D.  MeGihbon,  Q.  C,  Honorary  Solicitor  for  the 
Canadian  Society  for  the  Prevention  of  Cruelty  to 
Animals,  filed  the  following  brief  or  factum : 

I  beg  to  Submit  that  a  warrant  should  issue  for 
the  apprehension  of  Philip  Graetz  for  cruelty  to 
animals,  under  section  512,  subsection  A,  of  the 
Criminal  Code  of  Canada,  upon  the  information  of 
Inspector  Racey,  of  the  Society  for  Prevention  of 
Cruelty  to  Animals.' 

The  information  alleges  specific  cruelty  to  six 
lizards,  stated  to  be  "domestic  animals,"  and  to 
have  been  exposed  for  sale  by  the  defendant,  as 
"pets,  ornaments  and  toys." 

The  question,  whether  a  warrant  should  issue  in 
view  of  the  fact  that  it  is  questionable  whether 
"lizards"  are  "  domestic  animals  "  or  not,  arises. 
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I  submit  that  enactments  such  as  the  provisions 
of  the  Criminal  Code  relative  to  cruelty  to  animals 
are  entitled  to  a  liberal  construction,  according  to 
their  spirit  and  intention. 

In  Grise  v.  State,  37  Ark.  456,  the  court  said : 
"  Such  acts  are  to  be  construed  to  give  them,  if 
possible,  some  beneficent  effect.  So  construed,  this 
class  of  laws  may  be  found  useful  in  elevating  hu- 
manity, by  enlargement  of  its  sympathy  with  all 
God's  creatures,  and  thus  society  may  be  im- 
proved." 

In  Scott  v.  Legg,  2  Exch.  Div.  42,  Baron  Cleasby 
said:  "The  scope  of  the  act  being  ascertained,  the 
words  are  to  be  construed  as  including  every  case 
within  that  object,  if  they  can  by  any  reasonable 
construction,  although  they  point  primarily  to  an- 
other or  more  limited  class  of  cases." 

The  fact  that  the  purport  and  objects  of  the 
Cruelty  to  Animals  Act  are  of  the  most  beneficent 
character,  and  appeal  to  every  humane  instinct,  en- 
titles them  to  this  broad  and  liberal  construction 
and  interpretation. 

Nothing  would  seem  to  be  clearer  than  that  the 
object  of  this  act  would  include  such  an  act  as  that 
charged,  viz.,  cruelty  to  dumb  animals,  sold  and 
used  as  pets  and  ornaments,  and  that  irrespective  of 
the  consideration  whether  lizards  generally  are 
"domestic  animals  "  or  not. 

These  special  "lizards"  reduced  to  captivity, 
domesticated  and  tamed  to  such  a  degree  as  to  ena- 
ble persons  to  sell  them  for  pets  or  ornaments  of 
personal  attire,  must,  it  seems  to  me,  be  within  the 
scope  of  the  term  "  domestic  animals,"  as  employed 
in  the  statute. 

The  word  "  domestic  "  is  susceptible  of  a  multi- 
plicity of  definitions,  but,  I  contend,  is  used  in  this 
statute  as  synonymous  with  ' '  tame,"  and  as  the  op- 
posite of  "  wild."    See  subsection  C. 

Surely  the  Legislature  did  not  intend  to  confine 
the  operation  of  the  statute  to  the  conventional  do- 
mestic animals  of  everyday  conversation,  and  to 
permit  the  most  wanton  cruelty  to  other  creatures, 
especially  because  they  were  tamed — reduced  to 
captivity — had  become  the  subjects  of  property  and 
ownership,  part  and  parcel  of  one's  household  goods 
and  personal  effects,  either  as  a  toy,  pet  or  jewelry, 
the  species  to  which  they  belong,  was  not  popularly 
included  among  the  "domestic  animals." 

The  intention  of  the  act,  as  submitted,  is  to  in- 
clude within  its  benevolent  operation  all  animals 
under  man's  control  and  government,  all  those 
which  become  his  property  and  require  his  care,  at- 
tention and  kindness.  Especially  is  this  the  case 
when  the  animal,  even  in  its  wildest  and  most  abso- 
lutely natural  condition,  is  of  a  gentle  and  kindly 
disposition,  as  these  little  lizards  are.  In  no  proper 
sense  of  the  word  can  they  be  said  to  be  "  wild,"  or 


any  thing  but  "  tame,"  and  therefore  "domestic." 

They  are  not  vicious,  and  the  very  purpose  for 
which  they  are  sold  distinguishes  them  as  tame,  and 
not  wild  or  ferocious. 

In  this  view,  then,  I  contend  that  the  informant 
is  entitled  to  the  benefit  of  any  doubt — at  this  stage 
of  the  case,  in  respect  to  the  issue  of  the  warrant — 
leaving  to  us,  at  the  trial,  to  remove  by  argument, 
scientific  evidence  and  further  authority,  any  hesi- 
tation your  honor  may  entertain  about  including 
these  lizards  as  "  domestic  amimals." 

When  the  information  was  lodged,  your  honor 
raised  a  difficulty  to  which  I  would  refer.  It  was 
that  lizards,  not  having  been  in  the  contemplation 
of  the  Legislature  at  the  time  of  the  enactment  of 
the  Cruelty  Act,  could  not  be  fairly  included  in  its 
scope. 

To  this  I  would  reply,  that  "except  in  some  few 
cases,  where  a  statute  has  fallen  under  the  principle 
of  excessively  strict  construction,  the  language  of  a 
statute  is  generally  extended  to  new  things  which 
were  not  known  and  could  not  have  been  contem- 
plated by  the  Legislature  when  it  was  passed.  This 
occurs  when  the  act  deals  with  a  genus,  and  the 
thing  which  afterward  comes  into  existence  is  a 
species  of  it."    Endl.  Interp.  Stat.,  §  112.  • 

In  addition,  it  may  be  observed  that  the  prosecu- 
tion is  in  a  position  to  prove  that  a  few  lizards  were 
sold  in  Montreal  even  prior  to  the  enactment  of  the 
Criminal  Code. 

It  is  difficult  to  find  any  authority  exactly  in 
point,  defining  what  domestic  animals  are,  but  I 
venture  to  think  that  Colam  v.  Paggett,  12  Q.  B. 
Div.  66,  is  in  point. 

In  that  case,  under  a  similar  statute,  respondent 
was  charged  with  cruelly  ill-treating,  abusing  and 
torturing  certain  animals,  to-wit,  five  linnets.  The 
justices  found,  as  a  fact,  that  the  linnets  were  ill- 
treated,  as  alleged.  It  appeared  that  they  had  been 
caught  by  the  respondent  nearly  twelve  months  be- 
fore, and  were  used  by  him  in  bird-catching  as  decoy 
birds.  They  were  kept  by  him  in  cages  in  his  house 
when  not  so  used,  and  had  been  trained  by  him  as 
decoy  birds.  The  justices  doubted  whether  the  lin- 
nets were  domestic  animals  within  the  meaning  of 
the  act,  and  therefore  dismissed  the  information ; 
but  the  question  being  brought  before  the  Queen's 
Bench  Division,  it  was  decided  by  that  court,  Baron 
Huddleston  delivering  the  judgment,  that  they  were 
domestic  animals.  Baron  Huddleston  said :  "  Re- 
garding the  term  '  domestic  animals,'  these  words, 
I  think,  would  include  any  pet  bird,  such  as  a  par- 
rot, canary  or  linnet,  and  it  seems  to  me  that  lin- 
nets kept  as  these  were  are  clearly  domestic  animals 
within  the  meaning  of  the  act." 

Although  the  courts  have  held  in  one  instance 
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that  where  wild  animals  are  kept  in  captivity  for  a 
short  spnce  of  time  for  hunting  purposes,  and  then 
released,  such  as  wild  rabbits  used  for  coursing  pur- 
poses, these  animals  are  not,  during  their  limited 
captivity,  domestic  animals  within  the  meaning  of 
the  act.  I  venture  to  argue  that  the  case  of  a  lizard, 
of  a  tame  disposition  naturally,  used  as  these  ani- 
mals are  proposed  to  be  used,  necessarily  in  and 
about  the  habitations  of  the  proprietors,  is  within 
the  decision  of  Colam  v.  Paggett,  at  all  events  suf- 
ficiently so  to  justify  your  honor  in  granting  the 
warrant. 

The  Imperial  Dictionary  defines  "domestic"  as 
follows:  "8.  Living  near  the  habitations  of  man; 
tame;  not  wild;  as  '  domestic  animals.' "  And  the 
verb  "  domesticate :  "  "  3.  To  accustom  to  live  near 
the  habitation  of  man;  to  tame;  as  to  domesticate 
wild  animals." 

The  Century  Dictionary,  whilst  not  defining  the 
adjective  "  domestic  "  as  "  tame,"  yet  says  of  the 
verb  "domesticate:"  "To  convert  to  domestic 
uses,  as  wild  animals  or  plants ;  tame  or  bring  un- 
der cultivation;  reclaim  from  a  state  of  nature." 

Rolland  de  Villarque,  Dictionnairedu  Droit  Civil, 
Vo.  animaux,  No.  8,  after  explaining  the  divisions 
of  animals  in  Roman  law,  says:  "  Toutefois  il  est 
une  autre  division  que  est  plus  frcquente.  plus  pra- 
tique, si  l'on  peut  l'exprimer  ainsi :  C'est  celle  des 
'animaux  domestiques,'  et  des  'animaux  feroces  et 
malfaisants '  (Code  Penal,  435).  Cette  dernier  di- 
vision rentre  plus  specialment  dans  notrc  legislation 
criminelle." 

Stroud's  Judicial  Dictionary,  voce  "Domestic  Ani- 
mals," says:  "An  animal  (whether  a  quadruped  or 
not,  and  not  absolutely  force  natura),  which,  either 
by  habit  or  by  special  training,  lives  in  association 
with  man,  is  a  '  domestic  animal.'"  Thus,  linnets 
trained  as  decoy  birds  are  domestic  animals.  Colam 
v.  Pagget,  ubi  tupra.  And  so  is  a  cock.  Bridge  v. 
Parsons,  32  L.  J.  M.  C.  95;  3  B.  &  S.  283;  7  L.  T. 
784 ;  27  J.  P.  281.  Parrots  may  become,  but  un- 
acclimatized  parrots  are  not.  Swan  v.  Saunders,  50 
L.  J.  M.  C.  67;  29  W.  R.  538;  45  J.  P.  522;  44  L. 
T.  424.  Nor  semble,  is  a  performing  bear  a  domes- 
tic animal.  28  8.  J.  746.  But  see  the  remarks  of 
the  London  Law  Timet,  cited  below. 

Under  the  French  Penal  Code  there  would  appear 
to  be  a  class  intermediate  between  domestic  and 
wild  animals,  viz.,  "animaux  apprivoises,"  those 
tamed  or  kept  in  captivity,  and  these  are  protected 
equally  with  the  ordinary  domestic  animals,  yet  it 
is  said:  " L'expression  'animaux  domestiques'  pre- 
sente  done,  dans  le  code  penal,  un  sens  qui  peut 
differer  de  celui  qui'y  attacherait  un  naturaliste. 
Elle  ne  comprend  pas  seulment  les  especes  dont 
la  domesticity  est  la  plus  incontestable,  comme 
dit  le  rapport,  e'est-a-dire  celles  qui  semblent  avoir, 


de  tout  temps,  6te  asservies  a  l'homme  et  attachees 
a  son  habitation,  mais  aussi  les  especes  que  l'homme 
est  parvenu  a  detacher  d'une  race  primitivement 
et  naturellement  sauvage,  en  leur  faisant  aquerir 
des  moeurs  entierement  domestiques.  Des  qu'une 
espece  est  soumise  a  l'homme,  de  telle  maniere,  que 
les  individus  qui  en  naissent  prennent  desorroais 
naturellement  des  habitudes  domestiques,  cette 
espece  doit  etre  reputee  domestique  et  il  importe 
peu  qu'elle  derive  d'une  race  qui  est  restee  sauvage 
ou  qui  a  etc  sauvage  en  d'autre  temps."  Pandectes 
Beiges,  voce  Animal  No.  203. 

I  submit  that  the  intermediate  class,  "  animaux 
apprivoises,"  being  nearly  allied  to  the  first  divis- 
ion, should  be  included  in  it  under  our  law.  In 
support  of  this  view,  I  would  cite  a  decision  of  the 
Cour  de  Cassation,  March  28,  1876,  noted  in  Pan- 
dectes Beiges  voce  Animal,  243,  where  it  was  decided 
that  the  term  "  domestic  animals  "  should  be  taken 
in  a  very  broad  and  liberal  sense,  and  that  it  in- 
cluded bees. 

Commenting  upon  the  unreported  decision  above 
referred  to,  holding  that  a  performing  bear  was  not 
a  domestic  animal,  the  London  Law  Timet  said :  "A 
bear,  whether  tame  or  not,  scarcely  comes  within 
the  everyday  acceptance  of  the  words  '  domestic 
animals.'  At  the  same  time,  when  a  bear  is  tamed 
or  kept  in  captivity,  it  seems  unreasonable  to  ex- 
clude him  from  \he  protection  clearly  given  by  the 
statute  to  every  other  animal  likely  to  become  do- 
mesticated within  the  reach  of  English  law.  We 
think  Mr.Hanney,wbo  tried  the  case,  can  hardly  have 
given  sufficient  weight  to  the  recent  case  of  Colam  v. 
Paggett.  That  case  decides  that  a  linnet,  kept  in 
captivity,  and  used  as  a  decoy  in  snaring  other  birds, 
is  within  the  statute.  The  reasoning  of  the  judg- 
ment, if  we  remember  rightly,  though  it  does  not 
appear  from  the  report,  was  founded  upon  the  ety- 
mology of  the  word  'domestic,'  which  was  de- 
scribed as  covering  any  animal  or  thing  attached  to 
or  located  in  a  domus.  By  parity  of  reasoning,  a 
bear  kept  on  precisely  the  same  footing  as  many 
large  dogs,  and  engaged  every  night  in  a  perform- 
ance at  a  theatre,  would  certainly  seem  to  be  enti- 
tled to  the  privileges  of  'domestic  animals,'  even  if 
his  habits  were  not,  strictly  speaking,  domesti- 
cated."    See  29  Alb.  L.  J.  204. 

Reference  might  be  made  to  other  works,  includ- 
ing the  Dictionary  of  Larousse,  but  the  result  would 
appear  to  be  that  any  animal  which  lives  near  the 
habitation  of  man,  or  is  tame  and  not  wild,  or  is 
kept  or  controlled  by  its  owner,  either  for  use,  pro- 
tection, ornament  or  pleasure,  as  a  part  of  his  es- 
tablishment, is  a  domestic  animal  in  the  eyes  of  the 
criminal  law,  and  is  entitled  to  the  benefits  of  its 
benign  provisions. 

Adverting  for  a  mornentyo  ^  suggestion  that 
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the  word  "  animal "  does  not  include  lizards  or 
other  reptiles,  a  glance  at  the  dictionary  or  at  a  treatise 
of  Zoology  will  be  sufficient  to  dispose  of  this  idea. 
"Animal  "  means  "  all  animals,"  and  every  member 
of  the  animal  kingdom  is  embraced  in  the  term 
used  in  the  Criminal  Code.  Reptiles  or  saurians  are 
a  class  of  animals,  and,  provided  they  are  domestic, 
come  under  the  sections  of  the  Code. 

Thus,  gold-fish,  according  to  my  view,  kept  in  a 
globe  in  a  private  conservatory  or  aquarium,  could 
not  be  tortured  or  abused  without  subjecting  the 
offender  to  the  penalties  imposed.  In  fine,  it  mat- 
ters not  what  living  being  it  may  be,  so  long  as  it  is 
capable  of  feeling  at  all  (which,  of  course,  must  be 
proved),  provided  it  is  kept  in  or  about  a  man's 
house  or  person,  as  his  property,  and  under  his  con- 
trol and  dominion,  for  any  of  the  purposes  so  fre- 
quently hereinbefore  enumerated,  the  law  was  made 
for  its  protection,  and  the  assistance  of  the  statute 
can  be  invoked  to  punish  cruelty  practised  unnec- 
essarily upon  it. 

I  therefore  request  that,  upon  the  information  of 
Inspector  Racey,  a  warrant  may  issue  in  order  that 
the  matter  may  be  brought  before  the  court. 


Dugas,  Police  Justice.  Application  has  been 
made  before  me  to  issue  a  warrant  against  one  Philip 
Graetz,  for  having  wantonly,  cruelly  and  unneces- 
sarily ill-treated,  abused  and  tortured  certain  do- 
mestic animals,  that  is  to  say,  six  lizards,  otherwise 
known  as  American  chameleons,  by  exposing  the 
said  lizards  for  sale  as  pet  ornaments  and  toys,  with 
rings  fastened  around  their  necks,  to  which  chains 
and  pins  were  attached ;  by  depriving  the  said  liz- 
ards of  their  uatural  and  proper  food ;  by  exposing 
them  to  cold ;  by  confining  them  in  paper  boxes, 
and  depriving  them  of  their  natural  warmth  and 
sunshine,  to  which  they  are  accustomed. 

The  law  punishes  ill-treatment  of  cattle,  poultry, 
dogs,  "domestic  animals"  or  birds.  Section  512 
of  the  Criminal  Code  of  Canada  provides  that 
"Everyone  is  guilty  of  an  offense,  and  liable  on 
summary  conviction  to  a  penalty  not  exceeding  |S0, 
or  to  three  months'  imprisonment,  with  or  without 
hard  labor,  or  to  both,  who  wantonly,  cruelly  or 
unnecessarily  beats,  binds,  ill-trents,  abuses,  over- 
drives or  tortures  any  cattle,  poultry,  dog,  domestic 
animal  or  bird."  Here  it  is  alleged  that  the  cruelty 
was  exercised  toward  domestic  animals,  to- wit,  the 
six  lizards  in  question;  and  therefore  I  have  to  de- 
cide whether  such  reptiles  fall  under  the  general 
definition  of  domestic  animals.  A  very  able  factum 
has  been  produced  by  Mr.  McGibbon,  in  order  to 
convince  me  that  the  fact  of  those  animals  being 
bought,  or  having  been  bought  and  sold  as  pet  or- 
naments and  toys,  makes  of  them  the  animals  which 


the  law  has  in  view  under  the  wording  *'  domestic 
animals." 

I  must  declare  immediately  that  I  cannot  come  to 
such  a  conclusion.  Whatever  sympathy,  person- 
ally, I  may  have  for  animals  generally,  whether 
wild,  tame  or  domesticated,  and  whilst  I  heartily 
approve  of  whatever  is  done  to  prevent  any  unnec- 
essary cruelty  toward  them,  I  cannot  see  that  I  can 
make  of  a  lizard,  a  chameleon,  or  any  other  reptile, 
such,  for  example,  as  frogs,  toads  or  snakes,  an  ani- 
mal which  may  be  considered  a  domestic  animal  in 
the  true  sense  of  the  word. 

The  craze  which  temporarily  may  exist  in  having 
possession  of  such  a  beast,  whether  actuated  by  cu- 
riosity, by  the  novelty  of  the  thing,  or  by  the  desire 
to  make  a  study  of  an  animal  really  interesting  in 
its  nature  and  its  habits,  does  not,  for  the  time 
being,  at  all  events,  make  it  fall  within  the  cate- 
gory of  those  animals  which  have  been  domesticated 
in  this  country.  I  admit  that  the  category  of 
animals  which  can  be  submitted  to  domestica- 
tion can  be  extended  or  diminished  in  number,  ac- 
cording to  circumstances  and  localities,  but  it  is 
not  sufficient  in  order  to  be  considered  as  hav- 
ing been  brought  to  domestication,  that  on  account 
of  the  root  of  the  word,  animals  should  make  them- 
selves our  guests  in  our  homes,  whether  by  or 
against  our  will  and  interest,  for  instance,  rats, 
mice  and  flies.  I  find  in  one  of  our  French  books  a 
definition  of  what  has  in  recent  times  been  ac- 
cepted as  a  true  definition  of  what  is  a  domestic 
animal : 

"  Would  a  bird,  which  has  just  been  taken 
away  from  a  wild  life  and  put  in  a  cage;  or  would 
a  wolf,  which  has  just  been  chained,  be  considered 
as  domestic  animals  for  the  only  reason  that  they 
are  fed  in  the  housef  No.  They  are  only  captive, 
and  even,  if  later,  and  without  their  immediately 
running  away,  we  could  open  the  door  of  the  cage 
of  one  or  unfasten  the  chain  of  the  other,  they 
would  then  still  only  be  tamed,  private,  but  not  do- 
mestic. Domesticity  is  manifestly  more  than  the 
state  of  taming,  as  taming  is  more  than  simple  cap- 
tivity; in  other  words,  domestication  is  the  art  of 
taming  the  wild  species.  And  to  realize  the  posi- 
tion completely  enough,  so  that  they  will  reproduce 
themselves  usefully  in  our  midst,  and  when  so  re- 
producing themselves,  they  will  adapt  themselves 
to  all  our  needs.  Domesticity  is  the  result  of  do- 
mestication." 

Concluding  therefore  that  whatever  has  been  done 
with  the  lizards  or  chameleons  in  question,  I  cannot 
find  that  they  have  been  yet  brought  under  the  defi- 
nition which  I  have  just  cited,  I  believe  that  the 
law  as  it  exists  does  not  intend  to  go  so  far  as  to 
reach  the  present  case,  and  I  refuse  to  grant  the 
warrant  asked  for. 

Qjgitized  by  V^OOQlC 
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MANDAMUS  TO  THE  HEAD  OF  AN  EXECU- 
TIVE DEPARTMENT  OF  THE  GOVERN- 
MENT. _ 

COURT  OF  APPEALS  OF  THE  DISTRICT  OF  COLUMBIA, 
MARCH  5,  18M. 

United  States,  ex  rel.  The  International  Con- 
tracting Co.,  v.  Daniel  S.  Lamont,  Secretary. of 
War. 

The  secretary  of  war  having  ordered  the  rejection  of  all  bids 
for  certain  work,  and  directed  that  It  be  read  vertlaed ,  ap- 
pellant, whose  proposal  had  been  approved  by  the  local 
engineer  and  approved  and  authorized  to  be  accepted  by 
the  chief  of  engineers  but  rejected  by  the  secretary,  be- 
came a  bidder  at  the  second  letting  of  the  work,  the  price 
being  considerably  reduced,  and  was  awarded  the  contract 
and  work  was  commenced  under  it.  Subsequently  it  in- 
stituted legal  proceedings,  praying  for  a  writ  of  mandamus 
to  compel  the  secretary  of  war  to  execute  and  deliver  to  It 
the  contract  for  the  work  In  accordance  with  its  first  pro- 
posal. The  Special  Term  denied  the  writ  and  dismissed  the. 
petition.     Held,  that  this  ruling  must  be  affirmed . 

The  government,  in  rejecting  the  first  proposal  and  readvertls- 
Ing  the  work,  put  the  appellant  to  its  election,  to  stand  by 
its  first  proposal  and  take  the  chance  of  maintaining  it,  or 
to  waive  all  claim  or  pretension  thereunder  and  become  a 
new  bidder  on  the  second  offer  of  the  work;  and  having 
elected  to  make  a  second  proposal,  It  Is  bound  by  such 
election. 

Section  3744,  R.  S.  XT.  S. ,  requires  that  contracts  of  the  char- 
acter of  that  alleged  in  this  case  shall  be  in  writing  and 
signed  by  the  contracting  parties.  Until  so  reduced  to 
written  form  and  signed,  in  the  manner  prescribed  by  the 
statute,  the  contract  is  not  complete.  This  requirement  Is 
not  dispensed  with  by  the  act  of  March  23, 1883,  nor  that 
of  August  11,  1888.  In  this  case,  the  written  agreement 
provided  by  the  statute  was  not  signed  and  executed  by 
either  of  the  parties. 

The  action  of  the  local  engineer  and  chief  of  engineers  In  ap- 
proving the  proposal  did  not  conclude  the  secretary  of  war. 
It  was  the  duty  of  the  latter  to  review  the  whole  ground, 
and  If  he  saw  reason,  before  the  formal  contract,  accord- 
ing to  the  statute,  was  completed,  for  the  rejection  of  ap- 
pellant's proposal,  to  reject  It  and  refuse  to  complete  the 
contract.  In  doing  this,  he  was  in  the  exercise  of  judg- 
ment and  discretion  that  cannot  be  controlled  by  the 
courts. 

Mandamus  will  not  lie  In  a  case  where  its  effect  is  to  direct  or 
control  the  head  of  an  executive  department  in  the  dis- 
charge of  an  executive  duty  involving  the  exercise  of  judg- 
ment and  discretion. 

The  specifications  for  the  work  having  declared  that  conditions, 
etc.,  attached  to  proposals  would  be  liable  to  render  them 
Informal  and  cause  their  rejection,  and  reserved  the  right 
to  reject  any  and  all  bids,  and  the  appellant  In  its  proposal 
having  departed  from  the  specification  as  to  the  time  for 
doing  the  work,  the  secretary  of  war  had  the  right  and 
power  to  reject  Its  proposal. 

APPEAL  from  order  of  Special  Term  of  Supreme 
Court  of  the  District  of  Columbia,  at  law,  by 
Cox,  J.,  denying  writ  of  mandamut  and  dismissing 
petition. 

A.  8.  Worthittffton,  for  appellant. 

A.  A.  Birney,  U.  S.  Attorney,  for  appellee. 

Alyky,  C.  J.  This  is  an  application  by  the  ap- 
pellant for  a  writ  of  mandamut  to  the  secretary  of 
war  of  the  United  States,  requiring  that  official,  as 
the  head  of  the  department,  to  execute  or  cause  to 
be  executed  and  delivered  to  the  appellant  a  certain 
contract,  the  blank  form  of  which  is  appended  to 
the  petition  as  part  thereof. 

It  appears  that  Congress,  by  the  river  and  harbor 


appropriation  bill  of  July  18,  1802,  made  appropria- 
tion for  the  improvement  of  Gowanus  bay  channels 
in  the  harbor  of  the  city  of  New  York;  and  the 
money  was  required  to  be  expended  "under  the 
direction  of  the  secretary  of  war  and  the  supervision 
of  the  chief  of  engineers." 

Specifications  of  the  work  proposed  to  be  done, 
accompanied  with  general  instructions  to  bidders 
and  the  conditions  for  letting  the  work,  were  duly 
prepared  under  the  supervision  of  Col.  Gillespie,  of 
the  corps  of  engineers  of  the  United  States,  at  the 
engineer's  office  in  New  York,  and  sealed  bids  or 
proposals  were  advertised  for,  to  be  opened  on  the 
14th  of  September,  1892,  at  the  engineer's  office  in 
New  York.  By  the  advertisement,  all  persons  de- 
siring to  bid  for  the  work  were  informed  that  speci- 
fications, blank  forms,  and  all  available  information 
would  be  furnished  on  application  to  the  office.  The 
general  instructions  and  conditions  embraced  in  the 
specifications,  with  reference  to  which  all  bids  were 
required  to  be  made,  contained  some  thirty-five 
articles  or  clauses.  And  among  these  we  find  the 
following  provisions : 

"  17.  Any  conditions,  limitations  or  provisos  at- 
tached to  proposals  will  be  liable  to  render  them  in- 
formal and  cause  their  rejection." 

"23.  The  United  States  reserves  the  right  to  re- 
ject any  and  all  bids,  and  to  waive  any  informality 
in  the  bids  received ;  also  to  disregard  the  bid  of 
any  failing  bidder  or  contractor  known  as  such  to 
the  engineer  department." 

"  26.  The  contract  which  the  bidder  and  guar- 
antors promise  to  enter  into  shall  be,  in  its  general 
provisions,  in  the  form  adopted  and  in  use  by  the 
engineer  department  of  the  army ;  blank  forms  of 
which  can  be  inspected  at  this  office,  and  will  be 
furnished,  if  desired,  to  parties  proposing  to  put  in 
bids.  Parties  making  bids  are  to  be  understood  as 
accepting  the  terms  and  conditions  contained  in 
such  form  of  contract." 

"28.  A  copy  of  the  advertisement,  specifications 
and  instructions  will  be  attached  to  the  contract  and 
form  a  part  of  it." 

And,  in  regard  to  the  time  within  which  the  work 
was  required  to  be  done,  the  specifications  declared 
that  "  work  must  be  commenced  on  or  before  Octo- 
ber 1,  1892,  and  be  completed  on  or  before  Decem- 
ber 81,  1893." 

The   appellant   was  one  of  several   parties  who 

made  proposals;  and  it  proposed  to  do  the  dredging 

of  the  different  channels  of  the  bay  at  the  rate  of 

19.7  cents  per  cubic  yard,  scow  measurement.     And 

in  the  proposal  it  says:  "One  of  the  said  dredges 

with  its  scows  to  commence  operations  within  ninety 

days  of  the  awarding  of  the  contract,  and  the  other 

dredge  to  commence  operations  nine  months  there- 
Diqitized  by  VjOOV  1 1_ 
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after,  and  the  entire  work  to  be  completed  on  or 
before  June  1,  1894."  Thus,  by  this  proposed 
modification  of  the  limitation  of  time,  as  prescribed 
in  the  specifications,  the  term  for  doing  the  work 
was  extended  six  months.  It  was  further  provided 
in  the  proposal,  that  in  the  event  of  an  epidemic 
prevailing  in  the  locality,  the  appellant  reserved  the 
privilege  of  ceasing  the  work  until  prudent  to  re- 
sume. But  whose  judgment  was  to  determine  the 
question  of  the  prudence  as  to  when  the  work 
should  be  suspended,  or  when  to  be  presumed,  was 
left  entirely  indefinite.  It  was  with  this  proposal 
to  take  the  work  that  the  appellant  offered  readiness 
to  execute  the  blank  form  of  contract  appended  to 
the  specifications,  referred  to  in  the  proposal. 

The  appellant  was  the  lowest  bidder  for  the  work ; 
and  its  proposal  was  approved  and  recommended 
for  acceptance  by  the  local  engineer  at  New  York, 
and  it  was  approved  and  authorized  to  be  accepted 
by  the  chief  of  engineers  at  Washington,  and  the 
appellant  was  so  notified.  But  the  secretary  of  war 
(Elkins)  declined  to  accept  or  approve  the  bid,  and 
ordered  its  rejection.  In  regard  to  the  action  of  the 
secretary  of  war,  upon  the  subject-matter  then  pend- 
ing, and  before  any  contract  had  been  signed  or  exe- 
cuted by  any  of  the  parties  thereto,  the  appellant 
in  its  petition  alleges: 

"But  said  secretary  of  the  department  of  war, 
after  hearing  the  relator,  and  overruling  its  plea  and 
claim  that  he  had  neither  power  nor  jurisdiction  to 
recall  or  reconsider  said  acceptance  of  the  relator's 
said  proposal,  refused  to  either  execute  or  cause  to 
be  executed  formal  articles  of  agreement  between 
the  relator  and  said  government  for  the  doing  of 
said  work  in  Gowanus  bay,  and  on  the  contrary,  in- 
structed the  chief  of  said  corps  of  engineers  not  to 
enter  into  any  such  articles  of  agreement,  or  to 
recognize  in  any  way  the  rights  of  this  relator  under 
its  said  proposal  and  the  acceptance  thereof  as  afore- 
said, giving  as  his  reasons  for  this  action :  First, 
that  said  acceptance  of  the  bid  of  the  relator  was 
not  properly  made,  and  was  not  binding  on  the 
government ;  second,  that  said  bid  and  the  bid  of 
the  W.  H.  Beard  Dredging  Company,  thereafter 
named  and  referred  to,  which  was  the  next  lowest 
bid,  were  irregular  and  improper,  and  that  neither 
should  be  accepted;  and,  third,  that  all  said  bids 
should  be  rejected,  and  the  work  should  be  read- 
vertised." 

The  work  was  readvertised,  as  directed  by  the 
secretary  of  war;  and  the  time  for  doing  the  work, 
under  the  new  advertisement,  was  for  commence- 
ment on  the  5th  of  April,  1803,  and  the  completion 
on  August  1,  1894.  The  time  for  opening  the  bids 
under  the  new  advertisement  was  December  21,  1892. 

At  the  second  letting  of  the  work,  under  the  new 
advertisement,   the  appellant  became  a  bidder  for 


the  work,  and  was  the  lowest  bidder  therefor ;  the 
proposal  theu  made  was  to  do  the  same  work  pro- 
posed to  be  done  in  the  former  proposal,  at  the  rate 
of  13.7  cents  per  cubic  yard,  scow  measurement. 
The  amount  of  work  covered  by  each  of  the  pro- 
posals was  about  nine  hundred  thousand  cubic  yards ; 
and  the  price  of  the  work  in  the  last  proposal  was 
less  in  the  aggregate  than  the  first  by  nearly  sixty 
thousand  dollars.  This  last  proposal  was  duly  ac- 
cepted on  the  part  of  the  government,  and  the  con- 
tract for  the  work  was  duly  awarded  and  formally 
executed,  and  the  appellant  has  entered  upon  the 
performance  of  the  work,  and  has  already  performed 
a  considerable  part  thereof  under  the  contract  based 
upon  the  second  bid  or  proposal  of  the  appellant 
made  as  just  stated. 

It  is  alleged  that  at  the  time  this  last  bid  or  pro- 
posal was  made,  the  appellant  notified  the  engineer 
in  charge  that  it  did  not,  by  making  the  second 
proposal,  waive  any  rights  that  had  accrued  to  it 
under  the  first  proposal.  But  it  is  not  perceived 
how  this  can  alter  the  effect  of  the  last  bid,  and  the 
contract  based  thereon. 

It  is  also  alleged  that  legal  proceedings  had  been 
taken  against  Stephen  B.  Elkins,  the  former  secre- 
tary of  war,  to  assert  the  rights  of  the  appellant 
founded  upon  the  first  proposal  and  alleged  accept- 
ance thereof,  but  that  such  proceedings  abated  in 
the  Supreme  Court  of  the  United  States,  upon  the 
retirement  of  said  Elkins  from  the  position  of  secre- 
tary of  war.  That  thereupon  demand  was  made 
upon  the  respondent,  the  present  secretary  of  war, 
for  the  execution  of  the  contract  based  upon  the 
first  proposal,  alleged  to  have  been  accepted.  But, 
according  to  the  allegation,  the  present  secretary 
wholly  rejected  the  request;  and  did  so  for  the  rea- 
son, as  he  stated,  that  his  predecessor  had  declined 
to  enter  into  such  contract  and  for  the  additional 
reason  that  the  appellant  is  "now  under  contract  to 
do  the  work  for  about  two-thirds  the  amount  named 
in  its  first  proposal,  and  that  he  saw  no  justification 
for  entering  into  another  contract  with  the  appellant, 
or  for  paying  it  $100,000  more  than  its  contract 
calls  for." 

The  prayer  of  the  petition  is  that  the  writ  of  man- 
damus may  issue  to  the  present  secretary  of  war, 
commanding  him,  in  his  official  capacity,  to  execute 
or  cause  to  be  executed  articles  of  agreement  in  the 
form  of  the  blank  contract  furnished  to  the  appel- 
lant from  the  office  of  the  engineer  and  filed  with 
its  proposal  of  September  14,  1893,  and  to  permit 
the  appellant  also  to  execute  such  articles  of  agree- 
ment, and  thereupon  to  deliver  the  same  to  the 
appellant. 

The  respondent,  the  present  secretary  of  war,  in 
obedience  to  the  rule  to  show  cause,  appeared  and 
demurred  to  the  petition.     And  it  was  thereupon 

stipulated  by  the  parties  that  the  rule  to  show  cause 
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should  be  considered  as  embracing  the  facts  set 
forth  in  the  petition,  and  should  be  taken  as  and 
stand  for  an  alternative  writ  of  mandamus,  to  which 
the  demurrer  should  be  considered  as  tiled. 

Upon  hearing  the  demurrer,  the  court  below  dis- 
charged the  rule  to  show  cause,  and  dismissed  the 
petition ;  from  which  order  this  appeal  is  taken. 

Upon  this  statement  of  the  case  three  questions 
arise  for  consideration : 

1.  Whether  the  appellant  is  not  effectually  con- 
cluded, as  to  any  supposed  rights  it  may  have  had 
under  its  first  proposal  for  the  work,  by  making  the 
second  proposal  therefor,  and  entering  into  the  con- 
tract upon  the  basis  of  such  last  proposal. 

2.  Whether,  as  there  was  no  contract  made  and 
executed  as  required  by  the  statute,  the  whole  sub- 
ject-matter was  not  within  the  judgment  and  dis- 
cretion of  the  secretary  of  war,  as  to  the  right  of 
having  the  formal  contract  executed,  and  therefore 
not  the  subject  of  mandamus. 

3.  Whether,  by  the  terms  and  conditions  under 
which  the  first  proposal  was  made,  there  was  not 
full  reserved  right  and  power  in  the  secretary  of 
war  to  disapprove  and  reject  the  bid  or  proposal  of 
the  appellant? 

1.  With  respect  to  the  first  of  these  questions, 
the  position  of  the  appellant  is  certainly  anomalous. 
Upon  the  rejection  by  the  secretary  of  war  of  the 
first  proposal  by  the -appellant  the  latter  elected  to 
become  bidder  at  a  second  letting  of  the  work,  and 
at  a  different  price,  and  has  not  only  entered  into 
the  formal  contract  as  required  upon  the  basis  of 
the  second  bid,  but  has  partly  executed  the  work 
under  that  contract;  and  it  now  seeks  to  revert 
back  to  its  first  proposal,  and  to  have  that  formu- 
lated into  a  regular  binding  contract  upon  the 
United  States,  and  thus  have  two  subsisting  con- 
tracts for  the  same  work,  and  calling  for  compensa- 
tion at  essentially  different  rates.  To  justify  this 
there  must  be  shown  to  exist  some  peculiar  and 
extraordinary  element  in  the  transaction  that  would 
take  it  out  of  the  ordinary  course  of  affairs,  and 
warrant  a  legal  construction  of  the  facts  that  does 
not  often  arise.  There  is  no  pretense  that  there  was 
any  mistake  that  led  the  appellant  into  the  making 
of  the  second  bid  or  proposal  and  the  entering  into 
the  contract  awarded  thereon  for  doing  the  work. 
Nor  is  there  the  slightest  ground  for  contending 
that  there  was  duress,  either  legal  or  moral,  which 
coerced  the  appellant  into  making  the  second  bid, 
and  complying  with  the  terms  of  the  specifications 
and  conditions  prescribed  to  those  who  desired  to 
contract  for  doing  the  work,  at  prices  supposed  to 
be  profitable  to  themselves. 

The  government,  in  rejecting  the  first  proposal 
and  readvertising  the  work  for  new  proposals,  put 
the  appellant  to  its  election,  either  to  stand  by  its 
first  proposal,  and  take  the  chance  of  [maintaining 


it,  or  to  waive  all  claim  or  pretension  thereunder, 
and  become  a  new  bidder  under  the  second  offer  of 
the  work.  This  election  the  appellant  made.  If  it 
did  not  intend  to  stand  by  the  second  bid  or  pro- 
posal in  good  faith,  it  ought  to  have  refrained  from 
bidding  altogether  at  the  second  offer.  A  remedy 
was  then  open  to  it,  and  which  would  have  afforded 
adequate  redress,  if  the  present  claim  was  well 
founded.  For,  as  said  by  the  Supreme  Court,  in 
the  case  of  Board  of  Liquidation  v.  McComb,  93  U. 
S.  521,  541,  when  a  plain  ministerial  duty  is  threat- 
ened to  be  violated  by  some  positive  official  act, 
"any  person  who  will  sustain  personal  injury 
thereby,  for  which  adequate  compensation  cannot 
be  had  at  law,  may  have  an  injunction  to  prevent 
it.  In  such  cases  the  writs  of  mandamus  and  in- 
junction are  somewhat  correlative  to  each  other." 
The  court  is  not  asked  to  displace  the  contract  made 
on  the  second  bid  by  the  contract  to  be  executed 
under  the  first  proposal  made ;  but  the  two  contracts 
are  according  to  the  contention  of  the  appellant,  to 
coexist,  and  the  government  to  be  held  bound  upon 
both,  and  made  to  respond  for  the  difference  in  the 
price  of  the  work  between  the  two  contracts.  This 
cannot  be  done  upon  any  well-recognized  principle 
of  law.  If  the  appellant  had  any  valid  objection  to 
the  provision  of  the  contract  that  it  actually  signed, 
it  should  have  refused  to  sign  it.  But,  "  having 
made  it  and  executed  it,  the  mouth  of  the  appellant 
is  closed  against  any  denial  that  it  superseded  all 
previous  arrangements."  Parish  v.  United  States, 
8  Wall.  489,  490. 

2.  The  second  question  presented  is  equally  con- 
clusive as  the  first  against  the  contention  of  the  ap- 
pellant, though  upon  broader  grounds.  The  con- 
tract initiated  under  the  first  proposal  by  the 
appellant  for  the  work,  was  never  completed,  as  re- 
quired by  the  statute,  and  therefore  was  never  bind- 
ing upon  the  government.  R.  S.,  U.  S.,  section 
3744,  which  embodies  the  act  of  Congress  of  June 
2,  1862,  chap.  93,  provides  that: 

"  It  shall  be  the  duty  of  the  secretary  of  war,  of 
the  secretary  of  the  navy,  and  of  the  secretary  of 
the  interior  to  cause  and  require  every  contract  made 
by  them  severally  on  behalf  of  the  government,  or 
by  their  officers  under  them  appointed  to  make  such 
contracts,  to  be  reduced  to  writing,  and  signed  by 
the  contracting  parties  with  their  names  at  the  end 
thereof,  a  copy  of  which  shall  be  filed  by  the  officer 
making  and  signing  the  contract  in  the  returns 
office  of  the  department  of  the  interior  as' soon  after 
the  contract  is  made  as  possible,  and  within  thirty 
days,  together  with  all  bids,  offers  and  proposals  to 
him  made  by  persons  to  obtain  the  same,  and  with 
a  copy  of  any  advertisement  he  may  have  published 
inviting  bids,  offers  or  proposals  for  the  same.  All 
the  copies  and  papers  in  relation  to  each  contract 
shall  be  attached  together  by  a  ribbon  and  seal,  and 

O 


THE  ALBANY  LAW  JOURNAL. 


259 


marked  by  numbers  in  regular  order  according  to 
the  number  of  papers  composing  the  whole  return." 

All  contracts,  of  the  class  and  character  of  the 
one  alleged  in  this  case,  are  required  by  the  section 
of  the  statute  just  recited  to  be  in  writing  and 
formally  signed  by  the  contracting  parties ;  and  in 
effect  this  provision  of  the  statute  prohibits  and  ren- 
ders unlawful  any  other  mode  of  making  such  con- 
tracts. Clark  v.  United  States,  95  U.  S.  539 ;  South 
Boston  Iron  Co.  v.  United  States,  118  id.  37,  42. 
The  contract  is  not  complete  until  reduced  to 
written  form  and  signed  by  the  contracting  parties 
in  the  manner  prescribed  by  the  statute ;  and  it  is 
not  within  the  power  of  the  court,  on  mandamus,  to 
declare  that  to  be  a  completed  and  binding  contract 
which  the  statute  declares  in  effect  shall  not  be 
so  without  certain  formalities.  These  formalities 
are  intended  for  the  protection  of  the  government, 
and  to  preclude  all  contentions  as  to  what  shall  be 
regarded  as  valid  contracts  to  bind  the  government. 
But  all  the  beneficial  uses  and  protection  afforded 
by  the  statute  would  be  nullified,  if  the  courts  were 
to  assume  the  right  or  power  to  compel  the  agents 
of  the  government  to  give  form  and  effect  to  alleged 
contracts,  notwithstanding  the  mandatory  effect  of 
the  statute  upon  the  validity  of  the  contract,  and 
the  opposition  of  the  government's  agents.  In  this 
case,  no  written  agreement,  such  as  that  contem- 
plated by  the  statute,  was  signed  and  executed  by 
either  of  the  parties.  The  local  engineer,  and  the 
chief  of  engineers,  it  is  true,  both  appear  to  have 
approved  of  the  proposal  of  the  appellant,  and  to 
have  accepted  the  proposals  so  far  as  they  were 
competent,  and  the  appellant  was  notified  of  the 
fact.  But  the  ultimate  decision  of  the  matter  rested 
with  the  secretary  of  war.  Indeed,  this  application 
against  the  secretary  alone  concedes  his  authority 
to  be  paramount,  and  nothing  that  was  done,  either 
by  the  local  engineer  in  New  York,  or  the  engineer 
in  chief  in  Washington,  concluded  the  action  of  the 
secretary  of  war.  It  was  the  duty  of  the  latter  to 
review  the  whole  ground,  and  if  he  saw  reason,  be- 
fore the  formal  contract,  according  to  the  statute, 
was  completed,  for  the  rejection  of  the  proposal  of 
the  appellant,  to  reject  it,  and  refuse  to  complete 
the  contract.  United  States  v.  Adams,  7  Wall.  463. 
And  in  doing  this  he  was  in  the  exercise  of  judg- 
ment and  discretion  that  cannot  be  controlled  by 
the  mandate  of  the  courts. 

It  is  certainly  the  well  settled  principle  of  the 
decisions  of  the  Supreme  Court  of  the  United  States, 
that  the  writ  of  mandamus  may  issue  where  the 
duty,  which  the  court  is  asked  to  enforce,  is  plainly 
ministerial,  and  the  right  of  the  party  applying  for 
it  is  clear,  and  he  is  without  any  other  adequate 
remedy.  But  it  is  settled  doctrine  that  the  writ 
will  not  issue  in  a  case  where  its  effect  is  to  direct 
or  control  the  head  of  an  executive  department  in 


the  discharge  of  an  executive  duty,  involving  the 
exercise  of  judgment  or  discretion.  This  principle 
runs  through  nil  the  cases  in  the  Supreme  Court, 
from  Kendall  v.  United  States,  12  Pet.  524,  and 
Decatur  v.  Paulding,  14  id.  467,  to  the  recent  case 
of  Redlield  v.  Windom,  137  U.  S.  636,  644. 

In  the  case  of  United  States  v.  Black,  128  U.  S. 
40,  it  was  said  by  the  Supreme  Court,  speaking 
through  the  late  Mr.  Justice  Bradley:  "The  court 
will  not  interfere  by  mandamus  with  the  executive 
officers  of  the  government  in  the  exercise  of  their 
ordinary  official  duties,  even  where  those  duties  re- 
quire an  interpretation  of  the  law,  the  court  having 
no  appellate  power  for  that  purpose ;  but  when  they 
refuse  to  act  in  a  case  at  all,  or  when,  by  special 
statute,  or  otherwise,  a  mere  ministerial  duty  is  im- 
posed upon  them,  that  is,  a  service  which  they  are 
bound  to  perform  without  further  question ;  then,  if 
they  refuse,  a  mandamus  may  be  issued  to  compel 
them." 

The  cases  upon  this  subject  have  been  recently 
reviewed  and  the  principle  clearly  stated,  in  the 
case  of  Noble  v.  The  Logging  R.  Co.,  147  U.  S. 
165,  171 ;  20  Wash.  Law  Rep.  565. 

It  would  seem  to  be  too  clear  for  question,  that 
to  examine  and  determine  the  question,  whether  the 
proposal  of  the  appellant  was  sufficient,  and  con- 
formed to  all  the  specifications  and  conditions  under 
which  it  was  made  for  doing  the  work,  did,  of 
necessity,  require  the  exercise  of  judgment  and  dis- 
cretion. It  was  certainly  more  than  the  perform- 
ance of  a  mere  ministerial  duty.  Indeed,  the  very 
object  of  investing  the  secretary  of  war  with  power 
of  directing  the  making  and  of  approving  these  con- 
tracts was  that  he  should  exercise  judgment  and 
discretion  in  the  matter  for  the  protection  of  the 
government.  And,  upon  the  assumption  that  there 
was  the  exercise  of  judgment  or  discretion  in  the 
final  rejection  of  the  proposal  of  the  appellant,  the 
question,  whether  the  successor  of  the  then  secretary 
of  war  would  have  the  power  to  reverse  that  final 
determination  of  his  predecessor,  and  direct  the 
execution  of  the  contract  alleged,  might,  be  one  of 
doubtful  determination.  The  question  arose  and 
was  discussed  in  some  of  its  bearings  in  the  case  of 
Noble  v.  The  Logging  R.  Co.,  supra;  but  we  are 
not  required  to  discuss  or  decide  the  question  here. 

It  has  been  urged  on  the  part  of  the  appellant, 

that  the  section  3744  of  the  Revised  Statutes  of  the 

United  States  has  been  modified  by  the  subsequent 

legislation  of   Congress,    as  shown   by  the   act  of 

March  23,  1883,  and  the  act  of  August  11,  1888,  to 

the  extent  of  dispensing  with  the  formal  execution 

of  the  contract  as  a  prerequisite  to  its  legality  or 

binding  effect,    after  accepting  the   proposal   for 

doing  the  work  or  performing  the  service  advertised. 

But  we  do  not  so  read  the  provisions  in  the  statutes 
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referred  to.  They  confer  on  the  secretary  of  war 
the  powers  of  regulation  and  of  prescribing  forms 
for  letting  the  work,  but  there  is  nothing  that  dis- 
penses with  the  requirement  that  the  contract  shall 
be  reduced  to  writing  and  signed  by  the  parties 
thereto  in  accordance  with  the  provision  of  the  sec- 
tion 8744,  Revised  Statutes.  There  is  nothing  in 
these  later  statutes  that  essentially  conflicts  with 
the  former  provision,  and  they  stand  well  together. 

3.  Lastly,  the  third  question  presented  must  also 
be  resolved  against  the  contention  of  the  appellant. 
As  we  have  seen,  in  the  instructions  and  specifica- 
tions for  the  work,  it  was  declared  that  any  con- 
ditions,  limitations  or  provisos  attached  to  proposals 
would  be  liable  to  render  them  informal,  and  cause 
their  rejection.  And,  by  another  article,  right  was 
reserved  to  the  government  to  reject  any  and  all 
bids,  and  to  waive  any  informality  in  the  bids  re- 
ceived. The  proposal  filed  by  the  appellant  de- 
parted from  the  terms  of  the  specifications  in  respect 
to  the  time  for  doing  the  work.  The  specifications 
required  the  work  to  be  commenced  on  or  before 
October  1,  1899,  and  completed  on  or  before  Decem- 
ber 31,  1893.  Whereas,  the  proposal  for  doing  the 
work  was  that  the  work  should  be  commenced 
ninety  days  after  the  awarding  of  the  contract,  and 
the  entire  work  to  be  completed  on  or  before  the 
1st  of  June,  1894 — thus  extending  the  time  for  doing 
the  work  6\x  months.  Under  the  reserved  right  of 
rejection  the  secretary  of  war  had  the  right  and 
power  to  reject  the  proposal  of  the  appellant ;  and 
nothing  had  been  done  by,  either  the  local  engineer 
or  engineer-in-chief  that  deprived  him  of  that  power. 
His  authority  was  paramount. 

It  follows  that  the  order  of  the  court  below  deny- 
ing the  writ  of  mandamus  and  dismissing  the  peti- 
tion must  be  affirmed. 


JOHN  GRAHAM-HIS  DEATH  AND  A  BRIEF 
SKETCH  OF  HIS  CAREER  AS  A  CRIMINAL 
LAWYER 

JOHN  GRAHAM,  the  famous  lawyer,  whose  leg 
was  amputated  on  Sunday  April  8,  died  the 
next  morning  at  four  o'clock  in  his  apartments  at 
the  Metropolitan  Hotel.  He  had  been  suffering 
from  gout  and  a  gangrenous  affection  in  the  right 
leg.  Before  the  operation,  which  lasted  eight 
minutes,  the  patient  was  very  courageous  and  cool. 
He  smiled  and  said,  looking  at  the  crowd  iu  the 
room:  "Gentlemen,  are  we  about  to  hold  a  politi- 
cal convention?  "    Those  were  his  last  words. 

John  Graham  was  born  in  Beekman  street,  New 
York,  September  14,  1821.  At  eleven  he  entered 
•  Columbia  College'  upon  a  special  examination,  and 
was  graduated  before  he  was  fifteen.  He  was  vale- 
dictorian of  his  class.  He  began  the  study  of  the 
law  in  his  father's  office,   but  his  father  dying  in 


1889,  he  entered  his  brother's  office  to  finish  his 
studies.  He  got  his  license  in  1842.  Both  his 
father  and  brother,  David  Graham  and  David  Gra- 
ham, Jr.,  were  noted  as  lawyers  for  the  defense  in 
criminal  cases.  His  father  died  while  trying  the  case 
of  Ezra  White,  accused  of  murder,  and-  David  Gra- 
ham, Jr.,  defended  Amelia  Norman,  who  stabbed 
to  death  her  lover  on  the  steps  of  the  Astor  House, 
and  Polly  Bodine,  accused  of  killing  her  sister-in- 
law  and  the  latter's  child  on  Staten  Island,  getting 
the  latter  acquitted  and  saving  the  life  of  the  for- 
mer by  getting  a  verdict  of  manslaughter.  David 
Graham  was  the  author  of  "Graham  on  New 
Trials,"  and  David,  Jr.,  of  "  Graham's  Practice," 
both  standard  works. 

One  of  the  earliest  cases  of  note  in  which  John 
Graham  appeared  was  with  his  brother  in  the  de- 
fense of  John  S.  Austin,  a  member  of  the  Empire 
Club,  for  the  murder  of  Shea.  He  also  defended 
Donaldson.  The  first  case  however  in  which  he  ap- 
peared, that  attracted  the  attention  of  the  whole 
country,  was  the  defense  of  Daniel  E.  Sickles  for  the 
killing  of  Francis  Barton  Key,  in  Washington,  on 
Feb.  27,  1859.  Sickles  had  studied  law  with 
David  Graham,  Jr.,  and  other  students  there  at  that 
time  were  Enoch  L.  Fancher,  Henry  L.  Clinton 
and  Nathaniel  Jarvis,  Jr.  James  T.  Brady,  Stanton 
Bradley  and  Peter  Cagger  were  the  other  lawyers 
for  Sickles.  Eleven  years  later,  while  defending 
Daniel  McFarland  for  killing  A.  D.  Richardson, 
whom  McFarland  shot  in  the  Tribune  office  on  Nov. 
25,  1809,  Mr.  Guaham  said : 

"  This  is  the  third  occasion  within  twelve  years 
on  which,  although  a  single  man  myself,  I  have  had 
the  distinguished  honor  conferred  upon  me  of  up- 
holding and  defendiug  the  marriage  relation. 
Within  that  period  the  three  most  exciting  trials 
have  occurred  in  this  country  which  have  ever  oc- 
curred, and  it  has  been  my  privilege  to  appear  in 
every  one  of  these." 

The  intervening  trial  to  which  he  referred  was 
that  of  the  action  brought  for  divorce  by  "Hand- 
some "  Peter  Strong  against  his  wife,  a  daughter  of 
John  Austin  Stevens,  in  which  she  was  accused  of 
undue  intimacy  with  Strong's  brother.  Mr.  Graham 
appeared  for  Mrs.  Strong,  and  established  her  inno- 
cence. In  that  trial  he  was  assisted  by  El  bridge  T. 
Gerry,  as  he  was  in  the  McFarland  trial. 

But  Mr.  Graham  had  been  successful  even  before 
the  Sickles  case,  for  one  day,  before  he  was  forty 
years  old,  he  told  his  mother  he  had  made  and 
spent  $100,000  in  the  ten  years  before  that  time. 
That  he  got  big  fees  may  be  inferred  from  the  fact 
that  he  returned  a  $10,000  retainer  to  help  defend 
Edward  S.  Stokes  for  killing  Jim  Fisk,  because  he 
could  not  agree  with  Stokes's  family  about  the  con- 
duct of  the  case. 

Among  the  other  famous  cases  iu  which  he  acted 
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were  the  Arnold  divorce  case,  the  celebrated  Hunt 
divorce  case,  the  first  trial  of  Tweed,  tbe  defense  of 
General  Alex.  Shaler,  and  of  Jaehne,  the  boodle  al- 
derman. 

He  occupied  the  place  of  prosecutor  in  a  capital 
case  but  ouce.  He  argued  the  case  of  Rogers  be- 
fore the  Court  of  Appeals,  carried  to  that  court  on 
the  question  whether  intoxication  is  an  absolution 
for  the  crime  of  murder,  and  secured  Rogers  a  con- 
viction and  hanging.  He  never  ceased  to  be  sorry 
.for  this.  "  I  have  defended  many  a  man  for  noth- 
ing," he  said  afterward,  "  to  clear  my  conscience  of 
tbe  burden  of  sending  Rogers  to  the  gallows." 

He  might  have  prosecuted  many  another  man, 
perhaps,  but  for  James^Gordon  Bennett,  the  elder, 
who  bitterly  opposed  him  when  he  was  a  candidate 
for  the  place  of  [district  attorney  against  N.  Bow- 
ditch  Blunt  in  1850.  The  upshot  of  that  campaign 
was  that  Graham  attacked  Bennett  on  the  street, 
was  defeated  in  the  election,  and  determined  never 
again  to  be  a  candidate  for  any  public  office. 

He  was  a  member  of  the  Law  Institute,  but  would 
never  join  any  of  the  bar  associations  or  social  clubs, 
and  he  never  married.  Perhaps  his  reason  for  not 
marrying  was  best  expressed  by  himself  in  that  same 
speech  in  the  McFarland  case,  where  he  spoke  of 
his  having  been  selected  many  times  to  defend  and 
uphold  the  marriage  relation. 

"Why  is  it,"  he  asked,  "  when  practically  I  could 
not  enter  into  the  sympathies  of  such  a  relation,  I 
have  been  selected  for  this  distinguished  office?  I 
cannot  divine,  unless  it  is  that  I  regard  marriage  as 
a  sacrament,  and  if  I  thought  less  of  it,  I  might 
probably  have  contracted  it  before  now." 

Mr.  Graham's  great  strength  lay  in  the  logic  of 
his  defenses.  "  He  assumed,"  said  one  who  knew 
him  well,  "that  no  person  of  ordinary  good  stand- 
ing in  society  would  take  life  by  violence,  who  was 
not  so  goaded  by  the  surrounding  circumstances  as 
to  make  it  seem  to  him  that  he  had  no  redress  left 
except  such  as  lay  in  his  own  hand.  To  bring  out 
in  the  examination  of  witnesses  every  one  of  these 
points,  and  then  to  put  them  together  in  his  ad- 
dress to  the  jury  in  such  a  way  as  to  make  every 
man  of  the  twelve  believe  that  he  would  have  acted 
just  as  the  prisoner  had  acted,  was  the  secret  of  his 
success.  Added  to  this  was  great  courage.  '  This 
is  murder,'  he  cried  in  the  McFarland  case,  '  or  it  is 
nothing.  We  want  no  disagreement  of  this  jury ; 
we  want  no  verdict  of  a  crime  in  less  degree.  It  is 
murder  or  it  is  nothing.'  " 

For  many  years  Mr.  Graham  lived  at  11  East 
Forty-seventh  street,  but  since  1885  he  had  lived  at 
the  Metropolitan  Hotel.  He  was  in  active  practice 
up  to  the  time  of  his  death,  with  an  office  at  231 
Broadway. 

John  Graham  was  a  striking  person,  as  distinct  in 


the  individuality  of  his  person  as  he  was  in  the 
place  he  held  because  of  his  mental  powers  in  his 
profession.  Short  and  stout,  with  broad  shoulders, 
with  no  neck  to  speak  of,  and  a  massive  head,  he 
added  to  this  resemblance  to  a  gnome  of  the  moun- 
tains by  wearing  a  wig  of  Scotch-red  hair,  which 
curled  down  upon  his  shoulders.  Few  men  remem- 
ber him  when  he  did  not  wear  this  wig.  In  early 
manhood  he  became  bald  on  top  of  his  head,  and  he 
was  very  sensitive  about  it.  His  choice  of  a  pecu- 
liar style  of  wig,  and  his  sticking  to  that  style 
all  through  his  lifd,  was  indicative  of  a  conservatism 
which  was  indicated  in  the  styles  of  all  his  gar- 
ments and  in  many  of  the  customs  of  his  life.  His 
hats,  his  shirts,  his  outer  clothing  and  his  shoes 
were  always  of  one  style  and  from  one  set  of  makers. 
His  low-cut  shirts  with  Byron  collars  were  said  to 
cost  him  $25  apiece,  and  bis  shoes,  always  square- 
toed,  of  patent  leather,  with  pearl  buttons  and 
brown  cloth  tops,  cost  $17  a  pair.  His  feet  were 
small  and  his  hands  were  very  soft  and  white.  Over 
his  wig  he  wore  brown  derby  hats.  He  wore  box 
coats  of  extra  length,  with  a  flower  in  his  button- 
hole, and  his  fancy  ran  to  snuff  color  for  summer 
and  blue  for  winter.  His  trousers  were  always 
made  with  a  stripe  down  the  outside  seam. 

Under  his  wig  was  a  head  as  big  as  General  Ben- 
jamin F.  Bulter's,  with  a  broad,  full  forehead,  and 
large,  strong  features,  which  lit  up  in  conversation 
with  a  kindly  child-like  smile.  He  was  five  feet  six 
inches  tall,  with  a  chest  measuring  nearly  fifty 
inches,  and  was  of  great  strength.  He  was  one  of 
the  old  members  of  Five  Hose,  and  upon  one  occa- 
sion, backing  up  to  the  hind  eud  of  the  hose  cart, 
he  lifted  it  with  his  hands  and  carried  it  sidewise 
some  distance,  holding  up  a  weight  of  one  thousand 
two  hundred  pounds  in  doing  so.  In  later  years  he 
could  hold  out  at  arm's  length  a  fifty-six  pound 
dumb-bell  and  with  a  pencil  held  in  the  same  hand 
write  his  name  on  a  wall. 

He  came  of  North  of  Ireland  stock.  His  father, 
David  Graham,  was  originally  a  Cameronian 
preacher,  and  was  born  at  Coleraine.  The  father 
came  here  in  1808,  and  had  a  church  for  some  time 
at  Pittsburgh.  He  left  preaching  for  the  bar  and 
studied  law  in  this  city  with  Thomas  Addis  Emuiet, 
and  was  practising  in  this  city  as  early  as  1820. 
David  Graham,  Jr.,  his  eldest  son,  was  also  a  lawyer 
and  a  prominent  Whig  politician.  Tbe  elder  Graham 
was  eloquent,  and  John  Graham  never  got  over  his 
admiration  of  his  father. — New  York  Sun. 


In  Crim  v.  Town  of  Philippi  (W.  Va.),  it  was  held 
that  an  injunction  is  the  proper  remedy  to  prevent 
municipal  officers  from  collecting  taxes  assessed 
against  persons  or  property  which  the  municipality 
has  no  legal  right  to  tax.  r^  t 
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AMENDMENTS  AND  NEW  LAWS  OF  1894- 

[Former  numbers  12  13  and  14  of  the  Journal 
give  amendments  by  General  Laws  of  1894,  prior  to 
ones  noted  in  this  issue.] 

All  are  new,  except  where  specially  noted  as  not 
taking  effect  until  a  date  given. 

Code  of  Civil  Procedure. 

Section  213,  amended  by  chap.  218,  L.  1894,  viz. : 

Of  the  copies  of  each  volume  of  the  reports,  fur- 
nished to  the  secretary  of  state,  he  must  deliver  one 
to  the  clerk  of  each  county,  for  the  use  of  the 
county,  deposit  one  in  the  office  of  the  attorney- 
general,  deliver  one  to  the  clerk  of  the  Court  of  Ap- 
peals, for  the  use  of  that  court,  and  one  copy  for 
each  judge  thereof,  deliver  one  to  each  justice  of 
the  Supreme  Court,  and  deposit  three  copies  in  the 
state  library. 

Section  250,  amended  by  chap.  118,  L.  1894,  by 
adding  at  end  of  present  section  the  following : 

"He  must  cause  a  copy  of  each  volume  of  the  re- 
ports, as  soon  as  printed,  to  be  delivered  to  each 
judge  and  justice  of  the  Court  of  Appeals,  the  Su- 
preme Court  and  the  Superior  City  Courts,  during 
his  term  of  office." 

Section  813,  amended  by  chap.  200,  L.  1894,  by 
adding  at  end  of  present  section  the  following: 

"It  shall  be  lawful  for  any  party  of  whom  a  bond 
or  undertaking  is  required  to  agree  with  his  sure- 
ties for  the  deposit  of  any  or  all  moneys  for  which 
such  sureties  are  or  may  be  held  responsible  with  a 
trust  company  authorized  by  law  to  receive  de- 
posits, if  such  deposit  is  otherwise  proper,  and  for 
the  safe-keeping  of  any  or  all  other  depositnble  as- 
sets for  which  such  sureties  may  be  held  responsi- 
ble, with  a  safe-deposit  company  authorized  by  law 
to  do  business  as  such,  in  such  a  manner  as  to  pic- 
vent  the  withdrawal  of  such  moneys  and  assets,  or 
any  part  thereof,  except  with  the  written  consent 
of  such  sureties,  or  an  order  of  the  court  made  on 
such  notice  to  them,  as  it  mny  direct. 

"This  act  shall  take  effect  September  first,  eigh- 
teen hundred  ninety-four." 

Section  941,  amended  by  chap.  203,  L.  1894,  viz. : 

An  act,  ordinance,  resolution,  by-law,  rule  or 
proceeding  of  the  common  council  of  a  city,  or  of 
the  board  of  trustees  of  an  incorporated  village,  or 
of  a  local  board  of  health  of  a  city,  town  or  incor- 
porated village  or  of  a  board  of  supervisors,  within 
the  State,  may  be  read  in  evidence,  cither  from  a 
copy  thereof,  certified  by  the  city  clerk,  village 
clerk,  clerk  of  the  common  council,  clerk  or  secre- 
tary of  the  local  board  of  health,  or  clerk  of  the 
board  of  supervisors ;  or  from  a  volume  printed  by 
authority  of  the  common  council  of  the  city,  or  the 
board  of  trustees  of  the  village  or  the  local  board 
of  health  of  the  city,  town  or  village,  or  the  board 
of  supervisors. 


This  act  shall  take  effect  September  first,  eighteen 
hundred  and  ninety-four. 

Section  1404,  amended  by  chap.  202,  L.  1894,  by 
striking  out  whole  of  last  sentence  and  inserting 
'•  in  place  thereof  "  provided,  however,  that  nothing 
herein  contained  shall  be  so  construed  as  to  pre- 
vent the  husband  and  wife  from  joiutly  conveying 
or  mortgaging  property  so  exempt. 

Section  2510  amended  by  chap.  211,  L.  1894,  by 
striking  out  in  first  sentence,  words  "of  Kings 
county.'' 

Code  of  Criminal  Procedure. 

Section  849  amended  by  chap.  221,  L.  1894,  by 
adding  at  end  of  present  section  the  following: 

Until  the  determination  by  the  magistrates,  if 
not  admitted  to  bail,  the  defendant  must  be  de- 
tained in  custody  of  an  officer  or  be  committed  to 
the  common  jail  for  deteution  in  the  same  manner 
as  a  prisoner  arrested  in  a  civil  cause. 

This  act  shall  take  effect  September  first,  eighteen 
hundred  and  ninety-four. 


A  LAW  CLERK  DISGUISED  AS  A  ROMAN 
SOLDIER  SERVES_A  JUDGE'S  ORDER. 

DANIEL  WEBSTER  BLUMENTHAL  is  not  yet 
out  of  his  teens,  but  he  has  succeeded  in  doing 
a  brilliant  piece  of  detective  work.  He  is  a  clerk 
in  the  office  of  his  brother.  Lawyer  Blumenthal,  who 
is  counsel  for  Zimmerman  &  Forshay,  bankers. 
They  have  an  old  judgment  against  Mrs.  Rosalie 
Schoenberg,  wife  of  the  manager  of  the  Thalia 
Theatre.  This  they  have  been  trying  to  collect  for 
a  long  time,  and  have  been  making  efforts  to  get 
Mrs.  Schoenberg  up  for  examination  in  supplement- 
ary proceedings. 

It  was  one  of  the  orders  for  this  examination  that 
the  deputy  sheriffs  and  others  were  unable  to  serve, 
but  which  Daniel  Webster  Blumenthal  succeeded 
in  serving.  The  lawyer  asked  his  young  brother  if 
he  could  not  serve  the  papers.  The  lad  took  them 
and  sailed  up  to  the  Thalia  Theatre.  He  noticed  a 
sign  outside  saying  that  supes  were  wanted.  He 
called  on  the  stage  manager  and  was  engaged  to 
play  the  part  of  a  Roman  soldier  in  "  Julius  Caesar," 
which  a  great  German  tragedian  was  playing  there. 
He  performed  the  part  satisfactorily  several  nights 
before  he  discovered  Mrs.  Schoenberg.  The  curtain 
fell  on  the  death-scene  one  night,  and  Mrs.  Schoen- 
berg ran  out  upon  the  stage  to  give  some  orders. 
One  of  the  soldiers  stepped  up  to  her  and  pulled 
from  his  tin  breast-plate  a  legal  document  and 
handed  it  to  her.  It  was  young  Blumenthal,  and 
so  Mrs.  Schoenberg  had  been  served  with  the  order 
requiring  her  to  show  cause  why  she  should  not  be 
punished  for  contempt.  Mrs.  Schoenberg  did  not 
appear,  and  now  Justice  Fitzsimmons  has  issued  a 
peremptory  order  requiring  her  to  appear  on  April 
16,  or  be  punished.  —New  York  Letter. 
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^bstXHcts  of  %zcmt  gecisimts. 

Admiralty  —  jurisdiction  —  maritime  con- 
tracts— lease  of  wharf.  —  The  jurisdiction  of 
admiralty  in  cases  of  contract  depends  primarily 
upon  the  nature  of  the  contract,  and  is  limited  to 
contracts,  claims  and  services  purely  maritime,  and 
touching  rights  and  duties  appertaining  to  commerce 
and  navigation.  A  lease  of  a  wharf,  supposing  it 
valid,  is  not  a  maritime  contract  in  any  proper  sense, 
but  is  a  contract  relating  to  realty,  and  must  be  per- 
formed on  land.  The  only  contracts  relating  to 
wharves  that  are  of  a  maritime  character  arc  those 
for  wharfage,  for  wharf  service  rendered  to  vessels, 
and  such  claims  are  due  to  the  lessee,  and  not  to 
the  lessor  of  the  wharf.  The  court  below  was  right 
in  dismissing  for  want  of  jurisdiction  a  libel  in  ad- 
miralty to  recover  rent  alleged  to  be  due  under  a 
contract  of  lease  of  a  wharf,  such  a  contract  not 
being  one  cognizable  in  admiralty.  Upper  Potomac 
Steamboat  Co.  v.  Blake  &  McKibbcn  (S.  Ct.,  D. 
Col.). 

Grant  of  land  bounded  on  hiohwat  or  river 
gives  to  centre,  unless. — A  grant  of  land  bounded 
on  a  highway  or  river  carries  the  fee  in  the  highway 
or  river  to  the  centre,  provided  the  grantor  at  the 
time  owns  to  the  centre,  and  there  are  no  words  or 
a  specific  description  to  show  a  contrary  interest. 
Oump  v.  Sibley  (Ct.  App.  Md.),  12  Daily  Record, 
277. 

Negotiable  instruments. — The  plaintiff  being 
in  the  possession  of  a  negotiable  note,  properly  in- 
dorsed, it  will  be  presumed  that  he  owns  and  ac- 
quired the  note  in  good  faith  for  full  value  in  the 
usual  course  of  business  before  maturity,  without 
notice  of  any  circumstance  that  would  impeach  its 
validity;  and  where  the  defendant,  who  is  the  maker 
of  the  note,  claims  that  the  plaintiff  does  not  so  hold 
it,  it  devolves  upon  him  to  prove  his  claim.  First 
Nat.  Bank  of  Cobleskill  v.  Emmett  (Kans.),  35  Pac. 
Rep.  213. 

Trial  —  cross-examination  of  witness.  —  A 
party,  in  cross-examining  a  witness,  cannot  go  be- 
yond the  subject-matter  of  his  examination  in  chief, 
except  to  show  his  bias  or  prejudice,  or  to  lay  the 
foundation  for  discrediting  his  evidence,  by  show- 
ing that  he  had  made  prior  contradictory  state- 
ments. Within  these  limits,  the  law  permits  the 
examinations  of  the  witness  as  to  every  fact  touch- 
ing the  matter  to  which  he  testified  on  his  examina- 
tion in  chief,  so  that  his  temper,  leanings,  relation 
to  the  parties  and  the  cause,  his  intelligence,  accu- 
racy of  his  memory,  his  disposition  to  tell  the  truth, 
his  means  of  knowledge,  his  general  and  particular 
acquaintance  with  the  subject-matter,  may  be  fully 
interrogated.  Wendl  v.  Chicago,  St.  P.,  M.  A  0.  Ry. 
Co.  (S.  Dak.),  57  N.  W.  Rep.  226. 


(S/Oxvzsxson&zncz. 

The  Oklahoma  Divorce  Law. 
Editor  of  the  Albany  Law  Journal: 

A  circular  letter  from  the  new  town  of  Perry,  con- 
cerning the  divorce  laws  of  Oklahoma  Territory,  as- 
sumes to  offer  a  safe  and  speedy  place  for  the  sever- 
ing of  the  marriage  tie  to  those  who  are  wearied  of 
the  bonds  of  matrimony. 

Permit  me,  an  old  New  York  lawyer,  now  located 
in  the  practice  of  the  law  in  "beautiful  Oklahoma," 
to  say  to  my  former  brethren  of  the  New  York  bar 
that  while  said  circular  letter  is  true  as  to  the 
causes  for  which  divorces  may  be  granted  by  the 
courts  of  this  Territory,  it  is  deceptive  and  sup- 
presses the  fact  that  a  decree  of  divorce  granted  by 
our  courts  does  not  become  effective  and  operative 
until  six  months  after  the  granting  of  the  decree.  I 
quote  from  our  statutes  as  follows: 

"  Paragraph  4551,  J  672.  It  shall  be  unlawful  for  either  party 
to  such  divorce  suit  to  marry  any  other  person  within  six 
months  from  the  date  of  the  decree  of  divorcement;  and  if  notice 
be  filed  and  proceedings  in  error  be  commenced  as  hereinbe- 
fore provided,  then  It  shall  be  unlawful  for  either  party  to  such 
cause  to  marry  any  other  person  until  the  expiration  of  thirty 
days  from  the  day  on  which  final  judgment  shall  be  rendered 
by  the  Appellate  Court  on  such  appeal;  and  every  person 
marrying  contrary  to  the  provisions  of  this  section  shall  be 
deemed  guilty  of  bigamy,  and  such  marriage  be  absolutely 
void." 

"  Paragraph  4553,  J  674.  Every  decree  of  divorce  shall  recite 
the  day  and  date  when  the  judgment  was  rendered  in  the  cause, 
and  that  the  decree  does  not  become  absolute  and  take  effect 
until  the  expiration  of  six  months  from  said  time." 

A  careful  reading  of  the  statutes  on  the  subject  of 
"divorce,"  and  my  own  observation  of  the  care 
exercised  by  the  courts  here  in  the  trial  of  divorce 
cases,  lead  me  to  the  opinion  and  belief  that  a  de- 
cree of  divorce  for  the  causes  enumerated  in  the 
statutes  and  referred  to  in  the  circular  letter,  is  as 
difficult  to  obtain  here  as  in  New  York;  the  causes 
for  divorce  are  more  numerous  it  is  true,  but  the 
way  is  just  as  hard  here  as  there,  and  when  you  take 
in  consideration  the  fact  that  it  is  possible  under 
the  practice  here  to  get  a  contested  cause  continued 
for  at  least  a  year  before  being  obliged  to  go  to 
trial,  and  a  judgment  by  default  in  an  uncontested 
cause  continued  for  at  least  a  year  before  being  ob- 
liged to  go  to  trial,  and  a  judgment  by  default  in 
an  uncontested  one  to  be  set  aside  at  any  time  ad 
infinitum  after  its  rendition,  with  the  additional 
fact  that  an  unsuccessful  contestant  in  a  divorce 
suit  has  four  months  after  filing  his  notice  of  appeal 
within  which  to  commence  proceedings  in  error  to 
reverse  the  judgment,  and  after  the  appeal  is  per- 
fected the  Appellate  Court  may  not  sit  but  once  a 
year  to  hear  the  appeal,  and  then  may  not  hand 
down  its  decision  for  another  six  or  twelve  months, 
it  is  not  only  possible  but  probable  that  a  divorce 
suit  in  this  Territory  can  be  lengthened  out  by  a 
determined  contestant  from  the  ninety  days  so  sc- 
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ductively  displayed  in  the  letter  referred  to,  to  al- 
most or  quite  as  many  months. 

I  am  credibly  informed  that  our  good  governor 
has  set  inquiries  on  foot  as  to  the  identity  of  the 
author  and  promulgator  of  that  letter,  with  a  view 
of  presenting  him  to  our  courts  for  such  action  as 
shall  be  thought  appropriate  to  the  enormity  of  the 
offense,  and  a  consensus  of  opinion  seems  to  be  that 
our  Supreme  Court  would  most  severely  discipline 
the  offending  person.  L.  B.  Tbeadwelj,. 

Oklahoma  Citt,  O.  T.,  March  31,  1894. 


A  woman  was  summoned  before  a  magistrate  in 
Scotland  for  slandering  her  neighbor.  She  was  fined 
a  guinea,  or  fourteen  days'  imprisonment.  She  paid 
her  fine  and  then  asked  the  court  if  a  person  risked 
imprisonment  for  thinking.  "Certainly  not,"  said 
the  magistrate.  "Very  well,  then,"  screamed  the 
lady,  "I  think  just  the  same  about  her  character 
yet  I" 

In  England  salespeople  in  retail  dry  goods  stores, 
or  as  they  are  called  there,  "drapers'  shops,"  are 
known  as  "assistants."  They  are  not  described  as 
salesmen,  saleswomen  or  salesladies,  and  are  never 
spoken  of  as  clerks,  a  clerk  in  England  being  in- 
variably one  engaged  in  office  work.  In  the  majority 
of  instances  the  employees  of  dry  goods  stores  in 
England  are  boarded  and  lodged  by  their  employers. 
Many  prosperous  storekeepers  there  have  their 
homes  over  their  stores  and  offices,  and  a  small  army 
of  assistants  find  accommodation  there  also.  The 
wants  of  these  assistants  are  attended  to  either  by 
the  wife  of  their  employer  or  by  a  housekeeper. 
Their  health  and  morals  are  carefully  looked  after, 
and  in  sickness  they  often  receive  kind  attention 
and  nursing. 

Reg.  v.  Powell;  2  Den.  C.  C.  403,  illustrates  an 
anomaly  of  the  common  law.  The  prisoner  there 
was  charged  with  burglariously  entering  a  dwelling- 
house  with  intent  to  steal  certain  "goods  and 
chattels."  What  the  prisoner  really  went  after  was 
a  mortgage  deed,  and  Chief  Justice  Jervis  held — 
quite  rightly  no  doubt — the  indictment  bad,  the 
mortgage  deed  as  a  security  being  a  chose  in  action. 
Observe,  had  it  been  paid  off,  the  parchment  and 
wax  would  then  have  been  a  mere  chattel.  This 
nice  distinction  recalls  Hale's  ruling  as  to  homicide 
in  the  commission  of  a  felony — which  Lord  Bram- 
well  not  long  ago  held  to  be  still  law — that  if  a  man 
feloniously  shoots  at  a  tame  duck,  misses  it  and 
kills  a  man,  this  is  murder,  but  it  is  not  murder  if 
the  duck  is  a  wild  one. 

During  the  course  of  a  trial  at  Derby  Assizes  on 
Saturday,  Mr.  Justice  Hawkins  made  some  strong 


comments  on  the  fact  that  the  prisoner  had  been 
arrested  immediately  on  leaving  prison.  After  the 
prisoner  had  been  acquitted  on  the  charge  of  larceny, 
for  which  he  was  tried,  the  judge  said  that  it  was 
too  common  a  practice  to  arrest  a  man  on  the  prison 
steps.  Every  thing  that  was  known  against  the 
prisoner  ought  to  be  brought  to  the  knowledge  of 
the  judge  at  the  time  of  trial,  and  a  man  ought  not 
to  be  arrested  directly  be  came  out  of  prison  for  an 
offense  committed  before  that  for  which  he  had  just 
suffered.  It  was  a  disheartening  thing  for  a  man  to 
be  taken  into  custody  the  moment  he  left  prison. 
The  learned  judge's  remarks  caused  much  applause 
in  court. — Solicitors'  Journal,  London,  March  3. 

A  new  custom  in  divorce  suits  in  which  the  wife 
is  the  defendant  is  becoming  comme  ilfaut  in  Eng- 
land. The  outraged  husband  claims  heavy  damages 
from  the  co-respondent,  with  the  avowed  intention 
of  settling  the  proceeds  on  the  erring  wife.  There 
have  been  two  cases  in  point  this  week.  The  wife 
of  a  lawyer  eloped  with  an  army  officer.  A  few 
days  later  she  begged  her  husband  to  take  her  back. 
Her, lover  had  become  cruel.  He  refused  to  take 
her  back,  but  brought  suit,  and  the  sympathetic 
jury  gave  bim  $7,500  for  the  benefit  of  the  disap- 
pointed woman.  A  well-known  manufacturer  dis- 
covered a  liaison  between  his  wife  and  Count  Sofia 
de  Leucia.  She,  too,  confessed,  but  was  not  for- 
given. The  relentless  husband  told  the  jury  that 
his  wife  would  profit  by  whatever  verdict  they  as- 
sessed against  the  Count.  The  response  was  still 
more  generous.  A  fund  of  $12,500  was  awarded  to 
the  wife  as  a  solace,  with  the  decree  nisi  against 
her.  The  opinion  of  co-respondents  on  this  new 
order  of  things  has  not  been  made  public. — London 
Letter  to  the  New  York  Sun. 

A  trial  by  a  judge  alone  of  an  action  for  breach 
of  promise  of  marriage  is  perhaps  unprecedented. 
The  lady,  whether  she  be  plaintiff  or  defendant, 
does  not  usually  forego  the  advantage  which  the 
chivalrous  feelings  that  dwell  in  the  breasts  of  a 
British  jury  give  to  one  of  her  sex.  It  happened 
however  at  the  Newcastle  Assizes,  in  a  consolidated 
action  for  breach  of  promise  and  seduction,  that  the 
plaintiffs  had  omitted  to  give  notice  of  their  desire 
to  have  the  cause  tried  with  a  jury.  An  application 
was  made  to  Mr.  Justice  Lawrance,  after  the  Assizes 
had  begun,  to  alter  the  mode  of  trial;  but  the 
learned  judge  was  then  powerless  to  grant  the  ap- 
plication, as  the  defendant's  counsel  wisely  refused 
to  consent.  The  case  was  tried  by  Mr.  Justice  Col- 
lins, who  gave  judgment  for  the  defendant  on  the 
question  of  the  promise  to  marry,  and  for  the  seduc- 
tion awarded  the  plaintiff  the  small  but,  under  the 
peculiar  circumstances  of  the.  case,  adequate  sum  of 
£10. — London  Law  Journal,  March  10. 
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Albany,  April  21,  1894. 


(8>vxxznt  Qopice. 

[All  eominuolcatlons  intended  for  (he  Editor  should  be  ad- 
dressed simply  to  the  Editor  of  Thb  Albakt  Law  Journ.ii.. 
All  letters  relating  to  advertisements,  subscriptions,  or  other 
business  matters,  should  be  addressed  to  Thc  Albany  Law 

JOtTBHAL  COKPA.TI.!  

THE  maxim  In  pari  delicto  potior  est  conditio 
possidentis  for  defendentis]  is  well  recog- 
nized, and  has  been  acted  upon  in  many  cases 
in  which  the  courts  have  refused  to  assist  one 
party  to  an  illegal  transaction  as  against  the 
other.  But  the  recent  decision  of  the  High 
Court  of  Appeal  in  England,  in  Re  Thomas 
(reported  elsewhere),  shows  that  this  maxim  is 
not  of  universal  application.  The  point  arose 
thus-  An  application  was  made  by  a  client 
against  his  former  solicitor  for  an  order  that  the 
solicitor  should  deliver  a  bill  of  costs  and  a  cash 
account  of  moneys  paid  to  him  by  the  client  for 
the  purposes  of  some  litigation,  and  that  the 
bill  should  be  taxed  and  the  account  settled  by 
a  master.  One  of  the  defenses  set  up  by  the 
solicitor  was,  that  the  work  which  he  had  been 
employed  by  the  client  to  do  was  illegal,  on  the 
ground  of  champerty  and  maintenance,  and  that 
therefore  no  assistance  ought  to  be  given  by 
the  court  to  either  party  as  against  the  other. 
The  Court  of  Appeal  (affirming  the  decision  of 
Mathew  and  Collins,  JJ.)  overruled  this  objec- 
tion. Lindley,  L.  J.,  who  delivered  the  judg- 
ment of  the  court,  said  that  it  was  startling  to 
have  such  a  defense  set  up  by  a  solicitor  and 
officer  of  the  court  against  his  client,  who  was 
invoking  the  jurisdiction  of  the  court  to  compel 
him  to  deliver  his  bill  of  costs  and  cash  ac- 
count. And  the  learned  lord  justice  made  use 
of  the  following  vigorous  language,  which  de- 
serves to  be  quoted:  "Is  the  court  to  listen  to 
a  solicitor  who,  after  acting  for  and  advising 
his  client,  and  taking  his  money,  is  mean 
enough  to  denounce  him  and  set  up  the  illegality 
of  the  client's  conduct  as  a  reason  why  the 
court  should  not  call  its  own  officer  to  account  ? 
Or  is  the  court  judicially  to  hold  that,  although 
it  may  strike  such  a  solicitor  off  the  rolls,  it 
cannot  legally  compel  him  to  do  that  which 
every  man  with  a  spark  of  honor  would  do  with- 
out hesitation,  viz. :  account  to  the  client  who  J 
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has  employed  him?  We  emphatically  protest 
against  any  such  notion.  The  court  expects 
and  exacts  a  high  standard  of  honor  on  the  part 
of  solicitors  to  their  clients,  and  ought  not  to 
listen,  and  will  not  listen,  to  such  a  scandalous 
defense  as  that  set  up  in  this  case."  His  lord- 
ship added  that  the  doctrine  laid  down  by  Lord 
Mansfield  in  Holman  v.  Johnson,  Cowp.  343, 
and  acted  upon  by  the  Court  of  Appeal  in  Scott 
v.  Brown  (1892),  2  Q.  B.  724,  had  never  been 
applied,  and  ought  not  to  be  applied,  to  the  ex- 
ercise of  the  jurisdiction  of  the  court  over  its 
officers.  The  Solicitors'  Journal  says  that 
solicitors  will  cordially  acquiesce  in  the  high 
standard  thus  exacted  by  the  court  for  the 
regulation  of  their  conduct,  which  indeed  only 
represents  the  standard  by  which,  in  the  great 
majority  of  cases,  they  are  guided  in  their  deal- 
ings with  their  clients. 


A  certain  brand  of  whiskey  known  as  "  Cana- 
dian Club,"  found  great  favor  at  the  time  of 
the  Chicago  Exhibition,  and  seems  to  have  taken 
such  a  hold  on  Chicago  whiskey  drinkers,  that 
one  or  two  firms  bought  up  empty  bottles  bear- 
ing the  popular  label,  and  filled  them  with 
decoctions  of  their  own.  The  proprietors  of 
the  genuine  "  Canadian  Club  "  brand  would  ap- 
pear to  be  without  a  remedy,  as  the  law,  although 
it  recognizes  geographical  names  as  valid  trade- 
marks, only  does  so  when  such  names  are  used 
in  a  purely  arbitrary  sense.  "  A  merely  geo-  * 
graphical  name  is  held  not  to  be  a  valid  trade- 
mark upon  the  principle  that  no  one  has  a  right 
to  appropriate  to  his  exclusive  use  the  name  of  • 
a  region  so  that  others  in  the  same  region  can- 
not produce  or  sell  a  like  product. " 


One  of  the  cases  decided  by  the  Court  of 
Appeals  last  week  is  of  interest  on  the  question 
of  the  proper  basis  for  fixing  an  attorney's  fees. 
Samuel  H.  Randall,  who  has  been  a  practising 
lawyer  in  New  York  city  for  many  years,  sought 
to  recover  the  amount  of  the  fees  which  he 
alleged  were  due  to  him  for  services  rendered 
to  George  W.  Packard.  Mr.  Packard  had  sub- 
scribed to  a  large  amount  of  the  stock  of  the 
Perry  Stove  Company,  and  was  afterward  anx- 
ious to  be  relieved  from  his  subscription.  He 
applied  to  Mr..  Randall,  and  after  many  con- 
sultations and  some  correspondence,  the  sub- 
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scription  was  cancelled  and  some  property 
which  had  been  turned  over  to  the  stove  com- 
pany was  returned  to  Mr.  Packard.  Mr.  Ran- 
dall received  a  retaining  fee  of  $1,000  and  other 
sums,  amounting  in  all  to  $2,000.  He  brought 
suit  for  $23,000,  declaring  that  Mr.  Packard 
had  expressed  himself  as  willing  to  pay  $25,000, 
and  that  his  services  were  worth  that  amount. 
He  had  been  at  work  on  the  case  for  about 
three  months.  He  secured  the  testimony  of 
three  elderly  members  of  the  bar,  who  declared 
that  the  services  were  worth  125,000.  On  the 
other  hand,  Hamilton  Harris  and  Simon  W. 
Rosendale,  of  Albany,  both  of  whom  had  been 
consulted  regarding  some  aspects  of  the  case, 
and  John  M.  Scribner,  William  J.  Curtis  and 
Jacob  M.  Miller,  of  New  York,  who  are  well- 
known  members  of  the  bar,  declared  that  Mr. 
Randall's  services  were  not  worth  more  than 
$2,500.  Some  of  them  said  that  if  it  were  true, 
as  Mr.  Randall  asserted,  that  he  had  saved  his 
client  $70,000,  which  otherwise  he  would  have 
lost,  the  compensation  might  well  have  been 
more  than  $2,500.  The  jury  awarded  Mr. 
Randall  $10,000,  in  addition  to  the  $2,000 
which  he  had  previously  received,  and  the  ver- 
dict has  been  sustained  by  the  appellate  courts. 
The  Court  of  Appeals  has  also  affirmed  the 
order  denying  the  motion  for  a  new  trial,  based 
on  the  ground  that  Mr.  Randall  had  committed 
perjury  in  giving  his  evidence.  He  was  asked: 
"Were  you  ever  disbarred  in  Boston?"  and 
answered,  "Never."  An  order  of  court  was 
produced,  made  in  Boston  thirty  years  ago,  in 
which  a  judge  directed  that  Mr.  Randall  be  not 
allowed  to  practise  law.  The  courts  held  that 
as  Mr.  Randall  declared  that  this  was  not  a 
legal  disbarment,  he  might  have  given  his  an- 
swer without  perjury. 


Law  book  publishers,  says  the  New  York 
Tribune,  are  as  a  rule  fairly  prosperous,  but  it 
is  difficult  to  believe  that  their  profits  can  be  as 
large  now  as  in  the  earlier  days  of  legal  litera- 
ture. Law  books  are  published  on  the  smallest 
subdivisions  of  legal  principles.  A  two-volume 
work  on  chattel  mortgages,  and  one  of  equal 
size  on  extraordinary  reliefs,  a  $6  book  on  tax 
titles,  and  others  almost  equally  expensive  on 
water  rights,  quasi-contracts,  subrogation  and 
collateral  attacks  were  among  the  works  issued 


last  year.  A  large  volume  has  already  ap- 
peared this  year  on  "  Judicial  Interpretation  of 
the  United  States  Tariff  Tax,"  and  new  edi- 
tions of  a  well-known  author  on  chattel  mort- 
gages and  liens  cover  three  volumes.  A  new 
volume  on  intoxicating  liquors  is  not  intended 
for  the  bartender  but  for  the  legal  practitioner. 
A  new  and  large  series  of  elementary  treatises  is 
promised  from  one  of  the  large  law  publishing 
houses  of  the  West.  Few  lawyers  now  attempt 
to  purchase  any  considerable  portion  of  the 
new  books  published,  and  it  seems  a  question 
whether  competition  will  not  cause  the  finan- 
cial ruin  of  some  of  the  most  prolific  publishers. 
The  magazines  and  the  books  on  the  lighter 
phases  of  the  law  seem  to  be  among  the  more 
successful  publications. 


The  question  whether  a  criminal  trial  can 
under  any  circumstances  proceed  with  only 
eleven  jurors,  has  usually  been  decided  in  the 
negative.  In  this  State,  where  a  defend- 
ant consented  to  the  absence  of  one  of  the 
jurors,  the  verdict  was  nevertheless  set  aside. 
Two  recent  decisions  under  different  jurisdic- 
tions have  dealt  with  the  right  to  discharge  one 
of  the  impanelled  jurors.  In  the  United 
States  District  Court  in  Kentucky,  while  a  trial 
for  a  misdemeanor  was  in  progress,  one  of  the 
jurors  received  a  telegram  stating  that  his  wife's 
mother  was  dying.  He  appealed  to  the  judge 
to  excuse  him,  and  the  three  attorneys  for  the 
defendant  signed  a  written  consent  that  the 
trial  should  proceed  before  the  remaining  eleven 
jurors.  The  trial  continued  for  three  days 
afterward,  the  defendant  sitting  close  to  the 
jury-box.  At  the  end  of  the  trial,  and  after  his 
conviction,  the  defendant  asserted  that  he  had 
never  consented  to  the  discharge  of  one  juror, 
and  that  his  attorneys  had  acted  without  his 
knowledge.  His  attorneys  also  said  that  they 
had  not  informed  their  client  of  their  action. 
The  trial  judge,  in  a  long  opinion  referring  to 
several  cases,  says  that  in  murder  trials  the 
presence  of  twelve  jurors  cannot  be  waived, 
but  in  trials  for  misdemeanor  the  defendant 
might  waive  the  right  to  a  full  number  of 
jurors.  In  the  case  before  him  however  he 
said  that  the  attorneys  might  have  kept  the  de- 
fendant in  ignorance  of  their  action  in  excusing 
the  juror,  and  he  allowed  a  new  trial.  The 
Supreme  Court  of  Georgia  has  decided  by  a 
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majority  vote  in  a  recent  case  that  a  judge  in 
the  trial  of  a  capital  case  had  the  right  to  dis- 
charge a  juror  whose  mother  had  died  while 
the  case  was  on  trial.  The  judge,  after  dis- 
charging the  juror,  declared  a  mistrial,  and  at  a 
subsequent  trial  overruled  a  plea  of  former 
jeopardy.  The  minority  judge  in  the  Supreme 
Court  held  that  the  trial  judge  had  no  right  to 
discharge  the  juror.  He  says:  "When  the 
mother  of  a  juror  dies,  pending  the  trial  of  a 
capital  case,  the  true  necessity  which  arises  is 
absence  from  the  funeral,  not  absence  from  the 
trial.  The  juror  being  set  apart  and  dedicated 
to  the  work  of  delivering  the  accused  from 
deadly  peril,  is  to  be  regarded  as  if  in  a  far 
country,  or  confined  in  chains  which  cannot  be 
broken.  His  public  trust  denies  indulgence  to 
his  private  sorrow.  The  sacred  duty  to  the 
dead  is  cancelled  by  the  more  sacred  duty 
which  he  owes  to  the  living." 


It  is  well  rooted  in  the  legal  mind  that  the 
word  "  month  "  in  mercantile  contracts  is  always 
understood  to  mean  a  calendar  month,  and  now 
an  English  court  at  Birkenhead  has  decided  in 
the  case  of  Ryan  v.  Manchester  Ship  Canal  Pon- 
toons and  Dry  Dock  Co.,  what  is  to  be  under- 
stood as  a  "  day  "  in  such  contracts.  The  evi- 
dence in  the  case  showed  that  in  the  month  of 
January  of  the  present  year,  communications 
by  letter  and  telegram  passed  between  the 
plaintiff  and  the  defendant  company,  with  ref- 
erence to  hiring  a  steam  launch,  with  the  result 
that  the  defendants  agreed  to  take  her  at  £4  a 
day,  with  attendants.  The  plaintiff  stated  that 
he  meant  a  day  of  twelve  hours,  whilst  the  de- 
fendants claimed  that  it  meant  one  of  twenty- 
four  hours.  At  the  outset  the  defendants 
raised  an  objection  that  as  the  contract  was  in 
writing  and  unstamped,  the  plaintiff  could  not 
sue  on  it,  and  further  that  as  the  document  was 
a  charter-party  it  could  not  be  stamped  after- 
ward even  on  payment  of  the  penalty.  After 
hearing  arguments  of  counsel  upon  this  pre- 
liminary objection  the  judge  held  that  as  the 
defendants  had  not  specifically  agreed  to  take 
the  launch  at  the  price  mentioned  in  the  plain- 
tiff's telegrams,  the  contract  itself  was  not  com- 
plete on  the  telegrams  and  letters,  and  there- 
fore was  partly  verbal  and  partly  written.     For 


this  reason  he  overruled  the  objection  as  to 
non-stamping.  He  also  held  that,  looking  at 
the  nature  of  the  transaction,  the  documents 
did  not  amount  to  a  charter-party.  The  action 
then  proceeded  on  its  merits.  In  support  of 
the  plaintiff's  case  expert  evidence  was  given, 
that  in  the  steam  tug  trade  of  Liverpool,  a 
"  day  "  meant  a  day  of  twelve  hours,  and  that 
if  a  tug  or  launch  was  employed  after  that  time 
she  was  entitled  to  be  paid  overtime.  The  de- 
fendants, on  the  other  hand,  called  witnesses, 
who  gave  it  as  their  opinion  that  a  day  meant 
twenty-four  hours.  In  giving  judgment  the 
court  held  that  no  custom  establishing  twenty- 
four  hours  as  a  day  had  been  proved,  and  hav- 
ing regard  to  the  evidence  given  by  the  plain- 
tiff, and  to  the  fact  that  the  launch  was  hired 
with  attendants,  and  that  there  was  no  accom- 
modation on  the  launch  for  the  men  to  sleep  at 
night,  and  only  two  men  were  sent  with  her,  a 
day  must  be  considered  one  of  twelve  hours. 
The  launch  having  been  worked  by  the  defend- 
ants on  the  canal  at  night-time  as  well  as  dur- 
ing the  day,  they  must  pay  for  any  time  occu- 
pied beyond  the  twelve  hours  at  the  rate  for 
which  the  twelve  hours  were  charged. 


A  prominent  lawyer  of  New  Orleans  has  an 
elephant  on  his  hands,  not  the  figurative  article, 
but  a  real  live  elephant.  It  came  about  in  this 
way;  Davis's  circus  has  been  exhibiting  in  the 
lower  portion  of  that  city.  Business  has  been 
bad  and  the  employees'  salaries  became  in 
arrears.  The  people  had  to  live  and  the  ani- 
mals had  to  be  fed,  consequently  money  must 
be  had.  Davis  in  his  troubles  consulted  the 
lawyer,  who  agreed  to  advance  the  necessary 
funds,  taking  the  elephant  as  security.  What 
is  bothering  the  attorney  just  at  present  is  what 
to  do  with  the  beast  as  it  is  eating  him  into 
poverty. 

It  is  noted  that  the  opinions  recently  written 
in  the  Court  of  Appeals  have  been  much  shorter 
than  in  the  earlier  days  of  the  court,  and  the 
evidence  of  great  industry  shown  by  the  large 
number  of  decisions  last  week  gives  promise 
that  cases  will  not  be  allowed  to  accumu- 
late on  the  calendar  as  rapidly  'as  has  been 
feared. 
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DEATH  OF  DAVID  DUDLEY  FIELD. 

DAVID  DUDLEY  FIELD  arrived  home  at  New 
York  on  Wednesday,  April  11,  from  England 
and  Italy,  having  celebrated  his  eighty-ninth  birth- 
day in  Rome,  February  13.  He  sailed  from  Genoa 
on  the  Columbia,  March  29.  The  rough  voyage 
"  prostrated  everybody  on  board  except  Mr.  Field." 
The  veteran  jurist  in  his  ninetieth  year  showed  „to 
better  advantage  than  any  other  passenger.  On 
landing  he  was  ushered  into  a  warm  room,  where 
the  customs  inspector  examined  his  baggage.  Then 
he  went  out  into  the  wintry  storm,  entered  a  cold 
carriage  and  was  driven  to  bis  home,  22  Gramercy 
Park.  He  went  up  to  his  room  unassisted,  and 
afterward  ate  a  hearty  dinner,  and  received  callers. 
At  3:80  on  Thursday  morning  his  bell  awoke  his 
attendant,  who  found  Mr.  Field  had  experienced  a 
chill.  His  doctor  was  summoned,  who  found  his 
temperature  one  hundred  and  two  degrees  and  his 
respiration  forty  to  the  minute.  His  physician 
stayed  with  him  to  the  end.     The  Bun  says: 

At  Mrs.  Field's  request  Dr.  Frank  Delafleld  was  called  in 
consultation.  During  the  evening  Mr.  Field  sank  into  astupor. 
At  11  p.  m.  he  could  not  speak,  although  he  seemed  to  under- 
stand what  was  said  to  him.  At  8  a.  m.,  Mr.  Field  was  sinking. 
Re  would  stop  breathing  entirely  for  a  minute,  and  then  re- 
sume faintly  at  first  and  then  more  regularly,  only  to  lose 
power  to  breathe  again  for  a  minute.  At  8:80  p.  h.,  the  pause 
was  longer  than  a  minute,  and  the  doctor  said,  "  He  Is  dead . " 

Lady  Musgrave  of  East  Grinstead,  Sussex,  Eng- 
land, his  only  surviving  child,  was  notified  by  cable 
of  Mr.  Field's  death. 

David  Dudley  Field  was  the  oldest  son  of  the 
Rev.  David  Dudley  Field.  He  was  born  in  Haddam, 
Conn.,  February  13,  1805,  graduated  at  Williams 
College  in  1825,  and  was  admitted  to  the  bar  in 
New  York  in  1828.  He  owed  none  of  his  position 
or  prominence  to  politics  or  office.  He  devoted  his 
life  to  his  profession  and  was  the  pioneer  in  reform- 
ing the  common-law  procedure  of  the  courts  and 
doing  away  with  antiquated  forms.  He  succeeded 
in  having  many  of  his  reforms  adopted  in  this 
State.  As  a  whole,  or  in  part,  they  were  afterward 
adopted  in  a  majority  of  the  States  of  the  Union, 
and  his  system  formed  the  basis  for  the  radical  re- 
form of  procedure  in  England.  Down  to  1865  Mr. 
Field  was  engaged  in  work  of  this  character.  In 
1866  he  brought  before  the  public  in  England  his 
proposal  for  a  reform  of  the  law  of  nations,  and  in 
1873  presented  his  "  Outlines  of  an  International 
Code." 

He  had  been  a  democrat  until  the  Fremont  cam- 
paign, but  from  that  time  until  after  the  war  he  was 
a  republican.  In  the  exciting  times  following  the 
Tilden-Hayes  election  and  contest  Mr.  Field  was  in 
Congress  and  took  a  prominent  part  in  the  settle- 
ment of  the  difficulty,  being  one  of  the  leading  sup- 
porters of  the  cause  of  Mr.  Tilden.  Mr.  Field  was 
a  man  of  profound  learning,  of  varied  attainments 


and  of  brilliant  intellect.  His  mental  faculties  were 
unimpaired  at  the  time  of  his  death,  although  be 
was  in  the  ninetieth  ysar  of  his  age,  and  he  was  en- 
gaged upon  his  autobiography.  "My  one  great 
ambition,"  said  he,  "is  to  have  my  codes  adopted 
all  over  the  world.  They  are  written  and  published. 
It  is  only  a  question  of  time  when  they  will  be  ac- 
cepted." It  was  as  the  great  lawyer  and  codifier  of 
the  law  that  he  compelled  the  world's  admiring 
notice  and  assured  to  himself  a  place  in  its  remem- 
brance. ' '  Not  only  was  he  in  his  day  facile  princept, 
at  the  head  of  the  bar,  in  learning  and  ability  be- 
yond the  province  and  compass  of  any  other  lawyer 
in  America,"  remarked  Judge  Pryor  from  the  bench 
in  announcing  his  death,  "  but  he  has  contributed 
to  promote  law  reform  by  imparting  to  our  profes- 
sion the  accuracy  and  symmetry  of  a  progressive 
science."  Then  the  judge  went  on  to  say  that  if  at 
any  time  in  recent  years  one  had  asked  the  question 
in  any  civilized  land,  "  Who  is  the  greatest  Ameri- 
can lawyer? "  the  prompt  reply  would  have  been, 
"David  Dudley  Field."  This  sounds  like  the  lan- 
guage of  extravagant  eulogy,  but  it  is  the  sober 
truth.  Of  his  three  brothers,  one  is  Justice  Field, 
of  the  Supreme  Court  of  the  United  States,  another 
the  late  Cyrus  W.  Field,  the  father  of  the  Atlantic 
cable,  and  the  third,  the  Rev.  Henry  M.  Field,  like 
his  father,  a  clergyman  and  historian.   - 


CONTRACT     NOT    TO    PRACTISE    MEDI- 
CINE-BREACH. 

NEW  YORK  COURT  OF  APPEALS,  NOVEMBER  28. 1898. 

Greenfield  v.  Getman. 

An  agreement  of  a  physician,  with  a  purchaser  of  his  busi- 
ness, not  to  practise  medicine  or  surgery,  providing  that 
to  practise  medicine  or  surgery  shall  mean  to  prescribe 
for,  to  compound  medicine  for,  ad  rise  or  visit  any  sick 
person,  or  to  perform  any  act  required  of  a  person  legally 
qualified  to  practise  medicine  or  surgery,  specifying  $1,500 
as  liquidated  damages  for  a  violation  thereof,  and  made  in 
pursuance  of  an  agreement  to  execute  merely  a  contract 
not  to  practise  medicine  or  surgery,  will  be  held  to  pro- 
hibit merely  the  practise  of  medicine  and  surgery,  and  not 
to  have  been  violated  by  a  single  visit  In  consultation  on  a 
person  tn  extremis,  when  no  charge  was  made,  though  a 
small  fee  was  paid,  or  by  prescribing  for  a  few  persons 
without  charge,  who  came  to  his  drug  store  for  medicine. 

APPEAL  from  Supreme  Court,  General  Term, 
Fourth  Department.  Action  by  Melvin  L. 
Greenfield  against  George  W.  Getman  and  another, 
executors  of  Jacob  F.  Getman,  deceased.  From  a 
judgment  of  the  General  Term  (21  N.  Y.  Supp.  475) 
affirming  a  judgment  for  plaintiff,  defendants  ap- 
peal. 

Matteson  A  De  Angelit  (P.    0.  J.  De  Angelu,  of 
counsel),  for  appellants. 

Mih  A  Burke  (Ji.  J.  FHeh,  of  counsel),  for  respond- 
ent. 
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Matnard,  J.  The  plaintiff  has  recovered  in  this 
action  for  an  alleged  breach  of  a  covenant  with  de- 
fendants' testator  not  to  practise  medicine  or  sur- 
gery within  a  prescribed  territory  for  a  period  of 
five  years.  For  convenient  description  the  defend- 
ants' testator  will  be  referred  to  as  the  "  defendant.'' 
The  contracting  parties  were  physicians  and  sur- 
geons at  Durhamville,  Oneida  county.  The  defend- 
ant had  been  practising  medicine  at  that  place  for 
ten  or  twelve  years,  and  the  plaintiff  had  but  re- 
cently moved  there,  when,  on  April  11,  1884,  they 
entered  into  an  agreement  by  the  terms  of  which 
they  were  to  practise  medicine  and  surgery  as  co- 
partners for  the  term  of  one  year,  at  the  expiration 
of  which,  the  contract  provided  that  the  defendant 
would  execute  to  the  plaintiff  a  valid  written  agree- 
ment and  guaranty  that  thereafter  he  would  not 
practise  medicine  or  surgery  at  Durhamville,  or 
within  a  radius  of  five  miles  thereof,  or  if  he  did,  he 
would  forfeit  and  pay  to  the  plaintiff  a  sum  double 
the  consideration  named  in  the  agreement,  with  an 
amount  double  the  fees  usually  charged  in  such 
cases.  The  special  consideration  of  the  agreement 
so  to  be  executed  was  the  sura  of  $500  then  paid  by 
the  plaintiff;  and  it  was  stipulated  that  in  case  of 
failure  to  execute  such  agreement,  the  defendant 
should  forfeit  and  pay  to  the  plaintiff  the  sum  of 
$1,500  as  liquidated  damages  agreed  on  by  the  par- 
ties. At  the  expiration  of  the  year  the  further 
agreement  was  made  by  the  defendant,  in  which  he 
covenanted  that  he  would  not  practise  medicine  and 
surgery  for  five  years  either  in  the  town  of  Verona, 
Oneida  county,  or  the  town  of  Lenox,  Madison 
county,  in  which  towns  the  village  of  Durhamville 
is  situated. 

The  agreement  then  contained  the  following  pro- 
vision: "  Second.  It  is  mutually  agreed  by  and  be- 
tween the  parties  hereto  that  to  practise  medicine 
and  surgery  as  above  mentioned  shall  be  construed 
to  mean  to  prescribe  for,  to  compound  medicine  for, 
advise  or  visit  any  person  sick  or  disabled,  or  to 
perform  any  act  or  service  which  the  laws  of  the 
State  of  New  York  at  present  require  to  be  done  by 
a  person  legally  qualified  to  practise  medicine  and 
surgery." 

The  agreement  further  provided,  that  owing  to 
the  impossibility  of  obtaining  sufficient  evidence  on 
which  to  base  the  measure  of  damages  for  a  viola- 
tion of  it,  the  defendant  should  forfeit  and  pay  to 
the  plaintiff  the  sum  of  $1,500,  which  was  not  to  be 
regarded  as  a  penalty  for  such  violation,  but  as  a 
measure  of  liquidated  damages  agreed  on  by  the 
parties.  After  the  execution  of  this  agreement  the 
defendant  remained  at  Durhamville  for  nearly  a 
year,  but  did  not  practise  his  profession,  and  no 
claim  was  made  for  any  breach  of  the  agreement 
during  that  time.     He  then  removed  to  the  village 


of  Oneida,  in  the  town  of  Lenox,  and  two  miles  dis- 
tant from  Durhamville,  and  entered  into  partner- 
ship there  with  another  in  the  business  of  selling 
drugs,  books,  stationery,  law  blanks,  wall  paper, 
pictures  and  picture  frames,  and  artists'  materials, 
in  which  he  was  engaged  until  1889,  when  he  retired 
from  the  business,  and  died  in  July  of  that  year. 
The  plaintiff  purchased  drugs  at  the  store,  and  it  is 
not  shown  that  he  made  any  objection  to  the  con- 
duct of  the  business  by  the  defendant. 

After  the  latter's  death  the  plaintiff  presented  a 
claim  against  his  estate  to  the  executors  of  his  will 
for  the  sum  of  $1,500,  damages  for  the  breach  of 
the  defendant's  covenant  not  to  practise  medicine 
and  surgery,  and  upon  its  rejection  brought  this  ac- 
tion. 

During  the  four  years  and  over  which  intervened 
between  the  execution  of  the  agreement  and  the 
death  of  the  defendant  only  nine  different  acts  were 
proven  which,  it  is  insisted,  constituted  the  breach 
complained  of,  and  made  his  estate  a  debtor  to  the 
plaintiff  in  the  sum  of  $1,500.  The  first  of  these 
occurred  in  April,  1887,  when  he  attended  as  coun- 
sel with  two  other  physicians  upon  a  person  in  ex- 
tremis, for  which  he  made  no  charge,  but  was  paid 
and  accepted  a  small  fee.  This  was  the  only  pro- 
fessional visit  proven.  In  all  the  other  cases  the 
persons  prescribed  for  came  to  the  drug  store,  and 
were  furnished  with  medicines  suitable  for  their  re- 
spective ailments.  Some  of  these  medicines  were 
what  is  known  as  "patent  remedies,"  and  such  as 
are  kept  in  stock  and  for  sale  at  all  drug  stores.  No 
charge  was  made  for  medical  advice.  Only  the 
medicines  were  paid  for,  and  the  aggregate  of  all 
was  less  than  $10. 

It  is  not  contended  by  the  plaintiff  that  this  proof 
is  sufficient  to  establish  the  fact  that  the  defend- 
ant was  engaged  in  the  practise  of  "  medicine  "  and 
"surgery  "  within  the  prohibited  period  or  radius, 
according  to  either  the  popular  or  legal  signification 
of  these  terms;  but  it  is  insisted  that  the  parties 
have,  by  their  agreement,  defined  what  shall  con- 
stitute such  practice,  and  that  the  performance  by 
the  defendant  of  a  single  act,  such  as  is  described 
in  the  second  paragraph  of  the  article  above  quoted, 
rendered  him  liable  for  the  full  amount  of  damages 
recoverable  for  a  breach  of  its  conditions.  Un- 
doubtedly the  parties  might  so  stipulate,  and  they 
would  be  bound  by  their  contract,  and  the  courts 
could  not  refuse  to  enforce  it;  but  before  such  a 
meaning  should  be  given  to  an  agreement  of  this 
kind,  it  should  appear,  upon  a  fair  and  reasonable 
interpretation  of  its  provisions,  in  the  light  of  the 
circumstances  under  which  it  was  made,  and  of  the 
evident  intent  and  object  of  its  execution,  that  no 
other  inference  is  justly  permissible. 

While  the  law,  to  a  certain  extent,  tolerates  con- 
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tracts  in  restraint  of  trade  or  business  when  made 
between  vendor  and  purchaser,  and  will  uphold 
them,  they  are  not  treated  with  special  indulgence. 
They  are  intended  to  secure  to  the  purchaser  of  the 
good-will  of  a  trade  or  business  a  guaranty  against 
the  competition  of  the  former  proprietor.  When 
this  object  is  accomplished,  it  will  not  be  presumed 
that  more  was  intended.  Construing  this  agree- 
ment in  accordance  with  its  obvious  purpose,  we 
think  the  definition  in  paragraph  two  of  the  acts, 
which  shall  be  construed  to  constitute  the  practice 
of  medicine  and  surgery,  did  not  enlarge  the  mean- 
ing of  that  term,  but  was  regarded  by  the  parties  as 
a  specification  of  the  things  which,  if  systematically 
or  habitually  or  frequently  done,  would  be  a  breach 
of  the  agreement.  If  the  plaintiffs  contention  pre- 
vails, it  would  follow  that  the  visitation  of  a 
single  patient,  and  as  on  act  of  charity,  would  ren- 
der the  defendant  liable  for  the  full  penalty  of  the 
contract.  Even  the  filling  of  a  physician's  pre- 
scription would  be  a  breach,  if  this  literal  and  tech- 
nical construction  is  to  be  adopted,  for  it  would  be 
a  compounding  of  medicine  for  a  sick  person,  and 
thus  within  the  description  of  the  prohibited  acts- 
It  was  evidently  the  purpose  of  the  second  para- 
graph of  the  agreement  to  explain  and  illustrate  the 
meaning  of  the  generic  terms  employed  in  the  first 
paragraph,  and  not  to  subvert  or  destroy  their  ordi- 
nary signification. 

Effect  should  be  given  to  both  paragraphs ;  other- 
wise the  first  was  superfluous.  A  covenant  not  to 
do  any  act  described  in  the  second  would  have  been 
sufficient.  The  agreement  should  also  be  read  in 
the  light  of  the  previous  one  by  which  the  defend- 
ant had  bound  himself  to  execute  it,  and  which  spe- 
cifically described  the  terms  of  the  obligation  he 
was  to  assume,  and  which  supplied  the  considera- 
tion for  it.  That  required  a  guaranty  not  to  prac- 
tise medicine  and  surgery,  and  nothing  more. 
There  was  no  hint  or  suggestion  of  a  covenant 
which  would  render  the  defendant  liable  for  an  iso- 
lated act,  which  would  not  in  law  be  deemed  to 
constitute  the  practice  of  medicine.  Unless  the 
language  employed  in  the  later  agreement  imports 
an  irreconcilable  variance,  it  will  be  presumed  that 
the  executed  covenant  was  not  intended  to  have  a 
different  meaning  or  a  wider  scope  from  that  re- 
quired by  the  terms  of  the  agreement  which  com- 
pelled its  execution. 

It  was  not  necessary  to  wait  until  the  expiration 
of  the  five  years  named  in  the  contract  before  as- 
serting a  claim  to  the  liquidated  damages.  If  the 
respondent's  contention  is  sound,  the  making  of  a 
single  professional  visit,  or  the  giving  of  medical 
advice  in  a  single  case,  constituted  a  breach  of  the 
entire  covenant,  and  rendered  the  defendant  liable 
for  the  full  sum  stipulated.  No  more  could  be  re- 
covered if  the  defendant  made  daily  calls  upon  the 


sick  and  administered  professional  treatment  to  all 
who  applied  for  relief.  Neither  reason  nor  justice 
favors  such  a  view  of  the  rights  of  the  parties  un- 
der this  contract. 

The  defendant  was  not  restrained  by  his  covenant 
from  engaging  in  the  business  of  a  druggist.  At  the 
present  day  the  occupation  of  a  pharmacist  and  that 
of  a  physician  are  essentially  distinct.  An  agree- 
ment not  to  engage  in  the  one  does  not  preclude  the 
party  from  engaging  in  the  other,  so  long  as  the  one 
is  not  used  as  a  cover  for  the  operations  of  the  other. 
There  is  no  sufficient  evidence  in  the  record  to  sup- 
port the  conclusion  that  the  defendant  made  use  of 
bis  business  as  a  druggist  for  the  fraudulent  pur- 
pose of  escaping  liability  for  a  violation  of  his  cov- 
enant. The  business  was  conducted  in  the  usual 
manner,  and  the  plaintiff  suffered  no  damage  on  that 
account. 

The  judgment  must  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Ail  concur. 


THE  MEASURE  OF  DAMAGES. 

NEW  YORK  CITY  COUKT,  GENERAL  TERM,  DECEMBER, 
1883. 

Strakoscb  v.  Wray. 

The  true  measure  of  damages  for  violating  contract  to  take 
board  and  lodging  is  not  what  the  parties  agreed  to  pay 
but  what  the  plaintiff  lost  in  consequence  of  the  breach. 

APPEAL  from  judgment  entered  on  verdict  in 
favor  of  plaintiff. 

OoeUer  &  Warren,  for  appellant. 

Jidiui  Lehmann,  for  respondent. 

Eiirlich,  C.  J.  The  plaintiff,  a  boarding- house- 
keeper, agreed  to  furnish  board  and  lodging  to 
forty-five  persons,  to  be  sent  to  her  house  by  the 
committee  of  the  Eleventh  International  Christian 
Endeavor  Convention,  of  which  the  defendant  was 
treasurer.  The  members  of  the  committee  resolved 
themselves  into  an  organization  answering  the  de- 
scription, under  our  Code,  of  a  joint-stock  associa- 
tion. Code,  §  1919;  Ebbinghauser  v.  Worth  Club, 
4  Abb.  N.  C.  300;  Clancy  v.  Terhnne,  1  Cir.  Ct.  Rep. 
339 ;  Colin  v.  Borst,  36  Hun,  562.  The  committee 
assumed  charge  of  every  thing  connected  with  the 
enterprise,  and  made  all  contracts  required  to  give 
efficacy  to  the  movement.  The  undertaking  was  a 
laudable  one,  capable  of  beneficial  results.  The 
plaintiff  gave  credit  to  the  committee,  and  made 
her  contract  on  the  faith  of  the  responsibility  of  its 
members.  She  might  have  been  more  exacting  by 
requiring  some  one  to  agree  to  be  responsible  for 
the  contract,  but,  considering  the  high  character  of 
the  people  with  whom  she  was  dealing,  in  all  proba- 
bility deemed  this  precaution  unnecessary. 

The   claim   seems  to  be  a  meritorious  one,  and 
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ought  to  be  discharged  in  a  practical  manner  by  its 
payment.  If  the  plaintiff  cannot  recover  in  the 
form  in  which  the  recovery  has  been  allowed,  we 
fail  to  see  how  she  is  to  obtain  redress  for  the 
wrong.  The  only  serious  objection  we  find  to  the 
recovery  is  the  measure  of  damages  applied.  The 
plaintiff  was  entitled  to  the  actual  loss  resulting 
from  the  breach  and  nothing  more.  The  trial  judge 
should  have  allowed  the  questions  put  at  folio  113, 
and  should  have  charged  as  requested  by  the  defend- 
ant's counsel  at  folio  146. 

The  true  measure  of  damages  by  a  boarding-house- 
keeper against  those  engaging  board  and  lodging, 
and  not  taking  the  agreed  accommodations,  is  not 
what  the  parties  agreed  to  pay,  but  what  the  plain- 
tiff lost  in  consequence  of  the  breach.  Lydecker  v. 
Valentine,  71  Hun,  94;  Wetmore  v.  Jaffray,  9  id. 
140;  Larabette  v.  Wendt,  11  id.  483;  Reich  v. 
McCrea,  13  Supp.  830;  Wilson  v.  Martin,  1  Den.  602. 

For  this  error  the  judgment  must  be  reversed  and 
a  new  trial  ordered,  with  costs  to  appellant  to  abide 
the  event. 

Nkwhurqer,  J.,  concurs. 


AMERICAN  CLAIMANTS  TO  THE  TOWN- 
LEY  ESTATES  -  TAXATION  OF  COSTS - 
CHAMPERTY.  __ 

HIGH   COURT,    QUEEN'S   BENCH  DIVISION,    LONDON, 
MARCH  16,  1894. 

Rk  Ho  well  Thomas;  Jaquess  v.  Thomas. 

11HI8  was  an  appeal  from  an  order  of  Mathew  and 
Collins,  JJ.,  dated  January  12,  last,  confirming 
an  order  made  by  Master  Archibald  upon  the  de- 
fendant to  deliver  a  bill  of  costs.  From  the  open- 
ing statement  of  counsel  it  appeared  that  in  1875  a 
number  of  speculators  in  America  conceived  the 
idea  of  making  a  claim  to  large  estates  in  Lancashire 
and  Yorkshire,  known  as  the  Townley  Estates. 
For  this  purpose  they  fouud  and  used  a  man  named 
Lawrence,  and  in  order  to  get  the  necessary  funds, 
they  formed  a  sort  of  syndicate,  and  issued  bonds 
which  were  to  be  repaid  out  of  the  estate  when  it 
should  be  recovered.  Col.  Jaquess,  who  had  been 
called  to  the  bar  in  America,  though  he  had  never 
practised,  was  sent  over  to  England  with  •  power  of 
attorney  from  Lawrence  to  carry  on  the  necessary 
proceedings.  He  employed  Thomas  as  his  solicitor, 
and  two  actions  were  brought— one  in  the  Queen's 
Bench  and  one  in  the  Chancery  Division — both  of 
which  were  unsuccessful.  In  1892  an  application 
was  made  by  Mr.  Rhodes,  purporting  to  act  for 
Col.  Jaquess,  calling  upon  Thomas  to  deliver  a  bill 
of  costs  and  to  account  for  the  money  received  by 
him  in  the  litigation.  Thomas  set  up  a  settled  ac- 
count in  September,  1890,  and  a  delivery  up  of  all 
documents.     The  matter  came  before  Master  Archi- 


bald, when  the  objection  was  taken  that  the  master 
was  not  competent  to  deal  with  the  matter  without 
the  witnesses  being  cross-examined.  The  master 
however  heard  the  case  on  the  evidence  then  before 
him,  directed  the  delivery  of  a  bill  of  costs,  and 
came  to  a  further  finding  that  Thomas  had  received 
£11,000.  The  matter  then  went  to  the  Divisional 
Court,  when  the  further  point  was  taken  that  the 
relationship  of  solicitor  and  client  never  existed  be- 
tween Jaquess  and  Thomas,  as  the  real  clients  were 
people  in  America.  The  Divisional  Court  however 
upheld  the  finding  of  the  master,  and  from  that  de- 
cision the  defendant  now  appealed. 

Murphy,  Q.  C,  Willis,  Q.  C,  DanckwerU  and 
Loehnit  appeared  in  support  of  the  appeal;  and 
Holland  argued  the  case  on  behalf  of  Col.  Jaquess. 

At  the  conclusion  of  the  arguments,  their  lord- 
ships reserved  judgment.  In  delivering  their  re- 
served judgment 

Lindlbt,  L.  J.,  in  reviewing  the  facts  of  the  case, 
said  a  person  named  Lawrence,  living  in  America, 
claimed  to  be  entitled  to  the  Townley  Estates,  to- 
gether with  large  sums  arising  from  accumulations 
of  rents  and  profits,  the  amount  of  which  was  put 
at  £14,000,000,  but  it  was  not  clear  that  any  ac- 
cumulations existed.  As  Mr.  Lawrence  and  his 
predecessors  had  been  out  of  possession  for  many 
years,  it  was' of  course  necessary  for  him  to  prove  a 
lengthy  pedigree  and  to  get  over  the  statute  of 
limitations.  Lawrence  had  no  means,  and  it  was 
for  the  purpose  of  assisting  him  that  the  American 
bonds  were  issued.  That  was  in  1878.  Then  Col. 
Jaquess  was  given  a  power  of  attorney  for  the  pur- 
pose of  prosecuting  the  claim.  The  first  claimant 
having  died,  the  proceedings  were  continued  by  his 
son,  who  also  gave  a  power  of  attorney  to  Col. 
Jaquess.  In  the  action  of  Lawrence  v.  Lord  Norreys, 
38  W.  R.  753;  15  App.  Cas.  210,  Thomas  was  the 
solicitor  on  the  record,  and  he  was  from  time  to 
time  supplied  by  Jaquess  with  money.  The  corre- 
spondence proved  a  retainer  of  Thomas  by  Jaquess 
and  Lawrence,  and  he  held  that  the  relation  of  solic- 
itor and  client  did  exist  between  Thomas  and 
Jaquess.  The  so-called  settled  account  was  false 
and  fraudulent  from  beginning  to  end. 

The  agreement  by  which  persons  in  America  sub- 
scribed money  to  prosecute  the  litigation,  upon  the 
terms  that  if  successful  they  should  be  paid  con- 
siderable sums  of  money  to  be  raised  out  of  the 
estates  when  recovered,  was  obviously  illegal  on  the 
ground  of  maintenance  and  of  that  species  of  it 
called  champerty.  The  fact  that  the  agreement  was 
made  in  America  did  not  prevent  it  from  being 
illegal  and  void  in  this  country.  Graham  v.  Levi, 
16  C.  B.  (N.  3.)  73.  But  it  was  certainly  startling  to 
hear  it  contended  that  a  solicitor  and  officer  of  the 
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High  Court  could  set  up  such  a  defense  against  a 
client  invoking  the  jurisdiction  of  the  court  to  com- 
pel such  solicitor  to  deliver  a  bill  of  costs  and  cash 
account  for  work  done  and  money  received  by  him 
in  his  character  of  such  solicitor.  Was  the  court  to 
listen  to  a  solicitor  who,  after  acting  for  and  advis- 
ing his  client  and  taking  his  money,  was  mean 
enough  to  denounce  him  and  set  up  the  illegality  of 
the  client's  conduct  as  a  reason  why  the  court  should 
not  call  its  own  officer  to  account?  Or  was  the  court 
judicially  to  hold  that,  although  it  might  strike  such 
a  solicitor  off  the  rolls,  it  could  not  legally  compel 
him  to  do  that  which  every  man  with  a  spark  of 
honor  would  do  without  hesitation,  viz. :  account 
to  the  client  who  had  employed  him?  The  court 
emphatically  protested  against  any  such  notion. 
The  court  expected  and  exacted  a  high  standard  of 
honor  on  the  part  of  solicitors  to  their  clients,  and 
should  not  listen,  and  would  not  listen,  to  such  a 
scandalous  defense  as  that  set  up  by  Mr.  Thomas  in 
this  case.  The  court  did  not  blame  counsel  for 
arguing  such  a  point.  They  did  their  duty  in  raising 
it,  and  in  deference  to  them  the  court  had  con- 
sidered it,  but  having  done  so  the  court  dismissed 
it  as  wholly  untenable.  The  doctrine  laid  down  by 
Lord  Mansfield  in  Holman  v.  Johnson,  Cowper,  343, 
and  recently  acted  upon  by  the  Court  of  Appeal  in 
Scott  v.  Brown  (1892),  2  Q.  B.  724,  had  never  been 
applied,  and  in  the  opinion  of  the  court  should  not 
be  applied,  to  the  exercise  of  the  jurisdiction  of  the 
court  over  its  own  officers.  It  might  however  be 
added,  that  there  was  no  proof  that  either  Jaquess 
or  Thomas  was  to  share  the  estate  if  recovered,  and 
that  it  did  not  concern  Thomas  where  Jaquess  got 
money  from.  Thomas  was  not  employed  to  raise 
money.  Jaquess  and  Thomas's  payment  was  not 
conditional  on  money  being  illegally  raised.  It  was 
plain  that  Thomas  was  a  dishonest  man,  whose  word 
was  not  to  be  trusted,  and  the  court  did  not  believe 
that  Col.  Jaquess  was  so  innocent  a  dupe  as  his 
counsel  bad  endeavored  to  make  out.  There  was 
much  in  Col.  Jaquess's  conduct  which,  to  say  the 
least  of  it,  looked  like  misleading  his  American 
friends  and  inducing  them  to  believe  that  he  was 
spending  more  money  than  be  really  was  in  prose- 
cuting the  claim.  The  charges  against  Thomas  and 
the  charges  against  Col.  Jaquess  were  so  serious 
that  the  court  would  hot  be  discharging  its  duty  to 
the  public  if  it  did  not  impound  all  the  exhibits, 
and  send  them,  together  with  the  office  copies  of  the 
affidavits,  to  the  public  prosecutor,  with  an  intima- 
tion that  they  ought  to  receive  his  attention.  The 
evidence  before  them  might  not  be  sufficient  for 
criminal  proceedings,  but  that  was  a  matter  for  the 
public  prosecutor  to  consider,  and  it  would  also  be 
for  him  to  consider  if,  the  present  evidence  being 
insufficient,  further  evidence  could  be  obtained  in 
this  country  to  justify  such   proceedings.    There 


had  been  disclosed  in  the  course  of  the  case  such  a 
tissue  of  fraud,  uttering  false  documents,  obtaining 
money  under  false  pretenses,  conspiracy,  perjury, 
and  perhaps  forgery  that  the  court  was  judicially 
bound  to  call  the  attention  of  the  public  prosecutor 
to  the  matter,  and  that  would  accordingly  be  done. 
This  was  the  judgment  of  the  court,  and  the  appeal 
would  accordingly  be  dismissed  with  costs. 


A  WOMAN'S  LAWYERS'  CLUB. 

THE  wide  difference  between  a  lawyer's  club  and 
a  law  club  is  being  demonstrated  by  some  am- 
bitious San  Francisco  ladies,  to  their  present  satis- 
faction and  possible  future  gain  and  improvement. 
The  Portia  Law  Club,  as  it  is  called,  was  founded 
by  women  and  its  members  are  composed  entirely 
of  women,  while  the  officers  have  high-sounding 
legal  titles,  such  as  dean,  registrar,  and  faculty.  It 
will  have  a  capital  stock,  shares,  admission  fees,  and 
regular  dues,  like  any  other  established  and  well- 
organized  club,  and  will  be  managed  on  business 
principles,  which,  it  is  hoped,  may  bring  them 
greater  financial  success  than  is  so  often  the  fate  of 
their  more  learned  brothers.  The  object  of  the  club 
is  the  study  of  law,  not  especially  to  become  lawyers, 
but  to  increase  their  store  of  knowledge  in  such  a 
way  as  to  give  them  more  self-reliance,  and  make 
them  less  dependent  on  men  for  their  information 
"about  the  power  of  married  women  to  sign  a  deed, 
or  what  is  the  widow's  share  of  an  estate,  or  what 
are  the  grounds  for  divorce."  While  they  do  not 
expect  to  practise,  they  hope  to  gain  a  complete 
education  in  law.  The  membership  has  grown  so 
rapidly  and  such  intense  interest  is  shown  that  suc- 
cess seems  assured,  and  the  club  is  already  con- 
sidered one  of  the  permanent  institutions  of  the  city. 
The  principal  qualifications  for  membership  are 
learning  and  ability  to  understand  the  lectures  which 
will  be  given  from  time  to  time  by  eminent  lawyers 
who  may  be  induced  to  brave  the  glances  of  so  many 
intellectual  women.  All  women  lawyers  who  visit 
the  city  will  also  have  an  opportunity  to  display 
their  knowledge  of  law  before  the  club.  The  dean, 
Mrs.  Clara  S.  Foltz,  is  the  only  member  who  has  been 
admitted  to  the  bar,  and  at  all  public  ceremonies  of 
the  club  she  will  wear  a  cardinal  plush  gown 
trimmed  with  ermine,  and  a  cardinal  mortar  board 
on  her  head.  Later  on  all  the  members  will  wear 
this  becoming  cap,  "which  is  indicative  of  a 
scholar.''  The  mortar  board  is  the  distinctive  em- 
blem of  the  organization,  and  the  club  note  paper  is 
to  be  embellished  with  a  classical  head,  on  which 
rests  this  significant  symbol.  The  ladies  have  joined 
together  in  this  with  a  serious  purpose  and  an  earnest 
desire  to  ultimately  establish  a  law  college  for 
women,  the  first  one  in  the  world. — New  York  Sun. 
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AMENDMENTS  AND  NEW  LAWS  OF  1894. 

[Former  numbers  12, 13,  14  and  15  of  the  Journal 
give  the  amendments  by  the  General  Laws  of  1804, 
prior  to  ones  noted  in  this  issue.] 

All  laws  and  amendments  are  now  in  effect  ex- 
cept where  specially  noted  as  not  taking  effect  until 
a  date  given. 

Banking  Law. 

Chap.  689,  sec.  117,  subd.  1,  L.  1892,  amended  by 
chap.  178,  L.  1894,  viz.:  strikeout  "  fifty  per  cent " 
and  insert  in  place  thereof  "twenty-five  per  cent" 
and  at  end  of  present  subdivision  add  the  follow- 
ing: "The  estimate  of  the  cost  of  said  building 
and  lot,  and  the  plans  of  the  building  to  be  erected 
shall  first  be  submitted  to  the  superintendent  of 
banks  for  his  approval,  before  the  purchase  of  the 
lot  is  made  or  before  the  erection  of  the  building  is 
commenced. 

Chap.  409,  sec.  321,  L.  1882,  amended  by  chap. 
19S,  L.  1894,  viz. : 

§  321.  The  term,  doing  a  banking  business,  as 
used  in  this  chapter,  means  doing  any  such  busi- 
ness as  a  corporation  may  be  created  to  do  under 
article  two  of  the  banking  law,  or  doing  any  busi- 
ness which  a  corporation  is  authorized  by  such 
article  to  do.  The  term  foreign  banker  doing  a 
banking  business  in  this  State,  as  used  in  this 
chapter,  includes: 

1.  Every  foreign  corporation  doing  a  banking 
business  in  this  State,  except  a  national  bank. 

2.  Every  unincorporated  company,  partnership  or 
association  of  two  or  more  individuals  organized 
under  or  pursuant  to  the  laws  of  another  State  or 
country,  doing  a  banking  business  in  this  State. 

3.  Every  other  unincorporated  company,  partner- 
ship or  association  of  two  or  more  individuals  doing 
a  bauking  business  in  this  Stale,  if  the  members 
thereof,  owning  more  than  a  majority  interest 
therein,  or  entitled  to  more  than  one-half  of  the 
profits  thereof,  or  who  would,  if  it  were  dissolved, 
be  entitled  to  more  than  one-half  the  net  assets 
thereof,  are  not  residents  of  this  State. 

4.  Every  non-resident  of  this  State  doing  a  bank- 
ing business  in  this  State,  in  his  own  name  and  right 
only.  Every  foreign  banker  doing  a  banking  busi- 
ness in  this  State,  and  every  officer,  manager,  agent, 
principal  or  member  thereof,  shall  be  liable  for  the 
payment  to  the  state  treasurer,  on  or  before  the  first 
day  of  February  in  each  year,  of  a  tax  of  one-half 
of  one  per  cent  on  the  amount  of  such  business  done 
in  this  State  by  such  banker,  during  the  year  ending 
with  the  next  preceding  thirty-first  day  of  Decem- 
ber; which  amount  shall  be  ascertained  as  follows: 
By  first  computing  the  daily  average  for  each  month 
of  the  moneys  outstanding  upon  loans,  and  of  all 
other  moneys  received,  used  or  employed  by  such 


banker  in  connection  with  such  business,  and  by 
then  dividing  the  aggregate  of  such  monthly  aver- 
ages by  the  number  of  months  in  which  such  banker 
shall,  during  such  years,  have  been  doing  a  banking 
business  in  this  State,  and  the  quotient  resulting 
shall  be  deemed  the  amount  of  such  business. 

§  322.  It  shall  be  the  duty  of  every  foreign  banker 
doing  a  banking  business  in  this  State  and  of  every 
officer,  manager,  agent,  principal,  partner  or  mem- 
ber of  such  foreign  banker,  to  cause  a  written  report 
to  be  made  to  the  comptroller,  upon  blanks  to  be 
furnished  by  the  comptroller,  or  in  such  other  man- 
ner as  the  comptroller  shall  direct,  on  or  before  the 
first  day  of  February  in  each  year,  verified  by  the 
affidavit  of  such  foreign  banker  or  of  such  officer, 
manager  or  agent  thereof,  and  stating  the  amount 
of  State  tax  which  such  foreign  banker  is  liable  to 
pay  by  virtue  of  this  chapter,  and  setting  forth  in 
detail  the  daily  averages  for  each  month  of  the  year 
ending  on  the  next  preceding  thirty-first  of  Decem- 
ber, which  forms  the  basis  of  computing  such  tax, 
and  such  further  or  additional  information  as  to  the 
business  of  such  foreign  banker  done  in  this  State, 
as  may  be  required  by  the  comptroller.  For  failure 
or  neglect  to  make  such  report  or  pay  any  such  tax, 
which  any  such  banker  is  liable  to  pay  on  or  before 
the  first  day  of  February  in  any  year,  a  penalty  of 
ten' per  cent  on  the  amount  of  the  tax  is  hereby  im- 
posed. If  any  such  report  shall  not  be  made  on  or 
before  the  first  day  of  February  in  any  year,  or  if 
any  such  report  made  shall  be  unsatisfactory  to  the 
comptroller,  the  comptroller  is  authorized  to  ex- 
amine, or  to  cause  to  l>e  examined*  by  a  commissioner 
appointed  by  him  for  that  purpose  any  foreign 
banker  failing  to  make  such  report,  or  whose  report 
is  unsatisfactory,  and  the  officers,  managers,  agents 
and  employees  of  such  foreign  banker;  and  the  books, 
papers  and  records  of  such  foreign  banker,  or  other 
data  relating  to  such  business,  for  the  purpose  of 
ascertaining  the  amount  of  the  tax  which  such 
foreign  banker  is  liable  to  pay.  For  the  purpose  of 
such  examination  the  comptroller  or  such  commis- 
sioner is  authorized  to  take  and  hear  testimony,  to 
hear  and  receive  affidavits,  and  to  take  depositions 
and  require  the  attendance  of  witnesses.  On  com- 
pleting such  examination,  it  shall  be  the  duty  of  the 
comptroller  to  fix  and  determine  the  amount  of  such 
tax,  and  of  the  penalty,  if  any,  which  such  foreign 
banker  is  liable  to  pay  by  virtue  of  this  chapter  and 
to  settle  an  account  for  such  tax  and  penalty,  to- 
gether with  the  expenses  of  such  examination, 
against  such  foreign  banker;  and  such  penalty  and 
expenses  shall  be  added  to  the  amount  of  the  tax. 
Each  person  liable  for  the  payment  of  the  tax  shall 
be  liable  also  for  the  payment  of  the  amount  of  such 
penalty  and  expenses.  The  amount  of  any  tax, 
penalty  and  expenses  payable  by  virtue  of  this  chap- 
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ter  may  be  recovered  by  the  people  of  the  8tate  in 
an  action  brought  by  the  attorney-general  at  the  in- 
stance of  the  comptroller;  or  the  comptroller  may 
issue  his  warrant  under  bis  hand  and  official  seal, 
directed  to  the  sheriff  of  any  county  in  the  State, 
commanding  him  to  levy  upon  and  sell  the  goods 
and  chattels,  lands  and  tenements  found  within  his 
county  of  such  foreign  banker  or  other  person  named 
in  such  warrant,  liable  for  the  payment  of  any  tax, 
penalty  or  expenses  by  virtue  of  this  chapter,  the 
amount  of  each  of  which  shall  be  specified  in  such 
warrant,  together  with  the  interest  thereon  from  the 
time  such  tax  was  payable,  and  costs  of  executing 
such  warrant.  Such  warrant  shall  be  a  lien  upon 
and  shall  bind  the  personal  property  of  each  person 
against  whom  it  shall  be  issued,  from  the  time  an 
actual  levy  shall  be  made  by  virtue  thereof,  and  the 
sheriff  to  whom  such  warrant  shall  be  directed  shall 
proceed  upon  the  same  in  all  respects  with  the  like 
effect  and  in  the  same  manuer  as  prescribed  by  law 
in  respect  to  an  execution  issued  against  property 
upon  a  judgment  rendered  by  a  court  of  record,  and 
shall  be  entitled  to  the  same  fees  and  costs  for  his 
services  in  executing  the  same,  to  be  collected  in 
the  same  manner. 

§  333.  Every  foreign  banker  doing  a  banking 
business  in  this  State,  and  his  managers,  agents  and 
employees  shall  cause  to  be  kept  at  all  times  in  the 
office  where  such  business  is  transacted  in  this  State, 
a  full  and  accurate  account  of  the  moneys  used  or 
employed  in  such  business  and  of  the  deposits 
therein ;  and  such  account  shall  be  subject  to  the 
inspection  of  the  comptroller,  or  of  any  clerk  desig- 
nated by  him  to  inspect  it  during  business  hours  of 
any  day  on  which  business  may  lawfully  be  trans- 
acted. 

Coos  of  Civil  Procedure. 

Section  820,  amended  by  chap.  246,  L .  1894,  to 
read  viz. : 

§  820.  Interpleader  by  order  in  certain  cases. — A 
defendant  against  whom  an  action  to  recover  upon  a 
contract,  or  an  action  of  ejectment,  or  an  action  to 
recover  a  chattel,  is  pending,  may,  at  any  time  before 
answer,  upon  proof,  by  affidavit,  that  a  person,  not  a 
party  to  the  action,  makes  a  demand  against  him  for 
the  same  debt  or  property,  without  collusion  with  him, 
apply  to  the  court,  upon  notice  to  that  person  and 
the  adverse  party,  for  an  order  to  substitute  that 
person  in  his  place,  and  to  discharge  him  from  lia- 
bility to  either,  on  his  paying  into  court  the  amount 
of  the  debt,  or  delivering  the  possession  of  the  prop- 
erty, or  its  value,  to  such  person  as  the  court  directs ; 
or  upon  it  appearing  that  the  defendant  disputes, 
in  whole  or  in  part,  the  liability  as  asserted  against 
him  by  different  claimants,  or  that  he  has  some  in- 
terest in  the  subject-matter  of  the  controversy  which 
he  desires  to  assert,  his  application  may  be  for  an 


order  joining  the  other  claimant  or  claimants  as  co- 
defendants  with  him  in  the  action.  The  court  may, 
in  its  discretion,  make  such  order,  upon  such  terms 
as  to  costs  and  payments  into  court  of  the  amount 
of  the  debt,  or  part  thereof,  or  delivery  of  the  pos- 
session of  the  property,  or  its  volue  or  part  thereof, 
as  may  be  just,  and  thereupon  the  entire  controversy 
may  be  determined  in  the  action. 

Section  1678,  amended  by  chap.  263,  L.  1894,  U 
read  viz. : 

§  1678.  A.  sale  made  in  pursuance  of  any  provision 
of  this  title  must  beat  public  auction  to  the  highest 
bidder.  Notice  of  such  sale  must  l»e  given  by  the 
officer  making  it,  as  prescribed  in  section  fourteen 
hundred  and  thirty-four  of  this  act  for  the  sale  by 
a  sheriff  of  real  property,  by  virtue  of  an  execution, 
unless  the  property  is  situated  wholly  or  partly  in  a 
city  in  which  a  daily  newspaper  is  published,  and, 
in  that  case,  by  publishing  notice  of  the  sale  in  such 
a  daily  paper  at  least  twice  in  each  week  for  three 
successive  weeks,  or  in  a  weekly  paper  published  in 
a  city,  once  in  each  of  the  six  weeks,  immediately 
preceding  the  sale,  or  in  the  city  of  New  York  or 
the  city  of  Brooklyn,  in  two  such  daily  papers. 
Notice  of  the  postponement  of  the  sale  must  be  pub- 
lished in  the  paper  or  papers  wherein  the  notice  of 
sale  was  published.  The  terms  of  the  sale  must  be 
made  known  at  the  sale,  and  if  the  property,  or  any 
part  thereof,  is  to  be  sold  subject  to  the  right  of 
dower,  charge  or  lien,  that  fact  must  be  declared  at 
the  time  of  the  sale.  If  the  property  consists  of  two 
or  more  distinct  buildings,  farms  or  lots  they  shall 
be  sold  separately,  unless  otherwise  ordered  by  the 
court;  and  provided  further  that  where  two  or  more 
buildings  are  situated  on  the  same  city  lot,  they  may 
be  sold  together. 

§  2.  This  act  shall  take  effect  September  first, 
eighteen  hundred  and  ninety-four. 

Section  2232,  subd.  4,  amended  by  chap.  232,  L. 
1894,  to  read  viz. : 

4.  Where  he,  or  the  person  to  whom  he  has  suc- 
ceeded, has  intruded  into,  or  squatted  upon,  any 
real  property,  without  the  permission  of  the  person 
entitled  to  the  possession  thereof,  and  the  occu- 
pancy, thus  commenced,  has  continued  without  per- 
mission fre-m  the  latter;  or,  after  a  permission  given 
by  him  has  been  revoked,  and  notice  of  the  revoca- 
tion given  to  the  person  or  persons  to  be  removed. 

§  2.  This  act  shall  take  effect  September  first, 
eighteen  hundred  and  ninety-four. 

Section  2413,  amended  by  chap.  264,  L.  1894,  to 
read  viz. : 

§  2413.  Notice  of  presentation  of  petition, — If  the 
petition  be  to  change  the  name  of  an  infant,  and  is 
made  by  the  infant's  next  friend,  notice  of  the  time 
and  place  at  which  the  petition  will  be  presented 
must  be  served  upon  the  father,  or  if  he  is  dead  or 
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cannot  be  found,  upon  the  mother,  or  if  both  are 
dead  or  cannot  be  found,  upon  the  general  guardian 
or  guardian  of  the  person  of  the  infant,  in  like  man- 
ner as  a  notice  of  motion  upon  an  attorney  in  an  action, 
unless  it  appears  to  the  satisfaction  of  the  court  that 
the  infant  has  no  father  or  mother,  or  that  both  reside 
without  the  State  or  cannot  be  found,  and  that  he 
has  no  guardian  residing  within  this  State,  in  which 
case  the  court  may  dispense  with  notice  or  require 
notice  to  be  given  to  such  persons  and  in  such  man- 
ner as  the  court  thinks  proper.  If  the  petition  be 
made  by  a  corporation  located  elsewhere  than  in  the 
city  and  county  of  New  York,  notice  of  the  presen- 
tation thereof  shall  be  published  once  in  each  week 
for  six  successive  weeks  in  the  State  paper  (at  Al- 
bany in  which  notices  by  State  officers  are  authorized 
by  law  to  be  published),  and  in  a  newspaper  of 
every  county  in  which  such  corporation  shall  have 
a  business  office,  or  if  it  lias  no  business  office,  of 
the  county  in  which  its  principal  corporate  property 
is  situated  or  in  which  its  operations  are  or  thereto- 
fore have  been  principally  conducted,  which  news- 
paper, if  it  be  a  banking  corporation,  shall  be  desig- 
nated by  the  superintendent  of  banks,  if  any  insur- 
ance corporation,  by  the  superintendent  of  insurance, 
or  if  a  railroad  corporation,  by  the  railroad  com- 
missioners. In  the  city  and  county  of  New  York  such 
notice  shall  be  published  once  in  each  week  for  six 
•  successive  weeks  in  two  daily  newspapers  published 
in  such  county. 

§  2415.  When  change  to  take  effect. — If  the  order 
shall  be  fully  complied  with,  and  within  forty  days 
after  the  making  of  the  order,  an  affidavit  of  the 
publication  thereof  shall  be  filed  and  recorded  in 
the  office  in  which  the  order  is  entered,  and  in  each 
office  in  which  certified  copies  thereof  are  required 
to  be  filed,  if  any,  the  petitioner  shall,  on  and  after 
the  day  specified  for  that  purpose  in  the  order,  be 
known  by  the  name  which  is  thereby  authorized  to 
be  assumed,  and  by  no  other  name.  No  proceed- 
ings heretofore  had  under  sections  two  thousand 
four  hundred  and  fourteen  and  two  thousand  four 
hundred  and  fifteen  of  the  Code  of  Civil  Procedure 
for  the  change  of  the  name  of  a  corporation,  shall 
be  invalid  by  reason  of  the  non-filing  of  an  affidavit 
of  the  publication  of  the  order  changing  such  name 
within  twenty  days  from  the  date  thereof. 

Section  2417,  amended  by  chap.  258,  L.  1894,  to 
read  viz. : 

§  2427.  Hearing ;  original  papers  may  be  used.— 
The  court  or  the  referee  is  entitled  to  use,  upon  the 
bearing,  the  original  petition,  and  the  schedules 
annexed  thereto ;  and  the  clerk  must  transmit  them 
accordingly,  upon  the  written  order  of  the  judge, 
or  of  the  referee.  In  that  case,  they  must  be  re- 
turned with  the  decision  or  report.  The  court  may, 
at  any  stage  of  the  proceedings  before  final  order, 


on  the  application  of  the  petitioners,  or  a  majority 
of  them,  or  on  the  application  of  the  temporary  re- 
ceiver, grant  an  order  amending  the  schedules  an- 
nexed to  the  original  petitiou,  by  the  the  insertion 
of  additional  items,  or  by  making  the  statements  or 
inventory  fuller  and  in  greater  detail  than  ab- 
originally filed,  with  the  like  effect  as  though  said 
petitiou  and  schedules  had  been  originally  presented 
and  filed  as  amended. 

Code  of  Criminal  Procedure. 

Section  465,  subd.  7,  amended  by  chap.  270,  L. 
1 894,  to  read  viz. : 

7.  Where  it  is  made  to  appear,  by  affidavit,  that 
upon  another  trial  the  defendant  can  produce  evi- 
dence such  as,  if  before  received,  would  probably 
have  changed  the  verdict;  if  such  evidence  has 
been  discovered  since  the  trial,  is  not  cumulative; 
and  the  failure  to  produce  it  on  the  trial  was  not 
owing  to  want  of  diligence.  The  court  in  such  cases 
can  however  compel  the  personal  appearance  of  the 
affiants  before  it  for  the  purposes  of  their  personal 
examination  and  cross-examination,  under  oath, 
upon  the  contents  of  the  affidavits  which  they  sub- 
scribed. 

Insurance  Law. 

Chap.  690,  L.  1892,  §  209,  amended  by  chap.  271, 
L.  1894,  after  words,  "  as  defined  in  this  article," 
words  "  including  those  heretofore  organized  with 
a  capital  stock,  and  transacting  such  business,  but 
not  including  any  that  shall  hereafter  be  organized 
with  a  capital  stock." 

Also,  by  adding  at  the  end  of  present  section, 
after  the  last  word,  the  following:  "No  corpora- 
tion, company  or  association  possessed  of  a  capital 
stock,  as  specified  in  this  section,  shall  advertise 
such  capital  stock  in  or  on  any  printed  matter,  ad- 
vertisement, policy  or  certificate  issued  or  circu- 
lated in  this  State;  nor  shall  any  agent  or  broker 
or  solicitor  advertise  it  as  a  stock  company,  or  as 
possessed  of  a  capital  stock,  but  its  total  assets  may 
be  advertised  as  assets." 

Laws  Repealed. 

Sections  11,  12,  13,  14,  15,  16,  17,  18,  ID,  20,  21 
and  22  of  chap.  453,  L.  1889,  as  amended  by  chap. 
417,  L.  1893,  are  repealed  by  chap.  272,  L.  1.894. 

Chap.  312,  L.  1893,  is  repealed  by  chap.  266,  L. 
1894. 

Chap.  245,  L.  1854,  chap.  289,  L.  1867,  and  chap. 
505,  L.  1885,  are  repealed  by  chap.  235,  L.  1894, 
known  as  the  "  Joint-Stock  Association  Law,"  given 
hereafter. 

New  Law. 

Chap.  266,  L.  1894: 

§  1.  The  superintendent  of  State  prisons  may  em- 
ploy, or  cause  to  be  employed,  not  to  exceed  three 
hundred   of  the  convicts  confined   in  each   State 
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prison  in  the  improvement  of  the  public  highways 
within  a  radius  of  thirty  miles  from  such  prison  and 
outside  of  an  incorporated  city  or  village. 

§  2.  The  agent  and  warden  of  each  prison  may 
make  such  rules  as  he  may  deem  necessary  for  the 
proper  care  of  such  prisoners-  while  so  employed, 
subject  to  the  approval  of  the  superintendent  of 
State  prisons. 

§  3.  The  agent  and  warden  of  each  prison  may 
designate,  subject  to  the  approval  of  the  superin- 
tendent of  State  prisons,  the  highways,  and  por- 
tions thereof,  upon  which  such  labor  shall  be  em- 
ployed; and  such  portions  so  designated  and 
approved  shall  be  under  his  control  during  the  time 
such  improvements  are  in  progress,  and  the  State 
engineer  and  surveyor  shall  fix  the  grade  and  width 
of  the  roadway  of  such  highways  and  direct  the 
manner  in  which  the  work  shall  be  done. 

§  4.  The  superintendent  of  State  prisons  is  hereby 
authorized  to  purchase  any  machinery,  tools  and 
materials  necessary  in  such  employment. 

Chap.  253,  L.  1894 : 

Whenever  the  keeper  of  any  hotel  or  inn  shall  re- 
ceive into  his  hotel  or  inn  any  person  as  a  boarder, 
he  shall  have  a  lien  upon  and  right  to  detain  the 
baggage  and  effects  of  such  boarder  to  the  same 
extent  and  in  the  same  manner  as  if  such  boarder 
had  been  received  as  a  guest;  and  such  lien  may 
be  enforced  in  the  manner  prescribed  by  law  for  the 
enforcement  of  a  lien  upon  the  baggage  or  effects 
of  a  guest. 

Chap.  235,  L.  1894  — Chap.  45,  Gen.  Laws— the 
Joint-Stock  Association  Law : 

Section  1.  Short  title. 

3.  Definitions. 

8.  Contents  of  articles  of  association . 

4.  Certificate  to  be  died  within  sixty  days  and  annually 

thereafter— penalty— evidence . 

5.  Dissolution. 

6.  Power  to  take  and  convey  real  property. 

7.  Changing  articles  of  association. 

8.  When  officer  or  stockholder  not  privileged  from  tes- 

tifying. 

9.  Laws  repealed. 

10.  When  to  take  effect. 

§  1.  Short  title. — This  chapter  shall  be  known  as 
the  Joint-Stock  Association  Law. 

§  2.  Definition*. — As  used  in  this  chapter,  the 
term  joint-stock  associations  includes  every  unin- 
corporated joint-stock  association,  company  or  en- 
terprise having  written  articles  of  association  and 
capital  stock  divided  into  shares,  but  does  not  in- 
clude a  corporation ;  and  the  term  stockholder  in- 
cludes every  member  of  such  an  association. 

§  3.  Content!  of  article)  of  association. — The  arti- 
cles of  association  of  a  joint-stock  association  may : 

1.  Provide  that  the  death  of  a  stockholder  thereof 
or  the  transfer  of  his  shares  or  stocks  therein  shall 
not  work  a  dissolution  of  the  association. 


2.  Prescribe  the  number  of  its  directors,  not  less 
than  three,  to  have  the  sole  management  of  its 
affairs. 

3.  Contain  any  other  provision  for  the  manage- 
ment of  its  affairs,  not  inconsistent  with  law. 

§  4.  Certificate  to  be  filed  within  sixty  days,  and 
annually  thereafter — penalty — evidence. — Every  joint- 
stock  association  transacting  business  within  this 
State  shall,  within  sixty  days  after  its  formation* 
and  in  each  January  thereafter,  file  with  the  secre- 
tary of  State,  and  with  the  clerk  of  the  county  in 
which  its  principal  business  is  carried  on,  a  written 
certificate,  signed  and  verified  by  its  president  and 
treasurer,  stating  the  name  and  date  of  organization 
of  such  association,  the  number  of  its  stockholders, 
the  names  and  places  of  residence  of  its  officers,  and 
its  principal  place  of  business.  Such  certificates 
shall  be  recorded  in  such  offices  respectively.  Any 
such  certificate,  the  record  thereof,  or  a  certified 
copy  of  such  certificate  or  record,  shall  be  presump- 
tive evidence  of  the  truth  of  all  facts  therein  stated 
against  such  association,  its  officers  and  stockhold- 
ers. The  officers  of  a  joint-stock  association  who 
fail  to  comply  with  the  provisions  of  this  section 
shall  be  jointly  and  severally  liable  to  pay  to  the 
people  of  this  State  a  penalty  of  $50  for  each  day 
such  failure  continues. 

§5.  Dissolution.—  A  joint-stock  association  shall 
not  be  dissolved  except  in  pursuance  of  its  articles, 
of  incorporation,  or  by  consent  of  all  its  stockhold- 
ers, or  by  judgment  of  a  court  for  fraud  in  its  man- 
agement, or  for  good  cause  shown. 

§  6.  Power  to  tale  and  convey  real  property. — A 
joint-stock  association,  in  the  name  of  its  president, 
as  such  president,  may  purchase,  take,  hold  and 
convey  such  real  property  only : 

1.  As  may  be  necessary  for  its  immediate  accom- 
modation in  the  convenient  transaction  of  its  busi- 
ness. 

2.  As  may  be  mortgaged  to  it  in  good  faith  by 
way  of  security  for  loans  made  by  or  moneys  due 
to  it. 

3.  As  it  may  purchase  at  sales  under  judgments, 
decrees  or  mortgages  held  by  it. 

§  7.  Changing  articles  of  association. — Any  change 
in  the  articles  of  association  of  a  joint-stock  associa- 
tion, not  inconsistent  with  law,  may  be  made  with 
the  consent  of  all  its  stockholders,  or  otherwise,  as 
the  articles  of  association  may  provide.  Unless  the 
articles  of  association  of  a  joint-stock  association 
contain  provisions  to  the  contrary,  its  directors  may 
be  increased  or  reduced  to  not  less  than  three ;  its 
capital  stock  may  be  increased  or  reduced,  or  the 
term  of  its  existence  may  be  extended  with  the  con- 
sent of  its  stockholders  owning  at  least  two-thirds 
of  its  stock  issued  and  outstanding,  on  the  follow- 
ing terms  and  conditions:  The  consent  of  the  requi- 
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site  number  of  stockholders  must  be  given  by  vote, 
or  by  writing  presented  and  filed,  at  a  regular  or 
regularly  called  special  meeting.  Notice  of  the 
time  and  place  of  such  meeting,  with  notice  of  the 
proposed  change  must  be  personally  served  on  each 
stockholder  of  the  association  at  least  thirty  days 
before  the  meeting,  or  by  mailing  it  to  such  stock- 
holder at  his  last  known  post-office  address  at  least 
six  days  before  the  meeting.  The  amount  of  its 
capital  stock  shall  not  be  reduced  below  the  amount 
of  its  paid-up  capital  stock,  nor  shall  it  be  reduced 
if  the  liabilities  of  the  association  exceed  its  assets. 

§  8.  When  officer  or  stockholder  not  privileged  from 
tettifying. — An  officer  or  stockholder  of  a  joint-stock 
association  is  not  privileged  from  testifying  in  an 
action  or  proceeding  against  such  association  or  any 
stockholder  thereof  as  to  its  existence,  the  members 
composing  it,  or  any  fact  relating  to  its  organiza- 
tion. 

§  9.  Late*  repealed. — The  following  laws  are  re- 
pealed: 

Of  the  Laws  of  1854,  chap.  245. 

Of  the  Laws  of  1867,  chap.  289. 

Of  the  Laws  of  1885,  chap.  505. 


JUDGES,  WAGES,  AND  STRIKES. 
fflHE  sooner  the  Supreme  Court  of  the  United 
J.  States  lays  down  the  law.  intelligibly  and  au- 
thoritatively, as  to  the  legal  rights  and  obligations 
of  employees  on  railroads  in  the  hands  of  Federal 
receivers,  the  better  for  all  concerned. 

In  the  now  famous  Northern  Pacific  case,  Circuit 
Judge  Jenkins  of  Wisconsin  granted  an  injunction 
restraining  the  employees  from  conspiring  or  com- 
bining to  quit  the  service  of  the  receivers  on  January 
1,  of  this  year,  or  at  any  other  time,  and  also  from 
ordering,  recommending,  approving  or  advising 
others  to  quit.  For  this  exercise  of  judicial  au- 
thority Judge  Jenkins  is  about  to  undergo  the  ordeal 
of  investigation  at  the  hands  of  a  committee  of  the 
House  of  Representatives — Mr.  Boatner,  of  Louisi- 
ana, chairman.  The  house's  instructions  to  this 
committee  are,  to  ascertain  and  report  whether  the 
Hon.  J.  Q.  Jenkins  "has  exceeded  his  jurisdiction 
in  granting  said  writs,  abused  the  powers  or  process 
of  said  court,  or  oppressively  exercised  the  same,  or 
has  used  bis  office  as  judge  to  intimidate  or  wrong- 
fully restrain  the  employees  of  the  Northern  Pacific 
Railway  Company,  or  the  officers  of  the  labor  or- 
ganizations with  which  said  employees  or  any  of 
them  were  affiliated,  in  the  exercise  of  their  rights 
and  privileges  under  the  laws  of  the  United  States.'' 

At  Omaha,  Aprils,  another  Federal  circuit  judge, 
the  Hon.  H.  C.  Caldwell  of  Arkansas,  gave  a  de- 
cision in  the  Union  Pacific  wage  schedule  case  that 
has  pleased  the  labor  organizations  as  much  as  the 
Jenkins  injunction  angered  them.     The  court,  he 


said,  had  no  authority  to  direct  or  enjoin  the  men 
to  remain  in  the  service  of  the  receivers.  Specific 
performance  of  a  contract  to  render  personal  service 
could  not  be  enforced  by  injunction,  he  said.  The 
wages  of  the  men  must  not  be  reduced  below  a 
reasonable  and  just  compensation  for  their  work,  he 
said,  even  though  the  payment  of  such  fair  wages 
means  no  dividends  on  the  stock  and  no  interest  on 
the  bonds.    Judge  Caldwell  said  further: 

A  corporation  Is  organized  capital :  it  Is  capital  Consisting 
of  money  and  property.  Organized  labor  is  organized  capital; 
Its  capital  consisting  of  brains  and  muscle.  What  it  Is  lawful 
for  one  to  do,  it  is  lawful  for  the  other  to  do.  It  is  lawful  for 
stockholders  and  officers  of  a  corporation  to  associate  and  to 
confer  together  for  the  purpose  of  reducing  the  wages  of  em- 
ployees, or  for  devising  other  means  of  making  their  invest- 
ments profitable;  it  is  eqqaily  lawful  for  organized  labor  to  as- 
sociate, consult  and  confer  with  a  view  to  maintain  or  increase 
wages.  Both  act  from  the  promptings  of  enlightened  selfish- 
ness, and  the  action  of  both  is  lawful  when  no  Illegal  or  crimi- 
nal means  are  used  or  threatened . 

At  Milwaukee,  April  6,  Judge  Jenkins  modified 
his  injunction  by  striking  out  the  clause  restraining 
employees  from  "ordering,  recommending,  approv- 
ing or  advising  "  a  strike  on  the  part  of  fellow  em- 
ployees. This  clause,  he  explained,  was  specifically 
directed  to  the  chiefs  of  the  men's  organizations; 
was  inserted  out  of  abundant  caution ;  was  perhaps 
unnecessary;  was  perhaps  susceptible  of  miscon- 
struction, and  might  be  used  as  a  text  for  declama- 
tory appeals  to  the  men's  prejudices  and  passions. 
So  he  would  strike  it  out.  But  the  court's  order, 
except  as  thus  modified,  must  stand.  The  Northern 
Pacific  road  is  in  the  court's  custody.  Its  twelve 
thousand  employees  are  vine-officers  of  the  court, 
responsible  to  the  court  for  their  conduct.  The 
road  is  engaged  in  inter-state  commerce.  It  carries 
the  United  States  mails.  It  is  the  duty  of  the  court 
to  keep  it  "  a  going  concern  "  and  to  see  to  it  that 
it  discharges  its  duties.     Says  Judge  Jenkins : 

It  would  be  anomalous  Indeed  if  the  court,  holding  this 
property  lo  possession  In  trust,  could  not  protect  it  from  Injury 
and  could  not  restrain  interference  which  would  render  abor- 
tive all  efforts  to  perform  the  public  duties  charged  upon  this 
railway.  It  was  suggested  by  counsel  that  as  improper  Inter- 
ference with  this  property  during  Its  possession  by  the  court 
is  a  contempt,  punishment  therefor  would  furnish  ample 
remedy,  and  that  therefor  an  Injunction  would  not  He.  This 
is  clearly  an  erroneous  view.  Punishment  for  contempt  is  not 
compensation  for  an  Injury.  The  pecuniary  penalty  for  con- 
tumacy does  not  go  to  the  owner  of  the  property  Injured. 
Such  contempt  is  deemed  a  public  wrong,  and  the  fine  Inures 
to  the  government.  The  injunction  goes  in  prevention  of 
wrong  to  property  and  Injury  to  public  welfare.  •  •  *  The 
restraining  portion  of  the  writ  complained  of  and  now  under 
consideration  prohibited  these  men  from  combining  and 
esplring  to  quit  this  service  with  the  object  and  Intent  of  crip- 
pling the  property  of  the  receivers  and  embarrassing  the 
operation  of  the  road,  and  from  carrying  that  conspiracy  into 
effect.  The  writ  was  In  prevention  of  the  mischief  asserted. 
In  no  respect,  as  I  conceive,  does  that  portion  of  the  writ  In- 
terfere with  Individual  liberty. 

While  the   Wisconsin   circuit  judge  has   drawn 

down  upon  himself  a  congressional  investigation, 

there  is  a  rumor  from  Washington  that  the  Arkansas 

circuit  judge  has  incurred  displeasure  at  the  other 

end  of  Pennsylvania  avenue  by  his  tart  talk  from 

the  bench  to  the  Union  Pacific  receivers.     These 
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gentlemen  were  appointed  by  the  court,  but  it  is 
said  that  they  were  selected  or  at  any  rate  recom- 
mended by  President  Cleveland.  Moreover,  here  in 
poor  District  Judge  Dundy  of  Nebraska  complain- 
ing in  open  court  that  he  has  got  into  trouble  by 
following  Judge  Jenkins's  lead,  that  Union  Pacific 
employees  have  been  "firing  threatening  letters" 
at  him,  and  that  he  has  been  denounced  all  over  the 
country. 

Let  us  have  the  muddle  cleared  up  by  the  Su- 
preme Court  at  the  earliest  practicable  day.  Then 
these  judges  of  the  lower  courts,  the  receivers  and 
the  employees  will  know  where  they  are. 


A  STEP  BACKWARD  IN  CRIMINAL  LAW. 

MR.  JACOB  RICE  of  Rondout,  who  represents 
the  seventeenth  Senate  district  in  the  State 
Senate,  has  brought  forward  in  the  Legislature  a 
remarkable  proposition  to  change  the  law  relating 
to  the  names  of  witnesses  on  indictments.  Ever 
since  the  adoption  of  the  Code  of  Criminal  Pro- 
cedure, in  1881,  the  law  has  provided  that  the  names 
of  the  witnesses  who  have  been  examined  before 
the  grand  jury,  or  whose  depositions  have  been  read 
before  that  body,  must  be  indorsed  upon  the  in- 
dictment before  it  is  presented  to  the  court.  If  the 
names  are  omitted,  it  is  made  the  imperative  duty 
of  the  court  to  direct  that  they  be  furnished  to  the 
defendant,  at  any  time  before  trial,  upon  his  appli- 
cation for  them. 

Senator  Rice  proposes  to  amend  the  Code  of 
Criminal  Procedure  so  as  to  make  it  provide  that 
the  names  of  the  witnesses  before  the  grand  jury 
shall  not  be  indorsed  upon  the  indictment,  and  that 
the  names  of  such  witnesses  shall  not  be  furnished 
to  the  defendant,  except  upon  an  order  of  the  judge 
that  in  his  opinion  justice  requires  that  the  defend- 
ant shall  be'  apprised  of  these  names ;  and  he  would 
require  five  days'  notice  of  the  application  for  the 
order,  to  be  given  to  the  district  attorney. 

This  would  be  a  change  in  the  wrong  direction. 
As  long  ago  as  1850,  the  code  commissioners  of  this 
State,  three  very  distinguished  lawyers,  Arphaxed 
Loomis,  David  Graham  and  David  Dudley  Field, 
recommended  the  adoption  in  this  State  of  the  exist- 
ing provision  of  law,  requiring  the  names  of  the  wit- 
nesses to  be  indorsed  upon  the  indictment.  Here 
is  what  they  said  upon  the  subject: 

"  This  provision  is  in  accordance  with  the  English  practice, 
which,  with  all  Its  supposed  severity  in  the  punishment  of 
crime,  proceeds  upon  the  principle  that  no  advantage  shall  be 
denied  to  the  defendant,  adapted  to  enable  him  to  meet  and 
defend  the  charge.  And  indeed,  so  far  has  it  been  carried  in 
that  country,  that  the  judges  are  in  the  constant  habit  of  re. 
quiring  the  prosecuting  counsel  to  place  upon  the  stand  as 
witnesses  all  who  were  examined  before  the  grand  Jury.  In  a 
case  recently  reported,  where  the  counsel  for  the  prosecution 
had  refused  to  do  this  because  the  witness  was  adverse  to  the 
prosecution,  the  judge  declared  that  unless  the  counsel  called 
him  he  himself  would  do  so,  that  the  defendant  might  have 


the  privilege  of  a  cross-examination ;  and  gave  as  his  reason,  a 
sentiment  alike  honorable  to  the  bench  and  to  the  law,  that 
the  object  of  a  public  prosecution  was  the  attainment  of  truth 
and  uot  the  conviction  of  the  defendant." 

Certainly,  it  is  only  fair  to  let  the  defendant  in  a 
criminal  case  know  the  names  of  the  persons  upon 
whose  testimony  he  is  to  be  brought  to  trial.  To 
change  the  law  in  this  respect  would  be  a  step  back- 
ward which  the  Legislature  ought  not  to  take. — 
New  York  Sun. 


|tfostracts  at  %tctnt  ^tcisions. 

Criminal  law — assault  with  intent  to  kill. — 
Where,  in  a  prosecution  for  assault  with  intent  to 
murder,  defendant  alleged  self-defense,  in  that 
prosecutor  slapped  him  in  the  face,  and  was  in  the 
act  of  drawing  his  pistol  when  the  assault  was  com- 
mitted, the  court  did  not  err  in  failing  to  charge  the 
law  of  retreat,  for,  if  defendant's  evidence  was  true, 
the  danger  to  him  was  imminent,  and  he  could  not 
have  been  required  to  retreat.  Lee  v.  State  (Tex.), 
24  S.  W.  Rep.  509. 

GAMBLING    HOUSE — LIABILITY    OF     WIFE. 

—  When  husband  and  wife  reside  together  he 
is  the  head  of  the  house,  whether  it  be  owned  by  or 
be  rented  to  the  one  or  the  other.  When  both  are 
present,  it  is  his  duty,  not  hers,  to  prevent  unlawful 
gambling  therein,  and,  in  order  to  hold  her  liable 
criminally  for  permitting  such  gambling,  it  must 
appear  affirmatively  that  she  was  active  in  the  gam- 
bling permission,  not  merely  that  she  was  passive  in 
the  matter,  and  took  no  measure  to  hinder  or  pre- 
vent the  game.  Bell  v.  State  (Ga.),  18  8.  E.  Rep. 
186. 

Landlord  and  tenant — denial  of  landlord's 
title. —  In  an  action  by  a  landlord  against  his 
teuant,  whether  the  action  be  debt,  assumpsit, 
covenant,  or  unlawful  detainer,  where  neither  fraud 
or  mistake  is  shown  in  the  procurement  of  the  lease, 
no  proof  of  title  is  required  by  the  landlord,  for  in 
such  case  the  tenant  is  estopped  from  denying  the 
title  of  his  landlord.  Vou  v.  King  (W.  Va.),  18  8. 
E.  Rep.  762. 

Telegraph  companies— message  on  Sunday. — 
By  section  4579  of  the  Code  it  is  made  unlawful 
for  any  person  (and  this  includes  a  telegraph  com- 
pany) to  pursue  his  business  or  the  work  of  his  or- 
dinary calling  upon  the  Lord's  day,  works  of  neces- 
sity or  charity  only  excepted.  It  follows  that  a 
telegraph  company  is  not  put  by  law,  and  cannot 
put  itself  by  contract,  under  any  duty  to  transmit 
and  deliver  messages  on  that  day,  unless  by  reason 
of  the  subject-matter  of  the  messages  in  question 
their  transmission  and  delivery  can  be  fairly  con- 
sidered as  a  work  of  necessity  or  charity.  Western 
Union  Tel.  Co.  v.  Hutehenton  (Ga.),  18  S.  E.  Rep. 
897. 
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|£eur  gflfolis  au/X  Hew  gdittoma. 

The  Combinbd  Official  Series  of  New  York 
Statu  Reports  and  Session  Laws. 

Official  reports  of  all  cases  adjudged  In  all  courts  of  record  and 
the  Session  Laws  of  the  State  of  New  York,  Issued  weekly. 
Banks  &  Brothers-James  B.  Lyon.  Digest  of  cases  decided 
In  the  courts  of  the  State  of  New  York  and  reported  in  the 
combined  official  series,  Issued  weekly,  quarterly  and  an- 
nually.   James  B.  Lyon,  publisher. 

In  the  spring  of  1893,  the  publishers  of  the  Court 
of  Appeals  Reports,  Supreme  Court  Reports,  Mis- 
cellaneous Reports  and  the  Laws  of  New  York,  an- 
nounced that  all  these  reports  together  with  the 
Session  Laws  would  thereafter  be  published  in 
weekly  parts,  the  advance  sheets  containing  the 
identical  paging  of  the  official  reports,  and  that 
thereafter  bound  volumes  would  be  furnished  to 
subscribers  to  the  series  without  extra  charge,  the 
subscription  price  being  fixed  at  $30  a  year. 

There  are  now  upon  the  shelves  of  the  lawyers  of 
the  State  under  this  arrangement,  four  volumes  of 
the  New  York  Reports,  137  to  140  inclusive;  eight 
volumes  of  Dun,  74  to  81  inclusive;  the  first  six 
volumes  of  the  Miscellaneous  Reports  and  the  two 
volumes  of  the  Session  Laws  of  1893. 

For  a  long  period  of  time,  tjie  number  of  reports 
which  duplicated  decisions  of  the  courts  of  this 
State  was  felt  to  be  a  grievous  evil  and  at  length 
became  intolerable.  The  first  protest  and  effort  to 
remedy  the  difficulty  was  by  the  plan  presented  to 
the  constitutional  commission  of  1890,  for  consolida- 
tion of  the  reporter  system  by  the  committee  on 
miscellaneous  provisions  through  J.  Newton  Fiero, 
its  chairman.  The  question  was  taken  up  in  1891 
by  the  New  York  State  Bar  Association  as  the  result 
of  a  paper  read  at  the  annual  meeting  in  that  year, 
and  a  committee  appointed  to  take  action  and  re- 
port upon  the  matter.  This  committee  reported  in 
1892,  presenting  draft  of  a  bill  providing  for  a 
council  of  State  reporters  to  have  control  of  the  en- 
tire matter,  the  plan  being  substantially  that  sub- 
sequently adopted  by  the  publishers.  Up  to  that 
time  there  were  no  official  reports  of  the  courts  of 
the  State  other  than  the  Court  of  Appeals  and  the 
Supreme  Court  at  General  Term,  the  reports  of  Hun 
being  then  as  now  exclusively  devoted  to  General 
Term  decisions.  As  the  result  of  the  agitation  by 
the  bar  association  and  discussion  of  the  draft  of 
its  bill,  provision  was  made  by  the  Legislature  for 
the  publication  of  a  series  to  be  known  as  "Mis- 
cellaneous  Reports  "  which  should  contain  the  decis- 
ions of  the  superior  city  courts,  the  Supreme  Court 
at  Special  Term  and  such  surrogate  and  county  court 
decisions  as  might  be  worthy  of  publication.  Under 
this  act  a  reporter  was  appointed  and  entered  upon 
the  duties  of  his  office. 

Shortly  thereafter  the  publishers  of  the  different 
series,  under  contract  with  the  State  with  the  co- 


operation of  Messrs.  Sickels,  Hun  and  Delehanty, 
the  official  reporters,  entered  into  an  arrangement 
under  which  the  present  combined  official  series  is 
published,  giving  to  the  lawyers  of  the  State  the 
substantial  benefits  of  the  bill  originally  proposed 
by  the  State  association. 

Among  other  objects  to  be  accomplished  was  to 
place  in  the  hands  of  the  profession  the  official  re- 
ports of  decisions  at  the  earliest  possible  moment 
and  by  so  doing  if  possible  to  prevent  the  publica- 
tion of  irregular  reports  resulting  in  duplication  of 
decisions,  thus  largely  increasing  the  expense  to  the 
bar. 

Still  another  point  which  has  been  gained  is  the 
fact  that  a  bill  was  passed  authorizing  the  Supreme 
Court  reporter  to  publish  so  many  volumes  as  might 
be  necessary  in  order  to  publish  in  full  all  the 
General  Term  decisions,  he  having  theretofore  been 
restricted  to  four  volumes  per  year.  By  this  legis- 
lation the  Supreme  Court  Reporter  publishes  in  full 
all  the  decisions,  as  does  the  reporter  in  the  Court 
of  Appeals,  and  all  the  miscellaneous  decisions  are 
also  required  to  be  published,  except  where  ques- 
tions of  fact  only  are  involved.  The  profession  has 
thus  before  it  at  a  moderate  expense  all  the  decisions 
together  with  the  Session  Laws. 

At  the  commencement  of  the  current  year,  in  ad- 
dition to  the  official  series,  an  arrangement  was 
made  under  which  a  digest  of  all  the  cases  reported 
in  the  official  reports  is  issued  weekly  to  be  revised 
at  the  end  of  each  quarter  and  consolidated  at  the 
close  of  the  year  under  a  single  alphabet  in  a  bound 
volume,  all  of  which  is  to  be  furnished  subscribers 
at  $5  per  year.  This  completes  the  plan  of  the 
State  Bar  Association  as  reported  by  Messrs.  Fiero 
and  Whitaker,  the  committee  in  charge  of  the 
matter  and  provided  for  in  the  original  bill  drafted 
by  them  and  presented  to  the  Legislature. 

The  digest  places  before  the  profession  imme- 
diately after  the  issue  of  the  official  series,  a  com- 
plete digest  of  all  cases  reported  and  under  the 
arrangement  that  the  weekly  issue  is  to  be  revised 
and  corrected  under  a  single  alphabet  at  the  end  of 
three  months,  it  must  necessarily  be  as  it  is,  an  ex- 
ceedingly convenient  way  for  the  active  lawyer  to 
keep  in  touch  with  the  decisions  of  the  courts. 
This  will  be  done  and  the  bound  volume  furnished 
the  profession  at  a  slightly  increased  cost  over  that 
of  the  digest  as  now  issued  annually. 

Altogether  the  plan  has  been  entirely  successful 
and  has  met  with  the  approval  of  the  profession. 
It  is  based  upon  the  English  method  of  reporting 
and  follows  it  closely  in  almost  every  respect  save 
that  the  decisions  arc  published  earlier  than  those 
of  the  English  courts,  and  no  necessity  exists  for 
the  weekly  notes  of  cases,  the  place  of  which  is 
taken  by  the  digest  of  cases  as  reported  in  full,  thus 
improving  upon  the  English  method. 
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While  the  plan  was  formulated  and  presented  to 
the  profession  by  the  State  Bar  Association,  the  re- 
porters of  the  different  courts  together  with  the 
publishers  hare  co-operated  heartily  in  making  it  a 
success  and  in  carrying  out,  in  a  practical  way,  the 
views  presented  and  urged  by  the  association.  The 
plan  has  not  only  resulted  in  placing  the  official 
series  with  a  digest  of  its  decisions  in  the  hands  of 
lawyers  at  an  early  day,  but  several  of  the  series  of 
reports  heretofore  published,  duplicating  the  official 
reports,  have  already  been  discontinued  including 
the  Superior  Court  and  Common  Pleas  and  Civil 
Procedure  Reports. 

The  method  is  not  only  economical  and  convenient, 
but  by  giving  the  exact  matter  as  it  appears  in  the 
bound  volumes  in  the  same  type  and  paging,  renders 
it  certain  that  accuracy  is  not  affected  by  prompt 
publication.     There  seems  but  little  room  for  further 

improvement. 

♦ 

<8>ovv&zp0n&itnct. 

Was  Mr.  Field  the  Greatest  American  Lawyer f 
tiditor  of  the  Albany  Law  Journal  : 
*  Judge  Pryor  in  his  indiscriminate  eulogy  does  in- 
justice to  the  lawyers  of  the  United  States  and 
especially  to  the  memory  of  the  legal  contemporaries 
of  Mr.  David  Dudley  Field  in  the  city  of  New  York, 
in  saying  that  he  was  "  the  head  of  the  bar  and  in 
learning  and  ability  beyond  the  province  and  com- 
pass of  any  other  lawyer  in  America."  There  were 
several  lawyers  in  the  State  of  New  York  who  were, 
if  not  Mr.  Field's  superiors,  at  least  his  equals,  and 
in  the  city  of  New  York,  where  Mr.  Field  practised 
his  profession,  George  Wood,  Charles  O'Conor 
and  John  Duer  were  easily  Mr.  Field's  superiors,  and 
the  first-named  was  acknowledged  by  the  profession 
to  be  facile  princeps  and  Mr.  Webster  considered 
him  to  be  the  best  lawyer  in  the  United  States.  Mr. 
Field's  reputation  at  home  and  abroad  is  based 
mainly  upon  his  Code,  for  which  he  is  entitled  to 
great  credit,  but  the  best  codifiers  of  statute  or  of 
unwritten  law  are  not  therefore  the  greatest  lawyers. 
Neither  Blackstone  in  England  nor  Story  in  America 
was  the  best  lawyer  of  his  day,  and  as  a  rule  the 
authors  of  the  best  legal  and  medical  treatises  are 
not  the  heads  of  their  respective  professions.  Mr. 
Field  is  not  the  first  lawyer  who  from  some  special 
opportunity,  or  famous  case  with  which  he  was  con- 
nected, has  been  looked  upon  abroad  as  our  greatest 
legal  light,  and  every  lawyer  who  has  fraternized 
with  bis  English  brethren  has  been  amused  at  their 
estimate  of  the  members  of  the  profession  here.  A 
former  chief  justice  of  the  Marine  Court  in  the  city 
of  New  York,  who  is  said  to  have  put  his  title  upon 
his  visiting  cards  when  "  at  home,"  is  looked  upon 
by  all  Ireland  as  our  greatest  legal  luminary.  What 
lawyer  even  in  England,  before  the  seal  controversy 


arbitration,  would  have  looked  upon  James  C.  Carter 
as  the  leader  of  the  New  York  City  Bar,  as  he  un- 
doubtedly is? 

Mr.  Field  is  entitled  to  all  the  credit  and  distinc- 
tion deservedly  gained  as  a  codifier ;  it  is  not  neces- 
sary to  rank  him  as  the  greatest  lawyer  in  America. 
It  might  as  well  be  said  that  he  was  the  best  man 
in  the  .United  States.  Lex. 

Hartford,  Ct.,  April  17,  1894. 


Hates. 

MAJOR  GASSAWAY,  a  prominent  Texas  lawyer, 
was  engaged  by  a  man  accused  of  horse  steal- 
ing. "Are  you  really  guilty?  "  asked  the  lawyer. 
"Why,  major,  if  I  was  innocent,  what  earthly  use 
would  I  have  for  a  lawyer?  I'm  so  guilty  that  I 
reckon  you  had  better  get  two  more  lawyers  to  help 
you  out." — Texas  Sifting*. 

Sir  James  Stephen  will  long  be  remembered  by 
the  officials  of  the  Western  Circuit  for  his  protracted 
sittings.  In  1888  he  sat  at  Exeter  for  sixteen  con- 
secutive hours,  with  only  two  adjournments  of 
thirty  and  twenty  minutes  each,  in  order  that  he 
might  leave  the  city9  on  the  following  morning  at 
half-past  ten.  The  last  case  was  called  on  about 
lip.  M.,  and  the  jury  brought  in  their  verdict  a  few 
minutes  before  2  a.  m.  He  had  on  a  previous  occa- 
sion sat  till  1  a.  m.,  at  Beaumaris  in  order  to  leave 
the  town  at  six  the  next  morning.  Once  at  Bodmin, 
as  a  commissioner,  before  he  was  raised  to  the  bench, 
he  began  a  case  at  5 :30  p.  m.,  had  the  jury,  who 
could  not  agree,  locked  up  at  11  p.  m.,  and  took  their 
verdict  at  his  lodgings  at  eight  on  the  following 
morning. — Law  Time*. 

The  public  is  often  imposed  upon  by  the  use  of 
partnership  names  by  single  traders.  To  prevent 
this  as  much  as  possible,  statutes  have  been  enacted 
in  some  of  the  States  providing,  for  example,  that 
no  person  shall  transact  business  in  the  name  of  a 
partner  not  interested  in  his  firm,  and  when  the  des- 
ignation "and  company,"  or  "&Co."  is  used,  it 
shall  represent  an  actual  partner  or  partners.  A 
person  offending  this  prohibition  is  deemed  guilty 
of  a  misdemeanor  and  fined.  Now  the  question 
has  been  raised  in  Georgia  as  to  whether  such  a 
statute  would  not  also  prevent  a  trader  who  violates 
it  from  collecting  an  account  due  him.  The  Su- 
preme Court  of  that  State  says  that  it  would  not,  as 
its  object  being  to  prevent  the  obtaining  of  credit 
by  fraudulent  representations,  it  does  not  prevent 
the  giving  of  credit,  and  where  credit  has  been 
given,  and  the  day  of  settlement  has  come,  it  cannot 
be  invoked  to  prevent  the  party  infringing  the 
statute  from  demanding  payment  of  his  debtor.— 
Kalamazoo  Guide. 
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Albany,  April  2S,  1894. 
(frnvxcnt  Qopics. 

[All  communications  Intended  for  the  Editor  ihould  be  ad- 
dressed simply  to  the  Editor  of  Thx  Albany  Law  Journal. 
All  letter*  roUtlng  to  adrertisements,  subscriptions,  or  other 
business  matter*,  should  be  addressed  to  Ths  Albany  Law 
Jocbn  al  Company,  j 

A  RECENT  article  in  the  Forum  gives  some 
information  respecting  professional  in- 
comes in  England,  where  there  are  two  branches 
of  the  legal  profession,  namely,  solicitors  and 
barristers.  Those  practising  as  solicitors,  in 
addition  to  serving  their  articles,  have  to  pass 
the  ordeal  of  a  very  severe  examination  before 
being  admitted.  About  forty  years  ago  their 
incomes  were  estimated  to  average  a  little  over 
,£300;  some  few  made  large  sums,  but  others 
got  very  much  less.  From  a  variety  of  causes 
the  average  is  very  much  lower  now,  probably  it 
does  not  exceed  two-thirds  of  what  it  was.  The 
barristers,  the  second  branch  of  the  legal  profes- 
sion, have  no  severe  ordeal  to  pass  before  being 
admitted.  They  appear  personally  in  the  higher 
courts  where  a  solicitor  is  not  heard.  The 
practice  is  for  the  solicitor  to  prepare  the  case 
and  get  up  all  the  evidence,  and  for  the  barrister 
to  conduct  it  when  before  the  judge  and  jury, 
or  before  the  judge  alone  if  it  is  not  a  jury  case. 
It  commonly  happens,  unless  there  is  a  confer- 
ence, that  the  barrister  does  not  see  his  client 
before  the  case  comes  into  court.  Our  system 
is  far  superior,  for  here  the  man  who  prepares 
the  case  fights  it  at  the  hearing.  In  England 
there  is  no  such  thing  as  a  partnership  between 
a  barrister  and  a  solicitor;  while  the  latter  can 
sue  for  his  bill  of  costs,  the  former  cannot  sue 
for  his  fees,  for  according  to  an  ancient  legal 
fiction,  he  works  for  a  mere  honorarium,  and 
cannot  even  stipulate  its  amount.  Of  course  if 
an  inadequate  fee  was  offered  by  the  solicitor 
bringing  the  brief,  he  would  be  made  to  under- 
stand by  the  barrister's  clerk  that  his  patronage 
was  not  wanted.  Many  men  are  admitted  as 
barristers  who  have  no  idea  of  practising,  but, 
according  to  the  writer  in  the  Forum,  those  who 
make  any  thing  average  ,£240  per  annum. 
English  medical  men  are  believed  to  get  the 
same.     The  ministers  of  the  Church  of  England 
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average  as  low  as  ^120;  a  few  get  larger  sums, 
but  the  majority  are  poorly  paid.  There  is 
however  a  lack  of  exact  information  in  this 
respect,  but  one  thing  is  certain,  namely,  that 
outsiders  overrate  their  emoluments.  Non- 
conformist ministers  are  estimated  to  average 
only  ^90,  or  $450  per  annum,  which  is  an  ab- 
surdly small  remuneration  for  a  highly  educated 
man.  But  some  of  them  follow  other  vocations 
and  only  preach  on  Sundays.  In  the  rural  dis- 
tricts in  this  country  there  are  many  instances 
where  clergymen  get  less  than  $500,  and  it  may 
be  asserted  without  fear  of  contradiction  that, 
taking  town  and  country,  the  majority  of  our 
clergy  are  inadequately  paid.  It  has  been  esti- 
mated that  the  average  income  of  medical  men 
in  this  country  is  about  $700.  About  eight 
years  ago  a  lawyer  of  long  standing  reckoned 
that  one-half  of  his  brethren  did  not  make  more 
than  $800  from  their  profession;  they  probably 
average  not  much  more  now.  These  low  figures 
are  mainly  the  result  of  the  over-crowding  of 
the  profession. 


The  Supreme  Court  of  Pennsylvania  decided 
on  the  2nd  instant  a  very  nice  question  as  to 
what  is  a  "purely  public  charity."  The 
Masonic  Home,  located  in  the  city  of  Philadel- 
phia, refused  to  pay  taxes,  claiming  that  it  was 
a  purely  public  charity,  and  in  support  of  its 
claim  showed  that  it  was  incorporated  by  Act 
of  Assembly  of  May  6,  187 1,  for  the  purpose 
of  providing  and  sustaining  one  or  more  houses 
for  destitute  widows  and  orphans  of  deceased 
Free  Masons  in  the  State  of  Pennsylvania;  that 
its  act  of  incorporation  contained  a  clause  ex- 
empting it  and  its  property  from  taxation;  that 
in  1887  by  decree  of  the  proper  court  the  cor- 
poration was  merged  into  another,  chartered  as 
the  Home  for  Free  and  Accepted  Masons  of 
Pennsylvania;  that  the  premises  liened  were 
the  property  of  the  said  defendant  and  were 
used  for  the  purposes  of  a  home  for  disabled, 
aged,  and  sick  Masons;  that  none  of  the  in- 
mates were  able  to  support  themselves;  that  the 
home  was  supported  by  contributions  from  dif- 
ferent Masonic  bodies  and  from  individuals; 
that  the  home  made  no  profit,  had  no  stock; 
that  salaries  were  paid  to  the  matron  and  ex- 
ecutive officers  only;  that  the  receipts  were 
always  less  than  the  expenses;  that  the  inmates 
were  clothed  and  fed  and,  when  they  died,  were 
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buried  at  the  expense  of  the  institution;  that 
no  one  not  a  Mason  could  be  admitted  to  the 
Home. 

On  the  trial  in  the  Philadelphia  Common 
Pleas,  the  court  charged  as  follows :  "  This  is 
purely  a  question  of  law.  I  have  not  any 
doubt  about  it.  This  being  a  purely  charitable 
institution,  it  is  not  liable  for  taxes,  and  you 
ought  to  find  a  verdict  for  defendant."  Ver- 
dict accordingly,  and  judgment  thereon,  from 
which  the  city  took  an  appeal  to  the  Supreme 
Court,  and  there  the  majority  of  the  judges  re- 
versed the  judgment  and  ordered  a  new  trial. 
Dean,  J.,  delivering  the  opinion  of  the  Ap- 
pellate Court,  said: 

Is  any  member  of  humanity,  that  greater  public  of  whom 
the  Commonwealth  is  constructively  the  parent  or  trustee, 
excluded  because  he  has  not  a  particular  relation  to  some 
society,  church,  or  other  organization ,  which  relation  Is  de- 
pendent on  his  wholly  voluntary  actr  If  so,  If  he  be  excluded 
In  fact,  because  he  1s  not  a  Presbyterian,  Free  Mason,  or  a 
member  of  some  one  of  the  Innumerable  religious,  social,  or 
beneficial  organizations  of  the  Commonwealth,  then,  however 
pure  may  be  the  charity,  however  commendable  its  purpose. 
It  Is  not  ' '  purely  public,"  and  Its  property  must  under  the 
Constitution  be  taxed;  not  because  the  court  says  so,  but  be- 
cause the  people  have  said  so  in  their  fundamental  law. 

Here,  while  the  charter  and  by-laws  of  the  institution  do  not 
show  that  it  to  not ' '  purely  public,"  the  undisputed  facts  as  to 
the  administration  of  the  charity,  show  that  none  were  ad- 
mitted except  Free  Masons,  of  course  excluding  all  other  aged 
and  indigent  men,  because  they  had  not  chosen  to  become 
members  of  a  particular  society.  This  made  admission  de- 
pend on  an  artificial  badge  of  distinction,  and  not  on  one  in- 
cident to  humanity,  and  therefore  It  Is  not  "  purely  public." 
If  this  be  purely  public,  then  what  la  not  purely  public? 

This  is  not  a  question  to  be  decided  on  sentiment;  if  It  were, 
our  Inclinations  would  prompt  to  a  different  conclusion.  But 
there  is  not  much  sentiment  In  the  Constitution.  It  is  a  barrier 
erected  by  the  whole  people  against  encroachments  on  the 
rights  of  the  people  as  a  whole;  they  have  forbidden  an  annual 
appropriation  of  their  money  in  a  sum  equal  to  the  amount  of 
taxes  here  Imposed,  for  the  benefit  of  a  favored  few;  the  duty 
of  a  court,  when  called  upon  to  decide  such  a  question,  to  so 
plain,  that  "he  who  runs  may  read." 

As  to  the  argument,  that  the  Act  of  1871  exempted  the  Home 
from  taxation,  the  Act  of  1871,  when  read  in  connection  with 
the  Constitution  of  1875,  repealed  all  such  exemptions  enacted 
after  the  constitutional  amendment  of  1857.  It  is  so  decided 
In  Wagner  Institute  v.  Philadelphia,  182  Penn.  St.  813,  and 
Philadelphia  v.  Pennsylvania  Hospital,  184  Id.  171. 

Williams  and  Green,  JJ.,  dissented,  and 
the  dissenting  opinion  is  more  elaborate  than 
the  prevailing  opinion,  but  we  cannot  make 
room  for  even  a  synopsis  of  it.  The  full  report 
may  be  found  in  the  Philadelphia  Weekly  Notes 
of  April  13. 

It  is  also  notable  that  under  a  similar  pro- 
vision of  the  Constitution  of  that  State  a  church 
sought  exemption  from  taxation  for  premises 
occupied  for  church  uses.  A  part  of  the  build- 
ing was  leased  to  the  city  of  Philadelphia  for  a 
public  school,  and  the  church  received  the 
rents.  The  Pennsylvania  Supreme  Court  held 
that  the  exemption  of  church  property  was 
limited  only  to  that  in  actual  use  and  occupa- 


tion, and  that  such  use  must  be  exclusive  and 
not  the  source  of  income  or  revenue.  It  was 
held  that  the  authorities  might  divide  a  build- 
ing for  purposes  of  taxation,  and  exempt  one 
part  of  it  which  was  not  used  as  a  source  of  re- 
venue. 

C.  E.  Moore,  editor  of  the  Blue  Grass  Blade 
of  Lexington,  Ky.,  has  been  indicted  for  blas- 
phemy for  stating  in  his  paper  that  the  Saviour 
was  an  ordinary  or  natural  man  who  had  a 
human  father  and  mother.  The  law  under 
which  this  indictment  is  found  is  very  old,  hav- 
ing been  made  by  the  founders  of  Kentucky 
who  were  mostly  men  and  women  of  Scotch  - 
Irish  descent  and  therefore  extremely  religious. 
They  were  old  time  Presbyterians,  and  carried 
their  dogmas  into  the  wilderness  with  them. 
But  in  these  United  States,  where  freedom  of 
speech  and  religion  are  guarantied,  there  is  no 
place  for  such  a  law,  and  it  never  should  have 
been  enacted.  The  belief  of  the  indicted  man 
is  shared  in  common  with  many  other  persons, 
and  notably  by  two  or  more  religious  sects,  the 
Unitarians  and  the  Jews.  That  any  man 
should  be  called  to  account  before  the  courts 
of  law  for  expressing  any  opinion  on  a  matter 
of  religion  is  preposterous  and  is  repugnant  to 
free  American  institutions. 


A  case  of  much  importance  to  Clearing  House 
banks  was  decided  a  few  days  ago  by  the 
General  Term  of  the  Supreme  Court  in  the  city 
of  New  York.  Levi  C.  Lathrop  and  his  part- 
ners endeavored  to  recover  from  the  receiver 
of  the  St.  Nicholas  Bank  the  amount  of  checks 
over  $86,000  which  had  been  drawn  by  them, 
and  most  of  which  were  certified  on  the  day 
preceding  that  on  which  the  bank  closed  its 
doors.  If  the  checks  were  not  paid,  Mr.  La- 
throp asjced  that  the  deposits  made  on  that  day 
be  returned  to  his  firm.  At  the  trial  court  the 
receiver  was  directed  to  pay  the  amount  of  the 
checks  certified  on  the  day  before  the  failure, 
and  not  to  pay  the  uncertified  checks.  The 
General  Term  has  reversed  that  judgment  as  to 
the  certified  checks,  and  does  not  require  the 
receiver  to  pay  the  amount  of  any  of  the  checks. 
Mr.  John  M.  Bowers,  of  Piatt  &  Bowers,  who 
is  the  counsel  for  Hugh  J.  Grant,  the  receiver 

of  the  bank,  successfully  prosecuted  the  appeal. 
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One  of  the  interesting  points  of  the  decision  is 
that,  with  respect  to  certified  checks,  the  per- 
sons to  whom  they  are  drawn  acquire  no  special 
lien  upon  or  equitable  assignment  of  any  special 
fund  or  particular  portion  of  the  assets  of  the 
bank,  and  that  deposits  do  not  by  being  sent 
to  the  Clearing  House  for  collection  become 
appropriated  to  the  payment  of  checks  certified 
on  the  day  when  the  deposits  are  made.  The 
custom  of  the  Clearing  House  was  held  not  to 
control  the  relations  between  the  payees  of  the 
checks  and  the  bank  in  reference  to  matters 
not  brought  to  the  attention  of  the  payees. 


Although  in  common  parlance  it  is  generally 
understood  that  beer  is  intoxicating,  neverthe- 
less the  Supreme  Court  of  South  Dakota  [State 
v.  Sioux  Falls  Brewing  Co.  (March  3;  Fuller, 
J.),  58  N.  W.  Rep.  1],  have  held  that  this  must 
be  shown  by  evidence,  the  weight  and  sufficiency 
of  which  is  for  the  court  or  jury,  as  the  case 
may  be,  and  that  a  court  will  not  take  judicial 
notice  that  beer  is  a  malt  or  intoxicating  liquor, 
in  the  absence  of  a  statute  declaring  that  it 
shall  be  so  deemed. 


The  United  States  Supreme  Court  has  handed 
down  an  opinion  in  the  case  of  Robert  P. 
McCloy,  tutor  for  the  minor  heirs  of  Mason 
Snowden,  against  the  Equitable  Life,  on  appeal 
from  the  eastern  district  of  Louisiana.  Snowden 
was  the  holder  of  a  life  policy  for  $10,000  on 
the  tontine  endowment  plan,  his  wife  being 
named  therein  as  beneficiary.  When  the  policy 
matured,  Snowden's  wife  having  died,  he  sur- 
rendered the  policy  and  accepted  about  $3,000, 
the  amount  of  its  value  and  accumulated  profits. 
After  Snowden's  death,  McCloy,  as  guardian 
for  his  minor  children,  instituted  suit  against 
the  company  for  the  amount  for  which  he  had 
been  insured,  claiming  that  the  father  had  no 
right  to  surrender  the  policy,  as  his  minor  heirs 
had  an  interest  in  the  mother's  estate  which 
should  have  been  protected.  Justice  Gray  de- 
livered the  opinion  of  the  court,  affirming  the 
judgment  of  the  court  below  in  favor  of  the 
company,  with  costs. 


In  writing  of  the  death  of  the  late  judge, 
Lord  Hannen,  the  London  Globe  says :  To  the 
younger  members  of  the  bar  his  courtesy  and 


kindness  were  proverbial.  Once,  on  the  occa- 
sion of  a  "  call  night,"  he  had  been  dining  in 
the  Middle  Temple  hall,  and  the  newly  bewigged 
barristers  naturally  declined  to  let  him  off  with- 
out a  speech.  He  gave  a  delightful  little 
allocution,  full  of  hope  and  encouragement, 
and  ended  with  a  little  advice  as  to  what  to  do 
with  the  first  brief.  "  Read  it,"  he  said,  "  read 
it  carefully.  Then  forget  all  about  it  as  quickly 
as  you  can,  for  it's  sure  to  be  all  wrong.  Tell 
the  court  a  plain,  straightforward  story,  and 
when  you've  lost  your  case  go  back  to  your 
client  and  tell  him  it  was  all  the  fault  of  that 
old  fool  of  a  judge." 


As  only  six  delegates  to  the  New  York  Con- 
stitutional Convention  of  1867  are  delegates  to 
the  Constitutional  Convention  next  month  (two 
from  Brooklyn,  one  from  Syracuse,  one  from 
Troy,  one  from  Warsaw,  N.  Y.,  and  one  from 
New  York  city)  it  is  not  to  be  supposed  that 
much  time  will  be  expended  in  reminiscences 
of  that  convention.  It  was  in  session  twenty- 
seven  weeks;  it  cost  the  State  many  thousands 
of  dollars,  and  the  Constitution  agreed  upon 
by  the  majority  of  the  delegates  was  rejected 
by  an  overwhelming  majority  when  submitted 
to  the  voters. 


Several  months  ago  A.  Washmood,  general 
agent  of  the  Equitable  Life,  was  arrested  at 
Little  Rock,  Ark.,  charged  with  the  violation 
of  the  Arkansas  State  law  requiring  the  pay- 
ment of  a  license  fee  by  solicitors  of  non-State 
companies.  He  was  adjudged  guilty  and 
heavily  fined.  He  appealed  the  case  to  the 
Supreme  Court  of  that  State,  which  has  recently 
rendered  a  decision  declaring  the  tax  uncon- 
stitutional.    The  decision  was  unanimous. 


Judge  White,  Mr.  Cleveland's  newly  ap- 
pointed judge  of  the  United  States  Supreme 
Court,  will  be  forty-nine  years  of  age  in  Novem- 
ber. He  is  the  youngest  judge  in  that  tribunal. 
Chief  Justice  M.  W.  Fuller  is  sixty-one,  Judge 
Harlan  is  sixty-one,  Judge  Gray  is  sixty-six, 
Judge  Brewer  is  fifty-seven,  Judge  Brown  is 
fifty-eight,  Judge  Shiras  is  sixty-two,  Judge 
Jackson  is  sixty-two,  and  Judge  Field  is  seventy- 
eight. 
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SALE-RESCISSION-REPLEVIN. 

NEW  YORK  COURT  OF  APPEALS,  JANUARY,  18,  ISM. 

Wibk  et  al.  v.  Grant,  as  Sheriff. 

When  a  sale  and  delivery  of  goods  are  procured  by  fraudulent 
representations  on  the  part  of  the  purchaser,  the  title  and 
possession  paw  to  him  notwithstanding  the  fraud,  subject 
to  the  right  of  the  Tendor  to  rescind  the  contract  of  sale. 

An  action  of  replevin  la  not  maintainable  to  recover  the  goods 
where,  prior  to  the  rescission  of  such  contract,  the  goods 
had  been  levied  upon  by  virtue  of  an  attachment  against 
the  purchaser. 

The  words  "  right  to  reduce  "  to  possession,  In  section  1690  of 
the  Code,  do  not  cover  a  case  where  the  right  to  reduce  to 
possession  is  potential  only,  and  which  requires  for  Its  ex- 
istence the  doing  of  some  act  which  shall  terminate  a  legal 
possession  in  another  as  owner,  and  transfer  the  right  of 
possession  to  the  plaintiff.  . 

APPEAL  from  judgment  of  the  General  Term  of 
the  Supreme  Court  in  the  First  Judicial  Depart- 
ment, entered  upon  an  order  made  November  22, 
1892,  which  affirmed  a  judgment  in  faror  of  plain- 
tiffs entered  upon  a  verdict,  and  also  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

This  was  an  action  of  replevin  to  recover  pos- 
session of  certain  goods,  which  the  complaint  alleged 
had  been  wrongfully  obtained  from  plaintiffs  by  the 
defendant  Maier  Rothschild,  and  which  the  defend- 
ant Hugh  J.  Grant,  as  sheriff,  obtained  possession 
of  by  virtue  of  an  attachment  issued  against  said 
Rothschild  and  others. 

The  goods  in  question  were  sold  and  delivered  by 
plaintiffs  to  said  Rothschild,  the  sale  having  been 
induced  by  false  and  fraudulent  representations  on 
the  part  of  the  purchaser  as  to  the  property  owned 
by  him  and  the  amount  of  his  indebtedness. 

Plaintiffs  did  not  discover  the  fraud  until  after 
the  goods  had  been  levied  upon  by  the  sheriff  and 
taken  into  his  possession.  Upon  discovering  the 
fraud  they  demanded  possession  of  the  sheriff  and 
upon  his  refusal  to  deliver  brought  this  action. 

Abraham  Gruber,  for  appellants. 

Otto  Horw-itz,  for  respondent. 

Andrews,  C.  J.  The  only  question  of  any  diffi- 
culty relates  to  the  right  of  the  plaintiffs  to  the 
remedy  by  replevin.  There  was  abundant  evidence 
that  the  sale  of  the  goods  to  Rothschild  was  pro- 
cured by  him  by  fraudulent  representations.  But 
the  title  and  possession  passed  to  the  purchaser  by 
the  sale  and  delivery,  notwithstanding  the  fraud, 
subject  however  to  the  rights  of  the  vendors  to 
rescind  the  contract  if  they  should  so  elect.  Powers 
v.  Benedict,  88  N.  Y.  605.  There  can  be  no  claim 
that  the  contract  had  been  rescinded  when  the 
sheriff  seized  the  goods  on  the  attachment  agaiust 
Rothschild.  It  was  not  until  after  the  seizure  that 
the  plaintiff  became  aware  of  the  f  mud.  The  seizure 
under  the  attachment  was  the  first  notice  they  had. 
Prior  to  that  time  the  plaintiffs  had  done  nothing 


to  disaffirm  the  contract,  and  nothing  had  occurred 
to  put  them  on  inquiry  as  to  the  lonafidet  of  the 
purchase.  On  being  apprised  of  the  seizure  under 
the  attachment,  they  demanded  the  goods' of  the 
sheriff,  and  then  brought  this  action.  Section  1690 
of  the  Code  of  Civil  Procedure  declares  that  no  ac- 
tion to  recover  a  chattel  can  be  maintained  (subd.  3) 
"  when  it  was  seized  by  virtue  of  an  execution  or  a 
warrant  of  attachment  against  the  property  of  a 
person  other  than  the  plaintiff,  and  at  the  time  of 
the  seizure  the  plaintiff  had  not  the  right  to  reduce 
it  into  bis  possession."  The  question  is  whether  the 
plaintiffs,  at  the  time  of  the  seizure  by  the  sheriff 
under  the  attachment  against  Rothschild,  had  the 
"  right  to  reduce  "  the  property  seized  to  their  pos- 
session. If  they  had  such  a  right  at  that  time, 
within  the  meaning  of  section  1690,  they  can  main- 
tain the  action ;  if  not,  the  remedy  by  replevin 
against  the  sheriff  does  not  lie,  but  they  are  remitted 
to  an  action  for  conversion.  Notwithstanding  the 
seizure  they  could  rescind  the  contract  of  sale. 
Neither  the  sheriff  nor  the  creditors  in  the  attach- 
ment were,  by  reason  of  the  seizure,  in  the  situation 
of  purchasers  for  value,  and  it  is  only  persons  in 
that  situation,  purchasing  in  good  faith,  who  are 
protected  against  the  title  of  the  defrauded  vendor 
who  seasonably,  on  coming  to  a  knowledge  of  the 
fraud,  elects  to  rescind  the  contract.  The  bringing 
of  the  replevin  was  an  act  of  rescission  (Moller  v. 
Tuska,  87  N.  Y.  166;  Powers  v.  Benedict,  88  id. 
605),  and  restored  to  the  plaintiffs  the  title  to  the 
goods  and  put  them  in  a  position  to  assert  that  title, 
and  in  ordinary  cases  would  give  them  a  right  to 
proceed  either  in  replevin  or  for  damages  on  the  re- 
fusal of  the  person  in  possession.  The  sheriff,  hav- 
ing refused  to  deliver  the  goods  to  the  plaintiffs  on 
demand,  might  have  been  sued  for  conversion,  but 
the  test  whether  they  can  maintain  replevin  against 
the  officer  is  made  by  section  1600,  to  depend  upon 
the  fact  whether,  "at  the  time  of  the  seizure  "  under 
the  attachment,  they  had  the  right  to  reduce  the 
goods  to  their  possession.  The  meaning  of  the 
words  in  the  section,  ' '  the  right  to  reduce  it  (the 
property)  into  his  possession,"  is  the  point  in  con- 
troversy. Did  the  plaintiffs,  ''at  the  time  of  the 
seizure  "  by  the  sheriff,  have  this  right?  At  that 
time  Rothschild  had  both  the  possession  and  the 
legal  title  to  the  goods.  The  plaintiffs,  at  that 
time,  had  neither  title  nor  possession.  They  had  a 
right  to  rescind  the  contract  of  sale  for  the  fraud  of 
Rothschild,  upon  doing  which  their  right  to  the 
possession  would  accrue,  but  they  had  not  rescinded 
for  the  reason  that  the  fraud  was  not  then  known 
to  them.  If  they  had  known  it  and  had  exercised 
the  right  of  rescission,  or  done  any  act  in  disaffirm- 
ance of  the  sale  before  the  seizure  a  different  ques- 
tion would  be  presented.  It  is  plain  that  so  Ions 
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as  the  contract  remained  un  rescinded  Rothschild 
had  a  leviable  interest  in  the  goods.     It  was  the 
duty  of  the  sheriff  to  seize  the  property  under  the 
attachment,  and  in  doing  what  he  did  he  simply 
performed  his  duty  as  a  public  officer.     He  acquired 
by  the  seizure  a  legal  lien  on  the  property.     The 
plaintiffs  might  not  elect  to  rescind  when  they  came 
to  learn  of  the  fraud.     If  they  did  not  so  elect  the 
lien  would  continue;  if  they  did  elect  to  rescind, 
the  lien  would,  on  such  election,  be  displaced  in 
favor  of  their  original  title.     We  think  it  cannot  be 
said  that  the  plaintiffs  had  a  right  to  reduce  the 
property  to  possession  when  the  seizure  was  made. 
They  had  no  such  right  except  upon  rescission,  and 
this,  as  we  have  said,  had  not  taken  place.     The 
right  would  arise  upon  and  in  consequence  of  a 
rescission,  and  not  otherwise.    The  last  clause  of 
subdivision  37  of  section  1690  was,   we  think,  in- 
tended to  exempt  from  the  prohibition  of  that  sec- 
tion cases  of  constructive,  as  distinguished   from 
actual   possession,  and   to  give  the   remedy  to  the 
true  owner  where  the  possession  by  the  attachment 
or  execution  debtor  was  without  right,  or  a  mere 
custody  for  the  true  owner,  the   legal   possession 
beiug  in  him  at  the  time  of  the  seizure,  through  his 
agent,  servant  or  naked   bailee.     Prior  legislation 
and  the  course  of  decisions  reflect  some  light  on  the 
interpretation  of  the  clause  in  question.     It  has  been 
the  policy  in  this  State  from  an  early  period  to  re- 
strict the  remedy  of  replevin  in  cases  of  seizure  by 
sheriffs  or  other  officers  on  legal  process.     It  was 
decided  at  an  early  day  that  a  defendant  in  a  pro- 
cess could  not  maintain  replevin  against  the  officer 
for  goods  seized  in  execution.     Thompson  v.  Button, 
14  Johns.  86;  Gardner  v.  Campbell,  15  id.  403.  They 
were  deemed  to  be  in  the  custody  of  the  law.     The 
principle   was  sought  to  be  extended  to  all   cases 
where  the  goods  were  taken  from  the  possession  of 
the  defendant  in  the   process,  although  he  was  a 
custodian  merely,  and  it  was  asserted  that  the  true 
owner,  though  a  stranger  to  the  process,  was  pre- 
cluded from  maintaining  replevin.     The  extension 
of  the  doctrine  of  cuttodia  legit  to  goods  taken  from 
the  possession  of  agents  or  servants  was  distinctly 
repudiated  in  Clark  v.  Skinner,  20  Johns.  465,  in 
which  it  was  held  that  replevin  lies  at  the  suit  of 
the  true  owner  of  a  chattel  against  a  sheriff,  con- 
stable or  other  officer  who  has  taken  it  from  the 
owner's  servant  or  agent   while   employed  in  the 
owner's  business  by  virtue  of  an  execution  against 
such   servant  or  agent.     It  was,   the  court  held, 
sufficient  to  maintain   replevin  that  the   property 
when  taken  was  in  the  actual  or  constructive  pos- 
session of  the  true  owner,  and  that  the  possession 
of  an  agent  or  servant  was  the  possession  of  the 
master  or  principal.    The  court,  in  its  opinion,  used 
the  phrase  "  right  to  reduce  to  possession,"  being 


the  same  phrase  substantially  as  the  phrase  in  sec- 
tion 1690  of  the  Code,  and  it  was  used  as  the 
equivalent  of  "  constructive  possession."  The  court 
said:  "But  the  question  is,  what  is  meant  by 
the  possession  in  such  case?  I  understand  by  it 
not  only  the  actual  but  the  constructive  possession 
of  the  owner,  and  by  constructive  possession  I  mean 
a  right  to  reduce  the  chattel  to  immediate  posses- 
sion." In  Marshall  v.  Davis,  1  Wend.  109,  Savage, 
C.  J.,  uses  substantially  the  same  language.  After 
stating  that  replevin  will  lie  where  trespass  can  be 
maintained,  he  says:  "And  in  trespass,  it  is  well 
settled  that  the  plaintiff  must  have  either  actual 
possession,  or  property,  and  constructive  possession ; 
by  which  is  meant  the  right  to  redeem  the  article 
to  bis  possession  at  pleasure."  Section  1690  of  the 
Code  is  taken  in  most  part  from  the  Revised  Stat- 
utes. 2  R.  S.  523,  §§  4,  5.  Section  5  of  the  title 
of  the  Revised  Statutes  relating  to  the  action  of 
replevin,  prohibits  the  remedy  by  replevin  at  the 
suit  of  the  defendant  in  an  execution  or  attachment 
for  goods  seized  thereunder,  unless  they  are  ex- 
empted by  law  from  such  seizure,  and  proceeds: 
"  Nor  shall  a  replevin  lie  for  such  goods  or  chattels 
at  the  suit  of  any  other  person  unless  he  shall  at  the' 
time  have  a  right  to  reduce  into  his  possession  the 
goods  taken,"  using  the  same  phraseology  in  sub- 
stance as  is  contained  in  section  1690  of  the  Code. 
Section  5,  as  reported  by  the  revisers,  was  framed 
to  prevent  replevin  in  any  case  where  goods  are 
taken  in  execution  from  the  possession  of  the  de- 
fendant, no  matter  to  whom  they  belonged.  The 
revisers  intended  by  the  section  to  change  the  rule 
established  in  Clark  v.  Skinner,  that  if  the  posses- 
sion of  the  defendant  in  the  execution  was  that  of 
agent  or  servant,  this  would  not  prevent  a  replevin 
by  the  master  or  principal.  See  note,  5th  ed.  497. 
But  the  Legislature  changed  the  section  as  reported, 
obviously  for  the  purpose  of  sanctioning  the  rule 
declared  in  Clark  v.  Skinner.  It  is  quite  reasonable 
therefore  to  suppose  that  the  phrase,  "  unless  he 
shall  at  the  time  have  a  right  to  reduce  into  his 
possession  the  goods  taken,"  was  inserted  in  the 
section  of  the  Revised  Statutes  referred  to  as  a 
paraphrase  of  the  words  "constructive  possession," 
in  accordance  with  the  definition  of  these  words 
given  in  the  cases  then  decided.  We  think  the 
words  "right  to  reduce"  to  possession,  in  section 
1690  of  the  Code,  were  intended  to  cover  a  case 
where  the  possession  of  the  plaintiff  was  construc- 
tive, and  not  actual,  and  that  tbey  do  not  cover  a 
case  where  the  right  to  reduce  the  possession  was 
potential  only,  and  which  required  for  its  existence 
the  doing  of  some  aci  which  should  terminate  a 
legal  possession  in  another  as  owner,  and  transfer 
the  right  of  possession  to  the  plaintiff.  These  views 
lead  to  a  reversal  of  the  judgment  and  a  new  trial. 
All  concur. 
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COLLATERAL   INHERITANCE   TAX. 

NEW  YORK  OQURT  OF  APPEALS,  APRIL.  18M. 

Estate  of  Clarissa  E.  Curtis. 

Until  the  State  can  establish  that  some  beneficial  Interest  will 
pass  to  persons  in  wbose  hands  it  will  be  taxable,  the  right 
of  the  State  to  tax  under  the  Collateral  Inheritance  Tax 
Act  cannot  arise. 

The  intent  of  the  Collateral  Inheritance  Tax  Act  is  to  subject 
only  real  and  beneficial  interests  to  taxation,  and  nothing 
in  its  policy  justifies  the  imposition  of  the  burden  of  a  tax 
where  no  corresponding  benefit  has  been  received. 

Contingent  interests,  vesting  In  no  specific  beneficiary,  when 
the  will  takes  effect,  cannot  then  be  taxed,  but  come  un- 
der the  operation  of  the  law  when  the  event  which  locates 
and  fixes  them  occurs. 

Matter  of  Stewart,  181  N.  T.  277,  followed  and  explained. 

Query :  Whether,  where  the  only  contingency  of  the  future 
is  upon  which  of  several  named  persons  or  classes  of  per- 
sons, all  of  whom  are  liable  to  suffer  the  taxation,  the  ben- 
eficiary interests  will  ultimately  devolve,  the  appraisal 
and  assessment  must  not  be  postponed  until  the  contin- 
gency is  solved? 

APPEAL  from  an  order  of  the  General  Term  of 
tbe  Supreme  Court  of  the  First  Department 
reversing  an  order  of  the  surrogate  of  the  county  of 
New  York,  entered  upon  the  appraisement  of  inter- 
ests passing  under  the  will  of  Clarissa  E.  Curtis,  de- 
ceased. 

Edward  Hamtt,  for  appellant. 

Oortiandt  Irving,  for  respondent. 

Finch,  J.  The  testatrix,  by  the  terms  of  her  will, 
created  a  group  of  trusts  for  the  benefit  of  her  two 
daughters  and  two  named  grandchildren,  each  trust 
running  for  the  life  of  the  beneficiary ;  and  then  de- 
vised and  bequeathed  remainders  over  to  such  of 
her  named  nephews  and  nieces  as  should  be  living 
at  the  time  of  the  successive  termination  of  each  of 
such  trusts,  or  if  any  such  beneficiaries  should  then 
be  dead,  to  their  then  living  issue.  There  was  a 
power  of  sale  given  to  the  executors,  but  no  explicit 
or  imperative  command  to  sell,  and  the  intention  of 
the  testatrix  in  that  respect  is  left  open  to  inference. 
The  surrogate  decreed  that  the  remainders  were 
liable  to  taxation  under  tbe  Collateral  Inheritance 
Tax  Act  as  it  stood  in  1885,  and  caused  the  values 
to  be  appraised  and  the  amounts  of  the  tax  to  be 
fixed.  On  appeal  to  tbe  General  Term  that  decree 
was  reversed,  the  court  deciding  that  the  appraisal 
and  assessment  were  premature,  and  from  that  de- 
cision the  present  appeal  is  brought. 

I  do  not  deem  it  necessary  to  discuss  or  deter- 
mine the  two  difficult  questions  which  were  argued 
at  the  bar:  First,  whether  the  real  estate  of  the  tes- 
tatrix is  to  be  regarded  as  personal  by  force  of  an 
equitable  conversion  resulting  from  the  provisions 
of  the  will ;  and  second,  whether  the  contingent 
limitations  in  remainder  to  the  nephews  and  nieces 
vested  in  them  at  tbe  death  of  the  testatrix,  subject 
however  to  be  divested  by  their  deaths  before  the 
termination  of  the  trusts,  or  did  not  vest  at  all  until 


such  last  period,  and  only  in  the  nephews  and 
nieces  or  their  issue  them  surviving;  for  in  any  view 
which  may  be  taken  of  those  questions,  there  will 
always  remain  the  one  decisive  fact,  whatever  may 
be  the  correct  legal  theory  which  describes  and  ex- 
plains it,  and  that  until  the  end  of  the  trusts  it  can- 
not be  determined  whether  the  property  represented 
by  the  remainders  will  be  taxable  at  all;  that  is  to 
say,  whether  it  will  pass  actually  and  beneficially  to 
persons  in  whose  hands  it  will  be  taxable,  or  to 
others  in  whose  possession  it  will  be  exempt.  If  in 
the  end  these  remainders  go  to  the  nephews  and 
nieces  a  tax  will  be  imposed ;  but  if,  instead  of  pass- 
ing to  them,  the  remainders  should  go  to  the  chil- 
dren and  grandchildren,  they  would  be  exempt 
from  taxation.  Under  this  will  however  we  may 
speculate  as  to  the  technical  location  of  the  fee 
pending  the  running  of  the  trusts,  the  actual  and 
beneficial  interest  in  remainder  may  pass  wholly  to 
the  two  daughters  by  intestacy.  If,  before  the  ter- 
mination of  the  trusts,  the  two  nieces,  children  of 
Edwin  Racey,  should  die  without  leaving  issue  liv- 
ing at  the  supposed  date,  the  will  would  fail  to  ope- 
rate upon  one-half  of  the  estate  in  remainder,  and 
that  would  devolve  at  once  upon  the  two  daughters 
as  heirs  or  next  of  kin.  In  like  manner,  if  the  three 
nephews  should  die  without  issue  living,  as  one  of 
them  already  has,  the  other  half  of  the  remainder 
would  take  the  same  direction ;  so  that  until  the 
termination  of  the  trusts  it  will  be  impossible  to 
know  whether  the  remainders  are  in  truth  taxable 
or  not.  Prior  to  that  event  the  State  cannot  estab- 
lish that  any  beneficial  interest  will  pass  to  persons 
in  whose  hands  it  will  be  taxable,  and  until  it  can 
show  that  vital  and  necessary  fact  its  right  to  the 
tax  cannot  arise.  A  time  will  come,  at  the  close  of 
the  trusts,  when  the  question  can  be  settled,  and  if 
then  tbe  property  passes  to  the  nephews  and  nieces, 
the  proper  assessment  can  be  made  and  collected. 

The  only  possible  answer  is  that  made  by  the  sur- 
rogate. He  says  that  the  remainders  vested  in  the 
nephews  and  nieces  at  once  upon  the  death  of  the 
testatrix,  and  so  became  contingent  interests  taxable 
under  the  law.  If  that  technical  vesting  be  admit- 
ted, what  so  passed  was  rather  a  theoretical  possi- 
bility than  a  tangible  reality,  for  the  life  estate 
was  in  the  trustee  of  the  daughters  carrying  the 
whole  beneficial  use ;  there  was  no  power  over  it  in 
the  contingent  remaindermen,  and  the  nominal  and 
technical  fee  might  never  become  a  taxable  estate. 
It  was  never  intended  by  the  law  to  tax  a  theory 
having  no  real  substance  behind  it.  As  was  said  in 
Hatter  of  Swift,  138  N.  Y.  86,  the  question  is  one 
of  fact,  and  cannot  turn  on  theories  or  fictions. 
This  case  illustrates  one  result  of  the  contrary  doc- 
trine. Walter  Racey,  a  nephew  named,  has  died 
without  issue.  He  never  took  any  thing  beneficial 
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under  the  will,  and  his  estate  can  take  nothing,  and 
yet  it  is  assessed  for  about  $1,000,  which,  it  is  said, 
will  more  than  exhaust  all  that  is  left,  and  in  return 
for  which  he  received  actually  nothing,  and  theo- 
retically only  an  unsubstantial  legal  fabric.  That  is 
too  unjust  to  be  borne.  I  do  not  at  all  criti- 
cise the  wisdom  of  the  law  which  imposes  a  tax 
upon  the  succession  of  collaterals  to  estates  which 
usually  they  did  not  help  to  earn  and  very  often  do 
not  deserve.  On  the  contrary,  I  deem  the  law  thor- 
oughly wise  and  just,  but  it  does  not  at  all  follow 
that  collaterals  should  be  taxed  upon  property  which 
they  never  received,  and  upon  what  is  in  form  but 
a  theory  and  in  fact  only  an  illusion.  The  law  itself 
gives  abundant  evidence  in  its  language  of  the  in- 
tent to  subject  only  real  and  beneficial  interests  to 
taxation,  and  nothing  in  its  policy  justifies  the  im- 
position of  such  a  burden  where  no  corresponding 
benefit  has  been  received.  The  surrogate  seems  to 
have  rested  his  conclusion  upon  our  recent  decision 
in  Matter  of  Stewart,  181  N.  T.  277.  The  opinion 
in  that  case  cannot  be  held  in  any  respect  to  justify 
such  a  construction.  It  does  decide  that  contingent 
interests,  although  vesting  in  possession  at  a  future 
day,  may  be  at  once  valued  and  assessed,  and  that 
such  interests  vested  in  no  specific  beneficiary  when 
the  will  takes  effect,  cannot  then  be  taxed,  but 
come  under  the  operation  of  the  law  when  the  event 
which  locates  and  fixes  them  occurs.  It  may  possi- 
bly be  that  where  the  only  contingency  of  the  fu- 
ture is  upon  which  of  several  named  persons  or 
classes  of  persons,  all  of  whom  are  liable  to  suffer 
the  taxation,  the  beneficial  interests  will  ultimately 
devolve,  the  appraisal  and  assessment  need  not  be 
postponed,  though  even  that  is  hardly  a  prudent 
construction,  but  need  not  now  be  discussed,  yet 
where  the  contingency  touches  the  taxable  charac- 
ter of  the  succession,  where  it  is  only  in  the  chance 
of  uncertain  events  that  the  beneficial  interests  will 
finally  alight  where  it  will  be  taxable  at  all,  a  delay 
until  the  contingency  is  solved  is  both  just  and  nec- 
essary. 

This  was  substantially  the  view  taken  by  the 
General  Term,  and  it  seems  to  me  to  be  clearly  right 
and  just.  It  protects  and  preserves  the  interest  of 
the  devisees  and  legatees  on  the  one  hand,  and  the 
right  of  the  estate  on  the  other. 

The  order  appealed  from  should  be  affirmed,  with 
costs. 

All  concur. 

Order  affirmed. 


An  Irish  lawyer,  rising  to  address  the  court  in 
opposition  to  the  motion  made  by  his  opponent, 
said :  "  Your  honor,  I  have  an  objection  to  the  gen- 
tleman's motion  that  is  absolutely  fatal  to  it,  and  if 
after  hearing  it  your  honor  holds  that  it  is  not  good, 
I  have  thirteen  others  equally  fatal." 


PUBLICATION  OF  PORTRAIT  OF  INFANT 
CHILD   WITHOUT    CONSENT- 

NEW  YORK  OOUBT  OF  COMMON  PLEAS,  IN  EQUITY, 
APRIL,  1894. 

Murray  v.  Oast  Lithographic  and  Engraving 
Company. 

A  parent  cannot  maintain  a  suit  to  enjoin  the  publication  of  a 
portrait  ot  bis  infant  child,  or  for  damages  oaiwed  thereby. 

Nor  can  he  recover  upon  the  theory  that  he  is  the  proprietor  of 
the  portrait,  where  It  is  shown  that  before  suit  he  pre- 
sented the  portrait  to  his  wife. 

B.  B.  Foiter  and  Ttaae  Angel,  for  plaintiff. 

William  B.  Elliton,  for  defendant. 

Bischoff,  J.  On  the  trial  plaintiffs  counsel  con- 
tended that  this  action  is  one  brought  to  recover 
damages  for  the  alleged  unauthorized  publication  of 
a  portrait  of  plaintiff's  infant  daughter,  and  for  an 
injunction  restraining  such  further  publication. 
Consistently  with  that  contention  I  have  been  asked 
to  find  as  the  only  proposition  of  fact  deemed  estab- 
lished by  the  evidence  that  defendant  has  commit- 
ted the  act  of  which  the  claim  to  relief  is  predi 
cated.  Assuming  this  theory  of  the  complaint  and 
action  to  be  correct,  two  insuperable  objections 
arise  to  preclude  any  recovery.  First.  As  conjunct** 
pertona  merely,  plaintiff  has  no  right  of  action  for  a 
wrong  committed  against  the  person  of  another,  as- 
suming the  unauthorized  publication  of  a  portrait 
of  the  latter  to  be  an  unlawful  invasion  of 
his  right  to  the  enjoyment  of  personal  privacy. 
Secondly,  as  parent,  his  only  right  of  action,  grow- 
ing out  of  wrongs  committed  against  the  person  of 
his  child,  is  for  the  recovery  of  damages  for  loss  of 
the  services  of  the  child  and  the  expenses  to  which 
he  has  been  subjected  in  effecting  a  cure  from  the 
injury,  elements  of  damages,  which  are  obviously 
wanting  in  this  action ;  and  even  in  an  action  for 
loss  of  services,  and  expenses  attending  the  cure,  no 
recovery  can  be  had  for  the  outraged  mental  sensi- 
bility of  the  parent.  8  Suth.  Dam.,  §  952;  Cowden 
v.  Wright,  24  Wend.  429;  Cumming  v.  Brooklyn 
City  R.  Co.,  109  N.  Y.  95. 

If,  still  pursuing  the  same  theory  of  the  action,  it 
be  insisted  that  the  parent  has  suffered  a  personal 
injury — one  to  his  mental  sensibility  by  the  invasion 
of  his  child's  right  to  the  enjoyment  of  personal 
privacy  and  the  indiscriminate  distribution  of  her 
portraits — the  answer  is  that  the  law  does  not  take 
cognizance  of  and  will  not  afford  compensation  for 
sentimental  injury  independent  of  redress  for  a 
wrong  involving  physical  injury  to  person  or  prop- 
erty. "  The  law  protects  the  person  and  the  purse. 
The  person  includes  the  reputation.  The  body, 
reputation  and  property  of  the  citizen  are  not  to  be 
invaded  without  responsibility  in  damages  to  the 
sufferer.  But,  outside  these  protected  spheres,  the 
law  does  not  yet  attempt  to  guard  the  peace  of 
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mind,  the  feelings  or  the  happiness  of  every  one,  by 
giving  recovery  of  damages  for  mental  anguish  pro- 
duced by  mere  negligence.  There  is  no  right  capable 
of  enforcement  by  process  of  law,  to  possess  or  main- 
tain without  disturbance  anyj  particular  condition  of 
feeling.  The  law  leaves  feeling  to  be  helped  and  vin- 
dicated by  the  tremendous  force  of  sympathy.  The 
temperaments  of  individuals  are  various  and  varia- 
ble, and  the  imagination  exerts  a  powerful  and  in- 
calculable influence  in  injuries  of  this  kind.  There 
are  many  moral  obligations  too  delicate  and  subtle 
to  be  enforced  in  the  rude  way  of -giving  money 
compensation  for  their  violation.  Perhaps  the  feel- 
ings find  as  full  protection  as  it  is  possible  to  give 
in  moral  law  and  a  responsive  public  opinion.  The 
civil  law  is  a  practical  business  system,  dealing  with 
what  is  tangible,  and  does  not  undertake  to  redress 
psychological  injuries."  Lumpkin,  J.,  in  Chapman 
v.  Western  Union  Tel.  Co.,  88  Ga.  763;  46  Alb.  L. 
J.  409. 

If  plaintiff  is  not  entitled  in  this  action  to  recover 
damages  for  the  infraction  of  a  legal  right,  still  less 
is  he  entitled  to  injunctive  relief.  A  court  of 
equity  is  powerless  to  enforce  a  right  or  to  prevent 
a  wrong  in  the  abstract,  and  apart  from  an  injury 
or  damage  to  the  person  seeking  relief  (High  Inj., 
§  1)  it  cannot  enforce  a  purely  moral  obligation  or 
the  performance  of  a  purely  moral  duty ;  and  in  the 
absence  of  actual  or  threatened  injury  to  property 
rights  injunctive  relief  must  be  denied.  High  Inj., 
§  23.  It  is  fundamental  to  the  jurisdiction  of  the 
court,  in  any  case  where  it  is  applied  to  for  an  in- 
junction, that  some  property  right  belonging  to  the 
party  seeking  the  relief  is  in  jeopardy  (Be  Sawyer, 
124  U.  S.  200,  210;  Kerr  Inj.  1);  and  an  injunction 
was  upon  that  ground  refused  where  it  was  sought 
to  restrain  a  libellous  publication  (Brandreth  v. 
Lance,  8  Paige,  24),  and  in  another  case,  where  the 
surviving  relatives  of  another  applied  to  restrain  the 
publication  of  his  unauthorized  biography,  though 
the  latter  was  admitted  to  be  wholly  laudatory. 
Corliss  v.  E.  W.  Walker  &  Co.  (U.  S.  Circ.  Ct., 
Mass.,  Aug.  1,  1803),  48  Alb.  L.  J.  431. 

Should  it  now  be  urged  that  the  action  was  in 
fact  brought,  and  that  its  true  theory  is  to  recover 
damages  for  the  unauthorized  publication  of  the 
portrait  which  plaintiff  caused  to  be  painted  of  his 
infant  daughter,  and  to  restrain  such  further  publi- 
cation, and  that  the  unauthorized  publication  of 
the  portrait  was  and  is  an  invasion  of  plaintiffs  pro- 
prietary rights  therein,  it  seems  a  conclusive  answer 
that  he  is  not  the  owner  of  the  portrait,  for  from 
his  own  admission,  it  is  his  wife's  property. 

I  refrain  from  discussing  the  rights  of  plaintiff's 
wife  or  infant  daughter  upon  the  facts  in  evidence, 
for  two  reasons,  namely,  that  it  is  unnecessary  for 
the  purposes  of  this  action,  and  that  the  urgency  of 


the  parties  for  a  speedy  decision  precludes  the  pos- 
sibility of  doing  so  satisfactorily  to  me. 

Defendant  is  entitled  to  judgment,  with  costs. 


SIDEWALKS  -  RIGHTS  OF  TENANTS  -  IN- 
JUNCTION. 

PHILADELPHIA  COMMON  PLEAS,  MARCH  M.  1891. 

Cunningham  t.  Entrrkin. 

Where  a  house  is  rented  to  different  tenant*,  each  occupying 
a  room  he  has  let,  the  doctrine  of  ownership  «*/ue  ad 
filum  vite  has  no  application.  All  that  any  such  tenant  Is 
entitled  to  Is  an  uninterrupted  passage-way  in  common 
with  the  public,  for  none  of  them  has  any  lordship  of  the 
soil  outside  of  his  several  domain.  No  private  right  of 
way  can  exist  in  a  public  highway. 

A  tenant  of  a  ground  floor  has  no  equity  to  enjoin  the  tenant 
of  .the  second  floor  from  maintaining  a  proper  show-case 
on  the  sidewalk  at  the  entrance  set  apart  for  his  use,  which 
was  shown  not  to  be  an  obstruction  to  the  sidewalk,  either 
to  the  general  publio  or  to  the  full  enjoyment  by  the  ob- 
jecting tenant  of  his  premises.  Such  a  suit  is  frivolous  and 
without  equity. 

INCEPTIONS  to  master's  report,  in  equity.  The 
J  facts  clearly  appear  in  the  opinion  of  the  court. 
The  exceptions  assigned  error  (1)  in  holding  that 
the  court  had  jurisdiction ;  (2)  in  holding  that  the 
maintenance  of  a  show-case  was  an  unjustifiable  in- 
fringement by  defendant  of  the  rights  of  plaintiff; 
C3)  in  holding  defendant  liable  for  two-thirds  of 
costs;  (4)  in  recommending  an  injunction  restrain- 
ing defendant  from  maintaining  any  show-case  on 
the  pavement  or  doorstep  on  the  west  side  of  Broad 
street;  (5)  in  not  recommending  that  the  bill  be 
dismissed. 

W.  W.  Smithers,  for  plaintiff. 

John  Dolman,  for  defendant. 

Thatkr,  P.  J.  A  large  building  at  the  north- 
west corner  of  Broad  street  and  Columbia  avenue, 
belonging  to  Richard  J.  Dobbins,  was  rented  to 
different  tenants.  The  plaintiff  in  this  case,  who  is 
engaged  in  the  business  of  a  merchant  tailor,  rents 
the  first  floor,  the  front  door  of  which  is  on  Colum- 
bia avenue  and  the  rear  door  on  Broad  street.  The 
defendant,  who  is  a  photographer,  rents  the  second - 
story  room  immediately  over  the  plaintiff,  and  his 
entrance  and  exit  is  by  the  door  on  Broad  street. 
After  be  had  moved  in  he  placed  upon  the  pave- 
ment by  the  side  of  this  door  a  show-case  for  the 
exhibition  of  his  pictures.  There  is  no  evidence 
that  this  show-case  obstructs  the  passage-way  into 
or  out  of  the  building,  or  that  it  is  injurious  or  in- 
convenient to  any  one.  The  plaintiff  however,  con- 
ceiving himself  apparently  to  be  the  owner  of  the 
street  pavement,  as  well  as  of  the  store'  which  he 
occupies  and  rents,  brought  this  bill  against  the  de- 
fendant, in  which  he  seeks  to  enjoin  the  defendant 
from  maintaining  his  show-case  upon  the  sidewalk, 
and  also  from  maintaining  an  awning  which 
the  defendant  had  put  over  the  door  to  tern- 
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per  the  intensity  of  the  summer  sua.  As  to  the 
awning,  the  master  rejected  the  plaintiffs  claim  for 
the  very  satisfactory  reason  that  it  was  conclusively 
proven  that  the  plaintiff  had  deliberately  consented 
to  its  erection  by  the  defendant  before  it  was  placed 
there,  and  because  the  awning  itself  was  shown  to 
be  neither  injurious  nor  inconvenient  to  any  one 
whomsoever,  but,  on  the  contrary,  a  convenience  to 
people  entering  there,  as  well  as  a  necessary  protec- 
tion of  the  defendant's  pictures  from  the  weather. 

The  master  however  was  of  opinion  that  the 
plaintiff  had  a  special  property  in  the  sidewalk,  and 
therefore  that  the  placing  of  the  show-case  upon  it, 
however  harmless  it  might  be,  was  a  technical  tres- 
pass on  the  part  of  the  defendant,  against  which  the 
plaintiff  was  entitled  to  be  relieved,  and  so  found  in 
his  report,  and  recommended  a  decree  enjoining  the 
defendant  from  maintaining  his  photographic  show- 
case upon  the  sidewalk.  This,  we  think,  was  a 
mistake.  Where  a  house  is  rented  out  to  different 
tenants,  each  occupying  the  room  which  he  has  let, 
the  doctrine  of  ownership  tuque  adjilum  vue  has  no 
application.  The  plaintiff  in  this  case  had  no  more 
ownership  of  the  sidewalk  than  the  defendant  or 
the  tenants  of  the  other  rooms  had.  All  that  any 
of  them  were  entitled  to  there  was  an  uninterrupted 
passage-way  in  common  with  the  public,  for  none  of 
them  had  any  lordship  of  the  soil  outside  of  his  sev- 
eral domain.  Nor  can  a  private  right  of  way  exist 
in  a  public  highway.  4  Lead.  Cas.  in  Am.  Law  of 
Real  Prop.  183,  and  cases  there  cited.  The  loca- 
tion of  a  street  or  highway  extinguishes  a  private 
way.  Id.  220;  Mussey  v.  Proprietors  of  Union 
Wharf,  41  Me.  34;  Abbott  v.  Stewartstown,  47  N. 
H.  228;  Hancock  v.  Wentworth,  5  Mete.  446. 

If  the  defendant's  photograph  case  was  an  ob- 
struction to  the  full  enjoyment  of  the  premises 
rented  and  occupied  by  the  plaintiff,  the  defendant 
might  properly  be  enjoined  from  maintaining  it, 
but  it  is  clear  that  that  is  not  the  case.  There  is  no 
evidence  whatever  that  it  is  injurious  or  in  any  way 
even  inconvenient  to  the  plaintiff.  On  the  con- 
trary, it  was  proven  before  the  master  that  after  the 
showcase  was  placed  there,  the  plaintiff  not  only 
made  uo  objection  to  it,  but  declared  that  it  was  an 
ornament  to  the  doorway,  and  attracted  a  great  deal 
of  attention.  That  the  defendant,  under  these  cir- 
cumstances, should  be  harassed  with  a  lawsuit,  and 
mulcted  in  costs  amounting  to  over  $300  for  a  per- 
fectly harmless  act,  simply  to  gratify  the  plaintiff 
in  the  maintenance  of  what  he  fancied  to  be  a  tech- 
nical right,  but  which  turns  out  to  be  no  right  at 
all,  is  wholly  inequitable  and  unjust.  The  case  pre- 
sented is  altogether  without  any  foundation  in 
equity.  It  is  frivolous,  and  such  as  no  chancellor  or 
court  of  equity  ought  to  countenance  or  to  enter- 
tain.    The  learned  master  did  well  in  dismissing 


that  portion  of  the  plaintiff's  case  which  related  to 
the  awning  and  the  inside  doors.  He  would  have 
done  better  if  he  had  dismissed  the  whole  case 
as  entirely  wanting  in  equity. 

Exceptions  sustained,  and  it  is  ordered  that  the 
bill  be  dismissed,  the  plaintiff  to  pay  the  costs. 


FELLOW-SERVANTS  -NEGLIGENCE-CON- 
TRACT EXEMPTING  MASTER  FROM 
LIABILITY. 

KENTUCKY  SUPERIOR  COURT,  JANUARY 


7,  1894. 


N.  N.  &  M.  V.  CO.  V.  ElFORT. 


In  the  case  of  employees  of  the  same  grade  or  rank,  and  en- 
gaged in  the  game  field  of  labor,  the  master  is  Dot  liable 
for  an  injury  to  one  employee  by  the  negligence  of  an- 
other, even  though  the  negligence  be  gross;  but  the  engi- 
neer or  fireman  In  charge  of  the  engine  nf  a  railroad  train 
and  a  brakeman  on  the  train  are  not  fellow-servants  of  the 
same  grade  or  rank,  engaged  in  the  same  field  of  labor, 
and  for  an  injury  to  the  brakeman  through  the  gross  neg- 
ligence of  the  engineer  or  fireman  in  charge  of  the  engine 
the  company  is  liable. 

An  instruction  telling  the  jury  that  "  gross  negligence  is  the 
failure  to  exercise  such  care  and  skill  as  one  of  common 
sense  and  reasonable  skill  In  the  business,  but  of  careless 
habits,  would  observe  to  avoid  danger  under  similar  cir- 
cumstances," conforms  substantially,  in  its  applications  to 
the  facts  of  this  case,  to  the  definition  of  gross  negligence 
In  the  case  of  L.  &  N.  R.  Co.  v.  McCoy,  81  Ky.  413.  In  view 
of  the  evidence,  the  jury  could  not  have  been  misled  by 
the  omission  of  the  words  '*  to  his  own  person  or  life  "  after 
the  words  "  to  avoid  danger." 

The  rule  that  the  plea  of  contributory  negligence  will  not  be 
allowed  when  wilful  neglect  is  alleged  applies  only  to  ac- 
tions under  the  statute  authorizing  tbe  recovery  of  puni- 
tive damages  when  tbe  life  of  one  is  lost  by  tbe  wilful  neg- 
lect of  another  person. 

A  contract  by  a  railroad  company  with  an  employee  whereby 
the  latter,  in  consideration  of  his  employment  and  the 
compensation  to  be  paid  him,  assumes  all  risks  of  accidents 
from  any  cause  while  in  its  service,  and  exempts  it  from 
any  liability  to  him  on  account  of  such  risks  or  accidents, 
is  void  as  against  public  policy. 

A  PPEAL   from   Clark  Court  of  Common  Pleas. 

Breckintidge  &  Shelity,  for  appellant. 
Beekner  A  Jouett,  for  appellee. 

Babbouk,  J.  The  appellee,  who  was  in  the  ap- 
pellant's employ  as  a  brakeman  in  coupling  cars 
lost  one  of  his  hands,  which  loss,  he  charges,  was 
the  result  of  the  negligence  of  the'  employee  in 
charge  of  the  engine.  A  verdict  and  judgment  was 
rendered  against  the  appellant.  We  cannot,  as  wc 
are  asked  to  do,  reverse  the  judgment  upon  the  evi- 
dence, and  it  would  therefore  serve  no  purpose  to 
discuss  the  evidence  as  bearing  upon  this  conten- 
tion. 

In  Volz  v.  C.  &  O.  R.  Co.,  decided  in  December, 
1893,  and  in  the  later  case  of  L.  &  N.  R.  Co.  v.  Raines, 
81  Ky.  423,  the  Court  of  Appeals  has  held  that  even 
the  gross  negligence  of  a  fellow-workman,  resulting 
in  injury  to  another  employee  of  the  same  grade  or 
rank,  and  engaged  in  the  same  field  of  labor,  does 
not  render  the  master  liable  to  the  injured  em- 
ployee; but  that  court  has,  in  the  case  of  L.  & 
N.  R.  Co.  v.  Moore,  83  Ky.  675,  and  in  other  cases 
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which  are  cited  and  approved  in  the  Volz  and 
Raines  cases,  held  that  the  engineer  (or  fireman)  in 
charge  of  the  engine  and  a  brakemau  were  not  fel- 
low-servants of  the  same  grade  or  rank,  engaged  in 
the  same  field  of  labor. 

There  was  therefore  no  error  in  the  instructions 
which  authorized  a  recovery  if  the  injury  com- 
plained of  was  caused  by  the  gross  negligence  of 
the  engineer  or  fireman  in  charge  of  the  engine. 

Appellant  complains  of  this  instruction:  "  Gross 
negligence  *  *  *  is  the  failure  to  exercise  such 
care  and  skill  as  one  of  common  sense  and  reasona- 
ble skill  in  the  business,  but  of  careless  habits, 
would  observe  to  avoid  danger  under  similar  cir- 
cumstances." 

The  objection  is  that  the  instruction  omits,  after 
the  words  "  to  avoid  danger,"  the  words  "  to  his 
own  person  or  life,"  as  contained  in  the  definition 
of  grow  negligence  in  the  case  of  L.  &  N.  R.  Co.  v. 
McCoy,  81  Ey.  413;  but  it  seems  to  us  that  in  its 
application  to  the  facts  of  the  case  the  instruction 
conforms  substantially  to  the  definition  in  the 
McCoy  case. 

In  the  movement  of  the  engine  by  Armstrong,  the 
fireman,  one  danger  only  was  to  be  apprehended, 
and  that  was  injury  to  the  person  of  the  appellee — 
the  whole  evidence  was  directed  to  that  point — and 
the  jury  could  not  have  but  understood  the  court 
as  addressing  itself  to  this  fact,  this  danger;  but 
the  court  did  err,  to  the  appellant's  prejudice,  in 
telling  the  jury  that  if  the  person  in  charge  of  the 
engine  was  guilty  of  wilful  negligence,  then  the  ap- 
pellant should  be  held  liable,  notwithstanding  the 
appellee,  by  his  own  negligence,  contributed  to  the 
injury,  and  but  for  which  contributory  negligence 
the  injury  would  not  have  occurred. 

As  held  by  this  court  in  L.  &  N.  R.  Co.  v.  Wal- 
ton, 13  Ey.  Law  Rep.  460,  and  by  the  Court  of  Ap- 
peals in  Craddock  v.  L.  &  N.  R.  Co.,  id.  18,  the  rule 
that  the  plea  of  contributory  negligence  will  not  be 
allowed  where  wilful  neglect  is  alleged,  applies 
only  to  actions  under  the  statute  authorizing  the  re- 
covery of  punitive  damages  where  the  life  of  one  is 
lost  by  the  wilful  neglect  of  another  person.  There 
was  evidence  of  contributory  negligence;  and  tak- 
ing the  first  and  second  instructions,  in  connection 
with  the  objectionable  instruction,  the  latter  was 
misleading  and  prejudicial  to  the  appellant. 

The  appellant,  in  one  paragraph  of  its  answer, 
claimed  exemption  from  liability  for  the  negligence 
of  its  employee,  by  reason  of  a  written  contract 
with  the  appellee  whereby  the  latter,  in  considera- 
tion of  his  employment  and  the  compensation  to  be 
paid  him,  assumed  all  risks  of  accidents  from  any 
cause  while  in  its  service,  and  exempted  it  from 
any  liability  to  him  for  or  on  account  of  such  risks 
or  accidents. 


With  the  exception  of  one  or  two  States,  all  the 
American  courts  hold  that  such  a  contract  is  void 
as  against  public  policy.  The  reason,  it  seems  to 
us,  sustains  the  doctrine,  and  we  are  therefore  of 
opinion  that  the  court  properly  sustained  the  de- 
murrer to  the  paragraph  of  the  answer. 

For  the  error  in  giving  the  instruction  denying  to 
the  appellant  the  right  to  rely  upon  contributory 
negligence,  if  its  employee  in  charge  of  the  engine 
was  guilty  of  wilful  neglect,  the  judgment  must  be 
reversed,  and  it  is  so  ordered. 


LIMITATION   OF    ACTIONS  -  SUSPENDED 
DURING   COVERTURE. 

NEW  JERSEY  COURT  OF  CHANCERY,  MARCH  9, 1884. 

Alpaugh  Y.   Wll«ON. 

Limitation  does  not  run  during  the  coverture  on  the  note  of  a 
husband  to  his  wife. 

BILL  by  Elizabeth  C.  Wilson,  for  whom,  on  her 
death,  was  substituted  Charles  Alpaugh,  exec- 
utor of  her  will,  against  Richard  H.  Wilson,  execu- 
tor, etc.,  on  a  promissory  note. 

R  S.  EuM,  for  complainant. 

Charle*  S.  ShUlman,  for  defendant. 

Bibd,  V.  C.  Mrs.  Wilson  brings  this  suit  against 
the  executors  of  the  last  will  and  testament  of  her 
late  husband,  to  recover  the  amount  claimed  to  be 
due  upon  a  promissory  note  given  by  him  to  her 
on  the  2d  day  of  April,  1883.  The  principal  de- 
fense in  this  suit  is  the  statute  of  limitations.  The 
parties  to  the  transaction  being  husband  and  wife, 
it  must  be  determined  whether  or  not  the  statute 
applies.  I  think  that  it  is  not  seriously  disputed 
but  that,  under  the  common  law,  the  wife  could  not 
maintain  an  action  against  her  husband,  for  the  rea- 
son that  in  legal  contemplation  they  were  one ;  nor 
has  it  been  successfully  maintained  that  this  unity 
has  been  severed  by  implication,  under  any  acts  of 
the  Legislature  respecting  married  women.  Such 
acts  being  in  derogation  of  the  common  law,  all 
courts  have  persisted  in  a  strict  construction 
of  them.  The  true  view  has  been  clearly  ex- 
pressed by  Chief  Justice  Beasley  in  Gray  v. 
Gray,  89  N.  J.  Eq.  511,  618.  This  view  was 
considered  controlling  in  Teomans  v.  Petty,  40  id. 
495.  See  also  Barnctt  v.  Harsbarger  (Ind.  Sup.),  5 
N.  E.  Rep.  718;  Dice  v.  Irvin  (Ind.  Sup.),  11  id. 
488;  Second  Nat.  Bank  v.  Merrill,  etc.,  Iron  Works 
(Wis.),  50  N.  W.  Rep.  505.  The  court  has  therefore 
to  dispose  of  such  questions  as  justice  and  equity 
may  require,  according  to  the  general  rules  which 
have  long  been  established  for  its  guidance.  Doubt- 
less many  cases  may  be  presented  which  would  be 
attended  with  such  circumstances  of  laches,  unfair- 
ness or  uncertainty  as  would  justify  the  court  in  re- 
Digitized  by  VjOOQlC 


THE  ALBANY  LAW  JOURNAL. 


291 


jecting  them.  That  the  testator  received  the  $800 
has  been  established  beyond  question  by  the  pro- 
duction of  a  note  for  that  amount,  with  his  signa- 
ture. Nothing  has  been  shown  to  raise  the  slight- 
est presumption  that  the  note  was  ever  surrendered, 
or  that  any  portion  of  it  has  been  paid. 

I  think  that  the  complainant  is  entitled  to  the 
amount  of  principal  mentioned  in  the  note,  with  in- 
terest, and  to  be  paid  by  the  executors  out  of  the 
estate  in  the  ordinary  course  of  administration,  to- 
gether with  her  costs. 


THE    RULE   AS   TO   VERDICTS   AGAINST 
THE   WEIGHT   OF   EVIDENCE. 

WRITING  from  London,  April  10,  to  the  New 
York  Tribune,  Mr.  O.  W.  Smalley  says: 

Lord  Esher,  master  of  the  rolls,  is  one  of  the  few 
judges  who  relieve  the  aridity  of  judicial  proceed- 
ings by  humor,  or  by  the  language  of  the  world  as 
distinguished  from  that  of  the  courts.  This  is  per- 
haps due  to  the  fact  that  he  is  a  man  of  the  world 
as  well  as  one  of  the  best  judges  on  the  bench.  He 
has  just  had  before  him  one  of  the  "Charley's 
Annt  "  cases — a  much  more  curious  study  of  human 
nature  than  is  to  be  found  in  the  play  itself,  or  in 
most  other  plays  of  the  period.  The  plaintiff  is  an 
actress,  Miss  Emily  Sheridan,  who  induced  the  de- 
fendant, Mr.  Hartmont,  a  "financial  agent,"  to  Mr. 
Penley,  then  wanting  money,  to  bring  out  "Char- 
ley's Aunt."  Mr.  Penley  and  Mr.  Hartmont  seem 
both  to  have  agreed  to  pay  Miss  Sheridan  for  her 
services.  In  both  cases  she  had  to  bring  an  action 
to  enforce  the  agreement,  and  in  both  cases  she  has 
been  successful. 

Against  the  latter  verdict  Mr.  Hartmont  appealed, 
and  the  appeal  came  before  the  master  of  the  rolls 
and  Lords  Justices  A.  L.  Smith  and  Davey,  a  strong 
team.  The  appeal  was  dismissed.  Lord  Esher  may 
be  said  to  have  laughed  the  appellant  out  of  court. 
He  said  to  his  counsel : 

"  What  do  you  hope  to  get  by  a  new  trial?  The 
lady  will  put  on  a  new  bonnet,  and  she  will  go  into 
the  witness-box,  and  you  will  have  the  same  ver- 
dict." 

Then  followed  this  colloquy : 

Mr.  Finlay — We  may  perhaps  get  a  less  suscepti- 
ble jury.     (Laughter.) 

The  Master  of  the  Rolls — Were  the  jury  peculiarly 
susceptible?  (Laughter.)  Have  you  got  the  jury 
panel?  because  if  we  look  at  it  we  may  be  able  to 
judge  how  far  they  were  likely  to  be  more  than  or- 
dinarily susceptible.  (Laughter.) 

Lord  Justice  Davey — What  were  the  ages  of  the 
jurymen?    (Laughter.) 

Mr.  Finlay — I  have  not  got  the  panel,  my  lord. 

The  Master  of  the  Rolls — Can  you  say  that  this  is 


a  verdict  that  no  twelve  men  intending  to  act  hon- 
estly and  fairly  could  give? 

Mr.  Finlay  submitted  that  in  any  case  the  verdict 
was  against  the  weight  of  evidence. 

The  court  seems  to  have  taken  judicial  knowledge 
that  the  plaintiff  is  young  and  good-looking,  or 
"  very  likely  good-looking,"  as  Lord  Esher  cau- 
tiously put  it.  One  rather  wonders  whether  he  had 
seen  the  play.  It  is  one  of  the  most  vulgar  of  mod- 
ern farces,  and  one  of  the  dullest,  and  beyond  dis- 
pute the  most  successful  and  profitable.  Mr.  Pen- 
ley  and  Mr.  Hartmont  are  said  to  have  divided 
$5,000  a  week  between  them  for  more  than  a  year; 
yet  they  grudge  poor  Miss  Sheridan  her  commis- 
sion, and  her  verdict  of,  I  think,  some  $3,500  in  this 
last  case. 

The  decision  of  the  court  is  thought  to  have  con- 
siderable legal  significance.  Defendants  tried,  as 
you  see,  to  upset  the  verdict  as  against  the  weight 
of  evidence.  The  court  said  there  was  too  much 
granting  of  new  trials  on  that  ground.  Judges 
often  granted  a  new  trial  where  the  evidence  was 
such  that  they  themselves  would  have  given  a  dif- 
ferent verdict.  That  is  not  the  true  rule,  said  Lord 
Esher.  The  rule  is  that  there  should  be  no  new 
trial  "  unless  it  could  be  shown  conclusively  that 
the  verdict  was  such  as  no  twelve  men  acting  hon- 
estly and  fairly  could  give."  The  responsibility  of 
finding  a  verdict  belongs  to  the  jury.  That  is  what 
a  jury  is  for,  and  judges  are  not  to  relieve  them  of 
it.  The  bench  is  sometimes  thought  eager  to  en- 
large its  authority  or  to  encroach  on  the  province  of 
the  jury.  Here  is,  at  any  rate,  one  most  eminent 
judge  who  takes  the  opposite  line. 


NEW  YORK  CONSTITUTIONAL   CONVEN- 
TION. 

fPHE  delegates  elected  to  revise  the  Constitution 
i.  of  the  State  of  New  York  will  convene  in  Al- 
bany on  the  second  Tuesday  of  May,  1894.  Mr. 
Charles  E.  Fitch  writes  to  Harper1*  Weekly  : 

The  questions  likely  to  engage  the  attention  of 
the  convention  are  not  yet  clearly  defined,  and  some 
may  not  have  been  suggested.  There  is  indeed  a 
well-grounded  conviction  in  the  public  mind,  with 
which  a  majority  of  the  delegates  will  doubtless 
sympathize,  that  a  wholesale  revision  of  the  Con- 
stitution of  1846  is  not  demanded,  that  it  has  in  the 
main,  with  the  provision  made  for  its  amendment, 
well  served  the  State  for  half  a  century,  and  that  it 
is  competent  for  administration  for  years  to  come. 
There  are  however  certain  subjects  which  will  have 
at  least  earnest  investigation  and  careful  discussion, 
and  among  these  will  be  the  suffrage,  municipal 
government,  corporations  and  the  judiciary.  Va- 
rious suggestions  for  further  safeguards  for  the 
purity  and  freedom  of  the  ballot-box  will  doubtless 
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be  presented,  and  it  will  be  for  the  convention  to 
decide  what  measures  of  reform  in  these  regards 
shall  be  embodied  in  the  Constitution,  and  how 
much  may  be  safely  left  to  legislative  action.  The 
invention  of  machines  for  registering  the  will  of  the 
electors  will  also  suggest  a  modification  of  section  5 
of  article  2  of  the  Constitution,  which  renders  the 
ballots  imperative  at  all  general  elections  by  citizens. 
These  devices  have  so  commended  themselves  to 
public  favor  at  town  meetings,  where  they  have 
been  utilized,  by  the  celerity,  precision,  and  effi- 
ciency of  their  action,  as  to  prompt  the  convention 
to  modify  the  clause  indicated,  if  judicial  inter- 
pretation of  the  term  "  ballot"  does  not  intervene 
to  render  constitutional  expression  thereof  unneces- 
sary. This  is  said  of  course  upon  the  assumption 
that  the  convention,  and  subsequently  the  people, 
will  appreciate  the  superiority  of  voting  by  machine 
over  the  present  method.  It  is  not  probable  that 
the  appeal  of  women  for  the  privilege  of  voting  will 
be  wholly  ignored.  The  advocates  of  women  suf- 
frage are  engaged  in  an  active  canvass  in  its  behalf, 
and  will  flood  the  convention  with  petitions  and 
memorials.  In  New  York,  as  in  other  Eastern 
States,  it  has  not  had  constitutional  sanction.  In 
the  convention  of  1867  it  had  an  insignificant  show- 
ing when  the  votes  were  counted,  although  George 
William  Curtis  made  an  eloquent  speech  in  favor  of 
striking  out  the  word  "male"  in  the  suffrage  quali- 
fication clause.  All  that  is  now  hoped  for  by  its 
intelligent  advocates  is  that  it  may  be  presented  to 
the  electors  as  a  separate  proposition,  for  the  conven- 
tion will  hardly  hazard  its  complete  work  by  incor- 
porating so  radical  a  change  in  the  text  of  the  Con- 
stitution, and  its  champions  should  be  satisfied  with 
the  opportunity  to  have  the  people  pass  upon  it  in 
its  integrity. 

There  is  no  issue  more  exigent,  none  which  evokes 
more  serious  thought,  than  that  of  the  proper 
government  of  cities,  of  which  New  York  has  over 
thirty  within  its  borders,  including  the  metropolis 
of  the  continent,  with  its  teeming  population  and 
its  multifarious  industries.  The  imbecility,  ex- 
travagance, waste,  and  corruption  of  municipal  ad- 
ministration are  patent  evils  which  all  good  citizens 
deplore,  but  the  remedies  for  which  are  difficult 
both  of  discovery  and  application.  The  belief  is 
widely  entertained  that  some  measure  of  relief  and 
reform  can  be  afforded  through  constitutional  pre- 
scription of  uniform  charters  and  better  definition 
of  official  responsibilities,  but  the  problem  is  a 
weighty  and  perplexing  one  for  the  convention  to 
solve,  involving  as  it  does  so  many  inconstant  fac- 
tors, and  the  determination  of  constitutional  juris- 
diction in  the  premises.  The  opinion  that  the  State 
suffers  from  over-legislation  will  find  expression  in 
the  proposition  for  biennial  sessions  of  the  Legis- 


lature, and  the  convention  is  expected  to  pass  upon 
it  with  due  regard  to  the  import  of  the  criticism, 
and  the  vast  and  various  interests  that  in  such  a 
great  State  require  the  attention  of  the  law-making 
body.  The  investiture  of  boards  of  supervisors  with 
enlarged  and  final  legislative  powers  are  also  pro- 
posed should  biennial  sessions  carry.  Nor  is  the 
convention  likely  to  avoid  the  grave  issues  of  the 
relations  of  the  State  to  private  corporations — the 
limitations  that  should  he  imposed,  as  well  as  the 
franchises  and  immunities  that  may  be  conferred 
upon  them.  There  is  no  subject  worthy  of  more 
serious  thought  than  that  of  the  scope  of  State  con- 
trol of  the  corporations  it  charters,  and  none  which 
should  have  more  candid,  intelligent,  and  judicious 
determination  from  a  body  charged  with  the  duty 
of  revising  the  organic  law. 

The  release  of  the  Court  of  Appeals  from  the 
burden  of  litigation  that  embarrasses  it  will  be  an- 
other question  for  consideration,  and  plans  either 
for  re-enforcing  that  court  or  conferring  the  final 
decision  of  certain  classes  of  cases  upon  the  Supreme 
Court,  have  already  been  outlined.  Indeed,  it  is 
probable  that  the  entire  judiciary  article  will  be  re- 
vised. 

DEATH   OF   NELSON   J.   WATERBTJRY. 

NELSON  JARVIB  WATERBURY,  one  of  the  old- 
est and  best-known  practising  lawyers  in  New 
York  city,  and  until  recent  years  an  active  figure  in 
local  politics,  died  of  pneumonia  at  six  o'clock  last 
Sunday  evening  at  his  residence,  13  West  Fifty- 
sixth  street.  Mr.  Waterbury  was  nearly  seventy-five 
years  of  age.  He  was  born  in  New  York  in  July, 
1819,  and  was  the  son  of  Col.  Jonathan  Waterbury, 
who  was  a  famous  dry  goods  merchant.  His  mother 
was  Elizabeth  Jarvis,  a  daughter  of  Bishop  Jarvis, 
of  Connecticut.  Mr.  Waterbury  began  the  study  of 
law  before  he  was  twenty  years  of  age,  and  in  1841 
was  managing  clerk  for  the  law  firm  of  Wells  & 
Van  Wagenen.  Samuel  J.  Tilden  was  a  law  stu- 
dent in  the  same  building.  These  two  young  men 
became  warm  friends,  and  were  long  afterward  as- 
sociated in  law  and  politics.  They  formed  the  law 
firm  of  Tilden  &  Waterbury  in  1842,  and  continued 
in  partnership  until  184S,  when  Mr.  Waterbury  was 
appointed  judge  of  the  Marine  Court  of  New  York 
by  Governor  Silas  Wright.  When  the  Whigs  got 
control  of  the  State  government  Judge  Waterbury 
resumed  the  practice  of  law,  but  continued  to  be 
active  in  politics.  In  1852  he  was  assistant  post- 
master of  New  York  under  Postmaster  Isaac  B. 
Fowler,  and  established  the  first  sub-station  of  the 
city  post-office. 

Mr.  Waterbury  was  elected 'district  attorney  in 
1858,  and  took  office  January  1,  1859.     He  served 

only  one  term,  being  defeated  three  years  later  for 
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re-election.  While  district  attorney  he  tried  two 
famous  murder  cases.  The  first  was  of  a  man  named 
Stephens,  who  poisoned  his  wife.  Mr.  Waterbury 
suspected  him  of  the  crime,  aud  caused  the  woman's 
body  to  be  exhumed.  Prof.  R.  Ogden  Doremus 
analyzed  the  contents  of  the  stomach,  and  on  the 
evidence  thus  obtained  Stephens  was  convicted. 
The  other  case  was  that  of  a  man  named  Jcffards, 
who  murdered  his  step-father  and  shot  a  witness  to 
the  crime.  Jeffards  was  acquitted  of  his  father's 
murder,  but  Mr.  Waterbury  placed  a  detective  on 
his  track.  Jeffards  finally  confessed  the  murder  to 
the  detective,  and  was  arrested  and  tried  for  mur- 
dering the  second  man,  and  convicted.  He  was 
sentenced  to  life  imprisonment,  and  was  killed  by  a 
fellow-convict. 

Upon  retiring  from  the  district  attorneyship,  Mr. 
Waterbury  was  appointed  by  Governor  Seymour 
judge-advocate-general,  and  during  the  governor's 
term  he  carried  on  the  negotiations  with  President 
Lincoln  for  State  troops  and  assistance.  He  was 
active  in  the  management  of  affairs  during  the  draft 
riots. 

When  Governor  Seymour  left  office,  Mr.  Water- 
bury went  into  partnership  with  the  late  Henry 
Wilder  Allen,  who  became  justice  of  the  Court  of 
Common  Pleas.  In  1868  Governor  Hoffman  ap- 
pointed him  one  of  a  commission  to  revise  the  State 
statutes,  and  he  was  one  of  the  compilers  of  the 
Code  of  Civil  Procedure  now  in  use. 

Though  opposed  to  Tweed,  Mr.  Waterbury  was 
engaged  to  defend  him,  and  he  also  defended  Harry 
W.  Genet  before  the  Senate  investigating  committee 
and  in  the  criminal  courts. 

Mr.  Waterbury  took  his  son,  Nelson  J.  Water- 
bury, Jr.,  into  partnership  ten  years  ago.  His 
widow  and  three  daughters  and  one  son  survive 
him.  He  was  a  member  of  St.  Thomas's  Protestant 
Episcopal  Church. 


DIVORCE -WHAT  CONSTITUTES  DESER- 
TION? 

IN  Watson  v.  Watson,  decided  in  the  Court  of 
Chancery  of  New  Jersey  in  February,  1894  (28 
Atl.  Rep.  467),  it  was  held  that  desertion,  as  a 
statutory  ground  for  divorce,  was  not  established 
by  the  mere  withdrawal  of  a  wife  from  her  hus- 
band's l>ed,  where  they  continued  to  appear  together 
at  the  table  of  the  boarding-house  at  which  they 
lived,  and  consulted  indirectly  as  to  the  needs  and 
comforts  of  their  children  at  school,  the  wife  caring 
for  their  rooms  and  linen,  while  the  husband  sup- 
plied her  with  money  and  paid  her  board. 

The  court  said :  "  The  question  is  presented 
whether  the  withdrawal  of  a  wife  from  sexual  in- 
tercourse with  her  husband,  assuming  that  there 
was  uo  just  cause  for  the  withdrawal,   alone  con- 


stitutes '  desertion '  within  the  meaning  of  the  stat- 
ute. A  single  word  as  to  a  suggestion  of  acquies- 
cence on  the  part  of  the  petitioner.  It  does  not  ap- 
pear that  he,  with  determined  earnestness,  ever 
sought  the  restoration  of  his  marital  rights.  He 
appears  rather  to  have  submitted  to  the  position  in 
which  his  wife's  determination  placed  him,  acting 
as  one  who,  for  cause,  acquiesces  in  the  justness  of 
a  decision  against  him,  basing  whatever  feeble  effort 
he  may  have  made  in  that  direction  upon  considera- 
tion for  their  children.  Upon  her  part,  on  the  con- 
trary, the  attitude  appears  to  be  one  of  distress,  and 
yet,  filled  with  consciousness  of  power  which  the 
right  gives,  she  fearlessly  demands  her  support  from 
him.  I  think  however  that  this  appearance  of  ac- 
quiescence of  the  husband  rests  too  largely  upon  in- 
ference and  conjecture  to  be  made  the  basis  of  a 
decision.  I  prefer  to  assume  that  there  was  no 
acquiescence,  and  to  meet  the  question  first  stated. 
I  have  read  with  interest  the  elaborate  argument  of 
Mr.  Bishop,  in  his  work  on  Marriage,  Divorce  and 
Separation  (vol.  2,  §  1676  et  >eq.\  in  favor  of  an 
affirmative  answer  to  this  question  as  the  'better 
opinion,'  but  I  am  unwilling  to  accept  it  as  the  true 
construction  of  our  statute.  The  word  'desertion,' 
I  think,  is  used  in  the  sense  of  '  abandon,'  to  the 
extent  that  the  deserted  party  must  be  deprived  of 
all  real  companionship  and  every  substantial  duty 
which  the  other  owes  to  him  or  her.  It  would  I 
think  degrade  the  marriage  relation  to  hold  that  it 
is  abandoned  when  sexual  intercourse  only  ceases. 
The  lawfulness  of  that  intercourse  is  perhaps  a 
prominent  and  distinguishing  feature  of  married 
life,  but  it  is  not  the  sum  and  all  of  it.  The  higher 
seutiment  and  duty  of  unity  of  life,  interest,  sym- 
pathy, and  companionship  have  an  important  place 
in  it,  and  the  thousand  ministrations  to  the  physical 
comforts  of  the  twain,  by  each  in  his  or  her  sphere, 
in  consideration  of  the  marriage  obligation,  and 
without  ceaseless  thought  of  pecuniary  recompense, 
fills  it  up.  These  latter  factors  may  possibly,  to 
some  extent,  exist  in  other  relations  of  life,  but  not 
in  completeness.  They  are  all  necessary  to  the  per- 
fect marriage  relation.  My  opinion  is  that  our  stat- 
ute means  that  divorce  may  be  had  when  substan- 
tially all  of  these  duties  and  amenities  shall  have 
been  abandoned  by  the  guilty  party,  wilfully,  con- 
tinucdly  and  obstinately,  for  two  years,  and  not 
until  then.  In  other  words,  the  desertion  must  be 
complete,  not  partial ;  and,  when  the  party  accused 
remains  in  discharge  of  any  duties  which  rise  in 
value  above  mere  pretense  and  form,  the  desertion, 
which  the  statute  contemplates  does  not  exist.  This 
I  understand  to  be  the  meaning  accorded  to  the 
word  'desertion'  in  the  statute  of  Massachusetts. 
Southwick  v.  Soulhwick,  97  Mass.  827 ;  Magrath  v. 

Magrath,  103  id.  577;  Cowles  v.  Cowles,  112  id.  298. 
Diqitized  by  VjVJVJv  I^_ 
O 


294 


THE  ALBANY  LAW  JOURNAL. 


In  the  present  case,  I  find  that,  within  two  years 
prior  to  the  filing  of  the  bill,  the  defendant  did  re- 
main with  her  husband,  in  the  discharge  of,  at  least, 
a  substantial  portion  of  her  duty  to  him." 


PARTNERSHIP  IN  CRIME. 

REFERENCE  has  often  been  made  to  a  suit  (real 
or  imaginary)  at  the  instance  of  a  highwayman 
against  his  partner  in  business  to  recover  a  share  of 
profits.  The  doubt,  frequently  expressed,  as  to 
whether  such  an  action  was  erer  brought  into  court 
has  now  been  set  at  rest  by  Sir  Frederick  Pollock 
and  Mr.  Hubert  Hall  of  the  Record  Office.  Hitherto 
the  authenticity  of  the  story  has  rested  on  the  re- 
port contained  in  the  European  Magazine  for  May, 
1787,  vol  I,  360,  which,  under  the  title  of  Everet  v. 
Williams,  is  quoted  at  length  by  W.  D.  Evans  in 
the  appendix  to  his  translation  of  Pothier  on  Ob- 
ligations, published  in  1806  (vol.  II,  8.)  We  are 
told  by  Evans  that  Lord  Kenyon,  in  Ridley  v.  Moore, 
1707  (appendix  to  Clifford's  Report  of  Southwark 
Election),  referred  to  this  case  of  Everet  v.  Wil- 
liams as  an  actual  one,  but  that  on  examining  the 
[Record]  Office,  he  (Evans)  had  not  found  it  sup- 
ported, and  had  therefore  treated  it  as  a  suppositious 
illustration  of  a  general  principle  applicable  to  illegal 
contracts.  Lindley,  in  his  work  on  Partnership 
(5th  ed.,  p.  03),  gives  a  short  report  of  the  case 
abridged  from  Evans,  but  states  "there  is  some 
doubt  whether  it  actually  occurred.  Real  or  ficti- 
tious, it  is,"  he  says,  "a  good  illustration  of  an 
illegal  partnership  of  the  class  in  question."  Pollock, 
in  his  work  on  Contracts  (5th  ed.,  p.  263,  note), 
refers  to  the  matter  thus :  "  Lord  Kenyon  once  said, 
by  way  of  illustration  it  appears,  that  he  would  not 
sit  to  take  an  account  between  two  robbers  on 
Hounslow  Heath.  May  not  the  legend  have  arisen 
from  this?  The  case  was  cited  with  apparent  gravity 
by  Jessel,  M.  R.,  in  Sykes  v.  Beadon,  1870,  11  Ch. 
D.  170,  at  page  105."  The  suggestion  here  made  that 
Lord  Kenyon  started  the  story  is  disproved  by  the 
dates,  for  Lord  Kenyon  spoke  in  1707,  while  the 
European  Magazine  report  appeared  ten  years  earlier. 
So  recently  as  April  last  Sir  Frederick  Pollock  was 
sceptical.  As  editor  of  the  Law  Quarterly  he  says: 
"We  still  decline  to  believe  the  story,  and  can  only 
suppose  it  took  rise  from  some  otherwise  forgotten 
jest  or  hoax  in  an  equity  draftsman's  chambers." 
But  in  the  current  number  of  the  Law  Quarterly  Sir 
Frederick  is  obliged  to  admit  that  "  truth  is  stranger 
than  fiction."  The  dates  of  the  orders  following  on 
the  bill  are  given  by  the  European  Magazine  and  by 
Evans;  but  although  the  search  of  the  latter  in  the 
Record  Office  did  not  result  in  the  discovery  of  the 
originals,  these  have  now  been  found  by  Mr.  Hall, 
and  are  substantially  in  the  terms  published  in  1787. 


The  orders  being  accurate,  it  is  no  more  than  a  fair 
inference  that  the  terms  of  the  bill  itself  are  those 
given  by  the  European  Magazine.  For  the  details 
of  the  case  we  must  refer  our  readers  to  Evans  as 
above  cited,  or  to  the  current  Law  Quarterly  Review 
(vol.  XXXV,  107).  The  following  brief  summary 
will  however  be  of  some  interest :  It  appears  that  in 
1725  one  Joseph  Everet,  of  the  parish  of  St.  James's, 
Clerkenwell,  sued  Joseph  Williams  in  the  equity 
side  of  the  Exchequer  Court.  The  bill  recites  an 
oral  partnership  between  the  defendant  and  the 
plaintiff,  who  was  "skilled  in  dealing  in  several 
sorts  of  commodities,"  and  that  the  parties  had 
"proceeded  jointly  in  the  said  dealings  with  good 
success  on  Hounslow  Heath,  Finchley,  Blackheath, 
and  other  places,"  where  they  had  dealt  with  several 
gentlemen  for  "divers  watches,  rings,  swords,  canes, 
hats,  cloaks,  horses,  bridles,  saddles,  and  other 
things,"  which  were  had  for  little  or  no  money  after 
"  some  small  discourse  "  with  the  owners.  The  rest 
of  the  bill  is  in  the  ordinary  form  of  a  partnership 
account,  the  bill  itself  being  signed  by  one  Jonathan 
Collins  as  counsel.  The  court  seems  to  have  con- 
sidered itself  the  victim,  along  with  the  defendant, 
of  a  practical  joke,  for  on  the  30th  of  October,  1725, 
upon  the  motion  of  the  defendant's  counsel,  the 
matter  was  referred  to  the  deputy  remembrancer 
"for  scandal  and  impertinence,"  with  instructions 
to  him  to  report  with  all  convenient  speed.  On 
the  20th  of  November  it  was  ordered  "that  a  mes- 
senger or  tipstaff  of  this  court  do  forthwith  go  and 
attach  the  bodies  of  Mr.  William  White  and  Mr. 
William  Wreathock,  the  plaintiff's  solicitors,  and 
bring  them  into  court  to  answer  the  contempt  of 
this  court."  In  the  end  White  and  Wreathock  were 
each  fined  £50,  and  committed  to  the  custody  of 
the  warden  of  the  fleet  until  their  fines  were  paid. 
Collins,  the  plaintiff's  counsel,  was.  ordered  to  pay 
the  defendant  such'  costs  as  the  deputy  should  tax. 
The  defendant,  although  absolved  from  any  con- 
nection with  this  hoax,  does  not  appear  to  have 
been  a  spotless  character,  for  according  to  the  Euro- 
pean Magazine,  he  was  hanged  at  Maidstone  in  1727. 
The  plaintiff  was  hanged  at  Tyburn  in  1730;  while 
Wreathock,  one  of  the  plaintiff's  solicitors,  was  in 
1735  convicted  of  robbing  Dr.  Lancaster,  but  was 
reprieved  and  transported. — Scottish  Law  Review. 


A  WOMAN'S  RIGHT  TO  CHANGE  HER 
MIND. 

MONEY  v.  JORDAN.Tbe  G.,  M.  &  G.  318,  is  an 
instructive  case.  A  person  of  the  name  of 
Marnell  once  upon  a  time  financed  a  very  young 
man  of  the  name  of  Money  for  the  purpose  of  some 
foreign  stock  speculation,  on  the  strictly  business 
understanding  that  he,  Marnell,  was  to  share  in  the 
profit,  but  not  in  the  risk.    Needless  to  say,  the 
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speculation  resulted  in  a  loss  of  some  £1,200,  for 
which  the  astute  Marnell  got  judgment,  but  died 
before  enforcing  it.  Now  Miss  Marnell,  his  sister, 
not  only  did  not  look  upon  her  brother's  conduct  in 
the  matter  with  approval,  but  repeatedly  con- 
demned it,  and  being  executrix  and  universal  lega- 
tee, nobly  declared  often  to  Mr.  Money  and  other 
persons  that  she  would  never  claim  the  debt.  Hope- 
fully relying  on  these  presentations,  Mr.  Money 
shortly  after  became  engaged  to  and,  as  Miss  Mar. 
nell  knew,  married  a  Miss  Poore — an  ominous  con- 
junction— but  still  the  bond  remained  uncancelled 
and  undefaced  in  Miss  Marnell's  desk  or  with  her 
solicitor.  So  Mr.  Money's  mother  paid  her  a  visit, 
and  the  following  truly  feminine  dialogue  ensued : 

Mrs.  Money — "You  have  long  given  up  the  debt, 
so  it's  only  a  nominal  thing,  and  it's  no  use  keeping 
a  paper  you  have  long  since  promised  you  will 
never  enforce." 

Miss  Marnell — "I  will  be  trusted." 

Mrs.  Money — "Who  talks  of  not  trusting  you? 
But  you  may  marry,  and  then  you  would  be  at  the 
command  of  your  husband?" 

Miss  Marnell — "I  give  you  my  word  of  honor  that 
I  will  never  use  it  against  William ;  but  I  will  be 
trusted,  and  I  will  keep  it." 

Alas!  for  the  constancy  of  woman;  the  event 
which  Mrs.  Money,  with  a  matron's  prophetic  eye, 
foresaw  happened.  Miss  Marnell  did  marry  a  year 
or  two  afterward,  and  she  and  her  husband  did 
shortly  after  require  payment,  and  proceeded  to  en- 
force it.  Thereupon  the  ill-used  Mr.  Money  applied 
for  an  injunction  to  restrain  the  action,  and  Romilly, 
M.  R.,  and  Enight  Bruce  granted  it,  thinking  the 
circumstances  amounted  to  a  binding  contract  not 
to  sue.  Lord  Cranworth  dissented  on  the  ground 
that  the  misrepresentation  was  one  of  inten- 
tion, not  fact.  But  intention  is  a  fact,  a  psy- 
chological fact;  so  we  know  now.  As  Lord 
Justice  Bowen  says  in  JJdgington  v.  Fitzmaurice,  29 
Ch.  Div.  488 :  "  The  statement  of  a  man's  mind  at 
a  given  time  is  as  much  a  question  of  fact  as  the 
state  of  his  digestion."  The  moral  is  that  the  im- 
memorial prescriptive  right  of  a  lady  to  change  her 
mind  must  be  received  with  qualification.— London 

Law  Time*. 

• 

A  Chinaman  in  Oregon  was  betrothed  in  China 
some  years  ago  to  a  bride  only  two  years  old.  He 
had  never  seen  her  since,  but  six  months  ago  he  was 
married  to  her  by  sewing  together  two  cards  on 
which  the  particulars  of  the  betrothal  were  written, 
and  sending  them  to  China,  he  receiving  a  similar 
pair  of  cards  from  the  bride.  Now  a  United  States 
judge  has  decided  that  the  wife  may  land  in  this 
country,  because  the  marriage  being  valid  in  China 
is  valid  here,  and  even  a  Chinese  may  have  bis  wife 
with  him. 


fybstocxctB  at  Recent  incisions. 


OlimrNAL  LAW — HOMICIDE — AIDING  AND  ABET- 
TING.— One  may  be  convicted  of  murder  in  the  sec- 
ond degree  for  aiding  and  abetting,  though  the  per- 
son who  did  the  killing  had  been  acquitted.  State 
v.  Wkitt  (N.  Car.),  18  S.  E.  Rep.  715. 

Inpant8. — A  bright  boy  of  about  fourteen  is  sui 
juris,  and  assumes  the  risks  incident  to  his  employ- 
ment. N.  Y.  C.  P.,  1884.  Malslcy  v.  Schumacher,  7 
Misc.  Rep.  8;  27  N.  Y.  Supp.  831. 

Libel. — (1)  A  publication  charging  a  person  with 
being  "perfectly  unreliable;"  that  "he  cannot  tell 
the  truth ; "  that  ' '  any  financial  obligation  does  not 
seem  to  distress  him  in  the  least,"  and  that  "he has 
been  more  than  mean  to  me,"  has  a  tendency  to 
hold  such  person  up  to  scorn,  ridicule  and  contempt 
and  diminish  his  respectability,  and  as  such  is 
libellous  per  te.  (2)  Where  the  publication  com- 
plained of  is  libellous  per  te,  it  is  not  necessary  to 
allege  or  prove  special  damages.  Rider  v.  Ruliton, 
74  Hun,  239;  55  St.  Rep.  680;  26  N.  Y.  Supp.  234. 

Parent  and  child. — (1)  The  right  of  a  parent  to 
recover  for  injuries  to  his  child  is  based  on  the  sup- 
posed relation  of  master  and  servant,  and  not  on 
that  of  parent  and  child.  (2)  Where  the  father  was 
living  at  the  time  of  the  injury  to  the  child,  he 
alone  has  a  right  of  action  for  such  injuries,  and 
although  the  father  dies  a  short  time  thereafter,  the 
mother  cannot  maintain  the  action.  Oeraghty  v.  New 
(N.  Y.  C.  P.,  1894),  7  Misc.  Rep.  80. 

Pledge  of  stock — duty  of  pledgee  to  inquire. 
— Stocks  pledged  with  assignment  and  power  of  at- 
torney executed  in  blank,  puts  the  pledgee  upon  in- 
quiry as  to  the  right  of  the  pledgor  to  pledge  it  for 
his  own  debt,  and  the  pledgee  is  charged  with  full 
notice  of  the  contract  by  which  it  is  held.  German 
Savings  Bank  of  Baltimore  v.  Renthaw  (Ct.  App.  Md.), 
January  12,  1894. 

Usage  or  custom. — To  establish  a  custom  or 
usage  as  an  element  of  a  contract,  and  to  make  it 
operative  in  any  given  case,  it  must  be  reasonable, 
not  against  the  law  or  public  policy,  not  opposed  to 
any  express  term  of  the  contract,  and  must  be  so 
general  and  so  known  as  to  justify  the  presumption 
that  the  parties  knew  of  it  and  contracted  in  reference 
to  it.     Buyck  v.  Schwing  (Ala.),  18  South.  Rep.  48. 

Wills — nature  of  estate. — A  devise  of  land  to 
the  daughter  of  testator  in  trust  for  her  separate  use 
during  life  or  maidenhood,  with  an  executory  devise 
over  to  her  brothers  and  sisters,  should  she  die 
without  issue,  vests  a  fee-simple  in  the  daughter 
upon  her  marrying  and  having  issue.  Kelly  v.  WU- 
liams  (N.  Car.),  18  S.  E.  Rep.  698. 
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A  WELL-KNOWN  colonial  judge  recently  told  a 
I\  witness  who  was  somewhat  verbose  in  his  an- 
swers to  "hold  his  tongue  and  give  his  evidence 
clearly."  -Tid-Bit*. 

"You  say  you  want  to  make  a  will?"  said  the 
lawyer,  in  surprise.  "Yes,  sir."  "But  you  told 
me  just  now  that  you  hadn't  a  dollar  to  leave,  and 
that  your  relatives  had  all  neglected  you  so  that  you 
wouldn't  do  any  thing  for  them  if  you  could." 
"That's  just  it.  I'm  going  to  make  a  will  for  re- 
venge. I'll  git  'em  all  tied  up  in  a  lawsuit  that  'II 
keep  'em  poor  all  the  rest  o'  their  lives." — Washing- 
ton Star. 

Iu  arguing  u  point  before  a  judge  of  the  Superior 
Court,  Colonel  Folk,  of  the  mountain  circuit  in 
North  Carolina,  laid  down  a  very  doubtful  proposi- 
tion of  law.  The  judge  looked  at  him  for  a  moment 
and  queried:  " Colonel  Folk,  do  you  think  that  is 
law?"  The  colonel  gracefully  bowed  and  replied: 
"  Candor  compels  me  to  say  that  I  do  not,  but  I  did 
not  know  how  it  would  strike  your  honor."  The 
judge  deliberated  a  few  moments  and  gravely  said : 
"That  may  not  be  contempt  of  court,  but  it  is  a 
close  shave." 

A  Chicago  judge  was  surprised  the  other  day  by 
the  appearance  of  a  lady  in  his  court  who  had  been 
summoned  as  a  juror.  It  was  Miss  Farson,  the  prin- 
cipal of  a  school,  who  registered  and  voted  in  the 
last  election  for  school  officers,  and  who,  being  a 
legal  voter,  was  summoned  to  serve  as  a  juror.  Her 
name  was  on  the  poll  list  as  F.  E.  Farson,  and  the 
jury  clerk  in  making  a  list  of  names  for  a  venire  did 
not  think  of  the  question  of  sex.  The  judge  found 
good  reasons  for  excusing  Miss  Farson,  not  because 
she  would  not  make  a  capable  and  trustworthy 
juror,  but  because  a  lady  on  the  jury  would  in  many 
respects  prove  an  embarrassing  innovation. 

The  London  Globe  says  that  a  distinguished  judge, 
who,  like  Homer,  occasionally  nods,  was  responsible 
for  an  amusing  little  scene  a  few  afternoons  ago. 
The  usher  brought  into  court  a  telegram  addressed 
to  a  juror,  but  there  is  a  rule  that  a  juryman  may 
not  read  any  communication  without  the  sanction 
of  the  judge,  and  accordingly  the  usher  desired  to 
obtain  the  necessary  permission  before  handing  the 
urgent  missive  to  the  juror  anxiously  awaiting  it. 
But  the  occupant  of  the  bench  was  asleep.  The 
embarrassed  usher  moved  one  or  two  books  on  bis 
lordship's  desk,  but  all  his  efforts  were  in  vain;  the 
learned  judge  remained  wrapped  in  a  similiter  no 
less  deep  than  his  knowledge  of  law.  Eventually 
the  associate  motioned  the  usher  to  hand  the  tele- 
gram to  the  juror,  who  hastily  opened  it  between 
his  knees,  and  read  it  with  a  somewhat  guilty  look 
without  the  knowledge  of  the  judge. 


When  Judge  Underwood,  of  Georgia,  had  charged 
the  jury  it  was  exceedingly  dangerous  for  the  de- 
fendant's counsel  to  ask  for  an  additional  charge. 
William  Glenn  had  been  defending  a  big,  strapping 
town  boy,  who  was  charged  with  an  assault  and 
battery  upon  a  smaller  boy.  The  big  boy  had  been 
imposing  upon  the  little  fellows,  and  one  of  them 
hit  him  with  a  switch  and  ran.  The  big  boy  pursued 
him,  threw  a  stone  at  him,  cut  a  bad  gash  in  his  head 
and  laid  him  up  for  a  week  or  two.  After  the  closing 
speech  for  the  prosecution,  the  judge  charged  the  law 
very  fairly,  and  then  asked  if  there  was  any  other 
charge  that  counsel  desired.  Glenn  rose,  and  with 
some  tone  of  apprehension,  said:  "I  believe  your 
honor  omitted  to  charge  that  self-defense  may  justify 
an  assault."  "Yes,"  said  the  judge  as  he  straight- 
ened up,  "yes,  gentlemen,  there  is  such  a  law,  and 
if  you  believe  from  the  evidence  that  this  great,  big. 
double- jointed,  big-fisted  young  gentleman  was 
actuated  by.  fear  and  self-defense  when  he  ran  after 
that  poor,  little,  puny,  tallow-faced  boy,  and,  be- 
cause he  couldn't  overtake  bim,  picked  up  a  rock 
big  enough  to  knock  down  a  steer  and  threw  it  at 
him  and  knocked  him  senseless,  then  you  can  find 
for  the  defendant.  Any  other  charges,  Brother 
Glenn?"  "I  believe  not,"  said  Glenn. 

A  policeman  who  had  arrested'  a  man  for  disor- 
derly conduct  was  trying  to  tell  his  story  as  a  wit- 
ness in  court  against  the  culprit,  when  the  judge  in- 
terrupted with  this  inquiry :  "  What  did  the  man  say 
when  you  arrested  him?"  "  He  said  he  was  drunk." 
"  I  want  his  precise  words,  just  as  he  uttered  them. 
He  did  not  use  the  pronoun  'he,'  did  he?"  "Oh, 
yes  he  did ;  he  said  he  was  drunk — he  acknowledged 
the  corn."  The  Court  (getting  impatient  at  wit- 
ness's stupidity) — "You  don't  understand  me;  I 
want  the  words  as  he  uttered .  them.  Did  he  say, 
'/was  drunk?'"  Witness  (zealously) — "Oh,  no, 
your  honor,  he  didn't  say  you  was  drunk.  I 
wouldn't  allow  auy  man  to  charge  that  upon  you  in 
my  presence."  A  fledgling  attorney,  occupying  a 
seat  in  the  court,  here  desired  to  air  his  powers,  and 
said:  "Pshaw,  you  don't  comprehend  at  all.  His 
honor  means,  did  the  prisoner  say  to  you,  '  /  was 
drunk? ' "  Witness  (reflectively) — "  Waal,  he  might 
have  said  you  was  drunk,  hut  I  didn't  hear  him." 
Counsel  for  the  prisoner—"  What  the  court  desires 
is  to  have  you  state  the  prisoner's  words,  preserving 
the  precise  form  of  pronoun  he  made  use  of  in  his 
reply.  Was  it  in  the  first  person,  //  second  person, 
thou  or  you  ;  or  in  the  third  person,  he,  the  or  it  ? 
Now,  then,  sir  "  (with  severity),  "  upon  your  oath, 
did  not  my  client  say,  '/was  drunk?'"  Witness 
(getting  angry)—"  No,  he  didn't  say  you  was  drunk, 
neither.  D'yer  suppose  the  poor  fellow  charged  the 
whole  court  with  being  druuk?" — Criminal  Law 
Magazine. 
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All  letters  relating  to  advertisements,  subscriptions,  or  other 
business  matters,  should  be  addressed  to  The  Albany  Law 
Jootuial  Company.] 

THE  recent  celebrated  case  of  Martin  v.  The 
Trustees  of  the  British  Museum  has  drawn 
public  attention  in  England  to  some  of  the  ab- 
surdities of  the  law  of  libel.  Dr.  George  Gum- 
bleton  writes  to  the  Law  Times  that  if  the 
trustees  of  that  great  library  had  been  guilty  of 
a  publication,  anybody  who  out  of  his  library 
hands  a  book  containing  libellous  or  obscene 
matter  to  another  who  asks  to  see  it,  being 
ignorant  of  its  contents,  might  be  subject  to  an 
action  or  indictment.  To  say  nothing  of  the 
injustice  of  such  a  consequence,  where  a  man 
has  not  written,  printed,  or  otherwise  dissemi- 
nated the  defamatory  matter,  just  consider  the 
enormous  crop  of  litigation  that  would  ensue. 
However  painful  to  the  lawyer  it  may  be,  the 
maxim  still  prevails,  Interest  reipublicce  ut  finis 
sit  litium.  If  the  owner  of  the  book  does  not 
know  the  contents,  and  merely  hands  it  to  a 
man  who  reads  it,  and  then  hands  it  back,  it  is 
no  publication  of  a  libel,  though  the  learned 
baron  (Pollock)  who  tried  the  case  seemed  to 
think  that  it  was.  But  the  attorney-general  re- 
torted that  there  was  some  little  common  sense 
left  in  the  law  of  England.  First  of  all,  no 
authority  in  support  of  the  proposition  was 
produced  either  by  Sir  Richard  Webster  or  his 
learned  junior,  Mr.  Bray,  who  had  apparently 
ransacked  the  authorities.  Sir  C  Russell  did 
adduce  one  on  the  other  side,  namely  (Smith 
v.  Wood,  3  Camp.  323),  [1813],  a  decision  of 
Lord  Ellenborough's.  Mr.  Campbell  had  not 
a  very  high  opinion  of  his  lordship's  law,  but 
he  does  not  throw  any  doubt  upon  it  here.  It 
has  been  doubted  however  by  such  authorities  as 
Mr.  Starkie  (5th  ed.),  by  Mr.  Folkard  (p.  441), 
and  Dr.  Blake  Odgers  (p.  169,  2nd  ed.).  Mr. 
Campbell's  note  is:  "A  person  who,  having  a 
copy  of  a  libellous  caricature,  shows  it  to  an- 
other on  being  requested  to  do  so,  is  not  thereby 
liable  to  an  action  for  maliciously  publishing 
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it."  Mr.  Starkie  say:  "But  quare,  for  there 
was  no  evidence  to  show  that  the  plaintiff  was 
in  privity  with  the  witness."  Lord  Ellen- 
borough  thought  that  Mr.  Wood  did  not  mean 
to  "  maliciously  publish  "  a  libel  on  Mr.  Smith 
when  he  handed  the  caricature  of  the  nature 
of  which  it  must  be  taken,  he  was  fully  aware, 
for  the  doubts  about  caricatures,  unlike  books, 
sohmntur  videndo.  Dr.  Blake  Odgers  has 
failed  to  catch  the  precise  effect  of  Duke  of 
Brunswick  v.  Harmer,  14  Q.  B.  185;  19  L.  J. 
20  (Q.  B.);  14  Jur.  113;  3  C.  &  K.  10.  He 
says  it  overrules  Smith  v.  Wood  and  King  v. 
Waring  et  ux.,  5  Esp.  15.  But  the  facts  are 
wholly  different.  The  duke  had  been  libelled 
by  the  Weekly  Dispatch,  of  the  19th  of  Septem- 
ber, 1830,  of  which  the  defendant  was  the  pub- 
lisher and  proprietor.  He  sent  an  agent  to  the 
defendant's  office  again  on  the  26th  of  Septem- 
ber, 1847,  who  purchased  another  copy.  It 
was  attempted  to  be  argued  by  Sir  F.  Thesiger, 
unsuccessfully,  that  this  was  a  publication  to 
the  plaintiff  himself.  Why  ?  Because  the  de- 
fendant had  been  guilty  of  the  original  tort  of 
defamation.  He  knew  what  was  in  the  paper; 
he  parted  for  money  with  the  possession  and 
control  of  the  chattel  containing  the  libel;  he 
meant  to  disseminate  it  for  his  own  profit,  and 
he  did  disseminate  it.  How  different  from 
Smith  v.  Wood,  where  the  defendant  had  not 
composed  the  libel,  or  even  lent,  much  less  sold 
it.  In  Fox  v.  Broderick,  14  Ir.  C.  &  R.  453, 
the  defendant  by  mistake  misdirected  a  letter 
intended  for  the  plaintiff,  and  containing  a  libel, 
so  that  it  reached  one  Keevil;  it  was  held  that 
there  was  sufficient  evidence  of  publication, 
and  that  it  did  not  avail  the  defendant  that  he 
had  no  intention  of  giving  the  plaintiff  a  cause 
of  action.  Baron  Fitzgerald  says  (p.  458): 
"The  matter  complained  of  in  the  letter  in 
question  is  admittedly  defamatory;  its  publica- 
tion to  the  plaintiff  was  admittedly  intended, 
and  with  that  view  the  defendant  voluntarily 
and  intentionally  parted  with  the  possession  of 
the  letter,  and  put  it  out  of  his  own  control." 
So  Mr.  Justice  Coleridge,  in  the  duke's  case 
(p.  189),  said :  "  We  think  it  is  a  publication  to 
the,  agent.  The  defendant,  who  on  the  appli- 
cation of  a  stranger  delivers  to  him  (knowingly) 
the  writing  which  libels  a  third  person  publishes 
the  libellous  matter  of  him,  though  he  may 
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have  been  sent  for  the  purpose  of  procuring 
the  work  by  that  third  person.     Semble  aliter, 
if  he  took  a  book  back,  or  did  not  bring  it  him- 
self to  his  notice,  and  invite  him  to  read  it." 
He  proceeds :  "  So  far  as  in  him  lies  he  lowers 
the  reputation  of  a  principal  in  the  mind  of  the 
agent;  which,  although  he  be  an  agent,  is  as 
capable  of  being  affected  by  the  operation  as  if 
he  were  a  stranger.     The  act  is  complete  by 
delivery  (/'.  e.,   presumably  without  taking  it 
back,  a  complete  handing  over  by  gift,  loan,  or 
sale),  and  its  legal  character  is  not  altered  either 
by  the  plaintiff's  procurement  or  by  the  sub- 
sequent handing  over  of  the  writing  to  him. 
Of  course  that  this  publication  was  by  the  pro- 
curement of  the  plaintiff  is  not  material  to  the 
question  we  are  now  considering."     And  this 
"  procurement "    leads    to    King    v.    Waring. 
Dr.   B.  Odgers  says  (p.  168,   2nd  ed.),  that  it 
was  decided  on  the  principle  of  volenti  non  fit 
injuria.    With   great   respect,  nothing  of   the 
kind.    What  the  author  has  done  is  to  copy 
Mr.  Espinasse's  note,  which  to  all  appearance 
does  not  represent   Lord  Alvanley's  judgment. 
It  is  by  no  means  clear  from  the  report.     The 
note   runs:    "Though  a  letter  giving  a  false 
character  of  a  servant  may  be  the  ground  of  an 
action,  yet,  if  written  as  an  answer  to  a  letter 
sent  not  with  a  view  of  obtaining  a  character 
but  with  an  intention  of  obtaining  such  an  an- 
swer as  should  be  the  ground  of  an  action,  no 
action  can  be  sustained."     Lord  Alvanley  said, 
"  It  has  been  decided  that  giving  a  character 
to  a  servant,  however  injurious  to  him,  yet,  if 
fairly  given,  would  not  sustain  an  action;  but 
if  the  letter  was  procured  by  another  letter,  not 
written  with  a  fair  view  of  inquiring  a  character, 
but  to  procure  an  answer  upon  which  to  ground 
an  action  for  libel,  such  evidence  I  think  ought 
not  to  be  admitted."     What  evidence?  Is  it 
that  the  letter  complained  of  was  written  to 
Mrs.  Bosanquet  at  the  instigation  of  King,  the 
plaintiff  ?   For  if  so,  Lord  Alvanley  seems  to 
think  it  was  no  defense,  though  the  reporter 
seems  to  think  he  allowed  the  defendant  to  try 
and  prove  it.     For  he  adds  (pp.  14,  15),  "This 
was  not  proved,  and  the  plaintiff  had  a  verdict." 
Thus   Lord  Alvanley  seems  to  have  thought 
Mrs.  Waring's  letter,  which  she  need  not  have 
written  to  Mrs.   Bosanquet,  or  sent  it  either, 
was  a  publication,  and  to  have  agreed  with  the 
learned  judges  in  Brunswick's  Case  (Coleridge, 


Wightman,  and  Erie,  JJ.).  The  case  of  Emmens 
v.  Pottle  &  Son,  53  L.  T.  Rep.  (N.  S.)  808;  16 
Q.B.  Div.  354;  55  L-  J-  5'  (Q-  B.);  34  W.  R. 
116;  50  J.  P.  228,  was  not  analogous  to  libra- 
rians or  trustees,  for  the  defendants  carried  on 
the  trade  of  newsvenders,  and  it  turned  on 
knowledge  and  negligence  in  trade  or  business. 
If  the  trustees  were  to  be  held  liable,  then  the 
sooner  all  libraries  close  their  doors,  private  or 
public,  the  better,  for  they  will  be  harassed  with 
actions  twelve  hours  out  of  the  twenty-four. 
But  Dr.  Gumbleton  hopes  that  the  handing  of 
a  book  off  a  library  shelf  when  requested  will 
never  be  held  to  be  the  malicious  dissemination 
of  a  libel,  and  to  be  a  "  publication,"  for  it 
lacks  the  element  of  malice  which  lies  at  the 
root  of  all  torts.       

Mr.  Justice  Brewer,  in  the  Supreme  Court  of 
the  United  States,  has  announced  a  rule  in 
patent  law  that  will  be  of  interest  and  value  to 
persons  engaged  in  claims  or  litigation  arising 
out  of  decisions  of  the  patent  office.  Fred  H. 
Daniels  and  Charles  II.  Morgan  each  claimed 
to  be  the  original  inventor  of  an  improvement 
in  machines  for  coiling  wire.  They  first  con- 
tested the  claim  in  the  patent  office,  where  there 
were  three  decisions,  two  in  favor  of  Morgan, 
and  one  in  favor  of  Daniels.  The  Circuit 
Court  for  Massachusetts  overruled  the  decision 
of  the  commissioner  of  patents  in  favor  of  Mor- 
gan, and  found  that  Daniels  was  the  original 
inventor.  Quoting  a  number  of  decisions  bear- 
ing on  the  case,  Justice  Brewer  said:  "Upon 
principle  and  authority,  therefore,  it  must  be 
laid  down  as  a  rule  that  when  the  question  de- 
cided in  the  patent  office  is  one  between  con- 
testing parties  as  to  priority  of  invention  the 
decision  there  made  must  be  accepted  as  con- 
trolling upon  that  question  of  fact  in  any  sub- 
sequent suit  between  the  same  parties,  unless 
the  contrary  is  established  by  testimony  which 
in  character  and  amount  carries  thorough  con- 
viction." Under  this  rule  the  judgment  of  the 
Circuit  Court  in  favor  of  Daniels  was  reversed, 
with  instructions  to  dismiss  the  bill. 


Though  debtors'  prisons  do  not  exist  in  the 
Canadian  province  of  Ontario,  yet  the  imprison- 
ment of  debtors,  provided  certain  conditions 
be  complied  with,  is  still  sanctioned  and  prac- 
ticed there.  The  public  records  show  that 
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during  the  year  of  1892,  there  were  in  the 
county  jails,  one  hundred  and  seventeen  per- 
sons who  had  been  committed  for  contempt  of 
court,  an  offense  which,  in  nine  cases  out  of 
ten,  consisted  of  the  non-payment  of  debts  for 
which  judgments  had  been  obtained.  The 
Toronto  Mail  observes  that,  thus,  by  a  round- 
about route,  the  impecunious  debtor  is  landed 
in  jail,  where  he-  may  live  for  an  indefinite 
period  at  the  expense  of  the  public.  To  reach 
the  debtors'  prison  in  Ontario  two  conditions 
are  necessary:  the  debt  must  be  small,  and  the 
debtor  must  be  fairly  honest.  Should  the 
amount  in  dispute  be  so  large  as  to  place  it  be- 
yond the  jurisdiction  of  the  Division  Courts, 
the  personal  liberty  of  the  man  who  wrongfully 
refuses  to  pay  it,  is  absolutely  safe.  In  short, 
he  who  owes  hundreds  of  thousands  of  dollars 
need  have  no  fear  of  being  sent  to  prison,  for 
the  reason  that  the  courts  which  deal  with  dis- 
putes over  sums  of  such  magnitude  have  no 
power  to  commit  to  custody  the  defendant  who 
is  unable  to  satisfy  a  judgment.  But,  strangely 
enough,  if  the  obligation  is  only  fifty,  or  say, 
sixty  dollars,  the  Division  Court  can  deprive 
the  debtor  of  his  liberty,  and  saddle  the  public 
with  the  cost  of  his  maintenance  until  he  has 
satisfied  his  creditor  unto  the  uttermost  farth- 
ing. This  however  is  not  done  unless  the  judg- 
ment debtor  is  fairly  honest.  That  is  to  say, 
if  he  is  not  sufficiently  unscrupulous  to  deny 
under  oath  his  ability  to  pay  any  thing,  he  may 
be  ordered  to  discharge  the  judgment  in  peri- 
odical instalments,  and,  in  default  of  so  doing, 
will  be  held  to  have  committed  the  serious 
offense  of  contempt  of  court,  though  he  may 
hold  the  bench  in  the  very  highest  esteem,  and 
be  as  respectful  to  it  as  lies  in  his  power.  The 
net  result  of  this  system  is  that  every  year  a 
hundred  or  more  small,  but  honest  debtors  are 
jailed  in  Ontario,  while  the  large  debtors  and 
the  dishonest  ones  go  scot  free.  That  this  state 
of  affairs  should  cause  dissatisfaction  is  not  at 
all  remarkable.  Reasonable  men  are  apt  to 
question  the  wisdom  of  a  law  that  gives  the 
courts  greater  powers  to  oppress  the  poor  than 
the  rich,  and  that  puts  the  fifty-dollar  debtor  in 
prison,  while  it  allows  the  thousand-dollar 
debtor  to  remain  at  liberty.  Generally,  the 
laws  proceed  upon  the  principle  that  the  greater 
the  offense  the  greater  should  be  the  penalty, 
but  here  that  is  reversed.    If  a  change  is  to  be 


made  so  as  to  do  justice  by  all  classes,  it  must 
be  in  the  direction  of  abolition  rather  than  ex- 
tension of  imprisonment  for  debt.  It  can 
hardly  be  contended  that  such  a  reform  would 
render  the  collection  of  small  debts  more  diffi- 
cult, for  the  execution  of  judgments,  which  is 
the  only  way  of  enforcing  payment,  would  still 
remain.  Neither  can  it  be  argued  that  im- 
prisonment for  debt  is  any  advantage  to  the 
creditor,  since  it  can  only  render  the  prisoner 
less  able  and  less  willing  to  pay  what  he  owes. 
There  is  another  aspect  of  the  matter  in  which, 
from  an  economic  point  of  view,  the  debt-pay- 
ing public  is  interested.  The  prisons  in  On- 
tario cost  annually  about  $135,000,  while  the 
average  expense  of  maintenance  per  prisoner  is 
about  $90  a  year.  From  the  fact  that  the  out- 
lay is  in  proportion  to  the  number  of  inmates 
these  institutions  contain,  it  follows  that  every 
debtor  who  is  jailed,  adds  something  to  the  ex- 
penditure of  the  province,  and  to  the  burden 
of  taxation  generally.  In  addition  to  this,  it 
must  be  borne  in  mind  that  the  community 
suffers  another  and  a  far  greater  loss,  inasmuch 
as  it  is,  for  the  time,  deprived  of  the  advantage 
of  the  labor  of  the  judgment  debtor.  Looking 
at  the  matter  from  all  these  different  stand- 
points, there  'seems  to  be  a  good  case  made  out 
for  an  amendment  to  the  Division  Court  act, 
along  the  lines  of  a  bill  for  that  purpose,  of 
which  notice  has  been  given  in  the  Legislature. 
In  the  interests  of  justice  and  of  economy  it 
should  receive  favorable  consideration. 


Judge  Bradley  of  the  Supreme  Court  of  the 
District  of  Columbia  has  refused  to  grant  a 
mandamus  to  Secretary  Carlisle  to  show  cause 
why  he  should  not  reinstate  Eugene  E.  Gaddis 
in  a  clerkship,  from  which  he  claims  to  have 
been  illegally  removed.  The  ground  of  Judge 
Bradley's  decision  is  that  the  courts  cannot  in- 
terfere in  the  matter  of  removals  in  the  execu- 
tive departments.  He  said  that  Congress  never 
intended  to  restrict  the  right  of  removals  from 
office  for  political  reasons  in  the  civil  service 
laws.  Since  Andrew  Jackson's  time  all  heads 
of  executive  departments  had  exercised  the 
right  to  remove  such  clerks  as  they  chose  be- 
cause of  their  politics,  and  that  right  still  existed, 
unless  Congress  has  removed  it  by  legislation. 
The  whole  effect  of  the  civil  service  law,  Judge 
Bradley  thinks,  is  to  make  it  much  more  difficult 
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to  get  into  office,  while  it  is  as  easy  as  ever  to 
get  out.  His  argument  is  that  beyond  this 
difficulty  of  getting  in,  the  civil  service  law  is 
for  the  most  part  an  abortive  one.  The  coun- 
sel for  Gaddis  have  appealed  to  the  Supreme 
Court  of  the  United  States. 


Since  the  time  of  Jeremy  Bentham,  says  the 
New  York  Sun,  it  has  been  the  fashion  in  cer- 
tain quarters  to  sneer  at  Sir  William  Blackstone, 
and  it  has  even  been  asserted  that  it  would  be 
well  for  the  serious  student  never  to  look  into 
the  famous  Commentaries.  This  is  not,  by  any 
means,  the  view  commended  by  Judge  Dillon's 
lectures  to  the  law  students  of  Yale  University. 
Judge  Dillon  draws  a  distinction  which  the 
assailants  of  Blackstone  overlook,  and  cautions 
us  not  to  regard  the  Commentaries  from  a  wrong 
point  of  view.  We  are  reminded  that  Black- 
stone was  a  teacher  whose  purpose  it  was  to  set 
forth  the  English  law  as  it  then  existed,  and 
not  a  reformer  whose  purpose  was  to  point  out 
its  defects  with  a  view  to  its  improvement.  It 
is  admitted  that  the  two  functions  are  not  in- 
compatible, but,  although  it  might  be  expedient, 
it  is  not  necessary  in  an  institutional  work  whose 
design  is  to  state  the  law  as  it  is,  that  the  author 
should  expose  and  emphasize  the  imperfections 
of  the  system  which  he  is  expounding.  It  is 
acknowledged  that  Blackstone  did  not  possess 
the  critical  faculty  which  was  so  highly  de- 
veloped in  Bentham,  and  that  consequently  he 
was  strongly  inclined  to  view  the  laws  of  Eng- 
land with  the  eye  of  an  idolater,  and  thus  rarely 
saw  any  thing  but  perfection  and  beauty  in  the 
object  of  his  worship.  At  the  same  time,  it  is 
contended  that  Blackstone's  generalizations  are 
clear  and  concise,  that  his  historical  researches 
are  minute  and,  in  general,  remarkably  accurate, 
and  that  his  book,  unlike  many  modern  works, 
is  no  mere  digest  and  arrangement  of  cases, 
but  a  systematic  treatise.  Touching  the  point 
of  accuracy  the  author  quotes  Mr.  Digby,  who, 
in  his  History  of  the  Law  of  Real  Property, 
says  that  "  Blackstone  still  remains  unrivalled 
as  an  expositor  of  the  law  of  his  day.  It  will 
be  seen,"  he  adds,  "that  I  throughout  refer  to 
Blackstone  as  the  great  authority  of  the  earlier 
law,  without  going  back  to  the  original  sources." 
Another  weighty  opinion  cited  is  that  of  Sir 
Frederick  Pollock  to  the  following  effect: 
"  Blackstone's  work  was  an  excellent  one  in  his 


time  and  according  to  his  lights;  we  might 
honor  him  better  at  this  day  than  by  a  blun- 
dering lip  service,  which,  as  a  rule,  effectually 
excludes  the  knowledge  of  what  Blackstone 
really  wrote.  The  modern  editions  spoil  Black- 
stone as  literature,  without  producing  a  good 
account  of  the  modern  law.  One  consequence 
of  this  is  that  the  historical  value  of  Blackstone 
in  his  genuine  form  is  apt  to  be  sadly  under- 
rated." Judge  Dillon  takes  leave  of  Blackstone 
by  urging  every  lawyer  to  make  a  point  of  read- 
ing the  Commentaries  in  their  original  edition 
once  every  year.  That  was  the  custom  of 
George  Wood,  one  of  the  most  famous  New 
York  lawyers  in  his  day. 


It  is  complained  that  Lord  Coleridge  goes  to 
sleep  on  the  bench.  The  London  Law  Jour- 
nalof  April  7  says:  "We  entertain  profound 
veneration  for  the  great  intellectual  and  moral 
qualities  of  the  lord  chief  justice  of  England; 
but  we  are  no  longer  able  to  shut  our  ears  to 
the  increasing  complaints  on  the  part  both  of 
the  bar  and  of  the  public  that  his  lordship's 
somnolence  on  the  bench,  due  to  the  insidious 
advance  of  years,  and  certainly  the  only  sign  of 
physical  weakness  that  he  displays,  prevents 
him  from  discharging  his  high  functions  with 
his  former  vigor.  It  is  painful  to  hear  such 
complaints.  It  is  worse  to  be  unable  to  de- 
nounce them  as  calumnies." 


A  Louisiana  court  has  decided  that  the 
American  Surety  Company  is  not  an  insurance 
company.  The  State  tax  collector  sued  the 
company  to  recover  the  amount  of  the  license 
tax  imposed  by  the  State  statute  on  insurance 
companies  of  other  States  doing  business  in 
Louisiana.  Judge  Righter  held  that  corpora- 
tions of  the  character  of  the  American  Surety 
are  commercial,  not  insurance  corporations 
within  the  purview  of  Louisiana  law,  and  liable 
only  therefore  to  pay  the  tax  on  commercial 
companies,  which  is  one-half  that  exacted  from 
insurance  companies. 


The  Supreme  Court  of  Michigan  finds  the 
collateral  inheritance  tax  law  of  that  State  un- 
constitutional, but  only  for  the  reason  that  it 
provides  that  the  receipts  shall  go  into  the 
general  fund  instead  of  the  educational  fund. 
The  Constitution  requires  that  all  special  taxes 
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CONSTITUTIONAL  LAW -POLICE  POWERS 
-DUE  PROCESS  -  SUMMARY  DESTRUC- 
TION OF  FISH  NETS. 

united  states  supreme  court,  march  5, 1894. 

Lawtoh  bt  al.  y.  Steblk. 

It  la  within  the  police  power  of  a  SJate  to  enforce  It*  legislation 
(or  the  protection  and  regulation  of  its  fisheries  by  enact- 
ing laws  declaring  any  nets,  pounds,  or  orther  devices 
(being  articles  of  personal  property  of  trifling-value)  used 
in  violation  of  law  to  be  public  nuisances,  which  its  game 
protectors  and  other  persons  are  authorized  to  abate  and 
summarily  destroy  (Laws  N.  Y.  1880,  chap.  591,  as  amended 
by  Laws  of  1883,  chap.  817);  and  such  legislation  Is  not 
within  the  prohibition  against  deprivation  of  property 
without  due  process  of  law.  Mr.  Chief  Justice  Fuller,  Mr. 
Justice  Field,  and  Mr.  Justice  Brewer,  dissenting. 

IN  error  to  the  Court  of  Appeals  of  the  State  of 
New  York. 

Statement  by  Mr.  Justice  Brows  : 

This  was  an  action  at  law  instituted  in  the  Su- 
preme Court  for  the  county  of  Jefferson,  by  the 
plaintiffs  in  error  against  the  defendant  in  error, 
together  with  Edward  L.  Sargent  and  Richard  U. 
Sherman,  for  the  conversion  of  fifteen  hoop  and 
fyke  nets,  of  the  alleged  value  of  $525.  Defendants 
Steele  and  Sargent  interposed  a  general  denial.  De- 
fendant Sherman  pleaded  that  he,  with  three  others, 
constituted  the  commissioners  of  fisheries  of  the 
State  of  New  York,  with  power  to  give  directions 
to  game  and  fish  protectors  with  regard  to  the  en- 
forcement of  the  game  law ;  that  defendant  Steele 
was  a  game  and  fish  protector  duly  appointed  by 
the  governor  of  the  State  of  New  York;  and  that 
the  nets  sued  for  were  taken  possession  of  by  said 
Steele,  as  such  game  and  fish  protector,  upon  the 
ground  that  they  were  maintained  upon  the  waters 
of  the  State  in  violation  of  existing  statutes  for  the 
protection  of  fish  and  game,  and  thereby  became  a 
public  nuisance. 

The  facts  were  undisputed.  The  nets  were  the 
property  of  the  plaintiffs,  and  were  taken  away  by 
the  defendant  Steele,  and  destroyed.  At  the  time 
of  the  taking,  most  of  the  nets  were  in  the  waters 
of  the  Black  River  bay,  being  used  for  fishing  pur- 
poses; and  the  residue  were  upon  the  shore  of  that 
bay,  having  recently  been  used  for  the  same  pur- 
pose. The  plaintiffs  were  fishermen,  and  the  de- 
fendant Steele  was  a  State  game  and  fish  protector. 
The  taking  and  destruction  of  the  nets  were  claimed 
to  have  been  justifiable  under  the  statutes  of  the 
State  relating  to  the  protection  of  game  and  fish. 
Plaintiffs  claimed  there  was  no  justification  under 
the  statutes,  and,  if  they  constituted  such  justifica- 
tion upon  their  face,  they  were  unconstitutional. 
Defendant  Sherman  was  a  State  fish  commissioner. 
Defendant  Sargent  was  president  of  the  Jefferson 
County  Fish  and  Game  Association.  Plaintiffs 
claimed  these  defendants  to  be  liable  upon  the  ground 


that  tbey  instigated,  incited,  or  directed  the  taking 
and  destruction  of  the  nets. 

Upon  trial  before  a  jury  a  verdict  was  rendered, 
subject  to  the  opinion  of  the  court,  in  favor  of  the 
plaintiffs  against  defendant  Steele  for  the  sum  of 
$216,  and  in  favor  of  defendants  Sargent  and  Sher- 
man. A  motion  for  a  new  trial  was  denied,  and 
judgment  entered  upon  the  verdict  for  $216  dam- 
ages and  $166.09  costs.  On  appeal  to  the  General 
Term  this  judgment  was  reversed,  and  a  new  trial 
ordered,  and  a  further  appeal  allowed  to  the  Court 
of  Appeals.  On  appeal  to  the  Court  of  Appeals  the 
order  of  the  General  Term  granting  a  new  trial  was 
affirmed,  and  judgment  absolute  ordered  for  the  de- 
fendant 119  N.  Y.  226.  Plaintiffs  thereupon  sued 
out  a  writ  of  error  from  this  court. 

Levi  H.  Brown,  for  plaintiffs  in  error. 

Eton  S.  Broum,  for  defendant  in  error. 

Brown,  J.  This  case  involves  the  constitutionality 
of  an  act  of  the  Legislature  of  the  State  of  New 
York  known  as  chapter  591,  Laws  of  New  York, 
1380,  as  amended  by  chapter  S17,  Laws  of  New 
York,  1888,  entitled  "  An  act  for  the  appointment 
of  game  and  fish  protectors." 

By  a  subsequent  act  enacted  in  1886 : 

"  Section  1.  No  person  shall  at  any  time  kill  or 
take  from  the  waters  of  Henderson  bay  or  Lake 
Ontario,  within  one  mile  from  the  shore,  between 
the  most  westerly  point  of  Pillar  Point  and  the 
boundary  line  between  the  counties  of  Jefferson  and 
Oswego,  *  *  *  any  fish  of  any  kind  by  any  de- 
vice or  means  whatever  otherwise  than  by  hook  and 
line  or  rod  held  in  hand.  But  this  section  shall 
not  apply  to  or  prohibit  the  catching  of  minnows 
for  bait,  providing  the  person  using  nets  for  that 
purpose  shall  not  set  them,  and  shall  throw  back 
any  trout,  bass,  or  any  other  game  fish  taken,  and 
keep  only  chubs,  dace,  suckers,  or  shiners. 

"  Section  2.  Any  person  violating  any  of  the  pro- 
visions of  this  act  shall  be  guilty  of  a  misdemeanor, 
and  liable  to  a  penalty  of  $50  for  each  offense." 
Laws  1886,  chap.  141. 

By  the  act  of  1880,  as  amended  by  the  act  of  1888 : 
"Section  2.  Any  net,  pound,  or  other  means  or 
device  for  taking  or  capturing  fish,  or  whereby  they 
may  be  taken  or  captured,  set,  put,  floated,  had, 
found,  or  maintained  in  or  upon  any  of  the  waters 
of  this  State,  or  upon  the  shores  of  or  islands  in  any 
of  the  waters  of  this  State,  in  violation  of  any  exist- 
ing or  hereafter  enacted  statutes  or  laws  for  the  pro- 
tection of  fish,  is  hereby  declared  to  be  and  is  a 
public  nuisance,  and  may  be  abated  and  summarily 
destroyed  by  any  person,  and  it  shall  be  the  duty 
of  each  and  every  protector  aforesaid  and  of  every 
game  constable  to  seize  and  remove  and  forthwith 
destroy  the  same,  *  *  *  and  no  action  for  dam- 
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ages  shall  lie  or  be  maintained  against  any  person 
for  or  on  account  of  any  such  seizure  and  destruc- 
tion." 

This  last  section  was  alleged  to  be  unconstitutional 
and  void  for  three  reasons:  (1)  As  depriving  the 
citizen  of  bis  property  without  due  process  of  law ; 

(2)  as  being  in  restraint  of  the  liberty  of  the  citizen; 

(3)  as  being  an  interference  with  the  admiralty  and 
maritime  jurisdiction  of  the  United  States. 

The  trial  court  ruled  the  first  of  the  above  propo- 
sitions in  plaintiffs  favor,  and  the  others  against 
them,  and  judgment  was  thereupon  entered  in  favor 
of  the  plaintiffs. 

The  constitutionality  of  the  section  in  question 
was  however  sustained  by  the  General  Term  and  by 
the  Court  of  Appeals,  upon  the  ground  of  its  being 
a  lawful  exercise  of  the  police  power  of  the  State. 

The  extent  and  limits  of  what  is  known  as  the 
"police  power''  have  been  a  fruitful  subject  of  dis- 
cussion in  the  appellate  courts  of  nearly  every  State 
in  the  Union.  It  is  universally  conceded  to  include 
every  thing  essential  to  the  public  safety,  health, 
and  morals,  and  to  justify  the  destruction  or  abate- 
ment, by  summary  proceedings,  of  whatever  may  be 
regarded  as  a  public  nuisance.  Under  this  power 
it  has  been  held  that  the  State  may  order  the  de- 
struction of  a  house  falling  to  decay,  or  otherwise 
endangering  the  lives  of  passers-by;  the  demolition 
of  such  as  are  in  the  path  of  a  conflagration ;  the 
slaughter  of  diseased  cattle;  the  destruction  of  de- 
cayed or  unwholesome  food;  the  prohibition  of 
wooden  buildings  in  cities ;  the  regulation  of  rail- 
ways and  other  means  of  public  conveyance,  and  of 
interments  in  burial  grounds;  the  restriction  of  ob- 
jectionable trades  to  certain  localities;  the  com- 
pulsory vaccination  of  children ;  the  confinement  of 
the  insane  or  those  afflicted  with  contagious  diseases ; 
the  restraint  of  vagrants,  beggars  and  habitual 
drunkards;  the  suppression  of  obscene  publications 
and  houses  of  ill  fame;  and  the  prohibition  of  gam- 
bling houses  and  places  where  intoxicating  liquors 
are  sold.  Beyond  this  however  the  State  may  in- 
terfere wherever  the  public  interests  demand  it,  and 
in  this  particular  a  large  discretion  is  necessarily 
vested  in  the  Legislature  to  determine,  not  only  what 
the  interests  of  the  public  require,  but  what  meas- 
ures are  necessary  for  the  protection  of  such  in- 
terests. Barbier  v.  Connolly,  118  U.  8.  27;  Kidd 
v.  Pearson,  128  id.  1.  To  justify  the  State  in  thus 
interposing  its  authority  in  behalf  of  the  public,  it 
must  appear :  First,  that  the  interests  of  the  public 
generally,  as  distinguished  from  those  of  a  particular 
class,  require  such  interference ;  and,  second,  that 
the  means  are  reasonably  necessary  for  the  accom- 
plishment of  the  purpose,  and  not  unduly  oppressive 
upon  individuals.  The  Legislature  may  not,  under 
the  guise  of  protecting  the  public  interests,  arbi- 


trarily interfere  with  private  business,  or  impose 
unusual  and  unnecessary  restrictions  upon  lawful 
occupations;  in  other  words,  its  determination  as 
to  what  is  a  proper  exercise  of  its  police  powers  is 
not  final  or  conclusive,  but  is  subject  to  the  super- 
vision of  the  courts.  Thus,  an  act  requiring  the 
master  of  a  vessel  arriving  from  a  foreign  port  to 
report  the  name,  birthplace,  and  occupation  of  every 
passenger,,  and  the  owner  of  such  vessel  to  give  a 
bond  for  every  passenger  so  reported,  conditioned 
to  indemnify  the  State  against  any  expense  for  the 
support  of  the  persons  named  for  four  years  there- 
after, was  held  by  this  court  to  be  indefensible  as 
an  exercise  of  the  police  power,  and  to  be  void  as 
interfering  with  the  right  of  Congress  to  regulate 
commerce  with  foreign  nations.  Henderson  v. 
Mayor,  92  U.  S.  259.  A  similar  statute  of  Califor- 
nia, requiring  a  bond  for  certain  classes  of  passen- 
gers described,  among  which  were  "lewd  and  de- 
bauched women,"  was  also  held  to  show  very  clearly 
that. the  purpose  was  to  extort  money  from  a  large 
class  of  passengers,  or  to  prevent  their  immigration 
to  California  altogether,  and  was  held  to  invade  the 
right  of  Congress.  Chy  Lung  v.  Freeman,  92  U.  S- 
275.  So,  in  Railroad  Co.  v.  Husen,  95  U.  S.  465,  a 
statute  of  Missouri  which  prohibited  the  driving  of 
Texas,  Mexican,  or  Indian  cattle  into  the  State  be- 
tween certain  dates  in  each  year  was  held  to  be  in 
conflict  with  the  commerce  clause  of  the  Constitu- 
tion, and  not  a  legitimate  exercise  of  the  police 
powers  of  the  State,  though  it  was  admitted  that 
the  State  might,  for  its  self-protection,  prevent  per- 
sons or  animals  having  contagious  diseases  from  en- 
tering its  territory.  In  Rockwell  v.  Nearing,  35  N. 
Y.  302,  an  act  of  the  Legislature  of  New  York  which 
authorized  the  seizure  and  sale,  without  judicial 
process,  of  all  animals  found  trespassing  within  pri- 
vate inclosures,  was  held  to  be  obnoxious  to  the 
constitutional  provision  that  no  person  should  be 
deprived  of  his  property  without  due  process  of  law. 
See,  also,  Austin  v.  Murray,  16  Pick.  121 ;  Water- 
town  v.  Mayo,  109  Mass.  315;  Slaughter-house  Cases, 
16  Wall.  86;  In  re  Cheesebrough,  78  N.  Y.  282; 
Brown  v.  Perkins,  12  Gray,  89.  In  all  these  cases 
the  acts  were  held  to  be  invalid  as  involving  an  un- 
necessary invasion  of  the  rights  of  property,  and  a 
practical  inhibition  of  certain  occupations  harmless 
in  themselves,  and  which  might  be  carried  on  with- 
out detriment  to  the  public  interests. 

The  preservation  of  game  and  fish  however  has 
always  been  treated  as  within  the  proper  domain  of 
the  police  power,  and  laws  limiting  the  season 
within  which  birds  and  wild  animals  may  be  killed 
or  exposed  for  sale,  and  prescribing  the  time  and 
manner  in  which  fish  may  be  caught,  have  been 
repeatedly  upheld  by  the  courts.     Thus,  in  Smith  v. 
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had  a  right  to  protect  its  fisheries  in  Chesapeake  bay 
by  making  it  unlawful  to  take  or  capture  oysters 
with  a  scoop  or  drag,  and  to  inflict  the  penalty  of 
forfeiture  upon  the  vessel  employed  in  this  pursuit. 
The  avowed  object  of  the  act  was  to  prevent  the 
destruction  of  the  oysters  by  the  use  of  particular 
instruments  in  taking  them.  "  It  does  not  touch," 
said  the  court,  "the  subject  of  the  common  liberty 
of  taking  oysters,  save  for  the  purpose  of  guarding 
it  from  injury,  to  whom  it  may  belong,  and  by 
whomsoever  it  may  be  enjoyed."  It  was  held  that 
the  right  of  forfeiture  existed,  even  though  the  ves- 
sel was  enrolled  for  the  coasting  trade  under  the  act 
of  Congress.  So,  in  Smith  v.  Levin  us,  8  N.  T.  472, 
a  similar  act  was  held  to  be  valid,  although  it  vested 
certain  legislative  powers  in  boards  of  supervisors, 
authorizing  them  to  make  laws  for  the  protection 
of  shell  and  other  fish.  In  State  v.  Roberts,  59  N. 
H.  956,  which  was  an  indictment  for  taking  fish  out 
of  navigable  waters  out  of  the  season  prescribed  by 
statute,  it  was  said  by  the  court:  "  At  common  law 
the  right  of  fishing  in  navigable  waters  was  common 
to  all.  The  taking  and  selling  of  certain  kinds  of  fish 
and  game  at  certain  seasons  of  the  year  tended  to  the 
destruction  of  the  privilege  or  right  by  the  destruc- 
tion consequent  upon  the  unrestrained  exercise  of 
the  right.  This  is  regarded  as  injurious  to  the  com. 
munity,  and  therefore  it  is  within  the  authority  of 
the  Legislature  to  impose  restriction  and  limitation 
upon  the  time  and  manner  of  taking  fish  and  game 
considered  valuable  as  articles  of  food  or  merchan- 
dise. For  this  purpose,  fish  and  game  laws  are  en- 
acted. The  power  to  enact  snch  laws  has  long  been 
exercised,  and  so  beneficially  for  the  public  that  it 
ought  not  now  to  be  called  into  question."  Com. 
v.  Chapin,  5  Pick.  199;  McCready  v.  Virginia,  94 
U.  8.  891;  Vinton  v.  Welsh,  9  Pick.  98;  Com.  v. 
Essex  Co.,  18  Gray,  348;  Phelps  v.  Racey,  60  N. 
Y.  10;  Holyoke  Co.  v.  Lyman,  15  Wall.  500;  Gen- 
tile v.  State,  39  Ind.  409;  State  v.  Lewis  (Ind. 
Sup.),  88  N.  £.  Rep.  1034. 

As  the  waters  referred  to  in  the  act  are  unques- 
tionably within  the  jurisdiction  of  the  State  of  New 
York,  there  can  be  no  valid  objection  to  a  law  regu- 
lating the  manner  in  which  fishing  in  these  waters 
shall  be  carried  on.  Hooker  v.  Cummings,  30 
Johns.  91.  The  duty  of  preserving  the  fisheries  of 
a  State  from  extinction  by  prohibiting  exhaustive 
methods  of  fishing,  or  the  use  of  such  destructive  in- 
struments as  are  likely  to  result  in  the  extermination 
of  the  young  as  well  as  the  mature  fish,  is  as  clear  as 
its  power  to  secure  to  its  citizens,  as  far  as  possible, 
a  supply  of  any  other  wholesome  food. 

The  main,  and  only  real,  difficulty  connected 
with  the  act  in  question  is  in  its  declaration  that 
any  net,  etc.,  maintained  in  violation  of  any  law  for 
the  protection  of  fisheries  is  to  be  treated  as  a  pub- 


lic nuisance,  "  and  may  be  abated  and  summarily 
destroyed  by  any  person ;  and  it  shall  be  the  duty 
of  each  and  every  protector  aforesaid  and  every 
game  constable,  to  seize,  remove,  and  forthwith  de 
stroy  the  same."  The  Legislature  however  un- 
doubtedly possessed  the  power,  not  only  to  prohibit 
fishing  by  nets  in  these  waters,  but  to  make  it  a 
criminal  offense,  and  to  take  such  measures  as  were 
reasonable  and  necessary  to  prevent  such  offenses  in 
the  future.  It  certainly  could  not  do  this  more 
effectually  than  by  destroying  the  means  of  the 
offense.  If  the  nets  were  being  used  in  a  manner 
detrimental  to  the  interests  of  the  public,  we  think 
it  was  within  the  power  of  the  Legislature  to  declare 
them  to  be  nuisances,  and  to  authorize  the  officers 
of  the  State  to  abate  them.  Hart  v.  Mayor,  9  Wend. 
571 ;  Meeker  v.  Van  Rensselaer,  15  id.  897.  An  act 
of  the  Legislature  which  has  for  its  object  the  pres- 
ervation of  the  public  interests  against  the  illegal 
depredations  of  private  individuals  ought  to  be  sus- 
tained, unless  it  is  plainly  violative  of  the  Constitu- 
tion or  subversive  of  private  rights.  In  this  case 
there  can  be  no  doubt  of  the  right  of  the  Legislature 
to  authorize  judicial  proceedings  to  be  taken  for  the 
condemnation  of  the  nets  in  question,  and  their  sale 
or  destruction  by  process  of  law.  Congress  has  as- 
sumed this  power  in  a  large  number  of  cases,  by  au- 
thorizing the  condemnation  of  property  which  has 
been  made  use  of  for  the  purpose  of  defrauding  the 
revenue.  Examples  of  this  are  vessels  illegally  re- 
gistered or  owned,  or  employed  in  smuggling  or 
other  illegal  traffic ;  distilleries  or  breweries  illegally 
carried  on  or  operated ;  and  buildings  standing  upon 
or  near  the  boundary  line  between  the  United  States 
and  another  country,  and  used  as  depots  for  smug- 
gling goods.  In  all  these  cases  however  the  for- 
feiture was  decreed  by  judicial  proceeding.  But 
where  the  property  is  of  little  value,  and  its  use  for 
the  illegal  purpose  is  clear,  the  Legislature  may  de- 
clare it  to  be  a  nuisance,  and  subject  to  summary 
abatement.  Instances  of  this  are  the  power  to  kill 
diseased  cattle;  to  pull  down  houses  in  the  path  of 
conflagrations;  the  destruction  of  decayed  fruit  or 
fish  or  unwholesome  meats,  or  infected  clothing, 
obscene  books  or  pictures,  or  instruments  which 
can  only  be  used  for  illegal  purposes.  While 
the  Legislature  has  no  right  arbitrarily  to  declare 
that  to  be  a  nuisance  which  is  clearly  not  so,  a  good 
deal  must  be  left  to  its  discretion  in  that  regard ; 
and,  if  the  object  to  be  accomplished  is  conducive 
to  the  public  interests,  it  may  exercise  a  large  liberty 
of  choice  in  the  means  employed.  Railway  Co.  v. 
Hunt,  50  N.  J.  Law,  808;  Blazier  v.  Miller,  10  Hun, 
435;  Mouse's  case,  12  Coke,  63;  Stone  ▼.  Mayor, 
35  Wend.  173;  Print  Works  v.  Lawrence,  21  N.  J. 
Law,  348;  28  id.  590. 

It  is  not  easy  to  draw  the  line  between  cases  where 
property  illegally  used  may  be  destroyed  summarily 
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and  where  judicial  proceedings  are  necessary  for  its 
condemnation.  If  the  property  were  of  great  value, 
as,  for  instance,  if  it  were  a  vessel  employed  for 
smuggling  or  other  illegal  purposes,  it  would  be 
putting  a  dangerous  power  in  the  hands  of  a  custom 
officer  to  permit  him  to  sell  or  destroy  it  as  a  public 
nuisance,  and  the  owner  would  have  good  reason  to 
complain  of  such  act  as  depriving  him  of  his  prop- 
erty without  due  process  of  law.  But  where  the 
property  is  of  trifling  value,  and  its  destruction  is 
necessary  to  effect  the  object  of  a  certain  statute,  we 
think  it  is  within  the  power  of  the  Legislature  to 
order  its  summary  abatement.  For  instance,  if  the 
Legislature  should  prohibit  the  killing  of  fish  by 
explosive  shells,  and  should  order  the  cartridges  so 
used  to  be  destroyed,  it  would  seem  like  belittling 
the  dignity  of  the  judiciary  to  require  such  destruc- 
tion to  be  preceded  by  a  solemn  condemnation  in  a 
court  of  justice.  The  same  remark  might  be  made 
of  the  cards,  chips,  and  dice  of  a  gambling  room. 

The  value  of  the  nets  in  question  was  but  $15 
apiece.  The  cost  of  condemning  one  (and  the  use 
of  one  is  as  illegal  as  the  use  of  a  dozen)  by  judicial 
proceedings  would  largely  exceed  the  value  of  the 
net,  and  doubtless  the  State  would,  in  many  cases, 
be  deterred  from  executing  the  law  by  the  expense. 
They  could  only  be  removed  from  the  water  with 
difficulty,  and  were  liable  to  injury  in  the  process 
of  removal.  The  object  of  the  law  is  undoubtedly 
a  beneficent  one,  and  the  State  ought  not  to  be 
hampered  in  its  enforcement  by  the  application  of 
constitutional  provisions  which  are  intended  for  the 
protection  of  substantial  rights  of  property.  It  is 
evident  that  the  efficacy  of  this  statute  would  be 
very  seriously  impaired  by  requiring  every  net 
illegally  used  to  be  carefully  taken  from  the  water, 
carried  before  a  court  or  magistrate,  notice  of  the 
seizure  to  be  given  by  publication,  and  regular  judi- 
cial proceedings  to  be  instituted  for  its  condemnation. 

There  is  not  a  State  in  the  Union  which  has  not 
a  constitutional  provision  entitling  persons  charged 
with  crime  to  a  trial  by  jury,  and  yet  from  time 
immemorial  the  practice  has  been  to  try  persons 
charged  with  petty  offenses  before  a  police  magis- 
trate, who  not  only  passes  upon  the  question  of 
guilt,  but  metes  out  the  proper  punishment.  This 
has  never  been  treated  as  an  infraction  of  the  Con- 
stitution, though  technically  a  person  may  in  this 
way  be  deprived  of  his  liberty  without  the  interven- 
tion of  a  jury.  Callan  v.  Wilson,  127  TJ.  S.  540, 
and  cases  cited.  So,  the  summary  abatement  of 
nuisances  without  judicial  process  or  proceeding 
was  well  known  to  the  common  law  long  prior  to 
the  adoption  of  the  Constitution,  and  it  has  never 
been  supposed  that  the  constitutional  provision  in 
question  in  this  case  was  intended  to  interfere  with 
the  established  principles  in  that  regard. 


Nor  is  a  person  whose  property  is  seized  under 
the  act  in  question  without  bis  legal  remedy.  If, 
in  fact,  his  property  has  been  used  in  violation  of 
the  act,  he  has  no  just  reason  to  complain :  if  not,  ■ 
he  may  replevy  his  nets  from  the  officer  seizing  them, 
or,  if  they  have  been  destroyed,  may  have  bis  action 
for  their  value.  In  such  cases  the  burden  would  be 
upon  the  defendant  to  prove  a  justification  under 
the  statute.  As  was  said  by  the  Supreme  Court  of 
New  Jersey  in  a  similar  case  (Print  Works  v.  Law- 
rence, 21  N.  J.  Law,  248,  259):  "  The  party  is  not, 
in  point  of  fact,  deprived  of  a  trial  by  jury.  The 
evidence  necessary  to  sustain  the  defense  is  changed. 
Even  if  the  party  were  deprived  of  a  trial  by  jury, 
the  statute  is  not  therefore  necessarily  unconstitu- 
tional." Indeed,  it  is  scarcely  possible  that  any 
actual  injustice  could  be  done  in  the  practical  ad- 
ministration of  the  act. 

It  is  said  however  that  the  nets  are  not  in  them- 
selves a  nuisance,  but  are  perfectly  lawful  acts  of 
manufacture,  and  are  ordinarily  used  for  a  lawful 
purpose.  This  is  however  by  no  means  a  conclusive 
answer.  Many  articles— such,  for  instance,  as  cards, 
dice,  and  other  articles  used  for  gambling  purposes — 
are  perfectly  harmless  in  themselves,  but  may  be- 
come ■uisances  by  being  put  to  an  illegal  use,  and 
in  such  cases  fall  within  the  ban  of  the  law,  and 
may  be  summarily  destroyed.  It  is  true  that  this 
rule  does  not  always  follow  from  the  illegal  use  of  a 
harmless  article.  A  house  may  not  be  torn  down 
because  it  is  put  to  an  illegal  use,  since  it  may  be 
as  readily  used  for  a  lawful  purpose  (Ely  v.  Super- 
visors, 30  N.  T.  297);  but,  where  minor  articles  of 
personal  property  are  devoted  to  such  use,  the  fact 
that  they  may  be  used  for  a  lawful  purpose  would 
not  deprive  the  Legislature  of  the  power  to  destroy 
them.  The  power  of  the  Legislature  to  declare  that 
which  is  perfectly  innocent  in  itself  to  be  unlawful 
is  beyond  question  (People  v.  West,  106  N.  Y.  298) ; 
and  in  such  case  the  Legislature  may  annex  to  the 
prohibited  act  all  the  incidents  of  a  criminal  offense, 
including  the  destruction  of  property  denounced  by 
it  as  a  public  nuisance. 

In  Weller  v.  Snover,  42  N.  J.  Law,  341,  it  was 
held  that  a  fish  warden  for  a  county,  appointed  by 
the  governor,  had  the  right,  under  an  act  of  .the 
Legislature,  to  enter  upon  land,  and  destroy  a  fish 
basket  constructed  in  violation  of  the  statute,  to- 
gether with  the  materials  of  which  it  was  composed, 
so  that  it  might  not  again  be  used.  It  was  stated 
in  that  case  that,  "after  a  statute  has  declared  an 
invasion  of  a  public  right  to  be  a  nuisance,  it  may 
be  abated  by  the  destruction  of  the  object  used  to 
effect  it.  The  person  who,  with  actual  or  construc- 
tive notice  of  the  law,  sets  up  such  nuisance,  can- 
not sue  the  officer  whose  duty  it  has  been  made,  by 
the  statute,  to  execute  its  provisions."    So,  in  Wil- 
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lianis  y.  Blackwall,  3  Hurl.  &  C.  33,  the  right  to 
take  possession  of  or  destroy  any  engine  placed  or 
used  for  catching  salmon  in  contravention  of  law 
was  held  to  extend  to  all  persons,  and  was  not 
limited  to  conservators  or  officers  appointed  under 
the  act. 

It  is  true  there  are  several  cases  of  a  contrary 
purport.  Some  of  these  cases  however  may  be  ex- 
plained upon  the  ground  that  the  property  seized 
was  of  considerable  value.  Ieck  v.  Anderson,  57 
Cal.  251,  boats  as  well  as  nets;  Dunn  v.  Burleigh, 
62  Me.  24,  teams  and  supplies  in  lumbering;  King 
v.  Hayes,  80  Me.  206,  a  horse.  In  others  the  court 
seems  to  have  taken  a  more  technical  view  of  the 
law  than  the  necessities  of  the  case  or  an  adequate 
protection  of  the  owner  required.  Lowry  v.  Rain- 
water, 70  Mo.  152;  State  v.  Robbins,  124  Ind.  308; 
Ridgeway  v.  West,  60  id.  371. 

Upon  the  whole,  we  agree  with  the  Court  of  Ap- 
peals in  holding  this  act  to  lie  constitutional,  and 
the  judgment  of  the  Supreme  Court  is  therefore 
affirmed. 

Fuller,  C.  J.,  dissenting.  In  my  opinion  the  legis- 
lation in  question,  so  far  as  it  authorizes  the  sum- 
mary destruction  of  fishing  nets  and  prohibits  any 
action  for  damages  on  account  of  such  destruction, 
is  unconstitutional. 

Fishing  nets  are  in  themselves  articles  of  property 
entitled  to  the  protection  of  the  law,  and  I  am  un- 
willing to  concede  to  the  Legislature  of  a  State  the 
power  to  declare  them  public  nuisances,  even  when 
put  to  use  in  a  manner  forbidden  by  statute,  and  on 
that  ground  to  justify  their  abatement  by  seizure 
and  destruction  without  process,  notice,  or  the  ob- 
servance of  any  judicial  form. 

The  police  power  rests  upon  necessity  and  the 
right  of  self-protection,  but  private  property  cannot 
be  arbitrarily  invaded  under  the  mere  guise  of  police 
regulation,  nor  forfeited  for  the  alleged  violation  of 
law  by  its  owner,  nor  destroyed  by  way  of  penalty 
inflicted  upon  him,  without  opportunity  to  be  beard. 

It  is  not  doubted  that  the  abatement  of  a  nui- 
sance must  be  limited  to  the  necessity  of  the  occa- 
sion, and,  as  the  illegal  use  of  fishing  nets  would 
be  terminated  by  their  withdrawal  from  the  water 
and  the  public  be  fully  protected  by  their  detention, 
the  lack  of  necessity  for  the  arbitrary  proceedings 
prescribed  seems  to  me  too  obvious  to  be  ignored. 
Nor  do  I  perceive  that  the  difficulty  which  may  at- 
tend their  removal,  the  liability  to  injury  in  the  pro- 
cess, and  their  comparatively  small  value  ordinarily, 
affect  the  principle,  or  tend  to  show  their  summary 
destruction  to  be  reasonably  essential  to  the  sup- 
pression of  the  illegal  use.  Indeed,  I  think  that 
that  argument  is  to  be  deprecated  as  weakening  the 
importance  of  the  preservation,  without  impairment 


in  ever  so  slight  a  degree,  of  constitutional  guaran- 
ties. 

I  am  therefore  constrained  to  withhold  my  assent 
to  the  judgment  just  announced,  and  am  authorized 
to  say  that  Mr.  Justice  Field  and  Mr.  Justice 
BitBWER  concur  in  this  dissent. 


EMPLOYMENT   OF   CHILDREN  IN   THEA- 
TRES. 

new  york  court  of  appeal8.  january.  mm. 
People  v.  Ewer. 

Section  292  of  the  Penal  Code,  prohibiting  the  employment  of 
a  female  child,  apparently  or  actually  under  the  age  of 
fourteen  years,  as  a  dancer,  or  in  a  theatrical  exhibition, 
or  in  any  exhibition  dangerous  or  injurious  to  the  life, 
limb,  health  or  morals  of  the  child.  Is  constitutional. 

When  the  operation  of  the  police  power  of  the  State  is  in  the 
direction  of  so  regulating  the  uae  of  private  property  and 
of  so  restraining  personal  action  as  manifestly  to  secure, 
or  to  tend  to  the  comfort,  prosperity  or  protection  of  the 
community,  providing  that  the  legislation  has  some  rela- 
tion to  these  ends,  then  no  constitutional  guaranty  Is  vio- 
lated and  the  legislative  authority  Is  not  transcended. 

Section  292  of  the  Penal  Code  Is  not  to  be  construed  as  apply- 
ing only  when  the  exhibition  offends  against  morals 
or  decency,  or  endangers  life  or  limb,  or  what  Is  required 
of  the  child  actor.  Its  application  la  to  all  public  exhibi- 
tions or  shows. 

The  Inalienable  right  of  a  child  or  adult  to  pursue  a  trade  is 
indisputable,  but  It  must  be  not  only  one  which  Is  lawful, 
but  which,  as  to  the  child  of  Immature  years,  the  State,  as 
parent  partria,  recognize  as  proper  and  safe. 

The  cases  which  limit  the  exercise  of  the  police  power  estab- 
lish that  the  Legislature  has  no  right,  under  the  guise  of 
protecting  health  or  morals,  to  enact  laws  which,  bearing 
but  remotely,  if  at  all,  upon  these  matters  of  public  con- 
cern, deprive  the  citizen  of  the  right  to  pursue  a  lawful 
occupation. 

APPEAL  by  Charlotte  Ewer,  petitioner,  from  an 
order  of  the  General  Term  of  the  Supreme 
Court,  in  the  First  Department,  affirming  an  order 
of  the  Special  Term  dismissing  writs  of  habeas  cor- 
pus and  certiorari. 

Charlotte  Ewer  was  arrested,  upon  a  police  mag- 
istrate's warrant,  charged  with  a  misdemeanor  in 
violating  section  292  of  the  Penal  Code,  by  exhib- 
iting her  child,  Mildred  Ewer,  as  a  dancer  at  the 
Broadway  Theatre,  in  New  York  city.  The  exami- 
nation before  the  magistrate  sustained  the  charge, 
and  showed  that  she  was  of  the  age  of  seven  years, 
and  went  by  the  stage  name  of  "  La  Regaloncita ; " 
that  she  was  clad  in  the  usual  style  of  the  ballet 
dancer,  in  a  low-necked,  sleeveless  and  short  dress, 
and  wore  purple  tights ;  that  she  danced  upon  the 
stage  to  the  music  of  an  orchestra,  elevating  her 
legs,  moving  upon  her  toes  and  posturing  with  her 
figure.  Her  mother,  being  held  upon  the  charge, 
sued  put  writs  of  habeas  corpus  and  certiorari,  to 
which  the  magistrate  made  return  of  his  proceed- 
ings, etc.  The  prisoner  demurred  to  the  return, 
alleging  that  there  were  no  sufficient  grounds  for 
holding  her  and  that  the  statute  under  which  she 
was  arrested  was  unconstitutional.  The  provis- 
ions of  the  Code  under  which  this  arrest  was  made 
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read  that   "a  person  who      *      *     *     exhibits 

*  *  *  a  female  child,  apparently  or  actually  un- 
der the  age  of  fourteen  years,  *  *  *  or  who, 
having  the  care,  etc.,  of  such  a  child,  as  parent, 
etc.,  *  *  *  in  any  way  consents  to  the  employ- 
ment or  exhibition  of  such  a  child,  either  as  *  *  * 
a  dancer    *    *    *     or  in  a  theatrical  exhibition, 

*  *  *  or  in  any  *  *  *  exhibition  danger- 
ous or  injurious  to  the  life,  limb,  health  or  morals 
of  the  child,  *  *  *  is  guilty  of  a  misdemeanor." 
At  the  Special  Term  the  writs  were  dismissed  and 
the  prisoner  was  remanded.  The  order  of  the  court 
was  affirmed  at  the  General  Term,  and  the  defend- 
ant has  appealed  to  this  court. 

A.  J.  Dittenhoefer,  for  appellant. 

Elbridge  T.  Oerry,  for  respondent. 

Ghat,  J.  The  question  we  shall  determine  upon 
this  appeal  is  whether  the  statute  under  which  the 
appellant  was  arrested  violates  any  just  and  per- 
sonal rights  secured  to  her  by  the  Constitution  of 
the  State.  If  it  is  such  an  interference  with  the 
legal  relation  of  parent  and  child  as  exceeds  the 
limits  within  which  the  Legislature,  exercising  the 
sovereign  power  of  the  State,  may  regulate  and  con- 
trol that  relation,  then  it  is  the  duty  of  the  courts 
to  declare  its  unconstitutionality.  But  if  it  is 
within  a  proper  and  legitimate  exercise  of  legisla- 
tive functions  the  courts  may  not  interfere.  This 
question  falls  within  those  which  are  classified  under 
the  head  of  the  police  power  of  the  State.  The  ex- 
tent of  the  exercise  of  that  power  with  which  the 
Legislature  is  invested,  and  which  it  has  so  freely 
exerted  in  many  directions  within  constitutional 
limits,  is  a  matter  resting  in  discretion,  to  be  guided 
by  the  wisdom  of  the  people's  representatives.  It 
is  difficult,  if  not  impossible,  to  define  the  police 
power  of  a  State ;  or  under  recent  judicial  decisions, 
to  say  where  the  constitutional  boundaries  limiting 
its  exercise  are  to  be  fixed.  It  is  a  power  essential 
to  be  conceded  to  the  State  in  the  interest  and  for 
the  welfare  of  its  citizens.  We  may  say  of  it  that 
when  its  operation  is  in  the  direction  of  so  regulat- 
ing a  use  of  private  property,  or  of  so  restraining 
personal  action  as  manifestly  to  secure  or  to  tend 
to  the  comfort,  prosperity  or  protection  of  the  com- 
munity, no  constitutional  guaranty  is  violated,  and 
the  legislative  authority  is  not  transcended.  But 
the  legislation  must  have  some  relation  to  these 
ends ;  for,  to  quote  the  expressions  of  Mr.  Justice 
Field  in  the  Slaughter-House  Cases,  16  Wall.  36, 
"  under  the  mere  guise  of  police  regulations  personal 
rights  and  private  property  cannot  be  arbitrarily  in- 
vaded." 

In  People  v.  King,  110  N.  Y.  418,  it  was  well 
observed  by  Judge  Andrews:  "By  means  of  this 
power  the  Legislature  exercises  a  supervision  over 


matter  affecting  the  common  weal.  *  *  *  It 
may  be  exercised  whenever  necessary  to  secure  the 
peace,  good  order,  health,  morals  and  general  wel- 
fare of  the  community,  and  the  propriety  of  its  ex- 
ercise, within  constitutional  limits,  is  purely  a  mat- 
ter of  legislative  discretion  with  which  courts  can- 
not interfere. "  The  assumption  of  the  exercise  of 
this  extraordinary  and  very  necessary  power  has 
been  the  subject  of  severe  criticism  in  the  opinion 
of  judges  when  it  has  been  sought  thereby  to  regu- 
late and  control,  in  the  interest  of  the  public,  the 
conduct  of  corporate  or  individual  business  trans- 
actions. Munu  v.  State  of  Illinois,  94  U.  S.  113, 
may  be  referred  to  as  starting  a  current  of  author- 
ity in  this  country.  But  no  such  criticism  can  find 
just  grounds  for  cavilling  at  legislation  whose  ends 
clearly  tend  to  promote  the  health  or  moral  well- 
being  of  the  members  of  society.  To  that  class  of 
legislation  this  statute  belongs.  By  preventing  the 
exhibition  of  children  of  tender  and  immature  age 
upon  the  theatrical  or  other  public  stage,  the  Leg- 
islature is  exercising  that  right  of  supervision  and 
control  over  the  child,  which  in  every  civilized 
State  inheres  to  the  government,  and  which  nothing 
in  the  legal  relations  of  parent  and  child  should  lie 
deemed  to  forbid.  The  proposition  is  indisputable 
that  the  custody  of  the  child  by  the  parent  is  within 
legislative  regulation.  The  parent,  by  natural  law, 
is  entitled  to  the  custody  and  care  of  the  child,  and 
as  its  natural  guardian  is  held  to  the  performance 
of  certain  duties.  To  society,  organized  as  a  State, 
it  is  a  matter  of  paramount  interest  that  the  child 
shall  be  cared  for,  and  that  the  duties  of  support 
and  education  be  performed  by  the  parent  or  guar- 
dian, in  order  that  the  child  shall  become  a  health- 
ful and  useful  member  of  the  community.  It  has 
been  well  remarked  that  the  better  organized  and 
trained  the  race  the  better  it  is  prepared  for  hold- 
ing its  own.  Hence  it  is  that  laws  are  enacted 
looking  to  the  compulsory  education  by  parents  of 
their  children  and  to  their  punishment  for  cruel 
treatment;  and  which  limit  and  regulate  the  em- 
ployment of  children  in  the  factory  and  the  work- 
shop to  prevent  injury  for  excessive  labor.  It  is 
not,  and  cannot  be  disputed,  that  the  interest  which 
the  State  has  in  the  physical,  moral  and  intellectual 
well-being  of  its  members,  warrants  the  implication 
and  the  exercise  of  every  just  power  which  will  re- 
sult in  preparing  the  child  in  future  life  to  support 
itself,  to  serve  the  State,  and  in  all  the  relations 
and  duties  of  adult  life  to  perform  well  and  capa- 
bly its  part. 

In  the  brief  of  the  able  counsel  who  appears  for 
the  people,  and  whose  earnest  efforts  in  behalf  of 
the  cause  of  humanity  and  of  mercy  have  so  distin- 
guished him,  the  discussion  of  the  subject  upon 
these  lines  is  quite  full  and  interesting.     Indeed, 
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the  learned  counsel  for  the  appellant  does  not,  in 
the  main,  contest  the  right  and  the  duty  of  the 
State  to  protect  and  to  promote  by  adequate  legis- 
lation the  health  and  morals  of  its  citizens,  but 
bases  his  arguments  here  upon  the  proposition,  sub- 
stantially, that  the  Legislation  cannot  take  from 
parents  the  right  to  employ  their  children  in  any 
lawful  occupation,  not  indecent  or  immoral,  or  dan- 
gerous to  life,  limb,  health  and  morals.  That  propo- 
sition may  be  readily  conceded.  It  is  true  enough 
that  if  the  court  could  say  that  this  legislation  was 
an  arbitrary  exercise  of  the  legislative  power,  de- 
priving the  parent  of  a  right  to  the  legitimate  use 
of  his  child's  services;  that  while  ostensibly  for  the 
promotion  of  the  well-being  of  children,  in  reality 
it  strikes  at  an  inalienable  right  or  at  the  personal 
liberty  of  the  citizen,  and  but  remotely  concerned 
the  interests  of  the  community,  it  would  be  its  duty 
to  so  pronounce  and  to  declare  its  invalidity.  But 
this  legislation  has  no  such  destructive  effect  or 
tendency.  It  does  not  deprive  the  parent  of  the 
child's  custody,  nor  does  it  abridge  any  just  rights. 
It  interferes  to  prevent  the  public  exhibition  of 
children  under  a  certain  age  in  spectacles  or  per- 
formances which,  by  reason  of  the  place  or  hour,  of 
the  nature  of  the  acts  demanded  of  the  child  per- 
former and  of  the  surroundings  and  circumstances 
of  the  exhibition,  are  deemed  by  the  Legislature 
prejudicial  to  the  physical,  mental  or  moral  well- 
being  of  the  child,  and  hence  to  the  interests  of  the 
State  itself.  Take  the  facts  of  this  case  and  they 
seem  sufficiently  to  warrant  the  interference  of  the 
law.  It  is  not  necessary  to  reason  upon  them.  The 
scanty  dress  of  the  ballet  dancer,  and  pirouetting 
and  the  various  other  described  movements  with 
the  limbs  and  the  vocal  efforts  cannot  be  aaid  to  be 
without  possible  prejudice  to  the  physical  condi- 
tion of  the  child ;  while,  in  the  glare  of  the  foot- 
lights, the  tinsel  surroundings  and  the  incense 
of  popular  applause,  it  is  not  impossible  that  the 
immature  mind  should  contract  such  unreal  views 
of  existence  as  to  unfit  it  for  the  stern  realities  and 
exactions  of  later  life.  The  statute  is  not  to  be  con- 
strued as  applying  only  when  the  exhibition  offends 
against  morals  or  decency,  or  endangers  life  or 
limb  by  what  is  required  of  the  child  actor.  Its 
application  is  to  all  public  exhibitions  or  shows. 
That  any  and  all  such  shall  be  deemed  prejudicial  to 
the  interests  of  the  child,  and  contrary  to  the  policy 
of  the  State  to  permit,  was  for  the  Legislature  to 
consider  and  say. 

The  right  to  personal  property  is  not  infringed 
upon,  because  the  law  imposes  limitations  or  re- 
straints upon  the  exercise  of  the  faculties  with 
which  the  child  may  be  more  or  less  exceptionally 
endowed.  The  inalienable  right  of  the  child,  or 
adult,  to  pursue  a  trade  is  indisputable,  but  it  must 


be  not  only  one  which  is  lawful,  but  which,  as  to 
the  child  of  immature  years,  the  State  or  sovereign, 
as  parens  patria,  recognizes  as  proper  and  safe.  It 
is  not  the  strict  moralist's  view,  dictated  by  preju- 
dice, but  the  view  from  the  standpoint  of  a  mem- 
ber of  the  body  politic,  which  ranges  the  judgment 
in  support  of  legislative  interference  to  restrain  the 
parent  from  permitting  an  employment  of  the  child 
under  circumstances  deemed  unsuited  to  its  proper 
mental,  moral  or  physical  development.  In  the 
judgment  of  the  Legislature  it  was  deemed  as  un- 
suitable for  the  youth  of  the  community,  under  a 
certain  age,  to  dance  or  to  perform  in  public  ex- 
hibitions in  the  ways  mentioned,  as  it  was  deemed 
unsuitable  for  them  to  work  in  the  factory,  except 
under  certain  limitations  as  to  age,  hours,  etc. 

We  have  not  overlooked  certain  cases  referred 
to  by  the  appellant's  counsel  to  show  the  inval- 
idity of  this  legislation  as  an  exercise  of  the  police 
power  of  the  State,  or  to  show  a  violation  of  con- 
stitutional rights.  They  establish  that  the  Legisla- 
ture has  no  right,  under  the  guise  of  protecting 
health  or  morals,  to  enact  laws  which,  bearing  but 
remotely,  if  at  all,  upon  these  matters  of  public  con- 
cern, deprive  the  citizen  of  the  right  to  pursue  a 
lawful  occupation.  Such  were  the  Matter  of  Jacobs, 
88  N.  T.  98;  People  v.  Marx,  99  id.  877;  People  v. 
Gilson,  109  id.  389;  People  v.  Rosenberg,  138  id.  410. 

We  are  referred  to  some  cases  in  Illinois,  but 
they  are  neither  applicable  nor  authoritative  upon 
the  question  before  us. 

Further  discussion  is  unnecessary.  We  might 
have  remained  satisfied  with  the  able  and  clear  ex- 
position of  his  views  by  the  learned  justice  at  the 
Special  term,  had  not  the  range  taken  by  the  argu- 
ments of  counsel  seemed  to  call  for  a  brief  expres- 
sion by  us  of  our  view  of  the  principle  of  State  in- 
terference. The  order  should  be  affirmed.  All  con- 
cur. 

DEATH     OF     TWO     EMINENT     ENGLISH 
JUDGES. 

Sir  James  Hannkn. 

AFTER  along  and  painful  illness,  borne  with  the 
fortitude  which  distinguished  him  throughout 
his  life,  Sir  James  Haonen,  Lord  of  Appeal,  passed 
away  at  his  residence  at  Lancaster  Gate  on  the  36th 
of  March.  His  health  had  long  been  in  an  unsatis- 
factory condition.  While  he  was  president  of  the 
Probate,  Divorce,  and  Admiralty  Division,  he  suf- 
fered from  a  painful  malady,  which  compelled  him 
to  undergo  an  operation.  But  such  was  his  industry 
and  strength  of  will  that  his  ill-health  did  not  pre- 
vent him  from  performing  bis  judicial  duties  with 
a  regularity  which  few  judges  have  equalled,  or 
from  undertaking  at  the  instance  of  the  govern- 
ment responsibilities  of  an  extra-judicial  nature  of 
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the  highest  importance.  It  was  while  he  was  in 
Paris,  as  one  of  the  British  arbitrators  in  the  Bering 
sea  inquiry,  that  the  fatal  illness  first  began.  For  a 
time  the  proceedings  of  the  commission  were  ad- 
journed on  account  of  his  indisposition;  and,  al- 
though he  enabled  the  inquiry  to  be  resumed  at  the 
earliest  possible  moment,  and  played  a  leading  part 
in  bringing  about  the  result  of  the  investigation,  his 
health  gradually  grew  weaker,  until  he  felt  com- 
pelled to  resigu  the  office  of  Lord  of  Appeal.  Not 
long  before  his  death  his  condition  appeared  to  im- 
prove, and  hopes  were  again  entertained  of  his  re- 
covery, but  they  were  quickly  followed  by  a  relapse, 
from  which  he  never  recovered.  For  a  judge  Lord 
Hannen  died  at  a  comparatively  early  age,  several 
occupauts  of  the  bench  being  more  advanced  in 
years.  He  was  born  in  1821,  his  father  being  a 
London  merchant,  who  lived  at  Eingswood,  in 
Surrey.  He  was  educated  at  St.  Paul's  school,  and 
completed  his  studies  at  the  University  of  Heidel- 
berg, where  he  acquired  his  love  of  German  litera- 
ture and  philosophy.  His  success  in  the  legal  world 
was  due  entirely  to  his  own  exertions,  for  his  rise  at 
the  bar— to  which  he  was  called  at  the  Middle 
Temple  in  1848—  was  not  the  result  of  family  in- 
fluence. For  a  time  he  encountered  the  vicissitudes 
of  the  briefless  barrister,  and  occupied  his  leisure  in 
writing  for  the  press.  It  was  his  solid  learning  as 
a  commercial  lawyer  which  obtained  for  him  a  lead- 
ing position  as  a  junior  on  the  Home  Circuit  in 
Westminster  Hall.  His  style  of  speech  was  not 
adapted  to  what  are  known  as  sensational  cases, 
though  in  the  course  of  his  career  he  appeared  in 
the  Shrewsbury  Peerage  Case,  and  was  one  of  the 
prosecuting  counsel  in  the  trial  of  the  Fenian  pris- 
oners at  Manchester.  As  an  advocate,  all  that  he 
aimed  at  was  lucidity,  and  this  quality  his  speeches 
preserved  in  a  remarkable  manner.  While  on  the 
bench  he  cultivated  with  success  a  more  ornate  style 
of  speech.  His  judgments  and  summings-up  were 
frequently  models  of  pure  and  graceful  English,  and 
were  notable  for  the  number  of  apt  illustrations  they 
contained,  and  in  the  felicity  of  his  phrases  could 
be  recognized  the  scholar  as  well  as  the  judge.  For 
five  years  Mr.  Hannen  was  junior  counsel  to  the 
treasury.  He  was  raised  to  the  bench  in  1868,  ex- 
actly twenty  years  after  his  first  appearance  in  wig 
and  gown.  He  did  not  go  straight  to  the  court 
with  which  his  name  is  chiefly  associated.  For  four 
years  he  sat  in  the  Queen's  Bench,  where  he  dis- 
tinguished himself  by  the  versatility  of  his  learning 
and  the  independence  of  his  judgment.  It  was  in 
1872  that  he  became  judge  of  the  Probate  and 
Divorce  Court  Three  years  later  he  was  appointed 
president  of  the  Probate,  Divorce,  and  Admiralty 
Division.  During  the  sixteen  years  he  held  this 
office  he  proved  himself  to  be  almost  the  ideal  judge 
for  such  a  tribunal.    His  knowledge  of  the  law  re- 


lating to  the  various  sections  of  the  division,  his 
firm  grasp  of  facts,  his  keen  sense  of  the  value  of 
evidence,  his  painstaking  industry  and  absolute  im- 
partiality, his  courtesy  and  dignity — these  qualities 
obtained  for  him  the  full  confidence  of  the  public 
and  the  high  esteem  of  the  profession.     Perhaps  no 
tribunal  is  more  difficult  to  preside  over  than  the 
Divorce  Court.     The  character  of  many  of  the  cases 
is  such  that  the  dignity  of  the  court  is  not  always 
easy   to   maintain ;    but  not  once  did   Sir  James 
Hannen  allow  it  to  suffer  in  his  hands.     Any  attempt 
at  levity  on  the  part  of  counsel  or  of  witness  im- 
mediately caused  him  to  assume  a  severity  of  coun- 
tenance which  effectually  nipped  the  flippant  effort 
in  the  bud.     It  will  however  be  his  extra-judicial 
labors  which  will  keep  his  memory  alive  longest. 
The  laborious  task  he  began  in  1888,  as  president 
of  the  Parnell  commission,  and  which  he  performed 
in  a  manner  in  every  way  worthy  of  the    "great 
occasion,"  will  give  his  name  an  enduring  place  in 
the  records  of  our  time.     Throughout  the  one  hun- 
dred and  twenty-nine  days  covered  by  the  inquiry 
the  judgment  and  bearing  of  Sir  James  Hannen  were 
never  disputed  by  the  keenest  partisan,  while  the 
industry  and  care  with  which  he  penned  the  greater 
part  of  the  report  received  a  universal  tribute  of 
praise.     Not  less  valuable  was  the  service   he  ren- 
dered the  country  on  the  Bering  Sea  Fisheries  Com- 
mission, the  satisfactory  settlement  of  the  difficult 
questions  being  largely  due  to   his  skill   in  tactics 
and  charming  manner.     It  is  a  somewhat  remarka- 
ble coincidence  that  on  the  day  on  which  Lord  Han- 
nen died  Sir  Charles  Russell  moved  the  first  read- 
ing of  the  Bering  Sea  Bill  in   the  House   of  Com- 
mons, and  that  withiu  a  few  hours  of  his  decease 
Major  Le  Caron,  who  played  so  prominent  a  part  as 
a  witness  in  the  Parnell  inquiry,  died.     He  was  ap- 
pointed a  Lord  of  Appeal  in  1891,  and  retired  in  the 
long  vacation  of  last  year.      His  experience  and 
learning  eminently  fitted  him  to  sit  in   the  final 
Court  of  Appeal,  and  one  or  two  of  the  judgments 
he  delivered  displayed  his  great  powers  of  keen 
reasoning  and  lucid  exposition,  but  his  opportuni- 
ties were  not  numerous  enough  to  enable  him  to 
show  the  full  extent  of  his  attainments.     A  man  of 
simple  pleasures,  Lord  Hannen  was  fonder  of  rural 
than  of  social  life.     Most  of  his  holidays  were  spent 
at  a  charming  retreat,  where  he  was  extremely  popu- 
lar among  the   humblest  of  his  neighbors.    Some 
thirty  years  ago  Lord  Hannen  was  regarded  as  an 
advanced  Liberal.    He  stood  for  Shoreham  in  1866, 
but  his  only  effort  tp  obtain  a  seat  in  the  House  of 
Commons  was  not  successful,  and  probably  the  re- 
sult was  a  fortunate  one,  because  three  years  later 
he  was  raised  to  the  bench  by  Lord  Beaconsfield, 
who  might  not  have  chosen  him  had  be  been  sitting 
in  the  House  of  Commons  as  the  representative  of 
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a  Liberal  constituency.  Lord  Hannen  was  married 
in  1847,  the  year  before  that  in  which  he  was  called 
to  the  bar.  Lady  Hannen  died  twenty-two  years 
ago. 

Probably  no  judge  ever  received  in  his  life-time 
bo  much  applause  and  such  frequent  tribute  in  the 
press  to  his  great  qualifications.  His  place  in  the 
English  judiciary  is  a  very  high  one— all  the  higher 
because,  while  his  public  character  was  marked  by 
the  greatest  zeal  for  the  public  service,  his  private 
character  was  free  from  blemish.  His  name  will 
live  in  his  country's  history,  while  his  memory  will 
be  cherished  by  the  legal  profession  as  one  who  has 
done  much  to  sustain  the  fame  of  England's  judges. 

Sik  Charles  S.  C.  Bowbn. 
It  is  with  deep  regret  that  we  record  the  death  of 
Lord  Bowen,  which  took  place  early  on  Tuesday 
morning,  April  10,  at  Albert  Hall  Mansions.  The 
event  is  accentuated  by  the  fact  that  he  has  passed 
away  withiu  a  few  days  of  the  death  of  Lord  Han- 
nen, whom  he  succeeded  as  Lord  of  Appeal  about 
seven  months  ago.  He  fell  a  victim  to  an  internal 
disease,  the  growth  of  which  caused  him  frequently 
to  be  absent  from  the  Court  of  Appeal,  but  the  ter- 
rible pain  of  which  never  caused  him,  even  up  to 
the  last  hour  of  his  suffering,  to  lose  that  serenity  of 
temper  which  was  not  the  least  of  the  many  gifts 
he  displayed.  He  knew  that  death  was  near  sev- 
eral days  before  it  came,  but  "resignation  gently 
sloped  the  way,"  and  he  passed  away  most  peace- 
fully. It  was  a  close  to  a  very  laborious  but  singu- 
larly calm  life,  for  whatever  task  he  undertook  was 
discharged  with  the  ease  and  deliberation  of  the 
scholar,  with  a  professional  dignity  which  ban-, 
ished  all  idea  of  anxiety  and  haste.  Charles  Synge 
Christopher  Bowen  was  born  in  1836,  being  the 
eldest  son  of  the  Rev.  Christopher  Bowen,  of  Fresh- 
water, in  the  Isle  of  Wight.  He  has  died  therefore 
when  most  judges  are  fresh  to  judicial  life,  but  so 
rapid  was  his  progress  in  the  profession  that  had  he 
lived  nntil  June  he  would  have  completed  fifteen 
years  of  service  on  the  bench.  His  professional 
success  had  a  fitting  prelude  in  his  scholastic  ac- 
complishments. He  distinguished  himself  at  Rugby 
in  play  as  well  as  work.  He  was  in  the  first  eleven, 
was  noted  among  his  school-fellows  as  a  sprinter 
and  hurdle-racer,  and  became  a  member  of  the  foot- 
ball team.  He  was  elected  captain  of  the  school. 
The  promise  Of  his  Rugby  days  were  more  than  ful- 
filled by  his  University  achievements,  both  as  a 
scholar  and  an  athlete.  Oxford  can  claim  few  more 
brilliant  sons.  He  carried  off  the  Hertford  and  Ire- 
land scholarships,  and  among  several  other  prizes 
he  won  the  Arnold  with  an  essay  on  Delphi.  In 
1858  he  took  a  first  class  in  classical  honors,  and 
shortly  afterward  became  a  Fellow  of  Ballio).    He 


maintained  a  close  connection  with  his  college 
throughout  the  remainder  of  his  life.  He  held  the 
post  of  visitor,  and  was  on  intimate  terms  of  friend- 
ship with  Dr.  Jowett,  whose  funeral  he  attended  as 
a  pall  bearer.  Called  to  the  bar  at  Lincoln's  Inn  in 
1861,  he  chose  the  Western  Circuit,  on  which  Lord 
Coleridge's  friends  secured  for  him  an  early  start  in 
the  profession.  The  construction  of  his  mind  was 
far  too  subtle  however  to  enable  him  to  obtain  any 
striking  measure  of  success  in  ordinary  circuit  cases. 
His  real  powers  were  not  recognized  until,  at  the 
instance  of  Lord  Coleridge,  then  attorney-general, 
he  was  appointed  junior  counsel  to  the  treasury  in 
1870.  During  the  nine  following  years  he  lived  a 
most  laborious  life,  his  official  business  and  large 
private  practice  often  compelling  him  to  work 
almost  day  and  night.  Among  the  cases  in  which 
he  appeared  was  the  Tichborne  trial.  With  Mr. 
Chapman  Barber  he  settled  the  indictment  for  per- 
jury, and  be  played  a  very  active  part  in  preparing 
the  materials  for  the  cross-examination  of  the  claim- 
ant's witnesses.  His  style  of  speech  was  too  aca- 
demic to  make  him  an  effective  advocate  in  jury 
cases,  but  he  was  recognized  as  a  lawyer  of  deep 
and  versatile  learning,  and  when  he  was  appointed 
a  judge  of  the  Queen's  Bench  Division  in  1879, 
passing  straight  from  the  junior  bar  to  the  bench  at 
the  early  age  of  forty-three  years,  his  qualifications 
for  the  honor  were  universally  acknowledged.  His 
success  at  Nisi  Prius  however  was  not  great.  The 
trivial  facts  of  ordinary  disputes  were  not  worthy 
of  his  intellectual  strength,  and  his  summings-up 
were  frequently  above  the  heads  of  the  jury.  But 
whenever  he  allowed  free  play  to  his  powers  of 
irony,  his  addresses  to  the  jury  were  most  entertain- 
ing. While  ou  circuit,  he  tried  a  burglar  who  had 
entered  the  house  from  the  roof  and  left  his  boots 
on  the  tiles,  and  who  alleged,  by  way  of  defense, 
that  he  was  accustomed  to  take  midnight  strolls  on 
the  roofs  of  dwellings,  and  that  he  had  simply  been 
led  by  a  feeling  of  curiosity  to  descend  into  one  of 
the  houses.  "If,  gentlemen,"  said  Lord  Bowen  to 
the  jury,  "  you  think  it  probable  that  the  prisoner 
considered  the  roofs  of  houses  a  salubrious  place  for 
an  evening  walk — if  you  suppose  that  the  tempta- 
tion to  inspect  the  interior  of  the  houses  beneath 
him  was  the  outcome  of  a  natural  and  pardonable 
curiosity — in  that  case  of  course  you  will  acquit 
him,  and  regard  him  as  a  thoughtful  and  consider- 
ate man,  who  would  naturally  remove  his  boots  be- 
fore entering  the  house,  and  take  every  precaution 
not  to  disturb  his  neighbors." 

He  found  his  true  sphere  in  1882,  when  he  was 
promoted  to  the  Court  of  Appeal,  in  succession  to 
Lord  Justice  Holker.  During  the  eleven  years  he 
sat  as  a  lord  justice  he  delivered  a  series  of  judg- 
ments remarkable  for  the  accuracy  of  their  law  and 
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the  elegance  of  their  diction.  No  judge  has  deliv- 
ered so  many  brilliant  judgments  at  so  early  an  age. 
To  read  them  is  to  learn  how  closely  it  is  possible 
to  join  legal  erudition  and  literary  grace.  He  was 
equally  at  ease  in  hearing  common-law  appeals  with 
Lord  Esher,  and  determining  Chancery  appeals 
with  Lord  Justice  Lindley.  In  whichever  branch 
of  the  Court  of  Appeal  he  sat,  his  judgments  were 
marked  by  the  same  depth  of  learning,  the  same 
knowledge  of  the  evolution  of  the  law,  the  same 
lucidity  and  felicity  of  phrase.  He  possessed,  too, 
a  firm  independence  of  judgment,  which  not  infre- 
quently caused  him  to  disagree  with  the  conclusions 
of  his  learned  brethren.  Among  his  most  notable 
judgments  were  those  he  delivered  in  the  North 
Central  Wagon  Co.  v.  Manchester,  Sheffield  &  Lin- 
colnshire By.  Co.,  Thomas  v.  Quartermaine,  Scott 
v.  Morley,  Boston  Deep  Sea  Co.  v.  Ansell,  Vagliano 
Bros.  v.  Bank  of  England,  and  Borthwick  v.  The 
Evening  Post.  His  wit  was  certainly  not  the  least 
attractive  of  his  gifts.  Within  the  last  few  days 
many  stories  have  been  told  of  his  humor,  and 
although  all  the  caustic  sayings  attributed  to  him 
were  not  uttered  by  him,  they  give  some  idea  of  his 
power  of  irony,  though  those  who  did  not  hear  the 
gentle  voice  or  observe  the  modest  manner  in  which 
they  were  delivered  can  have  no  true  notion  of  their 
charm.  To  many  it  was  a  matter  of  regret  that  one 
so  gifted  with  literary  power  should  have  contribu- 
ted so  little  to  the  literature  of  the  country.  His 
contributions  consist  of  "Vergil  in  English  Verse," 
a  graceful  and  scholarly  translation ;  his  college  es- 
say on  ' '  Delphi ;  "  a  powerfully  written  pamph  let  on 
"  The  Alabama  Claims,"  in  which  he  dealt  with  the 
contentions  of  " Historicus,"  of  whom  he  wrote: 
"He  borrows  legal  codes  from  municipal  law  and 
projects  them  into  space ; "  and  the  essay  on  "  Law  " 
he  contributed  to  Mr.  Humphrey  Ward's  collection  of 
essays  on  the  Victorian  era.  His  literary  labors 
would  no  doubt  have  been  more  numerous  if  his 
health  had  been  more  robust.  For  several  years  he 
was  engaged  in  a  translation  of  Vergil's  "  Qeorgics," 
now  left  unfinished.  The  qualities  which  won  for 
him  the  esteem  of  the  bar  obtained  for  him  the  af- 
fectionate regard  of  a  large  circle  of  friends.  How 
highly  his  genial  nature  and  conversational  powers 
were  valued  in  private  life  was  shown  by  the  warm 
tributes  paid  to  bis  memory  by  the  Master  of  the 
Rolls  and  Mr.  Justice  Wright.  Among  his  greatest 
friends  and  admirers  was  Mr.  Gladstone,  who  de- 
lighted in  his  classical  learning,  and  who  not  very 
long  ago  lunched  with  Lord  Bowen  in  his  room  at 
the  Royal  Courts  of  Justice.  The  confidence  he  in- 
spired in  official  and  political  circles  was  shown  by 
his  appointment  as  chairman  of  the  Featherstone 
commission.  He  was  an  excellent  after-dinner 
speaker,  the  speech  he  made  in  proposing  the  health 


of  Sir  Frederick  Leighton  at  the  Academy  banquet 
of  1891  being  among  the  most  successful  of  its  kind 
ever  delivered  in  Burlington  House.  The  famous 
Jackson  case,  in  which  the  law  relating  to  husbands 
and  wives  was  dealt  with,  had  first  been  decided 
by  the  Court  of  Appeal,  and  this  is  how  Lord  Bowen 
contrived  to  associate  the  case  with  the  chief  pic- 
ture of  the  year:  "I  see  before  me  as  I  address  you 
a  great  picture  of  your  own  which  appeals  especially 
to  myself  as  a  lawyer.  It  represents  Persephone, 
Queen  of  Heaven,  returning  from  her  husband's 
to  her  mother's  embraces,  released  from  an  unwel- 
come honeymoon  by  the  special  order  of  the  Court 
of  Appeal,  to  which  I  have  the  honor  to  belong.  I 
am  informed  on  credible  authority — but  my  sight 
is  too  indistinct  to  admit  of  my  verifying  the  state- 
ment—that in  the  background,  although  at  an  ex- 
treme distance,  may  be  seen  my  learned  friends,  the 
Lord  Chancellor  and  the  Master  of  the  Rolls,  look- 
ing with  pleasure  at  the  liberated  captive." 

Lady  Bowen,  whom  the  late  judge  married  in 
1862,  is  a  daughter  of  the  late  Mr.  James  Medows 
Rondel,  and  a  niece  of  the  newly-created  baron  of 
that  name,  through  whom  Lord  Bowen  became  in- 
timate with  the  ex-premier.  The  legal  profession 
has  lost  one  of  the  most  accomplished  and  popular 
men  that  ever  belonged  to  it,  the  country  has  been 
deprived  of  the  services  of  a  judge  who  possessed 
in  a  rare  degree  the  high  qualities  most  needed  on 
the  bench. — London  Law  Journal. 


AMENDMENTS  AND  NEW  LAWS  OF  1894- 

[Former  numbers  12, 13,  14,  15  and  16  of  the  Jour- 
nal give  the  amendments  by  the  General  Laws  of 
1894,  prior  to  ones  noted  in  this  issue.] 

All  laws  and  amendments  are  now  in  effect  ex- 
cept where  specially  noted  as  not  taking  effect  until 
a  date  given. 

Code  of  Civil  Procedure. 

Section  376,  amended  by  chap.  307,  L.  1894,  to 
read,  viz. : 

A  final  judgment  or  decree  for  a  sum  of  money, 
or  directing  the  payment  of  a  sum  of  money,  here- 
tofore rendered  in  a  surrogate's  court  of  the  State, 
or  heretofore  or  hereafter  rendered,  in  a  court  of 
record  within  the  United  States,  or  elsewhere,  or 
hereafter  docketed  pursuant  to  the  provisions  of 
section  thirty  hundred  and  seventeen  of  this  act,  is 
presumed  to  be  paid  and  satisfied,  after  the  expira- 
tion of  twenty  years  from  the  time  when  the  party 
recovering  it  was  first  entitled  to  a  mandate  to  en- 
force it.  The  presumption  is  conclusive,  except  as 
against  a  person  who,  within  twenty  years  from  that 
time,  makes  a  payment  or  acknowledges  an  indebted- 
ness of  some  part  of  the  amount  recovered  by  the 

judgment  or  decree,  or  his  heir  or  personal  repre- 
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sentative,  or  a  person  whom  he  otherwise  represents. 
Such  an  acknowledgment  must  be  in  writing,  and 
signed  by  the  person  to  be  charged  thereby. 

Subdivision  7,  sec.  382,  amended  by  chap.  307,  L. 
1894,  to  read,  viz. : 

7.  An  action  upon  a  judgment  or  decree,  rendered 
in  a  court  not  of  record,  except  where  a  transcript 
shall  be  filed,  pursuant  to  section  thirty  hundred  and 
seventeen  of  this  act,  and,  also,  except  a  decree 
heretofore  rendered  in  a  surrogate's  court  of  the 
State.  The  cause  of  action,  in  such  a  case,  is 
deemed  to  have  accrued  when  final  judgment  was 
rendered. 

Section  888,  amended  by  chap.  808,  L.  1894,  by 
adding  a  subdivision  to  read,  viz. : 

6.  In  special  proceedings. 

Subdivision  8,  chap.  1690,  amended  by  chap.  805, 
L.  1894,  to  read,  viz.: 

8.  Where  is*  was  seized  by  virtue  of  an  execution, 
or  a  warrant  of  attachment,  against  the  property  of 
a  person  other  than  the  plaintiff,  and  at  the  time  ■ 
of  the  commencement  of  the  action  the  plaintiff  had 
not  the  right  to  reduce  it  into  his  possession. 

Section  2420,  amended  by  chap.  304,  L.  1894,  by 
inserting  after  the  first  sentence  the  following  sen- 
tence : 

And  it  shall  be  the  duty  of  a  majority  of  the 
directors  or  trustees  of  every  corporation  created  by 
or  under  the  laws  of  this  State  to  present  a  petition 
as  prescribed  in  the  last  section  whenever  directed 
so  to  do  by  a  majority  in  interest  of  its  stock- 
holders. 

Subdivision  2,  sec.  2869,  amended  by  chap.  306, 
L.  1894,  by  adding  at  end  of  present  subdivision 
the  following :     . 

Except  when  a  cause  of  action  has  been  assigned 
after  the  maturity  thereof  to  a  person  or  persons  not 
residents  of  the  same  county  as  the  assignor,  in 
which  case  the  action  must  be  brought  in  the  town 
where  the  defendant  resides,  or  in  any  adjoining 
town  thereto. 

This  act  shall  take  effect  September  one,  eighteen 
hundred  and  ninety-four. 

Section  3017,  subd.  3,  amended  by  chap.  307,  L. 
1894,  by  adding  after  word  ;< therefor,"  "if  within 
six  years  after  the  rendering  thereof." 

Code  of  Criminal  Procedure. 

Subdivision  7,  sec.  465,  amended  by  chap.  270,  L. 
1894,  by  adding  to  present  subdivision  at  the  end 
thereof : 

The  court  in  such  cases  can  however  compel  the 
personal  appearance  of  the  affiants  before  it  for  the 
purposes  of  their  personal  examination  and  cross- 
examination,  under  oath,  upon  the  contents  of  the 
affidavits  which  they  subscribed. 


*  So  in  the  original. 


Penal  Code. 
Section  41m,  amended  by  chap.  282,  L.  1894,  to 
read,  viz.: 
§  41m.  Illegal  voting. — Any  person  who, 

1.  Knowingly  votes  or  offers  to  vote  at  any  elec- 
tion or  town  meeting  when  not  qualified ;  or, 

2.  Procures,  aids,  assists,  counsels  or  advises  any 
person  to  go  or  come  into  any  town,  ward  or  elec- 
tion district,  for  the  purpose  of  voting  at  any  elec- 
tion or  town  meeting,  knowing  that  such  person  is 
not  qualified ;  or, 

3.  Votes  or  offers  to  vote  at  an  election  or  town 
meeting  more  than  once;  or  votes  or  offers  to  vote, 
at  an  election  or  town  meeting  under  any  other 
name  than  his  own ;  or  votes  or  offers  to  vote  at  an 
election  or  town  meeting  in  an  election  district  or 
place  where  he  does  not  reside ;  or 

4.  Procures,  aids,  assists,  commands  or  advises 
another  to  vote  or  offer  to  vote  at  an  election  or 
town  meeting  knowing  that  such  person  is  not 
qualified  to  vote  thereat;  or, 

5.  Being  an  inhabitant  of  another  State  or  country 
votes  or  offers  to  vote  at  an  election  or  town  meet- 
ing in  this  State,  is  guilty  of  felony,  punishable  by 
imprisonment  in  a  State  prison  not  less  than  two 
nor  more  than  five  years. 

Chapter  282,  L.  1894,  also  provides: 

The  repeal  of  subdivisions  five,  six,  seven  and 
eight  of  section  forty-one-k  of  the  Penal  Code  by 
chapter  seventy-seven  of  the  laws  of  eighteen  hun- 
dred and  ninety-four  shall  not  affect  or  impair  any 
liability,  penalty  or  punishment  incurred  prior  to 
the  time  such  repeal  takes  effect,  but  the  same  may 
be  enforced,  prosecuted  or  inflicted  as  fully  and  to 
the  same  extent  as  if  such  repeal  had  not  been 
effected,  and  all  proceedings  commenced  under  or 
by  virtue  of  the  provisions  of  the  subdivisions  so  re- 
pealed, and  pending  immediately  prior  to  the  tak- 
ing effect  of  such  repeal,  may  be  prosecuted  and 
defended  to  final  effect  in  the  same  manner  as  they 
might  if  such  provisions  were  not  so  repealed. 

§  3.  This  act  shall  take  effect  September  first, 
eighteen  hundred  and  ninety-four. 

Subdivision  8,  section  640,  amended  by  chap. 
320,  L.  1891,  to  read,  viz. : 

Unlawfully  takes  or  carries  away  or  interferes 
with  or  disturbs  by  any  means  the  oysters  or  other 
shell-fish  of  another,  legally  planted  upon  the  bed 
of  any  river,  bay,  sound  or  water  of  this  State,  or 
removes,  pulls  up  or  destroys  any  stake  or  buoy  des- 
ignated nr  marking  out  any  legally  planted  oyster 
bed  of  another,  is  guilty  of  a  misdemeanor;  and 
any  oysters  planted  upon  the  bed  of  any  waters  of 
this  State  leased  by  the  commissioners  of  fisheries 
shall  be  deemed  legally  planted,  and  evidence  that 
any  boat  or  vessel  has  been  used  for  the  purpose  of 
taking,  carrying  away  or  interfering  with  such  ovs- 
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ten  shall    be  presumptive    evidence   of    guilt  as 
against  the  owner,  master  or  crew  of  such  vessel. 

New  Law. 

Chapter  312,  L.  1804. 

All  assessments  of  personal  property  in  the  name 
of  persons  deceased,  made  in  the  year  eighteen  hun- 
dred and  ninety-three  by  town  or  ward  assessors 
within  any  county  in  this  State  having  over  three 
hundred  thousand  but  less  than  sis  hundred  thou- 
sand inhabitants,  as  appears  by  the  last  State  enu- 
meration of  its  inhabitants,  where  such  deceased 
person  at  the  time  of  his  death  was  a  resident  of 
such  town  or  ward,  where  he  left  a  last  will  or  testa- 
ment, which  was  not  admitted  to  probate,  or  letters 
granted  thereon  at  the  time  the  assessment  was  made, 
and  the  decedent  was  the  owner  of  the  personal 
property  assessed  at  the  time  of  bis  death,  and 
where  the  same  was  not  assessed  or  taxes  paid 
thereon  in  any  other  town  or  ward  for  eighteen 
hundred  and  ninety-three,  are  hereby  declared  legal 
and  valid,  and  the  surrogate  of  the  county  shall 
cause  the  taxes  assessed  against  such  personal  prop- 
erty in  the  name  of  such  deceased  person,  to  be  paid 
from  his  estate,  upon  petition  of  the  supervisor  of 
the  town  or  ward,  and  after  notice  of  the  application 
to  the  executor  or  administrator  of  the  estate. 

Chap.  315,  L.  1894. 

Whenever  the  real  estate  held  by  any  person  or 
persons  for  life  shall  be  incumbered  by  mortgage  or 
other  lien,  the  interest  on  which  should  be  paid  by 
the  life  tenant,  and  such  life  tenant  shall  neglect 
or  refuse  to  pay  such  interest,  it  shall  be  lawful  for 
the  remainderman  to  pay  such  interest,  and  to  re- 
cover the  amount  so  paid,  together  with  interest 
thereon  from  the  time  of  such  payment,  in  an  action 
against  such  life  tenant  whose  duty  it  was  to  have 

paid  such  interest. 

Codifikd. 

Chapter  317,  L.  1804,  is  general  law. 

Chapter  11,  an  act  in  relation  to  public  lands. 


Syphilis  in  the  Innocent,  bt  L.  Duncan  Buck- 
ley, A.  M.,  M.  D.  Nkw  York:  Baily  &  Fair- 
child. 

As  long  as  the  world  lasts  the  medical  profession 
must  expect  to  combat  the  ravages  of  syphilis,  and 
now  that  its  etiology,  pathology  and  treatment  are 
well  understood,  the  disease  may  be  held  within 
reasonable  limits.  In  Dr.  Buckley's  book  physicians 
have  a  valuable  addition  to  their  library,  and  his 
handling  of  his  subject  is  clear'and  forcible.  And 
not  alone  to  doctors  will  the  book  prove  of  interest, 
but  also  to  lawyers,  for  where  brain  lesions  depend- 
ing on  specific  infection  form  an  important  element 


in  cases,  much  may  be  gathered  from  this  work  con- 
cerning the  insidious  and  baneful  influence  of  the 
morbific  poison  received  by  the  innocent  in  ways 
unsuspected  by  the  layman.  Dr.  Buckley  boldly 
advocates  the  legal  control  of  syphilis,  and  soundly 
argues  that  examination  of  the  male  is  as  necessary 
as  of  the  female  for  protection  against  the  spread  of 
the  contagion.  He  closes  with  this  logical  summa- 
tion :  "  How  far  the  matter  can  be  carried  in  regard 
to  the  restraint  of  syphilis  from  exposing  others 
cannot  now  be  decided.  *  *  *  The  first  step  is 
now  to  be  taken  by  the  legal  recognition  of  syphi- 
lis as  one  of  the  contagious  diseases  which  are  dan- 
gerous to  the  life  and  health  of  the  nation— as  a 
pest  against  which  society  has  the  same  right  as 
in  the  case  of  other  contagious  diseases,  namely,  to 
protect  itself  by  scientific  treatment  and  by  legal 
penalties." 

Civil  Procedure  Reports. 
In  reviewing  the  Official  Series  and  Digest  in  our 
issue  of  April  21,  1894,  we  stated  that  the  Civil  Pro- 
cedure Reports  had  been  discontinued.  We  hereby 
correct  this  by  stating  that  the  Civil  Procedure  Re- 
ports are  now  being  published,  and  we  are  informed 
that  Number  4  of  Volume  28,  was  given  to  the  public 
in  April,  1894.  _ 

THE  Court  of  Appeals,  May  1,  affirmed  the  order 
of  the  General  Term  in  the  case  of  Agnes  Lyon 
against  the  Manhattan  Railway  Company,  appel- 
lant. Miss  Lyon,  a  young  woman  nineteen  years  of 
age,  was  injured  on  October  11,  1892,  in  a  collision 
between  two  trains  of  the  company.  It  is  alleged 
that  her  back  was  injured  permanently,  and  she 
brought  suit  to  recover  $30, 000  damages  in  the  Court 
of  Common  Pleas  of  New  York  city.  Under  a  law 
passed  over  a  year  ago  the  railway  company  ob- 
tained an  order  that  she  submit  to  a  physical  exam- 
ination by  two  physicians  appointed  by  Judge 
Pryor.  Miss  Lyon  objected,  and  appealed  to  the 
General  Term,  and  the  order  was  reversed.  The 
Court  of  Appeals  upheld  the  decision  of  the  Gen- 
eral Term. 

Peers  nowadays,  says  the  St.  James  Gazette,  are 
not  above  adding  to  their  incomes  by  any  employ- 
ment "not  absolutely  menial;  but  Lord  Teynbam,  we 
believe,  is  the  first  of  his  order  to  seek  the  smiles  of 
fortune  in  a  solicitor's  office.  His  lordship,  who 
succeeded  to  the  peerage  in  1892,  and  is  now  in  his 
twenty-seventh  year,  has  just  served  his  articles, 
passed  the  requisite  examination,  and  been  duly  put 
upon  the  rolls.  He  will,  it  is  said,  start  in  practice 
in  the  city,  where  a  prosperous  career  doubtless 
awaits  him. 
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THE  proposed  impeachment  of  the  Hon. 
James  G.  Jenkins  of  Wisconsin,  one  of 
the  judges  of  the  Circuit  Court  of  the  United 
States  for  the  Seventh  Circuit,  is  not  advised 
by  the  committee  of  the  House  of  Representa- 
tives which  has  been  investigating  his  conduct 
in  the  Northern  Pacific  anti-strike  injunction 
cases.  The  members  of  the  committee  find  no 
evidence  of  corrupt  intent  on  the  part  of  the 
judge.  He  appears  to  have  erred  seriously  in 
granting  injunctions  asked  for  and  actually 
written  out  for  him  by  counsel  for  the  receivers, 
with  whom  he  was  closely  related  in  one  way 
and  another,  without  hearing  the  men  or  con- 
sidering the  matter  at  all.  But  this  apparently 
has  been  a  common  practice  of  judges  in  charge 
of  bankrupt  roads  —  granting  perfunctorily 
about  every  thing  asked  by  the  receivers.  The 
majority  of  the  committee  assert  that  the  judge's 
denial  of  the  right  of  employees  to  strike  peace- 
fully, or  without  laying  violent  hands  on  the 
railroad  property  or  on  those  who  go  to  work 
in  their  places,  was  unwarranted  and  in  viola- 
tion of  labor  rights  commonly  recognized.  But 
this  in  itself  would  constitute  no  ground  for 
impeachment. 

Other  conclusions  reached  by  the  committee 
are  of  great  importance.  One  is  that  the  readi- 
ness with  which  railway  managers,  in  anticipa- 
tion of  default  or  bankruptcy,  can  avoid  the 
pursuit  of  creditors  and  get  the  road  into  re- 
ceivers' hands  with  themselves  as  receivers,  has 
come  to  be  a  great  abuse  of  the  powers  given 
the  United  States  courts  in  such  cases.  The 
committee  advises,  in  consequence,  that  the 
cases  for  which  a  receivership  may  be. ordered 
by  the  courts  be  declared  by  statute;  that  the 
powers  and  responsibility  to  the  creditors  and 
duration  of  administration  of  the  receiver  be 
defined  in  like  manner;  and  that  the  receiver 


should  be  made  an  officer  of  the  law  and  not  a 
servant  of  the  court. 

Another  conclusion  of  the  investigation  is 
that  the  powers  asserted  by  the  judges  of  the 
United  States  courts  to  punish  for  contempt 
should  be  limited  by  law.  This  point  touches 
a  question  of  current  interest.  At  present  these 
powers  are  practically  unlimited — and  the 
same  seems  to  be  true  of  most  of  the  State 
courts,  as  was  illustrated  the  other  day  in  the 
imprisonment  of  an  Omaha  editor  without  a 
hearing  or  trial  by  jury.  The  committee  points 
out  that,  as  the  precedents  now  stand,  a  United 
States  judge  in  charge  of  a  bankrupt  road  could 
deal  with  an  employee  of  the  road  guilty  of 
some  offense  like  assault  and  battery,  as  though 
in  contempt  of  court,  and  punish  him  on  the 
judge's  own  motion  as  he  saw  fit,  and  could 
thus  substitute  his  own  will  for  the  criminal 
laws  of  the  States,  and  override  the  constitu- 
tional limitations  of  trial  by  jury,  being  con- 
fronted by  witnesses,  represented  by  counsel, 
etc.  These  recommendations  of  the  committee 
are  now  under  discussion  in  the  House. 


A  decision  which  has  attracted  wide  atten- 
tion in  the  fire  insurance  interest  was  rendered 
in  Philadelphia,  a  few  days  ago,  by  Judge  Bid- 
die,  declaring  unconstitutional  the  act  of  the 
Pennsylvania  Legislature  of  1870  which  makes 
it  a  misdemeanor  for  any  person,  partnership 
or  association  other  than  corporation  to  issue 
policies  of  fire  insurance.  The  case  before  the 
court  grew  out  of  the  prosecution  of  Samuel 
B.  Vrooman,  who  with  others,  not  being  incor- 
porated, insured  furniture.  In  giving  judg- 
ment for  the  defendant,  Judge  Biddle  said: 
"  That  no  citizen  can  agree  to  indemnify  an- 
other against  loss  by  fire  is  certainly  a  most 
startling  proposition.  "  The  most  odious  species 
of  monopoly  is  where  a  government  grants  to  a 
body  of  men  any  particular  trade  or  business. 
If  the  power  exists,  the  Legislature  could  grant 
to  one  corporation  the  exclusive  right  to  sell 
dry  goods,  inflicting  penalties  upon  any  one 
who  interfered  with  it."  The  Lloyds  look  upon 
this  decision  with  much  favor. 


It  is  a  general  rule,  as  to  criminal  trials,  that 
an  acquittal  of  the  accused  by  the  jury  is  a  final 
ending  of  the  matter,  and  that  while  the  ac- 
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cused  may  appeal,  if  convicted,  the  State  must 
drop  the  case  if  it  fails  to  convict.  This  prac- 
tice having  so  long  prevailed  we  read  with  some 
amazement  that  there  is  a  law  in  Connecticut 
under  which  it  is  possible  for  the  State  as  well 
as  the  accused  to  appeal  to  the  Supreme  Court. 
The  statute  in  question  was  passed  in  1886,  and 
is  found  in  the  last  revision  of  the  Connecticut 
General  Statutes,  section  1637.  It  provides 
that  appeals  from  rulings  and  decisions  of  the 
Superior  Court  in  any  county  "  upon  all  ques- 
tions of  law  arising  on  the  trial  of  criminal 
cases,  may  be  taken  by  the  State,  with  the  per- 
mission of  the  presiding  judge,  to  the  Supreme 
Court  of  Errors,  in  the  same  manner,  and  to 
the  same  effect  as  if  made  by  the  accused." 
The  Hartford  Times  says  that  while  State  at- 
torneys in  the  several  counties  have  at  times, 
no  doubt,  been  dissatisfied  with  the  result  of 
prosecutions  and  have  felt  that  they  were  en- 
titled to  convictions  on  the  evidence,  no  ad- 
vantage has  ever  been  taken  of  this  law  of  1886 
until  a  few  days  ago  at  New  Haven.  One  Dr.  Lee 
having  been  acquitted  on  a  charge  of  criminal 
malpractice,  State  Attorney  Doolittle  notified 
Judge  Robinson  that  the  State  intends  to  appeal 
the  case  to  the  Supreme  Court.  He  char- 
acterizes the  acquittal  as  a  gross  miscarriage  of 
justice,  and  will  make  Judge  Robinson's  charge 
to  the  jury,  a  transcript  of  which  he  has  asked, 
a  feature  of  the  appeal. 


Years  ago  a  Tennessee  judge  fined  a  Connec- 
ticut drummer  for  soliciting  orders  in  that 
State  without  the  license  required  by  local  law. 
The  matter  was  taken  on  appeal  to  the  Supreme 
Court  of  the  United  States,  and  the  upshot  of 
it  was  that  the  drummer  had  to  pay  the  fine  — 
the  wherewith  being  supplied,  of  course,,  by  his 
employers.  The  court  held  at  that  time  that 
as  the  license  fee  exacted  by  Tennessee  from 
visiting  drummers  was  no  larger  than  the  one 
paid  by  her  own  drummers  there  was  no  case 
presented  for  Federal  interference.  Subse- 
quently however  when  an  Ohio  drummer 
drummed  in  Tennessee  without  a  license,  was 
fined,  and  took  an  appeal,  the  Supreme  Court 
at  Washington  —  having  obtained  new  light  in 
the  interim  —  reversed  itself  with  celerity  and 
completeness.  In  this  later  case  (Ficklen  v. 
^  The  Shelby  County  Taxing  District),  it  held  that 


the  Tennessee  law  was  a  regulation  of  commerce 
between  the  States  and  plainly  unconstitutional. 
Tennessee  was  free,  the  justices  said,  to  tax  her 
own  drummers  or  let  it  alone,  as  she  pleased, 
but  not  the  order-soliciting  strangers  within  her 
gates.  They  were  under  the  protection,  quoad 
hoc,  of  Uncle  Sam.  The  learned  justices  are 
still  in  the  same  mind,  it  appears.  J.  W. 
Brennan,  a  Chicago  drummer,  refused  to  pay  a 
license  fee  in  the  town  of  Titusville,  Penn. 
The  Supreme  Court  of  Pennsylvania  said  that 
he  must  pay  up.  The  Supreme  Court  of  the 
United  States  says —  in  a  decision  handed  down 
last  week  —  that  the  Supreme  Court  of  Penn- 
sylvania is  entirely  mistaken.  The  justices 
adhere  to  the  doctrine  and  even  the  language 
of  the  decision  in  the  Ficklen  case.  They  say: 
"  No  State  can  levy  a  tax  on  interstate  com- 
merce in  any  form,  whether  by  way  of  duties 
laid  upon  the  transportation  of  the  subjects  of 
that  commerce,  or  on  the  receipts  derived  from 
that  transportation,  or  on  the  occupation  or 
business  of  carrying  it  on." 


The  movement  in  favor  of  an  association  of 
the  bar  in  England  has  made  great  progress. 
A  committee  appointed  at  the  recent  meeting 
of  the  members  of  the  bar  may  devise  some 
system  which  will  unite  the  barristers.  The 
solicitors  are  already  united  in  associations, 
which  do  much  to  maintain  the  credit  of  the 
profession  in  England.  There  are  about  three 
thousand  practicing  barristers  in  England,  and 
about  five  thousand  others  who  might  practice, 
but  who  do  not  have  any  known  offices.  Most 
of  them  are  probably  wealthy  men  who  have 
acquired  a  legal  education  without  intending 
to  practice  law  as  a  means  of  livelihood.  The 
present  movement  is  the  most  earnest  of  any 
of  those  which  have  been  made  to  effect  a  per- 
manent organization  among  the  members  of  the 
English  bar,  and  it  will  probably  be  successful. 


Philadelphia  has  the  honor  of  adding  an  im- 
portant book  to  the  shelf  of  American  history. 
In  his  just  published  volume  on  the  "Sources 
of  the  Constitution  of  the  United  States,"  the 
Rev.  Dr.  Ellis  Stevens,  rector  of  Christ  Church, 
has  become  the  first  to  take  up  cudgels  against 
the  late  Douglas  Campbell,  whose  "  Puritan  in 
I  Holland,  England  and  America  "  won  such  a 
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sudden   and  striking   success.     Mr.  Campbell 
began  as  a  lawyer  instead  of  as  an  historian;  but 
in  the  course  of  his  purely  professional  inves- 
tigations he  was  struck  with  the  number  and 
importance  of  American  institutions,  for  which 
there  seemed  to  him  to  be  no  counterpart  in 
Great  Britain.     He  became  convinced,  and  de- 
termined to  convince  others,  that  the  debt  of 
the  United  States  was  much  less  to  England 
and  much  greater  to  Holland  than  was  popularly 
supposed.     He  treated  of  American  institutions 
in  general  however  and  said  little  concerning 
the  Constitution  itself;  but  through  the  Con- 
stitution, Dr.  Stevens  has  sought  to  demolish 
Mr.  Campbell's  theory.     Despite  the  spirit  of 
freedom  which  illumines  the  history  of  Holland, 
republican   principles  —  as   Americans  under- 
stand   them  —  are    not,     according    to     Dr. 
Stevens's  contention,  to  be  looked  for  in  that 
quarter.     He  charges  Mr.  Campbell  with  hav- 
ing fallen  into  the  mistake  of  underestimating 
English  influence.     To  that  historian's  conten- 
tion that  the  American  people  are  not  of  Eng- 
lish race  (based  upon  the  assumption  that  there 
were  resident  along  with  the  English  in  the  colo- 
nies Welshmen,  Scotchmen,  Irishmen,  Scotch- 
Irishmen,  Dutch,   Germans,    Frenchmen   and 
Swedes),    Dr.  Stevens   retorts  that   the   great 
majority  of  the  settlers  were  of  the  English 
branch  of  the  Teutonic  race;  that  the  Scotch, 
Welsh,  Irish  and  Scotch-Irish  had  lived  under 
British  institutions  before  journeying  to  Amer- 
ica; and  that  all  the  colonists  continued  for  a 
century  or  more  in  political  union  with  England 
as  members  of  the  Empire.     He  declares  that 
the  presence  in  America,  during  colonial  days, 
of  the  representatives  of  other  races  than  the 
English  has  left  scarcely  a  trace  in  the  national 
Constitution.     Mr.    Campbell   claimed   that  a 
few  Dutch  elements  crept  into  the  institutions 
of  Pennsylvania  and  partly  accounted  for  it  by 
pointing  out  that  William  Penn's  mother  was  a 
Dutchwoman.     Dr.  Stevens  replies  that  these 
occasional  features  only  serve  to  accentuate  the 
predominance  of  the  English  ones.     He  doubts 
that  the  Articles  of  Confederation  were  a  con- 
scious imitation  of  the  Dutch;  declares  that 
the  New  Netherlands  was  condemned  in  the 
Philadelphia  Convention;  and  takes  Mr.  Camp- 
bell's memory  severely  to  task  for  his  assertions 
that  Dutch  usages  have  crept  into  the  Constitu- 
tion through  State  usages,  that  the  Senate  voting 


plan  is  a  Dutch  relic  and  that  Pennsylvania 
advocated  a  Dutch  privy  council  for  Congress. 
Mr.  Campbell  himself  admitted  in  his  book 
the  overwhelming  majority  of  the  English  in 
the  colonies.  On  his  side.  Dr.  Stevens  is  obliged 
to  confess  that  the  Dutch  have  contributed  in 
several  ways  to  the  formation  of  the  national 
spirit  of  the  Americans.  He  acknowledges 
that  the  Dutch  did  much  to  promote  the  love  of 
freedom,  and  that  the  free  school,  the  use  of 
the  written  ballot,  and  certain  features  of  the 
land  laws  and  of  the  township  system  are  doubt- 
less traceable,  in  part  at  least,  to  Dutch  sources. 


The  question  whether  compulsory  vaccination 
is  legal  has  recently  been  considered  by  Mr. 
Justice  Gaynor  of  the  Supreme  Court  of  this 
State,  in  a  case  that  arose  in  Kings  county 
where  two  citizens,  William  H.  Smith  and 
Thomas  Cummings,  were  brought  before  the 
judge  on  habeas  corpus  proceedings  at  the  in- 
stance of  their  counsel,  after  having  been  im- 
prisoned—  "isolated"  is  the  euphemism  em- 
ployed by  their  jailer  —  by  order  of  Health 
Commissioner  Emery,  for  refusing  to  submit  to 
compulsory  vaccination.  Smith  and  Cummings 
are  engaged  in  the  express  business  in  Green- 
point;  a  case  of  small-pox  was  discovered  near 
them  on  Franklin  street,  and  some  of  Mr. 
Emery's  agents  insisted  upon  the  men  being 
vaccinated  by  them.  The  men  said  they  pre- 
ferred to  be  vaccinated  by  their  own  physicians, 
and  the  vaccinators  gave  them  twenty-four 
hours  in  which  to  have  this  done.  As  the  men 
did  not  comply,  probably  because  they  did  not 
believe  in  the  efficacy  of  the  treatment  and 
feared  the  possibilities  above  alluded  to,  the 
health  board  agents  ordered  them  to  submit  at 
once  to  the  operation,  and  on  their  refusal, 
caused  them  to  be  placed  under  guard  in  the 
stable  where  they  were  at  the  time,  and  denied 
all  communication  with  the  outside  world,  and 
there  they  remained  until  brought  into  court 
as  above  stated. 

Commissioner  Emery  was  no  doubt  sincere 
in  his  desire  to  check  and  eradicate  the  epidemic, 
but  seems  to  have  acted  without  sufficient. dis- 
cretion. Counsel  for  the  men  in  this  case 
denied  his  right,  under  the  ordinance,  to 
force  vaccination  upon  the  unwilling,  and  said 
he  had  as  much  right  to  take  a  person's  life  as 
to   take   his   liberty  for  refusing  vaccination 
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and  that  no  such   arbitrary   power   was  con- 
ferred. 

Judge  Gaynor  said  that  if  the  statute  gave 
the  commissioner  power  to  enforce  vaccination, 
it  would  have  provided  a  penalty,  but  none  is 
provided,  and  he  doubted  his  right  to  so  en- 
force it  or  imprison  for  refusal  to  submit.  The 
case  is  an  important  one,  and  will  be  watched 
with  interest.  Upon  its  outcome  many  others 
may  depend  —  for  civil  damages  against  the 
commissioner. 

ATTACHMENT-ALLEGATIONS   ON   IN- 
FORMATION  AND   BELIEF. 

NEW  YORK  COURT  OF  APPEALS,  APRIL,  ISM. 

Murphy  v.  Jack. 
The  Identification  of  a  party  In  Interest,  as  by  recognizing  bis 

voice,  must  be  shown  when  communications  by  telephone 

are  relied  on . 
rpHIS  action  was  brought  to  recover  for  goods  sold 


T 


and  delivered  by  plaintiff  to  defendants.  The 
complaint  was  on  information  and  belief,  and  was 
verified  by  one  of  plaintiff's  attorneys,  who,  in  the 
verification,  stated  the  reason  for  his  making  it  to 
be  the  absence  of  the  plaintiff  in  Massachusetts,  and 
that  his  belief  was  based  upon  the  statements  made 
to  him  by  the  plaintiff  and  by  his  Boston  attorney. 
Accompanying  the  complaint,  and  sworn  to  upon 
the  same  day,  was  an  affidavit  by  the  same  attor- 
ney, in  which  he  stated  that,  as  he  was  informed 
and  believed,  the  plaintiff  was  entitled  to  recover 
the  sum  claimed  as  damages  for  the  breach  of  an 
express  contract,  over  and  above  all  counter-claims 
known  to  the  plaintiff,  upon  a  cause  of  action  ex- 
isting in  his  favor  against  the  said  defendants,  upon 
the  facts  set  out  in  the  annexed  complaint,  and  that 
as  deponent  was  informed  and  believed,  the  said 
defendants  are  not  residents  of  the  State  of  New 
York,  but  that  both  reside  at  Gardiner,  in  the  State 
of  Maine.  The  affidavit  then  proceeds  to  state  that 
the  "  deponent's  belief  as  to  the  facts  above  stated  " 
is  based  upon  statements  of  the  plaintiff  and  the 
plaintiff's  Boston  attorney,  "who  have  both  talked 
to  deponent  this  morning  over  the  telephone  from 
Boston,"  and  that  "they  narrated  the  facts  to  de- 
ponent exactly  as  they  have  been  set  forth  in  the 
complaint,"  etc.  The  affiant  asked  for  an  attach- 
ment "  without  waiting  for  affidavits  to  be  ob- 
tained from  Boston,"  upon  the  ground  that  the 
property  was  "likely  to  be  removed."  A  warrant 
of  attachment  having  been  issued  upon  the  com- 
plaint and  affidavit,  an  application  to  vacate  it  was 
granted.  Upon  appeal  to  the  General  Term,  the 
order  vacating  the  attachment  was  reversed  and  the 
attachment  reinstated.  The  defendants  now  appeal 
to  this  court. 


Henry  D.  Hotchkiss  and  William  S.  Maddox,  for 
appellants. 

Sullivan  <t  Cromwell  and  Edward  B.  Hill,  for  re- 
spondent. 

Gray,  J.  If  the  affidavit  was  insufficient,  upon 
which  this  attachment  was  ordered,  a  question  of 
law  is  presented  and  the  order  of  the  General  Term 
is  undoubtedly  reviewable  here.  Allen  v.  Meyer, 
78  N.  Y.  1 ;  Steuben  County  Bank  v.  Alberger,  78 
id!  352.  In  this  case  the  writ  was  applied  for  upon 
statements  made  upon  the  information  and  belief  of 
the  deponent,  and  the  question  is  whether  the  in- 
formation concerning  the  material  facts  appeared 
to  have  been  acquired  in  such  a  manner  as  to  justify 
the  judge  in  acting  upon  it.  Was  the  source  of  the 
information  such  as  the  judge  could  accept  as  satis- 
factory? The  affiant,  in  such  cases,  is  not  required 
to  have  a  personal  knowledge  of  the  facts  required 
to  be  stated ;  but  it  is  essential  that  his  information 
must  appear  to  have  been  competently  derived ;  as 
otherwise  the  judicial  officer  whose  action  has  been 
invoked,  is  without  jurisdiction  to  proceed.  It  is 
clear  that  the  attorney  in  this  case  obtained  his 
information  by  a  communication  made  through  the 
telephone  upon  the  morning  of  the  day  upon  which 
the  complaint  and  affidavit  were  sworn  to,  and  that 
his  belief  was  based  upon  it,  in  making  his  state- 
ments concerning  the  facts  constituting  the  cause 
of  action,  the  absence  of  counter-claims,  and  the 
non-residence  of  the  defendants.  Those  were  the 
material  facts  required  to  be  proved  to  the  satisfac- 
tion of  the  judge,  and  we  do  not  think  that  the  proof 
as  to  the  source  of  the  information  concerning 
them  was  sufficient,  for  the  reason  that  there  was 
lacking  any  degree  of  certainty  that  the  plaintiff 
himself  ever  made  the  communication  to  the  affiant. 
There  would  be  no  objection  to  the  information 
having  been  conveyed  through  the  medium  of  the 
telephone,  if  it  had  been  made  to  appear  that  the 
affiant  was  acquainted  with  the  plaintiff,  and  recog- 
nized his  voice,  or  if  it  had  appeared  in  some  satis- 
factory way  that  he  knew  it  was  the  plaintiff  who 
was  speaking  with  him.  None  of  these  facts  bow- 
ever  were  averred.  There  was  absolutely  nothing 
upon  which  the  judge  could  pass  to  show  that  it 
was  the  plaintiff  who  was  speaking,  and  not  some 
undisclosed  person  who,  in  the  plaintiff's  name,  fur- 
nished to  the  attorney  the  information  made  use  of. 
The  perfection  to  which  the  invention  of  the  tele- 
phone has  been  brought  has  immensely  facilitated 
the  inter-communication  of  individuals  at  distant 
points,  and  inasmuch  as  the  voice  of  the  speaker  is 
heard,  in  most,  if  not  in  all  cases,  the  identification 
of  the  speaker  should  be  possible.  The  very  facil- 
ity of  communication  and  of  identification  permits, 
and  therefore  imposes  a  duty  upon  the  party  who 
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invokes  judicial  action  upon  the  strength  of  infor- 
mation so  received,  to  state  his  knowledge  or  his 
grounds  for  believing  that  it  actually  came  from  the 
party  required  to  furnish  it.  To  authorize  an  at- 
tachment to  issue  upon  the  affidavit  furnished  here 
was  in  disregard  of  the  rule  which  requires  that  the 
source  of  information  shall  be  disclosed  in  such  a 
way  as  to  enable  the  court  to  decide  upon  the  prob- 
able truth  of  the  statements  and  the  authenticity  of 
the  jurisdictional  facts.  Judicial  action  upon  such 
a  source  of  information  as  was  here  disclosed  was 
justified  below  by  analogy  trith  telegraphic  com- 
munication. The  analogy  is  incomplete.  If  the  in- 
formation comes  through  the  telephone  it  is  quite 
possible  to  identify  the  speaker.  Then,  too,  there 
is  not  in  the  case  of  a  telephonic  communication 
any  record,  like  the  message  which,  in  the  case  of 
the  use  of  the  telegraph,  remains  for  reference  and 
verification. 

For  these  reasons,  as  well  as  for  those  stated  in 
the  opinion  of  Mr.  Justice  Barrett,  at  Special  Term 
and  of  Mr.  Justice  Van  Brunt,  dissenting,  at  Gen- 
eral Term,  the  order  of  the  General  Term  should  be 
reversed  and  that  of  the  Special  Term  should  be 
affirmed,  with  costs  in  all  the  courts. 

Ordered  accordingly. 


COPYRIGHT  -  PHOTOGRAPHS  -PUBLIC 
CHARACTERS -AUTHORITY  OF  EQUIT- 
ABLE PART  OWNER 

UNITED  STATES  CIRCUIT  COURT,  8.    D.  NEW   YORK, 
JANUARY  12, 18M. 

Phesb  Pub.  Co.  v.  Falk  et  al. 

One  who  photographs  an  actress  in  her  public  character,  free 
of  charge,  with  the  understanding  that  she  is  to  have  as 
many  photographs  as  she  desires,  to  do  with  as  she  mar 
please,  is  the  owner  of  the  photograph  and  negative,  and 
has  the  right  to  secure  a  copyright  for  his  own  exclusive 
benefit;  and  her  right  does  not  extend  to  making  copies, 
or  permitting  others  to  do  so  for  their  own  benefit. 

Even  if  the  photograph  were  taken  under  such  circumstances 
as  to  give  her  an  equitable  interest  in  the  photograph  and 
copyright,  she  would  have  no  authority  to  permit  another 
to  make  copies  for  his  own  benefit,  without  consent  in 
writing,  as  required  by  the  statute. 

IN  equity.  Suit  by  the  Press  Publishing  Company 
to  restrain  Benjamin  J.  Falk  and  another  from 
prosecuting  an  action  at  law  for  infringement  of  a 
copyright  for  a  photograph,  and  other  relief.  Bill 
dismissed. 

John  M.  Bowers,  for  orator. 

Benno  Lemnson  and  Edwin  T.  Taliaferro,  for  de- 
fendants. 

Wbeelbr,  Dist.  J.  The  orator  is  the  publisher 
of  the  New  York  World;  the  defendant  Falk  is  a 
well-known  photographer  of  the  city  of  New  York ; 
and  the  defendant  Johnson,  a  prominent  actress, 
well  known  by  her  theatrical   name,  "  Marie  Jan- 


sen."  He  had  taken  several  photographs  of  her  as 
a  public  person,  in  stage  costumes  and  positions, 
and  took  one  of  her  as  she  appeared  in  "Nadjy," 
and  copyrighted  it.  The  orator  published  a  sketch 
of  her  career  in  its  Sunday  edition,  and  illustrated 
it  with  cuts  made  from  photographs  furnished  by 
her,  and  among  others,  with  one  from  this  photo- 
graph, copyrighted  by  the  defendant  Falk,  without 
including  the  notice  of  copyright.  The  law  pro- 
vides that  if  any  person  shall,  after  the  copyright- 
ing of  a  photograph,  without  the  consent  of  the 
proprietor  first  obtained,  in  writing,  signed  in  the 
presence  of  two  witnesses,  publish  the  same,  he 
shall  forfeit  to  the  publisher  every  sheet  thereof, 
and  further  forfeit  $1  for  every  sheet  of  the  same 
found  in  his  possession.  R.  S.  U.  S.,  §  4065 ;  Litho- 
graphic Co.  v.  Sarony,  111  U.  S.  58. 

The  defendant.  Falk  has  brought  suit  on  the  law 
side  of  this  court  against  the  orator,  to  recover 
these  penalties,  alleging  the  printing  of  960,188 
copies,  of  the  value  of  $13,000.15,  found  in  the  ora- 
tor's possession,  and  the  forfeiture  of  $1  each, 
amounting  to  $260, 188.  This  suit  is  brought  to  re- 
strain prosecution  of  that  suit,  on  the  right  of  the 
defendant  Johnson  to  publish  copies  of  the  photo- 
graph, and  to  authorize  the  orator  to  do  the  same. 

Obviously  no  question  arises  here  as  to  tbe  legal- 
ity of  the  copyright,  or  as  to  any  defense  which  the 
orator  could  make  at  law.  That  litigation  could 
not  be  brought  from  the  law  side  to  this  side  of  the 
court.  The  sole  question  is  as  to  whether  the  ora- 
tor acted  upon  some  equitable  right,  which  could 
not  be  set  up  as  a  defense  at  law.  The  bill,  as  to 
this,  alleges  that  a  photograph  of  her  had  been  cop- 
ied into  a  misrepresentation  and  caricature  of  her, 
of  which  she  spoke  to  him,  whereupon  he  said  he 
could  protect  her  from  being  thus  misrepresented 
and  caricatured,  and  protect  himself  in  the  sale  of 
the  photographs;  that  she  assented  to  this,  and  re- 
quested him  to  procure  copyrights  of  such  photo- 
graphs as  he  might  take  of  her,  which  he  stated 
were  to  be  taken  out  by  him,  and  used  for  their 
joint  benefit  and  protection,  and  that  she  could  use, 
and  authorize  the  use  of  the  same,  as  she  deemed 
best  and  for  her  interest.  The  answer  sets  up,  as  to 
this,  "that  he  obtained  a  copyright  therefor,  in  due 
form  of  law ;  that  said  defendant  Johnson  bad  and 
has  no  right,  title  or  interest  in  or  to  said  photo- 
graph, nor  the  copyright  thereof,  either  adverse  to 
this  defendant  or  otherwise ;  that  if  said  copyright 
was  taken  out  by  this  defendant,  to  be  used  by  him 
and  said  defendant  Johnson  for  their  joint  benefit 
and  protection,  then,  as  this  defendant  is  advised 
and  verily  believes,  said  defendant  Johnson  had  no 
right  or  power  to  impair  or  destroy  this  defendant's 
rights  and  interests  therein  by  authorizing,  direct- 
ing or  permitting  a  publication  of  said  photograph 
in  such  manner  as  would  constitute   an  abandon- 
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ment  or  destruction  of  this  defendant's  rights 
therein." 

As  to  these  points  she  testifies:  "  Q.  21.  Did  you 
assent  or  object  to  this  proposition?  A.  I  expressed 
myself  as  pleased  that  I  should  see  no  more  bad 
printing  of  myself,  and  there  it  dropped."  "  Q.  23. 
What  was  to  be  Mr.  Falk's  interest  in  such  photo- 
graphs? A.  We  never  discussed  that.  His  interest, 
I  suppose,  was  to  be  the  same  as  before."  •'  Q.  26. 
Who  was  to  have  the  profit  of  selling  them?  A. 
Mr.  Falk.  Q  27.  Just  state  your  rights.  A.  That 
I  was  to  have  all  the  pictures  I  desired,  to  do  with 
as  I  chose,  free  of  charge."  "  X-Q.  118.  Didn't  he 
have  the  right  of  selling  your  picture,  even  without 
copyrighting  them?  A.  Certainly.  X-Q.  110. 
Don't  you  know,  Miss  Jansen,  that  there  is  a  cus- 
tom which  controls  the  dealings  of  the  theatrical 
profession  and  the  photographic  art,  where  sitters 
have  their  pictures  taken  without  charge  to  them, 
or  at  a  reduction  from  the  regular  rates— that  the 
photographer  has  the  right  to  sell  the  pictures,  for 
his  own  benefit,  to  the  public?  A.  Yes,  I  know  of 
such  a  courtesy.  X-Q.  120.  Don't  you  know  that 
is  the  custom?  A.  Yes.  X-Q.  121.  You  never  paid 
for  having  your  pictures  taken,  did  you,  at  Mr. 
Falk's?    A.  No,  sir." 

And  he  testifies :  •'  Q.  55.  Had  Marie  Jansen  any 
authority  to  authorize  the  publication  of  the  copy- 
righted pictures?  A.  No,  sir.  Q.  56.  Did  you  give 
her  any  authority,  of  auy  kind?  A.  No,  sir.  Q.  67. 
Was  there  any  agreement  between  you,  whereby  she 
hud  any  such  authority?  A.  No,  sir."  "  Q.  70. 
Miss  Jansen  testified,  in  answer  to  cross-interroga- 
tory 119,  that  it  is  the  custom,  when  a  photographer 
takes  pictures  without  charge,  that  he  has  the  right 
to  sell  the  pictures  for  his  own  benefit  to  the  pub- 
lic.   Is  that  the  custom?    A.  It  is." 

When  a  person  has  a  negative  taken  and  photo- 
graphs made,  for  pay,  in  the  usual  course,  the  work 
is  done  for  the  person  so  procuring  it  to  be  done, 
and  the  negative,  so  far  as  it  is  a  picture,  or  capa- 
ble of  producing  pictures,  of  that  person ;  and  all 
photographs  so  made  from  it  belong  to  that  person, 
and  neither  the  artist  nor  any  one  else  has  any  right 
to  make  pictures  from  the  negative,  or  to  copy  the 
photographs,  if  not  otherwise  published,  for  any 
one  else.  Pollard  v.  Photographic  Co.,  40  Ch.  Div. 
845;  Moore  v.  Rugg,  44  Minn.  28.  But  when  a 
person  submits  himself  or  herself  as  a  public  char- 
acter, to  a  photographer,  for  the  taking  of  a  nega- 
tive, and  the  making  of  photographs  therefrom  for 
the  photographer,  the  negative,  and  the  right  to 
make  photographs  from  it,  belong  to  him.  He  is 
the  author  and  proprietor  of  the  photograph,  and 
may  perfect  the  exclusive  right  to  make  copies  by 
cophright.  Lithographic  Co.  v.  Sarony,  111  U.  8. 
53;  Falk  v.  Engraving  Co.,  48  Fed.  Rep.  262,  and, 
on  appeal,  4  C.  C.  A.  648. 


Obviously,  on  these  pleadings  and  proofs,  the 
negative  was  not  made  for  Miss  Johnson;  she  was 
not,  and  is  not  claimed  to  have  been,  a  customer  of 
the  former  class.  That  she  was  the  subject  of  the 
picture  would  not  alone  make  it  hers.  The  right  to 
it  would  depend  upon  for  whom  the  work  was 
done,  and  the  evidence  shows  that  what  Mr.  Falk 
did  was  done  for  himself.  That  she  was  to  have  as 
many  of  the  photographs  as  the  wanted,  to  do  with 
as  she  pleased,  did  not  affect  his  exclusive  right  to 
make  other  copies.  The  owner  of  a  copyrighted 
book  would  have  the  same  right  to  it  that  she  had 
to  these  photographs,  which  would  not,  in  either 
case,  extend  to  making  copies,  and,  more  clearly, 
not  to  giving  others  the  right  to  make  them.  With 
such  a  right  outstanding,  nothing  would  be  left  of 
the  copyright. 

If  however  by  any  understanding  which  could  be 
implied  out  of  the  circumstances,  she  could  be  said 
to  have  an  equitable  ownership  here,  it  would  be  of 
a  copyright,  of  which  she  would  he,  to  the  extent 
of  her  interest,  a  proprietor.  He  would  be  the  pro- 
prietor of  what  remained,  if  any  thing,  and  the 
holder  of  the  legal  title  to  the  whole.  The  statute 
works  these  forfeitures  for  publishing  copies  without 
the  consent  of  the  proprietor  first  obtained  in  writing, 
signed  in  the  presence  of  two  witnesses.  Here  is  no 
pretense  of  any  consent  in  writing  from  both  or  either. 
Had  she  been  the  publisher  of  the  World,  or  so  pro- 
cured the  publication  of  the  article  containing 
these  copies  that  it  would  have  been  hers,  such  an 
equitable  right  would  doubtless  have  protected  her, 
and  others  employed  by  her,  within  the  principle  of 
the  cases  cited  for  the  orator.  Lawrence  v.  Dana, 
2  Am.  L.  T.  Rep.  (N.  8.)  402;  Wallerstein  v. 
Herbert,  16  L.  T.  (N.  S.)  454;  Nichols  v.  Marsh,  61 
Mich.  509;  S.  C,  140  U.  S.  344. 

As  to  her  part  in  procuring  the  publication,  the 
writer  for  the  World  testifies:  "Q.  10.  What  led 
you  to  call  at  Miss  Jansen 's?  A.  I  was  sent  to  write 
a  story  about  Miss  Jansen  by  the  editor  of  the  Sun- 
day World."  "R.-D.  Q.  102.  Miss  Jansen  gave 
you  the  pictures,  with  permission  to  use  them?  A. 
She  did.  R.-D.  Q.  103.  Did  she  give  you  those 
pictures?  A.  She  did.  R-D.  Q.  104.  Did  she 
give  you  permission  to  use  them?  A.  She  did. 
R.-D.  Q.  105.  And  did  you  rely  on  that  permission? 
A.  Yes,  I  did." 

And  Miss  Johnson  testifies :  "Q.  63.  And  you  as- 
sented to  his  publishing  what  he  did  publish?  A. 
I  did.  Q.  63.  Was  your  motive  pure  information 
to  the  World,  or  had  you  an  idea  that  it  would  pro- 
mote your  own  interests,  or  was  it  both?    A.  Both." 

This  shows  clearly  that  the  publication  was  made 
by  the  orator  in  the  World  for  itself,  on  its  own 
procurement,  and  not  for  her  on  hers;  and  so  far  as 
rny  thing  about  it  derived  from  her  was  concerned, 
they  acted  and  relied  upon   her  consent.     A  part 
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owner  could  not  effectually  give  this  without  writ- 
ing, as  required  by  the  statute,  any  more  than  a 
sole  owner  could,  nor  an  equitable  owner  more  than 
a  legal  owner.  Neither  is  such  a  statute,  which  is 
essentially  like  the  statute  of  frauds,  any  less  bind- 
ing in  equity  than  at  law.  2  Story  Eq.,  §  754; 
Randall  v.  Howard,  2  Black,  585 ;  May  v.  Sloan,  101 
U.  S.  281.  No  right  available  to  the  orator  as  a 
defense  in  equity,  and  not  at  law,  is  made  to  ap- 
pear, and  the  orator  must  therefore  be  left  to  make 
defense  at  law. 

Let  a  decree  be  entered,  dismissing  the  bill,  but 
without  prejudice  to  any  defense  at  law. 


TRANSFER   TAX-INTEREST   OF   CESTUI 
QUE   TRUST-CONTINCrENT   ESTATES. 

NEW  YORK  SUPREME  COURT.  GENERAL  TERM,  FIRST 
DEPARTMENT,  MARCH,  18M. 

Is  the  Matter  of  the  Transfer  Tax  Upon  the 
Estatr  op  Ella  S.  Hoffman,  Deceased. 

A  legacy  of  the  Income  of  a  fund  to  the  mother  of  testator 
during  the  legatee's  life.  Is  exempt  from  transfer  tax.  if 
the  gross  sum,  which,  according  to  the  principle  of  annui- 
ties, represents  the  present  value  of  the  legatee's  Interest, 
does  not  exceed  $10,000.  So  held  where  the  interest  of  the 
legatee  was  that  of  cestui  que  trxut  during  her  life. 

Where  contingent  future  estates  In  the  alternative  are  created 
in  a  fund  In  which  a  living  person  has  a  beneficial  interest 
for  her  life,  said  estates  being  conditioned  upon  the  survi- 
vorship by  the  contingent  legatees  of  the  life  beneficiary, 
no  appraisement  should  be  attempted  and  no  transfer  tax 
Imposed  until  the  Interest  shall  become  vested  In  posses- 
sion. 

1  PPEAL  from  order  or  decree  of  the  Surrogate's 
t\  Court  assessing  and  fixing  the  transfer  tax  on 
the  property  and  interest  devised  under  the  will  of 
Ella  S.  Hoffman,  deceased. 

Adrian  H.  Joline,  for  executors,  appellants. 

CharU*  3.  Daniel*,  for  Olga  Sandford,  appellant. 

Thomat  F.  Qilroy,  Jr.,  for  respondent. 

O'Brien,  J.  Ella  S.  Hoffman  died  November  7, 
1892,  leaving  a  last  will  and  testament,  which  was 
admitted  to  probate  on  the  9th  day  of  December, 
1892.  As  the  assessment  and  tax  with  respect  to 
residuary  estate  is  not  in  question  here,  and  the  only 
questions  that  arise  are  those  presented  by  the 
fourth  clause  of  the  will,  that  only  need  be  quoted. 
That  clause  provides  as  follows: 

"  Fourth.  I  give,  devise  and  bequeath  to  my  exec- 
utors and  trustees  hereinafter  named,  and  to  the 
survivors  and  survivor  of  them,  and  to  their  succes- 
sor and  successors,  the  sum  of  fifty  thousand  dol- 
lars ($50,000.00),  to  have  and  to  hold  the  same  as 
long  as  my  mother,  Lucinda  R.  Starkweather,  and 
my  daughter,  Ella  H.  Sandford,  or  either  of  them, 
shall  live,  upon  the  following  trusts,  viz. : 

"  To  invest  the  same  and  to  keep  the  same  in- 
vested, in  bonds  or  stocks  of  the  government  of  the 


United  States  or  of  the  State  or  city  and  county  of 
New  York,  or  in  bonds  secured  by  mortgage  upon 
improved  real  estate,  or  in  the  mortgage  bonds  of 
railroad  companies  in  good  standing  and  repute; 
hereby  giving  my  executors  and  trustees,  or  a  ma- 
jority of  them,  who  shall  be  acting  as  such,  and 
their  successor  or  successors,  full  authority  to  change 
any  investments  so  made  whenever,  in  his  or  their 
opinion,  it  shall  be  for  the  interest  of  the  trust 
hereby  created. 

"  To  collect  the  rents,  income  and  profits  arising 
from  said  $50,000,  directed  to  be  invested  as  afore- 
said, as  long  as  my  said  mother  and  daughter,  or 
either  of  them,  shall  live. 

"To  pay  over  to  my  mother,  Lucinda  R.  Stark- 
weather, an  long  as  she  shall  live,  the  net  income 
arising  from  the  said  $30,000  hereinbefore  directed 
to  be  invested,  in  as  noarly  as  may  be  equal  quar- 
terly payments. 

•'  In  case  of  the  death  of  my  said  mother  during 
the  life-time  of  my  said  daughter,  Ella  H.  Sand- 
ford, I  hereby  direct  that,  from  and  after  the  death 
of  my  said  mother,  the  net  income  arising  from  said 
$50,000,  heretofore  directed  to  be  invested,  be  paid 
to  my  said  daughter  as  long  as  she  shall  live,  and, 
upon  her  death,  I  direct  that  said  $50,000  be  paid 
to  her  issue,  if  any  shall  then  be  living;  but  if  she 
shall  die  without  leaving  any  issue  her  surviving, 
she  having  survived  my  said  mother,  then,  upon 
her  death,  without  issue  her  surviving,  I  direct  that 
one-half  of  said  $50,000  be  paid  to  my  niece,  Miss 
Alice  Reid,  daughter  of  George  W.  Reid,  or  to  her 
personal  representatives,  if  she  be  then  dead ;  and 
the  remaining  one-half  thereof  to  my  niece,  Mrs. 
Cora  Marsh,  wife  of  Joseph  Marsh,  or  to  her  legal 
representatives,  if  she  be  then  dead. 

"In  case  my  said  daughter  shall  not  be  living  at 
the  death  of  my  said  mother,  upon  the  death  of  my 
said  mother  I  direct  that  said  $50,000  be  paid  over 
to  the  issue  of  my  said  daughter,  if  any  issue  shall 
then  be  living;  but  if,  at  the  death  of  my  said 
mother,  my  said  daughter  shall  be  dead,  and  no 
issue  of  my  said  daughter  shall  then  be  living,  I  di- 
rect that  one-half  of  said  $50,000-  be  paid  over  to 
my  said  niece,  Miss  Alice  Reid,  or  to  her  legal  rep- 
resentatives if  she  then  be  dead,  and  the  remaining 
one-balf  thereof  be  paid  over  to  my  said  niece,  Mrs. 
Cora  Marsh,  or  to  her  legal  representatives  if  she 
then  be  dead." 

The  appraiser  reported  and  the  order  declared 
that  the  cash  value  of  the  property  transferred  by 
the  will,  and  subject  to  the  payment  of  the  tax,  was 
as  follows : 

1.  Income  for  life  of  $60,000  to  Mrs.  Starkweather.     $0, 886  00 

2.  Income  of  $60,000  after  Mrs.  Starkweather's 

death,  and  for  balance  of  life  of  Ella  H.  Sand- 
ford       25,48800 

8.  Remainder  Interest  In  $90,000  after  death  of  two 

16,187  00 


life  tenants,  to  issue  of  Ella. 


o 


320 


THE  ALBANY  LAW  JOURNAL. 


4.  Income  for  life  in  residuary  estate  to  Ella.    310,383  00 

5.  Remainder  interest  in  residue  to  grandchildren 

surviving,  or  in  default  thereof  to  nieces 140, 339  92 

The  taxes  assessed  and  declared  to  be  presently 

payable  were  as  follows : 

Beneficiary.  Tax  assessed. 

Lucinda  R.  Starkweather $93  85 

Ella  H.  Sandford  ($50,000  bequest) 254  28 

Ella  H.  Sandford  (residuary)..        8,103  83 

Olga  Sandford 15187 

The  appellants  do  not  dispute  the  value  of  the 
securities ;  the  appeal  relates  only  to  the  assessment 
and  tax  upon  the  various  interests  in  the  fund  of 
$60,000  and  the  income  thereof. 

The  appellant  insists: 

1.  That  the  fair  market  value  of  the  legacy  of  in- 
come to  Mrs.  Starkweather  being  less  than  $10,000, 
it  is  exempt  from  the  transfer  tax. 

2.  That  the  legacy  of  the  income  to  Ella  H. 
Sandford  after  the  death  of  Mrs.  Starkweather  has 
no  ascertainable  "  fair  market  value,"  because  it  is 
wholly  contingent  upon  Ella  surviving  Mrs.  Stark- 
weather. 

3.  That  the  contingent  remainder  to  Olga  Sand- 
ford, only  child  of  Ella  H.  Sandford,  is  not  at  pres- 
ent taxable. 

4.  That  it  was  error  to  allow  costs  to  the  comp- 
troller. 

With  regard  to  the  first  of  these  contentions,  it 
is  conceded  that  the  property  passing  to  the  mother 
of  the  testatrix  is  personal  property  of  the  value  of 
less  than  $10,000. 

By  section  2,  chapter  399  of  the  Laws  of  1892,  it 
is  provided  that  "  when  the  property  or  any  bene- 
ficial interest  therein  passes  by  any  such  transfer  to 
or  for  the  use  of  any  *  *  *  mother  *  *  + 
of  the  decedent,  grantor,  donor  or  vendor  *  *  * 
such  transfer  of  property  shall  not  be  taxable  under 
this  act,  unless  it  is  personal  property  of  the  value 
of  $10,000  or  more,  in  which  case  it  shall  be  taxable 
under  this  act  at  the  rate  of  one  per  centum  upon 
the  clear  market  value  of  such  property." 

Section  11  provides  that  "the  surrogate  shall 
*  *  *  as  often  as  and  whenever  occasion  may  re- 
quire, appoint  a  competent  person  as  appraiser  to 
fix  the  actual  market  value  at  the  time  of  the  trans- 
fer thereof  of  the  property  of  persons  whose  estates 
shall  be  subject  to  the  payment  of  any  tax  imposed 
by  this  act." 

Section  22  provides  that  ' '  the  words  '  estate  ' 
and  '  property  '  as  used  in  this  act  shall  be  taken  to 
mean  the  property  or  interest  therein  of  the  testa- 
tor, intestate,  grantor,  bargainor  or  vendor,  passing 
or  transferred  to  those  not  herein  specifically  ex- 
empted from  the  provisions  of  this  act,  and  not  as 
the  property  or  interest  therein  passing  or  trans- 
ferred to  individual  legatees,  devisees,  heirs,  next 
of  kin,  grantees,  donees  or  vendees." 

It  is  from  the  definition  of  the  words  "estate'' 
and  "  property,"  as  used  in  section  22,  that  the  sur- 


rogate reached  the  conclusion  that  if  the  property 
of  the  testator  which  passed  to  the  individual  lega- 
tees exceeded  $10,000,  then  it  could  be  taxed,  not- 
withstanding that  less  than  that  amount  might  have 
gone  to  an  individual  legatee,  who,  under  the  ex- 
press provisions  of  the  act,  was  exempt. 

We  think  that  in  this  the  learned  surrogate  fell 
into  error  by  not  keeping  in  mind  that  it  was  the 
intent  and  spirit  of  the  act  to  fix  a  tax,  not  upon  the 
property  of  the  testator,  but  upon  the  property  that 
was  transferred  to  individual  legatees,  and  also  in 
failing  to  note  that  the  statute  was  intended  to  cre- 
ate an  exemption  from  taxation  in  favor  of  those 
who  stood  in  such  a  relation  to  the  testator  that 
they  were  the  natural  objects  of  his  bounty,  and  en- 
titled to  receive  out  of  his  estate,  free  from  taxa- 
tion, any  sum  that  he  might  see  fit  to  bequeath  to 
them,  provided  such  amount  should  not  exceed 
$10,000.  It  will  also  be  noted  that  the  language  of 
the  act  favors  the  construction  that  it  is  not  the 
property  that  passes  from  the  testator,  but  the  prop- 
erty that  is  transferred  to  an  individual,  which  is 
taxed.  This  distinction  is  pointed  out  in  the  Mat- 
ter of  Howe,  112  N.  Y.  100,  wherein  the  court  said: 
"The  tax  is  not  imposed  upon  the  estate  of  which 
she  was  seized  or  possessed,  but  only  upon  so  much 
of  it  as  passes  to  certain  persons— not  all  persons  or 
any  person.  *  * 
visions  of  the  act, 
that  *  *  *  it  is  simply  the  share  or  shares  of 
the  beneficiary  acquired  through  the  will,  *  *  * 
which  is  to  be  valued,  and  the  duty  estimated  ac- 
cording to  its  value." 

With  regard  to  the  second  and  third  questions,  a 
reference  to  the  fourth  clause  of  the  will  will  show 
that  it  creates  two  future  estates  to  take  effect  in 
the  alternative,  and  the  right  in  possession  to  the 
remaiuder  being  contingent,  it  is  impossible  to  des- 
ignate the  person  liable  to  pay  the  tax.  We  can  see 
no  distinction  between  the  facts  here  appearing  and 
those  in  the  case  of  Curtis,  decided  by  this  court  in 
December,  1893  (25  N.  Y.  Supp.  909),  where  it  was 
held  that  no  appraisement  of  the  contingent  inter- 
est should  be  attempted  to  be  made,  or  any  tax  im- 
posed thereon,  until  such  interest  became  vested  in 
possession,  and  by  a  removal  of  the  contingency, 
the  rate  of  taxation  and  beneficiary  could  be  deter- 
mined. 

As  to  the  contention  that  the  allowance  of  costs 
to  the  comptroller  on  the  appeal  to  the  surrogate 
was  improper,  we  think  that  all  that  is  necessary  to 
be  paid  is  that  it  was  a  matter  resting  in  the  sound 
discretion  of  the  surrogate,  which  should  not  be  dis- 
turbed except  for  sufficient  cause,  which  is  not  pres- 
ent in  the  record  before  us. 

Our  conclusion  therefore  is  that  as  to  the  legacy 
to  the  mother,  being  under  $10,000,  it  is  exempt, 


*  There  are  many  other  pro- 

*  *    *    all   tending  to  show 
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under  section  2,  chapter  399  of  the  Laws  of  1892 ; 
that  the  legacies  to  Ella  H.  Sandford  and  Olga 
Sandford  were  improperly  taxed,  and  that  in  these 
respects  the  order  or  decree  of  the  surrogate  should 
be  reversed,  and  in  all  other  respects  affirmed,  with 
costs  to  appellants. 
Foluktt,  J.,  concurs. 


REPEAL  OF  LOTTERY  FRANCHISE -NO 
IMPAIRMENT  OF  OBLIGATION  OF  CON- 
TRACTS.   

KENTUCKY  COURT  OF  APPEALS,  DECEMBER  16, 1883. 

Commonwealth  y.  Douglass;  Dodolass  v.  Com- 
monwealth. 

A  grant  by  the  State  of  lottery  privileges  to  one  who  acquires 
rights  and  incurs  liabilities  upon  the  faith  of  such  grant 
may  be  repealed  at  any  time  by  the  State.  Such  a  grant 
is  made  by  the  Legislature  lu  the  exercise  of  its  police  and 
not  its  contractual  powers,  therefore,  the  provisions  of  the 
State  and  Federal  Constitutions,  forbidding  the  Impair- 
ment of  the  obligations  of  contracts,  does  not  prevent  the 
repeal  of  such  a  grant.  Stone  v.  Mississippi,  101 U.  S.  814, 
followed;  Gregory  v.  Trustees  of  Shelby  College  Lottery, 
2  Mete.  SOS,  overruled. 

The  question  of  the  right  of  the  State  to  repeal  the  grant  of 
appellee's  lottery  privilege  Is  not  ret  adjudicate  In  this 
court.  The  doctrine  announced  in  previous  adjudications 
of  appellee's  rights  under  his  grants  having  been  virtually 
overruled  by  subsequent  decisions  of  the  Supreme  Court  of 
the  United  States,  which  this  court  'ought  to  follow,  the 
question  is  no  longer  ret  adjudicata. 

W.  J.  Hendrick,  Reid  Roger*  and  Frank  Parsons, 
for  Commonwealth. 

J.  G.  Carlisle,  D.  W.  Sander*,  Thomas  H.  Hinet, 
Muir,  Hen/man  &  Muir  and  Kohn,  Baird  A  Speekert, 
for  Douglass. 

A  PPEAL  from  Louisville  Law  and  Equity  Court. 

Bbnnett,  C.  J.  These  proceedings  were  com- 
menced and  prosecuted  by  the  Commonwealth  to 
prevent  the  usurpation  of  the  franchise,  claimed  by 
Douglass,  to  operate  said  lotteries. 

It  seems  that  the  Legislature  in  1850  authorized 
J.  N.  Webb  to  raise  money  by  lottery  for  the  bene- 
fit of  the  Henry  Academy  and  Henry  Female 
College. 

The  third  section  of  the  act  empowered  the  grant- 
ors to  sell  the,  scheme,  which  they  did,  and  which 
fell  into  the  hands,  by  purchase,  of  the  appellant, 
Douglass,  who  proceeded  to  operate  the  same  and 
under  said  grant.  He  claims  that  the  Legislature 
having  authorized  the  sale  of  the  franchise,  and  be 
having  become  the  purchaser  thereof,  his  right  to 
it  became  a  vested  right,  which  the  Legislature 
could  not  thereafter  take  away,  because  it  would  be 
impairment  of  the  obligation  of  contracts  which 
article  1,  section  10  of  the  Constitution  of  the 
United  States  expressly  forbids.  The  lower  court, 
upon  the  hearing  of  the  case,  decided  that  decision 
must  stand  and  is  affirmed. 


In  1838  the  Legislature  granted  the  privilege  to 
certain  gentlemen  to  raise  money  by  lottery  for  the 
benefit  of  the  city  schools  of  Frankfort,  and  in  1872 
the  said  act  was  amended  so  as  to  allow  the  board  of 
councilmen  of  the  city  of  Frankfort  to  sell  and  con- 
vey the  privileges  granted  for  the  purposes  men- 
tioned. And  the  appellee,  in  1875,  purchased  all 
the  lottery  franchises  and  privileges  conferred  by 
the  act  of  1838,  and  also  the  amendatory  act  of  1869. 

The  appellee,  Douglass,  contends  that  he  was  the 
purchaser  of  said  franchise,  and  claims  that,  by 
reason  of  the  act  authorizing  the  sale  of  said  lottery 
and  the  purchase  thereof,  he  acquired  a  vested  right 
which  the  Legislature  could  not  take  away  by  its 
act  of  1890,  repealing  said  franchise,  and  relies  upon 
article  1,  section  10,  of  the  Federal  Constitution, 
which  prohibits  the  States  from  passing  any  laws 
impairing  the  obligations  of  contracts  as  sustaining 
his  contention  and  the  decisions  of  this  court  thus 
construing  his  purchase. 

This  court,  in  the  case  of  Gregory  v.  Trustees  of 
the  Shelby  College  Lottery,  2  Mete.  598,  decided  that 
a  lottery  grant  might  be  repealed  by  a  subsequent 
Legislature,  unless  rights  had  been  acquired'  and 
liabilities  incurred  upon  the  faith  of  the  privileges 
conferred  by  the  grant,  in  which  case  the  rights 
thus  acquired  and  liabilities  incurred  become  con- 
tractual, which  the  provision  supra  protected  from 
repeal  by  subsequent  legislation. 

The  appellant  contends  that  the  grant  of  the  lot- 
tery privilege  by  the  State  was  an  exercise  of  its 
police,  not  its  contractual  power,  which  is  inherently 
lodged  in  the  State  for  the  promotion  and  protec- 
tion of  its  welfare  and  happiness,  which  the  State 
cannot  surrender  and  barter  away,  either  as  a 
gratuity  or  for  pay ;  that  while  the  Legislature  may, 
in  the  exercise  of  its  police  powers,  grant  a  lottery 
privilege,  the  grant  is  only  a  privilege  or  license  and 
not  contractual,  and  a  subsequent  Legislature,  in  the 
interest  of  good  order  and  morals,  may  revoke  the 
privilege  thus  granted  and  repeal  the  grant,  although 
pecuniary  interests  have  been  acquired  under  and 
by  authority  of  the  grant. 

It  seems  that  this  court,  in  the  Gregory  case, 
supra,  decided  expressly  that  when  rights  had  been 
acquired  and  liabilities  incurred  upon  the  faith  of 
the  lottery  grant,  such  rights  and  liabilities  should 
be  regarded  as  contracts,  which  are  protected  by 
the  Federal  Constitution  against  impairment  by  the 
State  Legislature,  and  which  should  be  upheld  to 
the  extent  at  least  that  the  party  has  the  right  to 
enjoy  the  right  thus  acquired  until  he  realizes  his 
money  thus  invested  out  of  the  lottery  business. 
The  famous  Dartmouth  College  case  and  others  that 
have  followed  it  is  invoked  to  sustain  this  position. 
The  other  cases  upon  the  same  subject,  subsequently 
rendered  by  this  court,  repeat  the  same  doctrine. 
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But  the  Supreme  Court  of  the  United  States,  in 
Stone  7.  Mississippi,  101  U.  S.  814.  in  construing 
the  provision  of  the  Federal  Constitution  that  de- 
clares that  the  States  shall  pass  no  law  impairing 
the  obligation  of  contracts,  held  that  the  inhibition 
related  to  "  property  rights  "  and  not  to  matters 
that  were  "  governmental. "  The  court  then  held, 
in  strong  and  emphatic  language,  that  lotteries, 
being  species  of  gambling,  were  vicious  and  de- 
moralizing in  the  community,  and  that  as  it  was  the 
trust  duty  of  the  State  government  to  protect  and 
promote  the  public  health  and  morals  it  could  not 
sell,  barter  or  give  away  that  duty,  and  that  the  ut- 
most power  the  Legislature  could  exercise  was  to 
grant  a  license  to  carry  on  that  species  of  gambling 
which  only  protected  the  licensee  from  the  pains 
and  penalties  imposed  upon  that  species  of  gambling 
during  the  existence  of  the  license,  and  that  the 
Legislature  granting  the  license  had  no  power  to 
bind  a  subsequent  Legislature  to  its  line  of  policy 
upon  these  subjects,  and  that  a  subsequent  Legis- 
lature might  repeal  the  grant  of  the  license,  although 
it  had  been  paid  for. 

It  seems  to  us  that  this  decision  defining  the  pro- 
vision of  the  Federal  Constitution  as  to  what  sub- 
jects are  contracts  and  protected  by  it,  and  that 
lottery  grants,  although  paid  for,  are  not  protected 
by  said  provision,  is  binding  upon  this  court  and 
has  the  effect  to  overrule  its  decisions  holding  the 
contrary  view. 

But  apart  from  the  binding  force  of  the  decision 
it  seems  that  its  logic  is  conclusive  and  convincing 
in  drawing  the  distinction  between  the  contractual 
and  governmental  power  of  the  States,  to- wit :  That 
the  provision  of  the  Federal  Constitution  in  refer- 
ence to  contracts  only  inhibits  the  States  from  pass- 
ing laws  impairing  the  obligations  of  such  contracts 
as  relate  to  property  rights,  but  not  to  subjects  that 
are  purely  governmental. 

The  reason  for  this  distinction  must  be  apparent 
to  all,  for  when  we  consider  that  honesty,  morality, 
religion  and  education  are  the  main  pillars  of  the 
State,  and  for  the  protection  and  promotion  of 
which  government  was  instituted  among  men,  it  at 
once  strikes  the  mind  that  the  government,  through 
its  agents,  cannot  throw  off  these  trust  duties  by 
selling,  bartering  or  giving  them  away.  The  preser- 
vation of  the  trust  is  essential  to  the  happiness  and 
welfare  of  the  beneficiaries,  which  the  trustees  have 
no  power  to  sell  or  give  away.  If  it  be  conceded 
that  the  State  can  give,  sell  and  barter  any  one  of 
them,  it  follows  that  it  can  thus  surrender  its  con- 
trol of  all  and  convert  the  State  into  dens  of  bawdy 
houses,  gambling  shops  and  other  places  of  vice 
and  demoralization,  provided  the  grantees  paid  for 
the  privilege  and  thus  deprive  the  State  of  its  power 
to  repeal  the  grants  and  all  control  of  the  subject 


as  far  as  the  grantees  are  concerned,  and  the  trust 
duty  of  protecting  and  fostering  the  honesty,  health, 
morals  and  good  order  of  the  State  would  be  cast  to 
the  winds,  and  vice  and  crime  would  triumph  in 
their  stead.  Now  it  seems  to  us  that  the  essential 
principles  of  self- preservation  forbid  that  the  Com- 
monwealth should  possess  a  power  so  revolting,  be- 
cause destructive  of  the  main  pillars  of  govern- 
ment. 

The  power  of  the  State  to  grant  a  license  to  carry 
on  any  species  of  gambling,  or  with  the  privilege 
of  revoking  the  same  at  any  time,  has  an  unwhole- 
some effect  upon  the  community  and  tends  to  make 
honest  men  revolt  at  the  injustice  of  punishing 
others  for  engaging  in  like  vices.  We  have,  for  in- 
stance, at  this  day  men  confined  in  the  State  peni- 
tentiary for  setting  up  and  carrying  on  gambling 
shops,  whose  tendencies  are  not  much  more  de- 
moralizing, if  any,  than  the  licensed  lottery  operator, 
who  goes  free  under  the  protection  of  the  law.  The 
one  wears  a  felon's  garb  and  the  other  is  protected 
by  license  which  he  claims  as  an  irrevocable  con- 
tract because  he  has  paid  for  the  privilege.  The 
privilege  ought  never  to  be  granted,  and  under  the 
present  Constitution  can  never  be.  As  said,  to  im- 
press the  privilege  with  the  idea  of  contract  because 
it  was  paid  for  might  fill  the  whole  State,  and 
especially  the  cities,  with  gambling  shops  and  en- 
terprises protected  by  contract,  and  the  few  gam- 
blers that  might  not  be  thus  protected  and  who 
would  be  liable  to  be  punished  for  gambling  would 
not  be,  because  it  would  strike  honest  men  as  un- 
just to  punish  the  poor  wretch  for  doing  that  which 
was  made  lawful  for  others  to  do  by  paying  for  the 
privilege. 

As  said,  we  are  bound  by  the  construction  given 
to  the  provision  of  the  Federal  Constitution  by  the 
Supreme  Court,  relating  to  the  impairment  of  con- 
tracts by  the  States  to  the  effect  that  the  provision 
does  not  relate  to  lottery  franchises,  though  paid 
for,  and  that  the  matter  of  such  grants  being  strictly 
within  the  police  power  of  the  State,  the  State  could 
not  sell  or  barter  away  its  control  of  the  subject. 

It  is  contended  that  the  subject  of  the  appellee's 
right  is  ret  adjudicate  in  this  court.  It  is  sufficient 
to  say  that  the  State  had  no  constitutional  right  to 
contract  its  police  power  away,  consequently  the 
appellee  made  his  purchase  of  the  franchise  subject 
to  the  right  of  the  State  to  repeal  it.  And  the  de- 
cisions of  this  court  that  the  appellee's  purchase  of 
the  franchise  by  the  authority  of  the  Legislature 
created  a  contract  that  could  not,  under  the  Federal 
Constitution,  be  revoked,  having  been  virtually 
overruled  by  the  Supreme  Court  of  the  United 
States,  destroys  the  contention  of  the  ret  adjudicata; 
and,  while  the  judge  of  the  court  below  was  loyal 
to  this  court  in  following  the  opinions  heretofore 
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rendered,  we  must  affirm  the  judgment  in  the  Henry 
County  Lottery  case,  and  reverse  his  judgment  as  to 
the  Frankfort  Lottery  and  remand  the  case  for  fur- 
ther proceedings  in  conformity  with  this  opinion. 


POOLS   AND    BOOKMAKING    ON    HORSE- 
RACES  HELD  ILLEGAL. 

NEW   YORK  COMMON   PLEAS,   GENERAL  TERM,    MAY, 
MM. 

Ibvino  V.  Bbitton. 

The  act,  chapter  479,  Laws  of  1887.  commonly  called  the  Ives 
Pool  Bill,  In  so  far  as  It  purports  to  authorize  pool -selling 
at  a  horse-race,  is  void  for  repugnancy  to  the  prohibition 
of  lotteries  In  section  10.  artiole  I  of  the  Constitution  of  the 
State  of  New  York. 

A  pool  on  a  horse  race  is  a  lottery  within  the  Interdict  of  the 
Constitution. 

Bookmaking  on  a  horse-race  is  still  illegal,  by  the  provision  of 
the  Revised  Statutes  which  makes  unlawful  all  wagers, 
bets  or  stakes  on  any  race,  or  any  unknown  or  contingent 
event„wbatever. 

APPEAL  from  judgment  of  General  Term,   City 
Court,   affirming  judgment  on   trial   by  the 
court. 

Action  on  a  note  given  for  an  interest  in  a  pool 
and  for  a  bet  with  a  bookmaker  at  a  horse-race. 
The  opinion  states  the  case. 
Howe  it  Hummel,  for  appellant. 

Leroy  B.  Crane  and  Edward  V.  B.  Kietam,  for  re- 
spondent. 

Pbtob,  J.  The  cause  of  action  admitted  by  stipu- 
lation of  the  parties  is  a  transaction  in  pool-selling 
and  bookmaking  on  a  horse-race ;  and  if  such  pool- 
selling  and  bookmaking  be  illegal,  the  plaintiff  is 
barred  of  recovery  by  the  immemorial  and  salutary 
maxim  that  ex  turpi  causa  non  oritur  actio.  Cray  v. 
Hook,  4  N.  Y.  440,  455;  Hull  v.  Ruggles,  56  id.  424. 
By  sections  351  and  852  of  the  Penal  Code,  pool- 
selling  and  bookmaking  on  a  horse-race  are  de- 
nounced as  crimes,  and  punished  by  fine  and  im- 
prisonment. But  plaintiff  contends  that  the  pool- 
selling  and  bookmaking  exhibited  in  the  case  are 
authorized  by  the  act  of  1887,  commonly  called  the 
Ives  Pool  Bill ;  and  if  so,  then,  beyond  question,  the 
action  is  well  brought.  That  the  effect  of  the  Ives 
Bill,  if  a  valid  enactment,  is  to  legalize  such  pool- 
selling  is  inevitable  upon  the  provisions  of  the  stat- 
ute and  is  settled  by  authoritative  adjudication 
Brennan  v.  Brighton  Beach  Racing  Association,  50 
Hun,  188;  Bish.  Written  Laws,  §  104a.  Conceding 
so  much,  the  defendant  answers  that  the  Ives  Bill  is 
a  nullity  because  repugnant  to  section  10,  article  I 
of  the  Constitution,  which  says:  "Nor  shall  any 
lottery  hereafter  be  authorized  or  any  sale  of  lottery 
tickets  allowed  within  this  State."  Whether  within 
the  meaning  of  this  prohibition  pool-selling  and 
bookmaking  on  horse-races  be  lotteries,  is  the  pre- 
cise point  for  adjudication. 


By  incorporating  the  interdict  of  lotteries  in  the 
Constitution  and  associating  it  with  the  fundamental 
guarantees  of  life,  liberty  and  property,  the  people 
of  New  York  signalize,  by  the  most  emphatic  man- 
ifestation, their  sense  of  the  enormity  of  the  evil 
they  so  seek  to  suppress.  That  evil  consists  in  the 
temptation  and  facilities  afforded  by  the  lottery  for 
the  indulgence  of  the  passion  of  gambling — an  in- 
dulgence, by  all  experience,  as  inimical  to  the  well 
being  of  the  State  as  of  the  individual.  Gambling 
is  the  mischief  against  which  the  prohibition  of  the 
Constitution  is  levelled;  and  it  is  "the  office  of  the 
judge  to  make  such  construction  as  will  suppress 
the  mischief  and  advance  the  remedy,  and  to  sup- 
press all  evasions  for  the  continuance  of  the  mis- 
chief." Magdalen  College  Case,  6  Coke,  125,  184; 
Wilkinson  v.  Gill,  74  N.  Y.  68,  67.  The  language 
of  the  Constitntion  is  generic,  not  specific ;  not  one 
species  of  lottery,  but  all  lotteries  are  prescribed. 
What  then,  in  the  sense  of  this  provision  of  the 
fundamental  law,  is  a  lottery? 

In  the  jurisprudence  of  New  York,  at  least,  the 
import  of  the  term  is  not  open  to  doubt  or  dispute, 
for  its  definition  is  established  as  well  by  legislation 
as  by  the  adjudication  of  the  courts.  "A  lottery  is 
a  scheme  for  the  distribution  of  property  by  chance 
among  persons  who  have  paid  or  ageed  to  pay  a 
valuable  consideration  for  the  chance,  whether  called 
a  lottery,  raffle  or  gift  enterprise,  or  by  some  other 
name."  Penal  Code,  $  838;  People  v.  Noelke,  94 
N.  Y.  137.  "  Where  a  pecuniary  consideration  is 
paid,  and  it  is  to  be  determined  by  lot  or  chance, 
according  to  some  scheme  held  out  to  the  public, 
what  and  how  much  he  who  pays  the  money  is  to 
receive  for  it— that  is  a  lottery."  Hull  v.  Ruggles, 
56  N.  Y.  424;  Kohn  v.  Koehler,  96  id.  867.  Ac- 
cordingly, in  Governors,  etc.  v.  The  American  Art 
Union,  7  N.  Y.  228,  It  was  adjudged  that  "an  an- 
nual distribution  by  lot  among  the  members  of  an 
art  union  of  works  of  art  purchased  by  their  sub- 
scriptions is  a  lottery  within  the  meaning  of  the 
Constitution."  In  Hull  v.  Ruggles,  tupra,  it  was  so 
held  of  a  scheme  for  selling  packages  of  candy,  in 
some  of  which  were  tickets  entitling  to  a  prize  and 
in  others  not.  So,  in  Negley  v.  Devlin,  12  Abb.  N. 
3.  210,  of  a  ticket  entitling  to  admission  to  a  con- 
cert, "and  to  whatever  gift  might  be  awarded  to 
its  number."  So,  in  Wilkinson  v.  Gill,  74  N.  Y. 
63,  of  "any  game  or  device  of  chance  in  the  nature 
of  a  lottery,"  the  chief  judge  saying  that  "  the  courts 
have  uniformly  looked  beyond  the  mere  form  of  the 
transaction  and  sought  out  and  suppressed  the  sub- 
stance itself."  Equally  illustrative  of  the  principle 
of  a  lottery  are  the  cases  wherein  the  transaction 
was  adjudged  not  to  be  a  lottery.  Thus,  in  People 
v.  Gillson,  109  N.  Y.  389,  402,  the  scheme  was  held 
to  be  no  lottery  because  not  involving  "  the  slightest 
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element  of  chance."  Similarly,  in  Eohn  v.  Koehler, 
96  N.  Y.  362,  368,  the  scheme  was  declared  not  a 
lottery,  because  the  property  "was  not  raffled  for 
or  distributed  by  lot  or  chance." 

From  all  the  cases  these  are  collected  as  the  con- 
stituent elements  of  a  lottery ;  namely,  first,  an  ex- 
pedient held  out  to  the  public;  which,  secondly,  for 
a  pecuniary  consideration,  offers  the  possibility  and 
promise  of  a  gain,  not  the  product  of  the  outlay, 
but  contingent  merely  upon  a  designated  chance 
event.  As  the  name  imports,  the  lot  or  chance  is 
the  essential  property  of  the  unlawful  enterprise, 
and  the  allurement  to  the  public  the  incident  that 
aggravates  its  mischievous  quality.  Being  a  species 
of  gambling,  so  extensive  in  its  influence  and  so 
fatal  in  its  effect,  the  people,  by  provision  in  the 
organic  law  of  the  government,  forbid  its  presence 
or  operation  within  the  limits  of  the  State. 

The  method  of  pool-selling,  found  by  the  trial 
court,  is  as  follows : 

"  A  list  of  horses,  as  competitors  in  each  of  the 
said  races,  was  placed  on  an  indicator  in  open  view, 
and  to  each  horse  was  attached  a  number,  a  clear 
space  being  reserved  for  the  name  of  each  horse, 
with  a  separate  dial  attached,  which  showed  the 
number  of  times  the  horse  had  been  chosen ;  and 
the  defendant,  for  the  purpose  of  investing  money 
on  certain  horses  in  said  races,  purchased  a  card  or 
receipt,  commonly  called  a  ticket,  stating  at  the 
time  the  horse  upon  which  he  purchased  the  card 
or  ticket,  which  ticket  had  on  its  race  a  nnmber 
which  corresponded  to  the  number  attached  to  the 
name  of  the  horse  on  the  indicator,  the  number  be- 
ing used  merely  to  facilitate  business  and  having  no 
other  significance.  When  the  purchase  had  been 
made,  the  pool  indicated  the  whole  number  of  cards 
receipts  or  tickets  sold  or  taken,  shown  upon  an  in- 
dicator placed  in  the  open  view,  and  which  was 
done  from  time  to  time  as  each  card,  receipt  or 
ticket  was  purchased  or  taken.  When  the  pool  was 
closed,  the  total  amount  invested  on  the  different 
horses,  or  the  amount  of  the  different  cards  or 
tickets  purchased  or  taken  on  the  different  horses, 
was  added  together  and  shown  on  a  different  dial, 
in  the  open  view,  called  the  total,  and  the  total  con- 
stituted the  pool.  The  total,  less  the  commission  of 
the  person  conducting  the  pool,  was  divided  in  equal 
sums  and  was  paid  to  the  persons  having  selected 
cards,  tickets  or  receipts  on  the  winning  horse,  upon 
presentation  of  their  cards,  tickets  or  receipts.  Any 
number  of  persons,  acting  separately,  could  choose 
any  horse  in  the  race,  and  the  number  of  cards, 
tickets  or  receipts  sold  or  taken  on  each  horse  was 
unlimited.  Any  person  could  buy  or  take  as  many 
cards,  receipts  or  tickets  on  each  horse,  or  upon  as 
many  horses  in  the  race  as  he  chose." 

Tested  by  either  criterion,  whether  by  the  defini- 


tion of  the  courts  or  of  the  statute,  the  process  set 
forth  is  in  every  essential  a  lottery.  By  it,  "  for  a 
pecuniary  consideration,  is  determined  by  lot  or 
chance,  according  to  a  scheme  held  out  to  the  pub- 
lic, what  and  how  much  he  who  pays  the  money  is 
to  have  for  it."  Hull  v.  Buggies,  56  N.  Y.  427. 
And  it  is  "  a  scheme  for  the  distribution  of  property 
by  chance  among  persons  who  have  paid  or  agreed 
to  pay  a  valuable  consideration  for  the  chance." 
Penal  Code,  §  323.  That  the  event  of  a  race  is  a 
contingency  dependent  upon  chance  is  a  self-evident 
proposition.  1  Edm.  Stats,  at  L.  614,  §  8.  Indeed 
were  the  result  susceptible  of  infallible  anticipation, 
betting  on  a  horse-race  would  be  as  senseless  and 
futile  as  upon  the  rising  of  the  sun  or  the  succession 
of  the  seasons.  It  is  the  element  of  chance  and  the 
uncertainty  of  the  event  alone  that  stimulate  and 
support  the  wagers  of  the  competing  bettors.  True, 
fraud  may  make  the  result  a  foregone  conclusion ; 
but,  then,  fraud  is  a  circumstance  in  the  calculation 
of  chances  by  those  not  in  the  swindle,  and  fraud 
of  itself  would  expose  the  transaction,  though  legal, 
to  the  condemnation  of  the  law. 

The  decision  of  the  learned  trial  judge  upon  the 
legality  of  pool-selling  appears  to  have  been  affected 
by  the  impression  that  the  Ives  Bill  determines  it  to 
be  "in  the  line  of  public  welfare."  And  yet  that 
very  act  denounces  pool-selling,  at  any  other  place 
or  time  than  on  a  race-course  and  race-day,  as  a 
felony,  and  punishes  it  by  confinement  in  the  State 
prison.  How  the  same  thing  can  be  a  legal  and 
laudable  pastime  at  Sheepshead  on  a  race-day  and 
still  be  an  infamous  offense  at  all  other  times  and  at 
all  other  places  we  own  our  inability  to  understand. 
The  Legislature  may  be  criticised  for  inconsistency, 
but  is  not  amenable  to  the  malediction  imprecated 
upon  "them  that  call  evil  good." 

Nbt  by  principle  only,  but  by  authority  as  well, 
we  are  sustained  in  the  conclusion  that  pool-selling 
is  a  lottery.  In  State  v.  Lovell,  10  Vroom,  458,  the 
point  was  expressly  adjudicated  by  a  tribunal 
eminent  for  learning  and  ability;  and  at  a  Special 
Term  of  our  own  Supreme  Court  the  same  result 
was  reached  by  Mr.  Justice  McLennan  in  an  argument 
of  convincing  cogency.  Beilly  v.  Gray,  unre- 
ported; see  McLanahan  v.  Mott,  73  Hun,  131; 
Horner  v.  United  States,  147  U.  S.  449;  United 
States  v.  Ziegler,  30  Fed.  Bep.  499 ;  State  v.  Clark, 
33  N.  H.  329;  Toilet  v.  Thomas,  L.  B.,  6  Q.  B.  514; 
United  States  v.  Wallis,  58  Fed.  Bep.  942.  In 
Brennan  v.  Brighton  Beach  Association,  supra,  the 
constitutionality  of  the  Ives  Bill  was  not  suggested 
for  discussion  or  decision ;  and  hence,  the  case  is 
not  to  be  accepted  as  implying  a  recognition  of  the 
validity  of  the  statute.  The  conclusion  is  that  the 
statute,  chapter  479,  Laws  1887,  in  so  far  as  it  pur- 
ports to  authorize  pool-selling,  is  repugnant  to  the 
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prohibition  of  lotteries  in  section  10,  article  I  of  the 
Constitution,  and  is  void  and  of  no  effect. 

Whether  the  act  be  equally  inoperative  to  legalize 
bookmaking  is  a  question  presented  and  argued  by 
counsel,  but  which  requires  no  decision ;  since,  in 
any  event,  the  judgment  must  be  reversed.  The 
consideration  for  the  note  in  suit  was  partly  an  in- 
terest in  the  pool  and  partly  a  bet  with  a  bookmaker, 
but  how  much  of  either  is  not  apparent.  The  case, 
then,  is  of  a  contract  avoided  by  partial  illegality 
in  an  entire  and  indivisible  consideration.  Sara- 
toga County  National  Bank,  etc.  v.  King,  44  N. 
Y.  87.  We  should  not  forbear  to  remark  however 
that  as  the  act  of  1887  does  not  purport  to  validate 
bookmaking.  but  only  exempts  it  from  the  opera- 
tion of  sections  351,  352  of  the  Penal  Code,  the 
illegality  of  it  is  obvious  and  inevitable  from  the 
provisions  of  the  Revised  Statutes  against  betting 
and  gaming.  1  Edin.  Stats,  at  L.  614,  §  8.  The 
specific  criminality  of  the  transaction  may  be  effaced, 
but  it  remains  unlawful ;  and  all  contracts  impli- 
cated with  it  are  void  by  the  express  terms  of  the 
statute. 

Judgment  reversed  and  judgment  directed  for 
the  defendant,  dismissing  the  complaint  upon  the 
merits,  with  the  cost  of  this  appeal  and  of  the 
court  below. 

Daly,  C.  J.,  concurred. 

BiscnoFP,  J.  (concurring  in  result).  Were  I 
agreed  with  my  brethren  that  the  so-called  "Ives 
Pool  Law"  (chap.  479,  L.  1887)  purports  to  legalize 
pool-selling,  I  should  unhesitatingly  concur  that  the 
act  contravenes  the  constitutional  interdiction  of 
the  authorization  of  lotteries  by  the  Legislature  of 
this  State.  Const.  1821,  art.  VII,  §11;  Const.  1840, 
art.  I,  §  10.  That  a  pool  upon  the  result  of  a  horse- 
race is  a  lottery  is  apparent  from  the  fact  that  it  is 
but  one  of  many  devices  for  the  venturing  or  hazard- 
ing of  a  smaller  sum  for  the  chance  of  obtaining  a 
greater;  and  that  such  a  pool  is  a  lottery  was  judi- 
cially determined  in  State  v.  Lovell,  39  N:  J.  L.  458. 
See  also,  as  to  what  constitutes  a  lottery,  note  in 
1G  Am.  St.  Rep.  42,  containing  an  elaborate  review 
of  adjudged  cases.  I  am  however  of  the  opinion 
that  an  intention  to  legalize  pool-selling  is  not  the 
inevitable  effect  of  the  act  in  question.  Neverthe- 
less I  concur  that  the  judgment  appealed  from  must 
be  reversed  because  the  act  provides  no  justification 
therefor. 

The  facts  in  this  case  are  all  admitted,  and  it  is 
with  the  conclusions  of  law  that  we  are  concerned. 
These  facts  are  substantially  that  the  consideration 
for  the  note  in  suit  rested  upon  the  result  of  gam- 
ing transactions,  pools  formed  as  a  method  for  bet- 
ting upon  the  results  of  horse-races;  that  the  races 
were  held  under  the  auspices  of  a  duly  incorporated 
association  for  improving  the  breed  of  horses,  and 


were  run  upon  days  legalized  for  such  purposes  by 
the  act  alluded  to;  that  these  pools  were  formed  at 
such  times  and  at  the  places  where  the  races  took 
place;  in  fact,  that  the  transactions  in  question 
came  within  the  provisions  of  the  act  in  its  essential 
particulars.  The  sole  question  presented  is  whether, 
in  view  of  these  facts,  payment  of  the  note  in  suit 
may  or  may  not  be  enforced  in  law. 

The  "  Ives  Pool  Law  "  (chap.  479,  L.  1887,  §  4) 
provides  that  races  may  be  conducted  upon  any 
race-track  of  an  incorporated  association  for  not 
more  than  thirty  days  in  each  year;  that  sections 
351  and  352  of  the  Penal  Code  shall  not  apply  to 
such  tracks  during  the  number  of  days  during 
which  races  are  permitted ;  that  racing  and  pool- 
selling  shall  be  confined  to  the  tracks  where  the 
races  take  place  and  the  days  of  such  races.  The 
effect  however  of  these  provisions  is  merely  to  re- 
move the  penal  inhibition  against  the  public  plac- 
ing and  recording  of  bets,  as  contained  in  sections 
351  and  352  of  the  Penal  Code  under  certain  con- 
ditions and  restrictions.  The  act  in  effect  declares 
that  the  sections  of  the  Penal  Code  shall  not  be 
operative  where  compliance  with  the  prescribed 
conditions  shall  exist,  and  the  regulation  as  to  the 
time  and  place  for  the  selling  of  pools  is  obviously 
but  one  of  the  restrictions  in  contemplation  of 
which  the  operation  of  the  penal  laws  is  suspended. 
The  result  is  precisely  the  same  as  if  the  sections  of 
the  Penal  Code  referred  to  had  originally  exempted 
pool-selling  at  the  times  and  places  mentioned  in 
the  "  Ives  Pool  Law  "  from  their  operation.  So  far 
only  do  the  provisions  of  the  "Ives  Pool  Law"  ex- 
tend, and  in  no  way  do  they  affect  the  civil  aspect 
of  the  gaming  contract  thus  entered  into.  By  the 
organic  law  as  well  as  by  express  statutory  enact- 
ment the  contract  is  civilly  void  and  unenforceable. 
3  R.  8.,  p.  1962,  §  8,  art.  8,  tit.  8,  chap.  20,  Banks 
Bros.  7th  ed.  The  facts  that  provision  for  the  in- 
fliction of  punishment  for  the  making  of  the  con- 
tract is  omitted,  or  that  by  force  of  some  special 
statute  the  contract  may  be  made  with  penal  im- 
punity, do  not  alter  the  rule.  Gibbons  v.  Gouver- 
neur,  1  Denio,  170;  Ruchman  v.  Pitcher,  1  N.  Y. 
392.  That  a  common  law  or  statutory  right  or 
offense,  when  subsequently  made  the  subject  of 
penal  enforcement  or  restraint,  is  not  affected  by  the 
punitory  enactment  in  the  absence  of  a  clear  intent, 
is  a  well-settled  proposition.  Renwick  v.  Morris, 
3  Hill,  621 ;  Treinain  v.  Richardson,  68  N.  Y.  617 ; 
Candee  v.  Haywood,  37  id.  653;  Colden  v.  Eldred, 
15  Johus.  220;  Piatt  v.  Sherry,  7  Wend.  238;  Seid- 
more  v.  Smith,  13  Johns.  322.  In  such  a  case  the 
subsequent  regulation  is  cumulative  upon  prior 
remedy,  and  the  repeal  or  suspension  of  the  cumula- 
tive provision  is  of  no  more  effect  than  was  its  en- 
actment. i 
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Familiar  analogies  to  the  principle  governing  this 
case  are  too  numerous  to  call  for  mention.  The 
"  debt  of  honor "  of  popular  acceptance  does  not 
derive  its  quality  from  a  criminal  inception  of  the 
obligation,  but  from  the  civil  impossibility  of  its 
enforcement.  The  card-player  may  not  infringe  a 
penal  law  in  his  successful  prosecution  of  a  fair 
game,  but  with  his  recovery  of  the  stakes  the  court 
will  not  be  concerned.  To  hold  that  the  "Ives 
Pool  Law,"  by  the  force  of  its  provisions  regulating 
the  time  and  place  for  the  selling  of  pools  on  horse- 
races, purported  to  legalize  contract  obligations 
arising  from  the  sales,  would  entail  an  unauthorized 
application  of  the  rules  governing  statutory  con- 
struction. This  would  intend,  so  far,  a  repeal,  by 
implication,  of  the  provisions  of  the  Revised  Stat- 
utes relating  to  gaming  contracts,  and  such  impli- 
cation must  therefore  be  unavoidable  in  order  that 
it  may  obtain.  Hawkins  v.  Mayor,  04  N.  T.  188; 
Mark  el  al.  v.  State,  97  id.  578;  People  v.  Palmer, 
53  id.  88;  People  v.  Mallory,  8  Sup.  Ct.  (T.  &  C.)  76. 
An  implied  repeal  only  then  results  when  the  neces- 
sary occupation  of  the  later  enactment  cannot  be 
harmonized  with  the  terms  and  effect  of  an  earlier 
act,  and  extends  only  to  the  repugnance.  Suth. 
Stat.  Const.,  §  138. 

The  "Ives  Pool  Law  "  relates,  as  above  shown,  to 
the  penal  aspect  of  the  acts  in  question,  and  the  re- 
peal of  the  statute  which  takes  away  the  civil  rem- 
edies for  the  enforcement  of  a  gaming  debt  would 
be  an  unauthorized  rather  than  a  necessary  result  in 
solving  its  meaning.  Matter  of  Curser,  89  N.  Y. 
401.  Upon  a  reasonable  construction  therefore  both 
of  these  statutes  may  be  given  their  proper  effect, 
and  inharmony  in  no  way  results.  People  v.  Palmer, 
supra;  People  v.  Crissy,  91  N.  Y.  616.  The  case  of 
Brennan  v.  Brighton  Beach  Association,  56  Hun, 
188,  has  not  been  overlooked,  but  I  am  unable 
to  follow  the  ruling  there  made,  after  careful  con- 
sideration, such  as  the  high  character  of  the  court 
announcing  the  decision  calls  for. 

With  reference  to  any  contention  that  the  "  Ives 
Pool  Law  "  is  in  contravention  of  the  constitutional 
interdiction  of  the  authorization,  by  the  Legisla- 
ture, of  lotteries,  or  the  sale  of  lottery  tickets,  it  is 
to  be  observed  that  every  presumption  is  in  favor  of 
the  constitutionality  of  legislative  enactments,  and 
every  act  of  the  Legislature  is  to  be  sustained  rather 
than  defeated,  unless  the  language  employed  plainly 
precludes  every  reasonable  construction  other  than 
that  it  was  intended  by  the  act  to  infract  the  or- 
ganic law.  People  v.  Briggs,  50  N.  Y.  553.  It  is 
not  the  province  of  the  courts  to  nullify  the  legisla- 
tive will  only  because  a  particular  law  may  be  of 
vicious  tendencies,  while  every  constitutional  pro- 
vision remains  inviolate.  Whether  a  particular 
measure  is  wise  or  unwise,  it  is  the  peculiar  prov- 
ince of  the  Legislature  to  decide.    If  therefore  the 


constitutionality  of  any  act  is  to  be  successfully 
challenged,  not  only  must  the  provisions  of  the  act 
be  in  apparent  conflict  with  some  constitutional  pro- 
vision which  restricts  or  prohibits  the  exercise  of 
legislative  authority  in  the  particular  case  (People, 
ex  rel.  Hatfield,  v.  Comstock,  78  N.  Y.  856),  but 
every  reasonable  construction  also  of  which  the  lan- 
guage of  the  act  is  susceptible,  must  lead  to  the 
same  end.  Suth.  Stat.  Constr.,  §  3S1;  Sweet  v. 
City  of  Syracuse,  129  N.  Y.  816.  Hence,  if  the  lan- 
guage is  susceptible  of  two  constructions,  alike  rea 
sonable,  though  conflicting,  that  construction  is  to 
be  preferred  which  will  give  effect  to  the  act, 
though  the  other  may  at  first  view  appear  to  be  a 
more  natural  interpretation  of  the  language.  Suth. 
Stat.  Constr.,  §  332. 

Applying  these  canons  of  construction  to  the 
"Ives  Pool  Law,"  I  am  of  the  opinion  that  it  was 
the  intention  of  the  Legislature  to  withdraw  exist- 
ing penal  provisions  so  far  as  they  might  apply  to 
pool-selling  at  the  times  and  places  specified  in  the 
act,  and  not  to  legalize  such  sales.  The  act,  in  my 
opinion,  tolerated,  but  did  not  authorize,  pool-sell- 
ing. The  constitutional  interdiction  against  lotter- 
ies and  the  sale  of  lottery  tickets  docs  not  require 
the  Legislature  to  prescribe  punitory  redress  for  the 
conduct  of  lotteries  or  sale  of  lottery  tickets.  That 
matter  therefore  rested  in  legislative  discretion. 
The  suspension  or  repeal,  or  partial  repeal,  there- 
fore, of  existing  penal  provisions  did  not  contra- 
vene any  provision  of  the  Constitution,  while  the 
suspension,  or  repeal,  and  the  remaining  penal  pro- 
visions were  generally  applicable  to  every  part  of 
the  State. 

My  conclusion  is  that  upon  the  admitted  facts 
the  recovery  below  was  unauthorized,  and  that  the 
judgments  of  the  General  and  Trial  Terms  of  the 
court  below  should  be  reversed,  and  judgment  di- 
rected for  the  defendant  for  dismissal  of  the  com- 
plaint upon  the  merits,  with  the  costs  of  this  appeal 
and  of  the  court  below. 


An  amusing  story  is  recorded  of  the  late  Lord 
Hannen.  It  occurred  in  the  Divorce  Court,  over 
which  he  presided.  As  Mr.  Justice  Hannen  he  was 
known  to  be  a  very  stern  and  strict  ruler  of  his  court ; 
no  man  dared  to  take  a  liberty  with  him,  and  he  was 
never  known  to  be  hoaxed  but  on  one  occasion.  A 
juryman,  dressed  in  deep  mourning,  serious  and 
downcast  in  expression, stood  up  and  claimed  exemp- 
tion from  service  on  that  day,  as  he  was  deeply  in- 
terested in  a  funeral  of  a  gentleman  at  which  it  was 
his  desire  to  be  present.  "Oh,  certainly,"  was  the 
courteous  reply  of  the  judge,  and  the  sad  man  went. 
"  My  lord,"  interposed  the  clerk  as  soon  as  the  ex- 
juryman  had  gone,  "do  you  know  who  that  man  is 
that  you  exempted?"  "No."  "He  is  an  under- 
taker." 
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&b&txncts  of  %&atnt  Sectstons. 

Agistor's  lirn — liveby-stable  keeper. — The 
Supreme  Court  of  California  decide  in  Lowe  v. 
Woods,  84  Pac.  Rep.  959,  that  the  Civil  Code  pro- 
Tiding  that  livery-stable  keepers  shall  have  a  lien 
dependent  on  possession  for  feeding  horses,  gives 
no  lien  to  a  livery-stable  keeper  for  boarding  a 
horse  placed  in  his  charge  by  a  person  other  than 
the  owner  without  the  owner's  knowledge  or  au- 
thority. 

Cornering  the  grain  market. — In  Fobs  v.Cum- 
mings,  decided  in  the  Supreme  Court  of  Illinois,  in 
January,  1894  (86  N.  E.  Rep.  568),  it  was  held  that 
under  R.  S.,  chap.  88,  §  180,  which  makes  ita]«nal 
offense  to  "  corner  the  market,  or  to  attempt  to  do 
so, "  and  declares  nil  contracts  made  for  that  pur- 
pose void,  there  can  be  no  recovery  for  advances 
made  and  expenses  incurred  in  purchasing  corn  in 
pursuance  of  an  agreement  or  understanding  to  en- 
hance the  price  of  corn.     47  III.  App.  665,  affirmed. 

Criminal  law  —  larceny. — The  possession  of 
stolen  goods  raises  no  presumption  of  defendant's 
guilt,  such  possession  being  merely  a  circumstance 
for  the  jury's  consideration  in  determining  the  ques- 
tion of  his  guilt.  Harper  v.  State  (Miss.),  18  South. 
Rep.  799. 

Divorce — abandonment. — Though  a  wife"volun- 
tarily  leaves  her  husband  with  the  intention  of 
abandonment,  yet  where  she  comes  back  and  offers 
to  live  with  him  again  within  three  years,  and  the 
husband  refuses  to  live  with  her  as  his  wife,  he  is 
not  entitled  to  a  divorce  on  the  ground  of  three 
years'  abandonment,  under  R.  S.,  art.  2861,  since 
the  separation  and  abandonment  must  concur  for 
the  full  period  of  three  years,  without  fault,  consent 
or  procurement  of  the  spouse  abandoned.  Hannig 
v.  Hannig  (Tex.),  24  8.  W.  Rep.  695. 

Homicide — res  gestae.— A  declaration  as  to  who 
had  shot  him,  made  by  deceased  to  his  wife,  who, 
hearing  the  firing  in  the  room  below,  and  who  was 
running  to  his  assistance,  when  meeting  her  in  the 
hallway  on  the  floor  above,  is  not  admissible  as  part 
of  the  re*  getta,  since  such  declaration  is  no  more 
than  a  narration  of  a  past  transaction.  Parker  v. 
Stoto(Ind.),  35  N.  E.  Rep.  1105. 

Larceny. — If,  by  means  of  any  trick  or  artifice, 
the  owner  of  property  is  induced  to  part  with  the 
possession  only,  still  meaning  to  retain  the  right  of 
property,  the  taking  by  such  means  will  amount  to 
larceny ;  but  if  the  owner  part  with  not  only  the 
possession  of  the  goods,  but  the  right  of  property  in 
tbem  also,  the  offense  of  the  party  obtaining  them 
will  not  be  larceny,  but  obtaining  goods  by  false 
pretenses.  People  v.  Berlin  (Utah),  35  Pac.  Rep. 
498. 


Innkeepers — ejecting  guest.  —  In  an  action 
against  an  innkeeper  for  causing  the  death  of  a 
guest  by  putting  him  out  of  doors  in  a  winter  storm 
while  sick,  the  court  properly  qualified  a  charge 
that,  if  deceased  were  trouble  to  the  guests,  defend- 
ant might  put  him  out  with  no  needless  force,  by 
stating  that  such  troublesome  acts  must  be  wilful ; 
that  if  they  resulted  from  sickness,  defendant  could 
only  remove  him  in  a  manner  suitable  to  his  condi- 
tion. McHugh  v.  Schlatter  (Penu.),  28  Atl.  Rep. 
291. 

Usury. — When  a  hontu  is  exacted  by  the  lender 
as  a  consideration  for.  making  a  loan,  it  is,  in  com- 
puting, for  the  purpose  of  determining  whether  the 
loan  is  usurious,  to  be  deducted  as  of  the  date  when 
it  is  payable.  If  payable  at  the  time  of  the  loan,  it 
is  to  be  deducted  from  the  principal  as  of  the  date 
of  the  loan,  and  the  remainder,  or  what  the  borrower 
receives  and  retains,  is  to  be  taken  as  the  basis  for 
computation.  Smith  v.  Parton*  (Minn.),  57  N.  W. 
Rep.  311. 

A  PRUDENT  JURYMAN. 

ON  one  occasion  Judge  Andrew  Ellison  was  try- 
ing an  important  case  at  Macon  City,  and  was 
desired  to  rush  it  through  in  order  to  make  way  for 
another  case  coming  up  the  next  morning.  The 
court  instructed  the  jury  and  court  officials  to  re- 
turn after  supper  that  night,  as  it  was  intended  to 
hold  a  bight  session.  At  seven  o'clock  all  the  offi- 
cers, numerous  witnesses  and  the  jury,  with  one  ex- 
ception, were  promptly  on  hand.  Of  course,  nothing 
could  be  done  without  the  absent  juryman.  The 
minutes  ran  into  hours,  and  still  the  prodigal  didn't 
return.  At  a  late  hour  court  adjourned  without 
having  accomplished  any  thing.  Next  morning 
sharp  at  nine  o'clock  the  twelve  jurymen  were  in 
the  box.  His  honor  scanned  the  crowd,  and  asked 
for  the  truant.  He  was  pointed  out,  and  the  court 
ordered  him  to  stand  up. 

"Mr. ,"  said  the  judge,  addressing  the  dere- 
lict, "didn't  yon  understand  the  order  of  the 
court  last  night  requiring  the  jury  to  be  on  hand 
after  supper? " 

"  Yes,  your  honor,"  said  the  juryman,  explaining, 
"but  you  see  I  live  quite  a  way  out  of  town,  and 
my  wife  gave  me  an  order  prior  to  the  court's  order, 
and  her  order  was  that  I  shouldn't  stay  in  town  over, 
night.  I  considered  the  matter  and  concluded  it 
was  safer  to  risk  your  honor's  displeasure  than  here, 
because,"  be  added,  earnestly,  "I  know  her  I" 

The  court  looked  solemn  a  moment,  as  if  weigh- 
ing some  mighty  problem,  then  a  smile  started 
across  his  face,  and  the  bar,  court  officers  and  spec- 
tators broke  out  in  tumultuous  laughter.  The  jury- 
man was  forgiven;  there  were  many  there  who 
could,  perhaps,  appreciate  his  position. 
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A  CHICAGO  jury  brought  in  a  verdict  that  did 
not  please  the  presiding  magistrate,  Judge 
Abner  Smith.  He  dismissed  the  panel.  "I  don't 
say  you  are  all  scoundrels,"  lie  mildly  remarked 
from  the  bench,  "  but  it  is  evident  that  there  are 
scoundrels  among  you." 

A  patentee  recently  protected  a  small  domestic 
appliance.  Sometime  afterward  a  too  enterprising 
antiquary  ransacking  the  tombs  of  Egypt  turned  up  a 
similar  appliance,  which  he  considers  to  have  been 
in  use  three  thousand  years  ago.  This  discovery, 
in  the  opinion  of  an  expert,  vitiates  the  letters-patent 
recently  granted,  inasmuch  as  the  invention  for 
which  protection  was  therein  granted  was  not  new 
and  original. — Law  Gazette, 

When  Wilde  and  Pollock  were  both  at  the  bar 
(they  were  fast  friends).  Pollock  was  retained  to  de- 
fend a  clergyman  in  Norfolk  on  a  capital  charge. 
In  consultation  the  clergyman  admitted  his  guilt  to 
his  counsel,  and  Sir  Frederick,  feeling  that  this 
knowledge  would  embarrass  his  conduct  of  the  de- 
fense, especially  as  it  was  a  question  of  the  credit 
of  certain  witnesses,  asked  and  obtained  permission 
to  return  his  brief.  The  brief  came  afterward  into 
the  hands  of  Wilde ;  he  had  no  notice  of  the  con- 
fession, and  he  secured  a  triumphant  verdict  of  ac- 
quittal. Pollock  had  no  doubt  that  it  would  have 
been  his  duty  after  accepting  the  retainer  to  go  on 
with  the  case  if  his  client  had  insisted.  Baron 
Parke  thought  so  too  in  Courvoisier's  case,  but,  ob- 
viously, such  a  confession  hangs  like  a  millstone 
round  the  neck  of  counsel.  The  incident  illustrates 
the  wisdom  of  the  rule  of  professional  etiquette  in 
England  which  prohibits  counsel  from  interviewing 
prisoners. 

Many  barristers  complain  continually  that  the 
profession  is  not  what  it  once  was  in  the  matter  of 
fees;  that  the  few  clients  who  love  litigation  are 
not  so  liberal  in  their  disbursements  as  they  ought 
to  be.  .  Hard  as  their  lot  may  seem,  it  is  preferable 
to  that  of  their  brethren  in  Paris,  judging  from  the 
result  of  an  investigation  which  a  French  contem- 
porary has  been  making  into  the  fees  legally  claimable 
by  barristers  there.  From  the  taxed  bill  in  a  cause 
cZUbre  recently  heard  in  the  Palais  de  Justice,  it  ap- 
pears that  the  fee  allowed  to  the  leading  counsel  of 
the  successful  litigant  in  a  case  which  lasted  two  or 
three  days  was  five  francs,  or  the  princely  sum  of 
48.  2d.  The  advocate  was  also  an  ex-minister, 
which  did  not  make  any  difference  in  the  fee,  and 
after  he  had  made  his  brilliant  oration  he  found 
himself  compelled  to  fight  a  duel  because  of  some 
ex  parte  statement  contained  in  it — all  for  the  legal 
fee  of  4s.  2d.,  duly  taxed.     Of  course,  the  barrister 


did  not  content  himself  with  the  honorarium  al- 
lowed by  the  law,  but  apparently  the  rest  of  the 
sum  with  which  his  services  were  rewarded  came 
out  of  his  client's  own  pocket.  —London  Telegraph. 

A  novel  proceeding  was  recently  ended  in  Eng- 
land by  the  decision  of  the  Queen's  Bench.  An 
elector  of  St.  Pancras  sent  to  the  member  of  the 
House  of  Commons  representing  the  division  in 
which  he  voted,  a  petition  asking  for  an  address  to 
the  Queen  to  remove  Baron  Esher  from  the  office  of 
master  of  the  rolls.  The  voter,  who  seemed  to  have 
a  long-standing  grievance  against  the  master  of  the 
rolls,  one  of  the  chief  judicial  officers  of  England, 
had  previously  presented  several  petitions  to  the 
member  of  Parliament,  asking  for  an  inquiry  by  the 
House  of  Commons  into  the  truth  of  certain  charges 
made  by  the  petitioner.  The  petition  had  been 
more  than  once  refused  by  the  clerk  to  the  parlia- 
mentary committee  on  petitions.  On  the  last  occa- 
sion, when  the  member  of  Parliament  refused  to 
present  the  petition  at  all,  the  voter  began  an  action 
against  him  for  his  refusal.  The  judges  held  that 
there  was  no  right  of  action  against  a  particular 
member  of  Parliament  for  not  presenting  a  petition, 
even  if  there  existed  a  constitutional  right  in  every 
British  subject  to  petition  Parliament  for  the  redress 
of  grievances.  No  similar  action  is  reported  in  the 
English  law  books,  and  the  judge  thought  that  it 
was  vexatious  and  should  be  dismissed. 

The  Philadelphia  lawyer  is  proverbially  good  in 
difficult  cases.  Recently  he  has  devised  a  way  of 
eularging  the  field  of  practical  study  for  the  law 
student  and  at  the  same  time  of  helping  the  im- 
pecunious litigant.  This  has  been  done  in  the  estab- 
lishment of  the  Law  Dispensary  of  Philadelphia, 
wherein  a  poor  person  having  an  action  to  bring 
can  receive  help  much  in  the  same  way  that  people 
in  the  same  condition  of  life  can  obtain  relief  at  the 
hospitals  for  their  physical  ills,  and  at  the  same 
time  afford  opportunities  for  the  enlargement  of  the 
knowledge  of  the  walker  of  the  hospital.  The  plan 
of  the  dispensary  is  to  invite  applications  from  poor 
people  in  need  of  legal  assistance  who  have  no 
means  with  which  to  pay  for  it.  A  committee  sits 
at  stated  intervals  to  hear  applications  and  accept 
cases;  the  latter  are  turned  over  to  the  students  to 
be  worked  up  until  they  reach  the  court,  when  the 
sympathetic  assistance  of  some  member  of  the  bar 
in  full  standing  is  obtained  to  examine  witnesses 
and  make  arguments.  So  far  the  dispensary  has  re- 
ceived about  thirty  applications,  accepted  twelve 
cases,  and  carried  two  into  court — and  won  them. 
The  improvement  of  this  system  over  the  ordinary 
suit  in  formd  pauperis  must  commend  itself  to  liti- 
gants, however  differently  it  may  be  regarded  by 
the  various  legal  professions  that  adorn  the  various 
nations  of  the  world. — Pall  Mall  Gazette. 
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THE  foundation  of  the  power  to  tax  specially 
is  the  special  benefit  that  has  been  con- 
ferred on  the  owner  of  the  property.  This 
fundamental  principle  seems  to  have  been  for- 
gotten by  the  Philadelphia  authorities  when  they 
recently  sought  to  enforce  municipal  liens  for  re- 
pairing sidewalk  pavements  that  had  been  torn 
up  and  destroyed  by  the  city  authorities  in 
changing  the  grade  of  Broad  street.  There 
were  several  of  these  cases,  which  were  all 
argued  together,  and  were  all  disposed  of  by 
the  decision  of  the  Supreme  Court  of  Penn- 
sylvania, April  2,  1 894,  in  the  case  of  City  of 
Philadelphia  to  the  use  of  Parker  et  al.  v.  Henry, 
on  appeal  from  the  Philadelphia  Common  Pleas 
which  gave  judgment  for  the  defendant.  In 
substance,  the  following  facts  were  admitted 
on  the  trial  in  the  court  below:  The  sidewalk 
pavement  in  front  of  the  liened  premises  was 
put  down  by  the  defendant,  at  his  own  expense, 
about  two  years  before  the  grade  of  Broad 
street,  at  that  point,  was  changed.  In  chang- 
ing said  grade,  defendant's  pavement,  then  in 
perfect  order  and  condition,  was  torn  up,  and 
practically  destroyed,  by  the  city  authorities. 
The  learned  trial  judge  directed  a  verdict  in 
favor  of  the  plaintiff  subject  to  the  opinion  of 
the  court  on  the  following  reserved  question, 
predicated  of  said  admitted  facts:  "Whether, 
in  view  of  the  fact  that  the  city  herself,  at  the 
time  when  she  changed  the  grade  of  Broad 
street,  had  destroyed  a  pavement  that  was  in 
good  condition  of  repair,  she  is  entitled  to  re- 
cover in  this  case."  This  cardinal  question  of 
law  was  promptly  and  correctly  disposed  of  by 
entering  judgment  for  defendant  non  obstante 
veredicto.  While  nothing  was  said  by  the  learned 
court  below  in  support  of  this  judgment,  it  may 
be  safely  assumed  that  its  rendition  was 
prompted  by  the  manifest  illegality  and^injus- 
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tice  of  such  a  claim  against  a  private  property- 
owner,  as  well  as  the  propriety  of  adhering  to  the 
principles  enunciated  by  the  Supreme  Court  of 
Pennsylvania  in  several  cases,  among  which  are 
Wisiar  v.  Philadelphia,  80  Penn.  St.  505 ;  1 1 1 
id.  604;  and  Philadelphia  v.  Wistar,  92  id.  404. 
In  the  former,  Mr.  Chief  Justice  Agnew  said: 
"  If,  while  the  pavement  is  good,  and  stands  in 
no  need  of  repair,  the  city  may  tear  it  up,  re- 
lay and  charge  the  owner  again  with  one  ex- 
cessively costly,  it  would  be  exaction,  not  taxa- 
tion." Referring  to  this  and  a  subsequent  case, 
the  city  solicitor,  in  one  of  his  opinions  cited 
by  defendant,  says :  "  It  must  be  borne  in  mind 
however  that  the  city  has  no  right  to  require  a 
property-owner  to  take  up  a  good  sidewalk 
pavement,  and  put  down  another  and  different 
one. "  To  be  consistent  with  its  former  decis- 
ions in  like  cases,  the  Supreme  Court  of  course 
affirmed  the  judgment  of  the  Common  Pleas  in 
the  case  against  Henry,  with  the  remark  that 
"  it  is  difficult  to  conceive  of  any  thing  more 
unjust  and  vexatious  to  property-owners  than 
such  claims  as  the  one  now  under  considera- 
tion. It  is  to  be  regretted  that  such  cases  find 
their  way  into  the  courts."  This  is  a  somewhat 
tart  rebuke  to  the  Philadelphia  lawyers  who 
brought  the  suits  in  the  name  of  the  city. 


A  rather  remarkable  case  is  being  heard  in 
the  Superior  Court  at  Boston  by  Judge  Ham- 
mond, being  the  suit  of  George  Sanderson  and 
wife,  of  Weston,  against  Mrs.  Charlotte  L. 
Armitage,  widow  of  Bishop  Armitage  of  Wis- 
consin. It  is  brought  to  have  the  court  order 
the  defendant  to  perform  an  agreement  to  buy 
an  estate  in  Weston  for  $14,000  in  accordance 
with  an  agreement  which  she  is  said  to  have 
entered  into  in  May,  1893.  Mrs.  Armitage, 
who  is  at  present  in  New  York,  is  claimed  to 
have  been  incapacitated  to  make  the  contract 
because  of  her  mental  derangement,  and  this 
suit  is  being  fought  by  Henry  P.  Baldwin  of 
Detroit,  Mich.,  who  has  been  appointed  guar- 
dian of  Mrs.  Armitage  for  the  present  cause. 
After  the  agreement  was  made  Mrs.  Armitage 
was  pronounced  insane  and  committed  to  the 
McLane  asylum,  but  the  plaintiffs  claim  she 
had  a  lucid  interval  when  she  executed  the 
agreement  to  buy  the  Weston  real  estate  and 
therefore  her  subsequent  condition  does  not 
Digitized  by  VjOOQ  IC 


330 


THE  ALBANY  LAW  JOURNAL. 


affect  the  validity  of  the  agreement.     The  re- 
sult will  be  looked  for  with  general  interest. 


The  law  in  Massachusetts  is  in  some  respects 
peculiar.  The  grand  jury  of  Berkshire  county 
in  that  State  has  found  an  indictment  against 
the  Boston  and  Albany  railroad  on  account  of 
the  Chester  bridge  accident  last  August.  But 
this  is  only  technically  a  criminal  proceeding, 
and  is  brought  simply  as  a  preliminary  to  re- 
cover damages  for  the  death  of  Frank  E. 
Sedgewick,  an  express  messenger  who'was  killed. 
The  Massachusetts  law  provides  that  the  ad- 
ministrator may  ask  for  an  indictment  if  negli- 
gence or  carelessness  can  be  shown,  or  may  bring 
an  action  in  tort.  The  first  method  of  pro- 
cedure is  rarely  followed,  although  if  the  in- 
dictment is  sustained,  damages  may  be  recovered 
up  to  $5,000,  according  to  the  culpability  of 
the  railroad.  In  this  case  the  indictment  was 
probably  asked  because  Sedgewick  travelled  on 
a  season  ticket,  containing  conditions  holding 
the  company  free  from  liability  in  case  of  in- 
jury. This  would  make  recovery  difficult  in  an 
action  of  tort,  but  the  Supreme  Court  has  de- 
cided that  "  No  condition  printed  on  a  season 
ticket  can  have  the  effect  of  relieving  a  railroad 
corporation  from  its  liability  to  indictment 
under  this  section."  §  212,  chap.  112.  Dis- 
trict Attorney  Gardner  says  the  indictment  was 
brought  at  the  request  of  the  administratrix. 
It  is  necessary  to  prove  carelessness  or  negli- 
gence, but  not  criminal  carelessness.  It  is 
customary,  after  the  indictment  is  found,  for  the 
district  attorney  to  leave  the  prosecution  to  the 
attorney  engaged  by  the  administratrix,  who  in 
this  case  is  ex-Governor  Robinson. 

In  the  indictment  against  the  Boston  and 
Albany  Railroad  Company  there  are  four  counts, 
which  are  practically  the  same,  varying  only  in 
holding  the  company  directly  responsible  for 
the  weak  condition  of  the  bridge  and  other 
minor  points.     The  first  count  is  as  follows : 

The  jurors  for  said  Commonwealth  on  their  oath  present 
that  the  Boston  and  Albany  Railroad  Company,  a  corporation 
duly  and  legally  established  in  and  by  the  laws  of  said  Com- 
monwealth, were  on  the  31st  day  of  August,  1898,  the  proprie- 
tors of  and  operating  a  certain  railroad  leading  and  extending 
from  Boston,  in  the  county  of  Suffolk,  to  Plttsfield,  in  the 
county  of  Berkshire,  through  the  town  of  Chester,  in  the  county 
of  Hampden,  and  were  common  carriers  over,  upon  and  along 
said  railroad,  and  being  such  proprietors  a  common  carrier  of 
passengers  and  operating  said  railroad  as  aforesaid,  did  by 
their  agents  and  servants  on  the  said  31st  day  of  August  at 
Chaster,  in  the  county  of  Hampden  aforesaid,  run,  conduct 
and  drive  a  certain  engine  and  train  of  cars,  in  one  of  which 
said  cars  one  Frank  E.  Sedgewick  of  Cambridge,  in  the  county 


of  Middlesex,  was  then  and  there  a  passenger  over,  upon  ami 
along  said  railroad,  and  by  their  agents  and  servants,  the  said 
corporation  then  and  there  bad  the  custody,  care  and  manage- 
ment of  said  railroad,  engine  and  cars,  and  by  the  gross  negli- 
gence and  carelessness  of  their  said  agents  and  servants,  a  cer- 
tain part  of  said  railroad,  to-wlt,  a  certain  bridge,  to-wtt,  the 
second  bridge  south-westerly  from  the  station  of  said  railroad 
company  in  said  town  of  Chester,  extending  over  the  west 
branch  of  the  Westfleld  river,  so-called,  in  the  said  town  of 
Chester,  In  said  Hampden  county,  was  then  and  there  suffered 
to  be  and  then  and  there  was  out  of  repair  and  In  a  defective, 
incomplete,  weak,  dangerous  and  unsafe  condition  and  unsuit- 
able and  dangerous  for  the  passage  of  engines  and  cars  upon, 
along  and  over  the  said  bridge,  and  the  aforesaid  engine  and 
train  of  cars,  run,  conducted  and  driven  as  aforesaid,  were 
then  and  there  by  the  gross  negligence  and  carelessness  of 
said  agents  and  servants  run,  conducted  and  driven  onto,  upon 
and  over  said  bridge  with  great,  unreasonable  and  improper 
speed  and  In  an  unsafe  and  unskilful  manner,  by  means  of 
all  which,  the  aforesaid  car  in  which  said  Frank  E.  Sedgewick 
was  then  and  there  a  passenger  as  aforesaid,  and  who  was 
then  and  there  using  due  care,  was  then  and  there  thrown  with 
great  vioienoe  from  the  track  of  said  railroad  on  said  bridge 
and  broken  in  pieces;  whereby  divers  Injuries,  bruises  and 
wounds  were  then  and  there  Inflicted  on  the  head  and  body 
and  limbs  of  the  said  Frank  E.  Sedgewick,  of  which  said  in- 
juries, bruises  and  wounds  the  said  Frank  E.  Sedgewick  then 
and  there  Instantly  died . 

And  so  the  jurors  aforesaid  on  their  oath  aforesaid,  do  say 
that  the  life  of  the  said  Frank  E.  Sedgewick,  being  a  passenger 
as  aforesaid,  was  then  and  there  lost  by  reason  of  the  gross 
negligence  and  carelessness  of  the  aforesaid  agents  and  ser- 
vants of  the  said  Boston  and  Albany  Railroad  Company  In 
manner  and  form  aforesaid.  And  the  jurors  aforesaid  upon 
their  oath  aforesaid,  do  present  that  Mary  Ella  Sedgewick, 
otherwise  called  Ella  Sedgewick  of  Cambridge,  in  the  county 
of  Middlesex,  has  been  duly  appointed  and  now  is  administra- 
trix of  the  goods  and  estate  which  were  of  the  said  Frank  E. 
Sedgewick,  to-wlt,  said  Mary  Ella  Sedgewick  and  one  child, 
to-wlt,  WUlard  E.  Sedgewick,  son  of  the  said  Frank  E.  Sedge- 
wick. 


The  decision  of  the  Supreme  Court  of  Penn- 
sylvania against  the  construction  of  the  Quaker 
City  elevated  railroad,  although  it  relates  only 
to  the  case  in  which  Dallas  Sanders,  Esq.,  as 
master,  decided  against  the  elevated  railroad, 
which  decision  was  sustained  by  Court  of  Com- 
mon Pleas,  No.  3,  and  is  now  affirmed  by  the 
Supreme  Court,  governs  also  the  similar  cases 
pending  in  Philadelphia  Common  Pleas,  No.  4, 
in  which  Henry  J.  McCarthy,  as  master,  pre- 
sented an  elaborate  report  against  the  elevated 
railroad  company.  The  first  point  it  settles  is 
sweeping,  and  must  put  an  end  to  all  attempts 
to  construct  elevated  street  passenger  railroads 
in  Philadelphia  until  additional  legislation  has 
been  obtained.     The  court  says : 

"  We  have  no  statute  in  this  State  that  authorizes  the  incor- 
poration of  elevated  street  passenger  railways,  and  no  machin- 
ery for  use  in  acquiring  a  right  of  way  for  an  elevated  railroad 
overhanging  the  streets  and  surface  railroads  upon  them." 

To  laymen  it  may  appear  difficult  to  under- 
stand how  it  is  that  elevated  street  passenger 
railroads  are  unauthorized  by  law,  knowing  that 
both  the  Pennsylvania  and  the  Reading  railroad 
companies  have  built  elevated  railroads  over  or 
along  city  streets.  The  decision  of  the  Su- 
preme Court  explains  this.  A  distinction  is 
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drawn  in  the  laws  between  steam  railroads  and 
street  passenger  railroads  or  railways.  There 
are  general  laws  under  which  either  may  be  in- 
corporated. 

No  law  expressly  authorizing  the  incorpora- 
tion of  elevated  street  railroads  in  Pennsylvania 
has  ever  been  passed,  but  in  1887  an  act  amend- 
ing the  steam  railroad  law  was  passed,  which 
authorized  existing  companies  to  elevate  or  de- 
press their  tracks  where  they  crossed  city 
streets,  so  as  to  get  rid  of  grade  crossings. 
Under  this  act  the  Pennsylvania  and  Reading 
railroad  companies  may  depress  or  elevate  their 
tracks,  for  they  are  steam  railroad  companies. 
The  projectors  of  the  Quaker  City  Elevated 
Railroad  Company,  finding  no  law  specifically 
authorizing  the  incorporation  of  an  elevated 
street  passenger  railway  company,  sought  to 
take  advantage  of  this  act  of  1887.  The  com- 
pany was  therefore  incorporated  under  the 
general  railroad  law,  and  claimed  the  right  under 
the  act  of  1887  to  elevate  its  tracks,  but  in- 
tended to  do  business  not  as  a  steam  railroad, 
but  as  a  street  passenger  railroad.  The  Supreme 
Court  says  that  this  cannot  be  done.  The 
company  cannot  be  incorporated  as  a  steam 
railroad  and  acquire  the  rights  and  privileges 
of  a  street  passenger  railroad,  and  no  action  of 
the  city  or  contract  between  the  city  and  the 
company  can  change  the  corporate  character 
or  powers  of  the  company,  or  give  it  the  power 
to  elevate  its  tracks  in  the  absence  of  legislation 
authorizing  or  providing  for  such  elevated 
structure. 

The  decision  in  the  case  of  the  North-Eastern 
Elevated  Railroad  Company  follows  the  same 
ground  and  declares  its  right  to  exercise  cor- 
porate powers  and  privileges  at  an  end.  In 
this  case  suit  was  brought  by  the  Common- 
wealth under  a  writ  of  quo  warranto  to  test  the 
corporate  rights  of  the  North-Eastern  Company. 
The  Philadelphia  Ledger  says  that  the  effect  of 
the  decision  is  sweeping;  it  renders  it  impossible 
to  construct  an  elevated  railroad  for  street  pas- 
senger railroad  purposes  anywhere  in  Penn- 
sylvania under  existing  law.  The  Legislature 
can,  of  course,  remove  the  restriction  by  the 
passage  of  an  act  authorizing  the  construction 
of  elevated  street  passenger  railroads.  That  it 
has  not  done  so  heretofore  has  been  due  to  the 
influence  of  the  street  passenger  railway  com- 
panies using  the  surface  of  the  streets,  and 


these  influences  will  continue  to  be  felt,  either 
in  strangling  such  legislation  or  loading  it  with 
conditions,  nominally  in  the  interest  of  the 
public,  that  will  render  it  impossible  to  build 
elevated  railroads  for  street  railroad  service. 
This  is  the  outlook,  unless  a  popular  uprising 
in  favor  of  rapid  transit  should  compel  legis- 
lators to  abandon  the  service  of  the  street  rail- 
way companies  and  legislate  in  this  matter  in 
the  interest  of  the  public. 


One  of  the  decisions  recently  handed  down 
by  the  New  York  Court  of  Appeals  arose  from 
a  peculiar  state  of  facts.  An  election  was  held 
in  the  town  of  Spencer  in  this  State,  on  Feb- 
ruary 10,  1891.  Some  of  the  officials  believed 
that  the  terms  of  all  the  excise  commissioners  had 
expired  and  all  the  printed  ballots  bore  the  names 
of  three  candidates  for  excise  commissioner. 
All  of  the  voters  except  one  cast  ballots  bear- 
ing the  three  names  for  this  office.  As  a  mat- 
ter of  fact,  the  term  of  only  one  excise  commis- 
sioner had  expired,  and  the  ballots  should  have 
borne  only  one  name  for  that  office.  One  of 
the  voters  scratched  off  the  names  of  two  can- 
didates on  his  ballot,  and  voted  for  John  Q. 
Shepard,  one  of  the  former  commissioners. 
Mr.  Shepard  afterward  served  as  a  commissioner 
and  signed  a  license  to  sell  liquor.  Suit  was 
afterward  brought  against  the  holder  of  the 
license  for  selling  without  a  valid  license,  but 
the  courts  sustained  his  right  to  sell  liquor,  de- 
claring that  Mr.  Shepard  had  been  legally  elected 
a  commissioner.  All  the  votes  cast  for  excise 
commissioner  at  the  election  were  invalid,  ex- 
cept the  one  from  which  two  names  had  been 
scratched,  and  this  one  vote  elected  Mr.  Shep- 
ard. The  Court  of  Appeals  has  affirmed  this 
judgment.  Elections  have  sometimes  occurred 
where  candidates  have  been  chosen  by  a  ma- 
jority of  one  vote,  but  cases  are  rare  where  onty 
one  legal  vote  has  been  cast,  and  that  vote  has 
resulted  in  the  election  of  a  candidate. 


The  London  Gazette  recently  announced 
three  important  law  appointments:  Sir  Charles 
Russell,  Q.  C,  M.  P.,  to  be  a  lord  of  appeal  in 
ordinary  in  room  of  the  late  Lord  Bowen; 
Sir  John  Rigby,  Q.  C,  M.  P.,  to  be  attorney- 
general,  and  Mr.  R.  T.  Reid,  Q.  C,  M.  P.,  to 

be  solicitor-general  in  place  of  Sir  John  Rigby. 
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The  London  Law  Journal  says  there  is  no  in- 
stance of  a  solicitor-general  not  having  the  offer 
of  the  higher  post  on  a  vacancy  arising  during 
his  term  of  office.     Sir  John  Rigby  is  the  first 
chancery    lawyer   to   be   appointed    attorney- 
general  for  twenty  years.     The  last  equity  law- 
yer who  held  the.  office  was  Sir  Richard  Bag- 
gallay,  who  was  appointed  in  1874,  in  succes- 
sion to  Sir  John  Karslake.     A  better  selection 
for  the  solicitor-generalship  than  that  of  Mr.  R. 
T.  Reid,  Q.   C,  M.   P.,  could  not  be  made. 
An   accomplished  lawyer  and  a  politician  of 
repute  in  the  House  of  Commons,   he  will  be 
certain  to  discharge  the  duties  of  the  office  in 
a  manner  worthy  of  its  best  traditions.     The 
son  of  Sir  James  Reid,  who  was  chief  justice  of 
the  Ionian  Islands,  he  was  born,  some  forty- 
nine  years  ago,  in  Dumfries.     After  a  distin- 
guished career  at  Oxford,  both  as  a  scholar  and 
an  athlete,  he  was  called  to  the  bar  at  the  Inner 
Temple  in  187 1,  and  was  appointed  a  queen's 
counsel  eleven  years  later.     In  the  early  part 
of  his  professional  career  he  was  a  contributor 
to  the  Times,  against  which  he  appeared  before 
the  Parnell  Commission,  in  company  with  Sir 
Charles    Russell,    Mr.    Lockwood,    and    Mr. 
Asquith.     It   is  a  somewhat  remarkable  fact 
that  both  the  English  law  officers  are  Scotch 
representatives.     Sir  John  Rigby  sits  for  For- 
farshire, and  Mr.  Reid  for  Dumfries  Burghs. 
What  is  even  more  remarkable  however  is  that 
not  one  of  the  lords  of  appeal  is  an  Englishman. 
Lord  Morris,  Lord  Macnaghten,  and  Sir  Charles 
Russell  are  Irishmen,  while  Lord  Watson,  the 
remaining  member  of  the  body,  is  a  Scotch- 
man.   

We  have  always  recognized  the  fact  that  law- 
yers might  fight  as  much  and  as  often  as  they 
desired  in  the  interest  of  their  clients,  and  then 
make  up,  but  the  rule  has  been  broadened  re- 
cently, and  the  gentlemen  who  cater  so  assidu- 
ously to  the  lawyers'  wants  and  sometimes  alleged 
needs  have  been  admitted  to  the  mystic  circles 
and  we  trust  will  leave  court  after  each  contest, 
joking  each  other  on  the  way  to  their  places  of 
alleged  toil  on  the  softness  of  the  legal  profes- 
sion in  allowing  themselves  to  be  persuaded 
by  them,  the  law  publishers,  that  their  needs 
are  many  and  expensive.  At  any  rate  we  pre- 
sume that  law  publishers  merely  conduct  litiga- 
tion to  gain  truth,  add  to  the  volume  of  reports 


and  give  the  poor  lawyer  a  little  chance  of  coin- 
ing some  of  Uncle  Sam's  birds  of  Paradise. 
The  General  Term  has  just  handed  down  its 
opinion  in  Little  v.  Banks,  granting  the  defend- 
ant a  new  trial,  and  holding  with  the  defendant 
that  after  the  three  years'  limitation  of  the  con- 
tract, as  set  out  in  the  opinion,  there  was  no 
liability  on  the  part  of  the  defendant,  on  his  re- 
fusal to  furnish  reports  at  the  price  agreed 
upon  in  the  contract.  The  opinion,  which  is 
published  in  full  in  this  issue  of  the  Journal, 
gives  all  the  facts  and  renders  a  statement  of 
them  here  superfluous.  We  trust  that,  if  all  law 
publishers  consider  this  a  profitable  advertise- 
ment, they  will  forthwith  address  the  editor  of 
this  paper,  who  will  be  pleased  to  begin  many 
suits  at  a  modest  fee  and  with  a  hope  of  further 
remuneration  as  each  case  progresses.  We 
might  even  take  some  of  our  expected  reward 
out  in  trade. 


CONSTRUCTION   OF    CONTRACT    AS    TO 
SALES    OF    REPORTS. 

NEW  YORK  SUPREME  COURT.  GENERAL  TERM,  THIRD 
DEPARTMENT,  FEBRUARY,  1894. 

William  C.  Little  v.  A.  Blbeckeb  Banks. 

APPEAL  by  the  defendant  from  a  judgment  for 
plaintiff  upon  a  verdict  of  a  jury  and  from  an 
order  denying  a  motion  for  a  new  trial  upon  the 
minutes. 

Rosendale  A  Heisberg,  for  appellant. 

Mills  &  Bridge,  for  respondent. 

Matham,  P.  J.  This  action  was  brought  and 
prosecuted  by  the  plaintiff  to  recover  damages  of 
the  defendant  for  an  alleged  breach  of  a  contract,  in 
writing,  made  and  entered  into  between  the  de- 
fendant and  the  State  of  New  York,  represented 
by  the  State  reporter,  secretary  of  state  and  comp- 
troller, for  publishing  the  reports  of  the  decisions 
of  the  Court  of  Appeals  for  three  years  from  De- 
cember 14,  1877.  The  contract  was  made  by  virtue 
of  the  provisions  of  chapter  448  of  Laws  .of  1876,  as 
amended  by  chapter  422  of  the  Laws  of  1877.  Code 
Civ.  Pro.,  §211. 

This  section,  after  conferring  upon  these  State 
officers  the  power  and  authority  to  make  contracts 
for  the  publication  of  the  reports  of  the  opinions  of 
the  Court  of  Appeals,  prescribing  generally  the 
kind  of  publication  and  the  maximum  price  at 
which  the  volumes  may  be  sold,  contains  this  pro- 
vision as  to  the  terms  of  the  contract :  ' '  Each  con- 
I  tract  so  entered  into  must  provide  for  the  publica- 
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tion  of  the  reports  for  three  years  from  the  expira- 
tion of  the  time  specified  for  that  purpose  in  the 
last  contract." 

The  next  section  provides  that  "  neither  the 
State  reporter  or  any  other  person  shall  obtnin  a 
copyright  of  the  opinions  contained  in  the  reports, 
and  the  same  may  be  published  by  any  person." 

On  the  12th  day  of  December,  1877,  the  defend- 
ant entered  into  a  contract  with  these  State  officers. 
The  principal  contention  on  this  appeal  is  as  to  the 
liability  of  the  defendant  for  a  failtfre  to  comply 
with  the  demand  of  the  plaintiff,  made  at  the  de- 
fendant's law-book  store  in  Albany,  for  the  deliv- 
ery to  the  plaintiff  of  certain  volumes  of  the  Court 
of  Appeals  Reports,  published  by  the  defendant  un- 
der this  contract,  the  delivery  of  which  was  de- 
manded by  the  agent  of  the  plaintiff  of  defendant's 
agent,  on  ten  different  days,  between  the  31st  of 
July  and  the  13th  of  August,  1890. 

For  failure  to  comply  with  these  demands  the 
plaintiff  recovers  of  the  defendant  $1,000,  being  the 
liquidated  damage  of  $100  for  each  of  the  ten  refu- 
sals. The  provisions  of  this  contract  for  which  this 
recovery  is  sought  to  be  upheld  reads  as  follows: 
>'  The  said  party  of  the  second  part  further  agrees 
that  he  will,  after  publication  of  any  volume  of  said 
reports,  in  pursuance  of  this  contract,  keep  the 
same  on  hand  for  open  and  public  sale,  and  will 
sell  and  deliver  the  same  to  any  and  all  person  or 
persons  desiring  to  purchase,  at  aud  for  the  price  of 
forty-eight  cents  per  copy  for  each  and  every  vol- 
ume, at  one  or  more  of  the  regular  law-book  stores 
in  the  city  of  Albany,  and  also  at  one  or  more  of 
the  regular  law-book  stores  in  the  city  of  New 
York,  and  that  the  same  will  be  simultaneously 
placed  on  sale  in  each  of  said  law-book  stores,  and 
also  that  he  will  sell  and  supply  at  the  designated 
book  stores  in  Albany,  at  the  contract  price,  to  any 
and  all  other  law-book  sellers,  such  number  of  cop- 
ies of  each  volume  as  they  shall  apply  for,  said  party 
of  the  second  part  however  not  being  required  to 
deliver  more  than  one  hundred  copies  of  any  one 
volume  to  any  one  applicant  or  firm  at  one  time,  or 
within  ten  days  after  the  delivery  of  that  number 
of  copies." 

The  contract  further  provides  that  for  a  breach  of 
any  of  the  terms  of  the  contract  the  defendant  shall 
forfeit  and  pay  to  the  people  of  the  State  the  sum 
of  $3,000,  as  stipulated  and  liquidated  damages,  to 
be  recovered  by  the  attorney-general,  or  under  his 
direction,  and  it  further  provides  as  follows:  "And 
it  is  further  agreed  that  for  any  failure  on  the  part 
of  the  party  of  the  second  part  to  keep  on  sale,  fur- 
nish and  deliver  the  aforesaid  volumes,  or  any  of 
them,  at  the  price,  and  as  hereinabove  provided, 
the  said  party  of  the  second  part  shall  forfeit  and 
pay  for  any  and  every  such  failure  the  sum  of  $100, 


hereby  agreed  and  fixed  upon,  not  as  a  penalty,  but 
as  the  liquidated  damages  suffered  by  the  person  or 
persons  aggrieved  thereby,  the  same  to  be  sued  for 
and  recovered  by  the  person  or  persons  aggrieved." 
It  is  insisted  on  the  part  of  the  defendant  that  the 
provisions  of  the  contract  above  quoted  are  limited 
as  to  time,  both  by  the  statute  under  which  the 
contract  was  authorized  to  be  entered  into,  and  by 
the  terras  of  the  contract  itself,  to  the  three  years' 
limitation  in  the  contract,  and  that  no  obligation 
was  imposed  thereby  after  a  lapse  of  more  than 
nine  years  after  the  contract  had  expired  by  its 
own  limitation. 

The  language  of  the  provisions  of  the  contract 
relied  upon  by  the  defendant  to  support  his  con- 
tention is  as  follows :  "That  it  is  agreed  on  the 
part  of  the  said  parties  of  the  first  part  that  the  said 
party  of  the  second  part  shall  have  the  publication 
of  said  reports  for  the  term  of  three  years  from  and 
after  December  14,  1877,  to  be  prepared,  and  as 
prepared  by  aud  under  the  direction  of  the  State 
reporter.  This  contract  not  to  include  volumes  67 
and  68  of  said  reports  now  partly  in  print." 

The  volumes  of  the  reports  demanded  by  the- 
plaintiff,  and  for  a  failure  to  deliver  which,  were 
Nos.  77,  78,  79  and  80,  which  were  published  by 
the  defendant  during  the  three  years  mentioned 
in  the  contract.  It  cannot  be,  and  is  not,  con- 
tended that  this  contract  authorized  or  permitted 
the  defendant  to  publish  the  reports  after  the  expi- 
ration of  the  three  years'  limit  fixed  by  that  instru- 
ment. 

But  it  is  contended  that  the  three  years'  limita- 
tion related  only  to  the  time  of  publication,  and 
not  to  the  time  for  which  the  defendant  contracted 
to  sell,  and  that  the  provision  requiring  him  to 
keep  the  volumes  published  by  him  on  sale  was  still 
operative  and  in  force  at  the  time  of  the  demand  of 
the  books  by  the  plaintiff.  This  is  a  question  of 
vital  importance  in  this  case,  and  one  not  easy  of 
solution. 

It  reaches  not  only  to  forfeitures  to  individuals  who 
are  refused  their  books  on  demand,  but  if  such  re- 
fusal is  a  violation  of  the  contract  for  which  an  in- 
dividual action  will  lie,  the  same  violation  would 
each  authorize  an  action  in  behalf  of  the  State  by 
the  attorney-general  to  recover  $5,000  forfeiture  to 
the  State  in  each  case.  If  therefore  the  defendant 
in  this  case  is  liable  to  the  plaintiff  for  ten  viola- 
tions of  the  contract,  he  would  be,  for  the  same 
reason,  liable  to  ten  forfeitures  to  the  State  of 
$5,000  each.  If  however  this  contract  by  a  fair 
construction  leads  to  such  ruinous  consequences  it 
is  not  the  province  of  the  court  to  intervene  to  save 
a  party  from  the  result  of  improvident  contracts  or 
the  serious  consequences  which  may  follow  from 

their  breach ;  but  when  the  construction  is  doubt- 
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ful,  and  the  real  intention  of  the  parties  obscure, 
that  fact  may  be  taken  into  consideration  in  en- 
deavoring to  arrive  at  the  meaning  and  intent  of 
the  contracting  parties. 

The  State  officers  who  were  empowered  by  the 
Legislature  to  make  this  contract  acted  under  spe- 
cial and  limited  authority  conferred  on  them  by  the 
statute  under  which  they  were  appointed  and  em- 
powered to  act.  It  expressly  limited  their  power  to 
contract  to  three  years  from  the  expiration  of  the 
time  specified  for  that  purpose  in  the  last  contract. 
Acting  upon  that  authority,  the  contract  made  by 
these  officers  for  this  work,  by  its  terms  terminated 
on  the  14th  of  December,  1877,  three  years  from 
the  time  of  its  date.  That  contract  was  succeeded 
by  the  one  in  suit,  dated  on  the  14th  of  December, 
1877,  the  first  recital  in  which  was  that  "the  exist- 
ing contract  for  the  publication  of  the  reports  of 
the  decisions  of  the  Court  of  Appeals,  known  as  the 
New  York  Reports,  expired  December  14,  1877, 
save  as  to  two  volumes  then  partly  in  print." 

This  contract  was  succeeded  by  one  made  by  the 
same  officers,  dated  December  14,  1880,  and  starting 
with  the  following  recital :  "  Whereas,  the  existing 
contract  for  the  publication  of  the  reports  of  the 
decisions  of  the  Court  of  Appeals,  known  as  the 
New  York  Reports,  expired  December  14, 1880,  save 
two  volumes  then  partially  in  print,"  etc. 

Thus  it  will  be  seen  that  by  the  successive  action 
of  these  State  officers,  they  regarded  their  power  to 
contract  in  any  case  as  limited  by  the  statute  to 
three  years,  and  at  the  end  of  that  period,  and  on 
making  a  new  contract  for  the  next  period  of  three 
years,  they  declare  that  the  previous  contract  "  has 
expired."  Can  it  be  successfully  maintained  that  if 
the  contract  has  expired,  so  that  its  obligations  cease 
to  bind  one  of  the  contracting  parties,  that  the 
other  party  remains  bound  without  any  direct  pro- 
visions extending  its  obligations  to  him? 

Both  the  State,  through  its  officers,  and  the  de- 
fendant seem  to  have  treated  this  contract  as  hav- 
ing expired  by  its  own  limitations  long  before  the 
plaintiff  made  this  demand  for  the  delivery  of  these 
books,  the  State  by  having  entered  into  another 
contract  for  the  same  kind  of  work  with  Weed  & 
Parsons,  and  the  defendant  by  having  disposed  of 
all  the  volumes  of  these  books  made  by  him  during 
the  three  years  fixed  in  the  contract  as  its  limit  of 
duration.  But  it  is  insisted  that  was  not  by  its 
terms  limited  to  any  precise  time  of  duration,  be- 
cause when  entered  upon  there  was  unfinished  work 
by  the  previous  contractor,  and  when  terminated 
by  the  contract  with  Weed  &  Parsons,  that  contract 
recognized  the  existence  of  two  unfinished  volumes 
in  the  hands  of  the  defendant  for  completion.  It 
seems  to  be  a  sufficient  answer  to  that  position  that 
the  State  officers  were  limited  by  the  statute  to  a 
contract  for  not  more  than  three  years.     But  if  the 


necessities  of  the  case  compelled  them  to  recognize 
the  unfinished  work  of  each  contractor  at  the  ex- 
piration of  the  three  years'  limitation  in  the  con- 
tract, that  necessity  could  not  extend  the  contract 
indefinitely,  beyond  the  time  necessary  to  complete 
that  unfinished  work ;  the  law  of  the  contract  would 
still  confine  its  completion  within  reasonable  limits, 
tested  by  the  amount  of  unfinished  work  and  the 
nature  of  the  contract. 

It  would  not  annul  all  limits  of  time  fixed  by  that 
instrument,  and  make  the  obligations  perpetual,  or 
extend  them  for  a  series  of  years. 

The  rule  seems  well  settled  that  where  the  time 
of  performance  of  a  contract  is  not  specified  in  terms 
therein,  the  law  interprets  the  contract  to  demand 
performance  within  a  reasonable  time.  Van  Wort 
v.  Albany  &  Susquehanna  R.  Co.,  67  N.  Y.  538; 
Wright  v.  Bank  of  Metropolis,  110  id.  237;  Colt  v. 
Owen,  90  id.  368;  Hodges  v.  Hudson  R.  R.  Co.,  49 
id.  223. 

We  are,  on  the  whole,  inclined  to  the  opinion  that 
the  fair  interpretation  of  this  contract  required  the 
defendant  to  print,  bind  and  keep  on  hand,  for  sale 
under  this  contract,  at  his  store,  such  books  as  the 
State  reporter  provided  him  with  the  material  to 
make,  during  the  three  years1  limitation  in  his  con- 
tract, and  for  such  reasonable  time  as  was  required 
to  finish  the  books  in  process  of  completion  after  the 
expiration  of  such  three  years'  limits  and  dispose  of 
them,  or  give  the  public  a  reasonable  time  to  obtain 
them  after  completion  of  such  unfinished  volumes 
under  the  favorable  terms  of  the  contract. 

It  is  quite  apparent  from  the  controversy  growing 
out  of  this  contract  that  there  lurks  iu  it  an  ambigu- 
ity which  alone  can  be  settled  by  judicial  interpreta- 
tion, probably  by  the  court  of  last  resort. 

Called  upon  as  we  are  to  construe  this  instrument 
upon  its  ambiguous  provisions,  we  should  not,  un- 
less clearly  justified  by  its  provisions,  give  it  an  un- 
reasonable interpretation,  and  such  an  one  as  will 
place  one  party  entirely  at  the  mercy  of  the  other. 

In  Russell  v.  Allen,  108  N.  Y.  288,  it  was  held 
that  when  there  is  uncertainty  or  doubt  as  to  the 
meaning  of  words  or  phrases  used  in  a  contract,  in 
seeking  for  the  intent  of  the  parties  as  evidenced 
by  the  words  used,  the  fact  that  a  construction  con- 
tended for  would  make  the  contract  unreasonable, 
and  place  one  of  the  parties  entirely  at  the  mercy  of 
the  other,  may  probably  be  taken  into  consideration. 
Jugal  v.  Fontell,  20  N.  Y.  21-28;  Wight  v.  Rensens, 
133  id.  298-305. 

In  this  case  the  copyright  of  all  matter  received 
by  the  defendant  from  the  reporter  is  prohibited  to 
the  State  and  defendant,  and  as  we  have  seen,  sec- 
tion 212  of  the  Code  throws  the  publication  and 
sale  of  the  volumes  covered  by  the  contract  open  to 
all,  giving  the  defendant  no  exclusive  privilege  or 

monopoly   of  the  same.      It  cannot  therefore  be 
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claimed  in  this  case  that  the  time  of  the  duration  of 
this  contract  can  be  measured  by  the  duration  of  a 
copyright,  as  the  defendant  cannot  protect  himself 
from  competition  in  that  way,  and  as  the  publica- 
tion and  sale  of  their  books  are  open  to  all,  the  re- 
fusal of  the  publication  by  the  defendant  after  the 
expiration  of  his  contract  cannot  deprive  the  public 
of  the  privilege  of  purchasing  the  same  of  other 
book  concerns. 

We  are  therefore  led  to  the  conclusion  that  the 
plaintiff  had  no  legal  right  at  the  time  of  the  de- 
mand of  these  books  of  the  defendant  to  insist  upon 
their  delivery,  and  no  cause  of  action  accrued  to 
him  to  demand  and  receive  this  forfeiture;  and  that 
the  learned  trial  judge  erred  in  not  dismissing  the 
complaint  on  the  motion  of  the  defendant. 

-Judgment  reversed,  and  a  new  trial  ordered,  costs 
to  abide  the  event. 

All  concur. 

—         ■         ♦ — 

INJUNCTION    AGAINST    ISSUE    OF    BOY- 
COTT CIRCULAR. 

new  york  8upreme  court,  general  .term,  first 
department,  april,  1894. 

slnsheiher  et  al.  t.  united  garment  workers 
of  America. 

Combinations  for  the  assertion  of  rights  or  protection  against 
wrongs  are  legal,  and  not  the  subject  of  injunction  unless 
they  infringe  upon  provisions  of  law. 

Courts  of  equity  will  be  studious  to  see  that  the  rights  of  all 
parties  are  protected,  and  that  the  forms  of  law  are  not 
permitted  to  be  used  on  behalf  of  one  party  against  an- 
other, when  the  party  seeking  the  Intervention  of  the  court 
has  been  endeavoring  to  secure  his  ends  by  means  similar 
to  those  which  he  seeks  to  enjoin  on  the  part  of  his  an- 
tagonist. 

Held,  That  a  preliminary  Injunction  should  not  have  been 
granted,  as  defendant's  act  in  issuing  such  circular  was 
not  In  violation  of  any  law,  but,  under  the  circumstances, 
was  a  legitimate  weapon  to  be  used  In  the  warfare  then 
going  on  between  the  two  combinations. 

Heid,  further.  That  the  defendants  had  the  right  to  adopt  a 
course  similar  to  that  pursued  against  them;  that  If  they 
were  guilty  of  any  violation  of  law,  the  plaintiffs  were 
equally  implicated,  and  that,  as  plaintiffs  did  not  come  into 
court  with  clean  hands,  equity  would  not  Intervene. 

APPEAL  from  an  order  granting  a  motion  restrain- 
ing the  defendants,  individually  and  in  their 
respective  capacities,  from  issuing  circulars  directed 
against  plaintiffs  to  tradesmen  iu  various  cities  re- 
questing the  discontinuance  of  trade  with  plaintiffs, 
and  from  boycotting  the  plaintiffs,  or  in  any  manner 
interfering  with  their  business. 

A.  L.  Fromtne,  for  appellant. 

William  N.  Cohen,  for  respondent. 

Van  Brunt,  P.  J.  It  is  exceedingly  difficult  to 
determine  what  the  precise  facts  are  from  an  ex- 
amination of  the  papers  submitted  upon  this  appeal. 
The  complaint  and  affidavits  upon  the  part  of  the 
plaintiff  contain  allegations  as  of  the  personal 
knowledge  of  the  party  verifying  the  same,  of  which 


it  is  apparent  that  such  party  could  not  have  had 
such  knowledge.  The  affidavits  also  contain  allega- 
tions of  conclusions  drawn  from  letters  which  are  not 
produced,  which  method  of  allegation  has  been 
often  enough  condemned.  The  affidavits  and  an- 
swer of  the  defendants'  are  subject  largely  to  the 
same  criticism.  What  the  true  facts  are  in  refer- 
ence to  the  claims  of  the  two  parties  to  this  action 
can  only  be  established  upon  the  trial  of  the  issues 
involved,  when  assertions  without  knowledge  can 
be  sifted  from  the  case,  and  conclusions  reached 
based  upon  legal  testimony. 

The  main  facts  in  reference  to  which  there  seems 
to  be  sufficiency  of  legal  proof  are  that  the  plaintiffs 
formed  part  of  a  combination  of  clothing  manufac- 
turers, having  for  its  ostensible  object  protection 
from  unjust  claims  upon  the  part  of  their  operatives, 
with  a  secret  purpose  to  break  down,  if  possible, 
any  organization  made  by  operatives  for  the  pur- 
pose of  advancing  wages  and  protecting  themselves 
in  their  employment.  The  defendant,  upon  the 
other  hand,  is  a  combination  of  operatives  associated 
together  for  the  purpose  of  protection  against  the 
exactions  of  employers,  the  advancement  of  their 
wages  and  the  compelling  of  employment  of  only 
those  persons  who  belong  to  their  association. 
Naturally,  the  interests  and  purposes  of  these  two 
associations  lead  to  contest  and  strife.  I  know  of 
no  law  which  prevents  combinations  either  for  the 
assertion  of  rights  or  protection  against  wrongs,  as 
long  as  the  acts  of  such  associates  do  not  infringe 
upon  the  provisions  of  law. 

Various  differences  had  arisen  between  the  plain- 
tiffs and  the  defendants ;  negotiations  were  had ; 
claims  of  bad  faith  upon  both  sides  were  advanced, 
and  the  result  was  the  issuance  of  circulars  by  the 
defendants,  some  time  prior  to  the  commencement 
of  this  action,  to  tradesmen  in  other  cities,  com- 
plaining of  their  treatment  by  the  plaintiffs  and 
others,  and  substantially  asking  that  they  discon- 
tinue trading  with  them,  as  long  as  this  condition 
of  affairs  existed.  And  finally  in  March,  1893,  the 
clothing  manufacturers  adopted  a  resolution  (claim- 
ing bad  faith  upon  the  part  of  the  operatives  and 
that  a  strike  had  been  ordered  in  the  shop  of  one  of 
the  members  of  the  association),  that  unless  the 
operatives  receded  from  their  position,  all  persons 
in  their  employ  belonging  to  the  association  of 
operatives  should  be  discharged. 

An  action  was  subsequently  commenced  by  the 
members  of  the  Clothing  Manufacturers'  Association 
collectively  against  the  defendants  for  the  relief 
prayed  for  in  this  action,  which  was  denied,  and  a 
motion  made  for  an  injunction  upon  the  ground  of 
misjoinder  of  parties.  Thereupon,  in  April,  this 
action  was  commenced,  and  a  motion  for  an  injunc- 
tion argued  in  June  and  decided  in  November. 
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I  fail  to  see  how  the  injunction  in  this  action  can 
be  sustained.  There  is  no  proof  of  any  acts  of  vio- 
lence upon  the  part  of  the  defendants,  or  of  any  in- 
jury to  property,  or  of  atiy  threats  or  intimidation. 
At  best  the  circulars  were  but  one  of  the  instru- 
ments used  by  the  defendants  in  their  contest  with 
the  association  of  which  the  plaintiffs  were  mem- 
bers. It  was  a  pursuiug  of  precisely  the  same  course 
against  the  Manufacturers'  Association  as  the  Manu- 
facturers' Association  were  urging  against  them. 
The  Manufacturers'  Association  claimed  the  right 
that  their  members  should  discharge  from  their  cm- 
ploy  all  persons  connected  with  the  defendants'  as- 
sociation unless  they  receded  from  certain  demands 
made  upon  one  of  their  members.  The  defendants 
notified  persons  engaged  in  the  trade,  of  the  con- 
troversies which  were  existing,  and  virtually  re- 
quested such  persons  not  to  deal  with  the  plaintiffs' 
firm  unless  such  differences  could  be  adjusted.  I 
fail  to  see  that  there  is  any  infringement  of  any  pro- 
visions of  law  in  the  issuance  of  such  a  circular. 

It  is  further  to  be  observed  that  at  the  time  of 
the  argument  of  this  motion  and  subsequent  to  the 
beginning  of  the  action  it  would  appear  that  the 
differences  between  the  plaintiffs  and  the  defend- 
ants had  been  adjusted,  and  an  agreement  entered 
into;  and  there  is  no  proof  that  any  of  the  circulars 
affecting  the  plaintiffs'  firm  were  issued  by  the  de- 
fendants for  some  time  prior  to  the  commencement 
of  this  action ;  aud  the  intention  to  issue  such  cir- 
cular is  expressly  denied.  It  is  true  that  in  one  of 
the  affidavits  read  upon  the  part  of  the  plaintiffs  it 
is  said  that  certain  circulars  were  distributed  through 
the  mails  as  late  as  the  27th  of  May,  1803.  But  it 
is  not  claimed  that  any  of  these  circulars  were 
issued  in  respect  to  the  plaintiffs'  firm;  nor  is  there 
any  legal  evidence  that  any  such  circulars  were  dis- 
tributed at  all.  It  is  at  most  hearsay,  and  there  is 
no  reason  whatever  given  for  the  failure  to  produce 
the  affidavit  of  some  person  who  had  personal 
knowledge  of  the  facts.  And,  as  already  observed, 
this  seems  to  be  a  feature  which  characterizes  all  the 
papers  upon  this  application. 

It  seems  to  me  obvious  that  the  clothing  manu- 
facturers had  the  right  to  lock  but  all  operatives  con- 
nected with  the  defendants'  association  because  of 
demands,  which  they  considered  unjust,  made  by  the 
defendant  upon  one  of  their  number,  and  that  the 
defendants  had  an  equal  right  to  endeavor  to  per- 
suade those  who  had  been  accustomed  to  deal  with 
members  of  the  Manufacturers'  Association  to  dis- 
continue their  trade. 

It  is  a  familiar  principle  in  equity  that  the  plain- 
tiff must  come  into  court  with  clean  hands.  Under 
the  circumstances  disclosed  by  the  papers  in  this 
case,  if  the  defendants  were  guilty  of  any  violation 
of  law  the  plaintiffs  were  certainly  equally  impli- 
cated ;  and  under  this  condition  of  affairs  it  is  diffi- 


cult to  see  how  they  would  have  the  right  to  the 
intervention  of  a  court  of  equity.  In  dealing  with 
questions  of  this  nature,  the  court  should  be  studi- 
ous to  see  that  the  rights  of  all  parties  are  protected ; 
and  that  the  forms  of  law  should  not  be  permitted 
to  be  used  on  behalf  of  one  party  against  another, 
when  the  party  seeking  the  intervention  of  the 
court  has  been  endeavoring  to  secure  his  ends  by 
means  similar  to  those  which  he  seeks  to  enjoin  on 
the  part  of  his  antagonist. 

Upon  the  whole  case  therefore  I  am  of  the  opinion 
that  the  injunction  should  not  have  been  granted, 
and  the  order  appealed  from  should  be  reversed, 
with  $10  costs  and  disbursements,  and  the  motion 
denied  with  $10  costs. 

Follett,  J.,  concurs. 

O'Brien,  J.,  concurring.  I  concur  in  the  result. 
The  assertion  of  a  right  or  the  attempt  to  redress  a 
wrong  on  the  part  of  either  employer  or  employee  is 
legal  and  proper.  When  the  means  employed  how- 
ever are  unlawful,  the  courts  will  intervene. 

If  the  plaintiffs  here  can  show  that,  while  legally 
asserting  their  rights  as  employers,  their  business 
has  been  unlawfully  interfered  with  by  the  defend- 
ants to  an  extent  entailing  grievous  and  irreparable 
injury,  then  I  think  there  would  be  presented  a  case 
wherein  the  court  could  by  injunction  restrain  the 
unlawful  means  employed.  From  the  affidavits 
used  upon  the  motion,  I  do  not  think  that  either  of 
these  propositions  sufficiently  appears  to  justify  an 
injunction  during  the  pendency  of  the  action.  That 
the  plaintiffs  were  entirely  without  fault  is  by  no 
means  made  evident,  nor  at  the  time  the  injunction 
was  granted  was  the  threatened  injury  serious.  The 
defendants  having  denied  under  oath  any  intention 
to  issue  any  more  circulars,  and  none  having  been 
issued  since  those  complained  of  in  the  prior  action, 
there  was  little,  if  any,  necessity  for  a  preliminary 
injunction,  and  no  injustice  would  have  resulted  if 
the  questions  at  issue  had  been  reserved  until  the 
trial. 

Without  expressing  an  opinion  therefore  as  to 
whether,  upon  the  facts  here  alleged,  an  injunction 
could  or  could  not  issue,  I  am  of  opinion  that  upon 
the  evidence  on  which  the  motion  was  made  the  pre- 
liminary injunction  should  not  have  been  granted, 
and  I  concur  therefore  in  the  reversal. 


MURDER  -  CONVICTION    WITHOUT    EVI- 
DENCE-JUDGMENT REVERSED. 

KENTUCKY  COURT  OF  APPEALS,  JANUARY  »,  1894. 

Shelby  v.  Commonwealth. 

1.  When  the  evidence  wholly  fails  to  connect  appellant  with  the 
murder  for  which  he  was  indicted  and  convicted,  and  dis- 
closes no  circumstance  inconsistent  with  his  innocence, 
the  judgment  must  be  reversed,  i, 
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2.  A  reversal  of  a  judgment  of  conviction  io  a  criminal  case 

cannot  be  granted  upon  the  sole  ground  of  Insufficient  evi- 
dence to  sustain  tbe  verdict;  but  If  there  is  no  evidence  or 
circumstance  conducing  to  show  tbe  guilt  of  an  accused, 
tbe  judgment  will  be  reversed  on  appeal. 

3.  Evidence  to  contradict  the  statement  of  a  witness,  as  to  a 

conversation  he  bad  with  the  appellant  as  to  a  collateral 
matter,  was  incompetent  and  prejudicial  to  the  accused, 

W.  0.  Bullit,  J.  D.  White  <t  Son,  J.  M.  Nirhoh 
and  W.  T.  White,  for  appellant. 

W.  J.  Hendrick,  for  appellee. 

1  PPEAL  from  Carlisle  Circuit  Court. 

Hazelrigg.  J.  On  the  moruing  of  October  15, 
1887,  Mrs.  Sallie  Moore  was  mysteriously  murdered 
while  engaged  at  work  at  her  home  in  Ballard 
county. 

She  and  her  two  sons,  James  and  Henry,  were 
living  together  on  a  public  road  leading  from  Hinkle- 
ville  to  Bandana,  along  which,  on  the  morning  of 
the  murder,  various  persons  were  seen  passing. 
Tbe  sons  left  the  house  about  sunrise  that  morning 
to  attend  to  some  work  on  a  part  of  their  land,  dis- 
tant something  over  a  mile  from  the  home  place. 
When  they  returned,  between  ten  and  eleven  o'clock, 
they  found  their  mother  lying  in  the  cook-room 
dead,  with  her  throat  cut  and  skull  crushed. 

A  trunk  belonging  to  Henry  Moore,  containing  a 
pocket-book  with  $480,  had  been  broken  open  and 
the  money  taken.  This  money  had  been  left  there 
by  one  Harvey  more  than  a  year  before,  and  it  was 
not  thought  that  any  oue  knew  it  save  Harvey  and 
the  two  Moore  boys,  as  they  agreed  not  to  tell  any 
one. 

In  an  adjoining  room  in  James'  trunk  there  was 
a  pocket-book  containing  $150,  which  was  not 
molested,  but  in  the  same  room  the  drawers  of  a 
bureau  had  been  ransacked,  and  some  change  be- 
longing to  Mrs.  Moore  taken.  Henry  Moore  had 
several  hundred  dollars  which  he  carried  in  his 
pocket. 

In  about  a  week '  after  the  murder  Ivan  Shelby, 
who  was  a  nephew  of  the  appellant,  was  arrested, 
charged  with  murdering  the  old  lady,  and  after  an 
exciting  trial,  in  an  intensely  excited  community, 
was  held  over  by  the  examining  court  for  further 
trial  without  bail.  In  these  proceedings  the  appellant 
took  an  active  part  in  defense  of  his  nephew.  He 
became  embittered  against  the  Moores  for  what  he 
termed  the  persecution  of  an  innocent  boy,  and  went 
so  far  as  to  use  harsh  and  unbecoming  language  with 
respect  to  the  murdered  woman.  Upon  the  termina- 
tion of  the  trial,  holding  over  his  nephew  without 
bail,  he  was  deeply  affected  and  distressed. 

In  April,  1888,  the  Shelbys— the  appellant  and 
his  nephew — were  each  indicted  for  the  murder. 
Upon  the  separate  trial  of  the  nephew  he  was  found 
guilty  and  sentenced  to  the  penitentiary  for  life; 
but  on  an  appeal  to  this  court  the  judgment  was  re- 


versed, after  which,  as  we  learn  from  the  current 
history  of  the  times,  he  was  taken  from  jail  and 
hung  by  a  mob. 

In  June,  1803,  the  appellant  was  tried,  convicted 
and  sentenced  to  the  penitentiary  for  life.  His 
motion  for  a  new  trial  having  been  overruled,  he  has 
appealed  to  this  court,  relying  mainly  on  the  fact 
that  there  is  an  utter  absence  of  testimony  connect- 
ing him  with  the  crime,  and  no  proof  whatever  of 
his  guilt. 

Passing  over  the  testimony  of  the  accused  and  his 
two  sons,  to  the  effect  that  he  was  at  home  at  work 
making  sorghum  molasses  on  the  morning  of  the 
murder,  and  that  of  his  neighbor,  Wigginton,  who 
was  at  work  with  him,  we  will  notice  briefly  the 
testimony  supposed  to  be  important  for  the  State, 
and  thought  to  show  the  guilt  of  the  prisoner. 

The  first  witness  was  M.  Moore,  who  testified  that 
after  the  committal  of  Ivan  he  was  one  of  his  guards 
and  had  the  following  talk  with  the  appellant,  who 
was  then  not  charged  with  the  crime:  "  We  was 
talking  about  the  case — Ivan  Shelby's — I  says  'Mort, 
I  don't  know  Ivan  Shelby  like  I  know  the  older 
ones.  There's  Alf.  and  Watt  and  yourself  I've  been 
acquainted  with  some  time,  may  be  for  twenty 
years,  but  I  don't  know  Ivan.'  He  stopped,  he 
throwed  his  eyes  to  the  ground  and  sorter  stamped 
his  foot  and  says,  '  Jim,  we'll  be  made  examples  of 
for  your  children  and  to  see.'  I  says,  'Mort,  what 
time  are  you  going  out;'  he  says  'now  directly.' 
Well,  I  overtaken  him  about  a  mile  from  his  place, 
going  out  home  too,  on  Sunday,  and  I  drove  my 
buggy  on  behind  his,  him  and  Miss  Nellie  Morton 
was  together,  me  and  Mr.  Joe  Tucker  was  together 
in  the  buggy,  and  when  we  got  to  the  corner  of 
Frank  Henderson's  field  he  drove  his  buggy  on,  I 
turned  to  the  left  to  go  home.  He  stopped  and 
says,  'Jim,  I  want  to  talk  to  you.'  I  got  out  of  my 
buggy;  he  started  in  the  woods,  and  went  about 
fifteen  steps  from  the  road.  He  stopped.  I  went 
and  laid  my  hand  on  his  shoulder  and  I  looked  at 
bim,  and  I'll  tell  you  it  hurt  my  feelings  to  look  at 
him." 

Question  by  Commonwealth.     "  Did  you  weep? " 

Answer.  "I  did.  He  made  this  remark;  no,  I 
am  a  little  too  fast  on  that.  When  I  wept  he  looked 
at  me  and  said :  '  0  God ;  I  wish  I  could  cry,'  and 
turned  from  me  and  said,  'Jim,  I'll  be  at  your 
house  to-morrow  and  tell  you  all  about  it,'  and  went 
back  to  his  buggy  and  I  went  back  to  mine.  I 
think  he  cried." 

Question.     "  Was  he  excited  or  not?  " 

Answer.  "  Well,  I  do  think  he  was.  I  know  he 
was;  thiuk  nothing  about  it;  said  he  couldn't  cry; 
wished  to  God  he  could." 

On  cross-examination  the  witness  volunteered  the 

statement  that  he  took  this  to  mean  that  Mort  and 

Ivan  "  had  done  made  an  agreement  and  done  tha^ 
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deed."  This  was  objected  to,  but  what  action,  if 
any,  the  court  took  on  it  does  not  appear  from  the 
record.  The  witness  afterward  met  the  accused, 
but  no  further  talk  of  importance  occurred  between 
them. 

The  State  next  introduced  Mrs.  Thornberry,  who 
proved  that  a  week  before  the  killing  she  saw  two  men 
near  Mrs.  Moore's  leisurely  coming  from  the  direc- 
tion of  Mrs.  Scott's,  and  going  down  the  lane,  as 
she  supposed,  to  a  turkey-shooting  match  in  the 
neighborhood ;  one  of  them  she  took  to  be  Mort 
Shelby,  but  didn't  know  the  other. 

C.  C.  Homer,  next  introduced,  said  that  during 
the  examining  trial  of  Ivan  Shelby  he  was  ap- 
proached by  the  appellant,  who  told  him  that  he 
had  learned  that  he,  the  witness,  was  a  detective, 
and  offered  him  $100  to  come  down  to  his,  appel- 
lant's, house  and  help  him  work  up  the  case ;  that 
be  believed  that  Hall  Moss  was  the  guilty  man. 
Witness  went  down  to  the  neighborhood  and  saw 
the  appellant,  who  asked  hi  in  how  it  would  do  for 
Nellie  Eubank  to  swear  in  Ivan's  case  that  she  saw 
Hall  Moss  running  with  his  hat  in  his  hand  oil  the 
day  of  the  murder  from  Mrs.  Moore's  house  toward 
Moss'  house ;  that  he  asked  him  if  she  saw  this,  and 
he  answered  that  she  would  swear  it.  Witness  told 
him  that  as  Miss  Eubank's  character  was  bad,  she 
would  have  to  be  corroborated.  He  said  "  he  would 
try  to  find  where  the  stick  was  cut,  and  that  he 
could  dry  limbs  by  the  fire.  Defendant  knew  I  was 
a  detective."  He  said  that  there  were  $900  in  gold 
at  Moore's  (this  rumor  is  shown  by  other  testimony 
to  have  been  communicated  to  the  accused  and 
others  after  the  murder). 

A.  J.  Moore  proved  that  on  the  morning  of  the 
murder  he  went  to  Shelby's  bouse  and  found  him 
at  work  making  sorghum  with  bis  two  sons  and 
Wigginton,  and  told  him  about  the  killing,  and  he 
said  that  Pemberton  was  the  man  that  killed  her; 
that  he  was  a  thief  and  had  stolen  corn  from  him. 
That  night  at  Mrs.  Moore's  house  they  took  a  vote 
on  who  was  guilty,  and  fourteen  out  ofsixteeu  voted 
that  Pemberton  was  guilty,  and  Shelby  thought  so 
too. 

David  Hudson  testified  that  on  the  day  after  the 
murder  he  saw  the  accused  over  at  Mrs.  Moore's  and 
"saw  something  on  his  shoes  that  looked  like 
blood ;  it  was  on  both  shoes  about  alike ;  it  extended 
from  the  toes  to  the  instep;  never  worked  around 
the  pan  of  a  sorghum  mill  and  didn't  know  what 
effect  it  would  have  on  leather." 

O'Donley  also  proved  that  the  accused,  on  the 
day  after  the  murder,  passed  excitedly  among  the 
groups  of  men  and  among  the  officers  from  Paducab, 
who  were  at  the  Moore  house  investigating  the  mur- 
der, with  blood  on  his  shoes. 

Winfield   Scott,    introduced   for  the    State   and 


whose  character,  it  is  argued  in  the  record,  was  im- 
peached "by  many  witnesses  and  sustained  by 
none,"  swears  that  while  Ivan  was  in  jail  the  ac- 
cused tried  to  get  him  to  swear  that  he  saw  Hall 
Moss  running  back  of  Henry  Turner's  field  on  the 
morning  of  the  murder,  with  his  hat  off,  and  agreed 
that  he  would  give  him  $50  to  so  swear;  that  Alf. 
Shelby,  another  uncle  of  Ivan's,  saw  him  and  asked 
him  if  he  saw  Hall  Moss  there,  and  he  told  him  no, 
and  he  said  he  wanted  nothing  more  to  do  with 
him. 

George  Ragland  proved  that  a  short  while  before 
Ivan's  trial  he  saw  the  appellant  at  Scott's  house, 
and  that  Shelby  told  him  that  "Scott  knew  some- 
thing about  the  Moore  matter,  but  he  could  not  get 
it  out  of  him ;  and  wanted  witness  to  assist  in  get- 
ting Scott  to  come  down  to  Bandana  where  they 
could  get  the  facts  out  of  him." 

Mrs.  Clark,  supposed  to  be  a  very  important  wit- 
ness, testified  that  "she  saw  Mort  Shelby  after  the 
murder  a  short  while  at  Bratton's,  a  brother-in-law 
of  Shelby's;  his  wife  and  Nellie  Morton,  who  then 
lived  with  defendaut,  were  there;  Mort  and  his 
family  bad  just  returned  from  a  visit  to  Ivan  Shelby 
in  jail;  we  were  talking  about  the  murder,  and 
Nellie  Morton,  sometimes  called  Nellie  Eubank, 
who  lived  with  Mort  at  the  time,  but  who  bad  lived 
with  Ivan  at  the  time  of  the  murder,  and  she  said 
she  did  not  care  if  Mrs.  Moore  was  killed  because 
they  had  that  innocent  boy  prosecuted,  and  Mort 
said  her  d — d  old  throat  ought  to  have  been  cut 
forty  years  ago ;  that  she  was  a  liar  and  a  tattler, 
and  it  was  a  slip  of  her  d — d  old  tongue  that  caused 
her  throat  to  be  cut;  that  she  was  nothing  but  a 
mischief  maker." 

Mrs.  McElyea  testified  that  "she  saw  the  appel- 
lant at  Mrs.  Moore's  on  the  night  after  the  murder, 
and  he  said  '  no  white  man  did  it,  a  negro  did  it;' 
he  was  chewing  tobacco  very  fast,  seemed  restless 
and  nervous,  kept  his  feet  going*." 

The  Commonwealth  then  introduced  proof  show- 
ing it  to  be  improbable  that  Pemberton  committed 
the  murder,  and  Hall  Moss  testifies  that  he  didn't 
do  it. 

David  Sims,  of  color,  proved  that  about  a  week 
after  the  murder  he  heard  the  appellant  "  ask  Ivan 
what  the  news  was."  Ivan  said  "bad  news." 
They  went  off  and  talked,  and  witness  heard  nothing 
more. 

The  next  and  last  witness  introduced  for  the  State, 
Tom  Stuart,  testified  that  Mort  came  to  see  him, 
and  learn  what  his  testimony  would  be  in  Ivan's 
case ;  he  was  accusing  Henry  Moore  and  others  of 
doing  the  murder.  He  said  that  if  it  had  not  been 
for  the  slip  of  the  tongue  the  d — d  old  b — 's  throat 
would  not  have  been  cut ;  that  they  had  Ivan  into 
it,  and  he  was  afraid  they  would  get  him  into  it. 
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We  have  thus  given  in  some  detail  the  testimony 
upon  which  the  State  relied,  and  we  are  unable  to 
say  that  there  is  any  evidence  whatever  connecting 
the  accused  with  this  horrid  crime.  There  is  no 
circumstance  at  all  inconsistent  with  his  innocence. 
His  own  testimony,  though  corroborated  by  others 
and  free  from  contradiction  or  inconsistency,  might 
have  been  ignored  by  the  jury,  and  if  there  had 
been  any  evidence  or  circumstance  offered  by  the 
State  conducing  to  show  guilt,  we  could  not  disturb 
the  verdict. 

We  need  not  discuss  this  testimony.  Its  mere 
statement  is  sufficient  to  show  that  it  falls  short  of 
its  purpose.  It  would  take  a  vivid  imagination  in- 
deed to  transvert  the  vague,  unsatisfactory  and  in- 
comprehensible jargon  of  Ivan  Moore  into  a  solemn 
confession  of  guilt  made  by  the  deceased.  Still  less 
is  it  evidence  of  guilt  or  a  circumstance  indicating 
guilt  that  the  appellant  should  draw  attention  to 
himself,  incur  the  hostility  of  the  Moores,  and  invite 
a  prosecution  by  going  about  the  county  denounc- 
ing the  old  lady  in  harsh  and  unfeeling  language. 

The  proof  that  he  attempted  to  hire  Scott  to  swear 
falsely  in  Ivau's  behalf  is  admittedly  unworthy  of 
belief,  and  if  true  would  throw  no  light  on  his  own 
guilt.     He  was  not  then  charged  with  the  crime. 

Whatever  may  be  uncovered  now  of  this  crime, 
we  are  certain  that  the  record  before  us  discloses 
nothing  upon  which  the  verdict  can  be  allowed  to 
rest.  There  are  a  number  of  errors  of  law  occurring 
during  the  trial,  but  they  are  insignificant  as  com- 
pared to  the  question  we  have  discussed. 

The  assessor,  for  example,  proved  that  when  he 
took  the  list  of  the  appellant,  a  week  before  the 
killing,  he  told  appellant  that  he  thought  the  Moores 
had  money,  but  they  had  given  in  none;  and  the 
appellant  told  him  that  the  Moores  had  no  money, 
as  old  man  Moore  had  bought  land  with  what  money 
he  had.  The  Commonwealth  was  permitted  to 
prove  the  assessorTiad  made  different  statements 
from  this  at  various  times  when  the  appellant  was 
not  present,  viz. :  that  the  appellant  had  told  him 
that  the  Moores  had  money,  and  that  he  ought  to 
make  them  give  it  in  for  taxation. 

The  testimony  of  the  assessor  as  to  what  took 
place  between  the  appellant  and  himself  on  the 
collateral  matter  was  conclusive  on  that  question, 
and  it  was  prejudicial  to  the  appellant  to  show,  by 
incompetent  testimony,  that  he  knew,  prior  to  the 
killing, that  the  Moores  had  money  in  their  possession. 

While  this  court  has  no  power  to  reverse  a  judg- 
ment of  conviction  in  a  criminal  case  upon  the  sole 
ground  that  there  was  not  sufficient  evidence  to 
sustain  the  verdict,  yet  we  may  do  so,  and,  we  may 
add,  it  becomes  our  duty  to  do  so  when  the  record 
discloses  no  evidence  or  circumstance  conducing  to 
show  the  guilt  of  the  accused. 


The  judgment  is  reversed,  with  directions  to  grant 
the  appellant  a  new  trial,  and  for  proceedings  con- 
sistent with  this  opinion. 

THE  TRIAL  OF  WILLIAM  BURKE.  MUR- 
DERER AND  BODY-SNATCHER. 

CLOSE  to  the  far-famed  High  street  of  Edinburgh 
stands  the  Parliament  House,  and  within  the 
Parliament  House  is  the  hall  dedicated  to  the  use  of 
the  High  Court  of  Justiciary.  Here  it  was  that,  not 
many  weeks  ago,  Monson  took  his  trial  for  the  wil- 
ful murder  of  Cecil  Hambrough,  and  was  acquitted ; 
and  here  it  was  that  some  sixty-five  years  further 
back  in  time,  William  Burke,  a  cold-blooded  scoun- 
drel, who  made  a  trade  of  murder  and  body-snatch- 
ing, was  indicted  for  three  of  the  ghastly  crimes 
among  the  many  that  he  was  known  to  have  com- 
mitted. On  behalf  of  the  defense  a  preliminary 
objection  was  raised  to  the  inclusion  of  three  counts 
for  murder  in  the  one  libel;  and,  after  hearing  much 
argument,  the  lord  justice  clerk  and  his  colleagues 
ruled  that  the  public  prosecutor  must  elect  on 
which  count  he  would  proceed.  The  lord-advocate 
then  decided  to  take  the  charge  of  murdering  a 
woman  called  Madgy  McGoosegal.  The  trial  that 
followed  was  remarkable  in  many  ways — in  its  reve- 
lation of  the  horrible  system  pursued  by  the  ac- 
cused, of  the  shameful  traffic  carried  on  by  the 
medical  schools  with  those  who  offered  bodies  for 
dissection,  and  in  respect  to  the  language  used  by 
the  lord  justice  clerk  in  passing  sentence  on  the 
prisoner. 

Burke's  system  need  not  be  explained  in  detail. 
Unsuspecting  persons  were  decoyed  on  one  pretext 
or  another  to  the  house  in  which  he  and  the  woman 
Helen  McDougal  (who  was  indicted  with  him)  lived. 
Then  they  were  smothered  or  strangled.  Afterward 
came  the  business  transactions  with  the  surgeons, 
Hare  being,  in  the  general  way,  the  intermediary 
by  whom  the  details  were  arranged.  These  mis- 
creants, according  to  the  evidence  of  David  Pater- 
son,  the  keeper  of  the  museum  of  a  certain  Dr. 
Knox,  "  frequently  brought  subjects  to  the  lecture- 
rooms."  Again,  "he  had  heard  of  a  class  of  per- 
sons who  provided  bodies  which  had  never  been  in- 
terred." 

Then  came  another  witness,  the  wretch  Hare, 
whose  testimony  was  accepted  by  the  crown.  He 
described  the  murder  as  he  had  witnessed  it,  know- 
ing, too,  that  the  crime  was  deliberately  planned. 
The  unhappy  old  woman  had  been  plied  with 
liquor.  She  was  so  drunk  that  she  could  not  stand. 
Burke  stood  stride  over  her,  then  laid  himself  down 
upon  her,  his  breast  being  on  her  face.  "  She  gave 
a  little  cry,  and  then  moaned  a  little."  Burke  put 
one  hand  upon  her  nose  and  mouth,  and   the  other 

under  her  chin,  and  stopped   her  breathing.     This 
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was  continued  for  ten  or  fifteen  minutes.  He,  Hare, 
never  spoke  while  this  was  going  on.  He  sat  all 
the  while  on  a  chair.  The  two  paramours  of  the 
murderers  were  in  the  room  at  the  same  time.  They 
ran  into  the  passage  when  the  victim  gave  a  cry, 
but  not  one  of  them  lifted  a  finger  to  save  her  from 
the  diabolical  manipulation  of  the  active  murderer, 
Burke.  When  the  work  was  done,  the  women 
came  in  again  and  went  to  bed. 

In  the  morning  a  box  was  brought,  as  arranged 
witli  the  doctor's  man.  Burke  and  Hare  put  the 
body  in  the  box,  and  the  doctor's  man  pressed  it 
down.  The  dead  woman's  hair  hung  over  the  side, 
and  one  of  them  put  that  in,  saying  "  it  was  a  bad 
thing  to  have  it  hanging  out."  Then  the  box  was 
roped  and  taken  off  to  Surgeon's  square,  where  it 
found  a  temporary  resting  place  in  a  cellar.  The 
porter  was  paid  5s.  by  the  keeper  of  the  museum ; 
Burke,  £2  7s.  6d.,  and  Hare  a  like  amount,  with  an 
understanding  that  there  would  be  £5  more  for  the 
murderers  in  a  day  or  two. 

Such,  in  brief,  was  the  evidence  as  to  facts.  The 
jury  retired,  and,  after  fifty  minutes'  deliberation, 
returned  into  court  with  a  verdict  of  guilty  against 
Burke,  and  of  not  proven  as  regarded  the  female 
prisoner. 

So  impressed  were  the  judges  with  the  horrible 
and  atrocious  methods  which  the  evidence  had  dis- 
closed, that  they  seem  to  have  lost  their  judicial  bal- 
ance. The  lord  justice  clerk,  in  passing  sentence, 
said :  "  The  only  doubt  I  have  in  my  mind  is 
whether,  to  satisfy  the  violated  laws  of  your  coun- 
try, and  the  voice  of  public  indignation,  your  body 
ought  not  to  be  exhibited  in  chains,  to  bleach  in 
the  winds,  in  order  to  deter  others  from  the  com- 
mission of  similar  offenses.  But  taking  into  con- 
sideration that  the  public  eye  would  be  offended  by 
so  dismal  a  spectacle,  I  am  willing  to  accede  to  a 
more  lenient  execution  of  your  sentence,  and  that 
your  body  should  be  publicly  dissected.  I  trust 
that  if  it  is  ever  customary  to  preserve  skeletons, 
your  skeleton  will  be  preserved,  in  order  that  pos- 
terity may  keep  in  remembrance  your  atrocious 
crimes." 

Burke  heard  his  doom  with  unshaken  firmness. 
Not  a  muscle  of  his  face  quivered.  Parenthetically 
it  may  be  mentioned  that  Hare,  his  partner  in 
crime,  afterward  confessed  to  having  been  con- 
cerned with  him  in  no  less  than  twelve  different 
murders,  and  that  he  knew  of  another,  for  which 
however  he  disclaimed  any  personal  responsibility. 

Burke  met  his  fate  face  to  face  with  nearly  fifty 
thousand  fellow-creatures,  who  greeted  him  with 
tumultuous  yells  of  execration  when  he  appeared 
upon  the  scaffold,  and  from  whom,  as  from  one  man, 
arose  a  prolonged  and  deafening  cheer  when  the 
drop  fell  and  the  human  murderer  of  many  paid  the 
price  of  his  one  life  for  all  his  crimes. 


Happily  we  live  in  more  enlightened  times;  exe- 
cutions no  longer  take  place  in  public,  judges  do 
not  address  the  convicted  in  such  language  as  the 
lord  justice  clerk  held  to  Burke,  and  prisoners  are 
no  longer  dissected,  as  if  dissection  were  to  be 
treated  as  part  of  the  punishment. 

There  is  no  shame  in  dissection.  Even  at  the 
time  when  Burke  was  tried  the  law  of  France  ex- 
empted the  bodies  of  criminals  from  dissection. 
But,  though  our  laws  also  have  been  changed  in 
this  respect,  human  nature  remains  the  same,  and  if 
in  our  own  day  there  were  so  high  a  market  price 
obtainable  for  human  bodies,  the  motive  which  set 
Burke  and  Hare  to  work  might  possibly  call  into 
like  activity  the  latent  energies  of  criminals  of  sim- 
ilar capacity  for  wholesale  and  systematic  murder. 

Dr.  Robert  Enox,  who  has  been  mentioned  above, 
was  in  his'  day  a  celebrated  anatomist,  and  his 
name  was  associated  with  that  of  Burke  and  Hare, 
not  only  iu  connection  with  the  traffic  in  bodies  of 
murdered  people,  but  also  in  relation  to  their  loath- 
some business  as  resurrection  men.  These  two  mis- 
creants, it  will  be  borne  in  mind,  were  body-lifters 
as  well  as  murderers.  They  were,  as  the  Sanitary 
Record  recently  pointed  out,  the  sacrilegious  de- 
spoilers  at  midnight  of  unwatched  churchyards  — 
and  the  further  charge  against  them  was  that  they 
robbed  graves  in  order  to  dispose  of  their  unholy 
merchandise  to  surgeons  anxious  to  obtain  "  sub- 
jects." The  first-named  of  the  two  ruffians  was  in- 
deed charged  with  murder,  as  before  explained,  and 
he  had  the  honor  in  consequence  of  introducing  a 
new  word  into  the  English  language.  Dr.  Knox's 
character,  it  is  true,  was  completely  cleared;  but, 
although  he  lived  for  many  years  after  the  celebra- 
ted trial,  he  never  got  quite  over  the  imputation 
that  had  been  thrown  upon  him. 

Upon  the  question  of  the  supply  and  demand  of 
human  subjects  for  surgical  treatment,  attention 
may  be  called  to  a  startling  article  which  appeared 
in  the  January  issue  of  the  Bookworm.  According 
to  this  magazine,  "  One  of  the  most  unique  and  re- 
markable institutions  in  the  world  is  the  '  Bone 
Circulating  Library,' an  attachment  to  the  College 
of  Physicians  and  Surgeons,  New  York  city.  In 
this  room,  which  is  fitted  up  with  shelves,  cases, 
etc.,  just  as  any  other  library  room,  are  hundreds 
of  human  bones  of  all  sizes  and  forms.  The  bones, 
which  are  numbered  and  labelled,  are  in  order  on 
the  shelves  and  in  the  cases,  an  attendant  being 
always  on  band  to  act  in  the  same  capacity  as  a 
librarian.  During  the  day  scores  of  students  flock 
in  and  out  of  this  uncanny  place,  carrying  packages 
of  strange  appearance  in  their  hands  or  sticking 
out  of  their  pockets.  These  packages  are  made  up 
of  human  bones,  which  they  are  returning  or  taking 
from  the  'Bone  Circulating  Library.'"—  The  Brief. 
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AMENDMENTS  AND  NEW  LAWS  OF  1894. 

[Former  numbers  12,  13,  14,  15,  16  and  18  of  the 
Journal  give  the  amendments  by  the  General  Laws 
of  1894,  prior  to  ones  noted  in  this  issue.] 

All  laws  and  amendments  are  now  in  effect  ex- 
cept where  specially  noted  as  not  taking  effect  until 
a  date  given. 

Code  of  Civil  Procedure. 

Section  873,  amended  by  chap.  428,  L.  1894,  to 
read  viz. : 

Order  for  examination.  The  judge  to  whom  such 
an  affidavit  is  presented  must  grant  an  order  for  the 
examination,  if  nn  action  is  pending;  if  no  action  is 
pending  he  must  grant  it  if  there  be  reasonable 
ground  to  believe  that  an  action  will  be  brought,  as 
stated  in  the  affidavit,  and  that  the  application  is 
made  in  good  faith  to  preserve  the  expected  testi- 
mony ;  otherwise  he  must  dismiss  the  application. 
Where  the  person  to  be  examined  is  a  party  to  a 
pending  action,  or  is  expected  to  be  a  party  to  an 
action  to  be  brought,  the  order  may,  in  the  dis- 
cretion of  the  judge,  designate  and  limit  the  par- 
ticular matters  as  to  which  he  shall  be  examined. 
In  every  action  to  recover  damages  for  personal  in- 
juries, the  court  or  judge,  in  granting  an  order  for 
the  examination  of  the  plaintiff  before  trial,  may,  if 
the  defendant  apply  therefor,  direct  that  the  plain- 
tiff submit  to  a  physical  examination  by  one  or  more 
physicians  or  surgeons,  to  be  designated  by  the  court 
or  judge,  and  such  examination  shall  be  had  and 
made  under  such  restrictions  and  directions  as  to 
the  court  or  judge  shall  seem  proper.  In  any  action 
brought  to  recover  damages  for  personal  injuries, 
where  the  defendant  shall  present  to  the  court  or 
judge  satisfactory  evidence  that  he  is  ignorant  of 
the  nature  and  extent  of  the  injuries  complained  of, 
the  court  or  judge  shall  order  that  such  physical 
examination  be  made,  and  if  the  party  to  be  ex- 
amined shall  be  a  female  she  shall  be  entitled  to 
have  such  examination  before  physicians  or  surgeons 
of  her  own  sex.  The  order  must  require  the  party 
or  persons  to  be  examined  to  appear  before  the 
judge,  or  before  a  referee  named  in  the  order,  for 
he  purpose  of  taking  the  examination,  at  a  time  and 
place  therein  specified.  The  order  must  also  direct 
the  time  of  service  of  a  copy  thereof;  which  must 
be  made  within  the  State,  not  more  than  twenty, 
nor  less  than  five  days,  before  the  time  fixed  for  the 
examination,  unless  special  circumstances,  making 
a  different  time  of  service  necessary,  are  shown  in 
the  affidavit,  and  that  fact  is  recited  in  the  order. 

Section  1042,  amended  by  chap.  343,  L.  1894,  to 
read  viz. : 

On  a  day  designated  by  the  county  clerk,  not  less 
than  fourteen  nor  more  than  twenty  days  before  the 
day  appointed  for  holding  each  term  of  the  Circuit 
Court  or  of  the  Court  of  Oyer  and  Terminer,  where 


a  Circuit  Court  is  not  appointed  to  be  held  at  the 
same  time ;  or  of  the  County  Court,  except  a  term 
designated  for  the  hearing  and  decision  of  motions, 
and  trial  and  other  proceedings,  without  a  jury ;  or 
of  the  Court  of  Sessions,  where  a  term  of  the  County 
Court  is  not  appointed  to  be  held  at  the  same  time; 
or  of  a  mayor's  or  recorder's  court,  at  which  issues 
are  triable  by  a  jury ;  or  on  the  day  to  which  the 
drawing  is  adjourned,  as  prescribed  in  section  ten 
hundred  and  forty-five  of  this  act,  the  clerk  of  the 
county  in  which  the  term  is  to  be  held,  in  case  such 
county  contains  less  than  one  hundred  thousand  in- 
habitants, must  draw  the  names  of  thirty-six  per- 
sons, and  in  counties  containing  one  hundred  thou- 
sand inhabitants'  or  over  the  names  of  forty-eight 
persons,  and  any  additional  number  ordered  accord- 
ing to  law,  to  serve  as  trial  jurors  at  the  term. 


LEGAL   OBITUARY. 
CnAUNCEY  Shaffer. 

CHAUNCEY  SHAFFER,  one  of  the  best-known 
attorneys  in  New  York  city,  died  May  15th  at 
his  residence,  683  East  One  Hundred  and  Thirty- 
fifth  street.  Mr.  Shaffer  was  seventy-five  years  old, 
and  had  been  ill  for  two  years,  and  confined  to  his 
bed  since  January  last.  He  was  born  in  Binghamton, 
and  after  a  local  schooling  went  to  VTesleyan  Uni- 
versity, where  he  was  graduated  in  1840.  Be  was 
admitted  to  the  bar,  and  went  to  Michigan,  where 
he  remained  five  years.  He  returned  to  New  York 
in  1845.  Mr.  Shaffer  became  famous  as  a  criminal 
lawyer,  and  during  his  long  practice  defended 
thirty-four  murderers,  none  of  whom  was  convicted 
of  murder  in  the  first  degree.  He  was  appointed 
with  Judge  Sedgwick  to  prosecute  the  celebrated 
Stevens  poisoning  case  in  1868.  He  was  attorney 
for  the  plaintiffs  in  the  unsuccessful  suit  of  the 
Jumel  heirs  against  the  city  of  New  York.  Mr. 
Shaffer  bad  his  law-office  for  twenty  years  in  the 
Bennett  building.  Bourke  Cockran  studied  law 
under  him,  and  attributes  his  oratorical  success  to 
the  training  he  received  uuder  Mr.  Shaffer.  Ten 
years  ago  Mr.  Shaffer  formed  a  law  partnership  with 
his  grandson,  and  since  that  time  the  firm  bad  been 
Shaffer  &  Burt.  In  1870  Mr.  Shaffer  ran  for  district 
attorney  as  an  independent  Democrat,  and  was  de- 
feated. He  married  Maria  R.  Warner,  of  Middle- 
town,  Conn.  They  had  one  child,  who  is  Mrs. 
William  C.  Burt.  Mrs.  Shaffer  survives  her  hus- 
band. 

John  Vandbnburg. 

John  Vandenburg  died  at  his  home  in  Clyde,  N. 
Y.,  on  May  14th,  of  heart  disease.  He  was  born  at 
Coxsackie,  Greene  county,  in  1828,  and  had  resided 
in  Clyde  for  about  forty  years.  He  served  two 
terms  in  the  Assembly,  in  1866  and  1867.  Since 
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1876  he  has  been  the  law  partner  of  Senator  Suxton. 
He  was  district  attorney  of  Wayne  county,  and 
ranked  high  as  a  criminal  lawyer.  He  was  a  prom- 
inent Mason,  and  was  at  one  time  deputy  grand 
master  of  the  State. 


(Sovvtspon&mcc. 

Reform  of  the  Judicial  Organization — Sugges- 
tions for  the  Constitutional  Convention. 
Editor  of  the  Albany  Law  Journal: 

It  is  to  be  hoped  that  the  coming  constitutional 
convention  will  reform  the  judicial  organization  of 
the  State. 

At  present  there  is  a  so-called  Court  of  Appeals, 
which  is  one  for  the  correction  of  errors  rather  than 
for  appeals. 

At  times  there  are  practically  two  such  courts, 
called  First  and  Second  Divisions,  of  equal  author- 
ity, and  with  no  common  tribunal  to  reconcile  con- 
flicting decisions.  There  is  a  so-called  Supreme 
Court,  although  its  judgments  and  orders  may  be 
reviewed — affirmed,  modified  or  reversed — by  the 
Court  of  Appeals. 

It  may  be  difficult  to  say  how  many  Supreme 
Courts  there  really  are.  As  it  is  they  are  organized 
in  eight  districts  and  five  departments.  Special 
Terms  are  held  in  the  vnrious  counties,  and  the 
General  Terms  are  practically  five  distinct  courts. 

There  is  the  Court  of  Common  Pleas  for  the  city 
and  county  of  New  York,  and  there  are  Superior, 
City,  Municipal,  Mayors'  and  Recorders'  Courts  in 
cities. 

There  is  the  Court  of  General  Sessions  in  the  city 
and  county  of  New  York,  and  there  are  Courts  of 
Sessions  and  of  Oyer  and  Terminer,  Circuit,  County 
and  Surrogates'  Courts  in  each  county. 

There  are  the  District  Courts  in  the  city  of  New 
York,  and  Courts  of  Justices  of  the  Peace  and  Courts 
of  Special  Sessions  in  each  town. 

There  is  the  Court  of  Special  Sessions  in  the  city 
and  county  of  New  York,  and  justices'  courts  and 
police  courts  in  certain  cities  and  villages. 

And  all  these  courts  differ,  in  some  respects,  in 
jurisdiction  and  practice.  And  the  delay  in  some, 
if  not  in  most  of  these  courts  amounts  to  a  practical 
denial  of  justice. 

Some  of  these  courts  are  composed  of  six  judges, 
and  two  concurring  can  pronounce  judgment  at 
General  Term.  That  is  to  say,  if  the  opinion  of  one 
of  them  should  be  concurred  in  by  three  of  the 
others,  not  sitting,  the  remaining  two,  holding  a 
General  Term,  may  yet  lay  down  the  law  of  that 
court. 

Can  there  not  be  devised  a  more  simple,  uniform, 
consistent  and  flexible  system?  Suppose  there 
should  be  as  many  petit  justices  in  each  town,  or 


ward  of  a  city,  with  limited  jurisdiction,  civil  and 
criminal,  as  may  be  necessary  for  the  speedy  ad- 
ministration of  justice. 

Suppose  there  should  be  as  many  judges  in  each 
county  as  may  be  necessary  for  the  speedy  adminis- 
tration of  justice,  with  general  original  jurisdiction, 
civil  and  criminal,  at  law  and  in  equity.  Call  these 
latter  Courts  of  Common  Pleas,  if  you  will.  If 
necessary,  there  may  be  city  and  village  courts. 
If  so,  except  as  to  local  matters,  need  their  juris- 
diction and  practice  differ  materially  from  those  of 
the  corresponding  county,  town  or  ward  courts? 

Of  course,  the  distinction  is  recognized  between 
civil  and  criminal  jurisdiction  and  practice,  and  at 
law  and  in  equity ;  but  in  these  petit  justices  and 
county  judges,  with  their  adjuncts  of  officers  and 
juries,  may  be  vested  all  the  original  jurisdiction  of 
the  existing  courts,  and  it  remains  only  to  provide 
for  reviews. 

In  the  city  and  county  of  New  York  there  are  four 
courts  in  which  General  Terms  are  held.  The 
General  Term  of  the  Supreme  Court  there  is  almost 
constantly  in  session,  except  during  vacation.  The 
Court  of  Common  Pleas  and  Superior  Court  hold 
each  about  four  regular  General  Terms  in  a  year; 
and  the  City  Court  holds  a  General  Term,  usually  one 
day  in  each  month  except  July  and  August.  In  the 
city  and  county  of  New  York  therefore,  and  per- 
haps in  one  or  two  other  counties,  it  may  be  desirable 
to  have  two  or  more  courts  of  review  in  the  first 
instance ;  in  other  parts  of  the  State  a  single  court 
will  be  found  sufficient  for  two  or  more  counties. 
For  reviews  in  the  first  instance  there  should  be  a 
Court  of  Appeals.  It  may  be  composed  of  three 
judges,  two  of  whom  must  concur  to  pronounce 
judgment. 

Let  the  State  be  divided  into  departments,  in 
each  of  which  there  is  a  Superior  Court  composed 
of  five  judges,  three  of  whom  must  concur  to  pro- 
nounce judgment,  and  to  which  the  judgments  of 
the  Courts  of  Appeals  may  be  brought  on  writ  of 
error. 

And  then  let  there  be  a  real  Supreme  Court,  com- 
posed of  seven  justices,  four  of  whom  must  concur 
to  pronounce  judgment.  In  ordinary  cases  two  re- 
views will  perhaps  be  sufficient  for  justice,  and  these 
should  be  allowed  as  of  right  and  of  course. 

For  the  dignity  of  the  Supreme  Court,  and  to 
prevent  its  being  congested  with  business,  its  juris- 
diction should  be  limited  to  constitutional  questions, 
to  cases  where  the  Superior  Courts  have  rendered 
conflicting  decisions,  and  where  writs  of  error  are 
allowed,  not  of  course,  but  for  cause. 

Reviews  of  the  decisions  of  petit  justices  may  be 

had  on  appeal  by  the  Common  Pleas,  and  again  by 

the  proper  Court  of  Appeals.    The  Courts  of  Appeal 

corresponding  to  the  General  Terms  of  the  Supreme 
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Court,  will  be  real  Courts  of  Appeal,  and  not  merely 
for  the  correction  of  errors.  The  Supreme  and 
Superior  Courts  will  be  really  courts  for  the  correc- 
tion of  errors;  and  in  the  Supreme  Court  there  will 
be  a  tribunal  for  deciding  what  is  the  law  of  the 
8tate. 

Of  course  such  a  system  is  too  radical  not  to  cause 
objectiou.  It  will,  among  other  things,  be  con- 
sidered as  mixing  and  confounding  in  confusion 
civil  and  criminal  law,  law  and  equity,  actions  aud 
special  proceedings,  aud  matters  peculiar  to  surro- 
gates. Judicial  organization  may  be  considered  as 
distinct  from  practice;  but  "sufficient  unto  the  day 
is  the  evil  thereof,"  this  letter  is  already  too  long. 
Edward  VV.  Crittkndrn. 

New  York  Citt,  May  8,  1894. 

Editor  of  the  Albany  Law  Journal : 

The  pamphlet  which  has  recently  been  sent  to  the 
profession  by  Chief  Judge  Daly,  taking  grounds 
against  the  consolidation  of  courts,  is  both  instruct- 
ive and  interesting.  In  his  logical  exposition  why 
such  consolidation  would  work  an  injury  to  litigants 
and  to  the  profession  generally,  he  pertinently  de- 
clares that  the  present  system,  by  which  we  have 
three  independent  courts  of  equal  jurisdiction  in  New 
Tork  city — the  Supreme,  the  Common  Pleas  and  the 
Superior  Court — "  is  the  outcome  of  the  social,  com- 
mercial and  political  growth  of  the  metropolis,  and 
the  fruit  of  over  half  a  century  of  experience." 

Under  the  system  of  elective  judiciary  which  has 
obtained  in  this  State  since  the  Constitution  of  1846, 
cogent  reasons  will  present  themselves  to  every 
lawyer  who  is  familiar  with  the  unfortunate  con- 
ditions which  existed  in  this  city  a  little  over  twenty 
years  ago,  why  consolidation  of  courts  would  be  im- 
practicable and  injudicious. 

If  the  present  elective  system  is  to  be  continued 
it  is  eminently  fitting  that  some  such  amendment  to 
the  Constitution  as  is  contained  in  the  act  of  1873, 
chapter  230,  and  in  effect  embodied  in  Judge  Daly's 
paper,  should  be  adopted.  That  is,  that  the  several 
local  courts,  respectively  known  as  the  Superior 
Court  of  the  city  of  New  York,  the  Court  of  Com- 
mon Pleas  of  the  city  and  county  of  New  York,  the 
Superior  Court  of  Buffalo,  and  the  City  Court  of 
Brooklyn,  be  continued  with  the  powers  and  juris- 
diction they  now  severally  have,  "and  original 
jurisdiction  in  law  and  equity  concurrent  and  co- 
extensive with  the  Supreme  Court  of  all  civil  ac- 
tions and  of  all  special  proceedings  of  a  civil  nature; 
and  each  of  the  judges  of  the  said  local  courts  has 
henceforth,  in  court  and  out  of  court,  authority  and 
jurisdiction  coextensive  and  concurrent  with  that  of 
a  justice  of  the  Supreme  Court,  in  court  and  out  of 
court,  as  the  case  may  be,  in  all  actions  and  special 
proceedings  of  a  civil  nature,  except  those  pending 


in  the  Supreme  Court.  But  none  of  said  local 
courts  shall  hold  any  session  without  the  city  in 
which  it  is  now  situated  by  law ;  nor,  except  in  cases 
where  the  contrary  is  specially  provided  for  by  law, 
shall  any  judge  thereof  act  as  a  judge  without  said 
city."  And  that  in  other  respects,  article  6,  section 
12,  of  the  present  Constitution  remain  intact. 

The  well-considered  reasons  given  by  Chief  Judge 
Daly,  why  the  bar  should  desire  the  continuance  of 
the  present  system,  address  themselves  most  favor- 
ably to  the  profession,  particularly  in  the  city  of 
New  York. 

Having  three  independent  concurrent  tribunals, 
the  judiciary  is  necessarily  made  more  independent, 
and  it  is  also  manifest  that  a  larger  volume  of  busi- 
ness can  be  transacted  than  under  any  conceivable 
plan  of  consolidation  of  courts.  The  desirability 
and  practicability  of  these  co-equal  tribunals  is 
every  day  demonstrated,  and  the  system  likewise 
inures  to  the  benefit  and  advantage  of  the  litigant 
and  the  bar — enabling  business  to  be  dispatched 
with  facility. 

But  a  question  perhaps  which  is  paramount  to 
those  already  touched  upon  is,  whether  it  would 
not  be  wise  and  tend  to  the  general  purification  of 
the  currents  of  jurisprudence  if  we  were  to  abolish 
the  elective  and  adopt  in  its  stead  the  appointive 
system,  such  in  effect  as  obtained  in  this  State  prior 
to  the  Constitution  of  1846,  and  which  system  exists 
and  has  always  existed  with  great  satisfaction  in 
Massachusetts  and  some  other  States.  It  would, 
without  doubt,  tend  to  purification  and  beneficial 
results,  as  well  as  to  the  dignity  of  the  profession. 
The  bar  is  the  best  judge  as  to  the  fitness  of  a  man 
for  the  bench.  If  the  selection  were  left  to  the  bar, 
and  the  appointment  made  by  the  proper  executive 
of  the  State,  respect  for  the  judiciary  by  the  people 
would  rise  to  a  higher  level.  And  this,  it  would 
seem  to  me,  is  a  vital  question  for  the  consideration 
of  the  Constitutional  Convention. 

Twenty-five  years  ago,  at  a  meeting  of  the  bar  of 
New  York  city  for  the  purpose  of  forming  the  bar 
association,  the  general  object  being  to  improve 
and  elevate  the  profession,  Mr.  James  Emott,  who 
was  chairman  of  the  meeting,  took  occasion  to  say, 
referring  to  the  Constitution  of  1846,  which  gave  us 
the  elective  judiciary,  that:  "It  broke  down  the 
bar  and  destroyed  in  effect,  so  far  as  the  courts  and 
the  laws  were  concerned,  what  was  then  the  profes- 
sion of  the  law.  *  *  *  The  judges  are  and  will 
be  just  what  those  who  really  made  them  wish  them 
to  be.  How  great  a  power  this  power  to  make  the 
judges  of  a  country  is,  whether  in  responsible  or 
irresponsible  hands,  no  man  who  has  thought  at  all 
upon  the  history  of  the  past  or  the  conditions  of  the 
present  is  ignorant." 

Mr.  Samuel  J.  Tildcn,  at  the  same  meeting,  said : 
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"I  felt  in  1846,  when  we  embarked  in  that  great 
revolutionary  change  in  the  judicial  system  which 
was  made  by  the  Constitution  of  that  year,  that  it 
was  extremely  likely  that  the  system  itself  would 
develop  evils  under  which  human  society  could  not 
well  get  along."  And  lie  said,  with  pride:  "Ire- 
member  with  the  utmost  satisfaction  that  section  by 
section,  in  every  part  and  in  the  aggregate,  I  re- 
corded myself  against  the  whole  thing." 

And  Mr.  Henry  Nicoll  at  the  same  time  declared 
that  the  decline  of  respect  for  the  bar-  had  been 
going  on  for  over  twenty  years,  and  that  the  most 
prominent  of  the  causes  of  this  decline  was  to  be 
found  in  the  revolutionary  changes  made  in  our  con- 
dition by  the  Constitution  of  1846;  that  it  gave 
almost  a  death  blow  to  the  legal  profession ;  it  di- 
minished the  influence  of  the  bar;  it  diminished  the 
respect  for  the  courts. 

This  decline  was  not  owing  alone  to  the  fact  that 
the  distinction  between  counsellor  and  attorney  was 
abolished  by  the  changes  in  1846,  but  from  the  fact 
that  the  bar  became  commonized  (if  I  may  coin  a 
word),  and  the  selection  of  the  judiciary  was  thrown 
into  the  great  maelstrom  of  politics,  giving  to  the 
bench  and  bar  a  commercial  and  political  aspect  and 
coloring  altogether  damaging.  "Since  the  adop- 
tion of  the  Constitution  of  1846,"  said  the  Albany 
Law  Journal,  in  1870,  touching  upon  the  election 
for  Court  of  Appeals  judges  in  that  year,  •'  the  de- 
cisions of  the  Court  of  Appeals  have  not  been  re- 
ceived, at  least  outside  of  our  own  State,  with  that 
respect  and  acquiescence  which,  prior  to  that  time, 
had  always  been  accorded  to  the  decisions  of  our 
court  of  last  resort.  This  was  from  no  fault  or  fail- 
ing in  our  judges,  but  from  the  radical  defects  in 
our  judicial  system."  If  the  Constitutional  Con- 
vention shall  not  go  to  the  extent  of  proposing  a 
recurrence  to  the  appointive  system,  which  existed 
prior  to  1846— which  if  it  should  I  believe  would 
redound  to  its  honor  and  to  the  renown  of  the  State 
— it  will,  I  doubt  not,  do  nothing  to  curtail  the 
jurisdiction  of  the  Superior  Courts  of  cities,  but 
rather  make  them  equal  in  all  respects  with  the  Su- 
preme Court. 

John  Freeman  Baker. 

New  York  City,  May  10,  1894. 


Scutes. 

STRANGE  as  it  may  seem/says  the  Wettmintter  Ga- 
zette, there  is  much  character  in  wigs.  Now,  of 
wigs  there  are  two  kinds;  and  of  these  the  first 
kind  is  fluffy,  and  the  second  is  not.  That  is  be- 
cause the  first  kind  has  hairs  of  which  the  ends  are 
loose,  while  the  ends  of  the  hairs  of  the  second  kind 
are  fixed.  There  is  another  difference.  Some  wigs 
are  built  on  solid  foundations,  in  others  the  hairs 


are  fixed  on  to  the  meshes  of  a  net,  and  these  latter 
are  supposed  to  be  better  ventilated  and  to  prevent 
the  growth  of  legal  baldness.  Some  learned  counsel 
have  wigs  which  come  very  far  forward  on  the  head, 
so  that  their  brows  seem  small;  others  display  a 
great  expanse  of  forehead.  Sir  Richard  Webster's 
wig,  in  particula'r,  seems  to  begin  at  the  middle  of 
his  head.  Sir  Henry  James  is  ever  freshly  powdered ; 
the  amount  of  powder  is  said  to  vary  with  the  im- 
portance he  attaches  to  the  case,  and  so  the  back 
of  his  silk  gown  is  white.  Mr.  Lockwood's  wig  ap- 
pears to  fit  easily,  and  be  large ;  Mr.  Reid's  looks 
tight  and  precise.  Some  wigs  come  down  to  the 
wearer's  ears;  others  show  straggling  locks  at  the 
side  of  the  head,  which  is  ugly.  When  he  was  at 
the  bar  Mr.  Justice  Williams  wore  his  wig  like 
Tommy  Atkins  does  his  cap.  Since  his  elevation  it 
has  been  adjusted  at  a  less  perilous  angle.  This 
talk  about  wigs  is  perhaps  flippant.  But  to  an  age 
which  never  wearies  of  Mr.  Gladstone's  collars  and 
Mr.  Chamberlain's  orchids  these  things  can  surely 
not  be  indifferent. 

A  lawyer  advertised  for  a  clerk.  The  next  morn- 
ing the  office  was  crowded  with  applicants — all 
bright  and  many  suitable.  He  bade  them  wait  until 
all  should  arrive,  and  then  arranged  them  all  in  a 
row,  and  said  he  would  tell  them  a  story,  note  their 
comments  and  judge  from  that  whom  he  would 
choose.  "A  certain  farmer,"  began  the  lawyer, 
"  was  troubled  with  a  red  squirrel  that  got  in 
through  a  hole  in  his  barn  and  stole  his  seed  corn. 
He  resolved  to  kill  the  squirrel  at  the  first  oppor- 
tunity. Seeing  him  go  in  at  the  hole  one  noon  he 
took  his  shotgun  and  fired  away.  The  first  shot  set 
the  barn  on  fire."  "Did  the  barn  burn? "  said  one 
of  the  boys.  The  lawyer,  without  answer,  continued : 
"And  seeing  the  barn  on  fire,  the  farmer  seized  a 
pail  of  water  and  ran  to  put  it  out."  "  Did  he  put 
it  out?"  said  another.  "Ashe  passed  inside,  the 
door  shut  to,  and  the  bam  was  soon  in  flames. 
When  the  hired  girl  rushed  out  with  more  water — " 
"Did  they  all  burn  up?"  said  another  boy.  The 
lawyer  went  on  without  answer.  "Then  the  old 
lady  came  out,  and  all  was  noise  and  confusion,  and 
everybody  was  trying  to  put  out  the  fire."  "Did 
any  one  burn  up? "  said  another.  The  lawyer  said  : 
"There,  that  will  do;  you  have  all  shown  great  in- 
terest in  the  story."  But  observing  one  little 
bright-eyed  fellow  in  deep  silence  he  said,  "Now, 
my  little  man,  what  have  you  to  say?"  The  little 
fellow  blushed,  grew  uneasy  and  stammered  out, 
"I  want  to  know  what  became  of  that  squirrel; 
that's  what  I  want  to  know."  "You'll  do,"  said 
the  lawyer;  "you  are  my  man;  you  have  not  been 
switched  off  by  a  confusion  and  barn  burning,  and 
the  hired  girl  and  water  pails.  You  have  kept  your 
eye  on  the  squirrel." — Central  Law  Journal. 
Digitized  by  VjO( 
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THE  constitutionality  of  a  tax  on  legacies 
and  successions  is  questioned  in  Massa- 
chusetts, and  a  case  has  recently  been  argued 
most  elaborately  before  the  Supreme  Court  at 
Boston.  It  arises  on  the  protest  of  certain 
collateral  heirs  against  the  payment  of  the  five 
per  cent  tax  on  their  legacies  imposed  by  the 
collateral  inheritance  tax  law  of  1891.  William 
G.  Russell  and  Jabez  Fox  appeared  for  the 
complainants,  and  Attorney-General  Knowlton 
and  his  assistant,  Mr.  Travis,  represented  the 
State. 

The  questions  raised  are  of  great  importance, 
for  Massachusetts  in  common  with  other  States 
it  beginning  to  inquire  whether  the  right  of 
succession  to  property  of  decedents  is  not  a 
taxable  privilege  and  whether  it  should  not  be 
taxed,  in  view  of  the  services  rendered  by  the 
State  in  the  transmission  of  property  and  the 
growth  and  concentration  of  large  individual 
fortunes.  The  attorney-general  and  his  assist- 
ant hold  that  the  succession  of  property  by 
legacy  or  inheritance  is  not  a  natural  right  but 
a  privilege  of  the  law.  Dead  men  cannot  exer- 
cise dominion  over  property,  and  have  no  power 
to  direct  its  disposition.  Thus  the  State  in 
effect  becomes  the  universal  legatee,  and  so  as- 
sumes to  direct  and  control  the  distribution  of 
decedent  estates.  If  it  did  not,  then  the 
strongest  hand  would  get  the  property  and  not 
the  heirs  or  those  named  in  the  will. 

While  apparently  not  taking  issue  on  this 
point,  the  lawyers  for  the  complainants  rest 
their  case  on  the  terms  of  the  State  Constitu- 
tion, which  confines  the  tax  powers  of  the 
Legislature  to  the  imposition  of  "  proportional 
and  reasonable  assessments"  on  property  and 
persons,  and  "  to  impose  and  levy  reasonable 
duties  and  excises  upon  any  goods,  wares,  mer- 
chandise and  commodities  whatsoever."  They 
contend  that  as  the  right  of  succession  is  "  the 
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common  right  of  all  mankind,"  there  is  no 
privilege  or  commodity  here  to  be  taxed,  and 
the  succession  tax  certainly  cannot  come  within 
the  first  or  property  limitation.  The  counsel 
for  the  State  admit  the  latter  point,  but  con- 
tend that  there  is  a  privilege  attached  to  in- 
heritance which  makes  it  a  taxable  commodity 
within  the  meaning  of  the  Constitution. 

Few  opinions  of  more  consequence  have  ever 
been  asked  from  the  Supreme  Court  of  Massa- 
chusetts than  its  judgment  on  this  question.  It 
is  not  to  be  supposed  that  a  merely  yes  or  no 
answer  will  be  given,  and  an  opinion  from  that 
learned  tribunal  on  the  rights  of  property  in 
transmission  after  the  death  of  the  owner,  as 
they  exist  under  the  Constitution,  will  be  of 
particular  interest  and  importance,  in  view  of 
the  tendency  of  the  State  to  divert  a  part  of 
such  property  to  its  own  uses. 


In  the  Albany  Law  Journal  of  the  12th 
instant,  we  noted  that  Health  Commissioner 
Emery  of  Brooklyn  had  caused  Expressmen 
John  H.  Smith  and  Thomas  Cummings  to  be 
closely  quarantined  in  their  stable  in  Franklin 
street,  because  of  their  refusal  to  submit  to 
vaccination.  They  were  taken  before  Mr.  Jus- 
tice Gaynor  of  the  Supreme  Court  on  a  writ  of 
habeas  corpus  and  remanded  to  the  custody  of 
their  lawyer,  pending  the  handing  down  of  a 
decision  in  the  case. 

On  the  17th  instant,  Mr.  Justice  Gaynor  filed 
his  decision  which  sustains  the  writ  and  takes 
strong  ground  against  the  compulsory  vaccina- 
tion policy  which  Dr.  Emery  has  been  pursuing 
since  he  took  charge  of  the  Brooklyn  health 
department  in  February.  In  the  course  of  his 
opinion  Mr.  Justice  Gaynor  says: 

If  the  commissioner  had  the  power  to  Imprison  an  Individual 
for  refusing  to  submit  to  vaccination  I  see  no  reason  why  he 
could  not  also  imprison  one  for  refusing  to  swallow  some  dose. 
But  the  Legislature  has  conferred  no  such  power  upon  him  if 
indeed  it  has  the  power  to  do  tbe  like.  Chapter  681  of  the 
Laws  of  1893  (section  21)  empowers  all  health  boards  "  to  re- 
quire the  Isolation  of  all  persons  and  things  Infected  with  or 
exposed"  to  contagious  or  Infections  diseases.  There  is  no 
claim  that  the  petitioners  are  infected  or  have  been  actually 
exposed  to  infection .  But  even  If  they  were  subjects  for  Iso- 
lation by  reason  of  infection  or  exposure  thereto,  they  could 
only  be  detained  while  such,  and  uot  indefinitely  until  they 
yielded  their  bodies  to  vaccination.  The  same  act  directs 
health  boards  to  provide  vaccine  virus,  "  and  at  all  times  pro- 
vide thorough  and  safe  vaccination  for  all  persons  In  need  of 
the  same."  This  falls  tar  short  of  authorizing  the  Imprison- 
ment of  those  who  refuse  to  be  vaccinated . 

Life,  liberty  and  property  are  inviolable,  except  as  affected 
by  express  law  and  due  process  of  law.  Arbitrary  power  Is 
abhorrent  to  our  system  of  government.  If  the  Legislature 
desired  to  make  vaccination  compulsory  It  would  have  so  en- 
acted.   Whether  It  be  within  Its  power  to  do  so,  and  If  so  by 
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what  means  It  may  enforoe  such  an  enactment,  are  not  for 
discussion  here.  If  however  It  should  be  made  by  the  legisla- 
ture a  criminal  offense  to  refuse  to  be  vaccinated,  it  may 
well  be  suggested  that  one  accused  uuder  such  a  law  would 
have  to  be  tried  like  all  other  offenders  In  a  competent  court 
and  after  that  due  process  of  law  which  is  guarantied  to  every 
one  by  the  Constitution.     ♦    •    ♦ 

I  need  not  discuss  here  the  right  to  isolate  or  quarantine  in 
times  of  pestilence.  That  right  grows  out  of  the  overwhelming 
necessity  of  the  case,  and  has  its  limitations.  It  Is  not  being 
exercised  here,  for  the  petitioners  are  not  being  held  in  isola- 
tion as  subjects  of  danger  to  the  community,  to  be  released 
when  their  bodies  are  no  longer  sources  of  infection,  but  they 
are  being  forcibly  confined  because  they  refuse  to  submit  to 
vaccination  and  until  they  do  submit  thereto  The  petitioners 
are  discharged. 


Judge  Green,  in  the  United  States  Circuit 
Court  for  the  District  of  New  Jersey,  has  re- 
cently given  an  interesting  decision  as  to  the 
serving  of  process  in  suits  against  foreign  cor- 
porations. The  New  Jersey  statute  provides 
that  in  personal  suits  or  actions  brought  in  that 
State  against  foreign  corporations  process  may 
be  served  upon  "  any  officer,  director,  agent 
clerk  or  engineer."  In  an  action  in  the  United 
States  court  the  summons  was  served  upon  a 
locomotive  engineer  of  the  Delaware,  Lacka- 
wanna and  Western  Railroad  Company.  The 
attorneys  for  the  railroad  company  contended 
that  it  was  not  a  valid  service  as  the  word  "  en- 
gineer" was  not  intended  to  include  engine 
drivers,  but  only  to  designate  those  engaged  in 
the  science  of  engineering,  in  planning  and 
constructing  bridges,  railroads  and  similar 
works.  It  was  argued  that  the  Legislature  in- 
tended to  direct  the  service  of  process  upon 
some  one  who  was  interested  in  the  manage- 
ment or  operation  of  the  company,  and  whose 
duty  naturally  would  be  to  notify  the  company 
of  the  service.  Judge  Green  decides  that  he 
must  give  to  the  word  "engineer  "  its  usual  and 
commonplace  meaning,  which"  is  that  of  an  en- 
gine-driver, or  one  who  manages  an  engine. 
The  New  Jersey  Law  Journal  criticises  this 
opinion,  saying:  "It  is  hard  to  explain  why 
the  Legislature  should  have  picked  out  the  man 
in  charge  of  an  engine  in  a  factory,  and  still 
less  a  man  who  holds  the  throttle  of  a  locomo- 
tive, as  the  man  upon  whom  a  summons  should 
be  served.  If  any  of  the  trainmen  are  to  be 
served,  it  should  be  the  conductor,  who  is,  in 
some  sense,  the  representative  of  the  company 
upon  the  train.  The  engineer  has  not  even  a 
coat  pocket  to  put  the  summons  in,  and  is  not 
in  the  habit  of  delivering  papers  to  his  superior 
officers."  Our  New  Jersey  contemporary 
thinks  that  the  impropriety  of  such  a  service  is 


not  overcome  by  the  argument  that  in  this  coun- 
try the  word  "  engineer  "  is  commonly  used  to 
designate  a  person  who  is  in  charge  of  an  engine. 

There  was  recently  celebrated  in  one  of  the 
churches  in  New  York  city  a  marriage  by 
proxy.  Miss  Julia  W.  Morris  was  there  and 
then  married  to  Mr.  Frank  F.  Gearity,  who  lay 
dying  at  the  time  two  thousand  miles  away  in 
El  Paso,  Texas.  It  was  at  the  dying  bride- 
groom's request,  sent  by  telegram,  the  dispatch 
being  duly  witnessed  at  El  Paso,  that  Mr. 
Robert  J.  Hoey  took  his  place,  by  appointment, 
as  his  proxy,  and  married  him  to  Miss  Morris. 
The  law  of  Texas,  it  is  said,  forbids  marriage 
by  proxy,  but  the  law  of  New  York,  according 
to  some  lawyers  who  have  expressed  opinions 
upon  the  subject,  recognizes  it.  They  argue 
that  marriage  being,  according  to  the  laws  of 
this  State,  a  civil  contract,  it  can  be  made 
through  an  agent  as  well  as  in  person.  Sover- 
eigns in  ancient  days  frequently  married  by 
proxy,  but  in  modern  times  such  a  ceremony 
has  been  rare.  The  text-books  on  marriage 
and  divorce  do  not  quote  cases  directly  bear- 
ing on  the  subject.  Bishop,  the  leading  au- 
thority in  the  United  States,  is  inclined,  largely 
on  the  authority  of  Swinburne,  an  ancient 
writer  on  "  Spousals,"  to  believe  that  a  rnarriage 
by  letter  would  be  valid,  and  a  marriage  by 
proxy  would  probably  follow  the  same  rule,  as 
Swinburne  also  argues  in  favor  of  the  binding 
force  of  such  a  marriage.  A  United  States 
judge  in  Oregon  recently  decided  in  favor  of 
the  validity  of  a  Chinese  marriage  where  the 
bridegroom,  who  lived  in  the  United  States, 
espoused  through  a  relative  a  child  of  two 
years,  living  in  China.  The  marriage  was  de- 
clared to  be  in  accordance  with  Chinese  law, 
and  therefore  valid  everywhere.  It  may  also 
be  recalled  that  one  of  the  anarchists  executed 
in  Chicago  for  throwing  the  famous  bomb 
among  the  police  in  Haymarket  Square  claimed 
to  be  married  by  proxy  to  Miss  Nina  Van 
Zandt.  The  validity  of  that  ceremony  was 
widely  questioned,  but  was  not  tested  in  the 
courts.  Whether  New  York's  more  recent  case 
of  marriage  under  power  of  attorney  will  be 
disputed  we  do  not  learn,  but  until  the  courts 
shall  have  passed  upon  a  ceremony  of  this  sin- 
gular character  it  would  seem  to  be  of  question- 
able regularity. 
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The  crime  of  Altenberger,  who  murdered 
his  sweetheart  for  no  other  purpose,  apparently, 
than  to  get  the  little  money  she  had  saved,  is 
particularly  atrocious.  No  man  ever  more 
richly  deserved  the  severest  punishment  that 
human  laws  have  devised.  The  wretch  offers 
but  one  fantastic  excuse.  He  says  that  he  tried 
to  kill  the  girl  because  she  is  a  Catholic  and  he 
a  Protestant,  and  that  consequently  it  was  im- 
possible for  him  to  marry  her.  This  explana- 
tion reminds  one  of  that  offered  by  a  certain 
Frenchman  who  had  killed  his  wife.  The 
Frenchman  said  that  his  life  with  the  woman 
he  killed  had  become  simply  intolerable. 
"  But,"  said  the  judge,  "  if  she  was  all  that  you 
say  she  was,  why  did  you  not  get  a  divorce  ? " 
"A  divorce?"  echoed  the  murderer,  "Your 
Honor,  I  had  religious  scruples! " 


A  court  at  Elizabeth,  N.  J.,  finds  itself  in  a 
difficult  dilemma.  Mrs.  Ernestine  Wenzel,  a 
family  servant,  has  been  convicted  of  stealing 
her  own  money,  and  the  judge  is  taking  time 
to  consider  what  sort  of  judgment  should  be 
entered  up  in  the  case.  Mrs.  Wenzel  was  em- 
ployed by  a  man  named  Sauer,  of  Rahway.  He 
missed  one  day  the  sum  of  $180,  and  like  many 
other  people  jumped  to  the  conclusion  that  the 
servant  had  stolen  it.  He  searched  her  room 
and  found  that  sum  between  the  leaves  of  a 
prayer-book.  Mrs.  Wenzel  was  arrested  and 
placed  upon  trial.  She  said  the  money  was 
her  own,  and  produced  witnesses  who  testified 
that  they  had  paid  her  notes  such  as  were  found 
in  the  book.  But  the  jury  brought  in  a  verdict 
of  guilty.  In  the  meantime  Mrs.  Wenzel  had 
entered  a  suit  against  Mr.  Sauer  for  the  re- 
covery of  her  money,  and  before  the  judge  had 
passed  sentence  in  the  criminal  case  the  jury 
in  the  civil  case  decided  that  the  money  be- 
longed to  Mrs.  Wenzel,  and  gave  her  a  verdict 
for  the  amount  against  Sauer.  Plainly  some 
one  had  blundered,  and  at  last  accounts  the 
judge  of  the  criminal  court  was  in  a  quandary. 


The  application  for  the  probate  in  England 
of  the  will  of  the  wife  of  Dr.  Brown-Sequard, 
the  famous  Paris  physician,  called  forth  an  in- 
teresting decision  in  the  English  High  Court  of 
Justice  as  to  alienation  of  citizenship.  Mrs. 
Brown-Sequard  was  of  English  birth  and  mar- 


ried in  Paris  an  Englishman  who  was  domiciled 
in  France.  After  her  first  husband's  death, 
she  was  married  to  Dr.  Brown-Sequard,  who 
was  also  of  English  birth,  but  who  became  a 
naturalized  Frenchman  a  year  after  the  mar- 
riage. Mrs.  Brown-Sequard  died  a  few  months 
before  her  husband.  She  had  made  a  will  in 
the  English  form  while  on  a  visit  to  England 
in  1880.  According  to  the  English  law  the 
wife  became  a  Frenchwoman  as  soon  as  her 
husband  became  a  naturalized  Frenchman,  but 
by  the  French  law  she  remained  an  English- 
woman. The  will  was  not  in  accordance  with 
the  requirements  of  French  law,  but  the  French 
court  would  give  effect  to  it  as  the  will  of  an 
Englishwoman  made  in  England.*  The  Eng- 
lish High  Court  admitted  the  will  to  probate, 
as  it  was  duly  executed  according  to  English 
law,  and  would  be  regarded  by  the  French 
court  as  valid,  though  one  tribunal  would  be 
bound  to  consider  her  an  Englishwoman  and 
the  other  a  Frenchwoman. 


March  30,  this  year,  the  supervisors  of  Rens- 
selaer county,  N.  Y.,  completed  the  making  of 
a  new  grand  jury  list,  taking  unusual  pains  with 
it,  and  the  result  of  their  work  was  eminently 
satisfactory,  giving  promise  of  such  a  represen- 
tation of  intelligence  and  character  in  the  grand 
jury  room  as  is  rarely  seen  there. 

April  1 8,  the  Troy  committee  of  public  safety 
mailed  a  circular  letter  to  the  three  hundred 
gentlemen  whose  names  the  supervisors  had 
put,  in  the  box.  They  didn't  say  any  thing 
about  the  murder  of  Robert  Ross  at  the  Troy 
polls  nor  about  any  of  the  concerted  crimes 
against  the  suffrage  of  which  that  murder  was 
the  culmination,  but  they  pointed  out  the 
powers  and  duties  of  grand  jurors  as  set  forth 
in  the  Code  and  the  law  books,  and  expressed 
a  hope  that  these  powers  would  be  exerted  and 
these  duties  performed  intelligently  and  fear- 
lessly. 

The  drawing  of  the  grand  jury  did  not  take 
place  until  April  27  — nine  days  after  this  letter 
was  mailed.  County  Judge  Griffith  alluded  to 
the  circular  letter  in  his  charge  to  the  grand 
jury  last  week,  and  spoke  of  it  as  an  instance 
of  mistaken  zeal.  But  in  talking  about  the  real 
business  in  hand,  he  said: 

Never  in  the  history  of  this  county  has  a  grand  jury  been 
confronted  with  a  more  importaut  duty  than  is  now  presented. 
You  will  be  called  upon  to  Inquire  of  crimes  committed  lu  this 
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county  which  have  done  more  harm  and  positive  Injury  to  the 
city  of  Troy  and  its  Interests  than  If  It  had  been  scourged  with 
pestilence  or  afflicted  with  famine;  crimes  which  strike  a 
death  blow  to  the  vital  principles  of  free  government;  which 
set  at  naught  the  will  of  a  sovereign  people  and  allow  the 
damnable,  wicked,  lawless  actions  of  a  mob  to  voice  the  senti- 
ments of  an  outraged  public.  The  same  voice  which  thundered 
at  Slnal  "Thou  shaltnot  kill,"  has  again  spoken  in  no  un- 
meaning sound,  aud  through  the  Instrumentality  of  His  people 
has  said  crime  must  be  made  odious  and  criminals  must  be 
punished. 

Among  the  cases  lately  decided  by  the  Court 
of  Appeals  was  that  of  Gray  v.  Green,  which  is 
only  one  example  of  the  unfortunate  combina- 
tions of  colors  to  be  noted  in  the  indexes  of 
the  reports.  Gray  and  Green  were  partners, 
but  could  not  agree.  Some  of  the  other  colors 
fail  to  harmonize.  Green  v.  White  was  carried 
to  the  Commission  of  Appeals,  and  a  few  years 
later  in  the  same  tribunal  were  considered  the 
disputes  between  Brown  and  Cherry.  Gray  was 
the  commissioner  who  delivered  the  opinion. 
That  White  and  Brown  could  not  harmonize  is 
not  remarkable,  and  more  than  one  case  of  Black 
against  White  will  be  found  in  the  reports  of 
this  State.  Black  against  Black  is  occasionally 
met,  Green  against  Green  is  a  more  common 
title,  White  against  White  is  not  unusual,  and 
Brown  against  Brown  is  still  more  frequently 
noted.  There  is  no  Blue  or  Red,  but  a  little 
"  Matter  of  Reddish  "  is  met  with  in  the  State 
Reporter,  and  a  case  was  recently  reported  in 
the  Albany  Law  Journal  in  which  the 
opposing  counsel  were  both  named  Brown  and 
the  judge  who  rendered  the  decision  was  also 
Brown. 


The  Journal  must  congratulate  the  mem- 
bers and  officers  of  the  New  York  State  Bar 
Association  on  the  passage  of  Hon.  William 
Sulzer's  Assembly  bill,  No.  419,  known  as  the 
bill  for  the  "uniform  system  of  examination  for 
admission  of  attorneys  to  the  bar. " 

This  bill  was  signed  on  Wednesday,  May  23, 
by  Governor  Flower,  and  is  a  law  at  the  present 
time  in  so  far  as  the  power  given  for  the  pro- 
mulgation of  the  rules  by  the  Court  of  Appeals 
for  admission  to  the  bar  is  concerned  and  the 
appointment  of  the  three  commissioners  who 
are  to  serve  as  the  State  board  of  examiners. 
In  other  respects,  that  is,  the  examination  un- 
der the  new  system,  the  bill  does  not  go  into 
effect  until  January  1,  1895. 

Under  J.  Newton  Fiero's  presidency  of  the 
New  York  State  Bar  Association  the  measure 


was  first  presented  to  the  Legislature,  and  in 
1893  it  passed  the  Assembly  and  would  have 
passed  the  Senate  but  for  the  request  of  a  mem- 
ber of  that  body  that  it  be  laid  aside  for  his 
consideration,  which  prevented  its  passage  at 
the  last  moment.  This  year  the  Bar  Associa- 
tion again  took  up  the  measure,  and  the  most 
interesting  topic  of  discussion  at  its  annual 
meeting  held  in  this  city  in  January  was  the 
discussion  of  a  "  uniform  system  of  examina- 
tion "  by  the  deans  of  the  various  law  schools 
of  the  State,  by  Bishop  Doane,  of  Albany,  and 
other  gentlemen  of  ability  and  learning.  Not  a 
single  voice  was  raised  at  the  meeting  of  the 
State  Bar  Association  against  the  passage  of  the 
bill,  and  it  was  drawn  and  introduced  in  the 
Assembly  by  Hon.  William  Sulzer,  passed  that 
body  with  but  three  dissenting  votes,  and  was 
sent  over  to  the  Senate,  where  it  was  finally 
passed  by  a  vote  of  24  to  8. 

Mr.  Fiero,  the  former  president  of  the  State 
Bar  Association  and  Tracy  C.  Becker,  its  presi- 
dent, and  also  a  member  of  the  Constitutional 
Convention,  have  been  actively  engaged  in  fos- 
tering and  advancing  the  bill,  and  it  is  through 
their  instrumentality  and  earnest  efforts  as  well 
as  by  the  combined  effort  of  the  members  and 
other  officers  of  the  association  that  the  meas- 
ure has  at  last  become  a  law,  and  that  the 
State  of  New  York  again  takes  the  lead  in 
reforms  necessary  and  essential  to  the  legal 
profession.  The  writer  fully  appreciates  the 
feeling  in  this  State  and  in  other  States  regard- 
ing a  measure  of  this  kind,  and  has  received 
numerous  communications  from  other  States 
of  the  Union  requesting  a  copy  of  this  bill  and 
asking  at  various  times  as  to  its  status  and  as 
to  whether  it  would  probably  become  a  law  or 
not.  There  is  no  doubt  but  that  the  legal  pro- 
fession of  this  and  other  States  needs  just  such 
a  system  as  is  proposed  in  this  law  in  order  to 
protect  the  members  of  the  profession  and  pub- 
lic not  only  from  incompetent  but  also  from 
worthless  and  dishonest  practitioners. 

We  suggest  to  the  new  committee  of  law  ex- 
aminers, when  appointed,  that  they  carefully 
revise  the  list  of  attorneys  of  the  State  of  New 
York,  that  they  add  such  names  of  persons  as 
shall  be  admitted  by  them,  and  see  that  the 
regulations  of  the  Code  as  to  what  persons 
shall  practice  in  courts  of  record  shall  be 
strictly  enforced  in  so  far  as  they  are  able. 
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With  the  ripening  of  this  system  of  examina- 
tion for  the  bar,  and  with  the  careful  record  of 
the  attorneys  of  the  State,  the  profession  will 
be  greatly  elevated  in  its  tone,  in  the  character 
of  its  members,  and  in  its  utility  to  the  public, 
and  we  trust  that  the  confidence  of  the  people 
will  be  gained  by  our  profession  yearly,  more 
and  more,  by  reason  of  the  benefits  and  results 
which  this  bill  must  surely  bring. 


A  correspondent  of  the  New  York  Tribune, 
writing  from  East  Orange,  N.  J.,  makes  a  curious 
suggestion  in  regard  to  jury  reform.  He  pro- 
poses that  we  have  professional  jurymen  as  well 
as  professional  judges.  If  two  hundred  would 
answer  the  purpose  in  New  York  city  at  a  salary 
of  $2,500  a  year,  the  cost  would  be  half  a 
million  a  year.  Ought  we  not  to  be  willing,  he 
asks,  to  be  taxed  for  pure  justice  as  well  as  pure 
water,  etc.?  Considering  the  rush  for  the  offices 
generally,  it  would  be  easy  to  find  the  requisite 
number  of  men  of  character  and  intelligence 
who  have  been  thrown  off  the  track  of  business 
by  misfortune.  Men  thirty  years  old,  who 
have  graduated  from  college,  and  studied  law, 
should  be  preferred.  Such  men  appointed  by 
the  judges  for  ten  years  or  life  on  nomination 
of  the  bar  association  from  many  applicants 
would  make  a  jury  which  (drawn  by  lot,  of 
course)  ought  not  to  be  challenged  except  for 
personal  interest  in  the  case.  If  the  present 
system  tends  to  the  selection  of  the  ignorant 
and  stupid,  and  only  "omniscience  can  tell 
what  a  jury  will  do,"  says  this  correspondent 
we  are  under  the  tyranny  of  chance  and  our 
boasted  freedom  is  a  dream.  Of  course,  the 
action  of  the  Constitutional  Convention  will  be 
necessary.  The  experiment  might  be  tried  in 
New  York  cit'y,  where  there  is  a  great  deal  of 
law  business  and  wealth  to  bear  the  expense. 


In  the  twenty-fifth  annual  report  of  the 
Missouri  insurance  department,  just  out,  Su- 
perintendent Waddill  declares  his  belief  that 
there  should  be  no  suicide  clause  in  life  insur- 
ance policies,  but  that  all  suicides  should  be 
considered  insane  and  not  responsible  for  their 
acts;  while  on  the  other  hand,  Actuary  A.  F. 
Harvey,  of  the  same  department,  classifying 
suicides  under  various  headings,  gives  his  im- 
pression that  a  large  proportion  of  them  are 


perfectly  responsible  for  their  acts,  and  adds 
that  life  insurance  companies  should  not  be 
called  upon  to  pay  claims  arising  from  crimes 
which  their  policies  prohibit  and  which  their 
premiums  were  never  intended  to  cover. 


The  English  law  of  libel  has  become  some- 
what complicated  by  recent  decisions  as  to  what 
is  "  publication."  It  has  been  held  that  a  man 
who  dictates  a  letter  to  a  shorthand  clerk  and 
has  it  copied  in  a  letter-press  book,  publishes 
the  libel  to  a  third  person;  but  more  recently 
it  has  been  decided,  that  solicitors  were  not 
liable  when  they  wrote  a  defamatory  letter 
which  was  communicated  to  their  clerk  in  the 
ordinary  course  of  their  business.  A  distinc- 
tion is  made  between  a  merchant  and  a  lawyer, 
because  a  merchant  cannot  ordinarily  be  called 
on  to  write  defamatory  matter,  while  a  lawyer 
is  often  obliged  to  write  defamatory  statements, 
and  if  he  does  so  without  any  malice  he  is  not 
held  liable. 


IN  THE  MATTER  OF  ASSEMBLY  BILL  419, 
ENTITLED  "AN  ACT  TO  AMEND  SEC- 
TION FIFTY-SIX  OF  THE  CODE  OF  PRO- 
CEDURE" __ 

To  the  Governor  of  the  State  of  New  York: 

The  committee  of  the  New  York  State  Bar  Asso- 
ciation having  in  charge  the  matter  of  the  above  en- 
titled bill,  respectfully  presents  the  following  con- 
siderations : 

For  a  long  period  of  years,  in  fact  during  the  en- 
tire existence  of  the  Supreme  Court  in  this  State,  it 
has  exercised  the  power  of  appointment  of  examiners 
to  ascertain  the  fitness  of  candidates  for  admission 
to  the  bar.  A  few  years  since  rules  and  regulations 
were  adopted  by  the  Court  of  Appeals  as  to  require- 
ments for  such  admission  which  have  subsequently 
been  amended  from  time  to  time  so  that  there  is  left 
in  the  Supreme  Court  at  this  time  only  the  power 
of  appointment  of  examiners  whose  duty  it  is  to  con- 
duct a  written  and  oral  examination  to  test  the  fit- 
ness of  the  student  for  admission.  The  power  is 
therefore  at  this  time  divided  in  an  exceedingly  in- 
convenient manner  between  the  Court  of  Appeals, 
by  which  the  rules  and  regulations  are  made,  and 
the  Supreme  Court  at  General  Term,  which  is  the 
appointing  power  as  to  the  examiners  who  are  to 
judge  of  the  fitness  and  qualifications  of  the  appli- 
cants. Owing  to  the  fact  that  there  are  five  General 
Term  departments  in  the  State,  there  has  gradually 
grown  up  a  lack  of  uniformity  in  the  character  of 
the  examinations  conducted  by  the  different  General 
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Terms.  The  examiners  serve  without  compensation 
and  are  appointed  for  a  brief  period,  necessarily 
being  unable  to  devote  such  time  and  attention  to 
the  matter  as  its  importance  demands,  and  as  is 
always  the  case  where  service  is  rendered  without 
compensation  this  matter  mast  take  a  secondary 
place  in  their  consideration  and  action. 

In  view  of  the  short  terms  and  the  number  of  ap- 
pointing powers,  much  laxity  has  also  grown  up  in 
the  system  of  examination,  so  that  it  has  become  a 
scandal  to  the  profession  by  reason  of  students  ac- 
quiring a  residence  sufficient  for  the  purpose  of  ex- 
amination in  some  one  district  where  they  deem 
themselves  able  to  be  admitted  with  less  difficulty 
and  upon  slighter  acquaintance  with  the  principles 
of  the  law,  than  in  others  where  the  rules  adopted 
by  the  Court  of  Appeals  are  more  strictly  enforced. 
This  has  for  very  many  years  been  a  matter  of 
criticism  by  the  profession,  and  urgent  efforts  have 
been  made  from  time  to  time  for  relief,  the  New 
York  City  Bar  Association  having  a  few  years  ago 
appointed  a  committee  charged  with  that  duty,  by 
whom  the  matter  was  pressed  for  a  considerable 
period  but  finally  abandoned  by  reason  of  lack  of 
active  and  energetic  support  on  the  part  of  the 
members  of  the  profession  at  that  time. 

The  importance  of  this  matter  is  shown  by  the 
fact  that  during  1893,  1124  certificates  of  commence- 
ment of  clerkship  with  the  view  of  admission  to  the 
bar  have  been  filed  with  the  clerk  of  the  Court  of 
Appeals,  as  against  961  for  the  preceding  year,  and 
that  the  number  of  students  annually  admitted  to 
practice  is  between  four  and  five  hundred. 

Some  two  years  ago  the  matter  was  agitated  in 
the  New  York  State  Bar  Association  resulting  in  a 
discussion  at  the  session  of  1893  of  the  question : 
"Is  a  uniform  system  for  admission  of  attorneys 
throughout  the  State  and  a  uniform  system  of  ex- 
amination desirable,  and  if  so,  how  can  it  be  ob- 
tained ? "  After  full  discussion  of  the  subject,  a 
resolution  was  adopted  that  a  committee  of  five  be 
instructed  to  draft  a  bill,  after  consultation  with 
and  on  approval  of  the  judges  of  the  Court  of  A  p- 
peals,  which  should  provide  some  system  for  uni- 
form examination  for  admission  to  the  bar  of  the 
State  and  submit  the  same  to  the  Legislature. 
Under  this  resolution,  a  committee  consisting  of 
Messrs.  Becker,  Marshall,  Whitakcr,  Preston  and 
F.iero  prepared  a  bill  which  was  introduced  in  both 
houses,  passed  the  Assembly  of  1893  and  was  upon 
the  order  of  third  reading  at  the  adjournment  of 
the  Senate  and  only  failed  of  passage  by  having 
been  laid  aside  for  examination  at  the  request  of  a 
senator.  This  action  of  the  Legislature  called  the 
attention  of  the  profession  very  sharply  to  the  ne- 
cessity for  legislation  of  this  character  and  resulted 
in  such  action  being  taken  that  at  the  annual  meet- 


ing of  the  New  York  State  Bar  Association  in  1894, 
this  subject  was  one  of  the  prominent  measures  for 
discussion,  and  papers  on  "  Uniformity  in  bar  ex- 
aminations" were  presented  by  William  A.  Keener, 
dean  of  Columbia  College  Law  School;  George 
Chase,  dean  of  New  York  Law  School;  Austin 
Abbott,  dean  of  Law  School  of  the  University  of 
New  York ;  Abner  C.  Thomas,  dean  of  Metropolis 
Law  School;  Lcroy  Parker,  vice-dean  of  Buffalo 
Law  School;  H.  B.  Hutchins,  associate  dean  of 
Cornell  University  School  of  Law,  and  by  Rt.  Rev. 
William  C.  Doane,  vice-chancellor  of  the  University 
of  New  York,  by  all  of  whom  the  bill  now  before 
the  chief  executive  for  sanction  was  heartily  in- 
dorsed and  approved. 

Among  other  matters  submitted  at  the  meeting  of 
the  association  was  a  communication  from  the  chief 
judge  of  the  Court  of  Appeals,  approving  of  the  ob- 
ject of  the  bill,  and  on  motion  it  was  resolved  that 
the  bill,  as  presented  by  the  committee,  be  amended 
so  as  to  conform  to  the  views  submitted  at  the 
meeting,  and  when  so  amended  that  the  committee 
having  the  matter  in  charge  be  instructed  to  re- 
quest its  passage  at  the  present  session  of  the  Legis- 
lature. This  resolution  was  unanimously  carried 
and  the  committee  proceeded  to  take  action  by  way 
of  procuring  the  passage  of  the  bill.  It  was 
promptly  reported  by  the  committee  on  codes  in 
the  Assembly  and  passed  that  body  with  only 
three  dissenting  votes.  Upon  being  called  up 
in  the  Senate,  having  been  reported  by  the 
committee  on  the  judiciary,  it  received  fourteen 
votes,  and  upon  being  reconsidered  was  called  up 
and  subsequently  received  twenty-four  affirmative 
votes. 

In  the  meantime  the  members  of  the  association, 
to  the  number  of  nearly  four  hundred,  had  peti- 
tioned the  Legislature  as  follows :  "To  the  Legis- 
lature of  the  State  of  New  York :  I  favor  Assembly 
bill  No.  419,  amending  section  50  of  the  Code  of 
Civil  Procedure,  and  providing  for  a  uniform  sys- 
tem of  examination  for  admission  to  the  bar,  and 
request  that  it  be  enacted."  These  petitions  are 
now  submitted  to  the  executive  upon  the  question 
as  to  whether  the  bill  should  become  a  law,  to- 
gether with  action  taken  by  the  students  of  the  Al- 
bany Law  School,  who  unanimously  request  the 
passage  of  the  bill  by  resolutions  attached  hereto. 
Similar  resolutions  were  also  passed  by  the  students 
of  the  Buffalo  Law  School,  students  of  the  Law 
School  of  Cornell  University,  and  of  the  New  York 
Law  School,  and  presented  to  the  Legislature.  The 
bill  is  also  favored  by  the  American  Lawyer  and  the 
Albany  Law  Journal,  both  periodicals  devoted  to 
the  interests  of  the  law. 

There  is  therefore  a  unanimous  sentiment  in  favor 
of  the  passage  of  the  bill  on  the  part  of  the  faculty 
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and  students  of  the  law  schools  of  the  State,  and  on 
the  part  of  the  members  of  the  bar,  and  a  practical 
unanimity  in  the  Legislature  upon  the  subject 
There  has,  so  far  as  wc  have  been  able  to  learn, 
very  slight  opposition  developed  itself  during  the 
two  years  of  agitation  on  the  subject,  while  active 
interest  has  liecn  manifested  by  members  of  the 
American  Bar  Association  and  the  associations  of 
the  bar  of  many  other  States,  and  the  question  of 
legal  education  has  been  much  discussed  and  con- 
sidered. Inquiries  as  to  the  success  of  the  move- 
ment in  favor  of  a  uniform  system  have  been  received 
from  numerous  quarters  throughout  the  United 
States  congratulating  the  profession  in  the  State  of 
New  York  u|>on  having  made  a  step  forward  by 
reason  of  the  possible  adoption  of  such  a  measure. 
We  respectfully  submit  that  it  would  be  very 
much  to  be  regretted  if,  after  the  unanimous  ap- 
proval the  bill  has  received  from  the  bar,  from  the 
students  and  from  the  Legislature,  it  should  at  this 
hour  fail  to  become  a  law,  and  disappoint  the  just 
expectations  which  have  been  founded  upon  it,  that 
the  bar  would,  through  its  operations,  be  improved 
and  elevated  in  its  tone  and  character. 

As  a  clear  indication  that  this  is  a  judicial  duty, 
we  call  attention  to  the  fact  above  set  forth,  that 
this  function  has  always  been  exercised  by  the 
court. 

All  of  which  is  respectfully  submitted  on  the  part 
of  the  association. 

May  23,  1894.  Tract  C.  Becker, 

President  State  Bar  Association. 

E.  G.  Whitaker, 
Chairman  Executive  Committee. 
J.  Newton  Fiero, 
Cluiirman  Committee  on  Law  Reform. 
Lewis  Marshall, 
Chas.  M.  Preston, 
Committee  on  Legislation  New  York  State  Bar 
Association. 


DUTIES  OF  ADJOINING  COUNTIES  AS  TO 
REPAIRING  CONNECTING  BRIDGES. 

new  york  court  of  appeals,  april,  1894. 

People,  ex  uel.  Kkrxe,  v.  Board  of  Supervisors 
of  Queens  Coitnty. 

If  a  bridge,  part  of  a  highway,  over  tide  water  which  divides 
two  counties,  become  out  ot  repair,  it  is  the  duty  of  the 
boards  of  supervisors  ot  both  counties  to  make  the  repara- 
tion, even  though  the  same  require  that  the  bridge  be  re- 
built, the  expense  thereof  being  a  Joint  and  equal  charge 
on  the  two  counties.  So  heUi  under  chapter  If  of  the  Laws 
of  1WK,  it  being  conceded  that  chapter  29U  of  the  Laws  of 
1891,  which  was  Intended  to  apply  to  the  particular  bridge 
in  question,  is  unconstitutional. 

Mamlamu*  will  lie  to  compel  the  supervisors  of  the  respective 
counties  to  take  such  action  as  is  necessary  for  the  per- 
formance of  such  duty;  and  a  citizen  of  one  of  said  coun- 
ties, owning  property  thereio,  who  is  Injured  or  put  to  in- 
convrnlence  by  reason  of  the  non-repair  of  the  bridge.  Is 
entitled  to  be  a  relator  In  the  niauaamus  proceeding. 


The  court  cannot  control  the  discretion  of  the  supervisors  of 
the  respective  counties  In  determining  the  particular  form 
or  manner  In  which  they  shall  execute  their  duty  so  long 
aa  they  act  m  good  faith.  A  demurrer  to  an  alternative 
writ  of  mmiilamtu  will  not  however  be  sustained  if  the 
substantia  right  beset  out.  because  the  relator  asks  for  too 
much  and  mistakes  to  some  extent  the  relief  to  which  he 
is  entitled  In  such  case  the  court  In  awarding  the  per- 
emptory writ  may  frame  it  according  to  the  just  rights  of 
all  the  parties. 

Section  T  of  chapter  907  of  an  act  of  Congress,  passed  Septem- 
ber 19,  1H90,  providing  for  the  obtaining  of  the  approval  of 
the  secretary  of  war  as  to  location  and  plans  of  bridges  to 
be  constructed,  does  not  Justify  inaction  on  the  part  of  the 
supervisors,  though  it  might  excuse  them  In  a  proceeding 
for  contempt,  where  it  appeared  that  such  consent,  al- 
though sought  in  good  faith,  could  not  be  procured. 

limncell  XV.  Keene,  for  appellant. 

Francis  11.  Van  Veclitsn,  for  respondent. 

Andrews,  C.  J.    The  demurrer  to  the  alternative 
writ  presents  the  question  whether  upon  the  facts 
alleged  a  duty  rested  upon  the  boards  of  supervisors 
of  the  counties  of  Kings  and  Queens  to  rebuild  the 
bridge  over  Newtown  creek,  on  Maspeth  avenue, 
where  a  bridge  previously  existed  connecting  the 
avenue  in   Queens  county  with  the  portion  of  the 
avenue  in  the  county  of  Kings  within  the  city  of 
Brooklyn,  and  whether  the  remedy  by  mandamus  in 
this  proceeding  should  be  awarded.    The  alternative 
writ,  after  reciting  the  facts  stated  in  the  petition, 
commands  the  boards  of  supervisors  of  the  respect- 
ive counties  to  construct  a  bridge  over  the  creek  at 
Maspeth  avenue,  specifying  the  width  and  other 
particulars  conforming  to  the  description  in  the  act, 
chapter  290  of  the  Laws  of  1891,  which  authorized 
and  empowered  the  boards  of  supervisors  of  the  two 
counties  to  build  a  bridge  at  the  point  in  question, 
"  or  to  show  cause,"  etc.     The  proceeding  was  com- 
menced after  the  passage  of  that  act,  in  reliance, 
doubtless,  upon  its  validity.     But  it  is  now  conceded 
that  the  act  was  in  contravention  of  the  constitu- 
tional provision  (art.  18,  §  3)  prohibiting  the  State 
Legislature  from  passing  local  bills  providing  for 
building  bridges,  etc.,  and  authorizing  the  enact- 
ment by  the  Legislature  of  general  laws  conferring 
upon  boards  of  supervisors  powers  of  local  legisla- 
tion.    If  the  only  duty  resting  upon  the  boards  of 
supervisors  of  the  two  counties  in  respect  to  the 
bridge  in  question  was  that  attempted  to  be  created 
by  this  statute,  the  proceeding  must  of  necessity 
fail.     But  if  there  was  an  antecedent  or  subsequent 
duty  imposed  by  other  statutes  now  in  force  to  re- 
build the  bridge,  and  that  duty  is  sufficiently  set 
forth  in  the  writ,  the  writ  may  go  and  that  duty  may 
be  enforced;  although   the  relator  may  have  pro- 
ceeded upon  a  mistake  as  to  the  validity  of  the  act 
of  1891,  unless  upon  technical  objections  to  the  form 
of  the  writ,  he  must  be  remitted  to  anew  proceed- 
ing. 

Before  considering  the  question  of  form  we  shall 
consider  the  primary  question  whether  aduty  is  im- 
posed by  law  upon  the  boards  of  supervisors  of  the 
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two  counties  to  rebuild  the  bridge  independently  of 
the  net  of  1801— that  is,  a  duty  disclosed  upon  the 
face  of  the  writ,  either  absolute  or  conditional, 
which  the  defendants  have  failed  to  perform.  It  is 
averred  in  the  writ  that  Maspeth  avenue  was  open 
as  a  highway  in  1886 ;  that  it  was  the  main  thorough- 
fare of  travel  from  the  city  of  New  York  and  Wil- 
liamsburgh  (now  Brooklyn)  to  Queens  county;  that 
in  the  year  mentioned  a  draw-bridge  was  constructed 
over  Newtown  creek  at  Maspeth  avenue  for  public 
travel ;  that  the  said  avenue  and  bridge  have  con- 
tinued as  a  turnpike,  plank  road,  or  as  a  public 
highway  from  1886;  that  the  turnpike  and  bridge 
company  abandoned  the  road  and  bridge  many  years 
ago,  and  that  for  a  period  of  five  consecutive  years 
(after  such  abandonment)  the  road  and  bridge  were 
used  as  a  public  highway;  that  the  bridge  a  num- 
ber of  years  ago  became  out  of  repair  and  was  taken 
down  or  destroyed,  and  has  not  been  rebuilt,  etc. 
These  and  other  facts  alleged  in  the  writ  sufficiently 
show,  on  demurrer,  that  Maspeth  avenue  was  a  pub- 
lic highway,  and  that  the  bridge  constituted  a  part 
of  the  same. 

The  duty  to  repair  a  bridge  on  a  highway  which 
has  become  out  of  repair  is  imposed  by  statute  upon 
some  local  authorities.  Under  the  general  statutory 
system  of  this  State  the  duty  is  placed  on  the  towns 
or  municipalities  in  which  they  are  located,  and  not 
upon  counties,  as  in  England,  although  many  ex- 
ceptions have  been  created  by  special  statute.  Hill 
v.  Supervisors  of  Livingston  County,  12  N.  Y.  52. 
It  appears  by  the  writ  that  Newtown  creek  is  a 
navigable  stream  within  the  ebb  and  flow  of  the 
tide,  and  constitutes,  at  the  point  in  question,  the 
dividing  line  between  Kings  add  Queens  counties. 
The  case  therefore  is  brought  within  section  68  of 
the  county  law  of  1892,  chapter  18.  That  section 
(which  is  substantially  a  re-enactment  of  subd.  5, 
§  1,  of  chap.  482  of  the  Laws  of  1875,  as  amended 
by  chap.  320  of  the  Laws  of  1880),  after  declaring 
that  "the  board  (of  supervisors)  shall  provide  for 
the  care,  maintenance  and  repair  of  any  draw  or 
other  bridge,"  etc.,  and  providing  how  the  expenses 
shall  be  apportioned  and  paid,  proceeds  as  follows : 
"  But  where  such  bridge  shall  span  any  portion  of 
the  navigable  tide  waters  of  the  State,  forming  at 
the  point  of  crossing  the  boundary  line  of  two  conn- 
ties,  such  expense  shall  be  a  joint  and  equal  charge 
on  the  two  counties  in  which  the  bridge  is  situated, 
and  the  board  of  supervisors  in  each  of  such  coun- 
ties shall  apportion  such  expense  among  the  several 
towns  and  cities,"  etc.  The  duty  imposed  by  this 
section  upon  the  board  of  supervisors  of  two  counties 
divided  by  navigable  tide  water,  spanned  by  a 
bridge  on  a  highway  crossing  the  stream,  to  keep 
the  same  in  repair,  is  plainly  administrative  and 
mandatory,  and  not  discretionary.    It  is  power  con- 


ferred in  the  public  interest  and  for  the  public 
benefit,  and  is  imperative  within  many  authorities. 
See  People  v.  Supervisors  of  Otsego  County,  52  N. 
Y.  401 ;  Com.  v.  New  Bedford  Bridge,  2  Gray,  889. 

Upon  the  facts  stated  in  the  writ,  which  on  de- 
murrer are  to  be  taken  as  true,  we  have  the  case  of 
a  bridge,  part  of  a  highway  over  tide  water  which 
divides  the  counties,  which  has  become  out  of  re- 
pair, and  the  reparation  of  which  requires  that  the 
bridge  shall  be  rebuilt.  The  statute  casts  upon  the 
two  boards  of  supervisors  the  duty  to  make  the  re- 
paration. This  duty,  the  two  counties  understood, 
was  imposed  upon  them,  since  they  united  in  ap- 
proving the  bill  which  culminated  in  the  law  of 
1890,  but  which  is  now  conceded  to  be  unconstitu- 
tional. The  writ  shows  that  the  supervisors  of 
Kings  county  have  refused  to  pass  any  resolution 
authorizing  the  construction  of  a  new  bridge,  and 
the  supervisors  of  Queens  refuse  to  proceed  further 
than  they  have  already  gone.  We  think  the  de- 
murrer was  not  well  taken,  unless  some  of  the  tech- 
nical objections  must  prevail.  The  relator,  as  a 
citizen  of  Queens  county  owning  property  on  Mas- 
peth avenue,  who  is  injured  by  the  inaction  of  the 
supervisors,  and  who  is  put  to  inconvenience  by 
reason  of  the  nonrepair  of  the  bridge,  is  entitled  to 
be  a  relator  in  this  proceeding.  In  re  Baird,  138  N. 
Y.  95.  The  commaud  of  the  writ  is  undoubtedly  too 
broad.  It  is  for  the  boards  of  supervisors  to  determine 
the  character  of  the  bridge  to  be  built,  so  only  that 
it  meets  the  public  need.  The  statute  of  1890  being 
out  of  the  way,  it  is  the  office  of  the  writ  in  this 
case  to  put  the  boards  of  supervisors  in  motion. 
The  court  cannot  control  their  discretion  in  deter- 
mining the  particular  form  and  manner  in  which 
they  shall  execute  the  duty  imposed  upon  them  so 
long  as  they  act  in  good  faith.  The  strictness 
which  formerly  prevailed  in  mandamus  proceedings 
has  been  greatly  modified  by  statute  and  the  decis- 
ions. The  alternative  writ  is  now  equivalent  to  the 
complaint  in  an  action,  aud  the  demurrer  and  return 
stand  as  a  demurrer  or  answer  in  an  ordinary  suit. 
If  the  substantial  right  is  set  out  in  the  writ,  the 
proceeding  will  not  fail  because  the  relator  asks  for 
too  much  or  mistakes  to  some  extent  the  relief  to 
which  he  is  entitled.  The  court,  in  awarding  the 
peremptory  writ,  may  mould  it  according  to  the 
just  rights  of  all  the  parties.  Code  Pro.,  §§  2067, 
2090;  People  v.  Nostrand,  46  N.  Y.  375;  People  v. 
Railroad  Co.,  58  id.  152;  People  v.  Wilson,  119  id. 
515. 

The  objection  that  under  section  7  of  chapter  907 
of  the  act  of  Congress  passed  September  19,  1890, 
the  boards  of  supervisors  cannot  proceed  to  con- 
struct the  bridge  until  the  location  and  plans  shall 
have  been  approved  by  the  secretary  of  war,  may 
excuse  them  in  a  proceeding  for  contempt,  in  case 
it  appears  that  such  consent  has  been  sought  in  good 
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faith  and  cannot  be  procured.  We  think  the  exist- 
ence of  this  statute  does  not  justify  inaction,  and 
the  matter  can  be  provided  for  in  the  peremptory 
writ,  if  one  shall  be  issued. 

We  think  the  demurrer  was  not  well  tnken.  and 
the  judgment  should  therefore  be  reversed,  with 
leave  to  the  defendant  to  answer  on  payment  of 
costs. 

All  concur.    Judgment  reversed. 


COUDERT  ON  THE  LEGAL  PROFESSION- 
HE  ANSWERS  SOME  QUESTIONS. 

MR  A.  E.  WATROUS  writes  to  the  Wnthington 
Pott:  It  is  not  unusual  to  think  of  Mr.  P.  R. 
Coudert  as  French  by  birth  as  well  as  descent,  but 
as  a  matter  of  fact,  he  is  more  of  a  New  Yorker  than 
nine-tenths  of  the  leaders  of  the  New  York  bar.  He 
was  born  there  in  1832  and  educated  at  Columbia 
College,  which  he  entered  at  fourteen.  Knowing 
something  of  Mr.  Couderi's  time-saving  methods  of 
expressing  himself  for  the  public  prints,  I  spent  the 
odd  hours  of  some  ten  days  before  my  visit  to  liiui 
in  drafting  a  set  of  questions  which  would  cover 
every  point  that  I  could  think  of  public  interest  in 
connection  with  the  profession  of  the  law.  After  I 
had  stated  my  purpose  and  Mr.  Coudert  had  assented 
to  its  propriety  his  first  word  was  "  Arc  your  ques- 
tions prepared?"  For  answer  I  drew  them  out  of 
my  pocket. 

"Very  well."  he  said,  "I  will  answer  them." 

Two  days  afterward  the  following  clear,  incisive, 
and  judicial  deliverance  on  the  opportunities,  the 
duties,  and  the  tendencies  of  the  lawyer  of  to-day 
was  in  my  mail  box.  Mr.  Coudert  has  not  repeated 
the  language  of  the  queries  propounded,  but  each 
of  his  numbered  propositions  is  a  specific  answer  to 
a  specific  question.  The  "interview"  runs  as  fol- 
lows: 

"1.  I  do  not  believe  that  "the  influence  of  the 
growing  power  of  corporations  on  the  bar '  has  any 
effect  either  in  lowering  or  raising  the  standard  of 
the  profession.  A  corporation  is  simply  a  rich 
client,  and  whether  his  name  is  Croesus  or  the  Great 
American  Corporation  makes  very  little  difference. 
Few  lawyers  (although  there  are  a  few)  confine 
themselves  exclusively  to  the  service  of  a  single  cor- 
poration, and  that  corporation  they  serve  of  course 
with  all  possible  fidelity  and  zeal. 

'•  Generally  speaking,  prominent  lawyers  are  to-day 
for  and  to-morrow  against  these  associations,  and 
are  as  much  interested  in  defeating  as  in  promoting 
their  views.  I  have  not  been  able  to  see  that  the 
standard  of  the  profession  has  been  in  any  way 
affected  by  this  circumstance. 

"  2.  That  the  profession  has  been  to  some  extent 
'  commercialized '  I  am  not  prepared  to  deny.     I  am 


inclined  to  think  that  the  high  professional  standard 
has  declined  since  the  time  when  the  fee  was  an 
honorarium  and  the  counsel  was  prohibited  by  law, 
as  well  as  by  his  own  self-respect,  from  dragging  a 
recalcitrant  client  into  court,  and  throttling  him 
until  he  disgorged  a  fee. 

"  A  virus  of  avarice  has  undoubtedly  been  inocu- 
lated into  our  body,  but  this  is  the  result  of  general 
commercial  causes.  A  life  of  comfort,  the  fascina- 
tion of  a  luxurious  life,  and  an  instinctive  disposi- 
tion of  our  guild  to  keep  step  with  others  in  the 
race  for  riches  have  undoubtedly  modified  the  old 
spirit  of  our  professional  forefathers.  Then,  too, 
with  our  growing  population  the  ranks  of  the  bar 
have  swollen  in  number,  so  a<  to  submerge  the  old 
spirit  of  dignified  and  professional  self-control. 
The  lawyer  wants  to  be  rich  because  everybody  else 
seeks  to  be  rich.  Young  men  who  would  never 
have  dreamt  of  professional  eminence  rush  into  the 
profession  headlong,  with  vague  aspirations  of  be- 
coming somebody  and  something  in  the  shortest 
possible  space  of  time.  The  majority  of.  them,  I 
believe,  do  not  care  so  much  for  the  prospect  of  a 
justiceship  of  the  Supreme  Court  of  the  United 
Stales  as  of  a  handsome  income,  which  will  permit 
them  to  taste  of  those  pleasures  and  luxuries  which 
wealth  alone  can  give.  Hut  others  may  be  said  to 
do  the  same.  Doctors,  for  instance,  and  I  am  not 
absolutely  certain,  but  would  not  like  to  deny  under 
oath,  that  the  fashionable  clergyman  has  been  tainted 
by  a  homeopathic  dose  of  the  poison.  Yet  I  still 
claim  for  our  profession  that,  relatively  speaking,  it 
is  as  high  in  comparison  with  the  rest  of  the  com- 
munity as  ever. 

"'■i.  Much  is  said  about  the  decline  of  forensic 
eloquence,  but  the  proposition  that  true  eloquence 
is  losing  its  force  and  power  is  not,  to  my  mind, 
true.  Eloquence  can  never  die  or  fail  of  its  effect, 
if  it  is  real  eloquence;  that  is,  such  form  of  speech 
as  is  best  calculated  to  rouse  and  stimulate  the 
dormant  passions  of  men.  Demosthenes  was  elo- 
quent, and  so  was  Lincoln;  their  style  of  oratory 
was  different,  because  their  r.udicnce  was  different. 
The  true  orator  will  now  produce  his  effect  when- 
ever he  has  found  and  is  able  to  use  the  key  which 
unlocks  the  breast  of  his  listener,  and  subjugates 
that  listener's  will  to  his  own. 

"  You  may  change  your  system  of  laws,  but 
whether  you  are  governed  by  common  law,  civil 
law,  code  law,  or  any  other,  human  nature  remains 
the  same,  and  the  mass  of  mankind  offers  itself  a 
ready  prey  to  the  master  of  apt  speech. 

"  4.  I  do  not  think  that  codification  in  New  York 
has  been  a  success.  The  Code  of  Civil  Procedure 
has  grown  from  a  timid,  shrinking  baby,  dressed  in 
three  hundred  or  four  hundred  brief  sections,  into 
an  aggressive,  self-sufficient  octavo  that  has  puzzled 
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the  courts,  baffled  the  lawyers  and  ruined  the  clients 
for  half  a  century.  I  presume  however  that  pre- 
scription has  given  it  a  place  in  our  system,  and  that 
no  efforts  on  the  part  of  the  bar  or  the  community 
will  dislodge  that  code. 

"  As  to  the  Criminal  Code,  it  has  probably  worked 
reasonably  well.  As  punishments  are  arbitrarily 
fixed  and  should  be  certain,  it  is  reasonable  enough 
that  an  attempt  should  be  made  to  formulate  into 
code  form  tho  criminal  law  of  the  State.  As  the 
judges  of  our  criminal  tribunals  seem  to  be  satisfied, 
I  presume,  that  with  occasional  modifications,  that 
system  will  endure. 

"  As  to  the  proposition  of  enacting  our  common 
law  into  a  Civil  Code,  I  think  that  the  good  sense 
of  our  people  is  opposed  to  it.  If  it  has  taken  hun- 
dreds of  volumes  of  judicial  decisions  to  construe 
rules  of  practice,  what  would  it  be  if  all  the  rela- 
tions and  interests  of  the  citizen  were  determined 
or  sought  to  be  fixed  in  a  single  code?  Where  would 
be  the  certainty  of  such  a  code,  with  an  annual 
Legislature  tampering  with  every  section  upon  the 
slightest  provocation?  How  would  the  system  be 
improved  when  the  judges  undertook  in  lengthy 
opinions  to  construe  the  sections?  And  how  long 
would  it  be  before  the  language  of  the  code  itself 
would  be  lost  sight  of,  and  justice,  discouraged  and 
baffled,  would  go  back  to  the  old  system  to  search 
for  truth  in  the  decisions  of  the  courts?  It  seems  to 
me  that  until  the  evils  of  our  system  are  proved  to 
be  very  much  greater  than  they  are,  we  should  bear 
with  the  ills  we  have  rather  than  fly  to  others  we 
know  not  of. 

"  Empirical  attempts  upon  the  health  of  our  body 
politic  are  too  risky  and  expensive  to  be  conducted 
without  great  circumspection.  It  is  usual  to  cry 
that  lawyers  are  opposed  to  a  code,  because  it  would 
bring  the  law  within  the  reach  of  the  layman,  but  no 
person  of  average  intelligence  and  ordinary  fairness 
will  believe  this.  If  he  does,  our  experiment  that 
I  have  alluded  to  above  in  the  way  of  a  code  of  pro- 
cedure ought  to  send  him  off  with  silence  and  shame 
into  solitude  and  penitential  meditation. 

"7.  I  see  no  objection  to  the  admission  of  woman 
to  the  bar,  but  I  do  see  great  injustice  in  excluding 
her  if  she  is  fit  to  assume  its  duties.  It  may  be  that 
she  may  help  to  'overcrowd  the  profession,'  but 
that  is  no  answer  to  her  claim.  Why  should  she 
not,  if  she  has  the  ability,  seek  for  an  honorable 
livelihood  in  the  same  ranks  with  her  male  brethren? 
Portias  may  not  be  common,  but  why  should,  not 
every  refined  and  intelligent  woman  have  a  chance 
to  become  one  if  she  likes?  It  is  indeed  a  weak  and 
pitiable  plea  on  the  part  of  man  to  say  that  there  is 
no  reason  '  for  him  to  expand  and  grow  fat,  and  that 
therefore  the  weaker  bodied  sisters  must  be  left  out. 
This  is  a  man's  argument,  but  not  a  manly  one. 


"10.  What  amount  a  practitioner  of  'ordinary 
ability,  education,  and  good  fortune '  may  expect  is 
a  question  that  does  not  admit  of  any  answer. 
What  do  you  call  '  ordinary  good  fortune,'  for  in- 
stance? Does  it  imply  good  luck,  wealthy  relations, 
an  honorable  name,  and  other  elements  which 
happily  used  may  lead  to  success?  The  scale  is  a 
wide  one;  the  gamut  runs  from  nothing  to  an  an- 
nual fortune.  There  are  lawyers  in  the  large  cities 
— I  speak  especially  of  New  York — whose  annual 
income  would  be  a  respectable  estate  of  itself. 
There  are  others  fairly  intelligent  and  well  educated 
who  would  be  infinitely  better  off  as  first-class 
artisans.  Men  are  born  free  and  equal,  says  our 
Declaration  of  Independence,  and  truly,  but  after 
they  are  boru  the  rule  stops  running.  The  blind 
goddess  and  the  chances  of  life  create  different  op- 
portunities, even  for  men  whose  claims  would  seem 
to  be  equal.  When  you  consider  however  the  enor- 
mous diversity  in  the  gifts  of  men  and  the  lottery 
of  favorable  chances,  it  is  wise  to  stop  guessing. 

"  11.  Arbitration  has  shown  itself  a  simple  and 
easy  process  of  reaching  a  settlement  of  disputes 
without  delay  and  expense.  It  has  found  favor 
with  the  various  associations  of  men  who  are  united 
for  business  purposes.  The  unconscionable  charges 
which  it  has  of  late  years  been  fashionable  to  make, 
the  desperate  attempt  of  young  men  to  squeeze  out 
of  the  chance  client  all  that  can  be  had  short  of 
absolute  destruction,  have  created  a  reluctance  on 
the  part  of  merchants,  brokers,  and  others  to  en- 
gage in  the  game  of  litigation.  Perhaps  they  are 
wise;  and  yet  all  really  important  questions,  where 
principle  is  involved,  are  best  settled  by  the  courts 
of  justice.  The  process  is  expensive  and  tedious, 
but  as  Moliere  has  said  of  medicine,  '  it  is  better  for 
a  patient  to  die  according  to  the  rules  of  art  than  to 
get  well  by  not  following  them.'  " 

He  who  reads,  marks,  learns,  and  inwardly  digests 
the  above  may  arrive  at  the  golden  secret  of  com- 
bining a  great  business  with  a  high  and  honorable 
calling. 

CONNECTICUT   DECISIONS-RECENT 
WORK    OF   THE    SUPREME    COURT   OF  . 
ERRORS- 

PART  4  of  volume  63  of  the  Connecticut  Reports 
embraces  a  number  of  decisions  of  the  Supreme 
Court  of  Errors  of  more  than  usual  interest,  involv- 
ing several  interesting  questions  not  before  passed 
upon  in  that  State. 

The  case  of  Sunford  v.  Peck  et  al.  was  a  suit 
brought  against  a  warehouseman  for  the  conversion 
of  merchandise  placed  in  their  care  for  storage. 
The  chief  question  was  whether  recovery  could  be 
had  on  such  a  complaint  for  damage  caused  by  neg- 
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ligence  of  defendants  prior  to  conversion,  the 
court  deciding  that  a  complaint  alleging  simply 
conversion  was  not  sufficient.  Of  more  interest  is 
the  meaning  given  to  the  expressions  "actual 
value,"  "market  value"  or  "market  price,"  the 
court  holding  them  to  mean  the  price  or  value  of  an 
article  established  or  shown  by  sales,  public  or  pri- 
vate, in  the  way  of  ordinary  business. 

The  Norwalk  Gas-light  Co.  v.  Borough  of  Nor- 
walk  presents  the  question  of  municipal  liability  for 
negligence  of  contractors  in  constructing  public 
works.  The  suit  was  brought  to  recover  damages 
for  injury  done  to  the  pipes  of  the  plaintiff  com- 
pany in  the  construction  of  a  sewer  by  the  borough. 
Defendant  claimed  that  the  negligence,  if  any,  was 
that  of  independent  contractors,  for  which  the  bor- 
ough would  be  liable.  Among  other  points,  the 
court  decided  that,  notwithstanding  the  relation  of 
employer  and  contractor,  the  municipality  would  be 
liable,  if  the  precise  act  which  resulted  in  injury 
was  ordered  by  it,  or  if  it  assumed  actual  control 
over  the  work  and  the  methods  and  means  of  per- 
formance, or  if  the  act  required  to  be  done  by  the 
contractor  was  such  as  obviously  exposes  persons  or 
property  to  unusual  peril.  A  municipality  will  also 
be  liable  for  negligent  injury  not  only  where  it 
knowingly  employs  unskillful  and  incompetent  con- 
tractors, but  for  failure  to  exercise  due  care  to  se- 
lect contractors  who  were  skillful  and  competent. 
The  same  liability  for  negligence  attaches  to  a  mu- 
nicipality whether  the  particular  work  is  constructed 
uuder  a  special  privilege  granted  at  the  request  of 
the  corporation,  or  in  the  performance  of  a  public 
and  governmental  duty.  It  seems  also  that  courts 
will  take  judicial  notiice  that  blasting  with  dyna- 
mite is  "intrinsically  dangerous,"  and  the  necessity 
of  such  means  is  a  question  for  the  jury. 

Similar  to  the  above  case,  but  controlled  by  dif- 
ferent principles,  is  the  case  of  Greenwood  et  al.  v. 
Town  of  Westport,  decided  by  Judge  Townsend  of 
the  United  States  District  Court,  and  reported  in 
the  supplement.  This  was  a  libel  in  personam 
brought  against  the  town  for  damage  done  to 
the  barge  Hebe  because  of  negligence  of  the  town 
in  not  seasonably  opening  a  drawbridge  across 
Westport  river.  It  appeared  that  the  town  volun- 
tarily undertook  to  operate  a  drawbridge  constitut- 
ing part  of  a  public  highway  over  a  navigable  river, 
and  employed  a  draw-tender  for  that  purpose,  and 
it  was  held  that,  although  no  statute  imposed  such 
liability,  the  town  having  assumed  the  duty  of 
operating  the  draw,  was  liable  for  negligence,  and 
that  it  made  no  difference  that  the  first  action  of 
the  town  was  illegal,  it  having  been  subsequently 
authorized.  It  was  further  held  that  the  operation' 
of  the  draw  was  not  a  public  or  a  governmental  act, 
that  the  rule  as  to  actions  against  quasi  corpora- 


tions for  neglect  of  a  public  duty  applies  only  to 
duties  imposed  without  assent  of  corporations  and 
exclusively  for  public  purposes.  Federal  courts  are 
bound  by  the  local  policy  of  the  State  as  to  powers 
and  liabilities  of  municipal  corporations  which  have 
been  determined  by  legislative  authority  or  settled, 
decisions  of  the  highest  court,  especially  in  admin- 
istering the  rules  of  common  law. 

Grant  v.  Grant  derives  a  peculiar  interest  from 
the  facts  and  the  application  of  the  law  to  them. 
Christina  Grant,  the  plaintiff,  who  was  twenty- 
three  years  old  at  the  beginning  of  the  suit,  went 
to  live  with  William  Grant  when  four  years  old,  he 
representing  that  he  and  his  wife  would  adopt  her 
and  educate  and  maintain  her,  and  as  they  had  no 
children  of  their  own.  all  his  property  would  go  to 
Christina.  He  did  educate,  clothe  and  maintain 
her,  but  never  legally  adopted  her.  As  she  grew 
older  she  assisted  in  domestic  duties,  and  took  care 
of  Grant  when  he  was  sick,  and  ho  several  times 
told  her  that  she  was  provided  for,  and  that  all  he 
had  would  be  hers.  Grant  died  intestate,  leaving 
both  real  estate  and  personal  property;  and  Chris- 
tina brought  suit  against  Mrs.  Grant,  administra- 
trix, for  the  share  of  the  property  which  she  would 
have  received  had  he  made  a  will.  Iu  applying  the 
law  the  court  held  that  the  verbal  promise  to  leave 
property  by  will  to  Christina  in  consideration  of 
the  latter's  companionship  and  society,  was  within 
the  statute  of  frauds,  a  part  of  the  property  consist- 
ing of  real  estate,  and  that  therefore  such  a  prom- 
ise could  not  be  specifically  enforced.  Nor  did  the 
fact  that  the  promise  had  been  acted  upon  by  Chris- 
tina take  the  case  out  of  the  statute  by  reason  of 
part  performance.  To  warrant  specific  performance 
the  contract  must  be  certain,  equal,  just  and  fair  in 
all  its  provisions,  and  founded  upon  a  valuable,  as 
distinguished  from  a  merely  good  or  moral  consid- 
eration. The  Supreme  Court  helped  the  young  lady 
out  of  her  unfortunate  position  by  suggesting  that 
she  might  maintain  an  action  for  the  value  of  her 
services  against  the  personal  representatives  of 
Grant,  the  promisor,  provided  the  claim  against 
the  estate  had  been  presented  as  provided  by  stat- 
ute, and  further  held  that  the  complaint  in  the 
present  case  could  be  amended  in  the  Superior 
Court  if  the  plaintiff  would  undertake  to  aver  and 
prove  a  representation  of  a  proper  claim  prior  to 
beginning  suit. 

Craft  Refrigerator  Co.  v.  Quinnipiac  Brewing  Co. 
is  chiefly  interesting  to  the  profession,  as  it  has  to 
do  entirely  with  practice  and  technical  points  of 
law.  The  case  had  some  newspaper  notoriety  on  its 
trial  in  the  lower  court,  on  account  of  the  distin- 
guished counsel  on  one  side,  ex-Judge  Henry  Stod- 
dard, refusing  to  obey  an  order  of  the  court,  and 
his  being  peremptorily  nonsuited    in  consequence. 
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The  cose  came  to  the  Supreme  Court  on  the  ques- 
tion of  the  legality  of  the  nonsuit.  The  case  origi- 
nated in  the  sale  of  two  refrigerating  machines  to 
the  defendant  by  the  plaintiff.  The  defendant 
claimed  that  the  machine  was  not  up  to  the  con- 
tract, and  the  plaintiff,  while  claiming  to  have  ful- 
filled its  contract,  agreed  to  take  back  the  machines. 
Some  delay  arose  in  the  return  of  the  machines,  and 
the  plaintiff  sued  for  the  contract  price  and  also  for 
the  conversion  of  the  machines,  joining  both  causes 
of  action  in  one  count.  On  the  trial  the  court  below 
ordered  the  plaintiff  to  elect  which  course  of  action 
ne  would  pursue,  his  claim  in  contract  or  in  tort, 
but  counsel  for  plaintiff  refused  to  elect,  claiming  a 
right  to  pursue  both  courses;  whereupon  the  court 
promptly  nonsuited  the  plaintiff.  The  Supreme 
Court,  in  passing  upon  this  question,  decide  that 
the  two  causes  of  action  were  properly  united  in 
one  count,  and  that  the  order  of  the  lower  court 
was  erroneous.  But,  while  erroneous,  such  order 
was  not  void,  as  the  court  had  jurisdiction  of  the 
parties  and  the  subject-matter,  and  it  was  therefore 
incumbent  upon  the  plaintiff  to  obey  the  order  or 
abide  the  consequences.  The  plaintiff  was  there- 
fore properly  nonsuited.  In  the  opinion  Judge 
Baldwin  defines  "  transaction,"  as  used  in  the  Prac- 
tice Act,  as  an  act  or  agreement,  or  several  acts  or 
agreements  having  some  connection  with  each  other, 
in  which  more  than  one  person  is  concerned,  and  by 
which  the  legal  relations  of  such  persons  are  al- 
tered. Under  the  Practice  Act  the  plaintiff  may 
state  his  grievance  untrammelled  by  artificial  forms 
of  pleadings  and  regardless  of  most  of  the  ancient 
distinctions  of  procedure  as  to  law  or  equity  or  con- 
tract and  tort.  Two  judges  dissent  from  this  opin- 
ion, and  Judge  Torrance  writes  the  dissenting  opin- 
ion. 

In  the  case  of  Mansfield,  Insurance  Commis- 
sioner, v.  Mutual  Benefit  Life  Insurance  Company, 
being  a  petition  for  a  receiver  brought  to  a  judge 
of  the  Supreme  Court  of  Errors,  and  reported  in  the 
supplement  to  this  volume,  the  court  decides  that 
the  Superior  Court,  holding  a  stated  term,  must  be 
deemed  "  in  session  "  during  the  interval  between 
an  adjournment  from  the  afternoon  of  one  day  to 
the  morning  following,  within  section  2869,  provid- 
ing that  such  a  petition  shall  be  brought  to  the  Supe- 
rior Court  "  if  iu  Session,  and  if  not,  to  a  judge  of 
the  Supreme  Court  of  Errors." 

Michael's  Appeal  from  county  commissioners,  re- 
ported in  the  supplement,  is  the  only  other  case  of 
importance.  This  case  is  notable  as  being  the  first 
of  the  liquor-license  appeals,  so  called,  under  the 
new  law.  The  points  decided  are :  (1)  The  owner 
of  a  building  who  knowingly  permits  a  portion  of 
it  to  be  used  for  the  illegal  sale  of  liquors  is  not  a 
suitable  person  to  conduct  a  liquor  business  in  such 


a  building  under  a  license  immediately  succeeding 
such  illegal  use.  (2)  A  building  which  has  become 
the  abiding  place  of  law-breakers  or  of  crime,  or 
which  has  long  been  used  for  the  illegal  sale  of 
liquors,  is  not  a  suitable  place  for  the  sale  of  liquors 
under  a  license.    . 

The  index,  which  is  published  with  this  part,  is 
new  in  its  arrangement,  and  somewhat  more  volu- 
minous than  its  predecessors,  but  those  who  have 
use  for  the  volume  will  find  the  increased  subdivis- 
ion of  subject  and  numerous  cross-references  a  great 
advantage.  As  the  first  volume  from  James  P.  An- 
drews, the  new  reporter,  this  will  be  received  with 
interest  by  the  legal  profession,  and  his  care  and 
accuracy  in  its  preparation  cannot  fail  to  elicit  ap- 
proval. 

AMENDMENTS  AND  NEW  LAWS  OF  1894- 

[Former  numbers  12,  18,  14,  15,  16,  18  and  20  of 
the  Journal  give  the  amendments  by  the  General 
Laws  of  1894,  prior  to  those  noted  in  this  issue.] 

All  laws  and  amendments  are  now  in  effect  ex- 
cept where  specially  noted  as  not  taking  effect  until 
a  date  given. 

Code  of  Civil  Procedure. 

Section  1176,  amended  by  chap.  434,  L.  1894,  to 
read  viz. : 

Upon  the  trial  of  an  issue  of  fact,  joined  in  a  civil 
action  in  a  court  of  record,  each  party  may  per- 
emptorily challenge  not  more  than  six,  and  in  a 
court  not  of  record  each  party  may  peremptorily 
challenge  not  more  than  three  of  the  persons  drawn 
as  jurors  for  the  trial. 

Section  2281,  subd.  1,  amended  by  chap.  883,  L. 
1894,  to  read,  viz. : 

"  When  he  holds  over  and  continues  in  posses- 
sion of  the  demised  premises,  or  any  portion 
thereof,  after  the  expiration  of  his  term,  without 
the  permission  of  the  landlord;  including  else- 
where than  in  the  city  of  New  York  and  Brooklyn 
a  case  where  the  person  to  be  removed  became  the 
occupant  of  the  premises  as  a  servant  or  employee, 
and  the  relation  of  master  and  servant  or  employer 
and  employee  has  been  lawfully  terminated,  or  the 
time  fixed  for  such  occupancy  by  the  agreement 
between  the  parties  has  expired;  but  if  by  such 
agreement  the  servant  was  to  be  permitted  to  oc- 
cupy such  premises  for  a  period  beyond  the  term  of 
employment,  such  removal  shall  not  be  had  under 
this  subdivision  unless  such  period  so  permitted  for 
occupancy  has  expired,  or  the  relation  of  master 
and  servant  or  employer  and  employee  was  lawfully 
terminated  before  the  expiration  of  such  term  of 
employment ;  but  nothing  in  this  subdivision  con- 
tained shall  be  construed  as  preventing  the  removal 
of  such  occupant  in  any  other  lawful  manner. 

This  act  shall  take  effect  September  first,  eigh- 
teen hundred  and  ninety-four. 
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Section  2728,  amended  by  chap.  421,  L.  1804,  to 
read  viz. : 

§  2728.  Executor,  et  cetera,  may  petition  for  judi- 
cial settlement ;  citation  thereupon. — In  either  of  the 
following  cases  an  executor  or  administrator  may 
present  to  the  Surrogate's  Court  his  account  and  a 
written  petition,  duly  verified,  praying  that  his  ac- 
count may  be  judicially  settled ;  and  that  the  sure- 
ties in  his  official  bond,  or  the  legal  representatives 
of  such  surety,  and  creditors,  or  persons  claiming 
to  be  creditors,  or  the  decedent,  and  the  decedent's 
husband  or  wife,  next  of  kin  and  legatees,  if  any ; 
or  if  either  of  those  persons  has  died,  his  executor 
or  administrator,  if  any,  may  be  cited  to  attend  the 
settlement : 

1.  Where  one  year  has  elapsed  since  letters  were 
issued  to  such  executor  or  administrator. 

2.  Where  notice  requiring  all  persons  having 
claims  against  the  deceased  to  exhibit  the  same, 
with  the  vouchers  thereof,  to  such  executor  or  ad- 
ministrator has  been  duly  published  according  to 
law.  If  one  of  two  or  more  co-executors  or  co- 
administrators presents  his  account  and  a  petition 
for  a  judicial  settlement  of  his  separate  account,  it 
must  pray  that  his  co-executors  or  co-administra- 
tors may  also  be  cited.  Upon  the  presentation  of 
account  and  a  petition,  as  prescribed  in  this  sec- 
tion, the  surrogate  must  issue  a  citation  accord- 
ingly. On  the  return  of  a  citation,  issued  as  pre- 
scribed in  this  section,  the  surrogate  must  take  the 
account,  and  hear  the  allegations  and  proofs  of  the 
parties  respecting  the  same.  Any  party  may  con- 
test the  account  with  respect  to  a  matter  affecting 
his  interest  in  the  settlement  and  distribution  of  the 
estate.  And  any  party  may  contest  an  intermediate 
account  rendered  under  section  twenty-seven  hun- 
dred and  twenty-five  of  this  act,  in  case  the  same 
shall  not  be  consolidated  pursuant  to  section  twen- 
ty-seven hundred  and  twenty-seven  of  this  act.  A 
creditor  or  a  person  interested  in  the  estate,  al- 
though not  cited,  is  entitled  to  appear  on  the  hear- 
ing, and  thus  make  himself  a  party  to  the  proceed- 
ing. When  letters  issued  to  an  executor  or  admin- 
istrator have  been  revoked,  ho  may  present  to  the 
Surrogate's  Court  a  written  petition,  duly  verified, 
praying  that  his  account  be  judicially  settled,  and 
that  his  successor,  if  a  successor  has  been  appointed, 
and  the  other  persons  specified  in  this  section,  be 
cited  to  attend  the  settlement. 

Chapter  two  hundred  and  fifty-two  of  the  Laws  of 
eighteen  hundred  and  ninety-three,  entitled  "An 
act  to  amend  section  twenty-seven  hundred  and 
twenty-nine  of  the  Code  of  Civil  Procedure,  rela- 
tive to  judicial  settlement  of  accounts, "  is  hereby  re- 
pealed. 

Section  8807,  snbd.  4,  amended  by  chap.  407,  L. 
1894,  to  read  viz. : 


4.  For  notifying  jurors  to  attend  a  trial  term  of  a 
court  of  record,  fifty  cents  for  each  cause  placed 
upon  the  calendar  for  trial  by  a  jury,  to  be  paid  by 
the  party  first  putting  th«  -.ause  on  the  calendar  for 
that  term.  But  the  sheriff  is  not  entitled  to  more 
than  one  dollar  and  fifty  cents  for  calendar  fees  in 
one  action.  The  clerk  shall  not  put  a  cause  upon 
the  calendar  for  trial  by  jury  until  the  fee  specified 
in  this  subdivision  is  paid  to  him  for  the  use  of  the 
sheriff.  And  where  the  cause  is  tried  at  a  subse- 
quent term,  without  a  new  note  of  issue,  as  pre- 
scribed in  section  nine  hundred  and  seventy-seven 
of  this  act,  the  party  moving  the  trial  must  pay  to 
the  clerk,  for  the  use  of  the  sheriff,  the  calendar 
fee  or  fees  remaining  unpaid.  The  provisions  of 
this  subdivision  shall  not  be  applicable  to  counties 
wherein  the  sheriff  is  a  salaried  officer. 

Section  3374,  amended  by  chap.  478,  L.  1804,  to 
read  viz. : 

Abandonment  and  discontinuance  of  proceeding, — 
Upon  the  application  of  the  plaintiff,  to  be  made  at 
any  time  after  the  presentation  of  the  petition,  and 
before  the  expiration  of  thirty  days  after  the  entry 
of  the  final  order,  upon  eight  days'  notice  of  mo- 
tion to  all  other  parties  to  the  proceeding  who  have 
appeared  therein,  or  upon  an  order  to  show  cause 
the  court  may,  in  its  discretion,  and  for  good  cause 
shown,  authorize  and  direct  the  abandonment  and 
discontinuance  of  the  proceeding,  upon  payment  of 
the  fees  and  expenses,  if  any,  of  the  commissioners 
and  the  costs  and  expenses  directed  to  be  paid  in 
such  final  order,  if  such  final  order  shall  have  been 
entered,  and  upon  such  other  terms  and  conditions 
as  the  court  may  prescribe ;  and  upon  the  entry  of 
the  order  granting  such  application  and  upon  com- 
pliance with  the  terms  and  conditions  therein  pre- 
scribed, payment  of  the  amount  awarded  for  com- 
pensation, if  such  compensation'  shall  have  been 
theretofore  awarded,  shall  not  be  enforced,  but  in 
such  case,  if  such  abandonment  and  discontinuance 
of  the  proceeding  l>e  directed  upon  the  application 
of  the  plaintiff,  the  order  granting  such  application, 
if  permitting  a  renewal  of  such  proceedings,  shall 
provide  that  proceedings  to  acquire  title  to  such 
lands,  or  any  part  thereof,  shall  not  be  renewed  by 
the  plaintiff  without  a  tender  or  deposit  in  court  of 
the  amount  of  the  award  and  interest  thereon. 

Section  1023  is  repealed. 

Section  003  is  amended  to  read  viz. : 

Exceptions  to  findings  of  fact. — Upon  the  trial  of 
an  issue  of  fact  by  a  referee  or  by  the  court,  with- 
out a  jury,  a  finding  without  any  evidence  tending 
to  sustain  it,  is  a  ruling  upon  a  question  of  law 
within  the  meaning  of  the  last  section. 

Section  1022  is  amended  to  read  viz. : 

The    decision  of  the   court  or  the  report  of 
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referee  upon  the  trial  of  the  whole  issues  of  fact 
may  state  separately  the  facts  found  and  the  conclu- 
sions of  law,  and  direct  the  judgment  to  be  en- 
tered thereon ;  or  the  court  or  referee,  in  deciding 
the  issues,  may  file  a  decision  stating  concisely  the 
grounds  upon  which  such  issues  have  been  decided, 
and  direct  the  judgment  to  be  entered  thereon, 
which  decision  so  filed  shall  form  part  of  the  judg- 
mi'nt-roll.  In  an  action  where  the  costs  are  in  the 
discretion  of  the  court,  the  decision  or  report  must 
award  or  deny  costs,  and  if  it  awards  costs,  it  must 
designate  the  party  to  whom  costs  to  be  taxed  are 
awarded.  Whenever  judgment  is  entered  on  a  de- 
cision which  does  not  state  separately  the  facts 
found,  the  defeated  party  may  file  an  exception  to 
such  decision,  in  which  case,  on  an  appeal  from  the 
judgment  entered  thereon  upon  a  case  containing 
exceptions,  the  General  Term  of  the  court  in  which 
the  action  is  pending  shall  review  all  questions  of 
fact  and  of  law,  and  may  either  modify  or  affirm 
the  judgment  or  order  appealed  from,  award  a  new 
trial  or  grant  to  either  party  such  judgment  as  such 
party  may  be  entitled  to. 

Section  1387  amended  to  read  viz. : 

What  questions  are  brought  up  for  review.  —  An  ap- 
peal to  the  Court  of  Appeals  from  a  final  judgment 
or  from  an  order  granting  or  refusing  a  new  trial  in 
an  action,  or  from  a  final  order  affecting  a  substan- 
tial right,  made  either  in  a  special  proceeding  or 
upon  a  summary  application  after  judgment  in  ac- 
tion, brings  up  for  review  in  that  court  every  ques- 
tion affecting  a  substantial  right,  and  not  resting  in 
discretion,  which  was  determined  by  the  General 
Term  of  the  court  below,  in  rendering  the  judg- 
ment or  making  the  order,  from  which  the  appeal 
is  taken ;  except  that  a  question  of  fact,  arising 
upon  conflicting  evidence,  cannot  be  determined 
upon  such  an  appeal  unless  where  special  provision 
for  the  determination  thereof  is  made  by  law.  An 
exception  to  the  finding  of  a  fact  unsupported  by 
any  evidence  shall  be  deemed  to  present  a  question 
of  law  upon  an  appeal  to  the  Court  of  Appeals;  and 
in  any  action  on  an  appeal  to  that  court,  the  court 
may,  in  its  discretion,  oither  modify  or  affirm  the 
judgment  or  order  appealed  from,  award  a  new 
trial,  or  grant  to  either  party  such  judgment  as 
such  party  may  be  entitled  to. 

Penal  Code. 

Section  408a  amended  by  chap.  426,  L.  1894,  to 
read  viz. : 

§  408a.  Violations  of  agricultural  law. — Any  per- 
son who  disregards,  disobeys  or  violates  any  proc- 
lamation, notice,  order  or  regulation,  lawfully  issued 
or  prescribed  by  the  commissioner  of  agriculture 
for  the  suppression  or  prevention  of  the  spread  of 
infectious  or  contagious  diseases  among  domestic 
animals,  or  who  violates  any  of  the  provisions  of 


sections  eighty  and  eighty-two  of  article  five  of  the 
Agricultural  Law,  is  guilty  of  a  misdemeanor; 
every  person  who  violates  any  of  the  provisions  of 
article  two  of  said  chapter  is  guilty  of  a  misde- 
meanor, and  shall  be  punished  by  a  fine  of  not  less 
than  twenty-five  dollars  nor  more  than  two  hun- 
dred dollars,  or  by  imprisonment  of  not  less  than 
one  month  nor  more  than  six  months,  or  by  both 
such  fine  and  imprisonment,  for  the  first  offense, 
and  by  six  months'  imprisonment  for  the  second 
offense;  and  any  person  who  violates  any  of  the 
provisions  of  article  three  of  said  chapter  is  guilty 
of  a  misdemeanor,  and  shall  be  punished  by  a  fine 
of  not  less  than  fifty  dollars  nor  more  than  one 
hundred  dollars. 


A  WISE  CHANGE  IN  LEGAL  PROCEDURE- 

FOR  one  act  of  the  last  Legislature,  at  all  events, 
there  is  cause  for  gratitude  on  the  part  of 
those  persons  who  arc  or  may  be  suitors  in  our 
courts  of  justice.  This  is  the  abolition  of  what 
lawyers  call  "  requests  to  find,"  upon  trials  before  a 
referee  or  a  judge  sitting  without  a  jury. 

Under  the  law  as  it  now  exists,  but  as  it  will  not 
exist  after  the  1st  day  of  June  next,  when  a  case  is 
submitted  to  a  judge  or  referee  for  decision,  the 
lawyer  ou  either  side  may  hand  in  a  written  state- 
ment of  the  facts  which  he  thinks  have  been  estab- 
lished by  the  evidence,  and  of  the  rulings  which  he 
desires  to  have  made  upon  questions  of  law.  In 
deciding  the  case  the  judge  or  referee  must  pass 
upon  each  of  these  requests,  noting  his  approval  or 
disapproval  upon  the  margin  of  the  statement, 
which  is  then  filed  or  returned  to  the  attorney ;  and 
upon  an  appeal  these  rulings  are  subject  to  review 
as  a  part  of  the  decision. 

In  a  simple  statement  of  this  method  of  proced- 
ure there  is  nothing  that  strikes  the  mind  as  objec- 
tionable, but  in  practice  the  system  has  proved 
most  pernicious.  It  is  a  trap  and  a  pitfall  for  lead- 
ing judicial  officers  into  technical  errors  which  will 
result  in  a  reversal  of  their  decisions.  There  is  no 
limit  to  the  number  of  requests  to  find  which  may 
be  submitted,  and  in  this  city  the  number  some- 
times runs  up  to  hundreds  in  a  single  case.  A  party 
who  thinks  he  is  likely  to  be  defeated  endeavors  so 
to  prepare  his  requests  in  respect  to  number,  detail 
and  complexity  that  the  referee  or  judge  will  be  mis- 
led into  some  mistake  in  passing  upon  them,  and  thus 
will  enable  the  appellant  to  reverse  the  judgment 
in  the  higher  court. 

Of  late  years  litigants  have  begun  to  realize  that 

these  requests  to  find  operate  almost  exclusively  in 

the  interest  of  a  defeated  party  to  a  lawsuit.     The 

procedure    of    our    courts    has    been    slowly    but 

surely   moulded  into   forms  designed  to  overturn 

rather  than  uphold  the  action  of  tribunals  of  origi- 
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nal  jurisdiction.  This  tendency  has  gone  so  far  as 
to  become  a  serious  evil,  and  we  are  glad  that  it 
will  now  be  somewhat  checked  by  the  abolition  of 
the  cumbrous  and  burdensome  requests  to  find. 
These  have  been  oppressive,  not  only  in  the  need- 
less labor  which  they  impose  upon  the  courts,  but 
in  the  additional  toil  required  of  the  practising  law- 
yer, in  scrutinizing  the  ingenious  contrivances  of 
his  adversary  in  the  form  of  proposed  findings. 

In  doing  away  with  this  system  the  Legislature 
has  made  careful  and  adequate  provision  for  review- 
ing the  decision  of  questions  of  fact  on  appeal  to 
the  General  Term,  so  that  no  substantial  right  of 
any  litigant  will  be  injuriously  affected  by  the  wel- 
come change. — AT.   T.  Sun. 


THE  FUTURE  OF  SIB  CHARLES  RUSSELL. 

SIR  CHARLES  RUSSELL'S  acceptance  of  the 
post  of  lord  of  appeal,  with  only  a  life  peerage 
and  a  salary  of  $25,000,  which  is  a  quarter  of  what 
he  can  earn  at  the  bar,  would  create  surprise  if  it 
were  not  understood  that  it  is  the  stepping-stone  to 
the  lord  chief  justiceship,  with  a  real  peerage,  if 
he  wants  it,  and  an  added  $10,000.  Coleridge  has 
still  fifteen  months  to  serve  before  he  can  retire  on 
a  full  pension,  and  with  the  thrifty  views  of  his 
family,  he  will  not  do  so  then  unless  his  son  Ber- 
nard is  made  a  judge.  This  will  be  done,  and  Rus- 
sell will  get  promotion  if  the  Liberals  are  then  in 
power.  Meanwhile  Russell  closes  on  the  bird  in 
the  hand.  He  will  powerfully  reinforce  the  Liberal 
debating  power  of  the  lords,  and  after  having  con- 
quered the  leadership  of  the  bar,  he  has  an  ambi- 
tion to  be  remembered  also  as  a  great  judge. — Lon- 
don Letter  to  New  York  Times. 


Abstracts  at  %zctnt  Secisious. 

Dbrd — delivery.— In  Provart  v.  Harriss,  de- 
cided in  the  Supreme  Court  of  Illinois  in  April,  1894 
(30  N.  E.  Rep.  058),  it  appeared  that  a  grantor  ex- 
ecuted and  acknowledged  five  deeds,  each  convey- 
ing lands  to  one  of  his  sons,  and  began  to  dictate 
bis  will,  but  was  obliged,  from  weakness,  to  leave 
the  will  unfinished.  He  directed  the  scrivener  to 
leave  the  deeds  on  the  table,  and  he  told  another 
person  to  have  them  recorded  if  he  did  not  recover. 
An  hour  afterward  he  died,  and  after  his  death  the 
deeds  were  handed  to  the  grantees.  It  was  held 
that  there  was  no  delivery. 

. — In  Oliver  v.  Oliver,  decided  in  the  Su- 
preme Court  of  Illinois  in  April,  1894  (86  N.  E. 
Rep.  955),  which  was  suit  to  quiet  title,  the  evi- 
dence showed  that  a  father  executed  a  deed  con- 
veying land  to  his   son;  that  the  deed   remained 


until  it  was  destroyed  in  the  father's  house,  and 
that  when  the  deed  was  executed  the  son  lived  with 
the  father,  but  he  moved  away  before  its  destruc- 
tion. At  one  time  the  son  took  the  deed  from  :i 
trunk  in  his  father's  house,  and  showed  it  to  a  third 
person.  The  son  afterward  talked  of  buying  the 
land  from  his  father.  The  deed  was  never  recorded, 
and  the  father  retained  possession  of  the  land  till  his 
death.  It  was  held  that  delivery  of  the  deed  was 
not  proved. 

Indemnity  policy— horse-car  companies.— In 
Phillipsburg  Horse-Car  Co.  v.  Fidelity  aud  Casualty 
Co.,  of  New  York,  decided  in  the  Supreme  Court 
of  Pennsylvania  in  March,  1894  (28  Atl.  Rep.  823), 
it  was  held  that  a  policy  indemnifying  a  horse-car 
company  from  damages  on  account  of  injuries  to 
persons  not  employees,  resulting  from  •'  accident  to, 
or  caused  by,  the  horses,  cars,  plants,  ways,  work*, 
machinery  or  appliances  used  in  the  business  of  the 
insured,  and  described  in  the  application,"  docs  not 
insure  against  injuries  caused  by  the  use  of  omnibus 
sleighs,  not  described  in  the  application,  though 
customary  in  the  neighborhood  when  the  tracks  arc 
obstructed  by  snow  and  ice. 

Navigable  streams — power  of  legislature 
over. — In  Falls  Mfg.  Co.  v.  Oconto  River  Imp. 
Co.,  decided  in  the  Supreme  Court  of  Wisconsin  in 
February,  1894  (58  N.  W.  Rep.  257),  it  was  held 
that  a  river  upon  which  logs  may  be  floated  during 
periodical  freshets  of  six  weeks'  or  two  months' 
duration  is  a  "navigable  "  stream.  It  was  further 
held  that  the  Legislature  may,  in  aid  of  navigation, 
authorize  flooding  dams  and  other  structures  along 
a  navigable  stream ;  and  the  company  thus  authorized 
is  not  liable  to  the  owner  of  a  mill  operated  by  the 
water  power  of  the  river  for  injury  caused  by  the 
intermittent  increase  and  decrease  in  the  flow  of  the 
water  as  a  result  of  the  use  of  the  dams,  though  the 
mill-owner  was  operating  his  mill  under  statutory 
authority  prior  in  time. 

Stoppage  in  transitu.— In  Jenksv.  Fulmcr,  de- 
cided in  the  Supreme  Court  of  Pennsylvania,  in 
March,  1894  (28  Atl.  Rep.  841),  it  appeared  that  be- 
fore goods  sold  on  credit  hod  reached  their  destina- 
tion, the  seller,  learning  that  the  buyer  had  become 
insolvent,  notified  the  carrier  that  he  claimed  them, 
and  demanded  their  immediate  return.  It  was  held 
that  the  fact  that  an  expressman,  without  any  special 
order  from  the  buyer  or  consent  of  the  carrier,  and 
without  paying  freight,  took  them  to  the  buyer's 
store,  which  he  found  in  the  hands  of  the  sheriff, 
whereupon  the  buyer  refused  to  accept  them,  and 
they,  at  his  direction,  were  taken  back  to  the  depot 
by  the  expressman,  did  not  constitute  a  delivery, 
nor  interfere  with  the  seller's  right  of  stoppage  in 
transitu,  previously  exercised.  ~"*/~v/-»fy|, 
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Crown  Casks  Reserved. 

April  28,  May  0. 

Can't  judges  Are  the  law  declare 
In  18W? 
"  There  are  bo  many  now  to  spare, 
Let  there  be  seven  more. 

So  Mid  the  chief:  "  In  solemn  show 

All  other  business  shelve! 
What  five  of  us  could  never  know. 

Hay  lucid  be  to  twelve." 

—London  Law  Time*. 

A  Pennsylvania  district  attorney  believes  that  no 
person  can  chew  gum  and  give  intelligent  testimony 
at  the  same  time,  and  be  will  examine  no  witness 
who  attempts  it. 

"  Mr.  Spriggs,"  said  the  law  school  professor, 
"  from  this  article  on  'Forms  of  Judicial  Proced- 
ure,' how  many  kinds  of  judgment  do  there  appear 
to  bef  "  "Two,"  answered  Mr.  Spriggs,  promptly. 
"Judgment  for  the  plaintiff  and  judgment  for  the 
defendant." — Chicago  Tribune. 

Justo  Gonzales  is  a  leading  lawyer  in  Buenos 
Ayres.  He  was  called  upon  to  defend  Mme. 
Tetrazzine,  the  famous  South  American  prima 
donna,  in  a  divorce  suit  recently.  He  charged  her 
$800  for  his  services,  but  the  money  was  not  forth- 
coming, and  he  obtained  an  order  for  the  seizure  of 
the  lady's  jewels.  All  the  jewels  turned  out  to  be 
paste. 

The  late  Chief  Baron  Pollock  was  not  only  a  law- 
yer. He  delighted  in  abstruse  problems  of  mathe- 
matics. In  chemistry,  astronomy,  medicine  and 
physiology  he  was  equally  at  home.  He  realized, 
indeed,  Brougham's  ideal  of  education,  to  know 
something  of  every  thing  and  every  thing  of  some- 
thing. Mr.  Justice  Buller  said  his  idea  of  happi- 
ness was  to  sit  at  Nisi  Prius  all  day  and  play  whist 
all  night.  Pollock,  spoaking  to  the  students  of  St. 
George's  Hospital,  said  that,  had  he  been  able  to 
choose  his  lot  in  life,  he  would  have  studied  medi- 
cine and  practised  law. 

Law  Latin  ix  proverbially  bad,  says  the  St.  James's 
Gazette,  but  the  following  example,  which  fell  one 
day  from  the  lips  of  a  Chancery  judge,  is  hard  to 
beat.  A  very  junior  counsel,  while  arguing  a  case, 
remarked  that  his  client  (a  lady)  was  '  sui  jurti? 
'  Siut  juru.  I  suppose  you  mean,'  said  the  judge. 
'As  your  lordship  pleases,'  replied  the  junior,  and 
then  added,  notto  voce,  for  the  benefit  of  the  bar  only, 
'  For  the  matter  of  that  all  the  parties  to  this  action 
aro  morum  ju^nim.'  Our  contemporary  evidently 
ascribes  to  want  of  grammatical  knowledge  a  con- 
fusion which  arose  more  probably  from  disagree- 
ment as  to  the  pronunciation  of  the  vowel  sound. 

The  master  of  the  rolls,  in  giving  judgment  re- 
cently, says  the  St.  James's  Gazette,  in  an  appeal 
case  in  which  it  was  said  that   the  appellants  had 


fought  the  action  as  a  matter  of  principle,  said: 
"I  recollect  once  acting  as  counsel  in  Liverpool  in 
a  case  where  some  important  Liverpool  people  were 
concerned.  They  said  to  me,  '  We  are  defending  this 
case  upon  principle.'  I  said,  'If  it  is  so,  I  think 
I  know  a  point  of  law,  a  miserable  point  of  law,  on 
which  the  case  for  the  other  side  could  be  upset. 
Of  course  you  will  not  take  advantage  of  it  if  you 
are  fighting  on  principle.'  They  said,  '  Well  we 
should  like  to  win;'  and  I  said,  'Now  I  know  ex- 
actly what  you  mean  by  saying  you  are  defending 
on  principle.'" 

Sir  Peter  O'Brien,  Bart.,  the  Irish  Lord  Chief 
Justice,  who  was  in  London  recently,  tells  some 
amusing  incidents  in  his  experience  at  the  bar  and 
on  the  bench.  When  a  stuff  gownsman  he  had  a 
large  practice  on  the  Munster  Circuit  as  prisoner's 
counsel.  In  an  assault  case  at  Limerick  he  was  de- 
fending the  prisoner,  and  commenced  his  cross- 
examination  of  the  principal  witness,  an  old  woman 
who  gave  her  evidence  with  a  shawl  over  her  head, 
thus:  "Now,  Mary  Cooney,  you  and  I  are  old 
friends."  The  witness  immediately  pushed  back 
her  shawl,  and  with  an  air  of  offended  dignity,  said : 
"We  were  never  more  than  acquaintances,  and  I 
am  Mrs.  Cooney,  Petber,  if  you  plaze." — London 
Law  Journal. 

A  judge  holding  court  recently  interrupted  coun- 
sel by  saying:  "  I  don't  need  to  hear  any  more;  I 
stopped  learning  law  when  I  went  on  the  bench." 
He  will  change  his  mind  about  that  before  he  has 
been  there  many  years ;  or  else  his  bar  will  be  look- 
ing down  on  him,  not  up  to  him.  The  lawyer  who 
says  to  himself  "I  have  reached  the  point  where  I 
no  longer  expect  to  learn  any  thing  new,"  con- 
demns himself  to  the  monotony  of  routine.  Why 
should  a  professional  man  look  forward  eagerly  to 
the  time  when  he  may  subside  into  a  machine? 
Why  should  a  flower  wish  to  become  a  fossil?  In 
youth  we  are  all  alert  with  the  wish  and  pleasure 
of  mental  growth.  But  most  young  lawyers  speak 
of  mental  growth  as  if  they  were  anxious  to  get 
through  with  it.  Hence  a  great  crowd  of  men  at 
the  bar,  and  some  on  the  bench,  who  are  suffering 
from  what  a  physiologist  would  aptly  term  "ar- 
rested development" — men  who  have  made  up  their 
mind  not  to  grow  any  more;  men  who  do  not  take 
advantage  of  the  current  to  get  on  faster,  who  will 
not  even  float  with  the  current;  men  who  are  angry 
with  the  current  for  moving  on  and  leaving  them 
behind;  men  who  would  like  to  stop  the  current; 
and  not  being  able  to  stop  it,  anchor  themselves,  or 
spend  their  strength  in  swimming  against  it.  These 
are  the  men  whose  idea  of  life  seems  to  be  to  think 
and  to  argue  in  1895  just  as  they  did  in  1885  and 
1875  and  1865.  The  world  will  not  accept  such  ser- 
vice, even  if  the  courts  do. — Univertity  Law  Review. 
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The  Albany  Law  Journal. 

Albany,  June  2,  1894. 
(Stuxxznt  topics. 

[All  communications  Intended  (or  the  Editor  should  be  ad- 
dressed simply  to  the  Editor  of  Thi  Albany  Law  Journal. 
All  letters  relating  to  advertisements,  subscriptions,  or  other 
business  matters,  should  be  addressed  to  Thc  Albany  Law 
Joobm  al  Company.;; 

MR.  HENRY C.  WHITE  of  New  Haven, a 
well-known  lawyer,  graduate  of  Yale  in 
the  class  of  1881,  has  a  paper  in  the  Yale  Re- 
view on  "Corporations  and  the  Legislature" 
that  should  have  a  wide  reading.  He  says 
many  things  that  people  are  thinking,  and  says 
them  in  very  plain  language.     To  begin  with, 

note  this  sentence: 

It  will  be  conceded  at  once  that  many  corporations,  which 
are  well  established,  and.  In  the  main,  well  managed,  still  re- 
sort to  bribery,  both  direct  and  Indirect,  and  this  on  a  liberal 
scale. 

Possibly  this  would  not  "be  conceded  at 
once "  on  the  witness  stand  and  under  oath 
but  the  same  persons  who  declined  to  bear  such 
testimony  in  a  court  of  justice  would  probably 
admit  the  fact  at  once  over  their  cigars  after 
dinner.  The  defense  is  that  directors  are  "  like 
men  intrusted  with  the  property  of  others  and 
attacked  by  robbers  on  the  highway.  They 
must  protect  the  property  as  best  they  can." 

But  says  Mr.  White: 

This  argument  would  have  more  force  If,  after  buying  the 
legislator,  the  corporation  were  done  with  It.  The  trouble  la 
that  a  corporation,  once  committed  to  bribery  as  a  means  of 
action  or  defense.  Is  not  at  the  end  of  the  trouble  but  only  at 
the  beginning.  The  corruption  fund  draws  scoundrels  just  as 
carrion  draws  crows.  They  get  themselves  elected  to  office, 
or  gather  In  the  lobby,  where  they  generally  work  to  the 
greatest  effect. 

Suppose  a  railroad's  trains  were,  day  after 
day,  held  up  by  robbers  and  that  every  time 
this  happened  the  officers  compromised  with 
the  robbers,  bought  them  off,  and  went  on  with 
the  train.  How  soon  would  robbery  cease  on 
that  line  ?  It  would  pay  better  than  any  other 
industry.  So  it  is  with  "  compromising  "  with 
blackmailers.  The  oftener  they  are  settled 
with  the  more  they  blackmail. 

The  only  possible  way  to  deal  wl  th  blackmail  effectively  Is  to 
resist  It.  Surrender  is  cowardly,  short-sighted,  and  needlessly 
expensive.  When  property,  oorporate  or  other,  cannot  be 
protected  under  the  law,  it  is  time  for  the  vigilance  committee. 

And  here  is  a  suggestion,  startling,  not  to  say 
revolutionary,  but  forcible,  indeed: 

If  corporations  would  employ  the  same  amount  of  intelli- 
gence and  money  In  crushing  out  these  people  that  they  now 
spend  in  making  terms  with  them,  they  would  soon  find  this 
annoyance  decreasing  Instead  of  growing. 
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Perhaps,  though,  Mr.  White  himself  would 
allow  that  it  would  have  to  be  a  brand-new 
corporation  that  would  undertake  this  crush- 
ing-out policy.  One  cannot  look  very  soberly 
at  the  picture  (imaginative,  of  course)  of  old 
established  lobby-hiring  corporations  setting  in 
to  exterminate  the  men  who  carry  now  their 
shameful  secrets,  and  who  know  that  by  hardly 
soiling  further  their  own  reputations  they  have 
it  in  their  power  any  time  to  blacken  the  men 
of  high  standing  who  have  hired,  directed,  and 
profited  by  them.  That  is  the  hopelessness  of 
the  situation.  The  blackmail  goes  back  of  the 
corporation  to  the  respectability  in  its  manage- 
ment.    Mr.  White  says: 

Bribery  Is  now  carried  on  to  a  considerable  extent  with  the 
tacit  approval  of  men  who  enjoy  a  reputation  for  character 
and  Integrity  and  in  most  respects  deserve  to  be  so  regarded . 
They  openly  employ  agents  who  are  hampered  by  no  soruples, 
and  furnish  them  with  ample  means  from  the  treasury  of  the 
corporation.  While  directors  usually  take  pains  not  to  know 
just  what  these  agents  do,  they  are  perfectly  well  aware  that 
the  men  employed  often  work  by  corrupt  means  and  secure 
their  results  by  methods  forbidden  by  law.  If  these  agents 
were  not  backed  by  substantial  principals,  they  could  never  do 
as  much  mischief  ss  they  now  accomplish.  They  could  neither 
obtain  the  necessary  corruption  fund,  nor  could  they  alone 
face  public  sentiment,  as  they  and  their  work  are  pretty 
generally  understood. 

A  deed  admitted  to  be  wrong  ought  never  to 
be  done,  and  that  one  proposition  disposes  of 
this  whole  matter  of  lobbying  and  bribery. 

Government  by  the  people  can  succeed  only  when  the  people 
work  together  for  the  common  good.  If  the  large  number  of 
the  strongest  and  best  men  In  every  community,  who  are 
directly  interested  in  corporations,  are  in  all  cases  of  real  or 
supposed  conflict  of  interest  to  side  with  the  corporation 
against  the  public,  they  must  not  expect  democratic  govern- 
ment to  yield  its  best  results. 

Mr.  White  says  this  and  admits  that  a  strong 
argument  for  the  government  ownership  of  cor- 
porations lies  in  the  theory  that  that  would 
prevent  abuses  of  the  public,  both  in  bribery 
and  in  other  respects,  and  yet  he  wants  himself 
put  down  as  opposed  to  that  policy.  Nearly 
everybody  is  opposed  to  it  in  theory.  The 
question  is,  where  else  is  the  remedy,  when,  as 
Mr.  White  admits,  the  best  men,  so-called,  de- 
fend bribery  and  corruption  and  set  private 
interests  above  the  public  welfare  ? 

A  writer  in  the  Saturday  Review  of  London, 
whose  specialty  seems  to  be  the  laudation  of  all 
things  British,  says : 

The  action  of  the  House  of  Lords  has  secured  (what  has 
never  been  secured  in  any  other  way  or  In  any  other  oountry) 
that  changes,  especially  constitutional  changes  of  moment, 
shall  not  be  made  till  there  Is  so  clear  and  decided  a  consensus 
of  opinion  In  their  favor,  or  at  any  rate  till  their  opponents 
have  so  clearly  shown  their  own  weakness  or  Indifference,  that 
there  is  no  danger  of  a  reflux  of  sentiment. 

"  Never  in  any  other  country,"   eh?    How 

about  a  country  known  as  the  United  States  of 
Diqitized  by  VjUUx  I v_ 
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America?  In  this  country,  the  new  President 
does  not  take  office  until  four  months  after  elec- 
tion and  the  new  House  does  not  begin  work  (as 
a  rule)  until  more  than  a  year  after  election. 
That  allows  time  for  the  excitements  of  the 
campaign  to  cool  down  and  the  sober  second 
thought  to  get  a  hearing.  Then  every  ordinary 
bill  has  to  pass  three  distinct  ordeals  on  its  way 
to  the  statute-book.  In  America  the  House  is 
a  very  long  way  off  from  being  "  omnipotent ; " 
the  Senate  is  in  fact  as  well  as  in  theory  a  co- 
ordinate branch  of  the  National  Legislature; 
the  President  is  any  thing  but  a  figure-head- 
He  has  a  real  veto  and  employs  it  effectively 
on  occasion,  nor  does  the  Senate  suffer  its 
powers  to  rust  for  lack  of  free  and  constant  use. 
Moreover,  after  a  bill  has  passed  both  houses, 
has  received  the  President's  approval  and  has 
become  law,  it  is  still  liable  to  a  fatal  knock  on 
the  head  from  the  Supreme  Court. 

Now  about  those  "  constitutional  changes  of 
moment."  In  Great  Britain  all  that  is  needed 
for  making  them  is  a  sufficiently  persistent 
majority  in  the  House  of  Commons.  The  lords 
always  end  by  knuckling  under,  and  the  sover- 
eign's assent  is  a  mere  matter  of  form  and  of 
course,  discounted  from  the  start.  No  change 
—  great  or  small  —  in  the  organic  law  of  the 
United  States  can  be  even  put  in  the  way  of 
being  made  save  by  the  proposal  of  a  Constitu- 
tional Convention  (asked  for  by  two-thirds  of 
the  States)  or  by  the  concurrent  action  of  two- 
thirds  of  the  members  of  each  of  the  two 
Houses  of  Congress;  no  proposed  change  — 
great  or  small  —  can  be  made  save  by  the  con- 
sent of  three-fourths  of  the  States,  formally 
given  through  their  Legislatures  or  conven- 
tions.   

An  important  decision  has  been  given  by  the 
United  States  Supreme  Court  in  regard  to  the 
suicide  clause  in  a  life  insurance  policy.  The 
case  was  that  of  the  Connecticut  Mutual  Life 
against  Akins,  growing  out  of  an  action  "  in 
assumpsit "  brought  by  the  executor  of  O.  B. 
Smith  against  the  company  on  a  policy  for 
$10,000.  This  policy  included  the  following 
condition: 

Suicide— the  self -destruction  of  the  Insured  in  any  form,  ex- 
cept upon  proof  that  the  same  is  the  direct  result  of  disease  or 
of  accident  occurring;  without  voluntary  act  of  the  insured. 

In  defending  the  suit  the  company  averred 
that    Smith's   death   was   directly   caused    by 


laudanum  being  administered  by  himself  for 
the  purpose  of  effecting  his  death.  In  reply  to 
this  it  was  contended  that  if  the  death  was  by 
self-destruction  it  was  the  direct  result  of  dis- 
ease or  of  accident,  without  the  insured's 
voluntary  act,  as,  by  reason  of  impaired  facul- 
ties, he  was  unable  to  understand  the  effect  of 
the  act  he  was  about  to  commit. 

The  court,  on  appeal,  sustained  a  verdict  for 
the  plaintiff  for  the  full  amount  claimed,  hold- 
ing that  the  suicide  clause  in  the  policy  does 
not  prevent  liability  for  an  intentional  self-kill- 
ing when  the  reasoning  faculties  are  so  far  im- 
paired by  insanity  as  to  be  incapable  of  under- 
standing the  moral  character  of  the  act  even 
though  appreciating  its  physical  nature  and 
consequence;  the  word  "disease,"  being  un- 
restricted by  any  thing  in  the  context,  includes 
disease  of  the  mind  as  well  as  the  body. 


Fifty  graduates  of  the  University  of  Mary- 
land Law  School  received  their  degrees  May 
25th,  at  the  Lyceum  Theatre  in  Baltimore,  in 
the  presence  of  men  who  have  attained  high 
places  in  the  legal  profession.  On  the  stage 
with  the  graduates  were  the  faculty  of  the  school, 
judges  of  the  United  States  and  State  courts 
and  a  large  number  of  lawyers,  whose  minds 
reverted  to  similar  scenes  in  the  past,  when 
they  were  at  school.  The  prize  of  $100  for  the 
best  thesis  was  awarded  to  Mr.  William  Hep- 
burn Buckler,  whose  subject  was  "  Sales  on  the 
Instalment  Plan."  The  address  to  the  gradu- 
ates was  made  by  Associate  Justice  John  Mar- 
shall Harlan,  of  the  United  States  Supreme 
Court  "At  this  particular  period  in  our 
country's  history,"  said  Justice  Harlan,  "  and 
in  view  of  the  profession  you  have  chosen,  I 
cannot  do  better  than  to  say  something  about 
the  Constitution  of  the  United  States  —  how  it 
was  framed  and  adopted  by  the  people.  I 
have  often  been  surprised  to  find  lawyers  who 
have  not  read  the  Constitution,  although  it 
might  be  read  in  the  time  passed  on  the  street 
discussing  the  last  base-ball  game."  Justice 
Harlan  traced  the  story  of  the  formation  of 
the  United  States  Constitution  and  the  govern- 
ment.   

The  committee  in  the  New  York  Constitu- 
tional Convention  that  will  have  to  do  the  most 
work,  and  work  of  the  greatest  difficulty  and 
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the  highest  importance,  is  that  on  the  judiciary. 
It  is  made  up  as  follows: 

Members.  Politics.    Addresses. 

ElihuRoot Rep.  New  York 

Louis  Marshall Rep.  Syracuse 

Henry  J.  Cooklnghsm    Rep.  utica 

Tracy  C.  Becker Rep.  Buffalo 

J.  Rider  Cady Rep.  Hudson 

John  F.  Park  hurst Rep.  Bath 

John  I.  Gilbert Rep.  Malone 

Jesse  Johnson Rep.  Brooklyn 

Daniel  H.  McMillan Rep.  Buffalo 

Nathaniel  Foote Rep.  Rochester 

Charles  H.  Truaz Dem.  New  York 

Roswell  A.  Pannenter       Dem.  Troy 

Edwin  Countryman     Dem.  Albany 

John  M.  Bowers  Dem.  New  York 

De  Lancey  Nicoll.... Dem.  New  York 

Almet  F.  Jenks Dem.  Brooklyn 

George  H.  Bush Dem.  EUenville 

This  committee  is  composed  of  some  of  the 
ablest  men  in  the  Convention.  There  is  hardly 
one  of  the  seventeen  members  who  is  not  well 
and  favorably  known  to  the  bench  and  bar  of 
all  sections  of  the  State.  And  as  most  of  the 
members  are  men  of  broad  views  and  liberal 
and  progressive  ideas,  it  is  reasonable  to  ex- 
pect that  the  committee  will  revise  the  judiciary 
article  of  the  Constitution  so  as  to  straighten 
the  path  to  justice  and  make  our  courts  less 
expensive  and  more  efficient. 

A  son  of  Mr.  J.  William  Johnson  of  the  Cin- 
cinnati Bar  is  attending  the  Cornell  Law  School 
and  writes  to  his  father: 

"  I  notice  one  fact  here  that  nettles  me  somewhat,  being  an 
Ohioan  and  justly  proud  of  my  State  and  her  sons,  and  that  is 
I  hare  not.  *s  yet,  heard  a  single  Ohio  cose  cited.  Of  course, 
the  majority  of  citations  are  of  New  York  cases,  as  the  pro- 
portion of  law  students  from  New  York  is  very  large  as  com- 
pared with  those  from  other  States ;  yet  citations  are  given 
from  the  decisions  of  all  other  States  completely  encircling 
Ohio,  as  Michigan,  Indiana,  Kentucky.  Pennsylvania,  also 
Wisconsin  and  Illinois,  and  others,  but  none  from  Ohio.  Is  not 
our  system  of  jurisprudence  as  fully  developed  as  In  these 
other  States,  or  are  our  judges'  decisions  of  little  weight?  " 

Mr.  Johnson  sends  this  letter  to  the  Columbus 
Law  Bulletin  with  the  remark  that  there  is  no 
doubt  that  this  omission  in  the  citations  of  de- 
cisions of  Ohio  cases  has  been  frequently  ob- 
served, for  he  recollects  it  distinctly  when  he 
was  attending  the  law  school  at  Harvard,  and 
the  explanation  was  frankly  given  that  the  de- 
cisions of  Ohio  did  not  rank  with  those  of  other 
States.  The  order  of  relative  merit  at  that 
time  seems  to  have  been  about  as  follows: 
Massachusetts,  New  York,  Pennsylvania,  Ken- 
tucky, California,  Michigan,  and  Blackford's 
Indiana  decisions.  As  to  the  reason  for  this 
discrimination  it  probably  originated  in  the 
prejudice  that  existed  and  still  exists,  in  many 
quarters,  against  an  elective  judiciary  for  short 
terms.  Certainly,  says  Mr.  Johnson,  there  is 
nothing  in  the  quality  of  the  decisions  of  the 
Ohio  Supreme  Court  as  a  whole  to  justify  rank- 
ing them  lower  than  those  of  any  of  the  States. 


PATENT  RIGHT  -  PRIORITY  OF  INVEN- 
TION-PRESUMPTION-BURDEN OF 
PROOF.  

united  states  supreme  court,  april  88,  um. 
Morgan  v.  Daniels. 

The  burden  of  proof  rests  upon  the  party  challenging  the  pri- 
ority awarded  by  the  Patent  Office,  and  every  reasonable 
doubt  should  be  resolved  against  him.  There  is  always  a 
presumption  In  favor  of  that  which  has  once  been  decided. 

Where  the  question  decided  in  the  Patent  Office  is  one  be- 
tween contesting  parties  as  to  priority  of  Invention,  the 
decision  there  made  must  be  accepted  as  controlling  upon 
that  question  of  fact  In  any  subsequent  suit  between  the 
same  parties,  unless  the  contrary  is  established  by  testi- 
mony which  In  character  and  amount  carries  thorough 
conviction. 

ON  October  80,  1889,  the  appellee,  Fred.  H.  Dan- 
iels, commenced  suit  against  the  defendant  in 
the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts.  In  his  bill  he  alleged  that 
he  was  the  original,  sole  and  first  inventor  of  an 
improvement  in  machines  for  coiling  -wire  or  wire 
rods ;  that  on  June  26,  1886,  he  filed  in  the  United 
States  Patent  Office  an  application  in  due  form  for 
a  patent;  that  on  September  4,  1886,  the  commis- 
sioner of  patents  declared  an  interference  between 
his  application,  and  one  filed  by  the  defendant  on 
June  24,  1886;  that  thereafter  testimony  was  taken 
on  such  interference,  and  a  decision  rendered  on 
March  22,  1889,  adversely  to  his  claim  of  a  priority 
in  invention ;  that  a  rehearing  was  had,  which  re- 
hearing resulted,  on  October  28,  in  affirming  the 
original  decision.  .The  bill  further  averred  that 
the  defendant  was  not,  as  decided  by  the  commis- 
sioner of  patents,  the  first  inventor  or  discoverer, 
and  prayed  for  a  decree  that  he,  plaintiff,  be  enti- 
tled to  receive  a  patent  for  his  invention,  as  speci- 
fied in  bis  claims,  and  that  defendant  be  enjoined 
from  taking  any  steps  to  use  or  dispose  of  letters- 
patent  for  said  invention,  or  any  part  thereof. 

This  suit  was  brought  under  the  authority  of  sec- 
tion 4915,  Revised  Statutes,  which  is  as  follows: 

"  Whenever  a  patent,  on  application.  Is  refused,  either  by 
the  commissioner  of  patents  or  by  the  Supreme  Court  of  the 
District  of  Columbia  on  appeal  from  the  commissioner,  the  ap- 
plicant may  have  remedy  by  bill  In  equity;  and  the  court  hav- 
ing cognizance  thereof,  on  notice  to  adverse  parties  and  other 
due  proceedings  had,  may  adjudge  that  such  applicant  is 
entitled ,  according  to  law,  to  receive  a  patent  for  his  inven- 
tion, as  specified  in  his  claim,  or  for  any  part  thereof,  as  the 
facts  in  the  case  may  appear.  And  such  adjudication,  if  It  be 
in  favor  of  the  right  of  the  applicant,  shall  authorise  the  com- 
missioner to  issue  such  patent  to  the  applicant  filing  in  the 
Patent  Office  a  copy  of  the  adjudication,  and  otherwise  com- 
plying with  the  requirements  of  law.  In  all  cases,  where  there 
is  no  opposing  party,  a  copy  of  the  bill  shall  be  served  on  the 
commissioner,  and  all  the  expenses  of  the  proceeding  shall  be 
paid  by  the  applicant,  whether  the  final  decision  is  in  his 
favor  or  not." 

To  this  bill,  on  January  10,  1890,  the  defendant 
filed  an  answer,  denying  that  plaintiff  was  the  in- 
ventor, as  alleged.  The  case  was  submitted  to  the 
Circuit  Court  upon  the  testimony  used  in  the  inter- 
ference proceedings,  and  upon  such  testimony  a  de- 
cree was  entered,  finding  that   plaintiff  was  the 
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original  inventor,  and  entitled  to  receive  a  patent 
for  the  invention.  From  such  decree  the  defendant 
brings  this  appeal. 

Philip  Mav.ro,  George  8.  Boutwell  and   Anthony 
Pollock,  for  appellant. 

Charles  O.  Washburn  and  J.  E.  Maynadier,  for 
appellee. 

Brewer,  J.  It  is  worthy  of  notice  that  hitherto 
in  the  progress  of  this  litigation  upon  the  same  tes- 
timony different  persons  have  reached  different  con- 
clusions. Thus,  in  the  opinion  filed  June  5, 1888, 
by  the  examiner  of  interferences  and  assistant  ex- 
aminer, it  was  found  that  the  defendant  was  the 
original  inventor.  On  an  appeal  from  that  decis- 
ion the  examiners-in-chief  (two  members  being 
present)  came  to  a  different  conclusion,  and  awarded 
priority  to  the  plaintiff.  On  a  further  appeal  the 
commissioner  of  patents  on  March  22,  1889,  re- 
versed the  judgment  of  the  examiners-in-chief,  and 
sustained  that  of  the  original  examiners.  A  motion 
for  rehearing  was  brought  before  a  succeeding  com- 
missioner and  overruled.  When  this  case  was  sub- 
mitted, without  any  additional  testimony,  to  the 
Circuit  Court  the  conclusion  finally  reached  in  the 
Patent  Office  was  dissented  from,  and  it  was  found 
that  the  plaintiff  was  the  original  inventor.  An  ex- 
amination of  the  opinions  filed  by  these  different 
officers  indicates  that  by  each  of  them  the  matter 
was  carefully  considered.  Evidently  therefore  the 
question  as  to  which  was  the  .prior  inventor  is  not 
free  from  doubt:  What  then  is  the  rule  which 
should  control  the  court  in  the  determination  of 
this  casef  It  is  insisted  by  counsel  for  the  appel- 
lant that  the  decision  of  the  Patent  Office  should 
stand  unless  the  testimony  shows  beyond  any  rea- 
sonable doubt  that  the  plaintiff  was  the  first  in- 
ventor, and  in  support  of  their  contention  they  cite 
the  cases  of  Coffin  v.  Ogden,  18  Wall.  120, 124,  and 
Cantrell  v.  Wallick,  117  U.  S.  689,  695.  In  the  first 
of  these  cases,  which  was  a  suit  for  infringement, 
the  defense  was  a  prior  invention,  and  in  respect  to 
this  defense  the  court  observed :  "  The  invention  or 
discovery  relied  upon  as  a  defense  must  have  been 
complete,  and  capable  of  producing  the  result 
sought  to  be  accomplished ;  and  this  must  be  shown 
by  the  defendant.  The  burden  of  proof  rests  upon 
him,  and  every  reasonable  doubt  should  be  resolved 
against  him." 

In  the  other  case  the  same  defense  in  a  suit  for 
infringement  was  set  up,  and  there  the  court  thus 
stated  the  rule:  "The  burden  of  proof  is  upon  the 
defendants  to  establish  this  defense.  For  the  grant 
of  letters-patent  is  prima  facie  evidence  that  the 
patentee  is  the  first  inventor  of  the  device  described 
in  the  letters-patent  and  of  its  novelty.  Smith  v. 
Goodyear  Dental  Vulcanite  Co.,  98  U.  S.  486 ;  Lehn- 


beuter  v.  Holthaus,  105  id.  94.  Not  only  is  the 
burden  of  proof  to  make  good  this  defense  upon 
the  party  setting  it  up,  but  it  lias  been  held  that 
'  every  reasonable  doubt  should  be  resolved  against 
him.' " 

These  two  cases  are  closely  in  point.  The  plain- 
tiff in  this  case,  like  the  defendant  in  those  cases, 
is  challenging  the  priority  awarded  by  the  Patent 
Office,  and  should,  we  think,  be  held  to  as  strict 
proof.  In  the  opinion  of  the  court  below  the  rule 
is  stated  in  these  words:  "The  complainant,  on  the 
issue  here  tendered,  assumes  the  burden  of  proof, 
and  must,  I  think,  as  the  evidence  stands,  maintain 
by  a  clear  and  undoubted  preponderance  of  proof 
that  he  is  the  sole  author  of  that  drawing."  42  Fed. 
Rep.  451.  This  language  is  not  quite  so  strong  as 
that  just  quoted.  The  case  as  presented  to  the  Cir- 
cuit Court  was  uot  that  of  a  mere  appeal  from  a  de- 
cision of  the  Patent  Office,  nor  subject  to  the  rule 
which  controls  a  chancellor  in  examining  a  report 
of  the  master,  or  an  appellate  court  in  reviewing 
findings  of  fact  made  by  the  trial  court.  There  is 
always  a  presumption  in  favor  of  that  which  has 
once  been  decided,  and  that  presumption  is  often 
relied  upon  to  justify  an  appellate  court  in  sustain- 
ing the  decision  below.  Thus,  in  Crawford  v.  Neal, 
144  TJ.  S.  585,  596,  it  was  said:  "The  cause  was  re- 
ferred to  a  master  to  take  testimony  therein,  '  and 
to  report  to  this  court  his  findings  of  fact  and  his 
conclusions  of  law  thereon.  This  he  did,  and  the 
court,  after  a  review  of  the  evidence,  concurred  in 
his  findings  and  conclusions.  Clearly,  then,  they 
are  to  be  taken  as  presumptively  correct,  and  unless 
some  obvious  error  has  intervened  in  the  applica- 
tion of  the  law,  or  some  serious  or  important  mis- 
take has  been  made  in  the  consideration  of  the  evi- 
dence, the  decree  should  be  permitted  to  stand." 
See  also  Camden  v.  Stuart,  144  U.  S.  104,  and  Fur- 
rer  v.  Ferris,  145  id.  182. 

But  this  is  something  more  than  a  mere  appeal. 
It  is  an  application  to  the  court  to  set  aside  the  ac- 
tion of  one  of  the  executive  departments  of  the  gov- 
ernment. The  one  charged  with  the  administra- 
tion of  the  patent  system  had  finished  its  investiga- 
tions and  made  its  determination  with  respect  to  the 
question  of  priority  of  invention.  That  determina- 
tion gave  to  the  defendant  the  exclusive  rights  of  a 
patentee.  A  new  proceeding  is  instituted  in  the 
courts — a  proceeding  to  set  aside  the  conclusions 
reached  by  the  administrative  department,  and  to 
give  to  the  plaintiff  the  rights  there  awarded  to  the 
defendant.  It  is  something  in  the  nature  of  a  suit 
to  set  aside  a  judgment,  and  as  such  is  not  to  be 
sustained  by  a  mere  preponderance  of  evidence. 
Butler  v.  Shaw,  21  Fed.  Rep.  321,  827.  It  is  a  con- 
troversy between  two  individuals  over  a  question  of 
fact  which  has  once  been  settled  by  a  special  tribn- 
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nal,  intrusted  with  full  power  in  the  premises.  As 
such  it  might  be  well  argued,  were  it  not  for  the 
terms  of  this  statute,  that  the  decision  of  the  Pat- 
ent Office  was  a  finality  upon  every  matter  of  fact. 
In  Johnson  y.  Towsley,  18  Wall.  72,  86,  a  case  in- 
volving a  contest  between  two  claimants  for  land 
patented  by  the  United  States  to  one  of  them,  it 
was  said:  "It  is  fully  conceded  that  when  those 
officers  (the  local  land  officers)  decide  controverted 
questions  of  fact,  in  the  absence  of  fraud,  or  impo- 
sitions, or  mistake,  their  decision  on  those  ques- 
tions is  final,  except  as  they  may  be  reversed  on  ap- 
peal in  that  department." 

Upon  principle  and  authority  therefore  it  must  be 
laid  down  as  a  rule  that  where  the  question  decided 
in  the  Patent  Office  is  one  between  contesting  par- 
ties as  to  priority  of  invention,  the  decision  there 
made  must  be  accepted  as  controlling  upon  that 
question  of  fact  in  any  subsequent  suit  between  the 
same  parties,  unless  the  contrary  is  established  by 
testimony  which  in  character  and  amount  carries 
thorough  conviction.  Tested  by  that  rule,  the  so- 
lution of  this  controversy  is  not  difficult.  Indeed, 
the  variety  of  opinion  expressed  by  the  different 
officers  who  have  examined  this  testimony  is  per- 
suasive that  the  question  of  priority  is  doubtful,  and 
if  doubtful,  the  decision  of  the  Patent  Office  must 
control. 

What  was  the  invention  which  the  parties  each 
claim  to  have  made  and  in  respect  to  which  an  in- 
terference was  ordered  in  the  Patent  Office?  It  was 
thus  stated  by  the  examiner :  "  In  a  device  for  coil- 
ing wire  or  wire  rods,  the  combination  with  a  ro- 
tating coiling  receptacle  or  reel  for  receiving  and 
laying  in  coils  the  rod  as  it  is  delivered  from  the 
rolls,  of  a  spider  or  platform  for  supporting  the  coil 
mounted  on  a  vertical  shaft  concentric  with  the 
reel-supporting  shaft,  and  means  for  elevating  the 
platform  shaft  independently  of  the  other." 

Plaintiff  claims  to  have  conceived  the  idea  of  this 
combination  in  July,  1878,  and  to  have  made  in 
that  and  the  succeeding  year  sketches  and  drawings 
which  fully  disclosed  it.  It  is  conceded  that  a  ma- 
chine embodying  the  invention  was  first  constructed 
and  put  into  successful  operation  in  the  spring  of 
1886,  and  that  this  was  done  under  the  direction 
and  superintendence  of  the  defendant. 

During  the  years  1878  and  1879  the  defendant,  a 
man  about  forty-seven  years  of  age,  was,  as  he  has 
been  since  1864,  the  general  superintendent  of  the 
Washburn  &  Moen  Manufacturing  Company,  a  cor- 
poration engaged  in  the  manufacture  of  iron  and 
steel  wire ;  while  the  plaintiff,  twenty-four  years  of 
age,  was  in  the  employ  of  the  same  company  as  a 
draughtsman,  working  under  the  direction  of  the 
defendant.  The  business  of  the  company  bad,  dur- 
ing the  years  of  defendant's  superintendency, 
grown  to  be  enormous.    In  the  actual  work  of  the 


mill,  as  the  finished  wire  came  from  the  rolls,  it  was 
coiled  on  reels.  At  first  this  was  done  through 
the  agency  of  an  attendant  seizing  the  wire  by  a 
pair  of  tongs  and  engaging  it  with  the  reel,  but 
this  operation  was  attended  by  both  danger  and 
delay.  To  obviate  this,  the  parties  interested  in 
this  manufacture  sought  the  invention  of  machinery 
which  should  seise  the  finished  wire  and  engage  it 
with  the  reel,  and  thereafter  dislodge  the  com- 
pleted coil  therefrom. 

The  defendant  locates  the  time  of  his  conception 
of  the  idea  embodied  in  this  combination  in  Octo- 
ber, 1878,  and  that  which  enables  him  to  locate  it 
is  a  transaction  with  Daniel  C.  Stover.  It  appears 
that  in  October,  1878,  Stover,  who  was  a  manufac- 
turer and  inventor,  came  to  Worcester,  Mass.,  and 
while  engaged  in  examining  the  machinery  in  the 
mill  had  his  attention  directed  to  the  way  in  which 
the  wire  was  coiled  on  the  reels,  and  thought  that 
some  device  could  be  invented  for  picking  up  the 
wire  immediately  after  its  leaving  the  rolls.  After 
some  reflection  he  conceived  the  idea  which  he  sub- 
sequently embodied  in  patent  No.  219,134.  He 
suggested  bis  idea  to  the  defendant,  who  replied 
that  it  was  not  new,  and  that  others  were  working 
at  it.  He  prepared  a  model,  which  contained  not 
only  a  device  for  picking  up  the  wire,  but  also  one 
for  discharging  the  completed  coil,  and  exhibited 
it  to  defendant,  who,  on  his  part,  showed  Stover  a 
model  which  he  had  prepared.  It  is  not  pretended 
that  either  the  model  of  Stover  or  that  of  defend- 
ant disclosed  the  exact  combination  for  which  a 
patent  was  claimed  in  this  case.  Nor  is  it  import- 
ant to  notice  all  the  details  of  the  transactions  at 
the  time  between  Stover  and  the  Washburn  &  Moen 
Company.  It  appears  that  Stover  sold  and  assigned 
a  one-half  interest  in  bis  invention  to  the  Washburn 
&  Moen  Company.  The  time  of  Stover's  visit  is 
established  by  the  date  of  that  assignment  and  the 
application  which  he  made  for  a  patent,  and  by 
other  writings.  There  is  significance  in  the  fact 
that  although  the  plaintiff  was  present  when  Sto- 
ver's model  was  shown,  it  does  not  appear  that  he 
made  any  suggestion  that  he  had  invented  any 
thing  of  a  similar  character;  and  yet,  if  his  pres- 
ent claim  is  true,  he  had  for  months  been  consider- 
ing the  matter,  and  had  at  least  three  months  be- 
fore conceived  the  very  idea  of  the  combination 
now  in  dispute.  But  it  is  enough  to  say  in  respect 
to  this  branch  of  the  case  that  the  story  of  the  in- 
vention by  defendant  at  the  time  stated  is  reason- 
able, probable,  and  to  a  certain  extent  supported 
by  the  testimony  of  Stover. 

As  against  this  the  plaintiff  claims  to  have  con- 
ceived the  idea  of  this  combination  in  July,  1878, 
and  relies  mainly  on  the  testimony  of  two  wit- 
nesses, Lambert  and  Fowler.      Though  he  was  a 


866 


THE  ALBANY  LAW  JOURNAL. 


draughtsman,  he  presented  no  sketch  or  drawing 
made  prior  to  November,  1878,  which  in  any  man- 
ner pictures  his  invention.     It  is  true,  he  testifies 
to   having  made  sketches  prior  thereto,  but  none 
have  been  preserved.     One  of  them  he  claims  to 
have  shown  to  Lambert  in  July,  1878,  and  Lambert 
was  called  as  a  witness  to  support  this  statement ; 
but  Lambert's  testimony  does  not,  as  it  seems  to  us, 
carry  the  weight  which  is  claimed  for  it.  He  was  a 
tinsmith  by  occupation,  employed  at  times  by  the 
Manufacturing  Company,  and  testifies  that  in  July, 
1878,  or  about  that  time,  very  soon  after  Daniels's 
return    from   Europe,   he   came  to  his  shop  and 
showed  him  a  sketch,  and  asked  him  to  make  a 
model  of  it.     He  declined,  saying  he  was  too  busy. 
Nothing  more  took  place  at  that  time,  but  in  the 
fall  of  1886,  at  Daniels's  request,  be  made  a  model 
of  the  machine,  which,  as  he  says,  was  disclosed  by 
that  sketch.    This  model  was  in  evidence.     Now,  it 
is  possible,  that  one  seeing  for  a  few   minutes  a 
sketch  of  a  complicated   machine,  can,  eight  years 
thereafter,  remember  the  details  of  that  sketch  so 
clearly  as  to  make  an  accurate  model.     But  if  it  is 
possible,  it  surely  is  not  probable.    If  the  invention 
disclosed  in  the  sketch  impressed  either  Daniels  or 
Lambert  as  something  of  great  value,  and  therefore 
fixed  itself  firmly  in  the  mind,  it  is  strange  that 
neither  seemed  anxious  to  impress  it  upon  the  at- 
tention of  others,  carry  it  into  actual  use,  or  derive 
profit  from  it.     On  the  other  band,  if   it  was  one 
which  did  not  impress  either  as  of  any  special  value, 
it  seems  almost  morally  certain  that  the  details  of 
the  sketch  and  the  precise  character  of  the  inven- 
tion would  not  have  been  accurately  remembered 
through  all  these  eight  years.     We  must  not  be  un- 
derstood as  imputing  to  Lambert  intentional  false- 
hood. He  was  familiar  with  the  machinery  actually 
in  use  in  the  wire-mill.     He  saw  in  the  course  of 
bis  acquaintance  with  that  machinery  many  models 
and  many  machines,  and  the  machines  embodying 
this  invention,  'as  perfected,  bad  been  in  actual  use 
in  the  mill  several  months  before  he  had  made  his 
model.    He  may  well  have  gotten  some  of  these  mat- 
ters confused  in  his  mind,  and  introduced  into  this 
model  elements  and  parts  which  were  not  seen  by  him 
in  the  sketch  displayed  in  1878,  and  which  were  in 
fact  taken  from  other  sketches  and  drawings,  or 
from  models  or  machines.     At  any  rate,  when  there 
was  nothing  to  specially  arrest  the  attention,  it 
taxes  credulity  for  one  to  claim  that  he  bears  in 
mind  for  over  eight  years  the  details  of  a  sketch  of 
a  complicated  machine  which  is  casually  shown  to 
him,  and  which  he  sees  but  for  a  short  time,  and  is 
enabled  to  thereafter  reproduce  the  details  of  that 
sketch  in  a  model. 

Equally  unreasonable  is  the  testimony  of  Fowler, 
which  is  to  the  effect  that  on  July  20,  1878  (the 


date  being  fixed  by  a  memorandum  in  his  diary), 
Daniels  came  to  visit  him.  This  diary  notes  the  fact 
simply  of  the  visit  of  Daniels,  but  contains  nothing 
in  respect  to  the  matters  involved  in  this  case.  His 
testimony  as  to  this  was  in  these  words:  "  He  ex- 
plained by  rough  sketches  an  arrangement  he  had 
for  coiling  the  wire  after  it  was  delivered  from  the 
rolls,  which  was  a  round  box  mounted  on  an  upright 
shaft,  and  in  the  bottom  of  the  box  was  a  plate, 
perhaps  I  should  say  a  movable  plate,  which  could 
be  lifted  for  the  purpose  of  raising  the  coil  of  wire. 
This  was  his  method  of  getting  hold  of  the  coil,  to 
get  it  out  of  the  box."  None  of  these  rough  sketches 
were  preserved.  There  was  apparently  nothing  to 
impress  the  matter  upon  the  mind  of  Fowler,  and 
his  attention  was  not  directed  to  it  until  some  time 
in  the  early  part  of  1887,  nearly  nine  years  thereaf- 
ter, when  Daniels  called  on  him  for  the  purpose  of 
securing  his  testimony  in  this  case.  Doubtless  Fow- 
ler means  to  be  truthful.  There  is  no  reason  to  im- 
pugn his  integrity,  but  his  testimony  is  subject  to  a 
criticism  similar  to  that  placed  upon  the  testimony 
of  Lambert.  As  one  of  the  matters  which  was  being 
considered  and  discussed  by  the  Manufacturing 
Company  was  how  to  do  the  work  which  is  now 
being  done  by  the  machine  finally  constructed  by 
defendant  it  is  not  at  all  unlikely  that  Daniels,  one 
of  the  employees  of  that  company,  spoke  of  the 
matter  to  Fowler  at  the  time  named ;  very  likely  he 
may  have  drawn  rough  sketches  to  suggest  the 
ideas  which  were  in  his  mind;  but  it  is  not  proba- 
ble that  in  the  absence  of  some  special  reason  there- 
for the  memory  would  carry  for  eight  or  nine  years 
the  details  of  the  plan  or  idea  suggested  by  Daniels 
and  illustrated  by  these  sketches.  While  of  course 
it  is  possible,  yet  such  testimony  is  not  of  a  charac- 
ter to  carry  great  weight. 

There  is  other  testimony  on  both  sides  of  this  con- 
troversy. It  is  unnecessary  to  notice  it  in  detail.  It 
is  enough  to  say  that  the  testimony  as  a  whole  is  not 
of  a  character  or  sufficient  to  produce  a  clear  con- 
viction that  the  Patent  Office  made  a  mistake  in 
awarding  priority  of  invention  to  the  defendant; 
and  because  of  that  fact,  and  because  of  the  rule 
that  controls  suits  of  this  kind  in  the  courts,  we  re- 
verse the  judgment  and  remand  the  case,  with  in- 
structions to  dismiss  the  bill. 

Mr.  Justice  Jackson  did  not  hear  the  argument 
or  take  part  in  the  decision  of  this  case. 


During  the  World's  Fair  a  Chinaman  of  some  note 
visited  one  of  the  Chicago  courts  of  record  while  a 
trial  was  in  progress,  and  in  writing  back  to  a 
friend,  In  describing  the  trial,  be  said:  "One  man 
is  silent,  another  talks  all  the  time,  and  twelve  wise 
men  condemn  the  man  who  has  not  said  a  word." 
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AMENDMENTS  AND  NEW  LAWS  OF  1894- 

[Former  numbers  12.  18,  14,  IS,  16,  18,  20  and  21  of  the 
Journal  gite  the  amendments  by  the  General  Laws  of 
1894,  prior  to  those  noted  in  this  issue.] 

All  laws  and  amendments  are  now  in  effect  except  where 
specially  noted  as  not  taking  effect  until  a  date  giren. 

Cods  or  Procedure. 

All  the  sections  repealed  are : 

S  202.  Repealed  by  chapter  18S  of  1894.  [To  take  effect 
April  14,  1894.] 

§  208.  Repealed  by  chapter  135  of  1894.  [To  take  effect 
April  14,  1894.1 

|  204.  Repealed  br  chapter  18S  of  1894.  |To  take  effect 
April  14, 1894.] 

|  205.  Repealed  by  chapter  185  of  1894.  [To  take  effect 
April  14,  1894.1 

|  206.  Repealed  by  chapter  185  of  1894.  [To  take  effect 
April  14.  1894.1 

|  207.  Repealed  by  chapter  185  of  1894.  [To  take  effect 
April  14,  1894.1 

$  208.  Repealed  by  chapter  185  of  1894.  [To  take  effect 
April  14.  1894.] 

{  1028.  Repealed  by  chapter  688  of  1894.  [To  take  effect 
June  1,  1894.] 

All  sections  amended  are : 

I  56.  Examination  and  admission  of  attorneys. — A  citizen 
of  the  State,  of  full  age,  applying  to  be  admitted  to  practice 
as  an  attorney  or  counsellor  in  the  courts  of  record  of  the 
State,  must  be  examined  [and  licensed  to  practice  as  herein 
prescribed],  A  State  board  of  law  examiners  is  hereby 
created,  to  consist  of  three  members  of  the  bar,  of  at  least 
ten  years'  standing,  who  shall  be  appointed  from  time  to 
time  by  the  Court  of  Appeals,  ana  shall  hold  office  as  a 
member  of  such  board  for  a  term  of  three  years,  except  un- 
der the  first  appointment,  which  shall  be  for  terms  of  one, 
two  and  three  years,  respectively,  until  the  appointment  of 
his  successor.  Such  court  shall  prescribe  rules  providing 
for  a  uniform  system  of  examination,  which  shall  govern 
such  board  of  law  examiners  in  the  perfonnance  of  its  du- 
ties and  shall  fix  the  compensation  of  its  members.  There 
shall  be  examination  of  all  persons  applying  for  admission 
to  practice  as  attorneys  and  counsellors  at  law,  at  least  twice 
in  each  year  in  each  judicial  department,  and  at  such  other 
times  and  places  as  the  Court  of  Appeals  may  direct.  Every 
person  applying  for  such  examination  shall  pay  such  fee, 
not  to  exceed  fifteen  dollars,  as  may  be  fixed  by  the  Court 
of  Appeals  as  necessary  to  cover  the  cost  of  such  examina- 
tion. On  pavment  of  one  examination  fee  the  applicant 
shall  be  entitled  to  the  privilege  of  not  exceeding  three  ex- 
aminations. Such  board  shallcertify  to  the  General  Term 
of  the  department  in  which  each  candidate' has  resided  for 
the  past  six  months  every  person  who  shall  pass  the  ex- 
amination, provided  such  person  shall  have,  in  other  re- 
spects, oomplied  with  the  rules  regulating  admission  to 
practice  as  attorneys  and  counsellors,  which  fact  shall  be 
determined  by  said  board  before  examination.  Upon  such 
certificate,  if  the  General  Term  shall  find  that  such  person 
is  of  good  moral  character,  it  shall  enter  an  order  licensing 
and  admitting  him  to  practice  as  attorney  and  counsellor  in 
all  the  courts  of  the  State.  Race  or  sex  shall  constitute  no 
cause  for  refusing  any  person  examination  or  admission  to 
practice.  Any  fraudulent  act  or  representation  by  an  appli- 
cant in  connection  with  his  application  or  admission  shall  be 
sufficient  cause  for  the  revocation  of  his  license  by  the  Gen- 
eral Term  granting  the  same.  Such  board  shall  render, 
during  the  month  or  January,  an  annual  account  of  all  their 
receipts  and  disbursements,  to  the  Court  of  Appeals.  The 
Court  of  Appeals  may  make  such  provisions  as  it  shall  deem 
proper  for  admission  of  persons  wno  have  been  admitted  to 
practice  in  other  States  or  countries. 

S  2.  [This  act  shall  go  into  effect  January  first,  eighteen 
hundred  and  ninety-fire,  but  the  examiners  may  be  appointed 
and  rules  for  examination  adopted  immediately.] 

Am'd  by  chap.  760  of  1894. 

f|  218,  250,  258,  876,  882  given  in  former  numbers. 

§  685.  In  what  actions  a  warrant  of  attachment  may  be 
granted. — A  warrant  of  attachment  against  the  property  of 
one  or  more  defendants  in  an  action,  may  be  granted  upon 
the  application  of  the  plaintiff,  as  specified  in  the  next  sec- 
tion, where  the  action  is*to  recover  a  sum  of  money  only,  as 
damages  for  one  or  more  of  the  following  causes: 

1.  Breach  of  contracts,  express  or  implied,  other  than  a 
contract  to  marry. 

2.  Wrongful  conversion  of  personal  property. 

8.  An  injury  to  [    ]  property  in  consequence  of  negli- 
gence, fraud  or  other  wrongful  act. 
Am'd  by  ebap.  788  of  1894.    To  take  effect  Sept.  1,  1894. 


§  686.  What  must  be  shown  to  procure  the  warrant.— To 
entitle  the  plaintiff  to  such  a  warrant  be  must  show,  by  affi- 
davit, to  the  satisfaction  of  the  judge  granting  the  same,  as 
follows : 

1.  That  one  of  the.  causes  of  action  specified  in  the  last 
section  exists  agaiust  the  defendant.  If  the  action  is  to  re- 
cover damages  for  breaob  of  a  contract,  the  affidavit  must 
show  that  the  plaintiff  is  entitled  to  recover  a  sum  stated 
therein,  over  and  above  all  counter-claims  known  to  him. 

2.  That  the  defendaut  is  either  a  foreign  corporation  or 
not  a  resident  of  the  State ;  or,  if  he  is  a  natural  person  and 
a  resident  of  the  State,  that  he  has  departed  therefrom, 
with  intent  to  defraud  his  creditors,  or  to  avoid  the  service 
of  a  summons,  or  keeps  himself  concealed  therein  with  the 
like  intent;  or,  if  the  defendant  is  a  natural  person,  or  a 
domestic  corporation,  that  he  or  it  has  removed,  or  is  about 
to  remove,  property  from  the  State,  with  intent  to  defraud 
bis  or  its  creditors;  or  has  assigned,  disposed  of,  or  se- 
creted, or  is  about  to  assign,  dispose  of,  or  secrete  property, 
with  the  like  intent  [or  where,  for  the  purpose  of  procuring 
credit,  or  the  extension  of  credit,  the  defendant  has  made  a 
false  statement  in  writing,  under  his  own  hand  or  signa- 
ture, or  under  the  band  or  signature  of  a  duly  authorixed 
agent,  made  with  his  knowledge  and  acquiescence  as  to  his 
financial  responsibility  or  standing.] 

Am'd  by  chap.  786  of  1894.    To  take  effect  Sept.  1, 1894. 

I  637.  Warrant  in  action  against  public  officer,  etc.,  for 
peculation. — A  warrant  of  attachment,  against  the  property 
of  one  or  more  defendants  in  an  action,  may  also  be  granted, 
upon  the  application  of  the  plaintiff,  where  the  complaint 
demands  judgment  for  a  sum  of  money  only;  and  it  appears, 
by  affidavit,  that  the  action  is  brought  to  recover  money, 
funds,  credits  or  other  property,  held  or  owned  by  the  State, 
or  held  or  owned,  officially  or  otherwise,  for  or  in  behalf  of 
a  public  governmental  interest,  by  a  municipal  or  other  pub- 
lic corporation,  board,  officer,  custodian,  agency  or  agent 
of  the  State,  or  of  a  city,  county,  town,  village  or  other  di- 
vision, subdivision,  department,  or  portion  of  the  State, 
which  the  defendant  has,  without  right,  obtained,  received, 
converted  or  disposed  of:  or  in  the  obtaining,  reception, 
payment,  conversion,  or  disposition  of  which,  without  right, 
he  has  aided  or  abetted;  or  to  recover  damages  for  so  ob- 
taining, receiving,  paying,  converting  or  disposing  of  the 
same ;  or  the  aiding  or  abetting  thereof;  [or  in  an  action  in 
favor  of  a  private  person  or  corporation,  brought  to  recover 
damages  for  an  injury  to  personal  property  where  the  liabil- 
ity arose,  in  whole  or  in  part,  in  consequence  of  the  false 
statements  of  the  defendant  as  to  his  responsibility  or  credit, 
in  writing,  under  the  band  or  signature  of  the  defendant  or 
his  authorized  agent],  made  with  bis  knowledge  and  acqui- 
escence. In  order  to  entitle  the  plaintiff  to  a  warrant  of 
attachment,  in  the  case  specified  in  this  section,  he  must 
show,  by  affidavit,  to  the  satisfaction  of  the  judge  granting 
it,  that  a  sufficient  cause  of  action  exists  against  the  defend- 
ant for  a  sum  stated  in  the  affidavit. 

Am'd  by  chap.  786  of  1894.    To  take  effect  Sept.  1,  1894. 

§§813,820,  873,  888,  941,  993,  1042,  1176,  1809,  1887,  given 
in  former  numbers. 

i  1880.  Leave  to  issue  execution  when  judgment  debtor 
dead. — After  the  expiration  of  one  year  from  the  death  of  a 
party,  against  whom  a  final  judgment  for  a  sum  of  money, 
or  directing  the  payment  of  a  sum  of  money  is  rendered  the 
judgment  may  be  enforced  by  execution  against  any  prop- 
erty upon  which  it  is  a  lien,  with  like  effect  as  if  the  judg- 
ment debtor  was  still  living.  But  such  an  execution  shall 
not  be  issued,  unless  an  order  granting  leave  to  issue  it  is 
procured  from  the  court  from  which  the  execution  is  to  be 
issued,  and  a  decree  to  the  same  effect  is  procured  from  a 
surrogate's  court  of  this  State,  which  has  duly  granted  let- 
ters testamentary  or  letters  of  administration  upon  the  estate 
of  the  deceased  judgment  debtor.  Where  the  lien  of  the 
judgment  was  created  as  prescribed  in  section  twelve  hun- 
dred and  fifty -one  of  this  act,  neither  the  order  nor  the 
decree  can  be  made  until  tbe  expiration  of  three  years  after 
letters  testamentary  or  letters  of  administration  have  been 
duly  granted  upon  the  estate  of  the  decedent,  and  for  that 
purpose  such  a  lien  existing  at  the  decedent's  death,  con- 
tinues for  three  years  and  six  months  thereafter,  notwith- 
standing tbe  previous  expiration  of  ten  years  from  the  filing 
of  tbe  judgment-roll.  But  where  the  decedent  died  intes- 
tate and  letters  of  administration  upon  his  estate  have  not 
been  granted  within  three  years  after  bis  death  by  the  Sur- 
rogate's Court  of  the  county  in  which  the  decedent  resided 
at  the  time  of  his  death,  or  if  the  decedent  resided  out  of 
the  State  at  the  time  of  his  death,  and  letters  testamentary 
or  letters  of  administration  have  not  been  granted  within 
the  same  time  by  the  Surrogate's  Court  of  the  county  in 
which  tbe  property  on  which  the  judgment  is  a  lien  is  situ- 
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»ted,  such  court  may  grant  the  decree  where  it  appears  that 
the  decedent  did  not  leave  any  personal  property  within  the 
State  upon  which  to  administer.  In  such  cast  the  lien  of 
the  judgment  existing  at  the  decedent's  death  continues  for 
three  years  and  six  months  as  aforesaid.  [Provided,  how- 
ever, that  such  judgment  lien,  existing  at  the  decedent's 
death,  upon  the  decedent's  real  property,  or  some  portion 
thereof,  may  be  enforced  and  payment  thereof  obtained 
during  the  said  three  years  after  granting  of  letters  testa- 
mentary, or  letters  of  administration,  by  the  proceeding 
provided  and  prescribed  by  title  five  of  chapter  eighteen  of 
this  act.  J  But  this  section  shall  not  apply  to  real  estate 
which  shall  have  been  conveyed,  or  hereafter  may  be  con- 
veyed by  the  deceased  judgment  debtor  during  his  life-time, 
if  such  conveyance  was  made  in  fraud  of  his  creditors  or 
any  of  them,  and  any  judgment  creditor  of  said  deceased, 
against  whose  judgment  said  conveyance  shall  have  been, 
or  may  hereafter  be,  declared  fraudulent  by  the  judgment 
and  decree  of  any  court  of  competent  jurisdiction,  may  en- 
force his  said  judgment  against  such  real  property,  with  like 
effect  as  if  the  judgment  debtor  was  living,  and  it  shall  not 
be  necessary  to  obtain  the  leave  of  any  court  or  officer  to 
issue  such  execution,  and  the  same  may  be  issued  at  any 
time  to  the  sheriff  of  the  county  where  such  property  is  or 
may  be  situated .  The  person  issuing  such  execution,  how- 
ever, shall  annex  thereto  a  description  of  the  real  estate 
against  which  the  same  is  sought  to  be  enforced,  as  afore- 
said, and  shall  indorse  on  said  execution  the  words  "  issued 
under  section  thirteen  hundred  and  eighty  of  the  Code  of 
Civil  Procedure,"  whereupon  said  sheriff  snail  enforce  said 
execution  as  therein  directed,  against  the  property  so  de- 
scribed, and  not  against  any  other  property  either  real  or 
personal,  and  all  provisions  of  law  relating  to  the  sale  and 
conveyance  of  real  estate  on  execution  and  redemption 
thereof  shall  apply  thereto. 
Am'd  by  cbap.  784  of  1894.    Takes  effect  Hay  21,  1894. 

S  1884.  Sale  on  execution,  etc.,  when  and  how  conducted. 
—  A  sale  of  real  or  personal  property,  by  virtue  of  an  exe- 
cution, or  pursuant  to  the  directions  contaiued  in  a  judg- 
ment or  order,  must  be  made  at  public  auction,  between  the 
hour  of  nine  o'clock  in  the  morning  and  sunset.  [The  sher- 
iff to  whom  an  execution  is  issued  shall  at  any  time  before 
the  sale  of  the  personal  property  levied  on  by  him,  on  the 
written  request  of  any  person  who  is  a  creditor  of  the  person 
against  whom  the  writ  was  issued  under  which  the  sheriff 
levied  upon  the  property,  exhibit  to  such  creditor  the  per- 
sonal property  so  levied  upon  under  said  writ  and  permit  an 
inspection  thereof  by  such  creditor  or  bis  agent.] 

Am'd  by  chap.  789  of  1894.     To  take  effect  Hay  SI,  1894. 

$§  1404,  1678,  1690  given  in  former  numbers. 

$  1759.  Regulations  when  action  brought  by  wife. —  Where 
the  action  is  brought  by  the  wife,  the  following  regulations 
apply  to  the  proceedings : 

1.  The  legitimacy  of  any  child  of  the  marriage,  born  or 
begotten  before  the  commencement  of  the  action,  is  not  af- 
fected by  the  judgment  dissolving  the  marriage. 

2.  The  court  may,  in  the  final  judgment  dissolving  the 
marriage,  require  the  defendant  to  provide  suitably  for  the 
education  and  maintenance  of  the  children  of  the  marriage, 
and  for  the  support  of  plaintiff,  as  justice  requires,  having 
regard  to  the  circumstances  of  the  respective  parties;  [and 
may,  by  order,  after  due  notice  to  the  defendant,  at  any 
time  after  final  judgment,  vary  or  modify  such  a  direction.] 

8.  If,  when  final  judgment  is  rendered,  dissolving  the 
marriage,  the  plaintiff  is  the  owner  of  any  real  property;  or 
has,  in  her  possession,  or  under  her  control,  any  personal 
property,  or  thing  in  action,  which  was  left  with  her  by  the 
defendant,  or  acquired  by  her  own  industry,  or  given  to  her 
by  bequest  or  otherwise;  or  she  is  or  may  thereafter  be- 
come entitled  to  any  property,  »y  the  decease  of  a  relative 
intestate,  the  defendant  shall  not  have  any  interest  therein, 
absolute  or  contingent,  before  or  after  her  death. 

4.  Where  final  judgment  is  rendered  dissolving  the  mar- 
riage, the  plaintiff's  inchoate  right  of  dower,  in  any  real 
property,  of  which  the  defendant  then  is  or  was  theretofore 
seized,  is  not  affected  by  the  judgment. 

Am'd  by  chap.  728  of  1894.     To  take  effect  Sept.  1,  1894. 

9  1990.  When  people,  municipal  corporation,  etc.,  not  re- 
quired to  give  security. — Each  provision  of  this  act,  requir- 
ing a  party  to  give  security,  for  the  purpose  of  procuring 
an  order  of  arrest,  an  injunction  order,  or  a  warrant  of 
attachment,  or  as  a  condition  of  obtaining  any  other  relief, 
or  taking  any  proceeding;  or  allowing  the  court,  or  a  judge, 
to  require  such  security  to  be  given,  is  to  be  construed 
as  excluding  an  action  brought  by  the  people  of  the  State, 
or  by  a  domestic  municipal  corporation;  or  by  a  public  offi- 


cer, in  behalf  of  the  people,  or  of  such  a  corporation; 
except  where  the  security,  to  be  given  in  such  an  action,  is 
specially  regulated  by  the  provision  in  question;  [but  in  any 
action  in  which  a  domestic  municipal  corporation,  or  a  pub- 
lic officer  in  behalf  of  such  corporation,  shall  be,  by  the 
foregoing  provisions  of  this  section,  excused  from  giving 
security  on  procuring  an  order  of  arrest,  an  order  of  in- 

i unction  or  a  warrant  of  attachment,  such  corporation  shall 
>e  liable  for  all  damages  that  may  be  so  sustained  by  the 
opposite  party  by  reason  of  such  order  of  arrest,  attach- 
ment or  injunction  in  the  same  case  and  to  the  same  extent 
as  sureties  to  an  undertaking  would  have  been,  if  such  an 
undertaking  had  been  given. 
Am'd  by  chap.  90  of  1894.  To  take  effect  Harch  8,  1894. 
i  2281,  subd.  1,  8  2232,  subd.  4,  given  in  former  numbers. 

§  2820.  Jurisdiction ;  concurrent  jurisdiction.— The  juris- 
diction of  the  Supreme  Court  extends  to  the  custody  of  the 
person,  and  the  care  of  the  property,  of  a  person  incom- 

fietent  to  manage  himself  or  his  affairs,  in  consequence  of 
unaoy,  idiocy,  habitual  drunkenness  for  imbecility  arising 
from  old  age  or  loss  of  memory  and  understanding,  or  other 
cause].  Where  a  superior  city  court,  or  a  county  court  or 
both,  nave  jurisdiction  of  those  matters,  concurrent  with 
that  of  the  Supreme  Court,  the  jurisdiction  of  the  court  first 
exercising  it,  as  prescribed  in  this  title,  is  exclusive  of  that 
of  the  others,  with  respect  to  any  matter  within  its  jurisdic- 
tion, for  which  provision  is  made  in  this  title.  [Io  all  pro- 
ceedings under  this  title  for  the  appointment  of  a  committee 
of  such  a  person,  he  shall  be  designated  "  an  alleged  incom- 
petent person ; "  and  after  the  appointment  of  a  committee 
of  such  person,  in  all  subsequent  proceedings  the  lunatio, 
idiot,  habitual  drunkard  or  imbecile  shall  be  designated  "  aii 
incompetent  person."] 

Am'd  by  chap.  504  of  1894.    To  take  effect  Sept.  1, 1894. 

$  2841  given  in  former  numbers. 

$  2888,  subd.  1.  A  copy  of  the  notice  must  be  published  at 
least  once  in  each  of  the  twelve  weeks  immediately  preced- 
ing the  day  of  sale  in  a  newspaper  published  in  the  county 
[or  in  a  municipal  corporation,  a  part  of  which  is  within  the 
county],  in  which  the  property  to  be  sold  or  a  part  thereof 
is  situated. 

Am'd  by  chap.  780  of  1894.     Takes  effect  Sept.  1,  1894. 

$g  2418,  2415,  2420,  2427,  2510,  2615,  2616,  2682,  2728 
given  in  former  numbers. 

Section  3660,  amended  by  chap.  508,  L.  1894,  to 
read  after  subd.  8,  viz. : 

0.  To  an  executor  or  administrator  of  a  sole 
legatee  named  in  a  will  whereby  the  whole  estate  is 
devised  to  such  deceased  sole  legatee. 

If  a  person  entitled  is  a  minor,  administration 
must  be  granted  to  his  guardian,  if  competent,  in 
preference  to  creditors  or  other  persons.  If  no 
relative,  or  guardian  of  a  minor  relative,  will  accept 
the  same,  the  letters  must  be  granted  to  the  credi- 
tors of  the  deceased;  the  creditor  first  applying, 
if  otherwise  competent,  to  be  entitled  to  preference. 
If  no  creditor  applies,  the  letters*  must  be  granted 
to  any  other  person  or  persons  legally  competent. 
Letters  of  administration  shall  also  be  granted  to 
an  executor  or  administrator  of  a  deceased  person 
named  as  sole  legatee  in  a  will.  The  public  ad- 
ministrator in  the  city  of  New  York  has  preference, 
after  the  next  of  kin,  and  after  an  executor  or  ad- 
ministrator of  a  sole  legatee  named  in  a  will  whereby 
the  whole  estate  is  devised  to  such  deceased  sole 
legatee  over  creditors  and  all  other  persons.  In 
other  counties,  the  county  treasurer  shall  have  pref- 
erence next  after  creditors  over  all  other  persons. 
If  several  persons  of  the  same  degree  of  kindred  to 
the  intestate  are  entitled  to  administration,  they 
must  be  preferred  in  the  following  order:  First, 
men  to  women ;  second,  relatives  of  the  whole  blood 
to  those  of  the  half  blood ;  third,  unmarried  women 
to  married.  If  there  are  several  persons  equally  en- 
titled to  administration,  the  surrogate  may  grant 
letters  to  one  or  more  of  such  persons,  and  ad, 
ministration  may  be  granted  to  one  or  more  com- 
petent persons,  although  not  entitled  to  the  same- 
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with  the  consent  of  the  person  entitled  to  be  joined 
with  such  person  or  persons;  which  consent  must 
be  in  writing,  and  filed  in  the  office  of  the  surrogate. 
If  a  surviving  husband  does  not  take  out  letters  of 
administration  on  the  estate  of  his  deceased  wife, 
he  is  presumed  to  have  assets  in  his  hands  sufficient 
to  satisfy  her  debts,  and  is  liable  therefor.  A  hus- 
band is  liable  as  administrator  for  the  debts  of  bis 
wife  only  to  the  extent  of  the  assets  received  by 
him.  If  he  dies  leaving  any  assets  of  his  wife  un- 
administered,  except  as  otherwise  provided  by  law, 
they  pass  to  his  executors  or  administrators  as  part 
of  his  personal  property;  but  are  liable  for  her  debts 
in  preference  to  the  creditors  of  the  husband. 

§  2.  This  act  shall  take  effect  September  first, 
eighteen  hundred  and  ninety-four. 

$  2729.  Chapter  two  hundred  and  fifty-two  of  the  laws  of 
eighteen  hundred  and  ninety-three,  entitled  "An  act  to 
amend  section  twenty-seven  hundred  and  twenty-nine  of 
the  Code  of  Civil  Procedure,  relative  to  judicial  settlement 
of  accounts,"  is  hereby  repealed. 

Chap.  421  of  1894.     To  take  effect  May  8,  1894. 

s  2749.  What  property  subject  to  this  title. — Real  prop- 
erty of  which  a  decedent  died  seized,  and  the  interest  of  a 
decedent  in  real  property,  held  by  him  under  a  contract  for 
the  purchase  thereof,  made  either  with  him  or  with  a  person 
from  whom  he  derived  his  interest,  may  be  disposed  of  for 
the  payment  of  his  debts  and  funeral  expenses  [or  for  the 
payment  of  judgment  liens  existing  thereon  at  his  death], 
as  prescribed  in  this  title;  except  where  it  is  devised,  ex- 
pressly charged  with  the  payment  of  debts  or  funeral  ex- 
penses, or  is  exempted  from  levy  and  sale  by  virtue  of  an 
execution,  as  prescribed  in  title  second  of  chapter  thirteen 
of  this  act.  The  expression  "  funeral  expenses,"  as  used 
in  this  title,  includes  a  reasonable  charge  for  a  suitable  head- 
stone. 

Am'd  by  chap.  7S5  of  1894.    To  take  effect  May  21,  1894. 

J  2750.  Petition,  when  and  by  whom  presented. — At  any 
time  within  three  years  after  letters  were  first  duly  granted 
within  the  estate,  upon  the  estate  of  a  decedent,  an  executor 
or  administrator,  whether  sole  or  joined  in  the  letters  with 
another  other  than  a  temporary  administrator  [or  a  person 
holding  a  judgment  lien  upon  decedent's  real  property  at 
the  time  of  his  death,  or  any  other  creditor  of  the  decedent, 
other  than  a  creditor  by  a  mortgage],  which  is  a  lien  upon 
the  decedent's  real  property,  may  present  to  the  Surrogate's 
Court,  from  which  letters  were  issued,  a  written  petition, 
duly  verified,  praying  for  a  decree  directing  the  disposition 
of  the  decedent's  real  property,  or  interest  in  real  properly, 
specified  in  the  last  section,  or  so  much  thereof  as  is  neces- 
sary for  the  payment  of  his  debts  or  funeral  expenses  or  [if 
so  decreed  as  hereinafter  provided,  for  the  payment  of  any 
judgment  liens  existing  upon  such  land,  or  some  portion 
thereof,  at  decedent's  death],  by  the  mortgage,  lease  or  sale 
at  public  or  private  sale  thereof ;  and  that  the  parties  named 
in  the  petition,  and  all  other  necessary  parties  as  prescribed 
in  the  subsequent  sections  of  this  title,  may  be  cited  to  show 
cause  why  such  a  decree  should  not  be  made. 

Am'd  by  chap.  785  of  1894.     To  take  effect  May  21,  1894. 

i  2752.  Contents  of  petition. —  The  petition  must  set  forth 
the  following  matters,  as  nearly  as  the  petitioner  can,  upon 
diligent  inquiry,  ascertain  them: 

1.  The  unpaid  debts  of  thedecedent,  and  the  name  of  each 
creditor  or  person  claiming  to  be  a  creditor ;  [and  the  name 
of  each  person  holding,  or  olaimine  to  hold,  a  lien  by  judg- 
ment docketed  against  decedent  before  his  decease,  and  also 
the  several  dates  of  docket  of  all  or  any  of  such  judgment 
liens,  and  whether  such  judgment  lien  or  liens  affect  the 
whole  or  part  of  the  decedent's  real  property];  and  the 
amount  of  the  unpaid  funeral  expenses  of  the  decedent,  if 
any.  and  the  name  of  any  person  to  whom  any  sum  is  due  by 
reason  thereof. 

2.  A  general  description  of  all  the  decedent's  real  property, 
and  interest  in  real  property,  within  the  State,  which  may  be 
disposed  of  as  prescribed  in  this  title;  a  statement  of  the 
value  of  each  distinct  parcel;  whether  it  is  improved  or  not; 
whether  it  is  occupied  or  not;  and,  if  occupied,  the  name  of 
each  occupant  [whether  it  is  incumbered  by  a  mortgage 
lien  or  liens  together  with  a  statement  of  the  amount  due  or 
claimed  to  be  oue  thereon].  Where  the  petition  describes 
an  interest  in  real  property,  specified  in  section  two  thou- 
sand seven  hundred  and  forty-nine  of  this  act,  the  value  of 


the  interest  must  be  stated,  and  also  the  value  of,  and  the 
other  particulars,  specified  in  this  section,  relating  to  the 
real  property  to  which  the  interest  attaches. 

8.  The  names  of  the  husband  or  wife,  and  of  all  the  heirs 
and  devisees  of  the  decedent,  and  also  of  every  other  person 
claiming  under  them,  or  either  of  them,  stating  who,  if  any, 
are  infants;  the  age  of  each  infant,  and  the  name  of  his 
general  guardian,  u  any;  and  also,  if  the  petition  is  pre- 
sented by  a  creditor  [or  judgment-lienor],  the  name  of  each 
executor  or  administrator. 

4.  If  the  petition  is  presented  by  an  executor  or  adminis- 
trator, the  amount  of  personal  property  which  has  come  to  his 
hands,  and  those  of  bis  co-executors  or  co-administrators,  if 
any;  the  application  thereof,  and  the  amount  which  may  yet 
be  realized  therefrom. 
Am'd  by  chap.  786  of  1894.  To  take  effect  May  21,  1894. 
5  2753.  Proceedings  where  some  of  the  facts  are  unknown. 
—  If,  upon  diligent  inquiry,  any  of  the  matters  required  to 
be  set  forth,  as  prescribed*  in  the  last  section,  cannot  be  as- 
certained by  the  petitioner,  that  fact  must  be  shown  to  the 
surrogate's  satisfaction,  and  the  surrogate  must,  thereupon, 
inquire  irto  the  matter,  as  prescribed  in  article  first  of  title 
second  of  this  chapter.  If  the  petition  is  presented  by  a 
creditor  [or  judgment-lienor]  the  surrogate  may,  by  order, 
require  the  executor  or  administrator  to  render  such  an  ac- 
count or  other  statement,  as  he  deems  necessary  for  the  pur- 
pose of  the  inquiry. 
Am'd  by  chap.  735  of  1894.  To  take  effect  May  21,  1894. 
$  2764.  Citation  thereupon. — Where  the  surrogate  is  sat- 
isfied that  all  the  facts,  specified  in  the  last  section  but  one, 
have  been  ascertained,  as  far  as  tbey  can  be  upon  diligent 
inquiry,  and  it  appears  to  him  that  the  debts  [judgment 
liens]  and  funeral  expenses,  or  either,  cannot  be  paia  with- 
out resorting  to  the  real  property,  or  interest  in  real  prop- 
erty, he  must  issue  a  citation  according  to  the  prayer  of  the 
petition.  If,  upon  the  inquiry,  it  appears  to  the  surrogate, 
tbut  any  heir  or  devisee,  or  person  claiming  an  interest  in 
the  property  under  an  heir  or  devisee,  is  not  named  in  the 
petition  the  citation  must  also  be  directed  to  bim.  Unless 
the  executor  or  administrator  has  caused  to  be  published,  as 
prescribed  by  law,  a  notice  requiring  creditors  to  present 
their  claims,  and  the  time  for  the  presentation  thereof,  pur- 
suant to  the  notice,  has  elapsed,  the  citation  must  be  directed 
generally  to  alt  other  creditors  of  the  decedent,  as  well  as 
the  creditors  named. 
Am'd  by  chap.  785  of  1894.      To  take  effect  May  21,  1894. 

J  2755.  Hearing. — Upon  the  return  of  the  citation  the  sur- 
rogate must  proceed  to  hear  the  allegations  and  proofs  of 
the  parties.  A  creditor  of  the  decedent  [or  a  judgment-lienor], 
or  a  person  having  a  claim  for  unpaid  funeral  expenses, 
although  not  named  in  the  citation,  may  present  and  prove 
his  debt  [or  lien],  and  thus  make  himself  a  party  to  the  spe- 
cial proceeding.  A  creditor  of  the  decedent,  whose  claim  is 
not  yet  due,  may  present  and  prove  his  debt  and  have  the 
same  established  upon  a  rebate  of  legal  interest,  and  thus 
make  himself  a  party  to  the  special  proceeding.  An  heir  or 
devisee,  or  a  person  claiming  under  an  heir  or  devisee,  of 
the  property  in  question,  although  not  named  in  the  citation, 
may  contest  the  necessity  of  applying  the  property  to  the 
payment  of  debts  [judgment  liens]  or  funeral  expenses,  or 
the  validity  of  a  debt,  due  or  unpaid  [or  of  any  judgment 
lien],  represented  as  existing  against  the  decedent,  or  the 
reasonableness  of  the  funeral  expenses,  may  interpose  any 
defense  to  the  whole  or  any  part  thereof,  and,  for  that  pur- 
pose, may  make  himself  a  party  to  the  special  proceeding. 
The  admission,  or  allowance,  by  the  executor  or  administra- 
tor, of  a  claim  or  debt  of  any  creditor  against  the  decedent, 
shall,  for  the  purpose  of  such  proceeding,  be  deemed  an 
establishment  thereof,  unless  objection  be  made  thereto  by 
a  party  to  the  special  proceeding.  Where  such  a  defense 
arises  under  the  Statute  of  Limitation,  an  act  or  admission 
of  the  executor  or  administrator  docs  not  prevent  the  run- 
ning of  the  statute,  or  revive  the  debt,  so  as  to  affect,  in  any 
manner,  the  real  property  or  interest  in  real  property  in 
question. 

Am'd  by  chap.  735  of  1894.     To  take  effect  May  21,  1894. 

i  2758.  Decree  to  recite  debt  and  liens. — The  decree  must 
determine  and  specify  the  amount  of  each  debt  established 
before  the  surrogate,  as  a  valid  and  subsisting  debt  against 
the  decedent's  estate,  or  as  a  just  and  reasonable  charge  for 
funeral  expenses,  [and  must  determine  and  specify  the 
amount  of  each  judgment  lien  established  before  the  surro- 
gate as  a  valid  and  subsisting  lien  existing  upon  the  de- 
cedent's land,  or  some  part  thereof,  at  the  time  or  his  death. 
And  the  decree  may  also  determine  the  amount  due  or  re- 
maining unpaid  upon  any  mortgage  or  mortgages,  existing 
at  decedent  s  death  upon  his  real  property,  or  any  portion 
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thereof  and  the  decree]  must,  in  like  manner,  specify  what 
demands  presented  have  been  rejected.  The  vouchers  pre- 
sented before  the  surrogate,  in  support  of  each  debt  or  lien 
established,  must  be  filed  and7  remain  in  the  surrogate's 
office. 
Am'd  by  chap.  735  of  1894.     To  take  effect  May  21, 1891. 

§  2759.  What  proof  necessary  for  a  decree. — A  decree 
directing  the  disposition  of  real  property,  or  of  an  interest 
in  real  property,  can  be  made  only  where,  after  due  exami- 
nation, the  following  facts  have  been  established  to  the 
satisfaction  of  the  surrogate: 

1.  Tnat  the  proceedings  have  been  in  conformity  to  this 
title. 

2.  That  the  debts  [or  liens,  or  both],  for  the  payment  of 
which  the  decree  is  made,  are  the  debts  of  the  decedent,  or 
are  just  and  reasonable  charges  for  his  funeral  expenses, 
[or  are  liens  by  judgment  existing  at  his  death  upon  his  real 
property,  or  upon  some  portion  thereof] ;  and  are  justly 
due. 

8.  That  they  are  not  secured  by  a  mortgage,  or  expressly 
charged  by  the  will  upon  the  decedent's  real  property,  or 
interest  in  real  property ;  or,  if  a  debt  is  so  secured  or 
charged  upon  a  portion  of  the  real  property,  or  interest  in 
real  property,  that  the  remedies  of  the  creditor,  by  virtue  of 
that  charge  or  security,  have  been  exhausted. 

4.  That  the  property  directed  to  be  disposed  of  was  not 
effectually  devised,  expressly  charged  with  the  payment  of 
debts  of  funeral  expenses,  and  is  not  subject  to  a  valid 
power  of  sale  for  the  payment  thereof ;  or,  if  so  devised  or 
subject,  that  it  is  not  practicable  to  enforce  the  charge,  or 
to  execute  the  power,  and  that  the  creditor  has  effectually 
relinquished  the  same. 

5.  That  all  the  personal  property  of  the  decedent,  which 
could  have  been  applied  to  payment  of  decedent's  debts  and 
funeral  expenses,  nas  been  so  applied ;  or  that  the  executor 
or  administrators  have  proceeded  with  reasonable  diligence 
in  converting  the  personal  property  into  money  and  apply- 
ing it  to  the  payment  of  those  debts  and  funeral  expenses; 
and  that  it  is  sufficient  for  the  payment  of  tbe  same,  as 
established  by  the  decree. 

Am'd  by  chap.  785  of  1894.    To  take  effect  May  21, 1894. 

$  2711.  Decree  to  sell. — Where  it  appears  to  the  surro- 
gate, upon  tbe  inquiry  made  as  prescribed  in  the  last  sec- 
tion, that  sufficient  mouey  cannot  be  raised  advantageously 
to  the  persons  interested  in  the  real  property,  by  mortgiige 
or  lease,  the  decree  must  direct  a  sale  of  the  real  property, 
or  interest  in  tbe  real  property,  or  of  so  much  thereof  as  is 
necessary,  in  order  to  pay  the  debts,  [judgment  liens 
thereon],  and  funeral  expeuses  of  the  decedent,  as  estab- 
lished in  the  decree,  at  public  or  private  sale.  [Such 
decree,  however,  may  provide,  if  it  appear  to  be  for  the 
best  interest  of  all  persons  interested,  that  the  said  sale  be 
made  subject  to  all  or  any  specified  liens  by  judgment  exist- 
ing at  decedent's  death  on  said  real  property  or  any  portion 
thereof,  which  shall  have  been  established,  and  tbe  amount 
thereof  determined  by  the  said  decree.]  Where  a  sale  of 
all  the  real  property,  or  interest  in  real  property,  is  not  neces- 
sary for  that  purpose,  but  enough  of  either  cannot  be  sold, 
without  manifest  prejudice  to  the  persons  interested,  the 
decree  may  direct  a  sale  of  all  the  real  property,  or  all  the 
interest  in  real  property,  or  both,  or  of  such  a  part  of  either 
as  tbe  surrogate  thinks  proper,  at  public  or  private  sale. 

Am'd  by  chap.  735  of  1894.     To  take  effect  May  21,  1894. 

$  2764.  Decree,  where  undivided  interest  or  precedent 
estate  is  created  by  the  will,  etc. —  Where  the  decedent's 
will  devises  an  undivided  interest  in  real  property,  but  not 
tbe  whole  of  his  estate  therein;  or  creates  a  precedent 
estate  in  real  property;  or  where  an  heir  of  the  decedent 
has  sold  an  undivided  interest,  or  created  a  precedent  estate, 
in  real  property  which  descended  to  him,  the  entire  prop- 
erty, to  which  the  undivided  interest  or  precedent  estate 
attaches,  must  be  sold .  But,  in  applying  the  proceeds  to 
the  payment  of  debts  and  funeral  expenses,  tbe  application 
of  toe  proportion  of  the  proceeds,  belonging  to  the  devisee 
or  grantee  of  the  undivided  interest,  or  of  the  precedent 
estate,  must  be  postponed  to  the  application  of  the  residue, 
in  the  order  prescribed  in  the  last  section,  in  like  manner  as 
if  that  undivided  interest  or  precedent  estate  was  a  distinct 
parcel  of  the  property. 

Am'd  by  chap.  785  of  1894.     To  take  effect  May  21,  1894. 

$2765.  Form  of  decree. —  A  decree  directing  that  real 
property  be  mortgaged,  leased  or  sold,  or  that  an  interest  in 
real  property  be  sold,  as  prescribed  in  this  title,  must  de- 
scribe it  with  common  certainty;  aud  must  direct  that  a 
mortgage,  lease,  or  sale  thereof,  for  tbe  purpose  of  paying 
the  debts,  [judgment  liens  ordered  to  be  paid],  or  funeral 


expenses,  established  by  the  decree,  be  made  by  the  execu- 
tor or  administrator,  upon  his  giving  tbe  bond  prescribed 
by  law;  or,  in  case  of  Ins  failure  so  to  do,  by  a  freeholder, 
to  be  appointed  by  the  surrogate,  as  prescribed  by  law;  and 
in  case  a  sale  thereof  be  directed,  may  authorize  the  same 
to  be  made  at  private  sale,  at  a  pnce  not  less  than  the  value 
thereof,  as  appraised  pursuant  to  the  provisions  of  section 
twenty-seven  hundred  and  sixty  of  this  code. 
Am'd  by  chap.  735  of  1894.     To  take  effect  May  21,  1894. 

S  2769.  Order,  as  to  distinct  parcels  after  appeal. — Where 
the  only  question,  upon  an  appeal  taken  from  a  decree  direct- 
ing a  sale  of  real  property,  or  of  an  interest  in  real  property, 
or  both,  relates  to  the  validity  or  amount  of  a  debt  [or  judg- 
ment lienj  established  by  the  decree,  and  the  real  property 
directed  to  be  sold,  or  to  which  the  interest  directed  to  be 
sold  attaches,  consists  of  two  or  more  distinct  parcels,  the 
sale  of,  or  with  respect  to  one  or  more  of  which  will  suffice 
to  pay  all  the  other  debts  [and  lieus]  so  established  [and  di- 
rected to  be  paid],  leaving  enough  real  property,  or  interest 
in  real  property  unsold  to  satisfy  the  claim  drawn  in  ques- 
tion upon  the  appeal  tbe  appellate  court  may,  upon  tbe  mo- 
tion or  any  party  to  the  special  proceeding  in  the  Surrogate's 
Court,  made  upon  notice  to  all  parties  to  the  appeal,  direct 
the  Surrogate's  Court  to  cause  the  decree  to  be  executed 
with  respect  to  the  distinct  parcels  of  real  property  which 
will  suffice  to  pay  the  debts  land  judgment  liens  ordered 
paid],  not  in  controversy;  ana  the  proceeds  of  a  sale,  made 

Sursuant  thereto,  to  be  distributed  in  like  manner  as  if  tbe 
ecree  related  only  to  those  parcels  and  those  debts  [or  liens]; 
except  that  any  surplus,  which  may  remain  for  distribution 
after  payment  of  those  debts  [or  liens],  or  so  much  thereof 
as  will  suffice  to  pay  the  demand  in  controversy,  must  be 
paid  into  the  Surrogate's  Court  and  retained  by  the  county 
treasurer,  subject  to  the  order  of  the  surrogate  to  abide  the 
event  of  the  appeal.  But  this  section  does  not  authorize  a 
sale  of  any  distinct  parcel,  otherwise  than  in  the  order  pre- 
scribed for  that  purpose,  in  sections  twenty-seven  hundred 
and  sixty-four  and  twenty-seven  hundred  and  sixty-five  of 
this  act. 
Am'd  by  chap.  785  of  1894.     To  take  effect  May  2'.,  1894. 

$  2778.  Effect  of  conveyance  in  other  cases. — Except  as 
prescribed  in  the  last  section  a  conveyance  of  real  property, 
executed  upon  a  sale  thereof,  pursuant  to  this  title,  vests  in 
the  grantee  all  the  estate,  right  and  interest  of  the  decedent 
in  the  real  property  so  conveyed,  at  the  time  of  his  death, 
free  from  any  claim  of  bis  widow  for  dower,  which  has  not 
been  assigned  to  her;  but  subject  to  all  subsisting  charges 
thereon  [by  judgment],  mortgage  or  otherwise,  which  ex- 
isted at  the  time  of  his  death  [unless  the  said  real  property 
is  decreed  to  be  sold  free  and  clear  from  tbe  lien  of  any 
judgment  or  judgments  established  by  the  decree  and  ordered 
to  be  paid  as  far  as  possible  from  the  proceeds  of  such  sale, 
as  provided  for  in  sections  twenty-seven  hundred  and  ninety- 
one  and  twenty-seven  hundred  and  ninety-three  of  this  act, 
in  which  event  such  lien  or  liens  shall  be  transferred  by  such 
sale  from  the  land  sold  to  tbe  proceeds  thereof].  Where 
dower  has  been  assigned  to  the  widow,  the  grantee  takes  tbe 
part  of  the  property  to  which  her  estate  in  dower  attaches, 
subject  thereto. 

Am'd  by  chap.  785  of  1894.     To  take  effect  May  21,  1894. 

S  2786.  Proceeds  to  be  paid  in  court;  effect  thereof. — The 
proceeds  arising  from  a  mortgage,  lease  or  sale,  made  as 
prescribed  in  this  title,  must  be  paid  into  the  Surrogate's 
Court  by  the  executor,  administrator  or  freeholder  receiving 
the  same.  For  that  purpose,  he  must  pay  them  to  the 
county  treasurer,  to  tbe  credit  of  the  special  proceeding,  to 
be  retained  by  him,  as  prescribed  in  section  twenty-five  hun- 
dred and  thirty-seven  of  this  act.  Upon  payment  being  so 
made  the  heirs  and  devisees  of  the  decedent,  and  their  as- 
sigus  and  all  the  decedent's  remaining  real  property,  and  in- 
terest in  real  property,  held  under  a  contract  for  the  purchase 
thereof,  are  exonerated  from  the  debts  and  liens  established 
by  the  decree  [and  ordered  to  be  paid],  or  established  [and 
ordered  to  be  paid]  as  prescribed  in  the  next  section  but 
one,  as  far  as  the  proceeds  so  paid  over  are  sufficient,  after 
deducting  the  costs  and  expenses  allowed  by  the  surrogate, 
to  satisfy  those  debts  or  liens. 

Am'd  by  chap.  7SS  of  1894.     To  take  effect  May  21,  1894. 

8  2788.  Hearing ;  proof  of  further  debts  or  liens. —  At  the 
time  and  place  designated  in  the  notice,  or  at  the  time  and 

Elace  to  which  tbe  hearing  is  adjourned,  the  surrogate  must 
ear  the  allegations  and  proofs  of  the  creditors  [or  lienors], 
and  of  the  persons  interested  in  the  estate,  or  in  the  applica- 
tion of  the  proceeds,  respecting  any  demands  against  the 
decedent  or  for  his  funeral  expenses,  then  presented,  which 
had  not  been  established  or  rejected,  before  making  tbe  de- 
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cree.  The  provisions  of  this  title,  relating  to  contesting  and 
establishing  debts  [or  judgment  Hens  ana  as  to  payment  of 
judgment  Hens],  and  preserving  the  evidence  thereof,  be- 
fore making  the  decree,  apply  to  the  proceedings  respecting 
any  demand  so  presented.  A  debt  [or  judgment  Hen],  which 
was  established  by  the  decree,  may  be  again  controverted, 
upon  tbe  hearing  provided  for  in  this  section,  upon  the  dis- 
covery of  new  evidence  impeaching  the  same,  and  upon  such 
a  notice  to  the  claimant  as  the  surrogate  directs,  but  not 
otherwise. 

Ara'd  by  chap.  735  of  1894.     To  take  effect  May  21,  1894. 

{  2789.  When  sale  of  unsold  property  may  be  directed. — 
Where  the  decree  was  executed  with  respect  to  a  part  only 
of  the  real  property,  or  interests  in  real  property,  specified 
therein,  and  the  proceeds  of  the  sale  are  insufficient,  after 

Saving  the  costs  and  expenses  thereof,  to  satisfy  all  tbe 
ebts  established  by  the  decree,  [and  all  judgment  liens 
established  and  decreed  to  be  paid  therefrom],  together 
with  tbe  demands  established  as  prescribed  in  the  last  sec- 
tion, and  all  other  sums  payable  out  of  the  same,  as  pre- 
scribed in  the  last  section,  and  all  other  sums  payable  out 
of  the  same,  as  prescribed  in  this  title,  the  surrogate  must 
make  an  order,  as  prescribed  in  section  twenty-seven  hun- 
dred and  sixty-eight  of  this  act,  directing  the  execution  of 
tbe  decree,  with  respect  to  the  remainder,  or  so  much 
thereof  as  is  necessary.  The  proceedings  thereupon  and 
subsequent  thereto  are  the  same  as  upon  and  subsequent  to 
the  first  order  for  the  execution  of  the  decree. 
Am'd  by  chap.  735  of  1894.  To  take  effect  May  21,  1894. 
{  2791.  Decree  for  distribution.  —  The  surrogate  must,  by 
supplementary  decree,  made  and  recorded  in  like  manner 
as  the  first  decree,  determine  the  rights  of  tbe  creditors, 
[judgment-lienors]  and  other  persons  interested,  to  share  in 
the  proceeds,  and  direct  the  distribution  thereof  accord- 
ingly. Where  the  rights  of  creditors  [or  judgment  lienors] 
are  established  [and  their  claims  decreed  to  be  paid],  and 
there  is  a  surplus,  respecting  the  distribution  of  which  a 
contest  arises,  no  may  make  a  supplementary  decree,  pro- 
viding for  the  payment  of  the  creditors  [and  ludgment-hen- 
ora]  only ;  and  reserving  all  questions,  as  to  the  distribution 
of  the  surplus,  to  be  settled  by  a  second  supplementary  de- 
cree. An  appeal  may  be  taken  from  either  of  the  supple- 
mentary decrees  by  any  person  aggrieved  thereby,  as  from 
the  first  decree;  except  that  it  is  not  necessary  or*  proper  to 
make  any  creditor  [or  judgment-Henor  a]  party  to  an  appeal 
from  the  second  supplementary  decree. 
Am'd  by  chap.  735  of  1894.  To  take  effect  May  21,  1894. 
{2793.  Distribution;  how  made.  —  Money  paid  into  the 
Surrogate's  Court,  as  prescribed  in  this  title.'  must  be  distri- 
buted by  the  supplementary  decree  in  the  following  order: 

1.  The  charges  and  expenses  of  the  mortgage,  lease  or 
sale,  and  of  the  publication  of  the  notice  of  distribution, 
and  the  other  actual  disbursements  attending  tbe  distribu- 
tion, must  first  be  paid. 

2.  Where  an  interest  under  a  contract  for  the  purchase  of 
real  property  was  sold,  all  sums  of  money,  which  were  due 
at  the  time  of  the  sale,  pursuant  to  the  contract,  and  were 
not  assumed  by  the  purchaser,  must  next  be  paid  out  of  tbe 
proceeds  of  the  sale  of  that  interest. 

3.  Out  of  tbe  remainder  of  the  money  arising  upon  a  sale, 
the  claim  of  dower  of  decedent's  wife,  if  any,  which  has 
not  been  assigned  to  her  must  he  satisfied,  by  setting  apart, 
for  investment,  one-third  of  the  gross  proceeds  of  the  prop- 
erty, to  which  her  right  of  dower  attaches;  unless,  within 
such  time,  and  upon  such  notice  to  her,  as  tbe  surrogate 
deems  reasonable,  she  presents  au  instrument  under  seal, 
acknowledged  or  proved  and  certified  in  like  manner  as  a 
deed  to  be  recorded  in  the  county,  whereby  she  consents  to 
accept,  in  lieu  of  ber  dower,  a  sum,  to  be  ascertained  by  tbe 
surrogate,  equal  to  the  value  of  her  right  of  dower  in  the 
gross  proceeds,  according  to  the  principles  applicable  to  life 
annuities;  and,  if  she  preseut  such  an  instrument,  by  pay- 
ing to  her  such  a  sum.  If  it  shall  appear  to  the  surrogate 
that  the  decedent's  widow  is  an  infant,  lunatic  or  otherwise 
incompetent,  and  that  a  general  guardian  or  committee  has 
been  appointed,  upon  proof  that  it  will  be  for  the  best  in- 
terest and  advantage  of  the  estate  of  such  infant,  luuatic  or 
incompetent  widow,  tbe  surrogate  must  authorize  and 
direct  such  guardian  or  committee,  in  the  name  of  such  in- 
fant, lunatic  or  incompetent  widow,  having  such  dower 
right,  to  execute  an  instrument  under  seal,  acknowledged 
or  proved  and  certified  in  like  manner  as  a  deed  to  be  re- 
corded in  the  county,  whereby  such  guardian  or  committee 
shall  consent  to  accept  in  lieu  of  dower  a  sum  to  be  ascer- 
tained by  the  surrogate  as  above  provided,  according  to  the 
principles  applicable  to  life  annuities;  and  upon  presenta- 
tion of  such  an  instrument  to  the  surrogate,  the  value  of  tbe 
right  of  dower  so  ascertained  by  him  shall  be  paid  to  such 


guardian  or  committee.  Such  instrument  shall  have  the 
same  force  and  effect  as  a  deed  or  instrument  executed  and 
acknowledged  by  a  competent  person. 

4.  Out  of  the  remainder  of  the  money,  arising  upon  a 
mortgage,  lease  or  sale,  must  be  paid  tbe  costs  of  the  special 
proceedings  awarded  to  the  petitioner  in  the  decree. 

6.  [Out  of  the  remainder  of  the  money  must  be  paid  in 
full,  or  to  such  extent  as  the  money  applicable  thereto  will 
pay  tbe  same,  and  according  to  their  respective  priorities, 
all  judgment  liens  established  and  ordered  paid  by  the  de- 
cree, upon  either  the  first  or  second  hearing,  and  which  were 
not  disallowed  or  held  invalid  by  either  of  such  decrees. 
But  no  part  of  such  moneys  arising  from  the  disposition  of 
any  real  property  of  decedent,  or  any  portion  thereof,  shall 
be  applied  toward  the  payment  of  any  judgment  lien  estab- 
lished by  the  decree,  except  where  such  proceeds  have  arisen 
from  the  disposition  of  such  real  property,  or  a  portion 
thereof,  upon  which  said  judgment  lien  is  established  by 
decree  as  existing  at  the  decedent's  death.] 

6.  Out  of  the  remainder  of  the  money  must  be  paid  the 
sum,  if  any,  which  has  been  found  to  be  due  to  the  executor 
or  administrator,  upon  a  judicial  settlement  of  his  account, 
after  applying  thereupon  the  proceeds  of  the  personal  prop- 
erty. But  this  subdivision  does  not  authorize  the  repayment, 
to  an  executor  or  administrator,  of  any  sum  paid  by  him  to 
a  creditor  of  the  decedent,  exceeding  the  proportion  which 
that  creditor  would  be  entitled  to  receive  from  the  estate  of 
the  decedent,  upon  the  distribution  of  all  tbe  assets 
of  the  decedent,  and  the  proceeds  of  property  disposed  of 
as  prescribed  in  this  title. 

7.  Out  of  the  remainder  of  the  money  must  be  paid,  in 
full,  the  reasonable  funeral  expenses  of  the  decedent,  to  the 
persons  whose  claims  therefor  were  established  and  recited 
as  debts,  in  tbe  first  decree,  and  were  not  rejected  upon  the 
second  hearing. 

8.  Out  of  the  remainder  of  the  money  must  be  paid,  in 
full,  the  other  debts,  which  were  established  and  recited  in 
the  first  decree,  and  were  not  rejected  upon  the  second  hear- 
ing; or,  if  there  is  not  enough  for  that  purpose,  they,  or  so 
much  thereof  as  the  money  applicable  thereto  will  pay,  must 
be  paid  in  the  order  prescribed  by  law  for  payment  of  a  de- 
cedent's debts  by  an  executor  or  administrator  out  of  the 
personal  assets,  without  giving  preference  to  rent,  or  to  a 
specialty,  or  to  any  demand  on  account  of  an  action  pending 
thereupon ;  and  paying  debts  not  yet  due,  upon  a  rebate  of 
legal  interest. 

9.  Out  of  the  remainder  of  the  money  must  be  paid,  in 
like  manner,  the  debts  first  established  by  the  supplemen- 
tary decree,  or  so  much  thereof  as  the  remainder  will  pay. 

10.  If  any  surplus  remains,  it  must  be  distributed  among 
the  heirs  and  devisees  of  the  decedent,  or  the  persons  claim- 
ing under  tbem,  and  among  those  persons  who  have  pre- 
sented and  proved  liens  upon  the  interest  of  those  heirs  or 
devisees;  or  persons  claiming  under  them,  which  were  cut 
off  by  the  sale,  according  to  their  respective  rights  and 
priorities,  as  established  in  tbe  supplementary  decree.  But, 
if  the  proceeds  of  any  of  the  property  sold  have  been,  or 
were  to  be,  converted  into  personal  property,  pursuant  to  a 
direction  contained  in  the  decedent  s  will,  the  surplus  pro- 
ceeds of  that  part  of  the  property  must  be  paid  to  the  per- 
sons entitled  thereto,  by  the  terms  of  the  will.  Any  person 
having  a  right  of  tenancy  by  the  courtesy  in  such  surplus 
may,  if  he  so  elects,  receive  therefrom  a  gross  sum  in  satis- 
faction of  such  right. 

Am'd  by  chap.  735  of  1894.     To  take  effect  May  21,  1894. 

$  2801.  Restitution  for  assets  subsequently  discovered. — 
Where  a  decree  has  been  made  for  the  application  of  the 

Proceeds  of  real  property  to  the  payment  of  tbe  decedent's 
ebts,  or  funeral  expenses,  [or  judgment  liens  established 
and  ordered  paid],  as  prescribed  in  this  title,  and  assets, 
which  should  have  been  applied  thereto,  are  afterward  dis- 
covered; or,  for  any  other  reason,  money  or  other  personal 
property  of  the  decedent,  which  should  have  been  applied 
thereto,  afterward  comes  to  the  hands  of  the  executor,  ad- 
ministrator, legatee  or  next  of  kin,  the  heir,  devisee,  or  other 
Eerson  aggrieved  may  maintain  an  action  to  procure  reim- 
ursement  therefrom. 
Am'd  by  chap.  735  of  1894.     To  take  effect  May  21,  1894. 

Si  2869,  subd.  2;  3017,  3307,  subd.4;  3347,  subd.  14,  and 
3374  given  in  former  numbers. 

PENAL  CODE. 

Sections  repealed  are: 

i  41k,  subds.  5,  6,  7  and  8  repealed  by  chap.  77  of  1S94. 

8  290a,  repealed  by  chap.  171  of  1894. 

$  41c.  Removal,  mutilation  or  destruction  of  election 
booths,  supplies,  poll-lists  or  cards  of  instruction. — Any 
person  who ; 
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1 .  During  an  election  or  town  meeting  [willfully  defaces 
or  injures  a  voting  booth  or  coinpartineutf,  or  willfully  re- 
moves or  destroys  any  of  the  supplies  or  other  conveni- 
ences placed  in  the  voting  booths  or  compartments  in  pur- 
suance of  law :  or, 

2.  Before  the  closing  of  the  polls,  willfully  defaces  or  de- 
stroys any  list  of  candidates  to  be  voted  for  at  such  election 
or  town  meeting,  posted  in  accordance  with  the  election 
law;  or, 

3.  During  an  election  or  town  meeting,  willfully  removes 
or  defaces  the  cards  for  the  instruction  of  voters,  posted  in 
accordance  with  the  election  law,  is  guilty  of  a  misde- 
meanor. 

Am'd  by  cbap.  7U  of  IBM.     To  take  effect  May  19,  1894. 
$  41i.  Misconduct  of  election  officers  and  watchers. — Any 
election  officer  or  watcher  who: 

1.  Reveals  to  another  person  the  name  of  any  candidate 
for  whom  a  voter  has  voted;  or, 

2.  Communicates  to  another  person  his  opinion,  belief  or 
impression  as  to  how  or  for  whom  a  voter  has  voted;  or, 

3.  Places  a  mark  upon  a  ballot,  or  does  any  other  act  by 
which  one  ballot  can  be  distinguished  from  another  [or  can 
be  identified] ;  or, 

4.  [Before  the  closing  of  the  polls,  nnfolds  a  ballot  which 
a  voter  has  prepared  for  voting],  is  punishable  by  imprison- 
ment for  not  less  than  six  months  nor  more  than  one  year. 

Am'd  by  chap.  714  of  1894.     To  take  effect  May  19,  1894. 

$$  41k,  41m,  given  in  former  numbers. 

S41p.  Oiving  consideration  for  franchise. — Any  person 
who  directly  or  indirectly,  by  himself  or  through  any  other 
person : 

1.  Pays,  lends  or  contributes,  or  offers  or  promises  to 
pay,  lend  or  contribute  any  money  or  other  valuable  con- 
sideration to  or  for  any  voter,  or  to  or  for  any  other  person, 
to  induce  such  voter  to  vote  or  refraiu  from  voting  at  any 
election,  [or  to  induce  any  voter  to  vote  or  refrain  from 
voting  at  such  election]  for  any  particular  person  or  per- 
sons, or  for  [or  against  any  particular  proposition  submitted 
to  voters],  or  to  induce  such  voter  to  come  to  the  polls  or 
remain  away  from  the  polls  at  such  election,  [or  to  induce 
such  voter  to  place  or  cause  to  be  placed  or  refrain  from 
placing  or  causing  to  be  placed  his  name  upon  a  registry  of 
voters],  or  on  account  of  such  voter  [having  voted  or  re- 
frained from  voting]  or  having  voted  or  refrained  from 
voting  for  [or  against]  any  particular  person  [or  for  or 
against  any  proposition  submitted]  to  voters  or  having  come 
to  the  polls  or  remained  away  from  the  polls  at  such  elec- 
tion, [or  having  placed  or  caused  to  be  placed  or  refrained 
from  placing  or  oausing  to  be  placed  his  name  upon  the  reg- 
istry of  voters ;  or] 

2.  Gives,  offers  or  promises  any  office,  place  or  employ- 
ment, or  promises  to  procure  or  endeavor  to  procure  any 
office,  place  or  employment  to  or  for  any  voter,  or  to  or  for 
anv  other  person,  in  order  to  induce  such  voter  [to  vote  or 
refrain  from  voting  at  any  election],  or  to  induce  any  voter 
to  vote  or  refrain  from  voting  at  such  election,  for  [or 
against]  any  particular  persoa  or  persons,  [or  for  or  against 
any  proposition  submitted  to  voters,  or  to  induce  any  voter 
to  place  or  cause  to  be  placed  or  refrain  from  placing  or 
causing  to  be  placed  his  name  upon  a  registry  of  voters  ;  T  or, 

3.  [(Fives,  offers  or  promises  any  office,  place,  employ- 
ment or  valuable  thing  as  an  inducement  for  any  voter  or 
other  person  to  procure  or  aid  in  procuring  either  a  large  or 
a  small  vote,  plurality  or  majority  at  any  election  district, 
or  other  political  division  of  the  State,  tor  a  candidate  or 
candidates  to  be  voted  for  at  an  election ;  or  to  cause  a 
larger  or  smaller  vote,  plurality  or  majority  to  be  cast  or 
given  for  any  candidate  or  candidates  in  one  such  district 
or  political  division  than  in  another;  or], 

4.  Makes  any  gift,  loan,  promise,  offer,  procurement  or 
agreement  as  aforesaid  to,  for  or  with  any  person  to  induce 
such  person  to  procure  or  endeavor  to  procure  the  election 
of  any  person  or  the  vote  of  any  voter  at  any  election ;  or, 

5.  Procures  or  engages,  or  promises  or  endeavors  to  pro- 
cure, in  consequence  of  any  such  gift,  loan,  offer,  promise, 
procurement  or  agreement,  the  election  of  any  person,  or 
the  vote  of  any  voter,  at  such  election ;  or, 

6.  Advances  or  pays,  or  causes  to  be  paid,  any  money  or 
other  valuable  thing,  to  or  for  the  use  of  any  other  person 
with  the  intent  that  the  same,  or  any  part  thereof,  shall  be 
used  in  bribery  at  any  election,  or  knowingly  pays  or  causes 
to  be  paid  any  money  or  other  valuable  thing  to  any  person 
in  discharge  or  repayment  of  any  money,  wholly  or  in  part 
expended  in  bribery  at  any  election,  is  guilty  of  an  infamous 
crime  punishable  by  imprisonment  for  not  less  than  three 
months  nor  more  than  one  year,  and  in  addition  forfeits  any 
office  to  which  he  may  have  been  elected  at  the  election  with 
reference  to  which  such  offense  was  committed  [and  becomes 


incapable  of  holding  any  public  office  under  the  constitution 
and  laws  of  this  state  for  a  period  of  five  years  after  such 
conviction]. 

Am'd  by  chap.  714  of  1894.     To  take  effect  May  19,  1894. 

$41q.  Receiving  consideration  for  franchise. — Any  per- 
son who,  directly  or  indirectly,  by  himself  or  through  any 
other  person : 

1.  Receives,  agrees  or  contracts  for,  before  or  during  an 
election,  any  money,  gift,  loan  or  other  valuable  considera- 
tion, office,  place  or  employment  for  himself  or  any  other 
person,  for  voting  or  agreeing  to  vote,  or  for  coming  or 
agreeing  to  come  to  the  polls,  or  for  remaining  away  or 
agreeing  to  remain  away  from  the  polls  [or  for  refraining 
or  agreeing  to  refrain  from  registering  as  a  voter],  or  for  re- 
fraining or  agreeing  to  refrain  from  voting,  or  for  voting  or 
agreeing  to  vote,  or  for  refraining  or  agreeing  to  refrain  from 
voting  for  [or  against]  any  particular  person  or  persons  at 
any  election  Tor  for  or  against  any  proposition  submitted  to 
voters  at  such  election  ;   or] 

2.  Receives  any  money  or  other  valuable  thing  during  or 
after  an  election  on  account  of  himself  or  any  other  person 
having  voted  or  refrained  from  voting  at  such  election  [or 
having  registered  or  refraiued  from  registering  as  a  voter], 
or  on  account  of  himself  or  any  other  person  having  voted 
or  refrained  from  voting  for  [or  against]  any  particular  per- 
son at  such  election  [or  for  or  against  any  proposition 
submitted  to  voters  at  such  election],  or  on  account 
of  himself  or  any  other  person  having  come  to  the  polls 
or  remained  away  from  the  polls  at  such  election  [or  hav- 
ing registered  or  refrained  from  registering  as  a  voter], 
or  on  account  of  having  iuduced  any  person  to  vote  or  re- 
fraiu from  voting  for  [or  against]  any  particular  person  or 
persons  at  such  election  [or  for  or  against  any  proposition 
submitted  to  voters  at  such  election],  is  guilty  of  an  in- 
famous crime,  punishable  by  imprisonment  Tor  not  less  than 
three  months,  nor  more  than  one  year,  and  in  addition  shall 
be  excluded  from  the  right  of  suffrage  for  five  years  after 
such  conviction;  and  the  county  clerk  of  the  county  in 
which  such  person  is  convicted  shall  transmit  a  certified 
copy  of  the  record  of  conviction  to  the  clerk  of  each  county 
of  the  state,  within  ten  days  thereafter,  which  copy  shall  be 
filed  in  his  office  by  each  of  such  clerks. 

Am'd  by  chap.  714  of  1894.     To  take  effect  May  19, 1894. 
$  41t.  Duress  and  intimidation  of  voters. — Any  person  or 
corporation  who  directly  or  indirectly: 

1.  Uses  or  threatens  to  use  any  force,  violence  or  restraint, 
or  inflicts  or  threatens  to  inflict  any  injury,  damage,  harm 
or  loss,  or  in  any  other  manner  practices  intimidation  upon 
or  against  any  person  in  order  to  induce  or  compel  such 
person  to  vote  or  refrain  from  voting  at  any  election  or  to 
vote  or  refrain  from  voting  for  [or  against]  any  particular 
person  or  persons  [or  for  or  against  any  proposition  sub- 
mitted to  voters  at  such  election,  or  to  place  or  cause  to  be 
placed  or  refrain  from  placing  or  causing  to  be  placed,  his 
name  upon  a  registry  of  voters],  or  on  account  of  such  per- 
son having  voted  or  refrained  from  voting  at  [such]  elec- 
tion, [or  having  voted  or  refrained  from  voting  for  or  against 
any  particular  person  or  persons,  or  for  or  against  any 
proposition  submitted  to  voters  at  such  election,  or  having 
registered  or  refrained  from  registering  as  a  voter;)  or, 

2.  By  abduction,  duress  or  any  forcible  or  fraudulent  de- 
rice  or  contrivance  whatever  impedes,  prevents  or  otherwise 
interferes  with  the  free  exercise  of  the  elective  franchise 
by  any  voter,  or  compels,  induces  or  prevails  upon  any 
voter  to  give  or  refrain  from  giving  bis  vote  for  [or  against] 
any  particular  person  at  any  election ;  or 

8.  Being  an  employer  pays'  his  employes  the  salary 
or  wages  due  in  "  pay  envelope,"  upon  which  there  is 
written  or  printed  any  political  motto,  device  or  argument 
containing  threats,  express  or  implied,  intended  or  calcu- 
lated to  influence  the  political  opinions  or  actions  of  snch 
employes,  or  within  ninety  days  of  a  general  election  puts 
or  otherwise  exhibits  in  the  establishment  or  place  where 
his  employes  are  engaged  in  labor,  any  band  bill  or  placard 
containing  any  threat,  notice  or  information  that  if  any 

E articular  ticket  or  candidate  is  elected  or  defeated,  work  in 
is  place  or  establishment  will  cease,  in  whole  or  in  part, 
his  establishment  be  closed  up,  or  the  wages  of  his  em- 
ployes reduced,  or  other  threats,  express  or  implied,  in- 
tended or  calculated  to  influence  the  political  opinions  or 
actions  of  his  employes,  is  guilty  of  a  misdemeanor,  and  if 
a  corporation,  shall  in  addition  forfeit  its  charter. 
Am'd  by  chap.  714  of  1894.  To  take  effect  May  19,  1894. 
The  said  title  is  hereby  amended  by  inserting  therein  a 
new  section  to  be  known  as  section  forty-oue-u,  and  which 
shall  read  as  follows : 

S  41  u.  Political  assessments. —  [Any  two  or  more  persons 
who  conspire  to  promote  or  prevent  the  election  of  any  per- 
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■on  or  persons  to  a  public  office  by  the  use  of  any  means 
which  are  prohibited  by  lair,  shall  be  punishable  by  impris- 
onment for  not  less  than  six  months  nor  more  than  one 
year;  provided,  any  act  besides  such  agreement  be  done  to 
effect  the  object  thereof  by  one  or  more  of  the  parties  to 
such  conspiracy.] 

Section  forty-one-u  of  said  title  shall  hereafter  be  known 
as  section  forty -one- v.  Section  forty-one  v  of  said  title 
shall  hereafter  be  known  as  section  forty-one-w,  and  section 
forty  one-w  of  said  title  shall  hereafter  be  known  as  section 
forty-one-x. 

Added  by  chap.  714  of  1894.     To  take  effect  May  19, 1894. 

SS  254a,  288,  subd.  S,  given  in  former  numbers. 

f  364a.  Offenses  against  marking,  etc.,  words,  "  silver,'* 
"sterling  silver,"  or  "solid  silver.  — A  person  who  makes, 
or  sells,  or  offers  to  sell  or  dispose  of,  or  has  in  his  posses- 
sion, with  intent  to  sell  or  dispose  of  any  article  of  mer- 
chandise marked,  stamped  or  branded  with  the  words 
"sterling,"  or  "sterling  silver;"  or  encased,  or  inclosed  in 
any  box,  package,  cover  or  wrapper,  or  otber  thing  in,  by 
or  "which  the  said  article  is  packed,  inclosed  or  otherwise 
prepared  for  sale  or  disposition,  having  thereupon  any  en- 
graving, or  printed  label,  stamp,  imprint,  mark  or  trade-mark, 
indicating  or  deuoting  by  such  marking,  stamping,  brand- 
ing, engraving  or  printing  that  such  article  is  silver,  sterling 
silver  or  solid  silver,  unless  nine  hundred  and  twenty-five 
One  thousandths  of  the  component  parts  of  the  metal  of 
which  the  said  article  is  manufactured  is  pure  silver,  is 
guilty  of  a  misdemeanor. 

Added  by  cbap.  474  of  1394.    To  take  effect  June  1,  1894. 

if  864b.  Same. — A  person  who  makes  or  sells,  or  offers  to 
sell  or  dispose  of,  or  has  in  his  possession  with  intent  to 
sell  or  dispose  of,  any  article  of  merchandise  marked, 
stamped  or  branded  with  the  words  "  coin  "  or  V  coin  sil- 
ver; or  encased  or  inclosed  in  any  box,  package,  cover  or 
wrapper,  or  other  thing  in,  by  or  which  the  said  article  is 
packed,  inclosed  or  otherwise  prepared  for  sale  or  disposi- 
tion, having  thereupon  any  engraving,  or  printed  label, 
stamp,  imprint,  mark  or  trade-mark,  indicating  or  denoting 
by  such  marking,  stamping,  branding,  engraving  or  print- 
ing that  such  article  is  coin  or  coin  silver,  unless  nine  hun- 
dred one-thousandths  part  of  the  component  parts  of  the 
metal  of  which  the  said  article  is  manufactured  is  pure  sil- 
ver, is  guilty  of  a  misdemeanor. 

Added  by  chap.  474  of  1894.     To  take  effect  June  1,  1894. 

§$  408a,  640,  subd.  8,  given  in  former  number. 


$  640,  subd.  14.  Trespassers  upon  any  [rifle]  range  [  ] 
lawfully  [  I  used  by  or  in  connection  with  the  i.ational 
guard  of  the  State  or  any  organization,  division  or  district 
thereof,  or  who  injures  any  target  or  other  property  situate 
thereon,  or  who  wilfully  violates  thereon  any  regulation 
established  to  maintain  order,  preserve  property  or  prevent 
accidents  upon  such  range,  or  removes,  mutilates  or  de- 
stroys a  battle-flag,  book,  placard,  relic  or  record  deposited 
or  kept  in  the  State  Military  Bureau,  is  guilty  of  u  misde- 
meanor, i 

Am'd  by  cbap.  551  of  1394.     To  take  effect  May  8,  1894. 

i  674a.  Unauthorized  wearing  badge  of  Loyal  Legion  [or 
Society  of  Colonial  Wars. J — Any  person  who  wilfully  wears 
the  insignia  or  rosette  of  the  military  order  of  the  Loyal 
Ijegion  of  the  United  States  [or  of  any  society,  order  or 
organization  of  ten  years  standing  in  the  State  of  New 
York],  or  uses  the  same  to  obtain  aid  or  assistance  within 
this  Mate,  unless  entitled  to  use  or  wear  the  same  under  the 
constitution  and  by-laws,  rules  and  regulations  of  such 
order  [or  of  such  society],  is  guilty  of  a  misdemeanor. 

Am'd  by  chap.  505  of  1894.     To  take  effect  May  7,  1894. 

§  674b.  Converting  military  property ;  unlawfully  wear- 
ing uniform. — Any  person  who  shall  secrete,  sell,  dispose  of, 
offer  for  sale,  purchase,  retain  after  demand  made  by  a  com- 
missioned officer  of  the  national  guard,  or  in  any  manner 
pawn  or  pledge  any  arms,  uniforms  or  equipments,  issued 
under  the  provisions  of  the  Military  Code,  and  any  person 
not  a  member  of  the  national  guard,  except  members  of 
organizations  specially  authorized  to  do  so  by  the  Military 
Code,  who  shall  wear  any  uniform  or  designation  of  grade 
similar  to  those  in  use  by  the  national  guard,  issued  or 
authorized  under  the  provisions  of  said  code,  is  guilty  of  a 
misdemeanor. 

Added  by  chap.  551  of  1894.     To  take  effect  May  8, 1894. 

1 674c.  Introduction  of  spirituous  or  malt  liquors  into 
arsenal  or  armory. — Any  person  who  introduces  any  wine, 


spirituous  or  ma'.t  liquors  into  any  arsenal  or  armory,  except 
when  prescribed  for  medicinal  purposes  by  a  medical  officer 
of  the  national,  guard,  is  guilty  of  a  misdemeanor. 
Added  by  chap.  551  of  1894.     To  take  effect  May  8,  1894. 

$  674d.  Unlawfully  exacting  toll  of  a  member  of  the 
national  guard. —  Any  person,  master  or  keeper  of  a  toll- 
gute,  toll-bridge  or  ferry,  or  any  person  in  charge  thereof 
who  wilfully  hinders  or  delays  any  member  of  the  national 
guard  or  refuses  free  passage  to  any  such  member  going  to 
or  returning  from  any  parade,  encampment,  drill  or  meeting 
which  he  may  be  by  law  required  to  attend,  or  wilfully 
binders,  delays  or  refuses  free  passage  to  any  conveyance 
or  military  property  of.the  State  in  charge  of  a  member  of 
said  guard,  is  guilty  of  a  misdemeanor. 

Added  by  chap.  551  of  1894.     To  take  effect  May  8,  1894. 

$  674e.  Failure  to  respond  to  military  duty. — Every  mem- 
ber of  an  independent  military  organization  not  regularly 
organized  as  an  organization  of  the  national  guard,  who 
fails  to  respond  or  to  do  military  duty,  or  refuses  to  enlist 
when  lawfully  called  upon  to  do  so  by  the  commander-in- 
chief,  in  coses  of  emergency  or  necessity,  is  guilty  of  a 
misdemeanor. 

Added  by  chap.  551  of  1894.    To  take  effect  May  8,  1894. 

8  699.  Persons  between  the  age  of  sixteen  and  twenty-one 
years. — Where  a  person  between  the  ages  of  sixteen  and 
twenty-one  is  convicted  of  a  felony,  or  where  the  term  of 
imprisonment  of  a  male  convict  for  a  felony  is  fixed  by  the 
trial  court  at  five  years  or  less,  the  court  may  direct  the 
couvict  to  be  imprisoned  in  a  county  penitentiary,  instead 
of  a  State  prison,  if  there  is  a  county  penitentiary  within 
the  judicial  department  in  which  the  trial  is  had.  [When- 
ever a  child  under  the  age  of  fourteen  years  is  charged  with 
the  perpetration  of  a  crime,  otber  than  J  capital  crime, 
which,  if  committed  by  an  adult,  would  oe  a  felony,  the 
child  shall,  in  the  discretion  of  the  court,  be  tried  as  for  a 
misdemeanor,  and  the  court,  magistrate  or  tribunal  before 
whom  such  trial  is  held,  shall  impose  the  penalty  as  pre- 
scribed by  law  in  the  case  of  misdemeanors.] 

Am'd  by  chap.  726  of  1894.     To  take  effect  Sept.  1,  1894. 

Code  of  Criminal  Procedure. 

J  60.  Special  Sessions  in  Brooklyn.—  Where  any  jury  is 
required  for  the  trial  of  any  crime  or  misdemeanor  in  Courts 
of  Special  Sessions  in  the  city  of  Brooklyn,  the  said  courts 
shall  have  power  to  summons  as  many  jurors  as  the  court 
may  deem  necessary  for  the  trial  of  such  action  or  misde- 
meanor. The  said  Court  of  Special  Sessions  in  the  city  of 
Brooklyn  shall  have  power  to  take  bail  in  a  reasonable 
amount  for  all  misdemeanors,  and  shall  have  power  to  take 
undertakings  in  bail  either  with  or  without  the  defendant 
thereon  in  the  discretion  of  the  said  court.     All  fines  im- 

Sosed  by  the  said  Courts  of  Special  Sessions  in  the  city  of 
rooklyn,  or  by  police  magistrates  in  said  city,  upon  de- 
fendants convicted  in  said  court  or  by  such  magistrate,  of 
crimes,  misdemeanors  or  violations  of  any  city  ordinance  of 
the  city  of  Brooklyn,  which  are  paid  by  such  defendant  so 
convicted  to  the  .sheriff  of  the  county  of  Kings,  or  to  the 
keeper  of  the  penitentiary  of  said  city,  shall  be  paid  monthly 
by  the  said  sheriff  or  said  keeper  to" the  respective  clerks  of 
the  courts  in  which  the  said  fines  were  imposed ;  provided, 
however,  that  the  said  sheriff  or  keeper  of  the  penitentiary 
of  Kings  county  may,  in  his  discretion,  pay  all  of  such  fines 
so  paidto  them,  or  either  of  them,  directly  to  the  city  treas- 
urer of  the  city  of  Brooklyn.  In  an  examination  held  in 
■my  criminal  proceeding  by  a  police  magistrate  in  the  city  of 
Brooklyn,  the  testimony  of  each  witness  may,  in  the  discre- 
tion of  the  magistrate,  be  taken  as  a  deposition  by  the  of- 
ficial stenographer  of  the  court  in  which  said  magistrate 
holds  such  examination.  Such  minutes  of  the  testimony 
when  so  taken,  and  when  certified  by  the  stenographer  and 
by  the  magistrate  who  held  such  examination,  shall  both, 
with  reference  to  such  examination,  and  in  all  procedure  in 
connection  with  such  examination  provided  for  by  any  sec- 
tion of  this  Code  not  inconsistent  herewith,  be  regarded  as 
actually  taken  down  in  writing  by  such  magistrate  and 
subscribed  by  the  witness  or  witnesses  at  such  examination. 
Am'd  by  chap.  695  of  1894.     To  take  effect  Sept.  1,  1894. 

S§  225,  226,  subd.  4,  465,  subd.  7,  given  in  former  num- 
bers. 

I  529.  Certificate  of  stay  not  to  be  granted,  but  on  notice 
to  district  attorney. —  The  certificate  mentioned  in  the  last 
two  sections  cannot,  however,  be  granted  upon  an  appeal  on 
a  conviction  of  felony,  until  such  notice  as  the  judge  may 
prescribe  bas  been  given  to  the  district  attorney  of  the 
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county  where  the  conviction  was  had,  of  the  application  for 
the  certificate.  But  the  judge  may  star  the  execution  of 
tbe  judgment  in  the  meantime.  [And  wnen  an  application 
for  such  certificate  shall  hare  been  made  to  and  denied  by 
the  judge  who  presided  at  tbe  trial,  and  a  justice  of  the 
Supreme  Court,  or  when  the  trial  was  had  in  the  Court  of 
Oyer  and  Terminer,  by  a  justice  of  tbe  Supreme  Court  other 
than  the  one  who  presided  at  the  trial,  or  in  case  of  an  ap- 
peal to  the  Court  of  Appeals,  by  a  judge  of  that  court  or  a 
justice  of  the  Supreme  Court,  no  other  application  for  such 
certificate  shall  be  made  to  or  entertained  by  any  other 
judge  or  justice. 
Am'd  by  chap.  602  of  1894.     To  take  effect  May  7, 1894. 

Sections  added  by  chap.  893,  L.  1894. 

§  696.  If  any  person  who  has  been  discharged 
from  imprisonment,  by  virtue  of  any  conditional 
pardon,  or  conditional  commutation  of  his  sentence, 
shall  violate  such  condition  or  neglect  to  perform  it, 
his  pardon  or  commutation  shall  be  void  and  he  shall 
be  remanded  to  the  place  of  his  former  imprisonment 
and  there  confined  for  the  unexpired  term  for  which 
he  had  been  sentenced.  When  complaint,  upon 
oath,  shall  be  made  to  a  magistrate,  that  any  such 
person,  within  his  county,  has  violated  or  failed  to 
perform  the  condition  of  his  pardon  or  commutation, 
the  magistrate  shall  issue  a  warrant  as  provided  in 
chapter  two,  title  three,  part  four  of  this  act.  When 
the  defendant  shall  have  been  brought  before  him, 
the  magistrate,  if  there-is  then  sitting  in  his  county, 
any  of  the  courts  mentioned  in  titles  three  or  five  or 
chapters  one  or*f  wo  of  title  four  of  part  one  of  this 
act,  shall  at  once  cause  the  defendant  to  be  taken 
before  such  court  and  shall  remit  to  it  the  com- 

Elaint  and  depositions,  if  any,  that  have  been  taken 
efore  him.  If  no  such  court  is  then  in  session  the 
magistrate  shall  proceed  to  examination  of  the  de- 
fendant, in  the  manner  prescribed  in  chapter  seven, 
title  three,  part  four  of  this  act,  and  shall  either 
discharge  him  or  shall  hold  him  to  answer  the  charge 
against  him  at  the  next  term  of  such  court  to  be 
held  in  the  county,  and  the  defendant  shall  either 
give  bail  so  to  appear  and  answer,  or  shall  be  com- 
mitted as  prescribed  in  said  chapter  seven.  The 
warrant  may  also  be  issued  by  any  of  the  courts 
mentioned  in  this  section  upon  the  like  complaint 
as  if  application  is  made  to  a  magistrate. 

§  697.  When  the  defendant  shall  be  brought  be- 
fore the  court  it  shall,  forthwith,  make  an  order 
that  the  defendant  show  cause  why  his  pardon  or 
commutation  should  not  be  adjudged  to  be  void, 
and  he  should  not  be  remanded  to  the  place  of  his 
former  imprisonment  for  the  unexpired  term  of  his 
sentence.  The  order  shall  set  forth  the  facts  which 
constitute  the  violation  of  or  the  neglect  to  perform 
the  condition  of  the  pardon  or  commutation.  The 
defendant  shall  plead  to  said  order  in  writing.  If 
he  admit  the  facts  the  court  shall  at  once  proceed 
to  pronounce  judgment.  If  the  defendant  shall 
deny  any  material  fact,  the  issue  so  joined  shall  be 
tried  by  a  jury.  Upon  such  trial  the  people  and  the 
defendant  shall  each  be  allowed  five  peremptory 
challenges,  and  no  more.  Upon  the  return  of  the 
verdict  the  court  shall,  without  delay,  proceed  to 
judgment.  If  judgment  is  rendered  against  the 
defendant  it  shall  adjudge  that  his  pardon  or  com- 
mutation is  void,  and  shall  commit  him  to  the  place 
of  imprisonment  from  which  he  had  been  discharged, 
upon  his  pardon  or  commutation,  there  to  be  con- 
fined for  that  portion  of  the  term  of  his  former  sen- 
tence which  had  not  expired,  when  he  had  been 
discharged  by  virtue  of  the  pardon  or  commutation. 

§  698.  If  an  issue  of  fact  upon  a  material  question 
shall  be  raised  by  the  answer  of  the  defendant,  and 
it  shall  appear  that  the  violation  of,  or  the  failure 


to  perform  the  condition  took  place  in  a  county 
other  than  that  in  which  the  arrest  was  made,  the 
court  may  in  its  discretion,  in  furtherance  of  justice, 
change  the  place  of  trial  to  such  other  county. 
The  papers  in  the  case  shall  be  filed  with  the  clerk 
of  the  county  to  which  the  place  of  trial  was  changed, 
with  the  order  changing  the  place  of  trial,  and  a 
copy  of  such  order  shall  be  sent  to  the  district  at- 
torney of  such  county,  and  the  defendant  shall  be 
committed  to  the  custody  of  the  sheriff  of  said 
county,  or  be  held  to  bail  to  appear  at  the  next 
term  of  the  court  in  which  the  subsequent  proceed- 
ings shall  be  had.  All  subsequent  proceedings  shall 
be  had  in  the  Court  of  Oyer  and  Terminer  or  Court 
of  Sessions  of  the  county,  to  which  the  place  of  trial 
had  been  changed,  with  the  same  effect  as  if  they 
had  originally  been  begun  in  that  court. 
§  849  given  in  former  number. 

TITLE  X. 
Or  Criminal  Statistics. 

Section  941.  District    attorney    to    furnish    statement    to 
clerk. 

942.  Clerk  of  Court  of  Special  Sessions  in  the  city 

and  county  of  New  York  to  furnish  state- 
ment to  secretary  of  state. 

943.  Clerk   to  furnish  statement  to   secretary  of 

state. 

944.  Penalty  for  neglect. 

945.  Secretary  of  state  to  report  to  Legislature. 

946.  Secretary  of  state  to  furnish  forms. 

1  941.  District  attorney  to  furnish  statement. —  Within 
ten  days  after  the  adjournment  of  any  criminal  court  of 
record  in  this  State,  the  district  attorney  of  tbe  county  in 
which  the  court  shall  be  held  shall  furnish  to  the  clerk  of 
the  court  a  certified  statement  containing  the  names  of  all 
persons  convicted  of  crime  in  said  court ;  the  crime  for 
which  convicted;  whether  the  conviction  was  upon  atrial 
or  upon  a  plea  of  guilty ;  the  cases  in  which  counsel  were 
assigned  by  the  court  to  defend  the  defendant;  the  sex,  age, 
nativity,  residence  and  occupation  of  tbe  defendant;  whether 
married  or  single;  the  degree  of  education  and  religious  in- 
struction ;  whether  parents  are  living  or  dead ;  whether 
temperate  or  intemperate,  and  whether  before  convicted  or 
not  of  any  crime.  If  necessary  in  order  to  obtain  informa- 
tion of  these  facts,  the  defendant  may  be  interrogated  upon 
oath  in  court  by  the  district  attorney  before  judgment  is 
pronounced. 

$942.  Duty  of  clerk.— Clerk  of  Court  of  Special  Session! 
in  tbe  city  and  county  of  New  Vork  to  furnish  statement  to 
secretary  of  state. — The  clerk  or  the  deputy  clerk  of  the  Court 
of  Specfal  Sessions  in  the  city  and  county  of  New  York 
shall  on  or  before  the  first  day  of  February,  eighteen  hun- 
dred and  ninety-five,  aud  quarterly  thereafter,  transmit  to 
the  secretary  of  state  a  tabulated  and  certified  statement, 
in  tbe  form  prescribed  by  the  secretary  of  state,  containing 
the  name  of  every  person  convicted  of  a  crime  in  such 
court  after  October  thirty-first,  eighteen  hundred  and 
ninety-four,  and  since  tbe  date  of  the  closing  of  each  last 
preceding  quarterly  report;  a  description  of  the  offense  of 
which  such  person  was  convicted;  whether  the  conviction 
was  upon  a  trial  or  upon  a  plea  of  guilty;  and  the  date  of 
the  conviction. 

$  948.  Id. — On  or  before  the  first  day  of  February,  eigh- 
teen hundred  and  ninety-five,  and  quarterly  thereafter  the 
clerk  of  each  county  shall  transmit  to  the  secretary  of  state 
a  tabulated  and  certified  statement,  in  the  form  prescribed 
by  the  secretary  of  state,  of  all  the  matters  contained  in  the 
statements  filed  with  such  clerk  by  the  district  attorney  of 
such  county  after  October  thirty. first,  eighteen  hundred 
and  ninety-four ;  and  of  the  name  of  each  person  shown  to 
be  convicted  by  a  Court  of  Special  Sessions  by  the  certifi- 
cate of  conviction  filed  with  him  by  magistrates  holding 
Courts  of  Special  Sessions  after  October  thirty-first, 
eighteen  hundred  und  ninety-four,  and  since  the  date*  of  the 
closing  of  each  last  preceding  quarterly  report  made  after 
October  thirty-first,  eighteen  hundred  and  ninety-four,  and 
showing  the  offense  for  which  each  person  was  so  convicted ; 
whether  tbe  conviction  was  upon  a  trial  or  upon  a  plea  of 
guilty ;  the  sentence  imposed  thereon ;  and  the  date  of  con- 
viction. 

$944.  Id. —  For  every  neglect  of  any  justice,  magistrate 
or  clerk  to  comply  with  tbe  requirements  of  this  title,  he 
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shall  forfeit  the  iura  of  fifty  dollars,  to  be  recovered  by  a 
eiril  action  in  tbe  name  of  the  people  of  the  State. 

I  846.  The  secretary  of  state  snail,  on  or  before  March 
first,  in  each  year,  cause  all  tbe  information  and  statist!  cs 
contained  in  the  foregoing  certified  statements  made  to  him 
by  the  several  county  clerks,  to  be  compiled  and  tabulated 
in  convenient  form  for  reference,  and  so  arranged  that  each 
fact  shall  appear  under  its  appropriate  column  or  heading, 
and  subdivided  according  to  the  crime  or  offense  charged, 
and  transmit  the  same  to  the  Legislature. 

$  946.  Id. —  The  secretary  of  state  shall  cause  this  title  to 
be  published  with  forms  and  instructions  for  the  execution 
of  the  duties  therein  prescribed,  and  copies  thereof  to  be 
furnished  annually  to  each  connty  clerk;  and  a  sufficient 
number  of  the  copies  of  this  title,  and  of  such  instructions, 
and  of  the  forms  to  be  used  by  the  district  attorney,  or 
elerk  or  deputy  clerk  of  the  Court  of  Special  Sessions  of  the 
city  and  county  of  New  York,  shall  also  be  furnished  to 


each  clerk  to  enable  him  to  furnish  at  least  one  copy 
thereof  annually  to  the  district  attorney,  and  the  clerk 
of  the  Court  of  Special  Sessions  of  the  city  and    county 


of  New  York,  and  the  county  clerk  shall  distribute  tbe 
copies  of  this  title  and  of  such  forms  and  instructions  ac- 
cordingly, and  when  said  county  clerk  is  not  a  salaried 
officer  his  disbursements  and  compensation  for  bis  services 
under  this  act  shall  be  a  county  charge.  The  expense  of 
the  secretary  of  state  in  publishing  this  title  and  distribut- 
ing copies  thereof,  and  of  such  forms  and  instructions  as 
are  herein  required,  shall  be  paid  by  the  treasurer  of  the 
State,  upon  tbe  warrant  of  the  comptroller,  from  moneys  in 
the  treasury  not  otherwise  appropriated. 

f  2.  Section  fifteeu  hundred  and  ninety. two  of  chapter 
four  hundred  and  ten  of  tbe  laws  of  eighteen  hundred  and 
eighty-two,  entitled  "An  act  to  consolidate  into  one  act 
and  to  declare  the  special  and  local  laws  affecting  public 
interests  in  the  city  or  New  York,"  is  hereby  repealed. 

This  title  is  amended  by  chap.  788  of  1894.  and  is  substi- 
tuted for  title  X  of  tbe 'Code  of  Criminal  Procedure.  To 
take  effect  October  1.  1894. 


COUNTER-CLAIM   AGAINST  EXECUTRIX. 

NEW  YORK  COMMON  PLBA8,  SPECIAL  TERM,  APRIL, 
1894. 

Caroline  Jaeger,  as  Executrix,  etc., v.  The  Bow- 
ery Bank  of  New  York. 

A  counter-claim  cannot  be  set  off  against  an  executor  or  ad- 
ministrator unless  the  demand  became  due  and  payable 
from  the  decedent  before  his  death. 

ACTION  by  executrix  to  recover  a  deposit  of 
$1,620.48,  left  by  ber  testator  in  defendant 
bank.  Counter-claim  for  $3,000,  the  face  value  of 
a  note  which  defendant  had  discounted  for  the  tes- 
tator, and  which  fell  due  after  his  death,  but  before 
this  action  was  begun.  The  defendant  alleges  that 
the  estate  is  insolvent.    Plaintiff  demurs. 

Abraham  L.  Jacob*,  of  counsel  for  plaintiff. 

James  R  Marvin,  of  counsel  for  defendant. 

Bookstavkr,  J.  On  a  more  careful  considera- 
tion of  this  demurrer,  I  have  arrived  at  the  conclu- 
sion that  it  must  be  sustained. 

The  question  presented  is  two-fold :  Has  the  de- 
fendant a  right  to  counter-claim  under  section  606 
of  the  Code  of  Civil  Procedure;  or  if  not,  has  he 
such  a  right  on  equitable  grounds? 

The  language  of  section  506  is  that  a  counter- 
claim may  be  set  up  against  an  executor  "  as  if  the 
action  had  been  brought  by  the  decedent  in  his  life- 
time."   Had  this  action  been  brought  by  the  dece- 


dent in  his  life-time,  this  counter-claim  would  not 
have  been  available,  because  not  yet  in  existence. 

Had  the  meaning  of  the  statute  been  that  the 
counter-claim  could  be  set  up  as  if  the  decedent 
were  still  living  and  brought  the  action,  it  would 
have  been  easy  to  say  as  much. 

In  speaking  of  2  R.  8.  855,  §  23,  in  Jordan  v.  Na- 
tional Shoe  and  Leather  Bank,  74  N.  Y.  467,  474-5, 
the  court  said:  "We  think  that  the  statute  means 
that  for  a  demand  to  be  set  off  against  au  executor 
or  administrator  in  an  action  brought  by  him,  it 
must  have  been  due  and  payable  from  the  decedent 
in  his  life-time."  And  further  on:  ''It  is  claimed 
that  section  506  has  made  a  change  in  the  law.  It 
is  plain  that  it  has,  in  words.  We  are  not  called 
upon  to  say  whether  or  not  it  has  in  substance." 
That  it  has  not,  is  the  view  taken,  and  I  think  cor- 
rectly, by  Mr.  Throop  in  his  note  on  counter-claims 
in  3  Civ.  Pro.  Rep.  226,  and  by  Mr.  Rumsey  in  his 
work  on  Practice,  vol.  1,  p.  367.  See  also  Swart  v. 
Bank  of  Monroe,  70  Hun,  90;  Wakemanv.  Everett. 
41  id.  278;  Patterson  v.  Patterson,  59  N.  Y.  574; 
Taylor  v.  Mayor,  etc.,  82  id.  17. 

Neither  does  this  seem  a  proper  case  for  the  ex- 
ercise of  the  equitable  powers  of  the  court  in  the 
defendant's  favor.  On  the  contrary,  to  allow  this 
set-off  would  be  unfair  to  other  creditors  whose 
claims  existed  at  the  death  of  the  decedent  or  ma- 
tured before  the  defendant's. 

Had  the  decedent  lived,  he  might  have  drawn 
this  deposit  and  satisfied  such  prior  creditors,  or 
they  might  have  reached  it  by  judgment  and  execu- 
tion. Against  both  of  these  chances  the  defendant 
now  asks  to  profit,  and  to  be  allowed  to  come  in 
and  take  all  of  a  fund  which  other  creditors,  by 
reason  of  their  earlier  right,  might  have  had  to  his 
exclusion  but  for  the  accident  of  the  debtor's  death. 

In  Fera  v.  Wickham,  185  N.  Y.  223,  227,  it  was 
said:  "By  an  assignment  in  trust  for  the  assignor's 
creditors,  what  natural  equities  previously  existed 
became  suspended  by  an  intervention  of  the  rights 
of  other  creditors."  By  analogy,  the  death  of  an 
insolvent  debtor  has  the  same  effect  in  a  case  like 

the  present. 

■ ♦ 

The  Pall  Mall  Gazette  says  that  Shakespeare  makes 
a  lord  chief  justice  administer  justice  in  the  streets, 
but  it  has  been  reserved  for  Mr.  Justice  Wright  to 
do  it  at  a  railway  station.  Last  Wednesday  week 
he  got  through  his  work  as  vacation  judge  by 
twenty  minutes  to  twelve.  Counsel,  arriving  five 
minutes  later,  and  wanting  leave  in  an  urgent  mat- 
ter, pursued  the  learned  judge  to  Waterloo.  After 
waiting  some  hours,  his  lordship  was  observed  to 
enter  a  train  just  as  it  was  about  to  move.  Counsel 
breathlessly  explained  his  errand,  and  got  what  he 

wanted  as  the  train  was  i 
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^fostrects  at  Recent  gecisiotts. 

Bastards — descent. — A  statute  declaring  that 
bastards  "shall  be  capable  of  inheriting  from  and 
through  their  mothers  and  of  transmitting  estates 
in  like  manner  as  if  they  have  been  lawfully  begotten 
of  such  mothers"  (R.  S.,  Tex.,  art  1657)  gives  a 
bastard  no  capacity  to  transmit  his  estate,  through 
his  deceased  mother,  to  her  surviving  brothers  and 
sisters.  Blair  v.  Adamt,  U.  8.  C.  0.  (Tex.),  59  Fed. 
Rep.  243. 

Bigamy. — An  indictment  for  bigamy  charged  that 
Prichard  did  marry  one  Eliza  Ann  3.,  and  her  then 
and  there  had  for  his  wife,  known  by  the  name  of 
Eliza  Ann  Prichard,  and  that  said  Joseph  Prichard 
afterward  feloniously  and  unlawfully  did  marry  and 
take  to  wife  one  Virginia  M.  Lewis,  "  the  said 
Joseph  Ferguson  Prichard  well  knowing  the  said 
Eliza  Ann  Ferguson,  his  former  wife,  was  then 
alive."  Held,  that  the  indictment  did  not  sufficiently 
allege  that  the  former  wife  was  living  at  the  time 
of  the  second  marriage.  Prichard  v.  People  (111.), 
86  N.  E.  Rep.  103. 

Dispositive  past  of  testamentary  instrument 
— position  of  signature. —  Where  a  testator,  in 
what  purports  to  be  his  last  will  and  testament,  ap- 
points his  sister-in-law  executrix  thereof,  and  before 
he  signs  the  instrument,  writes  thereon  after  the 
attestation  clause  the  words:  " My  sister-in-law  is 
not  required  to  give  bond  when  probated ; "  and 
thereafter,  in  the  presence  of  the  subscribing  wit- 
nesses, signs  the  instrument  above  those  words,  it 
will  be  a  signing  by  the  testator  at  the  end  thereof, 
as  required  by  section  5916  of  the  Revised  Statutes. 
Ohio  Supreme  Court,  March  20,  1894.  Baker  v. 
Baker  et  al. 

Evidence  —  confessions  —  admissibility.  — 
Where  the  State  offers  to  prove  a  confession  by  de- 
fendant to  the  officer  who  conducted  him  to  jail, 
and  such  officer  testifies  that  no  threats  were  made 
to  induce  the  confession,  defendant  may  show  that 
the  confession  was  made  under  the  influence  of  fear, 
caused  by  threats;  U.  S.  1881,  §  1802,  making  in- 
ad  missible  a  confession  so  obtained.  Palmer  v.  State 
(Ind.),  36  N.  E.  Rep.  180. 

Frauds,  statute  of — promise  to  pay  another's 
debt. — A  lumber  dealer  had  an  arrangement  to  fur- 
nish lumber  to  bis  landlord  in  payment  of  the  rent. 
The  landlord  ordered  a  certain  kind  of 'lumber  of 
the  tenant,  who,  not  having  it,  gave  the  order  to 
another  lumber  dealer.  The  latter  refused  to  send 
the  lumber  till  the  tenant  guarantied  payment  there- 
for. The  seller  charged  the  lumber  to  the  landlord, 
and,  on  failing  to  collect  from  him,  sued  him  and 
the  tenant    Held,  that  the  promise  of  the  tenant 


was  a  contract  to  answer  the  debt  of  another  and 
void,  because  not  in  writing.  Webb  v.  Ilatckint 
Lumber  Co.  (Ala  ),  14  South.  Rep.  407. 

Master  and  servant — wrongful' discharge. — 
In  Van  Winkle  v.  Satterfleld,  decided  in  the  Su- 
preme Court  of  Arkansas  in  March,  1894  (25  S.  W. 
Rep.  1113),  it  was  held  that  a  contract  for  services 
of  a  salesman  in  a  store  does  not  imply  a  covenant 
by  him  to  violate  the  law  by  working  on  Sunday. 

Murder — plea  of  guilty. — A  person  indicted 
for  murder  may  waive  his  constitutional  right  to  a 
jury  trial  by  pleading  guilty.  State  v.  Almy  (N.  H.), 
28  Atl.  Rep.  372. 

Negligence  of  common  carrier — insanity  re- 
sulting from  injury.— In  Halle's  Curator  v.  Texas 
&  P.  Ry.  Co.,  decided  in  the  United  States  Circuit 
Court  of  Appeals,  Fifth  Circuit,  in  January,  1894 
(60  Fed.  Rep.  557),  it  was  held  that  where  a  passen- 
ger on  a  railroad  train  receives  no  bodily  injury 
from  an  accident  caused  by  the  company's  negli- 
gence, but  is  made  insane  by  the  excitement,  hard- 
ship, and  suffering  resulting  therefrom,  the  com* 
pany  is  not  liable  in  damages  therefor,  since  insanity 
is  not  a  probable  or  ordinary  result  of  exposure  to  a 
railroad  accident. 

Street  railways. — (1)  Street  cars  propelled  by 
electricity,  and  running  along  land  burdened  only 
with  the  easement  of  a  public  highway,  cannot  be 
run  at  a  rate  of  speed  incompatible  with  the  lawful 
and  customary  use  of  the  highway  by  others  with 
reasonable  safety.  (2)  A  person  crossing  a  public 
highway  in  which  a  street  railway  runs  must  look 
out  for  vehicles  which  might  endanger  him  moving 
at  lawful  speed.  Newark  Passenger  R.  Co.  v. 
Bloch  (N.  J.  Err.  &  App.),  22  L.  R.  A.  874.  (8)  It 
is  contributory  negligence  per  se  for  one  familiar 
with  the  street  to  attempt  to  drive  across  in  front 
of  a  cable  street-car  approaching  in  full  view,  within 
forty  feet,  at  a  speed  of  ten  miles  an  hour.  Hamil- 
ton v.  Third  Ave.  R.  Co.  (C.  P.),  6  Misc.  382;  56  N. 
Y.  S.  R.  397;  26  N.  Y.  Supp.  754.  (4)  One  cross- 
ing a  street  in  front  of  a  horse-car  is  not,  as  a  matter 
of  law,  negligent  in  failing  to  observe  that  the  car 
is  moving  at  more  than  twice  its  usual  rate  of  speed, 
or  in  assuming  that  the  driver  will  obey  the  cus- 
tomary signals  of  one  who  desires  to  take  the  car. 
Lang  v.  Homton,  W.  8.  A  P.  F.  R.  C*.,  75  Hun, 
151 ;  27  N.  Y.  Supp.  90. 

Witness — competency  of  child. — Under  R.  8., 
1881,  §  497,  providing  that  a  child  less  than  ten 
years  old  is  not  a  competent  witness  unless  he  under- 
stands the  nature  and  obligation  of  an  oath,  a  ruling 
that  such  a  child  is  not  a  competent  witness  will  not 
be  disturbed  on  appeal  unless  the  trial  court  mani- 
festly abused  its  discretion.  Taylor  v.  McOrath 
(Ind.),86N.E.Rep.l63.  DigitizedbyGOQg 
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Thk  Constitdtiom  and  the  Courts. 
Editor  of  the  Albany  Law  Journal  : 

The  assembling  of  the  delegates  to  the  convention 
which  is  to  revise  the  Constitution  of  the  State  of 
New  York  leads  to  some  reflections  as  to  the  powers 
exercised  by  the  courts  in  expounding  and  constru- 
ing the  fundamental  law.    . 

The  general  public  and  possibly  the  legal  profes- 
sion to  some  extent  is,  while  aware  of  the  enormous 
power  wielded  by  the  courts,  unaware  that  at  times 
the  courts  absolutely  set  aside  the  letter  and  the 
spirit  of  the  organic  law  and  literally  "make  the 
law." 

|  (In  view  of  the  fact  that  the  power  to  declare 
what  was,  and  was  not  meant  by  the  framers  of  a 
Constitution  must  reside  somewhere,  it  is  probably 
idle  to  discuss  the  propriety  of  leaving  to  a  few 
what  has  been  determined  by  the  many ;  still  obser- 
vations on  the  necessity  of  the  greatest  care  in  the 
use  of  words  by  framers  of  all  laws,  organic  or 
otherwise,  may  profitably  be  emphasized  by  illustra- 
tions drawn  from  the  words  of  one  or  two  clauses 
in  our  present  Constitution,  and  the  manner  in 
which  those  clauses  have  been  rendered  null  by  the 
decisions  of  our  courts. 

Possibly  no  subject  has  been  more  fruitful  of 
vexation  for  lawyers,  and  promotive  of  litigation 
than  the  unwise  habit  of  the  Legislature  of  passing 
acts  for  the  needs  of  some  locality,  incomplete  as 
to  details,  but  providing  that  some  act  theretofore 
passed  for  some  other  locality  should,  so  far  as  ap- 
plicable and  not  inconsistent,  become  and  be  a  part 
of  the  act  last  passed. 

A  notable  example  of  this  kind  of  legislation  is 
found  in  chapter  497,  Laws  of  1870,  which  creates  a 
police  force  for  Richmond  county  in  general  words, 
and  then  provides  that  "the  said  board  of  commis- 
sioners and  said  commissioners  of  police,  and  the  offi- 
cers and  men  employed  by  them  under  this  act  shall, 
so  far  as  the  same  can  be  made  applicable,  have  the 
same  power  and  perform  the  same  duties  and  be 
subject  to  the  same  obligations  that  were  by  law 
imposed,  conferred  and  devolved  upon  the  commis- 
sioners of  the  Metropolitan  police,  and  the  force 
which  was  by  them  employed  by  the  law  existing 
on  the  14th  day  of  April,  1870.  And  also  as  are  im- 
posed, conferred  and  devolved  on  the  commission- 
ers of  police  of  the  city  and  county  of  New  York, 
and  the  department  of  police,  created  by  chapter 
187  of  the  Laws  of  1870." 

The  section  also  makes  all  the  provisions  of  said 
chapter  187,  and  "all  laws  existing  on  April  1, 
1870,  in  so  far  as  the  same  can  be  made  applicable 
thereto,  made  applicable  to  the  police  department 
hereby  created." 


"And  this  act  shall  be  read  and  construed  as  if 
it  contained  and  embraced  as  part  of  its  provisions, 
all  the  provisions  of  said  chapter  137." 

A  glance  at  the  statutes  relating  to  the  govern- 
ment of  the  Metropolitan  police,  a  force  created 
for  a  large  city,  and  conducted  under  a  large  num- 
ber of  statutes,  will  at  once  disclose  the  incongruity 
of  the  situations,  »'.  «.,  of  the  attempt  to  apply  those 
statutes  to  a  small  territory,  with  no  municipal 
regulations  and  an  insignificant  population.  This 
statute  is  but  a  sample  of  those  with  which  our 
books  are  strewn.  In  view  of  these  statutes  and 
with  an  idea  that  possibly  the  Legislature  might  be 
compelled  to  make  its  laws  complete  in  themselves  and 
after  careful  thought  and  consultation  among  many 
eminent  lawyers,  section  17  of  article  3  was  pre- 
pared, submitted  to  the  convention  of  1880,  and  by 
that  convention  approved  and  subsequently  ratified 
by  the  people 

The  words  are  these : 

"Restrictions.  No  act  shall  be  passed  which  shall 
provide  that  any  existing  law  or  any  part  thereof 
shall  be  made  or  deemed  a  part  of  said  act,  or  which 
shall  enact  that  any  existing  law  or  any  part  thereof 
shall  be  applicable,  except  by  inserting  it  in  such 
act." 

It  may  be  that  the  English  language  is  capable 
of  more  definite  expressions  than  those  contained  in 
the  clause  above  quoted.  It  may  be  that  the  evil  de- 
signed to  be  recorded  could  have  been  more  apparent, 
and  it  may  be  that  the  Constitutional  Convention 
did  not  know  both  the  evil  and  the  remedy.  Evi- 
dently the  view  of  the  court  is,  that  the  convention 
knew  neither  the  one  nor  the  other,  for  so  far  as  my 
research  goes  the  courts  have  declared  that  this 
course  is  not  only  ineffectual  to  reach  the  very  thing 
sought  (People,  ex  rel.  N.  Y.  Electric  Lines  Co.,  v. 
Squire,  107  N.  Y.  503,  opinion  at  p.  601),  but  have 
been  unable  to  find  a  case  where  the  wholesome  rule 
sought  to  be  established  can  be  applied. 

And  yet  the  courts  are  not  only  the  judges  of 
the  law,  as  to  its  meaning  and  effect,  but  are  an 
effectual  bar  to  the  enforcement  of  its  plainest 
precepts  by  their  ability  to  declare  that  the  law- 
makers knew  not  what  they  did. 

Again,  section  18  of  the  same  article  is  entitled 
"  Further  restriction  "  and  provides  that  "the  Legis- 
lature shall  not  pass  a  private  or  local  bill  in  any  of 
the  following  cases,"  and  the  section  then  proceeds 
to  point  out  specifically  the  cases  where  local  or 
private  bills  shall  not  be  passed. 

A  local  bill  as  we  are  taught  is  one  that  is  not  ap- 
plicable to  all  the  people,  one  applicable  to  a  par- 
ticular locality,  and  yet  the  courts  have  "  construed  " 
this  clause  into  nothingness  by  holding  that  if  by 
its  terms  the  act  mat  be  applicable  to  more  than 
one  city,  county  or  town,  although  in  fact  it  is  not 
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it  is  not  in  conflict  with  the  provisions  of  the  Con- 
stitution. For  instance  an  act  which  in  terms  ap- 
plies to  all  citios  having  more  than  a  certain  popu- 
lation— where  there  is  but  one  such  city ;  counties 
having  less  than  a  certain  number  of  square  miles 
of  territory,  where  there  is  but  one  such  county,  is 
not  unconstitutional.  Ferguson  v.  Ross,  126  N.  Y.' 
460;  In  re  Church,  92  id.  5;  Inrt  N.  Y.  Elev.  R. 
R.,  70  id.  828. 

To  say  that  these  decisions  have  worked  much 
mischief  would  be  to  take  issue  with  the  Legisla- 
ture on  the  propriety  of  its  legislation,  and  the 
courts  on  the  wisdom  of  their  decisions.  It  is  not 
the  object  of  the  writer  so  to  do.  It  is  only  de- 
sired to  point  out  the  fallibility  of  words  when  used 
to  express  ideas,  and  to  suggest  to  those  who  are 
about  to  reframe  the  organic  law  of  this  State,  that 
they  try  to  use  words  so  that  "he  who  runs  may 
read." 

Sidney  F.  Rawson. 

Port  Richmond,  N.  Y. 


Hew  gjuoliB  nviA  D^w  <g&ition&. 

Mr.  Irving  Browne,  author  of  "  Domestic  Rela- 
tions," " Criminal  Law, "  "Parol  Evidence,"  etc., 
bas  just  published,  through  the  Boston  Book  Com- 
pany, a  thorough  work  on  the  "Elements  of  the 
American  Law  of  Sales  of  Personal  Property."  The 
author  states  that  he  has  prepared  this  volume  to 
furnish  a  concise  treatise  for  the  use  of  students  and 
their  instructors,  but  he  has  also  given  to  the  Ameri- 
can Bar  a  valuable  text-book  with  citations  of  the 
decisions  of  the  different  States,  copious  and  con 
venient  in  arrangement.  The  first  part  of  the  work 
treats  of  "Formation  of  Contract,"  (a)  at  common 
law,  (b)  as  affected  by  statute.  He  then  gives  the 
"Effect  of  the  Contract  act  in  Passing  Property, " 
"Avoidance  of  the  Contract,"  "Performance  of 
the  Contract ". and  "Breach  of  Contract."  As  a 
whole  the  work  is  most  pleasing  and  attractive  in 
its  features  and  convenient  in  its  arrangement  of 
chapters,  citations  and  index.  Published  by  Boston 
Book  Company,  Boston,  Mass. 

Digest  of  Lawyers'  Reports  Annotated,  Vol- 
umes 1  to  20,  Inclusive,  with  Full  Index  to 
Notes  in  Brief. 

The  Lawyers'  Co-Operative  Publishing  Company 
of  Rochester,  N.  Y.,  have  just  issued  the  first  digest 
of  their  excellent  reports  which  contains  the  digest 
of  volumes  1  to  20.  The  arrangement  is  most  ex- 
cellent, clear  and  concise,  and  should  be  a  welcome 
addition  to  their  series  of  reports. 

American  State  Reports,  Volume  85. 
This  volume  contains  cases  from  the  Wisconsin 
Reports,  volume   88;  Kansas  Reports,  volume  59; 


California  Reports,  volume  98 ;  Georgia  Reports,  vol- 
ume 90 ;  Idaho  Reports,  volume  2 ;  Iowa  Reports,  vol- 
ume 84 ;  Maine  Reports,  volume  85 ;  Maryland  Re- 
ports, volume  76;  Massachusetts  Reports,  volume 
158;  Michigan  Reports,  volumes  95  and  96;  Mis- 
sissippi Reports,  volume  70 ;  Missouri  Reports,  vol- 
umes 113  and  114;  New  Jersey  Equity  Reports, 
volume  50;  Pennsylvania  State  Reports,  volumes 
154  and  155. 

The  well-known  value  of  these  reports  is  too  ap- 
parent to  the  profession  to  need  any  words  of  praise 
from  us,  and  the  mere  suggestion  and  notice  that 
the  new  volume  35  has  been  published  is  sufficient 
to  remind  lawyers  that  a  necessity  has  arisen  for  the 
purchase  of  another  book.  Published  by  Bancroft- 
Whitney  Company,  San  Francisco. 

Tiedeman  on  Municipal  Corporations. 

A  treatise  on  the  Law  of  Municipal  Corporations 
in  the  United  States,  by  Christopher  6.  Tiedeman, 
author  of  "Real  Property,"  "  Limitations  of  Police 
Power,"  etc.,  and  professor  of  law  in  the  University 
of  the  City  of  New  York. 

The  title  of  this  work  at  once  suggests  comparison 
with  the  standard  treatise  of  Judge  Dillon  on  this 
subject,  a  work  which  has  become  a  legal  classic. 
Any  attempt  to  compete  with  that  work,  even  by  so 
able  a  writer  as  Professor  Tiedeman,  would  almost 
necessarily  be  unfortunate.  The  author  of  this 
treatise  has  therefore  adopted  the  wiser  course  of 
undertaking  to  supplement  the  work  of  Judge 
Dillon  by  discussion  to  a  considerable  extent  of  the 
topics  not  fully  treated  by  him,  and  more  particu- 
larly by  citation  of  later  authorities*  and  in  printing 
the  work  in  one  volume  to  render  it  more  popular 
with  the  profession. 

The  author  states  in  the  preface  that  this  work 
"Is  designed  to  present  within  the  confines  of  one 
volume  a  succinct  and  clear  statement  of  the  law  of 
municipal  corporations  by  an  inclusion  of  every 
thing  material  and  exclusion  of  every  thing  im- 
material to  the  clear  comprehension  of  the  general 
principles  and  rules  of  law  bearing  upon  or  involved 
in  the  subject."  To  this  end  the  author  treats  of 
Legislative  Control  over  Municipal  Corporations; 
the  Charter  Powers,  Validity,  of  Municipal  Con- 
tracts and  Securities  and  the  Doctrine  of  Eminent 
Domain. 

The  important  matter  of  municipal  taxation  and 
local  assessments  is  quite  fully  treated  and  the  lia- 
bility of  municipal  corporations  for  torts  is  the  sub- 
ject of  a  chapter.  This  subject  has  recently  been 
fully  and  ably  treated  in  "Jones  on  the  Negligence 
of  Municipal  Corporations,"  but  the  present  volume 
necessarily  contains  rules  of  law  applicable  to  this 
subject  in  much  smaller  space  than  in  a  volume  de- 
voted   entirely   to  that  topic.     Remedies  against 
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municipal  corporations  are  briefly  treated  at  the 
conclusion  of  the  volume  and,  upon  the  whole,  it 
furnishes  a  convenient  treatise  upon  the  subject  to 
which  the  practising  lawyer  may  turn  for  the  citation 
of  authorities  as  well  as  for  a  discussion  of  the  prin- 
ciples relating  to  the  topic  treated.  Published  by 
Banks  &  Brothers,  Albany  and  New  York. 

The  Art  of  Winning  Casus  ;  or,  Modern  Advo- 
cacy, bt  Henry  Hardwickb,  Esq.,  of  the  New 
York  Bar. 

This  work  is  an  extremely  valuable  addition  to 
the  literature  of  advocacy  and  is  at  the  same  time  a 
practical  treatise  on  the  work  of  the  advocate  in 
the  preparation  and  trial  of  causes,  gathered  by  an 
experienced  and  able  member  of  the  New  York  Bar 
from  his  own  personal  contact  with  courts  and 
juries,  by  a  careful  and  earnest  study  of  the  works 
of  other  lawyers  of  ability  and  from  the  inspection 
of  their  work  as  appears  in  reports  and  other  pub- 
lications. 

The  first  chapter  is  devoted  to  ' '  Preparation  for 
Trial,"  and  the  author  ably  treats  of  examination  in 
chief,  cross-examination,  re-examination,  the  argu- 
ment of  questions  of  fact  and  the  address  to  the 
court. 

With  great  clearness  the  fundamental  principles 
of  the  art  of  advocacy  are  discussed  and  every  prin- 
ciple is  illustrated  by  examples  drawn  from  all 
available  sources.  The  author  has  analyzed  the 
speeches  of  some  of  the  greatest  masters  of  advocacy 
and  shows  how  they  put  into  practice  the  principal 
oratorical  precepts  of  the  best  oratorical  writers. 
One  of  the  author's  chief  objects  has  been  to  give 
the  results  of  the  experience  of  the  best  trial  law- 
yers and  to  show  the  method  successfully  adopted 
by  such  lawyers  as  Choate,  Webster,  Pinkney, 
Prentice,  Evarts  and  others,  both  English  and 
American,  in  the  preparation  and  trial  of  causes, 
and  no  candid  reader  can  doubt  that  he  has  accom- 
plished his  object  after  reading  this  work. 

One  of  the  chief  attractions  of  the  work  is  the 
vast  number  of  brilliant  and  vivid  sketches  of  the 
most  powerful,  popular  and  forensic  orators  of 
modern  times.  These  articles  were,  many  of  them, 
written  by  persons  who  witnessed  the  efforts  of  the 
subjects  of  the  sketches,  and  are  most  valuable,  in- 
teresting and  instructive. 

The  "relation  of  the  bench  to  the  bar,"  "  profes- 
sional ethics  "  and  other  subjects  of  like  nature  are 
treated  by  the  author  in  most  satisfactory  manner, 
and  he  has  also  inserted  many  things  of  value  to  the 
younger  members  of  the  bar  in  the  way  of  sugges- 
tions and  advice. 

We  are  greatly  pleased  to  notice  the  way  in  which 
Mr.  Hardwicke  has  shown  the  improvements  which 
have  been  made  in  the  methods  of  administering 


justice  in  England  and  in  America  and  the  pleasant 
way  in  which  he  has  treated  the  matter  from  the 
time  of  King  Alfred  down  to  the  modern  time  when 
justice  is  so  impartially  administered  by  enlightened 
and  conscientious  judges  both  in  England  and  in 
this  country. 

We  do  not  hesitate  to  say  after  most  careful 
scrutiny  of  this  work  that  it  is  one  of  the  most 
valuable  and  useful  that  have  been  written  in 
many  years  and  deserves  the  careful  attention  and 
study  of  the  members  of  the  bar  and  law  students  in 
every  part  of  this  country.  Published  by  Banks  & 
Brothers,  Albany  and  New  York. 


tlotes. 

THERE  is  a  law  on  the  statute  books  of  England, 
passed  in  the  time  of  Edward  HI,  prohibiting 
any  one  from  being  served  at  dinner  with  more  than 
two  courses,  except  on  holidays. 

Belva  Lockwood  wants  the  Supreme  Court  of  the 
United  States  to  order  the  sovereign  State  of  Vir- 
ginia to  permit  her  to  practice  law  within  its  bor- 
ders. 

In  the  case  of  a  Kentucky  woman  who  sued  a 
railroad  company  for  damages  for  the  loss  of  her 
husband  and  her  horse,  the  jury  gave  her  an  award 
of  $60  for  the  animal  and  one  cent  for  the  old  man. 

Soon  after  a  Maine  judge  named  Rice  was  ap- 
pointed to  the  supreme  bench  he  said  in  the  hearing 
of  David  Dunn,  "  They  say  I'm  the  tallest  judge  on 
the  bench."  "And  the  slimmest,  your  honor,"  re- 
plied David. 

An  Irishman,  swearing  the  peace  against  his  three 
sons,  thus  concluded  his  affidavit:  "And  this  de- 
ponent further  saith  that  the  only  one  of  his  children 
who  showed  him  any  real  affection  was  his  youngest 
son,  Larry,  for  he  never  struck  him  when  he  was 
down." 

From  a  standard  and  entirely  sober  digest  of  Illi- 
nois reports,  under  the  title  "Carriers,"  and  a  sub- 
division as  to  baggage,  we  quote  the  following  digest 
paragraph :  "  56.  Two  revolvers  in  the  trunk  of  a 
grocer  who  went  into  the  country  to  purchase  butter. 
Held,  that  but  one  revolver  was  reasonably  neces- 
sary." 

Among  some  old  newspapers  in  an  Arkansas  Pro- 
bate Court  was  found  a  doctor's  account  for  medical 
attendance  during  the  last  illness  of  the  deceased. 
On  the  back  the  administrator  hod  made  the  follow- 
ing indorsement : 

"This  claim  li  not  vanned  by  affidavit  as  the  statute  re- 
quires, but  the  death  of  the  deceased  la  satisfactory  evidence 
to  my  mind  that  the  doctor  did  the  work. 
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Lord  Erskine,  when  practising  at  the  bar,  was 
asked  if  his  failing  to  obtain  a  verdict  did  not 
keenly  disappoint  him.  "  Well,"  he  answered,  "I 
lose  a  great  many  verdicts  which  I  ought  to  win; 
but,  on  the  other  hand,  I  win  a  great  many  verdicts 
which  I  ought  to  lose,  and  so,  on  the  average,  jus- 
tice is  done." 

An  old  safe  was  recently  sold  at  an  administra- 
tor's sale  in  Allentown,  Penn.,  for  $3,  and  shortly 
afterward,  upon  making  an  examination  of  it;  the 
buyer  discovered  in  a  secret  part  $580  in  gold.  He 
was  so  joyful  that  he  noised  his  good  luck  around, 
and  now  the  administrator  has  begun  suit  to  re- 
cover the  money  found. 

The  new  Kansas  ballot  law  requires  that  "the 
lower  limbs  of  the  voter  as  high  up  as  the  knee 
shall  be  visible  from  the  outside  while  the  voter  is 
in  the  booth  preparing  his  ticket,  the  lower  part  of 
the  booth  having  been  left  open  for  that  purpose." 
Is  this  another  scheme  of  the  enemies  of  woman 
suffrage? — Boston  Globe. 

D.  Calvin  Warner,  of  Middleburg  district,  Carroll 
county,  Maryland,  has  brought  suit  against  Mrs. 
Emma  S.  Powell  for  breach  of  promise.  Mrs.  Powell 
was  Miss  Wcybright,  but  was  married  a  few  weeks 
ago  to  Mr.  Wm.  H.  Powell.  Mr.  Warner  claims 
$6,000  damages.  Mr.  Warner  is  a  justice  of  the 
peace,  a  widower  and  has  grown  children. 

In  New  Jersey,  even  if  the  prisoner  indicted  for 
murder  should  desire  to  enter  a  plea  of  guilty  the 
plea  cannot  be  accepted.  Under  a  law  passed  by 
the  present  Legislature,  when  a  defendant  accused 
of  murder  does  not  desire  to  put  in  any  defense  the 
court  appoints  a  jury  to  determine  the  degree  of  his 
guilt,  whether  it  is  murder  in  the  first  or  second 
degree.  This  law  was  passed  on  account  of  the 
trouble  and  delay  in  the  case  of  the  negro  murderer 
Hallinger,  whose  execution  was  delayed  for  two 
years  by  the  technical  tactics  adopted  by  Lawyer 
Charles  J.  Peshall,  who  volunteered  his  services 
after  the  negro  had  been  condemned  to  death. 

A.  J.  Brill  was  reprimanded  and  discharged  as  a 
juror  in  a  damage  suit  by  Judge  Hutchinson  this 
morning  for  making  an  unguarded  remark  about 
the  case.  Brill  was  one  of  the  twelve  men  hearing 
the  evidence  in  the  case  of  Matthew  Wall  against 
the  City  of  Chicago.  The  plaintiff,  it  was  claimed, 
had  sustained  an  injury  to  his  spine,  which  ulti- 
mately produced  St.  Vitus's  dance,  by  falling  into 
an  unprotected  catch-basin.  At  the  opening  of  the 
trial  to-day  Brill  remarked  in  an  audible  voice  that 
he  had  once  an  attack  of  St.  Vitus's  dance,  but  got 
over  it.  When  the  matter  was  called  to  Judge 
Hutchinson's  attention  he  took  occasion  to  roundly 
censure  the  juror  for  thus  expressing  himself.  The 
case  was  continued  with  eleven  jurors. — Chicago 
Journal,  May  10. 


Farmer  James  M.  Conners,  who  has  all  his  life 
voted  and  paid  taxes  in  Delaware,  now  finds  him- 
self, according  to  the  new  boundary  survey,  a  resi- 
dent of  Pennsylvania.  His  property  was  assessed 
last  autumn  by  the  Delaware  authorities  and  the 
taxes  are  now  due,  but  of  course  Conners  will  not 
pay  taxes  in  Delaware  on  property  situated  in  Penn- 
sylvania. He  will  not  pay  in  Pennsylvania  because 
he  has  not  been  assessed  by  the  authorities  of  that 
State.  He  will  be  disfranchised  for  three  years  by 
the  change  of  boundary.  He  cannot  vote  in  Dela- 
ware because  he  does  not  live  there,  and  he  will  not 
be  able  to  vote  in  Pennsylvania  on  local  issues,  be- 
cause to  do  so  he  must  have  paid  State  and  county 
taxes  for  two  years  before  he  can  thus  vote.  The 
change  of  boundary  has  wrought  havoc  with  Con- 
ners's  insurance  in  a  mutual  insurance  company,  to 
which  he  has  long  contributed,  for  by  its  charter  it 
cannot  take  risks  outside  the  boundaries  of  Dela- 
ware. 

It  has  been  narrated  to  me  by  a  leading  lawyer 
of  the  bar  bow,  upon  one  occasion,  during  the 
struggles  of  the  Erie  litigation,  he  was  called  upon 
at  a  late  hour  one  evening  to  seek  a  judge  of  the 
Supreme  Court  in  order  to  obtain  an  injunction 
against  the  sale  of  some  rolling  stock,  which  was  to 
take  place  on  the  following  morning  at  nine  o'clock 
at  Tonkers.  Armed  with  the  affidavits,  which'  had  * 
been  hastily  drawn  at  ten  o'clock  in  the  evening,  he 
sought  a  member  of  the  family  of  the  judge  of  whom 
he  was  in  pursuit  at  the  various  clubs  in  town, 
and  finally  succeeded  in  locating  him  at  about 
twelve  o'clock.  My  informant,  together  with  a 
friend,  secured  a  cab,  drove  away  out  to  the  con- 
fines of  Harlem,  where  this  Supreme  Court  justice 
lived,  and  gained  entrance  to  his  house  by  a  night 
key  at  two  o'clock  in  the  morning.  The  relative  of 
the  judge  went  up  to  the  sleeping  apartment  on  the 
second  floor,  rapped  on  the  door,  which  was  ajar, 
it  being  summer  time,  when  the  jurist,  who  was 
slumbering  in  his  bed  beside  his  worthy  spouse,  in- 
quired: "Who  is  there?  What  is  wanted? "  His 
relative  made  himself  known,  and  the  object  of  his 
mission.  "  Very  well,"  said  the  judge,  "  light  the 
hall  gas,  and  let  him  stand  in  the  hall  by  the  hinges 
of  the  door  and  read  his  papers."  And  there,  with 
the  court  in  bed  and  his  life's  companion  by  his 
side,  the  judge  listeued  to  the  reading  of  papers  for 
nearly  an  hour;  they  were  then  tossed  into  the  room, 
the  judge  arose,  affixed  his  signature  And  granted 
the  motion.  The  attorney  haste  ued  away,  caught 
the  first  train  to  Yonkers  in  the  morniug,  served  the 
injunction  on  the  sheriff,  and  a  famous  chapter  in 
Erie  was  concluded.  What  would  the  bewigged 
chief  justices  of  England  think  of  such  proceedings 
as  this?— A.  8.\8outhvx>rth  in  Letlie't  Monthly. 
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[All  communications  Intended  for  the  Editor  ihould  be  ad- 
dressed simply  to  the  Editor  of  Thje  Albany  Law  Journal. 
All  letters  relating  to  advertisements,  subscriptions,  or  other 
business  matters,  should  be  addressed  to  The  Albany  Law 
Journal  Company.] 

IN  another  part  of  the  Law  Journal  may  be 
found  the  report  of  the  committee  on  the 
judiciary  in  relation  to  the  writ  of  prohibition, 
commanding  the  Constitutional  Convention  to 
refrain  from  any  further  proceedings  in  the 
matter  of  "  proving,  examining,  investigating, 
deciding  or  adjudging  upon  the  qualifications  or 
election  of  Herbert  F.  Trapper,  or  abridging 
or  intermeddling  with  the  rights  of  said  Herbert 
F.  Trapper  as  a  member  of  said  convention, 
or  as  a  delegate  of  said  convention,"  granted 
by  Justice  Mayham  and  subsequently,  on  Sat- 
urday, June  2,  1894,  sent  to  a  justice  of  the 
Supreme  Court  of  Buffalo  on  the  suggestion  of 
Justice  Edwards  and  by  the  consent  of  the 
attorneys  to  the  proceedings.  It  is  only  jus- 
tice to  Judge  Mayham  to  say  that  he  in  nowise 
passed  upon  the  merits,  but  simply  granted  an 
order  to  show  cause  in  order  that  the  matter 
might  be  heard  at  Special  Term.  The  re- 
port of  the  sub-committee  adopted  and  re- 
ported by  the  judiciary  committee  of  the  Con- 
stitutional Convention  was  made  by  Messrs. 
Louis  Marshall,  Charles  H.  Truax  and  Elihu 
Root,  and  is  an  elaborate  argument,  showing 
great  research,  legal  erudition  and  knowledge. 
But  we  consider  that  section  2  of  Article  13  of 
the  New  YorkConstitution  which  gives  the  power 
to  the  "  Legislature  to  provide  by  law  for  the 
election  of  delegates "  to  the  Constitutional 
Convention,  is  an  express  power  of  the  Constitu- 
tion conferring  an  authority  on  the  Legislature 
which  it  may  or  may  not  confer  upon  the  con- 
vention. If  the  Legislature  had  not  ex- 
pressly given  to  the  Constitutional  Convention 
the  right  to  pass  upon  the  qualifications  and  elec- 
tions of  the  persons  claiming  to  be  elected,  then 
it  seems  to  us  that  there  might  have  been  need  of 
the  precedents  so  ably  collated  by  the  judiciary 
committee  of  the  convention,  showing  that  the 
body  has  in  itself  an  inherent  right  as  to  deter- 
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mine  questions  concerning  the  election  of  its 
members.  In  the  present  case  however  as  the 
Legislature  has  expressly  given  to  the  Consti- 
tutional Convention  the  power  to  decide  on  the 
qualifications  and  elections  of  the  persons  claim- 
ing to  be  members,  there  is  no  room  for  doubt 
and  no  need  of  argument.  In  the  absence  of 
an  express  provision,  such  as  we  have  in  the 
New  York  Constitution,  the  reasoning  of  the 
judiciary  committee  would  seem  clearly  correct, 
but  with  the  power  conferred  as  already  stated, 
the  precedents  given  by  the  learned  jurists  are 
apparently  superfluous. 


In  the  case  of  Untied  States  v.  Alice  Weil 
et  al.,  the  Court  of  Claims  (April  16,  1894)  has 
decided  an  interesting  and  important  constitu- 
tional question.  The  Federal  Constitution 
provides  that  "  If  any  bill  shall  not  be  returned 
by  the  President  within  ten  days  (Sundays  ex- 
cepted) after  it  shall  have  been  presented  to 
him,  the  same  shall  be  a  law,  in  like  manner  as 
if  he  had  signed  it,  unless  the  Congress  by  their 
adjournment  prevent  its  return,  in  which  case 
it  shall  not  be  a  law."  The  case  before  the 
court  turned  upon  the  question  whether  a  cer- 
tain act,  passed  by  Congress  before  the  winter 
holiday  recess  in  1892,  and  signed  by  the  Presi- 
dent after  Congress  had  adjourned,  ever  be- 
came a  law.  Counsel  on  the  side  concerned 
in  proving  that  the  act  was  null  and  void  set  up 
this  contention: 

"  No  power  exists  on  the  part  of  the  executive 
to  approve  a  bill  after  the  adjournment  of  the 
two  houses  of  Congress;  and  the  approval  of  a 
bill  passed  by  the  two  houses  of  Congress  is  a 
legislative  function,  the  President  being  for 
that  purpose  a  component  part  of  the  law- 
making power,  and  it  being  only  when  Con- 
gress is  in  session  that  a  legislative  act  can  be 
performed. " 

It  is  a  curious  fact  that  the  question  here 
raised  has  never  been  passed  upon  by  the  Su- 
preme Court  except  in  an  indirect  way.  And 
it  was  pointed  out  by  counsel  that  only  one 
other  act  in  the  whole  history  of  Congress  had 
been  so  approved  by  the  President  after  ad- 
journment of  Congress.  But  Mr.  Justice  Nott, 
who  delivered  the  opinion  of  the  Court  of 
Claims,  was  able  to  show  that  this  one  act  (the 
important  "  abandoned  and  captured  property 
act  "  of  1863)  had  been  so  frequently  before 
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the  court  and  been  subjected  to  so  close  a 
scrutiny,  and  been  the  subject  of  so  rhany 
opinions,  not  one  of  which  had  questioned  its 
validity,  that  the  court  had  indirectly,  but  none 
the  less  emphatically,  affirmed  its  validity. 
But  he  proceeds  positively  to  affirm,  in  relation 
to  the  constitutional  clause  in  question,  that: 

"  The  Constitution  declares  (in  the  event  of 
an  adjournment)  that  a  bill  shall  not  become  a 
law  if  the  President  does  not  sign  it.  It  does 
not  declare  that  a  bill  shall  not  become  a  law 
though  he  does  sign  it.  The  Constitution  pro- 
vides for  a  contingency,  which  contingency  is 
the  non-approval  of  an  act  after  the  adjourn- 
ment of  Congress.  It  declares  what  shall 
happen  in  the  case  of  non-approval;  it  does 
not  declare  that  the  same  thing  shall  happen 
in  the  case  of  approval.  There  is  neither  re- 
striction nor  implication  that  a  bill  shall  not 
become  a  law  if  the  President  does  sign  it. 
The  theory  that  the  approval  of  a  bill  by  the 
President  is  void,  though  it  be  given  within  the 
time  prescribed  by  the  Constitution,  rests  wholly 
on  this  idea  —  that  the  authority  to  approve 
and  disapprove  bills  is  legislation;  in  the  words 
of  Kent,  '  a  weapon  to  defend  the  executive 
department  against  usurpations  of  legislative 
power; '  in  the  words  of  Story,  a  power  '  to 
negative  laws.'  " 

This  last  idea  advanced  in  support  of  the 
contrary  theory  as  to  the  constitutional  provis- 
ion Mr.  Justice  Nott  proceeds  to  combat.  He 
declares  that  the  President's  authority  to  ap- 
prove or  disapprove  bills  is  not  a  legislative 
power  properly,  but  one  merely  of  revision. 
It  would  be  a  legislative  power  were  the  veto 
absolute.  But  it  is  not  absolute;  and  Congress 
can  make  laws  regardless  or  in  spite  of  executive 
disapproval. 

This  is  a  most  important  opinion,  and  we  do 
not  see  why  it  is  not  well  established,  even  in 
the  letter  of  the  Constitution.  The  veto  power 
was  given,  as  Judge  Nott  says,  not  to  make  the 
President  a  final  arbiter  on  legislation,  for  it 
does  not  do  that,  but  in  extreme  cases  to  bring 
Congress  to  a  closer  scrutiny  of  particular  acts 
of  that  body.  Hence  it  was  that  presidential 
disapproval  of  a  bill  after  adjournment  was 
made  to  kill  the  bill;  because  Congress  was  not 
in  session  to  give  the  matter  a  re-examination. 
That  the  constitutional  provision  aims  at  any 
thing  more,  or  applies  equally  to  presidential 


approval  of  a  bill  under  the  same  circumstances, 
is  to  stretch  it  to  a  senseless  and  therefore  to 
an  unwarranted  length. 

The  opinion  (which,  by  the  way,  makes  up 
the  best  historical  inquiry  into  the  origin  and 
nature  of  the  veto  power  probably  extant)  is 
important,  particularly  as  it  applies  to  that 
ridiculous  farce  of  bringing  the  President  to 
the  Capitol  in  the  closing  hours  of  a  session 
hurriedly  to  attach  his  name  to  measures  then 
being  rushed  through,  lest,  lacking  his  signature 
on  the  stroke  of  the  hour  of  adjournment,  they 
fail  to  become  law.  If  the  Court  of  Claims' 
decision  stands,  this  farce  can  be  abandoned 
and  the  President  can  examine  and  sign  or  dis- 
approve the  bills  after  adjournment  more  at  his 
leisure.  And  that  it  will  stand  we  can  have 
little  question. .  But  it  is  a  curious  thing  that 
this  practice,  based  upon  a  wrong  interpretation 
of  the  Constitution,  should  have  gone  on  un- 
questioned so  long. 

Judge  Nott  traces  the  clause  in  the  Federal 
Constitution  which  gives  to  the  President  his 
power  of  revising  legislation  to  the  Constitution 
of  New  York  of  1777.  That  instrument  estab- 
lished a  council  of  revision  having  this  power, 
and  consisting  of  the  governor,  chancellor,  and 
the  judges  of  the  highest  State  court,  or  any 
two  of  them  with  the  governor.  The  common 
doctrine,  that  our  ordinary  executive  veto  is 
founded  on  the  old  veto  of  the  English  King, 
is  denied.  "It  is  manifest,  then,  that  the 
[Federal]  Convention  turned  from  the  Con- 
stitution of  England  to  the  Constitution  of 
New  York.  When  they  did  so,  the  man  did 
not  live  who  regarded  the  council  of  revision 
as  the  successor  of  the  crown,  or  its  approval 
or  disapproval  of  bills  as  an  exercise  of  the 
royal  prerogative  or  a  legislative  power."  The 
Nation  suggests  that  perhaps  it  is  not  unreason- 
able however  to  consider  that  all  which  goes  to 
making  up  the  total  process  of  enacting  a  law, 
including  the  revising  process,  is  a  part  of  the 
legislative  function.  It  does  not  at  all  follow 
that  all  parts  of  it  must  be  done  while  the  two 
legislative  houses  are  in  session. 


As  regards  the  history  of  the  matter,  the 
Nation  also  notes  that  Judge  Nott  has  not  men- 
tioned that  the  Massachusetts  Convention  of 
1779-80  had  been  all  over  this  ground  long  be- 
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fore  the  Federal  Convention,  and  had  furnished 
since  1780  a  model  which  was  closely  followed; 
nor  does  he  allude  to  the  prominent  part  which 
Mr.  Gerry  of  Massachusetts  took  in  determin- 
ing the  shape  of  this  part  of  the  Federal  instru- 
ment. This  fact  is  mentioned  by  Mason  in  his 
learned  and  valuable  book,  "Veto  Power,"  p.  19, 
note.  All  this  indeed  may  be  thought  to  leave 
Judge  Nott's  interesting  point  of  history  un- 
touched, since  Massachusetts  evidently  profited 
by  the  New  York  instrument,  and  the  Federal 
Convention  undoubtedly  had  it  in  view.  But 
after  all,  clear  as  it  is  that  our  American  "  veto  " 
is  no  veto  at  all,  do  not  the  debates  show  that, 
historically,  it  developed  out  of  the  English 
executive  veto?  And  was  not  the  New  York 
revision,  what  Madison  calls  the  Federal  revis- 
ion, "a  qualified  veto?"  The  circumstances  of 
the  case  of  United  States  v.  Weil  suggest  an 
interesting  question  as  to  the  power  of  the 
President,  upon  a  mere  recess,  to  skip  the  re- 
cess and  piece  together  the  days  preceding  it, 
after  the  bill  reaches  him,  and  the  days  follow- 
ing it,  after  the  adjournment,  in  making  up  the 
ten  days  allowed  him  for  consideration  before 
signing.  In  1791  (Opinion  of  the  Justices,  3 
Mass.  567),' the  justices  of  the  Supreme  Court 
of  Massachusetts,  where  five  days  are  allowed, 
laid  it  down,  in  an  advisory  opinion,  that  such 
a  recess  did  not  necessarily  kill  an  unsigned 
bill,  but  that,  if  left  unsigned  for  more  than 
five  days  of  the  legislative  session,  excluding 
the  recess,  it  became  a  law.  "  When  a  proro- 
gation takes  place,"  they  added,  "  the  session 
is  ended,  and  a  bill  or  resolve,  after  the  session 
is  ended,  cannot  acquire  the  force  of  law." 


The  original  Constitution  of  New  York  con- 
tained a  provision  on  this  subject  almost  identi- 
cal with  that  of  the  Federal  Constitution,  and 
the  court  of  last  resort  ruled  that  the  governor 
could  exercise  the  power  after  the  adjournment 
of  the  Legislature.  Indeed,  it  was  held  in  this 
State  that  he  could  give  his  approval  not  only 
within  the  period  of  ten  days,  but  up  to  the 
end  of  the  term  for  which  the  Legislature  had 
been  elected,  and  it  is  an  historical  fact  that 
bills  were  thus  approved  by  the  executive  and 
became  laws  several  months  after  adjournment. 
This  license  gave  the  governor  a  great  power, 
which  was  obviously  open  to  abuse,  particularly 
when  he  was  a  candidate  for  re-election ;  and 


the  power  of  approval  was  therefore  restricted 
by  one  of  the  constitutional  amendments  of 
1874,  which  contains  the  provision  that  no  bill 
shall  become  a  law  after  the  final  adjournment 
of  the  Legislature  unless  approved  by  the 
governor  within  thirty  days  after  such  adjourn- 
ment.   

Professor  Austin  Abbott  contributes  to  the 
May  number  of  the  University  Law  Review,  of 
which  he  is  the  editor,  an  article  urging  that  the 
rule  as  to  reading  a  part  of  Caesar's  Commen- 
taries as  one  of  the  preliminary  requirements 
for  admission  to  the  bar  be  modified  so  as  to 
allow  in  its  place  the  reading  of  an  equivalent 
amount  of  Latin  from  the  Institutes  of  Gaius, 
or  from  the  works  of  some  other  Latin  writer 
of  Roman  law.  Mr.  Abbott  says:  "We  lay 
it  down  as  a  general  proposition  that  useful 
knowledge  may  be  as  good  means  of  mental 
discipline  as  an  equivalent  of  useless  knowl- 
edge." He  believes  that  the  law  student  in 
reading  Roman  law  in  the  original  Latin  will 
obtain  about  the  same  amount  of  mental  dis- 
cipline as  in  reading  Caesar,  and  will  at  the 
same  time  acquire  some  knowledge  of  Roman 
law.  The  reading  of  Roman  law  has  been 
neglected  in  the  preparation  of  many  law  stu- 
dents of  the  present  day,  especially  those  who 
study  only  in  offices,  and,  if  they  can  acquire 
some  acquaintance  with  it  in  their  preliminary 
preparation  for  admission  to  the  bar,  so  much 
at  least  will  be  gained  toward  that  wider  knowl- 
edge of  jurisprudence  which  is  now  compara- 
tively rare  among  lawyers.  The  method  of  in- 
struction in  the  University  Law  School  in  the 
city  of  New  York  is  explained  at  length  in  the 
May  number  of  The  Review.  The  system 
is  unusually  diversified  —  lectures,  recitations, 
"quiz,"  text-books  and  an  original  series  of 
"  law  school  helps,"  all  aiding  the  student  in 
acquiring  a  practical  knowledge  of  the  law. 

The  Winston  Sentinel  mentions  as  an  instance 
of  the  economy  of  administration  that  North 
Carolina,  with  a  population  of  1,617,947,  pays 
$82,000  for  her  judges  and  prosecuting  attor- 
neys, while  Virginia,  with  1,655,980  population, 
pays  $206,000  for  her  judges  and  prosecuting 
attorneys.  At  the  same  time  it  is  claimed  that 
the  judiciary  of  North  Carolina  compares  in 
ability  and  integrity  with  that  of  any  State  of 
the  Union. 
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THE  CONSTITUTIONAL  CONVENTION  - 
REPORT  OF  THE  JUDICIARY  COMMIT- 
TEE ON  THE  TRAPPER  CASE. 

To  the  Convention  : 

The  committee  on  judiciary  return  herewith  the 
writ  of  prohibition  issued  out  of  the  Supreme  Court 
commanding  the  convention  "to  desist  and  refrain 
from  any  further  proceedings  in  the  matter  of  prov- 
ing, examining,  investigating,  deciding  or  judging 
upon  the  qualification  or  election  of  Herman  F. 
Trapper,  or  abridging  or  intermeddling  with  the 
rights  or  privileges  of  said  Herman  F.  Trapper  as  a 
member  of  said  convention  or  as  a  delegate  of  said 
convention,"  and  reports  thereon: 

The  convention  has  been  created  by  the  direct  ac- 
tion of  the  people,  and  has  been  by  them  vested 
with  the  power  and  charged  with  the  duty  to  revise 
and  amend  the  organic  law  of  the  State. 

The  function  with  which  it  is  thus  charged  is  a 
part  of  the  highest  and  most  solemn  act  of  popular 
sovereignty,  and  in  its  performance  the  convention 
has  and  can  have  no  superior  but  the  people  them- 
selves. 

No  court  or  legislative  or  executive  officer  has 
authority  to  interfere  with  the  exercise  of  the  pow- 
ers or  the  performance  of  the  duties  which  the  peo- 
ple have  enjoined  upon  this  their  immediate  agent. 

The  convention  has  been  expressly  authorized  by 
the  existing  Constitution  and  the  vote  of  the  people 
to  revise  and  amend  the  Constitution.  It  has  also, 
by  necessary  implication,  been  endowed  by  the 
same  Constitution  and  vote  with  all  the  powers  es- 
sential to  the  exercise  of  the  powers  expressly  con- 
ferred. 

Among  the  powers  so  conferred  by  necessary  im- 
plication are  some  of  a  judicial  nature  affecting  the 
organization  and  existence  of  the  convention  itself. 
Among  these  are  the  power  to  discipline  its  mem- 
bers, to  repress  disorder,  to  try,  condemn  and  pun- 
ish 'persons  who  disobey  its  process,  and  to  judge 
of  the  qualifications  and  elections  of  its  members. 

These  powers  are  not  included  among  those  con- 
ferred upon  the  judiciary  in  the  general  distribu- 
tion of  powers  to  the  three  great  departments,  for 
the  purposes  of  the  ordinary  government  of  the 
State  under  the  Constitution. 

They  are  deemed  to  be  inherent  in  the  legislative 
bodies  which  emanate  directly  from  the  people,  be- 
cause necessary  to  their  independence  and  effective 
action.  They  are  conferred  upon  every  such  body 
by  the  simple  act  of  its  creation,  and  without  the 
necessity  of  an  express  grant. 

This  was  the  common  law  of  England  and  of  the 
colony  of  New  York  on  the  19th  of  April,  1775.  It 
has  always  been  the  law  of  this  State  and  univer- 
sally throughout  the  United  States. 


A  constitutional  convention  is  a  legislative  body 
of  the  highest  order.  It  proceeds  by  legislative 
methods.  Its  acts  are  legislative  acts.  Its  function 
is  not  to  execute  or  interpret  laws,  but  to  make 
them.  That  the  consent  of  the  general  body  of 
electors  may  be  necessary  to  give  effect  to  the  ordi- 
nances of  the  convention  no  more  changes  their 
legislative  character  than  the  requirement  of  the 
governor's  consent  changes  the  nature  of  the  action 
of  the  Senate  and  Assembly. 

It  is  far  more  important  that  a  Constitutional  Con- 
vention  should  possess  these  safeguards  of  its  inde- 
pendence than  it  is  for  an  ordinary  Legislature ;  be- 
cause the  convention's  acts  are  of  a  more  momentous 
and  lasting  consequence,  and  because  it  has  to  pass 
upon  the  power,  emoluments  and  the  very  existence 
of  the  judicial  and  legislative  officers  who  might 
otherwise  interfere  with  it.  The  convention  fur- 
nishes the  only  way  by  which  the  people  can  exer- 
cise their  will  in  respect  of  these  officers,  and  their 
control  over  the  convention  would  be  wholly  incom- 
patible with  the  free  exercise  of  that  will. 

That  the  Constitutional  Conventions  of  this  State 
do  possess  among  these  inherent  powers  the  power 
to  judge  of  the  qualifications  and  elections  of  their 
members  has  been  expressly  declared  by  high  judi- 
cial authority  and  by  the  Legislatures  of  1866,  1803 
and  1894.  It  is  in  accordance  with  all  approved 
text-writers  and  with  the  general  usage  of  other 
States.  We  know  of  no  authority  whatever  to  the 
contrary.  It  is  a  necessary  conclusion  from  the  un- 
derlying principles  upon  which  our  government 
rests. 

Our  conclusion  is,  that  the  people  of  this  State 
have  conferred  upon  the  convention  the  exclusive 
authority,  and  have  charged  upon  it  the  duty  to 
judge  of  the  qualification  and  election  of  Herman 
F.  Trapper. 

That  the  members  of  the  convention,  by  accept- 
ing the  office,  and  by  their  oaths  of  office,  have 
bound  themselves  to  perform  the  duty  of  passing 
upon  the  election  of  Mr.  Trapper,  and  no  other 
course  is  open  to  them  but  to  proceed  with  the  per- 
formance thereof. 

We  report  herewith,  for  the  information  of  the 
convention,  a  full  statement  of  the  law  prepared  by 
a  sub-committee  and  adopted  by  this  committee. 

Believing  that  the  writ  of  prohibition  hereto- 
fore issued  ex  'parte  is  the  result  of  a  misap- 
prehension, we  recommend  that  the  views  of  the 
convention,  as  embodied  in  the  foregoing  report, 
be  transmitted  by  the  secretary  of  the  convention 
to  the  Supreme  Court, with  a  respectful  remonstrance 
against  its  entertaining  jurisdiction. 

Elihu  Root, 
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Report    of  the   Sub-Committee   Adopted   and 

Reported  bt  the  Judiciary  Committee. 
To  the  Committee  on  Judiciary  : 

A  question  of  high  privilege  is  presented  for  the 
consideration  of  the  convention.  Herman  F.  Trap- 
per, who  claims  to  be  a  duly  elected  member  of  the 
convention,  has  applied  to  the  Supreme  Court  for  a 
writ  of  prohibition  whereby  he  seeks  to  restrain  this 
body  from  taking  any  further  action  touching  his 
rights  to  a  seat  in  the  convention,  and  to  require 
it  "  to  refrain  from  any  acts  interfering  with  or  in 
any  manner  abridging  the  rights  of  the  petitioner 
as  a  member  of  the  said  convention  so  long  as  the 
petitioner  shall  comply  with  the  rules  and  regula- 
tions adopted  for  the  government  of  the  said  con- 
vention." He  denies  the  jurisdiction  of  this  body 
to  determine  the  contest  which  is  now  pending 
with  respect  to  his  rightto  a  seat  in  the  convention, 
on  the  ground  that  Binh  determination  involves  a 
judicial  act,  and  that  the  Supreme  Court  alone  pos- 
sesses the  jurisdiction  to  decide  all  controversies 
relative  to  the  elections,  returns  and  qualifications 
of  members  of  the  Constitutional  Convention. 

The  remedy  to  which  resort  has  been  taken  to  re- 
strain the  convention  from  its  contemplated  action 
is  a  writ  of  prohibition  issued  out  of  the  Supreme 
Court.  The  issuance  of  this  writ  involves  the  asser- 
tion by  the  tribunal  whence  it  emanates  that  the 
body  to  whom  it  is  directed  is  an  inferior  tribunal, 
usurping  powers  which  it  does  not  possess,  and  en- 
croaching upon  a  jurisdiction  beyond  its  purview. 
Quimbo  Appo  v.  People,  20  N.  Y.  531 ;  Thompson 
v.  Tracy,  60  id.  81. 

The  logical  conclusion  from  this  definition  must 
be,  that  in  order  to  warrant  judicial  interference  in 
the  pending  juncture,  it  must  be  determined,  first, 
that  the  Constitutional  Convention  is  inferior  to  the 
Supreme  Court,  and,  secondly,  that  it  has  no  juris- 
diction to  pass  upon  the  qualifications  and  elections 
of  its  members. 

We  proceed  to  the  consideration  of  these  ques- 
tions. Prior  to  the  adoption  of  the  Constitution  of 
1840  the  organic  law  of  this  State  contained  no  pro- 
vision for  a  Constitutional  Convention,  although 
such  conventions  were  ordered  by  the  people  pur- 
suant to  recommendations  of  the  Legislature,  and 
held  in  1801,  1821  and  1846. 

Article  13,  section  2,  of  the  present  Constitution 
provides :  "At  the  general  election  to  be  held  in  the 
year  1866,  and  in  each  twentieth  year  thereafter, 
and  also  at  such  time  as  the  Legislature  may  by  law 
provide,  the  question,  '  Shall  there  be  a  convention 
to  revise  the  Constitution  and  amend  the  same?' 
shall  be  decided  by  the  electors  qualified  to  vote  for 
members  of  the  Legislature,  and  in  case  a  majority 
of  the  electors  so  qualified,  voting  at  such  election, 
shall  decide  in  favor  of  a  convention  for  such  pur- 


pose, the  Legislature,  at  its  next  session,  shall  pro- 
vide by  law  for  the  election  of  delegates  to  such 
convention." 

The  Constitutional  Convention  is  thus  one  of  the 
recognized  elements  of  our  constitutional  govern- 
ment. Whenever  the  people  shall  determine  that 
such  a  convention  is  to  be  held  the  duty  is  devolved 
upon  the  Legislature  to  provide  by  law  for  the  elec- 
tion of  delegates  to  the  convention.  The  voice  of 
the  people  calls  the  convention  into  being.  Their 
mandate  is  the  warrant  by  which  the  convention 
acts.  The  power  of  the  people  to  revise  and  amend 
their  Constitution  is  exercised  by  them  in  a  conven- 
tion created  by  their  fiat  through  the  delegates 
elected  by  them. 

Under  the  present  Constitution  changes  in  the  or- 
ganic law  can  be  originated  in  but  one  of  two  meth- 
ods. Either  by  means  of  a  Constitutional  Conven- 
tion called  into  existence  by  the  people,  or  by  the 
action  of  a  majority  of  the  members  elected  to  a 
Senate  and  Assembly,  subsequently  referred  to  an- 
other Legislature,  to  be  chosen  at  the  next  general 
election  of  senators,  and  agreed  to  by  a  majority  of 
all  the  members  elected  to  each  house.  Should  two 
Senates  and  two  Assemblies  fail  to  concur  in  any 
proposed  amendment  to  the  Constitution,  no  change 
can  be  wrought  except  in  the  manner  provided  by 
article  13,  section  2. 

It  is  of  the  greatest  importance  that  a  body  cho- 
sen by  the  people  of  this  State  to  revise  the  organic 
law  of  the  State  should  be  as  free  from  interference 
from  the  several  departments  of  government  as  the 
legislative,  executive  and  judiciary  are  from  inter- 
ference by  each  other.  Unless  this  were  so,  the  will 
of  the  people  might  easily  be  nullified  by  the  exist- 
ing judiciary  or  Legislature. 

Should  the  latter  attempt  to  enact  a  law  prohibit- 
ing the  Constitutional  Convention  from  restricting 
the  existing  powers  of  the  Legislature,  the  act 
would  be  at  once  recognized  as  an  unwarranted  in- 
vasion of  the  rights  of  the  people.  How  does  the 
action  of  a  court  which  seeks  to  restrain  the  con- 
vention in  the  transaction  of  its  business  differ  from 
the  case  supposed?  It  might  happen,  as  it  has  fre- 
quently occurred  in  other  public  assemblies,  that  the 
members  elected  to  a  Constitutional  Convention 
were  so  narrowly  divided  in  sentiment  that  upon  a 
single  vote  might  depend  the  passage  or  defeat  of  a 
measure  abolishing  an  existing  court.  If  a  writ  of 
prohibition  could  tie  the  hands  of  the  convention, 
a  judge  of  some  court  whose  existence  was  at  stake 
might  perpetuate  his  tribunal  by  the  allowance  of  a 
writ  identical  with  that  which  has  been  served  upon 
this  convention.  To  sustain  such  a  contention 
would  amount  to  a  nullification  of  the  will  of  the 
people ;  would  perpetuate  an  institution  against  the 
express  wishes  of  the  sovereign. 


Digitized  by 


Google 


386 


THE  ALBANY  LAW  JOURNAL. 


There  is  high  authority  in  support  of  the  proposi- 
tion that  a  Constitutional  Convention  is,  in  effect,  a 
gathering  of  the  people  in  their  sovereign  capacity. 
Such  was  the  declaration  of  Mr.  Livingston  in  the 
New  York  convention  of  1821.  He  said:  "The 
people  are  here  themselves.  They  are  present  by 
their  delegates.  No  restriction  limits  our  proceed- 
ings. We  are  standing  upon  the  foundation  of  so- 
ciety." In  1836  George  M.  Dallas,  of  Pennsylva- 
nia, declared  a  Constitutional  Convention  to  be: 
"The  provided  machinery  of  peaceful  revolution." 
He  said:  "It  is  the  civilized  substitute  for  intes- 
tine war.  When  ours  shall  assemble  it  will  possess 
within  the  territory  of  Pennsylvania  every  attribute 
of  absolute  sovereignty,  except  such  as  may  have 
been  yielded  and  are  embodied  in  the  Constitution 
of  the  United  States.  What  may  it  not  dot  It  may 
reorganize  our  entire  system  of  social  existence,  ter- 
minating and  proscribing  what  is  deemed  injurious, 
and  establishing  what  is  preferred." 

In  the  Illinois  convention  of  1847  Mr.  Peters  said : 
"  We  are  the  sovereignty  of  the  State.  We  are 
what  the  people  of  the  State  would  be  if  they  were 
congregated  here  in  one  moss  meeting.  We  are 
what  Louis  XIV  said  he  was,  "  We  are  the  State." 

The  Constitutional  Convention  held  at  Pennsylva- 
nia in  1872  was  created  by  an  act  of  the  Legislature 
of  that  State,  and  did  not  derive  authority  in  any 
manner  from  the  Constitution.  The  statute  provided 
a  method  for  the  submission  of  the  work  of  the  con- 
vention to  the  people.  The  convention  adopted  an 
entirely  different  method,  which  was  declared  ille- 
gal by  the  Supreme  Court  of  Pennsylvania  in  Wells 
v.  Bain,  75  Penn.  St.  39 ;  Wood's  Appeal,  id.  59, 
upon  grounds  not  applicable  to  a  convention  or- 
dered as  this  convention  is,  by  the  people  under 
authority  of  the  Constitution.  The  action  of  the 
courts  was  nevertheless  considered  a  breach  of  the 
prerogatives  of  the  convention,  and  by  the  almost 
unanimous  vote  of  the  convention,  the  report  of  a 
committee  consisting  of  some  of  the  ablest  lawyers 
in  the  State  was  adopted,  the  material  portions  of 
which  were  as  follows: 

"A  proceeding  to  which  the  convention  was  a 
party  has,  in  effect  and  result,  brought  iuto  contro- 
versy some  of  the  fundamental  principles  of  consti- 
tutional government.  The  opinion  that  has  been 
pronounced  in  this  proceeding  contains  doctrines 
which,  in  our  judgment,  ought  not  to  be  left  un- 
challenged. We  believe  them  to  be  subversive  of 
some  of  the  absolute  rights  of  the  people.  We 
therefore  submit  for  the  action  of  the  convention— 
the  people — as  determined  by  their  vote  under  the 
act  of  1871 : 

"  1.  Baohtd,  That  this  convention  was  called  by 
authority  of  the  people,  as  determined  by  their  vote 
under  the  act  of  1871,  declaring  that  a  convention 


should  be  called  to  amend  the  Constitution  of  this 
Commonwealth,  and  that  this  vote  was  a  mandate 
to  the  Legislature  which  that  body  was  not  at  lib- 
erty to  disobey  or  modify. 

"2.  Retolved,  That  the  Constitution  of  the  State 
is  the  only  recognized  form  of  its  government,  and 
the  people  having  expressly  reserved  to  themselves 
the  right  to  alter,  reform  or  abolish  their  govern- 
ment in  such  manner  as  they  think  proper,  and  de- 
clared that  such  right  shall  forever  remain  inviolate, 
this  convention  deems  it  to  be  its  duty  to  declare 
that  it  is  not  in  the  power  of  any  department  of  an 
existing  government  to  limit  or  control  the  powers 
of  a  Constitutional  Convention  called  by  the  people 
to  reform  their  Constitution ;  and  that  the  conven- 
tion, subject  to  the  Constitution  of  the  United 
States,  is  answerable  only  to  the  people  from  whom 
it  derived  its  power." 

Jamieson,  in  his  work  on  Constitutional  Conven- 
tions, which  was  written  with  the  express  purpose 
of  refuting  the  claims  of  those  who  asserted  the 
identity  of  the  convention  and  the  people,  admits 
that  in  the  United  States  the  Constitutional  Con- 
vention belongs  to  the  legislative  class  of  assemblies. 
He  says,  at  section  420 :  "By  this  is  meant  that  its 
proper  function  is  to  elaborate  to  a  certain  extent  to 
be  determined  by  the  tenor  of  its  commission,  the 
fundamental  law,  much  as  the  Legislature  enacts  the 
ordinary  municipal  law.  Of  these  two  species  of 
law,  the  distinction  between  which  has  been  already 
explained,  it  is  the  most  important  thing  to  note 
that  the  one  denominated  fundamental  law  is,  gen- 
erally speaking,  the  work  only  of  a  convention,  a 
special  and  extraordinary  assembly,  convening  at  no 
regularly  recurring  periods,  but  whenever  the  har- 
vest of  constitutional  reforms  has  become  ripe, 
while,  on  the  other  hand,  the  ordinary  statute  law, 
whose  provisions  are  tentatory  and  transient,  is  reg- 
ularly, at  least,  the  work  of  a  Legislature,  a  body 
meeting  periodically  at  short  intervals  of  time.  It 
is  thoroughly  settled  that  under  our  Constitutions, 
State  and  Federal,  a  Legislature  cannot  exercise  the 
functions  of  a  convention — cannot,  in  other  words, 
take  upon  itself  the  duty  of  framing,  amending  or 
suspending  the  operation  of  the  fundamental  law. 
Being  the  supreme  law  of  the  land,  all  departments 
of  the  government  are  subject  to  its  control,  for 
from  and  under  it  they  derive  both  their  commis- 
sions and  their  existence ;  and  to  permit  either  of 
them  to  modify  it  would  be  to  invert  the  relations 
of  dependence  on  which  the  safety  of  the  whole  sys- 
tem depends.  This  has  never  been  doubted  since 
the  early  days  of  the  republic." 

In  Goodrich  v.  Moore,  2  Minn.  61,  the  Supreme 
Court  of  that  State  declared  that  a  Constitutional 
Convention  is  the  highest  legislative  assembly  re- 
cognized in  law,  invested  with  the  power  of  enact- 
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ing  or  framing  the  supreme  law  of  the  State.  It 
has  full  control  of  all  its  proceedings,  and  may  pro- 
vide, in  such  manner  as  it  sees  fit,  to  perpetuate  its 
records;  and,  although  the  convention  may  have 
been  called  together  by  legislative  authority,  that 
body  has  no  right  to  select  officers  for  the  conven- 
tion or  otherwise  control  the  transaction  of  its  legiti- 
mate business.  Mr.  Justice  Atwater,  speaking  for 
the  court,  said :  "  The  admission  of  such  a  right  in 
the  Legislature  would  place  the  convention  under 
its  entire  control.  *  *  *  It  would  have  less 
power  than  a  town  meeting,  and  be  incompetent  to 
perform  the  objects  for  which  it  convened.  It 
would  be  absurd  to  suppose  a  Constitutional  Conven- 
tion has  only  Buch  limited  authority.  *  *  *  It 
must  have  plenary  power  for  this  and  all  the  inci- 
dents thereof.  The  fact  that  the  convention  as- 
sembled by  the  authority  of  the  Legislature  renders 
it  in  no  respect  inferior  thereto,  as  it  may  well  be 
claimed  whether,  had  the  Legislature  refused  to 
make  provision  for  calling  a  convention,  the  people 
in  their  sovereign  capacity  would  not  have  had  the 
right  to  have  taken  such  measures  for  confirming  and 
adopting  the  Constitution  as  to  them  seemed  meet." 

In  Loomis  v.  Jackson,  6  W.  Va.  708,  the  court 
reached  the  following  conclusions  upon  a  similar 
question:  " First,  that  a  Constitutional  Convention 
lawfully  convened  does  not  derive  its  power  from 
the  Legislature  but  from  the  people.  Second,  that 
the  powers  of  a  Constitutional  Convention  are  in 
their  nature  sovereign  powers.  Third,  that  the 
Legislature  can  neither  limit  nor  restrict  them  in  the 
exercise  of  these  powers." 

Treating  the  Constitutional  Convention  then  as  a 
legislative  body,  whose  function  is  the  revision  and 
amendment  of  the  Constitution,  the  question  arises 
whether,  in  the  absence  of  express  constitutional 
grant,  it  is  precluded  from  adjudging  the  election 
and  qualification  of  its  members. 

From  what  has  been  already  said,  it  is  manifest 
that  the  existence  of  such  a  power  is  essential  to  the 
preservation  of  its  efficiency ;  that  the  intervention 
of  the  executive,  legislative  or  judicial  departments 
of  the  government  in  the  deliberations  of  the  con- 
vention and  in  the  conduct  of  its  business  would  be 
fraught  with  great  danger,  and  would  tend  to  de- 
stroy that  independence  which  is  so  essential  to  the 
proper  performance  of  the  higli  duties  imposed  upon 
it  by  the  people.  The  sessions  of  the  convention 
must  necessarily  be  of  short  duration.  The  public 
welfare  demands  expedition.  The  delay  incident 
to  the  trial  of  an  election  contest  before  a  judicial 
tribunal,  conducted  in  accordance  with  the  usual 
forensic  methods,  would  practically  lead  to  great 
public  injury.  It  is  therefore  important  that  the 
power  to  render  a  speedy,  final  and  summary  decis- 
ion should  be  invested  in  the  body  which  is  im- 


mediately concerned  in  securing  its  own  efficient 
action. 

It  can  hardly  be  contended  that  this  body,  which, 
by  its  single  act,  may  perform  the  function  of  origi- 
nating changes  in  the  organic  law,  was  not  intended 
by  the  people  to  have  all  the  powers  of  self-protec- 
tion and  independence  deemed  necessary  for  the 
Legislature,  which  is  permitted  to  exercise  that  high 
prerogative  only  through  the  concurrence  of  two 
successive  Senates  and  Assemblies.  While  it  is  true 
that  the  power  of  making  such  determination  is  by 
article  3,  section  10,  of  the  Constitution,  expressly 
conferred  upon  the  Senate  and  Assembly,  and  that 
by  the  Constitution  of  the  United  States  similar 
powers  are  also  vested  in  both  houses  of  Congress ; 
yet,  it  is  well  settled  that  such  provisions  are  only 
declaratory,  and  that  even  in  the  absence  of  such 
express  authority,  the  inherent  power  to  act  as  the 
judge  of  the  qualifications  and  elections  of  its  mem- 
bers exists  in  every  deliberative  assembly,  emanat- 
ing directly  from  the  people,  even  though  it  involves 
the  exercise  of  judicial  power.  An  examination  of 
the  authorities  on  the  subject  may  be  useful. 

May,  in  his  work  on  the  "Law  of  Parliament," 
8th  ed.  p.  56,  says : 

"Another  important  power  peculiar  to  the  Com- 
mons is  that  of  determining  all  matters  touching 
the  election  of  their  own  members.  This  right  has 
been  regularly  claimed  and  exercised  since  the  reign 
of  Queen  Elizabeth,  and  probably  in  earlier  times, 
although  such  matters  have  been  ordinarily  deter- 
mined in  Chancery.  Their  exclusive  right  to  de- 
termine the  legality  of  the  returns  and  the  conduct 
of  returning  officers  in  making  them,  was  fully  re- 
cognized in  the  case  of  Barnardiston  v.  Soane,  by 
the  Court  of  Exchequer  Chamber  in  1674,  6  Howell 
St.  Tr.  1092,  by  the  House  of  Lords  in  1689,  id. 
1119,  and  also  by  the  courts,  in  the  cases  of  Onslow 
in  1680,  2  Vent.  87,  and  of  Prideaux  v.  Atoms  in 
1702,  2  Salk.  502;  1  Lutw.  82;  7  Mod.  18." 

Perhaps  the  most  instructive  account  of  the  pos- 
session and  exercise  of  this  parliamentary  power  is 
that  given  by  Hallam,  who,  while  speaking  of  the 
reign  of  Elizabeth,  says,  in  his  Constitutional 
History  of  England,  vol.  1,  page  273:  "The  Com- 
mons asserted  in  this  reign,  perhaps  for  the  first 
time,  another  and  most  important  privilege,  of  de- 
termining all  matters  relative  to  their  own  elections." 

"  Difficulties  of  this  nature  had,  in  former  times, 
been  decided  in  Chancery,  from  which  the  writ 
issued,  and  into  which  the  return  was  made. 
Whether  no  cases  of  interference  on  the  part  of  the 
house  has  occurred,  it  is  impossible  to  pronounce, 
on  account  of  the  unsatisfactory  state  of  the  rolls 
and  journals  of  Parliament  under  Edward  IV, 
Henry  VII  and  Henry  VHI.  One  remarkable  entry 
may  be  found,  however,  in  the  reign  of  Mary,  when 
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a  committee  is  appointed  "  to  inquire  if  Alexander 
Nowell,  prebendary  of  Westminster,  may  be  of  the 
house,  and  it  is  declared  by  them  next  day  that  an 
Alexander  Nowell,  being  prebendary  in  Westmins- 
ter, and  thereby  having  a  voice  in  the  Convocation 
House,  cannot  be  a  member  of  this  house ;  and  so 
agreed  by  the  house  and  the  Queen's  writ  to  be 
directed  for  another  burgess  in  his  place."  Journals, 
I,  Mary,  p.  27.  Nothing  further  appears  on  the 
record  bill. 

In  1586,  the  house  appointed  a  committee  to  ex- 
amine the  state  aud  circumstances  of  the  returns  for 
the  county  of  Norfolk.  The  fact  was  that  the 
chancellor  had  issued  a  second  writ  for  this  county 
on  the  ground  of  some  irregularity  in  the  first  re- 
turn, and  a  different  person  had  been  elected.  Some 
notice  having  been  taken  of  this  matter  in  the  Com- 
mons, the  speaker  received  orders,  signifying  to  her 
majesty's  displeasure  that  the  house  had  been 
troubled  with  a  thing  impertinent  for  them  to  deal 
with,  and  only  belonging  to  the  charge  and  office  of 
the  lord  chancellor,  whom  she  had  appointed  to 
confer  with  the  judges  about  the  return  for  the 
county  of  Norfolk,  and  to  act  therein  according  to 
justice  and  right.  The  house,  in  spite  of  this  per- 
emptory inhibition,  proceeded  to  nominate  a  com- 
mittee to  examine  into  and  report  the  circumstances 
of  these  returns,  who  reported  the  whole  case,  with 
their  opinion  that  those  elected  on  the  first  writ 
should  take  their  seats ;  declaring,  further,  that  they 
understood  the  chancellor  and  some  of  the  judges 
to  be  of  the  same  opinion,  but  that  they  had  not 
thought  it  proper  to  inquire  of  the  chancellor  what 
he  had  done,  because  they  thought  it  prejudicial  to 
the  privilege  of  the  house  to  have  the  same  deter- 
mined by  others  than  such  as  were  members  thereof. 
And  though  they  thought  very  reverently  of  the  said 
lord  chancellor  and  judges,  and  knew  them  to  be 
competent  judges  in  their  places,  yet  in  this  case 
they  took  them  not  for  judges  in  Parliament  in  this 
house,  and  thereupon  required  that  the  members,  if 
it  was  so  thought  good,  might  take  their  oaths  and 
be  allowed  of  by  force  of  the  first  writ,  as  allowed 
by  the  censure  of  the  house,  and  not  as  allowed  of 
by  the  said  lord  chancellor  and  judges';  which  was 
agreed  unto  by  the  whole  house.  This  judicial  trial 
over  their  elections  was  not  the  last.  A  committee 
was  appointed  in  the  session  of  1589  to  examine 
into  sundry  abuses  of  returns,  among  which  is 
enumerated  that  some  are  returns  for  new  places, 
and  several  instances  of  the  house's  deciding  on  elec- 
tions occur  in  subsequent  Parliaments." 

Mr.  Cushing,  in  his  work  on  the  Law  and  Practice 
of  Legislative  Assemblies,  chapter  6,  section  1,  p.  146, 
says:  "The  present  Constitution  of  the  House  of 
Commons  is,  to  a  considerable  extent,  the  result  of  a 
series  of  struggles  between  it,  on  the  one  hand,  and 
the  sovereign  or  lords,  or  both,  on  the  other.     One 


of  the  earliest  of  these  conflicts  and  one  of  the  most 
interesting,  is  that  which  terminated  in  the  estab- 
lishment of  the  right  of  the  Commons  to  be  the  ex- 
clusive judges  of  the  returns,  elections  and  qualifica- 
tions of  their  own  members.  This  right,  after  hav- 
ing been  claimed  and  exercised,  at  one  time  by  the 
king  and  council,  at  another  by  the  House  of  Lords, 
and  again,  by  the  lord  chancellor,  was  declared  by 
a  resolution  of  the  Commons,  in  1624,  and  has  ever 
since  been  admitted  to  belong  exclusively  to  the 
house  itself,  as  "  its  ancient,  natural,  and  undoubted 
privilege."    (Glanville.  LXXXIII,  60.) 

"  This  power  is  so  essential  to  the  free  election 
and  independent  existence  of  a  legislative  assembly 
that  it  may  be  regarded  as  a  necessary  incident  to 
every  body  of  that  description,  which  emanates  di- 
rectly from  the  people;  it  is  also,  out  of  abundant 
caution,  conferred  upon  or  guaranteed  to  most  of 
the  legislative  assemblies  of  the  United  States,  by 
express  constitutional  provisions." 

Mr.  Justice  Story,  in  his  work  on  the  Constitution, 
section  833,  says:  "It  is  obvious  that  a  power  must 
be  lodged  somewhere  to  judge  of  the  elections,  re- 
turns and  qualifications  of  the  members  of  each 
house  composing  the  Legislature;  for  otherwise 
there  could  be  no  certainty  as  to  who  were  legiti- 
mately chosen  members,  and  any  intruder  or  usurper 
might  claim  his  seat,  and  thus  trample  upon  the 
rights,  privileges  and  liberties  of  the  people.  In- 
deed, elections  would  become,  under  such  circum- 
stances, a  mere  mockery,  and  legislation  the  exercise 
of  sovereignty  by  any  self-constituted  body.  The 
only  possible  question  on  such  a  subject  is  as  to  the 
body  in  which  such  a  power  shall  be  lodged.  If 
lodged  in  any  other  than  the  legislative  body  itself, 
its  independence,  its  purity,  and  even  its  existence 
and  action  might  be  destroyed  or  put  into  imminent 
danger.  No  other  body  but  itself  can  have  the 
same  motive  to  preserve  and  perpetuate  these  attri- 
butes; no  other  body  can  be  so  perpetually  watchful 
to  guard  its  own  rights  and  privileges  from  infringe- 
ment, to  purify  and  vindicate  its  own  character,  and 
to  preserve  the  rights,  and  to  sustain  the  free  choice 
of  its  constituents.  Accordingly,  the  power  has 
always  been  lodged  in  the  legislative  body  by  the 
uniform  practice  of  England  and  America." 

In  volume  1,  page  235,  of  Kent's  Commentaries, 
the  author  says :  "  Each  house  is  made  the  sole  judge 
of  the  election  and  return  and  qualification  of  its 
members.  The  same  power  is  vested  in  the  British 
House  of  Commons,  and  in  the  Legislatures  of  the 
several  States,  and  there  is  no  other  body  known  to 
the  Constitution,  to  which  such  a  power  might  be 
safely  trusted.  It  is  requisite  to  preserve  a  pure 
and  genuine  reputation,  and  to  control  the  evils  of 
irregular,  corrupt  and  tumultuous  elections;  and  as 
each  house  acts  in  those  cases  in  a  judicial  character, 
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its  decisions,  like  the  decisions  of  any  other  court  of 
justice,  ought  to  be  regulated  by  known  principles 
of  law,  and  strictly  adhered  to,  for  the  sake  of  uni- 
formity and  certainty." 

Judge  Cooley,  in  his  Constitutional  Limitations, 
6th  ed.,  at  p.  158,  says:  "  There  are  certain  matters 
which  each  house  determines  for  itself  and  in  respect 
to  which  its  decision  is  conclusive.  It  chooses  its 
own  officers,  except  where,  by  Constitution  or  stat- 
ute, other  provision  is  made  ;  it  determines  its  own 
rules  of  proceeding;  it  decides  upon  the  election 
and  qualification  of  its  own  members.  These  powers 
it  is  obviously  proper  should  rest  with  the  body  im- 
mediately interested,  as  essential  to  enable  it  to 
enter  upon  and  proceed  with  its  legislative  fnnctions 
without  liability  to  interruption  and  confusion.  To 
determine  questions  concerning  contested  seats,  the 
house  will  exercise  judicial  power,  but  generally  in 
accordance  with  a  course  of  practice  which  has 
sprung  from  the  precedents  in  similar  cases,  and  no 
other  authority  is  at  liberty  to  interfere." 

The  powers  asserted  by  the  House  of  Commons 
were  also  recognized  in  the  colonial  assemblies,  one 
of  the  first  cases  being  that  recorded  in  Smith's  His- 
tory of  the  Province  of  New  York,  page  223,  pub- 
lshed  in  1776,  where  the  author  says:  "All  those 
who  opposed  you  were  disobliged  with  the  governor; 
among  those  Mr.  DeLancey  was  the  most  consider- 
able for  his  wealth  and  popular  influence.  He  was 
very  rigid  in  his  religious  profession,  one  of  the  first 
builders,  and  by  far  the  most  generous  benefactor  of 
the  French  church,  and  therefore  left  it  with  the 
utmost  reluctance.  Mr.  Burnett,  before  this  time, 
had  considered  him  as  his  enemy,  because  he  op- 
posed the  prohibition  of  the  French  trade;  and  this 
led  him  into  a  step,  which  as  it  was  a  personal  in- 
dignity, Mr.  DeLancey  could  never  recollect  without 
resentment.  This  gentleman  was  returned  for  the 
city  of  New  York  in  the  room  of  a  deceased  mem- 
ber, at  the  meeting  of  the  Assembly  in  1725.  When 
he  offered  himself  for  the  oaths  Mr.  Burnett  asked 
him  how  he  became  a  subject  of  the  crown  ?  He 
answered,  that  he  was  denized  in  England,  and  his 
excellency  dismissed  him,  taking  time  to  consider 
the  matter.  Mr.  DeLancey  then  laid  before  the 
house  an  aot  of  a  notary  public,  certifying  thot  he 
was  named  in  a  petition  of  denization,  granted  in 
the  reign  of  James  the  Second  —  a  patent  of  the 
same  kind,  under  the  great  seal  of  this  province,  in 
1686  —  and  two  certificates,  one  of  his  having  taken 
the  oath  of  allegiance  according  to  an  act  passed 
here  in  1683,  and  another  of  his  serving  in  sev- 
eral former  assemblies.  The  governor,  in  the 
meantime,  consulted  the  chief  justice  and  trans- 
mitted his  opinion  to  the  bouse,  who  resolved  in 
favor  of  Mr.  DeLancey. 

"  What  Colonel  Morris's  opinion  was  I  have  not 


been  able  to  discover.  Governor  Burnett's  conduct 
was  thought  to  be  unconstitutional,  and  an  invasion 
of  the  rights  of  the  Assembly,  who  claimed  the  ex- 
clusive privilege  of  determining  the  qualifications  of 
their  own  members."  Vol.  5,  Documents  relating 
to  N.  Y.  Colonial  History,  p.  761 ;  Vol.  8,  Docu- 
ments relating  to  N.  Y.  Colonial  History,  pp.  192, 319. 

In  1  Hammond's  Political  History  of  New  York, 
62,  the  author  says :  "  By  the  Constitution,  article  12, 
in  connection  with  article  9,  the  Senate  are  consti- 
tuted judges  of  their  own  members.  The  Colonial 
Assemblies  had  always  exercised  the  right  of  judg- 
ing whether  their  members  were  duly  elected;  a 
right  which  seems  to  me  inherent  in  all  representa- 
tive bodies." 

Some  of  these  authorities  were  cited  with  approval 
by  Judge  Folger,  in  People,  ex  rd.  Hatzel,  v.  Hall, 
80  N.  Y.  121,  where,  after  referring  to  the  powers 
of  the  House  of  Commons  as  defined  by  Cushing, 
he  says:  "  The  same  author  says  that  the  power  is 
so  essential  to  the  free  election  and  independent 
existence  of  a  legislative  assembly  that  it  may  be  re- 
garded as  a  necessary  incident  to  every  body  of  that 
description  which  emanates  directly  from  the  people; 
and  that  the  constitutional  provisions  are  out  of 
abundant  caution." 

In  1846,  while  a  bill  relating  to  the  appointment 
of  delegates  to  the  convention,  which  had  been  pro- 
vided for  in  the  previous  year,  was  pending  before 
the  Legislature,  the  Assembly  referred  the  proposed 
act  to  the  justices  of  the  Supreme  Court,  requesting 
them  to  communicate  forthwith  to  the  bouse  whether 
in  their  opinion  the  delegates  to  be  chosen  to  the 
convention  should  be  selected  according  to  the  old 
apportionment  or  the  new.  The  court,  consisting 
of  Judges  Bronson,  Beardsley  and  Jewett,  in  the 
course  of  their  opinion,  rendered  in  response  to  the 
legislative  request,  used  the  following  significant 
language : 

"  The  Legislature  is  not  supreme.  It  is  only  a  part 
of  that  absolute  sovereignty  which  resides  in  the 
whole  people.  Like  other  departments  of  the 
government,  it  acts  under  a  delegation  of  powers, 
and  cannot  rightfully  go  beyond  the  limits  which 
have  been  assigned  to  it.  This  delegation  of  powers 
has  been  made  by  the  fundamental  law,  which  no 
one  department  of  the  government,  nor  all  the  de- 
partments united  have  authority  to  change.  That 
can  only  be  done  by  the  people  themselves.  A 
power  has  been  given  to  the  Legislature  to  propose 
amendments  to  the  Constitution,  which,  when  ap- 
proved and  ratified  by  the  people,  became  a  part  of 
the  fundamental  law.  But  no  power  has  been  dele- 
gated to  the  Legislature  to  call  a  convention  to 
revise  the  Constitution.  That  is  a  measure  which 
must  come  from,  and  be  the  act  of,  the  people 
themselves.     Neither  the   calling  of  a  convention 
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nor  the  convention  itself  is  a  proceeding  under  the 
Constitution.  It  is  above  and  beyond  the  Constitu- 
tion. Instead  of  acting  under  the  forms  and  within 
the  limits  prescribed  by  that  instrument,  the  very 
business  of  a  convention  is  to  change  those  forms 
and  boundaries  as  the  public  interest  may  seem  to 
require.  A  convention  is  not  a  government  measure, 
but  a  movement  of  the  people,  having  for  its  object 
a  change,  either  in  whole  or  in  part,  of  the  existing 
form  of  government. 

"As  the  whole  people  have  not  only  omitted  to 
confer  any  power  on  the  Legislature  to  call  a  con- 
vention, but  have  also  prescribed  another  mode  of 
amending  the  organic  law,  we  are  unable  to  see  that 
the  act  of  1845  had  any  obligatory  force  at  the  time 
of  its  enactment.  It  could  operate  by  way  of  advice, 
or  recommendation,  and  not  as  law.  It  amounted 
to  nothing  more  than  a  proposition  or  suggestion  to 
the  people  to  decide  whether  they  would  or  would 
not  have  a  convention.  That  question  the  people 
have  settled  in  the  affirmative,  and  the  law  derives 
its  obligation  from  that  act  and  not  from  the  power 
of  the  Legislature  to  pass  it. 

"The  people  have  not  only  decided  in  favor  of  a 
convention,  but  they  have  determined  that  it  shall 
be  held  in  accordance  with  the  provisions  of  the  act 
of  1845.  No  other  proposition  was  before  them, 
and,  of  course,  their  votes  could  have  had  reference 
to  nothing  else.  They  have  decided  on  the  time 
and  manner  of  electing  delegates  and  how  they  shall 
be  apportioned  among  the  several  counties. 

"  If  the  act  of  the  last  session  is  not  a  law  of  the 
Legislature  but  a  law  made  by  the  people  themselves, 
the  conclusion  is  obvious  that  the  Legislature  cannot 
annul  it,  or  make  any  substantial  change  in  its  pro- 
vision. If  the  Legislature  can  alter  the  rule  of  rep- 
resentation, it  can  repeal  the  law  altogether,  and 
thus  defeat  a  measure  which  has  been  willed  by  a 
higher  power. 

"  A  change  in  the  fundamental  law,  when  not 
made  in  the  form  which  the  law  has  prescribed, 
must  always  be  a  work  of  the  utmost  delicacy. 
Under  any  other  form  of  government  than  our  own, 
it  could  amount  to  nothing  less  than  a  revolution. 
The  greatest  care  should  therefore  be  taken  that 
nothing  be  done  which  can  give  rise  to  doubts  or 
difficulties  in  the  choice  of  delegates,  or  the  har- 
monious organization  and  action  of  the  convention. 
A  controversy  about  the  number  of  delegates  to 
which  any  county  is  entitled  may  lead  to  irregular 
and  disorderly  proceedings  at  the  election,  and  an 
imperfect  expression  of  the  will  of  the  electors  in 
the  choice  of  delegates.  It  may  embarrass  the  in- 
spectors of  elections  and  the  canvassers  of  votes. 
It  may  also  tend  to  disorder  in  the  convention  where 
the  question  must  finally  be  settled  who  are  and  who 
are  not  members  of  the  body." 


This  language  is  the  more  significant,  in  view  of 
the  fact  that  neither  the  act  of  1845  nor  the  act  of 
1846  contained  a  provision  similar  to  that  found  in 
the  act  of  1893,  conferring  upon  the  convention  the 
power  to  adjudge  the  qualifications  and  elections  of 
its  members. 

That  a  body  of  this  character  must,  ex  netemtale, 
be  invested  with  quasi-judicial  powers  with  respect 
to  its  organization  and  the  conduct  of  its  business, 
although  there  is  no  express  grant  of  power  in  the 
Constitution,  becomes  further  evident  from  the  nu- 
merous adjudications  recognizing  the  right  of  legis- 
lative bodies  to  expel  their  members  and  to  punish 
for  contempt,  not  only  those  who  are  constituents 
of  the  body  exercising  the  power,  but  also  strangers 
who  may  be  guilty  of  disorderly  conduct,  recusant 
witnesses,  and  others  who  perform  acts  tending  to 
obstruct  its  proceedings. 

In  Hiss  v.  Bartlett,  3  Gray  (Mass.),  473,  Chief 
Justice  Shaw  said,  in  a  case  involving  the  right  of 
the  Legislature  to  expel  one  of  its  members: 
"  There  is  nothing  to  show  that  the  framers  of  the 
Constitution  intended  to  withhold  this  power.  It 
may  have  been  given  expressly  in  other  States,  either 
ex  majori  cautula  or  for  the  purpose  of  limiting  it  by 
requiring  a  vote  of  more  than  a  majority. 

"It  is  suggested  that  the  true  remedy  is  by  im- 
peachment. But  that  form  of  proceeding  has  never 
been  applied  to  members  of  the  Legislature ;  and 
would  be  slow,  laborious  and  expensive,  and  inade- 
quate to  the  object  sought  to  be  attained.  Impeach- 
ment lies  only  for  purpose  of  punishment  by  depri- 
vation of  office  and  disqualification  to  hold  office, 
leaving  the  offender  still  liable  to  indictment  if  the 
offense  be  indictable. 

"  The  power  of  expulsion  is  a  necessary  and  inci- 
dental power  to  enable  the  house  to  perform  its  high 
functions,  and  it  is  necessary  to  the  safety  of  the 
State.  It  is  a  power  of  protection.  A  member  may 
be  physically,  mentally  or  morally,  wholly  unfit;  be 
may  be  afflicted  with  a  contagious  disease,  or  insane, 
or  noisy,  violent  and  disorderly,  or  in  the  habit  of 
using  profane,  obscene  or  abusive  language.  It  is 
necessary  to  put  extreme  cases  to  test  a  principle. 
If  the  power  exist,  the  house  may  necessarily  be 
the  sole  judge  of  the  exigency  which  may  justify 
and  require  its  exercise.  As  to  the  law  and  custom 
of  Parliament,  the  authorities  cited  clearly  show  that 
the  jurisdiction  to  commit  and  also  to  expel  has 
long  been  recognized,  not  only  in  Parliament,  but 
in  the  courts  of  law,  for  the  purpose  of  protection 
and  punishment. 

"  But  there  is  another  consideration  which  seems 
to  render  it  proper  to  look  into  the  law  and  practice 
of  Parliament,  to  some  extent.  I  am  strongly  in- 
clined to  believe,  as  above  intimated,  that  the  power 
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to  commit  and  to  expel  its  members  was  not  given 
to  the  Hoose  and  Senate  respectively,  because  it  was 
regarded  as  inherent,  incidental  and  necessary,  and 
must  exist  in  every  aggregate  and  deliberative  body, 
in  order  to  the  exercise  of  its  functions,  and  because 
without  it  such  a  body  would  be  powerless  to  ac- 
complish the  purposes  of  its  Constitution,  and  there- 
fore any  attempt  to  express  or  define  it  would  impair 
rather  than  strengthen  it.  This  being  so,  the  prac- 
tice and  usage  of  other  legislative  bodies,  exercising 
the  same  functions  under  similar  exigencies;  and 
the  reasons  and  grounds  existing  iu  the  nature  of 
things,  upon  which  their  rules  and  practice  have 
been  founded,  may  serve  as  an  example  and  as  some 
guide  to  the  adoption  of  good  rules  when  the  exi- 
gencies arise  under  our  Constitution.  Bat  inde- 
pendently of  parliamentary  custom  and  usages,  our 
legislative  houses  have  the  power  to  protect  them- 
selves, by  the  punishraeut  and  expulsion  of  a  mem- 
ber." 

In  People,  ex  rel.  McDonald,  v.  Keeler,  99  N.  T. 
463,  the  power  of  the  Senate  to  punish  a  witness 
summoned  before  an  investigating  committee  was 
involved.  The  proceedings  were  instituted  under 
the  provisions  of  the  Revised  Statutes,  which  were 
however  claimed  to  be  unconstitutional,  in  that  they 
permitted  the  Senate  to  exercise  a  power  judicial  in 
its  nature,  and  that  the  Constitution  being  silent 
on  the  subject,  intended  to  withhold  from  the  Leg- 
islature the  right  to  exercise  such  judicial  functions. 
The  objection  wns  however  disapproved  by  the 
court,  Judge  Rapallo  saying:  "At  the  time  of  their 
enactment,  as  appears  by  the  note  of  the  revisers,  it 
was  assumed  that  although  the  State  Constitution  of 
1821  was  silent  upon  the  subject  of  the  privileges  of 
the  Legislature,  or  of  either  house,  yet  that  it  was 
not  intended  to  deprive  the  two  houses  of  the  power, 
which  the  revisers  characterized  as  indispensable, 
of  punishing  contempts,  which  it  bad  then  been  de- 
termined by  the  Supreme  Court  of  the  United  States 
in  the  case  of  Anderson  v.  Dunn,  6  Wheat.  204,  was 
possessed  by  the  houses  of  Congress  by  necessary 
implication,  the  Constitution  of  the  United  States 
being  equally  silent  upon  the  subject,  and  it  was 
deemed  proper  to  provide  a  legislative  definition  of 
those  privileges  of  the  houses  and  their  members, 
the  breach  of  which  should  be  regarded  as  a  con- 
tempt. With  this  view,  the  new  provisions  were 
framed.       See  note  to  tit.  2,  chap.  7,  part  1,  R.  S. 

"  The  Constitution  of  the  United  States  declares, 
in  terms,  that  the  judicial  power  of  the  United 
States  shall  be  vested  in  one  Supreme  Court,  and  in 
such  inferior  courts  as  the  Congress  may  from  time 
to  time  order  and  establish.  Although  no  similar 
declaration  is  contained  in  the  Constitution  of  this 
State,  still  it  is  a  recognized  principle  that  in  the 
division  of  power  among  the  great  departments  of 


government,  the  judicial  power  has  been  committed 
to  the  judiciary,  as  the  executive  power  has  been 
committed  to  the  executive  department,  and  the 
legislative  to  the  Legislature,  and  that  body  has  no 
power  to  assume  the  functions  of  the  judiciary  to 
determine  controversies  among  citizens  or  even  to 
expound  its  own  laws,  so  as  to  control  the  decisions 
of  the  courts  in  respect  to  past  transactions.  People 
v.  Supervisors,  18  N .  Y.  432.  To  declare  what  the 
law  shall  be  is  a  legislative  power;  to  declare  what 
it  is,  or  has  been,  is  judicial.  Thompson,  J.,  in 
Dash  v.  VanKleeck,  7  Johns.  498.  But  notwith- 
standing this  general  division  of  powers,  certain 
powers  in  their  nature  judicial  are  by  the  express 
terms  of  the  Constitutions  vested  in  the  Legisla- 
ture. 

The  power  of  removal  of  certain  judicial 
officers  for  cause  is  given  by  the  Constitution 
to  the  Assembly.  Each  house  is  made  the 
judge  of  the  qualifications  of  the  Senate  and 
Assembly,  and  involves  inquiries  judicial  in 
their  nature,  and  by  statute  certain  other  officers 
may  be  removed  by  the  Senate  on  recommendation 
of  the  governor.  1  R.  S.  125,  §  41.  I  think  it 
would  be  going  too  far  to  aay  that  every  statute  is 
necessarily  void  which  involves  action  on  the  part 
of  either  house,  partaking  in  any  degree  of  a  judicial 
character,  if  not  expressly  authorized  by  the  Con- 
stitution. Where  the  statute  relates  to  the  pro- 
ceedings of  the  legislative  body  itself,  and  is  necessary 
or  appropriate  to  enable  it  to  perform  its  constitu- 
tional functions,  I  cannot  regard  it  as  such  an  in- 
vasion of  the  province  of  the  judiciary  as  should 
bring  it  within  any  implied  prohibition  of  the  State 
Constitution.  That  instrument  contains  no  express 
provision  declaring  any  of  the  privileges  of  the  mem- 
bers of  either  house,  except  that  for  any  speech  or 
debate  in  either  house,  the  member  shall  not  be 
questioned  in  any  other  place.  Even  the  privilege 
of  exemption  from  arrest  during  the  sessions  is  not 
declared.  No  power  to  keep  order  or  to  punish 
members  or  others  for  disorderly  conduct,  or  to  ex- 
pel a  member  is  contained  in  the  State  Constitution 
as  it  is  in  the  Constitution  of  the  United  States. 
All  these  matters  are  in  this  State  left  under  the 
regulations  of  the  statutes  and  there  is  not  even  ex- 
press authority  to  enact  such  statutes.  R.  8., 
chap.  7,  tit.  2.  The  necessity  of  the  powers  men- 
tioned is  apparent,  and  is  conceded  in  all  the  author- 
ities (see  Cooley's  Const.  Lim.  188),  yet  it  is  equally 
apparent  that  statutes '  upon  the  subject  must 
authorize  some  action  partaking  of  a  judicial  char- 
acter. If  that  feature  is  a  fatal  objection  it  annuls 
all  the  statutory  provisions  in  which  it  appears.  *  * 

"The  same  principle  which  renders  it  the  duty 
of  the  courts  to  hold  legislative  action  illegal  when 
it  unduly  encroaches  upon  the  province  of  the  ju- 
diciary, forbids  interference  by  the  latter  with  the 
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action  of  legislative  bodies  or  the  exercise  of  their 
discretion  in  matters  within  the  range  of  their  con- 
stitutional powers." 

In  Wilkens  v.  Willet,  4  Abb.  Ct.  A  pp.  Dec.  601, 
the  court,  considering  the  general  power  of  Con- 
gress to  subpoena  witnesses  to  testify  before  it,  and 
to  punish  disobedience  of  its  process,  said :  "  That 
the  power  exists  admits  of  no  doubt  whatever.  It 
is  a  necessary  incident  to  the  sovereign  power  of 
making  laws;  and  its  exercise  is  often  indispensable 
to  the  great  end  of  enlightened,  judicious  and 
wholesome  legislation.  The  power  is  rather  judicial 
in  its  nature,  but  in  a  legislative  body  exists  as  an 
auxiliary  to  the  legislative  power  only.  In  the 
earlier  history  of  the  country  from  which  our  insti- 
tutions, both  of  law  and  legislation,  are  principally 
derived,  judicial  and  legislative  functions  existed 
in  and  were  exercised  by  the  same  body.  And 
when  they  were  afterward  separated,  and  each 
came  to  be  exercised  by  a  separate  tribunal  or  body, 
the  legislative  body  necessarily  retained  a  sufficient 
amount  of  the  judicial  power  to  enable  it  to  investi- 
gate fully  and  to  comprehend  thoroughly  any  and 
every  subject  upon  which  the  body  proposed  to  act 
in  its  legislative  capacity.  This  included  the  power 
to  subpoena  witnesses  to  give  evidence,  to  compel 
them  to  attend  and  testify,  and  to  punish  for  diso- 
bedience and  contempt  in  refusing  to  attend,  or  in 
refusing  to  testify  upon  attendance.  The  power  to 
punish  for  disobedience  and  contempt  is  a  necessary 
incident  to  the  power  to  require  and  compel  attend- 
ance." 

These  authorities  are  an  ample  refutation  of  the 
claim  that  the  judiciary  alone  has  the  right  to  exer- 
cise power  judicial  in  its  nature,  and  that  it  is  neces- 
sary that  in  all  cases  the  right  should  be  expressly 
conferred. 

It  is  equally  well  settled  that  where  the  power  is 
lodged  in  a  legislative  body  to  judge  of  the  elec- 
tions, returns  and  qualifications  of  its  own  members, 
such  power  is  exclusive  and  cannot  by  its  own  con- 
sent, or  by  legislative  action,  be  vested  in  any  other 
tribunal  or  officer,  and  cannot  be  questioned 
by  the  executive  or  judical  departments  of  the 
government.  Opinion  of  the  Justices,  56  N.  H. 
570;  State  v.  Gilmore,  20  Kans.  551;  State  v. 
Tomlinaon,  id.  692;  People  v.  Mahaney,  13  Mich. 
481. 

Thus  far  the  question  has  been  considered  upon 
the  theory  that  the  convention,  in  passing  upon  the 
election  and  qualification  of  its  members,  acts  in  a 
quasi-judicial  capacity.  This  however  is  by  no 
means  conceded.  It  is  merely  a  power  inseparable 
from,  inherent  in,  and  incidental  and  necessary  to, 
the  political  powers  possessed  by  the  convention  or 
by  any  legislative  body.  Every  department  of  the 
government  and  every  officer  in  every  department 
in  the  performance  of  his  duties  must  frequently 


act  in  a  quasi-judicial  capacity.  (Questions  of  ex- 
pediency, of  public  policy,  frequently  arise  which, 
although  they  call  for  the  exercise  of  judgment  and 
discretion,  are  not  proper  subjects  of  judicial  cog- 
nizance. Controversies  often  arise  with  respect  to 
the  organization  of  a  Legislature  and  as  to  which  of 
several  governments  of  a  State  is  the  constitutional 
government.  None  of  these  can  come  within  the 
jurisdiction  of  the  courts  for  judgment  or  decision, 
because  these  bodies  are  subject  to  no  judicial  au- 
thority. A  political  problem  arises,  which  can  only 
be  determined  by  public  opinion,  compromise  or  a 
resort  to  force.  Luther  v.  Borden,  7  How.  (U.  S.) 
1 ;  State  of  Georgia  v.  Stanton,  6  Wall.  50 ;  Jones 
v.  United  States,  137  U.  S.  217;  In  re  Cooper,  143 
U.  S.  472;  Kerr  v.  Trego,  47  Penn.  St.  292;  Robert- 
son v.  State,  109  Ind.  79. 

In  the  first  of  these  cases  Mr.  Justice  Woodbury, 
in  his  dissenting  opinion,  which  however,  on  this 
point,  was  in  entire  accord  with  that  of  the  majority 
of  the  court,  said : 

"  Fortunately  for  our  freedom  from  political  ex- 
citements in  judicial  duties,  this  court  can  never, 
with  propriety,  be  called  on  officially  to  be  the  um- 
pire in  questions  merely  political.  The  adjustment 
of  these  things  belongs  to  the  people  and  their 
political  representatives  either  in  the  State  or  the 
general  government." 

So  it  has  been  held  that  the  chief  executive  officer 
of  a  State  in  the  exercise  of  his  political  or  executive 
powers  or  the  functions  which  are  -confided  to  his 
discretion  by  the  Constitution  is  entirely  independent 
of  the  judiciary,  and  the  latter  cannot  use  its  pro- 
cess either  to  direct  or  to  prohibit  the  performance 
of  such  executive  acts  or  to  regulate  the  manner  of 
their  exercise.  Commonwealth  v.  Denison,  24 
How.  (U.  S.)  66;  In  re  Dennett,  32  Me.  508; 
Mauran  v.  Smith,  8  R.  I.  192;  State  v.  Governor, 
25  N.  J.  Law,  351. 

In  the  case  last  cited,  Chief  Justice  Greene  said: 

"All  the  powers  conferred  by  the  Constitution 
on  the  governor  are  political  powers,  all  the  duties 
enjoined  are  political  duties.  Touching  all  the 
powers  conferred  on  the  executive,  by  the  Constitu- 
tion, ho  is  entirely  independent  of  the  control  of  the 
judiciary,  being  responsible  to  the  people  alone  and 
liable  to  impeachment  for  misdemeanor  in  office. 

"  While  it  is  the  acknowledged  duty  of  courts  of 
justice  to  exert  all  their  appropriate  powers  for  the 
redress  of  a  private  wrong,  it  is  no  less  a  duty  sedu- 
lously to  guard  against  any  encroachment  upon  the 
right  or  usurpation  of  the  powers  of  the  co-ordinate 
departments  of  government  in  the  delicate  and 
complicated  machinery  of  our  republican  system,  it 
is  of  the  utmost  importance  that  each  department 
of  the  government  should  confine  itself  strictly 
within  the  limits  prescribed  by  the  Constitution. 
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"It  is  obvious  that  the  exercise  of  the  power  now 
invoked  will  have  a  direct  and  immediate  tendency 
to  bring  the  executive  and  judicial  departments  of 
the  government  into  conflict.  It  cannot  alter  the 
principle  that  in  the  present  case  the  governor  as- 
sents to  the  application.  We  have  Mr.  Jefferson's 
authority  for  saying,  that  if  the  Supreme  Court  had 
granted  a  mandamus  in  the  case  of  Marbury  v. 
Madison,  1  Cranch,  137,  he  should  have  regarded  it 
as  trenching  on  his  appropriate  sphere  of  duty;  that 
he  had  instructed  Mr.  Madison  not  to  deliver  the 
commission,  and  that  he  was  prepared,  as  President 
of  the  United  States,  to  maintain  his  own  construc- 
tion of  the  Constitution  with  all  the  powers  of  the 
government  against  any  control  that  might  be  at- 
tempted by  the  judiciary,  in  effecting  what  he  re- 
garded as  the  rightful  powers  of  the  executive  and 
Senate  within  their  peculiar  departments.  Jeffer- 
son's Works,  vol.  4,  pp.  75,  817,  372." 

What  is  true  of  the  relations  between  the  judicial 
and  the  executive  departments  of  the  government, 
is  equally  true  of  the  relations  of  the  former  with 
the  legislative  departments.  While  it  is  within  the 
undoubted  province  of  the  courts  to  pass  upon  the 
constitutionality  of  acts  performed  by  such  bodies, 
their  judicial  functions  are  in  suspense  until  there 
has  been  action.  To  attempt  to  interfere  with  the 
co-ordinate  branches  of  the  government  so  as  to 
prevent  them  from  acting  at  all,  or  to  prescribe  the 
methods  to  be  pursued,  would  be  a  direct  attack 
upon  our  political  system. 

Irrespective  of  these  important  considerations 
there  is  another  reason  why  the  Supreme  Court  does 
not  possess  the  right  to  prohibit  the  convention  from 
considering  the  pending  contest.  The  clause  of  the 
Constitution  which  creates  the  Constitutional  Con- 
vention requires  the  Legislature  "  to  provide  by  law 
for  the  election  of  delegates  to  such  convention." 
This  leaves  it  within  the  discretion  of  the  Legisla- 
ture to  regulate  the  method  of  conducting  the  elec- 
tion and  of  determining  the  result  so  long  as  it  does 
not  infringe  upon  the  powers  properly  pertaining  to 
the  convention.  In  the  exercise  of  this  authority 
the  Legislature,  in  the  act  of  1898,  providing  for 
the  election  of  delegates,  declared  that  the  con- 
vention should  have  the  power  to  judge  the  elec- 
tions and  qualifications  of  its  members.  This  was  a 
legitimate  exercise  of  the  power  conferred  upon  the 
Legislature  by  the  Constitution.  The  election  pro- 
vided for  was  an  election  subject  to  the  power  of 
the  convention  to  pass  upon  the  qualifications  and 
elections  of  the  persons  claiming  to  be  elected. 

The  provision  was  moreover  ratified  and  adopted 
by  the  people  in  electing  delegates  to  exercise  the 
powers  so  provided  for.  The  election  of  delegates 
under  this  law  was  the  election  of  officers  to  exercise 
this  specific  power  among  others.  In  the  words  of 
Judges   Bronson,    Beardsley    and   Jewett,    above 


I 


quoted,  "  The  people  have  not  only  decided  in 
favor  of  a  convention,  but  they  have  determined 
that  it  shall  be  held  in  accordance  with  the  pro- 
visions of  the  act."         Louis  Marshall, 

Charles  H.  Tbdax, 
Elihu  Root, 

Sub-  Committee. 
> 

FIRST    EQUITY    DECISION    UNDER    THE 
NEW  AMENDMENT  TO  THE  CODE. 

N  a  suit  brought  by  the  People's  Trust  Company 
as  executor  of  Eliza  Smith  for  a  determination 
as  to  the  validity  of  a  direction  of  the  testator  that 
upon  the  death  of  her  brothers  her  estate,  amount- 
ing to  $38, 000,  should  be  divided  equally  between 
the  Association  for  the  Relief  of  Respectable  Aged 
Indigent  Females  and  the  Presbyterian  Home  for 
Aged  Women,  the  will  having  been  executed  within 
sixty  days  of  the  testator's  death,  Judge  Ingraham, 
in  the  New  York  Special  Term,  filed  on  Friday  of 
last  week  the  first  "decision"  under  the  amend- 
ment to  the  Code  dispensing  with  the  requirements 
that  judges  file  findings  of  law  and  fact.  The  fol- 
lowing is  the  form  of  the  decision : 

"  Tbia  cause  baring  been  tried  at  a  Special  Term  of  this 
court,  held  in  the  court-house,  in  the  city  of  New  York,  In  the 
month  of  May,  1804,  and  the  parties  having  appeared  by  coun- 
sel, and  the  testiniony  presented  having  been  duly  heard  and 
considered,  the  court  makes  this  decision,  stating  concisely  the 
grounds  upon  which  the  issues  iu  this  action  are  hereby  de- 
cided, to-wit:  The  court  derides  that  the  residuary  bequest 
contained  in  the  will  of  Eliza  Smith,  deceased,  Is  in  all  respects 
valid,  and  that  the  defendants,  the  Association  for  the  Relief 
of  Respectable  Aged  Indigent  Females  and  the  Presbyterian 
Home  for  Aged  Women,  are  entitled  to  the  residuary  estate  in 
equal  shares  upon  the  death  of  the  beneficiaries  for  life.  The 
court  states  the  ground  of  this  decision  to  be  that  the  limita- 
tion as  to  the  power  of  the  said  corporations  to  take  a  bequest 
contained  in  a  will  executed  within  two  months  of  the  death 
of  the  testator,  contained  In  chapter  413  of  the  Laws  of  1648, 
does  not  affect  the  said  corporations. 

"  Judgment  so  construing  the  said  will  is  therefore  directed, 
with  costs  to  all  parties,  to  be  paid  out  of  the  estate. 

"  Qkoroe  L.  Ihoraham. 

' '  Dated  New  York,  June  1, 18M. " 


EX-PRESIDENT  HARRISON  AT  THE  BAR. 

GENERAL  BENJAMIN  HARRISON,  ex-Presi- 
dent of  the  United  States,  appeared  before 
the  bar  of  the  United  States  Court  of  Appeals  in 
this  city  on  Thursday,  took  the  usual  oath  and  was 
admitted  to  the  bar  of  that  court.  General  Harri- 
son was  an  excellent  lawyer  before  he  was  President 
of  the  United  States.  His  experience  as  President 
must  have  given  him  an  insight  into  men  and  things 
which  add  greatly  to  his  efficiency  as  a  counsellor. 
It  is  an  experience  which  comes  to  but  few  lawyers. 
The  object  of  his  visit  here  was  to  appear  for  the 
appellee  in  the  case  of  the  Cincinnati,  Hamilton  & 
Dayton  Railway  Company  against  W.  R.  McEeen 
in  this  court.  His  former  legal  associate,  ex-At- 
torney-General W.  H.  H.  Miller  of  Indianapolis,  is 
assisting  General  Harrison  in  the  case.  It  is  not 
every  day  that  an  ex-President  of  the  United  States 
and  an  ex-attorney-general  are  seen  practicing  law 
together  in  a  court  of  justice.—  Chicago  Legal  News, 
June  2. 
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Questionable    Amendments    to    the    Code    or 

Civh,  Procedure. 
Bditor  of  the  Albany  Law  Journal: 

The  amendmeuts  of  sections  993  and  1032  and  the 
repeal  of  section  1023  of  the  Code  of  Civil  Procedure 
by  the  last  session  of  the  Legislature  have  radically 
changed  in  some  important  aspects  the  practice 
heretofore  prevailing  in  the  trial  of  cases  by  referees, 
or  by  courts  without  a  jury.  It  is  doubtful  whether 
this  recent  legislation  will  not  cause  more  confusion 
than  it  was  apparently  intended  to  prevent,  and 
whether  in  aJarge  number  of  cases  it  will  not  de- 
prive defeated  suitors  of  reversals  of  erroneous 
judgments. 

By  the  repeal  of  section  1023,  the  former  practice 
of  submitting  requests  for  findings  of  fact  and 
rulings  upon  questions  of  law  is  abrogated.  Previous 
decisions  of  the  courts  had  so  construed  this  section 
as  to  allow  requests  for  findings  of  such  facts  only 
as  were  necessary  to  uphold  the  proper  determina- 
tion of  the  issues.  Courts  and  referees  were  not  re- 
quired to  pass  upon  the  evidence  tending  to  estab- 
lish such  facts,  nor  were  they  required  to  analyze  a 
request  embodying  several  propositions,  and  sepa- 
rately pass  upon  the  several  propositions  contained 
in  a  single  request.  Mulford  v.  Yager,  17  Civ.  Proc. 
Rep.  371;  Bank  of  Attica  v.  Met.  Nat.  Bank,  97  N. 
Y.  639;  Davis  v.  Leopold,  87  id.  620.  An  observ- 
ance of  these  rules  would  have  protected  courts  and 
referees  from  the  impositions  sometimes  practiced 
by  the  presentation  of  voluminous  requests  embody- 
ing, not  the  essential  facts  material  to  the  issues, 
but  evidence  supposed  to  establish  the  facts  con- 
tended for.  Courts  and  referees  would  have  been 
justified  in  ignoring  such  requests,  and  a  refusal  to 
pass  upon  them  is  not  a  finding  to  the  contrary. 
Lawrenceville  Clement  Co.  v.  Parker,  21  Civ.  Proc. 
Rep.  263. 

It  was  the  purpose  of  the  Legislature  in  originally 
enacting  section  1023  to  allow  suitors  to  request 
findings  on  any  proposition  deemed  pertinent  to  the 
issues,  and  to  allow  the  defeated  party  the  benefit 
of  the  facts  so  found,  or  an  exception  to  the  refusals 
to  find  in  those  cases  where  the  judgment  of  the 
appellate  courts  should  differ  from  that  of  the  trial 
courts  or  referees  as  to  the  pertinency  of  the  propo- 
sitions found  or  declined.  The  appellate  courts 
have  reversed  judgments  on  account  of  the  facts 
found,  or  the  refusals  of  trial  courts  or  referees  to 
pass  upon  such  propositions.  If  the  trial  court  or 
referee  is  of  the  opinion  that  a  request  to  find  em- 
braces matters  of  fact  pertinent  to  the  issues,  there 
can  be  no  good  reason  why  the  request  should  not 
be  allowed.  Heretofore,  if  in  the  opinion  of  the 
court  or  referee,  a  requested  id  not  state  facts,  or  the 


matter  requested  was  not  pertinent  to  the  issues,  the 
court  or  referee  could  readily  decline  to  find  as  re- 
quested, or  decline  to  pass  upon  the  request,  and 
upon  an  exception  to  the  ruling,  the  appellate 
court  could  review  the  determination  of  the  trial 
court  or  referee  as  to  whether  the  matter  requested 
was  impertinent  or  contrary  to  the  fact.  When 
properly  presented,  such  requests  materially  assist 
trial  courts  and  referees,  as  they  distinctly  call  atten- 
tion to  the  positions  of  both  parties  as  to  the  facts 
controverted.  The  Legislature  has  not  provided 
auy  substitute  for  this  practice. 

As  the  law  now  stands,  appellate  courts  on  ap- 
peals from  such  judgments  are  practically  confined 
to  reviewing  rulings  on  admissions  or  rejections  of 
evidence  or  the  sufficiency  or  effect  of  evidence. 
Though  the  undisputed  evidence  may  establish  facts 
hostile  to  the  decision  or  report,  still  if  such  facts 
are  not  found  iu  the  decision  or  report  the  defeated 
party  is  now  apparently  remediless.  In  Thompson 
v.  Bank,  83  N.  Y.  1,  the  court  say:  "It  is  the  set- 
tled law  that  on  appeal  to  this  court  no  fact  can  be 
considered  for  the  purpose  of  reversing  a  judgment 
unless  it  is  either  stated  in  the  findings  or  requested 
to  be  found  on  uncontroverted  evidence."  In 
Equitable  Co-operative  Co.  v.  Hersee,  103  N.  Y.  25, 
the  court  say :  "  It  is  only  for  the  purpose  of  affirm- 
ing a  judgment  that  the  court  will  look  at  the  evi- 
dence to  supply  a  fact  not  specified  in  the  findings." 
In  Travis  v.  Travis,  122  N.  Y.  449,  the  court  say: 
"An  omission  to  find  facts  claimed  by  the  un- 
successful party  to  be  warranted  by  the  evidence 
can  only  be  taken  advantage  of  by  an  exception  to 
a  refusal  to  so  find  upon  request  duly  made  as  re- 
quired by  the  Code." 

As  amended,  section  1022  gives  the  court  or  ref- 
eree the  power  both  to  make  a  decision  or  report, 
stating  the  facts  found  and  the  conclusion  of  law, 
and  direct  the  judgment  to  be  entered  thereon,  or 
file  a  "decision"  stating  the  grounds  upon  which 
the  issues  have  been  decided  and  direct  the  judg- 
ment to  be  entered  thereon.  It  is  far  from  being 
clear  what  significance  will  be  attached  to  the  word 
"  decision  "  in  this  recent  amendment.  Under  the 
ruling  in  Lyon  v.  Manhattan  Railway  Co.,  142  N. 
Y.  298,  and  under  section  8855  so  far  as  relates  to 
this  question,  the  Code  with  all  its  amendments 
must  be  read  together  and  viewed  as  one  act  passed 
at  the  same  time. 

Subdivisions  of  section  3343  prescribes:  "The 
word  '  report,'  when  used  in  connection  with  a  trial, 
or  other  inquiry,  or  a  judgment,  means  a  referee's 
report;  and  the  word  'decision,'  when  used  in  the 
same  connection,  means  the  decision  of  the  court 
upon  a  hearing,  or  the  trial  of  an  issue,  before  the 
court  without  a  jury." 

As  it  now  stands,  the  first  clause  of  section  1023 
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draws  a  clear  distinction  between  the  decision  of 
a  court  and  the  report  of  a  referee;  but  the  recently 
added  clause  seems  to  ignore  it.  and  to  make  the 
word  "  decision  "  applicable  to  the  determinations 
of  both  courts  and  referees  indiscriminately.  It  is 
probable  that  considerable  uncertainty  will  follow 
before  it  is  understood  what  is  meant  by  the  phrase 
' '  the  ground*  upon  which  sueh  issues  have  been  decided," 
which  has  been  recently  added.  It  is  evident  that 
the  Legislature  did  not  mean  that  the  "grounds" 
of  the  decision  should  mean  the  same  as  the  facts 
upon  which  the  conclusions  of  law  are  based ;  but 
what  it  did  mean  by  this  phrase  as  it  occurs  in  the 
statute  is  very  uncertain.  Heretofore,  it  has  been 
held  that  the  findings  of  fact  must  justify  the  con- 
clusions of  law.  Will  it  now  be  contended  that  the 
"grounds"  of  the  decision  must  embrace  facts 
which  warrant  the  judgment? 

Passing  from  this  clause  to  the  next  clause  re- 
cently added,  further  uncertainty  appears.  "  Wher- 
ever judgment  is  entered  on  a  decision  which  does 
not  state  separately  the  facts  found,  the  defeated 
party  may  file  an  exception  to  such  decision."  Is 
it  to  be  understood  that  an  exception  cannot  here- 
after be  properly  taken  to  a  decision  in  which  the 
facts  found  and  conclusions  of  law  are  properly 
separated?  If  this  provision  simply  means  what  it 
would  literally  import,  it  is  superfluous.  Sections 
992-994  contain  ample  provisions  for  such  excep- 
tions. The  amendment  further  provides  that  on 
an  appeal  in  such  a  case  "  the  Qeneral  Term  of  the 
court  in  which  the  actinn  it  pending  shall  review  till 
questions  of/act  and  of  law.''''  This  provision  is  also 
superfluous,  unless  it  was  thereby  intended  to  limit 
the  power  of  courts  to  review  judgments  on  appeal 
on  questions  of  fact  and  of  law  to  those  cases  where 
the  decision  "does  not  state  separately  the  facts 
found." 

Section  1346  provides  "  Where  the  judgment  was 
rendered  upon  a  trial  by  a  referee  or  by  the  court 
without  a  jury,  the  appeal  may  be  taken  upon  ques- 
tions of  law,  or  upon  the  facts,  or  both." 

Section  1817  defines  the  power  of  courts  on  such 
appeals.  The  matter  added  by  the  recent  amend- 
ment to  section  1022  seems  to  apply  exclusively  to 
appeals  to  the  Qeneral  Term  of  the  same  court  in 
which  actions  are  pending,  and  is  not  applicable  to 
appeals  to  the  Supreme  Court  from  an  inferior  court 
allowed  by  section  1340. 

These  recent  amendments  are  likely  to  make  it 
necessary  to  prepare  cases  and  exceptions  on  appeals 
in  many  cases  where  appeals  could  otherwise  be  de- 
termined upon  judgment-rolls,  and  to  cause  an 
amount  of  uncertainty  in  proceedings  to  construe 
these  provisions  which  cannot  be  accurately  esti- 
mated.    It  has  been  the  tendency  of  courts  to  re- 


strict rather  than  to  enlarge  the  limits*  within  which 
a  review  of  the  determinations  of  trial  courts  may 
be  had.  If  there  is  a  tendency  of  trial  courts  to 
make  arbitrary  rulings,  it  is  best  restrained  by  the 
untrammelled  review  of  their  determinations.  The 
inability  of  suitors  to  review  the  judgments  of  the 
United  States  District  Courts  in  criminal  cases,  ex- 
cept in  rare  instances,  has  sometimes  caused  ref- 
erence to  them  as  Star  Chamber  tribunals. 
Very  truly  yours, 

B.  Fhank  Dakk. 
'  Buffalo,   May  31,  1894. 

The  Supreme  Court  ok  North  Dakota — The 
Pride  and  Glory  of  the  State — Judge  Bar- 
tholomew. 

Editor  of  the  Albany  Law  Journal  : 

In  many  of  the  eastern  States,  where  the  elective 
system  is  in  vogue,  the  legal  fraternity  have  always 
endeavored,  and  do  now  so  endeavor,  to  unify 
popular  sentiment  so  far  as  to  permit  State  bar 
associations  to  select  and  recommend  to  nominating 
conventions  the  names  of  men  who  are  duly  qualified 
for  judicial  places.  In  but  few  States  have  these 
endeavors  proved  availing.  In  North  Dakota  that 
end  has  been  accomplished.  By  constitutional  pro- 
vision, the  Supreme  Court  of  North  Dakota  has 
appellate  jurisdiction  only,  and  consists  of  three 
judges,  elected  by  the  people.  The  judges  of  the 
Supreme  Court,  immediately  after  the  first  election, 
were,  pursuant  to  law,  classified  by  lots— one  fur 
three,  one  for  five,  and  one  for  seven  years  from  the 
first  Monday  in  December,  1889.  The  judge  having 
the  shortest  term  serves  as  chief  justice,  and  justices 
hereafter  are  to  be  elected  for  six  years.  In  this 
constitutional  lottery,  Guy  C.  H.  Corliss  drew  the 
short  term,  and  thus  became  the  youngest  chief  jus- 
tice in  the  American  Union.  The  Supreme  Court 
of  North  Dakota,  as  at  preseut  instituted,  is  one 
of  the  ablest  tribunals  in  the  United  States.  Its 
learned  and  eminently  fair  and  just  decisions  com- 
mand the  respect  and  admiration  of  leading  jurists 
throughout  the  country,  and  it  should  not  be  allowed 
to  deteriorate  in  ability  if  it  lies  in  the  power  of  the 
people  to  prevent  it.  The  term  of  one  of  the  mem- 
bers of  this  court  expires  with  the  current  year. 
He  should  succeed  himself.  Judge  Bartholomew 
should  be  nominated  and  elected  without  opposition. 
He  richly  deserves  a  re-election.  He  is  an  ideal 
judge,  his  ability  unquestioned,  and  his  high  char- 
acter conceded.  If  the  people  of  the  State  desire 
that  the  high  standing  of  the  Supreme  bench  shall 
be  maintained,  they  will  make  it  their  business  to 
nominate  and  elect  Judge  J.  M.  Bartholomew. 

C.  M.  Hartwick. 
Grand  Forks,  N.  D.,  May  21,  1894. 
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Hand-Book  op  Criminal  Law,  bt  William  L. 
Clark,  Jr.,  of  St.  Paul,  Minn. 
This  is  a  clearly  and  well -arranged  treatise  on 
the  general  principles  of  the  criminal  law,  perhaps 
we  might  more  correctly  say  a  statement  of  the  com- 
mon law  exclusive  of  statutory  enactment  of  any 
State.  The  value  of  such  a  work  lies  in  the  in- 
formation which  may  be  derived  from  it  of  the 
general  principles  of  criminal  law  outside  of  and 
apart  from  the  statutory  enactments  which  prevail 
at  the  present  time  to  so  great  an  extent  in  almost 
every  State  of  the  Union.  The  Hand-Book  is  well  ar- 
ranged and  well  printed,  with  citations  at  the  foot  of 
each  page,  and  is  a  valuable  addition  to  the  works 
on  criminal  law,  not  only  in  States  where  the  com- 
mon law  prevails,  but  also  where,  as  in  New  York 
State,  statutes  have  been  enacted  which  cover  almost 
every  criminal  case.  Published  by  West  Publish- 
ing Company,  St.  Paul,  Minn. 

Outline  Stddt  op  Law,  bt  Isaac  Franklin 
Russell,  D.  C.  L.,  LL.  D.,  Professor  in  the 
University  of  the  City  of  New  York. 

The  work  is  an  outline  of  lectures  which  were 
presented  by  the  author  and  were  prepared  to  serve 
as  a  text-book  on  elementary  law.  The  work  should 
be  of  value  to  students  and  is  pleasantly  presented 
in  a  clear  and  concise  manner  so  as  to  be  easily  used 
by  them  profitably  and  advantageously.  Published 
by  L.  K.  Strouse  &  Company.  Note. — Mr.  Strouse 
is  now  with  the  firm  of  Baker,  Voorhis  &  Co.,  66 
Nassau  street,  New  York  city. 

Painb's  Banking  Laws,  4th  Edition,  by  Willis 
S.  Paine  of  the  New  York  Bar. 

The  statutes  in  relation  to  banking  were  codified 
by  the  statutory  revision  commission,  passed  by  the 
Legislature  and  duly  approved  by  the  governor  in 
the  year  1892.  The  work  of  the  statutory  revision 
commission  is  too  well  known  to  be  added  to  by 
any  thing  that  we  can  say.  This  fourth  edition  of 
Paine's  Banking  Laws  wag  made  necessary  by  the 
codification  of  the  Banking  Laws  by  the  revision 
commission,  and  Mr.  Paine  has  very -ably  commented 
on  their  work  and  arranged  his  book  with  reference 
to  that  and  to  the  amendments  and  additional  acts 
of  Congress  since  the  last  edition.  The  first  part 
contains  a  sketch,  historical  in  its  nature,  of  banks, 
banking  associations  and  individual  bankers,  and  is 
followed  by  articles  on  savings  institutions  and 
moneyed  corporations,  other  than  banks,  banking 
associations  and  savings  institutions.  He  then 
gives  the  Banking  Law  as  enacted  by  the  statutory 
revision  commission,  and  also  the  Statutory  Con- 


struction Law  and  General  Corporation  Law,  Stock 
Corporation  Law,  the  tax  statutes  relating  to  cor- 
porations formed  under  or  subject  to  the  Banking 
Law,  and  the  constitutional  provMons  of  general 
statutes.  The  work  appears  complete  in  every 
way  and  the  historical  sketch  is  especially  worthy 
of  reading  and  close  study.  The  treatise  contains 
over  seven  hundred  pages  with  admirable  index  and 
table  of  contents.  Its  convenience  for  reference 
makes  it  invaluable.  Published  by  Baker,  Voorhis 
&  Company,  66  Nassau  street,  New  York  city. 


RULES  OF  COURT  OF  APPEALS   SUGGES- 
TIONS INVITED. 

AN  act  relating  to  the  uniform  examination  for 
admission  to  practice  as  attorneys  and  coun- 
sellors-at-law  (chap.  760  of  the  Laws  of  1894),  hav- 
ing become  a  law,  the  duty  devolves  upon  the  Court 
of  Appeals  to  revise  its  rules;  and  all  persons  hav- 
ing any  suggestions  to  offer  the  court  in  reference 
to  the  rules,  and  particularly  those  relating  to  the 
examination  and  admission  of  attorneys,  should 
send  communications  to  the  clerk  of  the  Court  of 
Appeals,  at  his  office,  in  the  city  of  Albany,  on  or 
before  the  1st  day  of  October,  1894. 

Gorham  Parks,  Clerk. 

TWENTY-NINE  young  women  were  graduated 
recently  from  the  woman's  law  class  of  the  New 
York  University.  They  are  called  the  "modern 
Portias." 

A  juryman  in  New  Bedford  is  so  deaf  that  he  did 
not  hear  of  a  proposed  visit  to  examine  machinery, 
and  he  did  not  turn  up  at  the  appointed  time.  It 
will  be  remembered  that  Judge  Bridlegoose  in 
Rabelais  finally  became  so  blind  that  he  could  not 
distinguish  clearly  the  points  and  blots  of  the  dice 
he  threw  in  settling  a  case,  and  yet  many  of  his 
judgments  were  confirmed  by  the  Superior  Court. 
This  juryman  might  read  the  facial  character  of  the 
contestants,  aud  at  any  rate  he  would  not  be  swayed 
by  the  arguments  of  counsel. — Boston  Journal. 

Lovers  of  books  who  hardly  recognize  the  differ- 
ence between  meum  and  tuum,  should  ponder  the 
fate  of  Henry  Justice,  Esq.,  of  the  Middle  Temple, 
who  was  tried  iu  1736  for  stealing  books  out  of 
Trinity  College  library  in  Cambridge.  On  May  10 
he  moved  that  he  might  be  burnt  in  the  hand  and 
not  sent  abroad  on  account  of  this  "  unhappy  mis- 
take." He  was  told  that  his  crime  was  aggravated 
by  his  education  and  profession,  and  he  was  sen- 
tenced to  be  transported  to  "one  of  His  Majesty's 
plantations  in  America "  for  seven  years. 
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The  Albany  Law  Journal. 

Albany,  June  16,  1894. 


[All  communications  Intended  for  the  Editor  should  be  ad- 
dressed simply  to  the  Editor  of  Th*  Albany  Law  Journal. 
All  letters  relating  to  adrertlaements,  subscriptions,  or  other 
business  matters,  should  be  addressed  to  Thi  Albany  Law 
Journal  Company.] 

TWO  years  ago  the  Interstate  Commerce 
Commission  was  investigating  certain 
complaints.  The  officers  of  the  Illinois  Steel 
Company  were  summoned  before  it,  and  ordered 
to  produce  the  company's  books.  This  they 
refused  to  do.  The  commission  applied  to  the 
United  States  Circuit  Court  —  Judge  Walter 
Q.  Gresham  presiding  —  to  compel  the  pro- 
duction of  the  books.  Judge  Gresham  denied 
the  application,  holding  that  the  section  of  the 
Interstate  Commerce  Act  under  which  it  had 
been  made  was  unconstitutional.  The  com- 
mission took  an  appeal  to  the  Supreme  Court 
of  the  United  States,  and  that  tribunal  has  now 
reversed  Judge  Gresham's  decision.  The  opin- 
ion of  the  Supreme  Court  was  delivered  by  Mr. 
Justice  Harlan  who  said: 

"  There  can  be  no  doubt  of  the  power  of 
Congress  to  authorize  the  commission  to  sum- 
mon persons  and  papers  relating  to  any  matter 
which  might  be  legally  committed  to  that  body 
for  investigation.  The  appellees  deny  the  right 
of  the  government  to  make  them  testify,  and 
the  power  to  decide  the  dispute  must  rest  some- 
where. It  cannot  be  that  the  government  is 
helpless  in  such  an  emergency.  As  the  Circuit 
Court  was  competent  to  take  jurisdiction  of  the 
parties  why  was  this  not  a  case  for  judicial 
cognizance  by  that  court  ?  It  must  be  unless 
Congress  was  without  power  to  enforce  the 
statute.  The  constitutionality  of  the  twelfth 
section  is  affirmed  and  the  case  remanded 
for  action  upon  the  merits  of  the  ques- 
tion." 

This  is  the  eighth  or  ninth  instance  in  which 
the  Supreme  Court  has  reversed  decisions  of 
Judge  Gresham  since  his  migration  from  the 
bench  to  the  State  department.  The  Gresham 
decision  practically  tied  the  hands  of  the  com- 
missioners and  brought  their  work  to  a  stand- 
still. It  left  them  at  liberty  to  go  on  summon- 
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ing  witnesses,  but  it  practically  left  it  optional 
with  the  witness  to  obey  the  summons,  appear 
and  testify,  or  to  shut  his  lips,  lock  up  his  books 
and  set  the  commissioners  at  defiance.  The 
Supreme  Court's  decision  has  enabled  them  to 
resume  business  under  the  old  conditions. 


The  attempt  of  the  relatives  of  the  Italians 
who  were  killed  in  New  Orleans  in  the  assault 
in  the  parish  prison  in  1 891,  to  recover  dam- 
ages for  their  death,  has  been  finally  defeated 
in  the  Circuit  Court  of  Appeals.  The  opinion 
of  the  court  was  delivered  by  Judge  Pardee, 
the  other  two  judges  concurring.  The  dam- 
ages were  laid  at  $30,000.  The  court  decided 
that,  under  the  treaty  of  187 1  with  Italy,  Italians 
resident  in  this  country  are  entitled  to  exactly 
the  same  sort  of  legal  protection  as  citizens, 
and  no  more;  that  there  is  no  common-law  right 
to  sue  a  State  or  city  for  damages  for  the  loss 
of  either  life  or  property  through  riots ;  that  for 
such  a  right  to  exist  it  must  be  created  by 
statute ;  that  a  statute  makes  the  city  of  New 
Orleans  liable  for  damage  done  by  mobs  to 
property,  but  makes  no  mention  of  municipal 
liability  for  the  loss  of  life;  that  therefore  this 
liability  does  not  exist,  and  horrible  as  the 
crime  was,  there  is  no  remedy  for  it  in  a  civil 
action.  This  justifies  Mr.  Blaine's  position 
when  the  offense  occurred  —  that  the  Italians 
in  New  Orleans  were  entitled  to  all  the  legal 
protection  due  to  citizens,  but  no  more,  and 
therefore  could  not  properly  invoke  Federal 
interference  in  their  behalf.  The  Nation  ob- 
serves that  this  however  is  a  position  which 
doubtless  makes  the  role  of  the  United  States 
a  very  embarrassing  one  when  foreigners  are 
the  victims  of  violence  punishable  only  by 
State  law.  "If  the  State  does  not  punish  it, 
the  United  States  can  really  do  nothing  for  the 
injured  persons  beyond  giving  them  a  solatium 
in  money,  which  is  a  great  discredit  to  the 
country.  We  believe  it  has  been  held  that 
Congress  has  power  to  take  cognizance  of  such 
offenses,  and  if  it  has,  it  ought  to  provide  for 
its  exercise  by  legislation.  Our  States  are  at 
present  the  only  civilized  communities  in  the 
world  which  can  deny  protection  to  the  life  and 
property  of  foreigners  with  perfect  impunity, 
for  the  United  States  protect  them  from  chas- 
tisement." 
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The  judicial  committee  of  the  Privy  Council 
is  a  branch  of  English  judicature  so  peculiar 
that  the  London  Times  says:  "  To  Englishmen 
of  sluggish  imagination,  no  more  wholesome 
discipline  can  be  commended  than  an  occasional 
glance  at  its  proceedings.  No  more  picturesque 
tribunal  exists  upon  earth  than  this  assemblage 
of  staid  lawyers  met  together  in  a  dull  room  in 
Whitehall  to  tender  their  '  humble  advice  '  to 
Her  Majesty.  Perhaps  the  fact  is  best  realized 
at  a  distance,  for  although  the  court  has  its  own 
quaint  observances,  it  must  be  owned  that  the 
sittings  are  not  particularly  impressive  to  the 
eye.  But  the  most  casual  acquaintance  with 
the  history  of  the  Privy  Council  fills  the  mind 
with  memories  dating  back  to  the  dawn  of  Eng- 
lish history,  whilst  the  records  of  its  routine 
business  comprise  minute  discussions  on  the 
religions  and  the  superstitions,  the  laws,  in- 
stitutions, domestic  habits,  manners,  customs, 
and  antiquities  of  scores  of  different  races  and 
tribes,  with  civilizations  ranging  from  primitive 
savagery  to  complicated  systems  elaborated  by 
generations  of  saints  and  sages,  and  sanctioned 
by  immemorial  time.  The  evolution  which  has 
resulted  in  making  this  particular  development 
of  the  council  of  Plantagenet  kings  the  supreme 
arbiter  of  questions  of  canon  law  such  as  popes 
and  synods  would  have  disputed  about  in  the 
days,  of  Becket;  of  questions  of  the  old  French 
laws  transplanted  across  the  Atlantic  under  the 
proudest  of  the  Bourbons;  of  the  Roman  law 
which  the  Dutch  took  with  them  to  the  Cape; 
of  the  most  venerable  and  sacred  of  the  holy 
books  of  the  Hindus ;  and  of  the  teachings  of 
the  Prophet  to  scores  of  millions  of  the  devout 
adherents  of  Brahmanism  and  of  Islam  —  is  in- 
deed a  process  to  wonder  at.  The  judicial 
committee  is  the  legal  heart  and  head  of  the 
British  Empire.  The  Queen  in  Council  is  the 
Caesar  to  whom  all  the  subjects  of  that  empire, 
from  the  hill  tribes  of  the  Himalayas  to  the 
Red  Indians  beyond  the  Rocky  Mountains, 
from  mighty  potentates  contending  for  the  suc- 
cession to  a  principality  to  poor  fishermen 
claiming  the  right  to  gather  bait,  may  appeal. 
Men  come  to  her  from  the  uttermost  ends  of 
the  earth  for  justice,  and  tell  the  innermost 
history  of  their  private  lives  before  her  appointed 
tribunal.  The  case  which  the  court  had  to  de- 
termine on  Saturday  came  from  Cyprus,  and 
turned  upon  the  question  whether  the  status  of 


the  natural  children  of  a  Roman  Catholic  father 
who  had  married  an  orthodox  Greek,  and  pur- 
ported to  legitimate  his  children  by  such  mar- 
riage, was  to  be  regulated  by  canon  law  or  by 
Mohammedan  law.  The  questions  incidentally 
discussed  go  back  to  the  days  of  the  lower  em- 
pire, and  the  early  middle  ages,  while  the  actual 
decision  largely  rests  upon  the  view  taken  by 
the  committee  of  the  past  history  of  the  island, 
and  of  the  ordinary  position  of  Christians  living 
under  Mohammedan  domination." 


Some  mention  has  heretofore  been  made  in 
these  columns  of  a  curious  case  of  practice  (49 
Alb.  L.  J.  201),  that  recently  occurred  in  a  trial 
in  England,  where  the  question  was  raised  as 
to  right  of  cross-examination  of  a  witness  called 
by  the  trial  judge,  Mr.  Justice  Bruce.  The 
case  was  Coulson  v.  Disbrough,  10  Times  L.  R. 
439,  an  action  for  malicious  prosecution  and 
false  imprisonment.  During  the  progress  of 
the  defense,  the  jury  intimated  that  they  would 
like  to  hear  the  evidence  of  the  defendant's  son 
upon  a  certain  point,  but  he  was  not  called. 
After  the  evidence  was  closed  and  counsel  for 
both  sides  had  addressed  the  jury,  the  learned 
judge  called  the  defendant's  son  and  put  cer- 
tain questions  to  him,  but  refused  to  allow  the 
plaintiff's  counsel  to  cross-examine  him.  The 
jury  found  a  verdict  for  the  defendant,  and  the 
plaintiff  moved  for  a  new  trial.  The  court  re- 
fused the  application.  The  Master  of  the  Rolls 
said:  "  Now,  when  a  judge  called  a  witness 
under  these  circumstances  he  did  it  to  elicit 
the  truth,  and  the  judge  himself  would  examine 
the  witness.  The  judge  would  not  allow  either 
counsel  to  examine  him  in  chief.  Moreover, 
neither  counsel  had  a  right  to  cross-examine 
the  witness.  The  witness  could  only  be  cross- 
examined  by  leave  of  the  judge.  If  the  witness 
said  any  thing  material  against  either  of  the 
parties,  the  judge  would,  in  his  discretion,  prob- 
ably allow  that  party  to  cross-examine  the  wit- 
ness, but  only  in  reference  to  the  answer  which 
the  witness  gave  affecting  the  party,  and  would 
not  allow  a  fishing  cross-examination  for  the 
purpose  of  trying  to  find  out  something  such  as 
was  sought  to  be  done  in  the  case."  In  this  case 
what  the  witness  said  was  pronounced  irrelevant 
to  the  issue,  although  the  report  does  not  state 
what  it  was.     But   the  Canadian  Law   Times 
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suggests  that  if  the  remarks  made  are  to  be  ap- 
plied in  general,  they  would  seem  to  be  too 
restrictive  of  the  right  to  prosecute  what  the 
learned  judge  set  out  upon,  namely,  an  inquiry 
to  elicit  the  truth.  The  case  might  have  been 
decided  upon  the  sole  point  that  the  answers 
in  chief  were  irrelevant,  and  that  cross-examina- 
tion would  have  been  a  waste  of  time.  If  the 
witness  knew  any  thing  relevant  to  the  issue, 
whether  it  appeared  by  the  examination  in 
chief  or  not,  it  would  seem  to  be  contrary  to 
the  very  purpose  of  the  trial  to  exclude  any 
thing  that  he  might  say. 


A  bank  depositor  is  one  who  delivers  to,  or 
leaves  with  a  bank,  money  subject  to  his  order. 
Deposits  made  with  bankers  are  either  general 
or  special.  In  the  case  of  a  special  deposit  of 
money  the  bank  merely  assumes  the  charge  or 
control  of  it,  without  authority  to  use  it,  and 
the  depositor  is  entitled  to  receive  back  the 
identical  money  deposited.  The  relation  thus 
created  is  that  of  bailor  and  bailee.  Money 
received  by  a  bank  on  general  deposit  becomes 
the  property  of  the  bank,  and  can  be  used  by 
it  as  other  moneys  belonging  to  it,  the  relation 
between  the  bank  and  the  depositor  being  that 
of  debtor  and  creditor;  or,  as  it  has  been  de- 
fined, that  kind  of  a  deposit  of  money  peculiar 
to  banking  business,  in  which  the  depositor, 
for  his  own  convenience,  parts  with  the  title  to 
his  money  and  loans  it  to  the  banker.  This 
statement  of  the  legal  relation  of  banks 
and  their  depositors,  is  made  the  basis  of  the 
conclusion  of  the  United  States  Circuit  Court 
of  Appeals  in  the  case  of  Anheuser-Busch 
Brewing  Ass'n  v.  Clayton,  56  Fed.  Rep.  759, 
that  a  bank  holding  a  draft  for  "  collection  and 
returns,"  which  accepts  a  check  of  the  drawee, 
one  of  its  depositors,  and,  without  separating 
the  amount  from  the  general  mass  of  its 
moneys,  charges  the  same  to  the  drawee,  and 
credits  the  drawer  on  its  books,  holds  the  money 
as  the  agent  for  the  drawer,  and  not  as  trustee; 
and  after  the  bank  becomes  insolvent  the 
drawer  is  a  mere  general  creditor,  and  not  en- 
titled to  priority  of  payment  out  of  the  bank's 
assets.  

The  Tribune  notes  that  Associate  Justice 
Henry  B.  Brown,  of  the  United  States  Supreme 
Court,  sat  a  few  days  ago  as  the  presiding  judge 


of  the  United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit,  which  includes  New 
York  State.  Circuit  Judges  Wallace  and  Ship- 
man  sat  beside  him  in  the  Court  of  Appeals 
court-room,  on  the  fourth  floor  of  the  Federal 
Building.  It  was  the  first  appearance  of  Jus- 
tice Brown  in  this  Circuit.  He  was  recently 
assigned  to  the  Second  Circuit  because  Associate 
Justice  White,  who  was  recently  appointed  from 
Louisiana,  preferred  the  Sixth  Circuit,  which 
Justice  Brown  has  had  under  assignment  since 
he  became  a  member  of  the  Supreme  Court. 
Justice  Brown  has  strong  and  intellectual  fea- 
tures and  a  dignified  bearing.  He  is  regarded 
as  one  of  the  most  independent  and  original 
justices  of  the  Supreme  Court.  He  frequently 
writes  dissenting  opinions  and  expresses  him- 
self at  times  with  vigor  in  criticising  the  views 
of  his  colleagues.  He  was  an  attentive  listener 
in  the  argument  of  the  lawyers  in  the  cases 
which  he  and  his  associates  heard,  and  made  a 
favorable  impression  upon  the  New  York  law- 
yers who  appeared  before  him. 

On  Saturday,  June  2,  Justice  Brown  and 
Mrs.  Brown  sailed  by  the  North  German  Lloyd 
steamer  Werra,  bound  for  Mediterranean  ports. 
They  will  land  at  Gibraltar  and  will  spend  the 
summer  in  Italy  and  Greece,  and  the  early 
autumn  in  Algiers.  In  their  trips  abroad  of 
late  "years  Mr.  and  Mrs.  Brown  have  almost 
always  made  the  tourof  the  southern  and  eastern 
cities  of  Europe,  and  have  spent  much  of  their 
time  in  Spain  and  Portugal. 

In  Somers  v.  State,  decided  in  the  Supreme 
Court  of  South  Dakota  in  April,  1894  (58  N. 
W.  Rep.  804),  the  following  is  a  portion  of  the 
official  syllabus: 

"Where  two  laws  containing  inconsistent 
provisions  are  approved  by  the  governor  upon 
the  same  day,  and  it  becomes  necessary  to 
know  which  was  the  later  expression  of  the 
legislative  will,  the  court  may,  of  its  own 
motion,  examine  the  legislative  journals  and 
take  judicial  notice  of  what  they  show." 

Read  in  connection  with  this  the  opinion  of 
the  Court  of  Common  Pleas  for  the  city  and 
county  of  New  York,  by  Judge  Bischoff,  in 
William  Ottmann  cV*  Company  v.  Hoffman,  N. 
Y.  Law  Journal,  April  24,  1894,  in  which  the 
following  is  from  the  head-note: 

"  Where  several   acts  of  the  Legislature  are 
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passed*  on  the  same  day,  and  it  becomes  im- 
portant to  determine  the  time  when  each  took 
effect,  the  court  will  take  judicial  notice  of  the 
precise  time  of  the  day  when  each  was  actually 
approved  and  signed  by  the  governor;  and  this 
judicial  notice  may  be  based  on  any  information 
satisfactory  to  the  judge  who  has  the  question 
before  him  for  determination." 


The  American  Law  Review  for  May-June 
has  an  article  by  W.  S.  G.  Noyes,  of  St.  Paul, 
and  a  long  editorial,  in  both  of  which  it  is  as- 
serted that  Daniel  Webster  has  received  undue 
praise  for  his  argument  before  the  United  States 
Supreme  Court  in  the  Dartmouth  College  case. 
Mr.  Noyes  shows  that  for  the  leading  points  in 
his  argument,  and  for  some  of  the  language 
which  he  used,  Mr.  Webster  was  indebted  to 
Jeremiah  Mason,  who  argued  the  case  in  the 
State  court,  and  in  a  less  degree  to  other  counsel. 
Mr.  Webster  freely  acknowledged  his  indebted- 
ness to  Mr.  Mason  and  Mr.  Smith,  and  wrote 
to  them  that  all  that  he  had  said  was  simply 
the  putting  together  and  reciting  of  their  argu- 
ments. It  is  not  unusual  for  a  lawyer  to  quote 
freely  from  a  brief  prepared  for  use  in  another 
branch  of  the  case,  and  the  fact  that  Mr.  Web- 
ster availed  himself  to  some  extent  of  the 
arrangement  and  even  the  language  of  other 
lawyers  employed  in  the  case  scarcely  detracts 
from  his  fame.         

The  bench  of  the  Province  of  Quebec  has 
suffered  a  great  loss  in  the  death  of  Sir  Francis 
Godschall  Johnson,  Kt.,  Chief  Justice  of  the 
Superior  Court  of  Lower  Canada.  The  late 
chief  justice  was  born  in  England  on  January 
i,  1817,  but  was  educated  in  France.  From 
1855  to  1858,  he  was  recorder  at  Fort  Garry. 
From  thence  he  went  to  Montreal,  where  he 
acted  as  crown  prosecutor  for  the  district  of 
Montreal,  and  from  this  stepping-stone  to  the 
bench  he  was  appointed  judge  of  the  Superior 
Court,  subsequently  becoming  its  chief  justice. 
Chief  Justice  Johnson  was  known  as  a  brilliant 
speaker,  and  a  master  of  the  English  and  French 
languages.  It  is  said  that  his  successor  will 
probably  be  Sir  Napoleon  Casault,  of  Quebec. 


sovereigns  should  be  liable  to  prosecution  and 
to  a  term  of  imprisonment.  Under  this  law, 
the  well-known  journalist  and  author  who 
adopts  the  pseudonym  of  Florr  O'Squarr,  has 
been  put  on  his  trial  before  the  Brabant  Assize 
Court  for  publishing  an  attack  on  the  Shah  in 
a  paper  called  Le  Petit  Journal  Beige.  He 
had  made  grave  charges  against  the  Persian 
monarch,  in  his  public  and  private  capacity, 
declaring  that,  compared  with  him,  the  Anar- 
chists Vaillant  and  Henry  were  respectable  mem- 
bers of  society.  The  approaching  visit  of  the 
Shah  to  Belgium  furnished  the  pretext  for  the 
attack.  In  prosecuting  the  writer,  counsel  for 
the  crown  demanded  his  punishment  on  no 
higher  ground  than  the  fact,  that  if  he  were  to 
go  scot  free,  Belgian  interests  in  Persia  would 
be  jeoparded,  and  the  government  case  was 
supported  by  the  evidence  of  witnesses,  who 
declared  that  the  amount  of  trade  done  by 
Belgium  in  the  Shah's  dominions  was  very  con- 
siderable. On  the  other  hand,  the  prisoner's 
counsel  brought  witnesses  to  prove  that  the 
trade  in  question  was  practically  nil,  and  he 
ridiculed  the  notion  that  the  law  was  intended 
to  protect  "  savage  sovereigns  like  the  Shah  " 
or  any  of  the  numerous  African  kings.  In  the 
end  Mr.  O'Squarr  was  acquitted,  although  he 
was  able  to  bring  no  proof  of  his  very  serious 
charges  other  than  "common  report." 


In  1852  a  law  was  passed  in  Belgium  decree- 
ing that  all  who  published  libels  upon  foreign 


The  Virginia  Bar  Association  will  hold  its 
sixth  annual  meeting  July  10,  11  and  12  at 
Princess  Anne  Hotel,  Virginia  Beach.  A  large 
attendance  and  an  interesting  session  is  antici- 
pated. An  address  will  be  made  by  the  presi- 
dent, Hon.  Waller  R.  Staples,  and  Hon.  Leonard 
A.  Jones,  of  Boston,  will  deliver  the  annual  ad- 
dress to  the  association.  A  paper  will  also  be 
read  by  Hon.  Walter  D.  Dabney,  of  Ablemarle. 
The  annual  dinner  will  be  given  Thursday 
evening.  

About  seventy  years  ago  the  grand  jury  of 
the  county  of  Tipperary  passed  the  following 
resolutions:  1.  That  a  new  court-house  shall 
be  built.  2.  That  the  materials  of  the  old 
court-house  be  used  in  building  the  new  court- 
house. 3.  That  the  old  court-house  shall  not 
be  taken  down  till  the  new  court-house  is 
finished. 
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CONSTITUTIONAL  LAW-  INTERSTATE 
COMMERCE  ACT  -  COMPELLING  SELF- 
INCRIMINATION.    

united  states  district  court,  n.  d.  illinois, 
february  26, 18m. 

United  States  v.  James  bt  al. 
Act  February  11, 1893,  which  declares  chat  no  person  shall  be 
excused  from  testifying  or  producing  documents  in  pro- 
ceedings based  upon  the  Interstate  Commerce  Act  on  the 
ground  that  it  may  tend  to  criminate  him,  but  that  he  shall 
not  be  prosecuted  t>r  punished  on  account  of  any  matter 
concerning  which  he  may  testify,  violates  the  fourth  and 
fifth  amendments  to  the  United  States  Constitution,  which 
declare  that  the  right  of  the  people  to  be  secure  against 
unreasonable  searches  and  seizures  shall  not  be  violated, 
and  that  no  person  shall  be  compelled  In  any  criminal  case 
to  be  a  witness  against  himself. 

RULE  to  punish  James  G.  James  and  Gordon 
McLeod  for  contempt  of  court  in  refusing  to 
answer  questions  asked  by  the  grand  jury.  Rule 
discharged. 

T.  E.  MikhrUt,  U.  8.  District  Attorney. 

J.  N.  Jewett  and  Aldis  Walker,  for  defendants. 

Gbobscw,  Dist.  J.  Tbe  grand  jurors  report  to 
the  court  that,  on  the  16th  day  of  February  instant, 
they  were  duly  engaged  in  inquiring  into  certain 
alleged  violations,  in  this  district  and  division,  of 
the  Interstate  Commerce  Act  by  the  Lake  Shore  and 
Michigan  Southern  Railway  Company,  and  other 
railroads  and  common  carriers,  and  that  James  G. 
James,  being  before  them  in  response  to  a  subpoena 
as  a  witness,  and  being  inquired  of  respecting  his 
knowledge  of  the  shipment  of  certain  products  from 
Chicago  east  at  a  less  freight  rate  than  was  named 
in  the  open  tariffs  then  in  force,  declined  to  answer 
the  question,  for  the  reason  that  an  answer  thereto 
would  tend  to  criminate  himself  personally,  or 
would  disclose  a  source  of  evidence  which  would 
tend  to  criminate  him  personally,  under  the  pro- 
visions of  the  Interstate  Commerce  Act.  Certain 
other  questions  of  a  like  tenor  were  propounded, 
and  the  answers  refused  by  the  witness  substantially 
for  the  same  reasons.  On  the  same  day  Gordon 
McLeod  appeared  before  the  grand  jurors  as  a  wit- 
ness, and,  after  answering  that  he  was  the  general 
manager  of  the  Merchants'  Dispatch  Transportation 
Company  at  Chicago,  was  asked  if,  in  response  to  a 
subpoena  to  that  end,  he  was  ready  to  produce  cer- 
tain reports,  or  copies  thereof,  made  to  the  Central 
Traffic  Association,  the  Trunk  Lines  Association,  or 
any  person  connected  therewith,  by  the  Lake  Shore 
and  Michigan  Southern  Railway  Company,  the  Mer- 
chants' Dispatch  Transportation  Company,  or  any 
person  connected  therewith,  relating  to  the  ship- 
ments of  property  from  Chicago  to  points  outside 
of  the  State  of  Illinois  in  September,  1892,  and  cer- 
tain other  documents  of  the  same  character.  To 
which  he  responded  that  he  was  not,  and,  upon  be- 
ing inquired  of  why  not,  he  refused  to  answer  the 


question,  for  the  reason  that  the  answer  might  tend 
to  criminate  him,  or  lead  to  disclosures  that  would 
criminate  him. 

This  report  brings  to  the  court  the  question 
whether  the  act  of  February  11,  1898,  is  violative 
of  the  letter  or  spirit  of  the  fourth  and  fifth  amend- 
ments to  the  Constitution  of  the  United  States. 
Tho  fourth  amendment  provides  "  that  the  right  of 
the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects  against  unreasonable  searches 
and  seizures  shall  not  be  violated ; "  and  tbe  fifth 
amendment  declares  "that  no  person  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness  against 
himself."  The  act  of  February  11,  1893,  in  effect 
provides  that  no  person  shall  be  excused  from 
testifying  or  producing  books,  papers,  tariffs,  con- 
tracts, agreements,  and  documents  in  any  case  or 
proceeding,  criminal  or  otherwise,  based  upon  the 
Interstate  Commerce  Act,  on  the  ground  that  the 
same  may  tend  to  criminate  him,  or  subject  him  to 
a  penalty  or  forfeiture,  but  that  any  person  so  tes- 
tifying shall  not  be  prosecuted,  or  subjected  to  any 
penalty  or  forfeiture,  on  account  of  any  transaction, 
matter,  or  thing  concerning  which  he  may  testify, 
or  produce  the  documentary  or  other  evidence. 

Every  man's  life  is,  so  far  as  society  is  interested, 
a  series  of  personal  acts.  Each  act,  not  impinging 
unlawfully  upon  the  rights  of  others,  or  falling 
within  the  definitions  of  the  criminal  statutes,  is  a 
personal  right  of  the  individual.  The  Criminal 
Code  is  a  series  of  definitions  which,  for  the  pur- 
poses of  public  safety  or  welfare,  designate  certain 
of  these  personal  acts,  either  isolated,  or  in  connec- 
tion with  other  acts  or  intentions,  as  crimes  against 
the  Commonwealth.  The  identification  of  the  acts 
with  the  definitions  of  the  Criminal  Code  is  depend- 
ent upon  such  knowledge  as  can  be  obtained, 
either  from  the  observation  of  others,  or  the  dis- 
closures of  the  person  himself.  The  methods  of 
such  identification  have  been  formulated  into  what 
may  be  called  the  science  of  evidence.  These  per- 
sonal acts  however,  like  the  events  of  natural  law, 
are  interlinked  with  others,  and  are  each  a  part 
only  of  a  connected  and  cohering  series  of  acts. 
The  student  of  nature  uncovers  her  unknown  events 
by  seizing  upon  a  known  event,  and,  with  the 
knowledge  and  suggestions  thus  acquired,  proceeds 
according  to  the  laws  of  known  connection  to  others. 
Thus,  an  event  remote  from  the  one  that  is  the 
ultimate  object  of  the  inquiry  becomes  the  clue  or 
break  from  which  the  process  of  unravelling  begins. 
Judicial  tribunals,  in  search  of  personal  acts  that 
fall  within  the  Criminal  Code,  are  served  by  a  like 
law  of  connection  and  cohesiveness.  A  known  act 
in  a  person's  life  is  made  the  beginning  of  the  tri- 
bunal's work  of  unravelling,  and,  though  apparently 
remote  from  the  actual  criminal  deed,  is  so  linked 
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therewith  that  the  judicial  following  out  of  the  in- 
tervening thread  will  eventually  bring  out  the  full 
disclosure  of  the  criminal  act.  The  disclosure  of 
such  a  remote  act  is  therefore  indirectly,  but  effect- 
ually, a  disclosure  of  the  criminal  act  itself.  Since 
the  Counselman  case,  142  U.  S.  547,  it  is  admitted 
law  that  every  person  is  protected  by  the  fifth 
amendment  against  self-disclosure  in  any  proceed- 
ing, civil  or  criminal,  of  such  of  his  own  acts  as 
would  subject  either  the  act,  or  any  connected  act, 
to  the  dangers  of  incrimination.  The  theory  of  our 
criminal  proceeding,  like  that  of  Great  Britain,  is 
accusatory  and  not  inquisitorial.  No  person  can  be 
subjected  to  the  penalties  of  the  law  unless  every 
fact  essential  to  the  identification  of  the  act  charged 
with  the  crime  is  apparent  from  sources  other  than 
himself,  or  his  own  voluntary  disclosures.  The  ac- 
cused can  stand,  as  against  the  menace  of  the  law's 
penalties,  upon  the  sanctity  of  his  own  personal 
knowledge,  and  the  constitutional  guaranty  puts  a 
seal  upon  that  knowledge  that  no  legislative  or 
judicial  hand  can  break.  Of  course,  this  immunity 
or  personal  right  can  only  protect  against  the  danger 
that  was  in  contemplation  of  the  Constitution,  and 
cannot  therefore  be  diverted,  as  mere  pretexts,  to 
uses  beyond  that  point.  To  avoid  its  misuse  upon 
such  pretexts,  and  at  the  same  time  secure  to  the 
person's  knowledge  the  sanctity  that  is  intended,  it 
devolves  upon  the  court,  in  each  instance,  to  deter- 
mine, from  all  the  circumstances  of  the  situation, 
when  the  question  arises,  whether  the  disclosure 
sought  for  carries  any  real  menace  of  self-incrimina- 
tion. 

But,  while  the  Counselman  case  establishes  this 
guaranty  to  the  extent  thus  pointed  out,  it  leaves 
undecided  the  most  interesting  and  important  ques- 
tion connected  with  the  subject.  In  the  case  under 
investigation  now  it  is  claimed  that  the  act  of  Feb- 
ruary 11,  1803,  affords  all  the  immunity  that  the 
fifth  amendment  was  intended  to  provide.  If  the 
guaranty  of  the  fifth  amendment  be  simply  against 
a  compulsory  self-invoking  of  the  penalties  and  for- 
feitures of  the  law,  as  distinguished  from  the  other 
consequences  of  self-accusation,  the  claim  is,  in  my 
opinion,  well  founded.  The  act  of  February  11, 
1803,  is  a  broad  prohibition  against  the  prosecution 
of  a  person  for  any  act  to  which  the  disclosure  re- 
lates. It  unquestionably  refers  to  a  criminal  pro- 
cedure like  this,  and  the  immunity  stated  in  the 
latter  clause  of  the  act  relates,  undoubtedly,  not 
simply  to  the  causes  or  proceedings  before  the  inter- 
state commerce  commission,  but  to  any  cause  or 
proceeding,  criminal  or  otherwise. 

It  is  urged  with  much  emphasis  that  Congress 
cannot  compel,  even  upon  conditions  of  pardon, 
that  which  the  Constitution  forbids — that  the  Con- 
stitution canuot  be  amended  by  a  simple  legislative 


act.  The  proposition  in  the  abstract  is  true.  If 
the  fifth  amendment  is  intended  to  grant  to  the 
person  complete  immunity  against  all  the  conse- 
quences of  self-accusation  of  crime,  irrespective  of 
the  nature  of  such  consequences,  no  legislative  act 
can  cut  down  or  diminish  such  immunity.  The  pro- 
hibition against  prosecution  would,  in  that  case, 
not  be  co-extensive  with  the  right  or  immunity  ac- 
corded by  the  Constitution.  But,  if  the  fifth  amend- 
ment be  simply  a  guaranty  against  the  law-inflicted 
pains  and  penalties  that  might  follow  compulsory 
self-accusation,  it  is  clear  that  the  abrogation  of  such 
pains  or  penalties,  so  far  as  they  are  applicable  to 
the  person  interested,  is  a  complete  fulfillment  of 
the  constitutional  guaranty.  If  the  amendment 
were  made  for  that  purpose  only,  it  is  only  prohibi- 
tory of  legislation  that  might  interfere  with  that 
purpose.  If  that  purpose  be  effectually  recognized 
and  protected  in  the  legislative  act,  it  cannot  be  said 
that  such  act  either  repeals  or  violates  the  Constitu- 
tion. Every  person  is  subject,  in  respect  of  his 
duty  to  give  testimony,  to  the  legislation  of  Con- 
gress, except  as  the  power  of  Congress  in  that  re- 
spect is  curtailed  by  the  Constitution.  The  act  is 
operative  upon  the  individual,  if  it  preserves  in- 
violate his  constitutional  immunity;  and,  if  that 
immunity  is  against  the  law-inflicted  penalties  and 
forfeitures  of  crime  only,  the  abrogation  of  such 
penalties  and  forfeitures  prevents  the  legislative  act 
and  the  immunity  from  coming  in  conflict.  The 
argument,  in  so  far  as  it  admits  that  the  amend- 
ment grants  an  immunity  against  the  law-inflicted 
pains  and  penalties  of  self-accusation  only,  and  still 
insists  that  it  is  a  repeal  of  the  Constitution,  is 
fallacious,  because  it  assumes  that  the  language  of 
the  amendment  is  broader  than  its  admitted  pur- 
pose. The  argument  introduces  a  confusion  of 
terms,  by  giving  to  the  language  of  the  amendment 
one  meaning,  and  to  its  real  intention  a  narrower 
one.  Harmonize  the  language  of  the  amendment 
and  its  supposed  real  purpose  in  one  term — as,  for 
instance,  "  No  person  shall  suffer  the  law-inflicted 
pains  and  penalties  of  a  conviction,  to  the  bringing 
about  of  which  his  involuntary  self-accusation  has 
contributed," — and  the  act  of  February  11,  1803, 
is  at  once  seen  to  be  no  impingement  upon  the  fifth 
amendment. 

The  question,  then,  comes  back  to  this:  What 
was  the  real  purpose  of  the  Cramers  of  the  fifth 
amendment?  Did  they  intend  to  guaranty  immunity 
thereby  against  compulsory  self-accusation  of  crime, 
so  far  as  it  might  bring  to  the  witness  law-inflicted 
pains  and  penalties  only?  Or,  was  it  the  purpose 
to  make  the  secrets  of  memory,  so  far  as  they 
brought  one's  former  acts  within  the  definitions  of 
crime,  inviolate  as  against  judicial  probe  or  dis- 
closure?  -GoOgle 
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The  Counselman  case  leaves  this  question  un- 
decided. Some  of  the  dicta  of  the  opinion  seem  to 
show  that  the  court  purposely  left  it  undecided. 
As,  for  instance,  the  opinion  states:  "It  is  quite 
clear  that  legislation  cannot  abridge  a  constitutional 
privilege,  and  that  it  cannot  replace  or  supply  one; 
at  least,  unless  it  is  so  broad  as  to  have  the  same  ex- 
tent in  scope  and  effect."  So  far  therefore  as  the 
Supreme  Court  of  the  United  States  is  concerned,  I 
regard  the  question  as  an  open  one. 

There  is  a  long  line  of  decisions  in  the  several 
State  courts  upon  provisions  of  the  State  Constitu- 
tions identical   with,    or  analogous  to,    the    fifth 
amendment  of  the  Federal  Constitution.     None  of 
these  decisions,   so   far  as  I  am   advised,    except 
Respublica  v.  Gibbs,  S  Yeates,  429,  an  early  Penn- 
sylvania case,  held  that  the  immunity  was  against 
any  consequence  of  compulsory  self-accusation  other 
than  the  penalties  and  forfeitures  inflicted  by  the 
law.     No  decision  of  any  State  has  been  called  to 
my  attention  in  which  the  constitutional  provision 
was  construed  in  the  light  of  a  statute  granting 
complete  immunity  against  prosecution.     There  are 
many  States  however  in  which  the  courts  of  last  re- 
sort have  held  that  similar  constitutional  provisions 
are  not  violated  by  the  compulsory  self-accusation 
of  a  witness,  where  a  statute  exists  making  it  un- 
lawful to  use  his  disclosures  in  any  future  prosecu- 
tion.   It  is  interesting  to  note  however  that  all  of 
these  cases  related  to  offenses,  the  wisdom  of  which 
were  then  somewhat   debated  questions,  and   the 
prosecution  of  which   was,    to  some  extent,    the 
triumph  or  defeat  of  the  prevailing  popular  opinion. 
Thus,  in  Arkansas  and   Georgia  (State  v.  Quarles, 
18  Ark.  807,  and  Higdon  v.  Heard,  14  Ga.  255),  the 
prosecution  was  under  the  gaming  laws ;  in  Indiana 
(Wilkins  v.  Malone,   14  Ind.   153),  under  the  usury 
laws;  in  New  York  (People  v.  Kelly,  24  N.  Y.  74), 
on  an  inquiry  relating  to  bribery  at  an  election;  in 
New  Hampshire  (State  v.  Nowell,   58  N.  H.  814), 
under  the  liquor  laws;  and  in  still  another  New 
York  case  (People  v.  Sharp,  107  N.  Y.  427),  in  a 
prosecution  for  bribery  of  aldermen.    Some  of  these 
cases  naturally  aroused  the  indignation  of  the  com- 
munity in  which  the  court  sat  All  of  them  were  cases, 
doubtless,  where  the  immunity  claimed  by  the  wit- 
ness aroused  no  just  sympathy.    They  each  presented 
a  situation  where  the  fifth  amendment,  if  construed 
broadly,  seemed  to  offer  an  obstacle  to  a  just  ad- 
ministration of  the  criminal  law.    All  of  these  cases 
are  however  expressly  overruled  in  the  Counselman 
case.     There  are  other  cases — especially  the  Emery 
case,  107  Mass.  172,  and  Cullen  v.  Com.,  24  Gratt. 
624 — in   which  the   Supreme   Courts  of  the  State 
where  they  arose  held  that  the  immunity  granted 
by  the  constitutional    provision   was   not    simply 
against  the  use  of  the  self-accusatory  evidence  in 


subsequent  prosecutions;  and  the  statutes  to  that 
effect  did  not  therefore  fully  meet  the  constitutional 
requirement.  These  were  the  chief  predecessors  of 
the  Counselman  case,  and  to  that  extent  met  with 
the  approval  of  the  Supreme  Court  of  the  United 
States. 

It  is  unquestionable  that  all  of  these  cases,  either 
in  the  matter  decided,  or  in  dicta  of  the  opinion, 
commit  the  respective  courts  deciding  them  to  the 
doctrine,  that  a  statute  which  in  effect  forecloses 
any  prosecution  on  account  of  any  thing  disclosed 
in  the  testimony  meets  fully  the  purpose  of  the  con- 
stitutional provision.  But  the  nature  of  these  cases, 
and  the  fact  that  all  but  two  of  them  have  been 
partially  disapproved  by  the  Supreme  Court,  must 
be  borne  in  mind. 

The  case  at  bar,  like  those  cited,  inspires  no  wish 
in  the  court  to  protect  the  witnesses.  The  Inter- 
state Commerce  Act  is  a  law  of  the  land,  and  the 
witnesses  ask  for  the  protection  of  the  amendment 
under  circumstances  which  indicate  that,  having 
violated  it  before,  they  have  no  intention  to  cease 
violating  it  now.  It  is  the  contest  of  people  who 
disbelieve  in  the  expediency  of  the  law  against  the 
attempt  to  enforce  it.  The  protection  is  asked,  not 
so  much  to  keep  inviolate  the  secrets  of  the  human 
breast,  as  to  have  immunity  in  further  violating  a 
law  of  the  land.  Judged  by  this  specific  instance, 
the  fifth  amendment,  if  construed  broadly  enough 
to  afford  the  witnesses  immunity  against  testifying, 
is  an  obstruction  in  the  path  of  the  administration 
of  law.  But  the  fifth  amendment  must  not  be  judged 
by  a  single  specific  instance.  It  was  placed  in  the 
organic  law  of  the  land  for  a  purpose,  and  that  pur- 
pose, when  ascertained,  must  be  enforced,  howso- 
ever it  may  affect  sporadic  cases,  or  even  the  great 
body  of  cases,  that  may  come  before  the  court. 

What,  then,  was  the  intention  of  the  makers  of 
the  fifth  amendment?  This  can  only  be  ascertained 
by  transferring  ourselves  as  nearly  as  possible  to  the 
time  in  which  they  lived,  and  to  the  influences  and 
conceptions  that  were  then  in  vogue.  From  the 
earliest  times  the  governmental  systems  of  the 
Anglo-Saxon  and  the  Latin  races  have  been  widely 
different.  Among  Latin  peoples  the  chief  thought 
has  been  for  their  welfare  and  advancement  as  a 
collective  entity.  Thus  was  depressed  into  com- 
parative obscurity  the  rights  or  happiness  of  the  in- 
dividual. Among  Anglo-Saxons,  on  the  contrary, 
the  individual  always  remained  the  most  prominent 
purpose  in  governmental  conception.  The  man 
never  became  blended  in  the  mass,  and  his  rights 
and  personal  happiness  were  not  lost  sight  of  in  the 
movements  of  the  time.  Thus  it  was  that  while  in 
Latin  countries  men  could  be  lawfully  carried  off, 
their  homes  and  property  confiscated,  their  private 
papers  given  up  to  the  public,  and  their  meuiories 
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searched  by  all  the  processes  of  menace  and  torture ; 
in  the  British  Islands  the  home  was  a  castle  into 
which  the  sovereign  could  not  enter,  the  individual 
could  not  be  compelled  to  respond  to  accusation, 
except  upon  indictment  by  his  peers,  and  his  private 
papers  and  memory  were  inviolate  against  search. 
The  progress  of  the  English-speaking  people  to  the 
highest  form  of  civil  and  religious  liberty  is  not  ad- 
ventitious or  accidental,  but  is  due  to  this  ennoble- 
ment of  the  individual  in  the  conceptions  and  prac- 
tices of  the  English  law. 

The  same  criminal  procedure  could  not  grow  from 
such  different  soil.  In  the  one,  the  national  entity 
— only  another  name  for  the  ruling  power — would 
brook  no  obstacle  that  blocked  its  way.  Influenced 
by  passion,  revenge,  fanaticism,  and  the  myriad  of 
civil  and  religious  whims,  it  erected  inquisitions  and 
torture  stalls,  and  sought  thereby  to  explore  the 
depths  of  the  human  breast,  as  it  had  already  power 
to  search  the  closets  of  human  habitations.  In  the 
other,  the  individual  lived  for  himself  and  family, 
and,  except  within  certain  governmental  relations, 
was  in  no  sense  legally  interwoven  with  the  rest  of 
mankind.  Government  was  for  him ;  not  he  for  the 
government.  He  could  lock  his  door  against  the 
messenger  of  the  crown,  and  his  breast  against  any 
search  that  would  bring  him  within  the  crown's 
displeasure. 

In  the  one,  grew  up  a  criminal  procedure  that 
was  almost  purely  inquisitorial,  and  whose  history 
now  appals  the  enlightened  conscience;  in  the 
other,  grew  up  a  system  purely  accusatory,  where 
the  offending  individual  could  lawfully  stand  in 
silence,  and  demand  proof  from  sources  other  than 
himself.  In  the  one,  the  power  of  the  sovereign 
pervaded  every  nook  and  corner  of  the  individual; 
in  the  other,  the  power  of  the  sovereign  came  only 
to  the  outward  person  of  the  subject,  and  there 
stopped.  This  jealousy  against  any  touch,  until  the 
right  of  individual  liberty  was  shown  forfeited, 
proved  the  corner  stone  of  popular  liberty. 

But  English  public  opinion,  upon  subjects  both 
civil  and  religious,  was  in  a  constant  state  of  change 
and  ferment.  The  accepted  views  of  to-day  be- 
came the  heresies  and  treasons  of  to-morrow. 
The  view  in  power  is  always  the  right  view,  and  is 
wishing  for  the  means  to  enforce  itself  universally. 
It  is  no  wonder  therefore  that  sparks  of  the  conti- 
nental system  landed  on  the  English  islands,  and 
found  spots  where  the  fuel  was  ready  for  ignition. 
Early  the  ecclesiastical  bodies,  by  the  oath  of  «•- 
officio,  attempted,  under  penalties  of  excommunica- 
tion, to  extort  confessions  of  heresy  and  sin  from 
communicants.  Later,  the  star  chamber  and  high 
commission  put  for  a  time  in  practice  the  same 
methods  of  compulsory  self-disclosure  of  offenses 


against  the  State.  However,  the  general  English 
jealousy  of  personal  sanctity  resisted,  and  numerous 
statutes  were  passed  guaranteeing  the  right  of  silence 
against  the  accusation  of  both  the  church  and  the 
crown.  But,  in  the  generation  of  Englishmen  aud 
English  colonists  in  America  who  lived  to  see  our 
Constitution  adopted,  and  whose  counsels  were  un- 
questionably embodied  therein,  there  sprang  up  in 
England  a  formidable  revival  of  prosecutions  for 
the  so-called  seditious  offenses.  A  paper,  a  speech, 
talk  among  friends,  an  understanding  or  confederacy 
to  right  some  particular  wrong,  was  made  the  basis 
of  prosecuting  the  participants,  if  the  sentiments 
therein  prevailing  could  be  distorted  into  any  seem- 
ing hatred  or  contempt  of  the  crown,  the  peers,  the 
commons,  or  any  of  the  national  functionaries. 
Some  of  the  men  who  were  tried  possibly  deserved 
their  punishment,  but  the  illimitable  opportunities 
thereby  opened  up  to  outlaw  every  species  of  senti- 
ment and  progression  that  did  not  meet  the  views 
of  the  prevailing  government  shocked  the  Anglo- 
Saxon  intelligence.  The  most  stirring  State  trials 
of  history  occurred,  in  which  the  government  was 
on  the  one  side  and  the  almost  universal  intelligence 
and  conscience  on  the  other.  These  trials,  and  their 
possible  consequences  on  the  fate  of  personal  liberty, 
were  not  history  simply,  to  the  framers  of  the  fifth 
amendment.  Those  men  had  lived  through  these 
trials,  and  taken  on  their  coloring  and  excitement. 
They  themselves,  in  their  early  planniugs  against 
the  trespasses  of  the  English  crown,  bad  been  ex- 
posed to  the  danger  of  like  prosecution  and  punish- 
ment. In  the  shadow  to  such  a  menace,  progress 
and  personal  safety  must  separate,  unless  the  right 
of  unbroken  silence  were  among  the  immutable 
personal  privileges.  Nearly  all  of  the  ten  amend- 
ments to  the  Constitution  breathe  this  apprehension, 
and  erect  against  it  the  barriers  of  organic  law.  This 
is  forcibly  shown  by  the  fact  that  the  amendments 
were  insisted  upon  by  the  States  most  jealous  of  the 
central  general  government,  and  most  apprehensive 
that  such  a  government  might  become  the  oppressor 
of  their  personal  rights. 

The  privilege  which  the  framers  of  the  amend- 
ment secured  was  silence  against  the  accusation  of 
the  Federal  government — silence  against  the  right 
of  the  Federal  government  to  seek  out  data  for  an 
accusation.  This  privilege  of  silence  was,  as  they 
believed,  and  as  events  then  looked,  in  the  interest 
of  progress  and  personal  happiness,  as  against  the 
narrow  views  of  adventitious  power.  Did  they 
originate  such  privilege  simply  to  safeguard  them- 
selves against  the  law-inflicted  penalties  and  forfeit- 
ures? Did  they  take  no  thought  of  the  pains  of 
practical  outlawry?  The  stated  penalties  and  for- 
feitures of  the  law   might  be  set  aside;  but  was 
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bora,  in  excommunication  from  church  or  societies 
that  might  be  governed  by  the  prevailing  views,  in 
the  private  liabilities  that  the  law  might  authorize, 
or  in  the  unfathomable  disgrace,  not  susceptible  of 
formulation  in  language,  which  a  known  violation 
of  law  brings  upon  the  offender?  Then,  too,  if  the 
immunity  was  only  against  the  law-inflicted  pains 
and  penalties,  the  government  could  probe  the 
secrets  of  every  conversation,  or  society,  by  extend- 
ing compulsory  pardon  to  one  of  its  participants, 
and  thus  turn  him  into  an  involuntary  informer. 
Did  the  framers  contemplate  that  this  privilege  of 
silence  was  exchangeable  always,  at  the  will  of  the 
government,  for  a  remission  of  the  participant's 
own  penalties,  upon  a  condition  of  disclosure,  that 
would  bring  those  to  whom  he  had  plighted  his 
faith  and  loyalty  within  the  grasp  of  the  prosecutor? 
I  cannot  think  so. 

Happily,  the  day  when  this  immunity  is  needed 
seems  to  be  over.  It  is  difficult  for  us,  who  live  in 
a  time  when  there  are  few,  if  any,  definitions  of 
crime  that  do  not  meet  with  the  approval  of  universal 
intelligence  and  conscience,  to  appreciate  these 
conceptions  of  our  fathers.  The  battle  for  personal 
liberty  seems  to  have  been  attained,  but,  in  the  ab- 
sence of  the  din  and  clash,  we  cannot  comprehend 
the  meaning  of  all  the  safeguards  employed.  When 
we  see  the  shield  held  before  the  briber,  the  liquor 
seller,  the  usury  taker,  the  duelist,  and  the  other 
violators  of  accepted  law,  we  are  moved  to  break 
or  cast  it  aside,  unmindful  of  the  splendid  purpose 
that  first  threw  it  forward.  But,  whatever  its  dis- 
advantages now,  it  is  a  fixed  privilege,  until  taken 
down  by  the  same  power  that  extended  it.  Tt  is 
not  certain  either,  that  it  may  not  yet  serve  some 
useful  purpose.  The  oppression  of  crowns  and 
principalities  is  unquestionably  over,  but  the  more 
frightful  oppression  of  selfish,  ruthless,  and  merci- 
less majorities  may  yet  constitute  one  of  the  chapters 
of  future  history.  In  my  opinion,  the  privilege  of 
silence,  against  a  criminal  accusation,  guaranteed 
by  the  fifth  amendment,  was  meant  to  extend  to  all 
the  consequences  of  disclosure. 

The  effectiveness  of  the  statute  of  February  1 1 , 
1893,  might  well  be  questioned  on  another  ground. 
It  is  a  statute  of  pardon.  Until  the  witness  makes 
his  disclosure  he  is  chargeable  with  the  offense 
within  his  personal  knowledge.  The  pardon  be- 
comes effective  only  at  the  moment  and  upon  con- 
dition of  disclosure.  But  pardon  is  not  necessarily 
unilateral.  No  person  is  compelled  to  accept  the 
legislative  or  executive  grace.  Chief  Justice  Mar- 
shall, speaking  for  the  Supreme  Court,  so  held  in 
Wilson's  case,  7  Pet.  150,  where  a  pardon  was 
granted  by  the  President  for  a  capital  offense.  In 
the  case  at  bar,  it  must  be  assumed  that  the  witness 
is  guilty  of  some  offense.  In  the  absence  of  the 
statute  of  February  11,  1893,  be  has  the  undoubted 


constitutional  right  of  silence.  It  is  said  that  that 
right  is  taken  away  by  the  immunity  or  pardon  ex- 
tended by  the  statute.  But  he  chooses  not  to  ac- 
cept such  immunity  or  pardon.  His  refusal  to  an- 
swer the  question  is  such  refusal  of  acceptance.  He 
prefers  to  stand  upon  his  constitutional  right  and 
take  his  chances  of  conviction,  rather  than  expose 
himself  to  the  civil  liabilities  and  the  odium  of  self- 
confessed  crime.  It  may  be  that  the  offense  is  of 
an  ancient  date,  and  lias  been  succeeded  by  years  of 
immaculate  conduct  and  citizenship.  Exposure, 
self-confessed  exposure,  would  lose  him  his  place  in 
society,  his  good  name  in  the  world,  and,  like  a 
bill  of  attainder,  taint  his  blood  and  that  of  all  who 
inherit  it.  It  might  well  be  that  he  would  refuse  to 
give  up  the  sacred  privilege  of  silence  for  a  pardon. 
It  is  not  difficult  to  suppose  a  case  where  the  inquiry 
of  the  government  was  not  directed  to  bis  crime, 
but  to  something  immeasurably  less  important  and 
inconsequential.  The  benefit  to  society  might  be  a 
trifle,  compared  with  the  catastrophe  to  him  and 
his  descendants.  I  am  not  impressed  with  the  be- 
lief that  be  has  no  right  to  stand  upon  constitutional 
privilege  of  silence,  and  thus  refuse  the  grace  of  the 
legislative  or  executive  power.  For  the  foregoing 
reasons  the  rule  will  be  discharged. 


MURDER  BY  POISONING  -  EVIDENCE  - 
TRIAL. 

ILLINOIS  SUPREME  COURT,  APRIL  2,  1894. 


Simon  v.  Pkoplk. 

1.  About  twenty-five  minutes  before  the  death  of  a  woman 
who  had  been  poisoned,  she  stated  that  she  was  keeping 
company  with  a  young  man  to  whom  she  was  engnged, 
that  they  thought  she  was  pregnant,  and  that  he  gave  her 
some  medicine  to  bring  on  her  menses.  Before  making 
the  statement  she  had  several  convulsions,  each  more  se- 
vere than  the  preceding  one,  and  had  said.  "  I  believe  It 
will  kill  me."  I/rUI.  that  the  statement  was  admissible  as 
a  dying  declaration 

1.  The  error  of  proving  by  parol  the  former  conviction  for 
perjury  of  a  defendant  who  testifies  in  his  own  behalf  Is 
not  ground  for  reversal,  where  the  objection  that  the  rec- 
ord of  the  conviction  is  the  best  evidence  is  not  made  at 
the  trial,  and  the  court  afterward  directs  the  jury  not  to 
consider  this  evidence. 

3.  On  the  trial  of  a  man  charged  with  murdering  a  woman 

whom  he  had  seduced,  letters  written  by  him  to  her,  tend- 
ing to  prove  the  relations  existing  between  them,  are  ad- 
missible In  evidence,  though  these  letters  were  found  In 
the  defendant's  possession  after  his  arrest,  and  were  not 
directly  proved  to  have  been  delivered  to  the  deceased. 

4.  The  fact  that  a  witness  who  has  testified  on  behalf  of  the 

people  falls  to  appear  when  called  on  behalf  of  the  defend- 
ant is  no  ground  for  reversal  where  it  does  not  appear  that 
he  had  been  subpoenaed,  or  that  the  court  was  asked  to 
compel  him  to  appear. 

5.  It  is  within  the  discretion  of  the  court  to  allow  evidence  in 

rebuttal  that  should  have  been  offered  in  chief. 

6.  It  is  in  the  discretion  of  the  court  to  allow  a  witness  to  tes- 

tify for  the  people  whose  name  is  not  on  the  indictment, 
and  of  whose  appearance  the  defendant  has  had  no  notice. 

7.  The  evidence  showed  that  defendant  had  seduced,   and 

promised  to  marry,  the  deceased;  that  she  was  pregnant 
by  him ;  that  she  died  suddenly,  with  symptoms  of  strych- 
nine poisoning;  that  shortly  before  her  death  he  and  she 
had  been  alone  together,  and  she  had  been  heard  to  ask 
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bim  not  to  do  something,  and  that  after  he  left  her,  and 
before  he  heard  that  she  was  ill,  he  had  manifested  much 
anxiety  about  her,  and  hod  repeatedly  Inquired  whether 
she  were  ill. '  Held,  that  the  evidence  was  sufficient  to  sus- 
tain a  conviction  of  murder. 

U  RROR  from  Circuit  Court,  McLean  county. 

Pierce  A  Porter,  for  plaintiff  in  error. 

John  A.  Sterling,  State's  Attorney. 

Craig,  J.  The  plaintiff  in  error,  Jacob  Simon, 
was  indicted  at  the  February  term,  1893,  of  the 
Circuit  Court  of  McLean  county,  for  the  murder  of 
Susie  Hoover  by  administering  strychnine  poison 
to  her.  To  the  indictment  the  defendant  pleaded 
not  guilty,  and  on  a  trial  before  a  jury  he  was  found 
guilty  as  charged  in  the  indictment,  and  his  pun- 
ishment was  fixed  at  imprisonment  in  the  peniten- 
tiary for  life.  The  court  overruled  a  motion  for  a 
new  trial,  and  rendered  judgment  on  the  verdict,  to 
reverse  which  this  writ  of  error  was  sued  out. 
Upon  an  examination  of  the  record,  it  appears  that 
Susie  Hoover  died  at  the  home  of  her  sister,  Mrs. 
Anna  Banks,  in  McLean  county,  on  the  20th  day  of 
October,  1892.  She  was  then  past  eighteen  years 
of  age,  a  daughter  of  A.  L.  Hoover.  In  Novem- 
ber, 1889,  Hoover  moved  from  McLean  county  to 
Missouri.  His  family  then  consisted  of  himself, 
his  wife,  a  sister  of  the  defendant;  his  two  daugh- 
ters, Anna  and  Susie  Hoover,  by  a  former  marriage ; 
and  Stella  Willoughby,  a  daughter  of  his  then  wife 
by  a  former  marriage.  The  defendant  went  with 
Hoover  to  Missouri,  to  assist  bim  in  taking  care  of 
stock  that  he  was  shipping  to  that  State.  After  the 
Hoovers  arrived  in  Missouri,  the  defendant  lived  in 
the  family,  and  did  chores  and  assisted  some  about 
the  barn.  He  was  then  about  forty  years  old,  and 
Susie  Hoover  was  a  girl  of  fifteen.  Soon  after  the 
family  had  arrived  at  Freeman,  Mo.,  the  defendant 
commenced  to  pay  attention  to  Susie.  To  this 
Hoover  and  his  wife  objected,  and  to  all  outward 
appearance  it  was  stopped.  But  it  appears  from 
the  testimony  that  defendant  secretly  kept  tip  his 
relations  with  the  girl,  and  from  letters  read  in  evi- 
dence it  seems  that  from  June,  1890,  until  the  death 
of  Susie  Hoover,  he  had  frequent  illicit  intercourse 
with  her.  In  the  month  of  September,  1892,  Mrs. 
Hoover  died,  and  her  body  was  brought  to  McLean 
county  for  burial.  The  family  and  the  defendant 
all  came  with  the  remains,  and  stopped  at  the  house 
of  Mrs.  Banks,  a  married  daughter  of  Mr.  Hoover. 
Hoover  concluded  to  remain  in  this  State,  and  after 
the  burial  of  his  wife,  returned  to  Missouri  to  settle 
up  his  business.  In  a  short  time  he  came  back  to 
this  State,  and  again  started  for  Missouri  on  Wed- 
nesday, October  19,  1892,  the  day  before  Susie's 
death.  While  the  family  was  stopping  at  the  house 
of  Mrs.  Banks,  the  defendant  took  Susie  to  Leroy, 
to  Farmer  City  and  one  or  two  other  places.  While 


at  Farmer  City,  on  Thursday,  before  the  death  of 
Susie,  they  stopped  with  Mr.  Holloway  and  took 
dinner.  While  there  they  made  arrangements  to 
return  to  Mr.  Holloway's  on  the  next  Thursday  and 
get  married.  After  leaving  Holloway's,  the  defend- 
ant and  Susie  went  to  Whitsell's,  a  sister  of  the  de- 
ceased, and  remained  there  over  night.  Next  day 
the  defendant  returned  to  Banks's  place,  and  re- 
mained until  Sunday  morning,  when  he  left,  and 
did  not  return  until  Thursday,  the  20th,  about  noon. 
Soon  after  arriving,  the  defendant  went  up  stairs 
into  a  room  where  Anna  Hoover  was,  sick ;  asked 
her  how  she  was,  and  then  went  across  the  hall 
where  he  kept  his  trunk,  which  he  packed,  and 
tied  a  rope  around  it.  He  then  went  down  stairs, 
and  the  family  went  to  the  table  for  dinner.  About 
one  o'clock  the  defendant  was  asked  to  take  din- 
ner, but  declined.  He  remained  in  the  dining-room 
until  dinner  was  over,  and,  while  Susie  and  Mrs. 
Willoughby  were  looking  after  the  dishes,  lie  spoke 
to  Susie,  and  a  whispered  conversation  occurred 
between  them  for  a  moment,  when  the  defendant 
again  went  up  stairs  to  the  room  where  he  had  left 
his  trunk.  In  a  few  minutes  Susie  followed,  and  the 
two  were  in  the  room  alone  for  five  to  ten  minutes. 
During  this  time,  Anna,  the  sick  sister  across  the 
hall,  was  alarmed  to  hear  Susie  exclaim,  "  Don't. 
Jake ! "  three  times,  and  the  defendant  exclaimed, 
"Yes,  Susie,"  three  times.  She  at  the  same  time 
heard  a  noise  in  the  room  like  a  scuffle  between  the 
parties.  A  short  time  afterward  Mrs.  Willoughby 
went  to  the  room  where  the  two  parties  were;  and 
soon  Mr.  Banks  came  in,  the  trunk  was  taken  down 
stairs,  and  the  defendant  and  Banks  left  in  a  wagon 
for  Ellsworth,  a  railroad  station  a  few  miles  dis- 
tant. In  about  twenty  minutes  after  the  defendant 
left  in  the  wagon,  Susie  was  taken  sick  with  con- 
vulsions, and  died  in  a  little  less  than  two  hours 
afterward.  Dr.  Patch,  of  Ellsworth,  having  been 
called,  arrived  at  the  home  ten  minutes  after  four 
o'clock.  He  found  Susie  lying  on  the  dining-room 
floor.  He  carefully  examined  all  the -symptoms,  and 
questioned  the  dying  girl  fully  in  regard  to  her 
condition,  and  the  cause  of  the  difficulty.  After  the 
doctor  arrived  she  had  five  or  six  convulsions,  and 
died  in  a  convulsion  about  twenty  minutes  after  his 
arrival,  at  half- past  four  p.  m.  The  nature  and  cause 
of  the  sickness  were  fully  explained  by  Susie  to  the 
doctor  a  few  moments  before  her  death.  The  physi- 
cians all  agree  that  the  symptoms  disclose  the  fact 
that  death  was  the  result  of  strychnine  poisoning. 
That  evening  the  doctor  in  charge  removed  the 
stomach  and  uterus  from  the  body.  The  uterus 
contained  a  foetus  from  six  to  eight  weeks  old. 

On  the  trial  the  court  permitted  the  prosecution 
to  prove  that  Susie  Hoover  stated  about  twenty-five 

minutes  before  her  death :    "I  have  been  keeping 
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company  with  a  young  man.  We  are  engaged  to  be 
married.  We  thought  that  may  be  I  was  in  a  family 
way.  My  monthly  sickness  didn't  come  around. 
He  got  me  some  medicine  at  Farmer  City — a  cap- 
sule—and gave  it  to  me  to  take,  to  bring  my 
monthly  sickness  on  me."  "  What  did  she  say,  if 
any  thing,  abont  having  submitted  to  this  man?" 
"  She  said,  'I  gave  way  to  him.'  "  Before  this  evi- 
dence was  admitted  it  was  proven  before  the  court 
that  the  deceased  stated  to  her  two  sisters,  in  speak- 
ing about  the  capsule,  "I  believe  it  will  kill  mc." 
Before  making  this  statement,  in  her  extreme  suf- 
fering, she  threw  up  her  arms,  and  said  to  one  of 
her  sisters,  "  Don't  leave  me  any  more,"  and  at  the 
same  time,  as  the  sister  expressed  it,  "  Grasped 
around  me." 

Dying  declarations  are  such  as  are  made  relating 
to  the  facts  of  an  injury  of  which  the  party  afterward 
dies,  under  the  fixed  belief  and  moral  conviction 
that  immediate  death  is  inevitable,  without  oppor- 
tunity for  repentance,  and  without  hope  of  escap- 
ing the  impending  danger.  Starkey  v.  People,  17 
III.  17.  When  the  declarations  were  made  the 
mind  of  the  deceased  seemed  to  be  perfectly  clear. 
One  convulsion  followed  another  for  over  an  hour, 
and  each  succeeding  one  with  greater  severity;  and 
when  she  declared,  "  I  believe  it  will  kill  me,"  and 
implored  her  sister  not  to  leave  her,  in  the  manner 
disclosed  by  the  evidence,  it  is  apparent  that  she 
fully  realized  that  death  was  uear  and  inevitable. 
From  the  evidence  before  the  court,  but  one  con- 
clusion could  be  reached,  and  that  is,  that  the  de- 
ceased believed,  and  fully  realized,  that  the  ap- 
proach of  death  was  near  at  hand,  from  which  she 
had  no  hope  of  escape.  We  think  the  evidence  may 
be  regarded  as  dying  declarations,  and  was  properly 
admitted  by  the  court  as  such. 

The  defendant  was  called  as  a  witness,  and  in  his 
own  behalf,  and  on  cross-examination,  he  was  asked 
if  he  was  not  indicted  and  convicted  of  perjury  in 
the  Circuit  Court  of  Barber  county,  West  Virginia, 
in  1880.  A  general  objection  was  interposed  to  the 
question,  overruled,  and  the  witness  answered,  '•  I 
was."  The  ruling  of  the  court  on  the  admission  of 
this  evidence  is  relied  upon  as  error.  The  fact  that 
the  defendant  may  have  been  convicted  of  perjury 
would  not  disqualify  him  as  a  witness.  His  con- 
viction could  only  be  shown  for  the  purpose  of  af- 
fecting his  credibility  for  that  purpose.  The  people 
had  the  right  to  prove  a  conviction,  but  they  had 
no  right  to  prove  the  fact  by  parol  evidence.  The 
judgment  of  the  court  where  the  conviction  was 
bad  was  the  only  competent  evidence  to  establish  a 
conviction,  and  that  judgment  can  only  be  estab- 
lished by  production  of  the  record  of  the  judgment 
or  authenticated  copy  of  the  record,  as  we  have 
heretofore  held  in  Bartholomew  v.  People,  104  111. 


608.  It  is  clear  that  the  prosecution  had  no  right 
to  prove  by  parol  that  the  defendant  was  convicted 
of  an  infamous  offense,  but  the  evidence  was  not 
objected  to  on  the  ground  that  the  fact  could  not 
be  proved  by  parol.  It  was  not  suggested  to  the 
court  that  the  fact  of  the  conviction  could  only  be 
proved  by  an  authenticated  copy  of  the  record.  Had 
the  objection  been  made  on  this  ground,  doubtless 
the  court  would  have  excluded  the  evidence.  Tlio 
general  objection  made  by  the  defendant  was  not 
sufficient.  Moreover,  on  a  subsequent  day  the  court 
excluded  the  evidence  from  the  jury,  and  directed 
them  not  to  consider  it.  While  it  is  true  a  court 
has  no  right  to  admit  improper  evidence,  yet  when 
that  has  inadvertently  been  done,  and  the  court,  as 
soon  as  the  mistake  has  been  discovered,  promptly 
rules  out  the  evidence,  a  judgment  ought  not,  as  a 
general  rule,  to  be  reversed  for  such  an  error. 

A  large  number  of  letters  written  by  the  defend- 
ant to  Susie  Hoover  were  admitted  in  evidence,  and 
this  ruling  is  objected  to  by  the  defendant.  These 
letters  were  proved  to  be  in  the  handwriting  of  the 
defendant.  They  tended  to  prove  the  relations  ex- 
isting between  him  and  the  deceased,  and  thus 
tended  to  prove  the  motive.  These  letters  were  all 
found  in  the  possession  of  the  defendant  after  bis 
arrest,  and  it  was  not  proved  directly  that  they  had 
been  delivered  to  the  deceased  when  written,  and 
subsequently  obtained  by  him  from  the  possession 
of  the  deceased.  Yet,  under  the  authorities,  it 
seems  to  be  well  settled  that  they  were  admissible. 
State  v.  Stair,  87  Mo.  268;  State  v.  Briggs,  68  Iowa, 
416;  People  v.  Cassidy,  133  N.  Y.612;  Whart.  Ev., 
§  1123. 

It  is  also  claimed  that  the  court  refused  to  com- 
pel the  attendance  of  witnesses  in  behalf  of  the  de- 
fendant. The  only  ground  for  this  contention 
which  we  find  in  the  record  is  the  fact  that  Mrs.  Dr. 
Patch,  who  had  testified  on  behalf  of  the  people, 
being  called  on  behalf  of  the  defendant,  did  not 
appear.  But  the  record  failed  to  show  that  she 
had  been  subpoenaed,  and  that  an  attachment  was 
requested  or  denied,  or  that  the  court  was  requested 
to  take  any  action  whatever  to  compel  the  attend- 
ance of  the  witness.  Under  such  circumstances  we 
fail  to  see  any  ground  upon  which  the  defendant 
can  complain  of  the  action  of  the  court  in  this  re- 
gard. 

It  is  also  claimed  that  the  court  erred  in  permit- 
ting a  witness  to  testify  for  the  people  in  rebuttal, 
when  the  evidence  is  only  competent  in  chief,  and 
on  the  further  ground  that  the  name  of  the  witness 
was  not  indorsed  on  the  indictment,  nor  was  the 
defendant  notified  that  the  witness  would  be  called 
to  testify.  The  court  may,  in  its  discretion,  allow 
evidence  in   rebuttal  which,  strictly,  should  have 

been  offered  in  chief.     It  has  frequently  been  held 
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not  to  be  error  to  allow  a  witness  to  testify  whose 
name  is  not  on  the  indictment;  and  where  no  notice 
has  been  given  that  the  witness  would  be  called,  it 
is  a  matter  resting  in  the  sound  discretion  of  the 
court.     Bulliner  v.  People,  95  III.  394. 

It  is  also  claimed  that  improper  remarks  were 
made  by  the  State's  attorney  in  his  opening  state- 
ment of  the  case  to  the  jury,  and  also  that  counsel 
assisting  the  State's  attorney  used  certain  improper 
language  in  his  closing  argument  to  the  jury. 
Without  repeating  what  was  said,  we  find  nothing 
in  the  remarks  of  counsel  not  warranted  by  facts  in 
the  case. 

It  is  also  contended  that  the  court  erred  in  refus- 
ing defendant's  first,  second,  third,  fourth,  fifth, 
sixth,  seventh  and  eleventh  instructions.  None  of 
the  instructions  given  or  refused  are  set  out  in  the 
abstract.  Upon  referring  to  the  transcript  of  the 
record  however  we  find  that  the  court  gave  for  the 
defendant  thirty-five  instructions,  and  refused 
eleven.  As  none  of  the  instructions  are  numbered 
as  they  appear  in  the  record,  it  is  difficult  to  deter- 
mine which  refused  instructions  defendant's  coun- 
sel insist  should  be  given.  But,  be  that  as  it  may, 
the  instructions  given  for  the  defendant  contain  all 
the  law  necessary  to  be  given  to  the  jury  to  enable 
them  to  pass  on  the  guilt  or  innocence  of  the  de- 
fendant. There  was  therefore  no  necessity  for  giv- 
ing any  of  the  instructions  which  the  court  re- 
fused. 

But  it  is  said  the  evidence  was  insufficient  to  es- 
tablish the  guilt  of  the  defendant.  Upon  this 
branch  of  the  case  but  little  need  be  said.  It  is  be- 
yond question  that  Susie  Hoover  was  pregnant  at 
the  time  of  her  death.  The  pott  mortem  demon- 
strated that  fact.  That  the  defendant  was  her  se- 
ducer, and  the  cause  of  her  ruin,  was  fully  estab- 
lished by  his  own  letters  read  in  evidence  before  the 
jury.  There  is  abundance  of  evidence  that  he  had 
agreed  to  marry  this  unfortunate  girl.  Indeed  it 
was  admitted  in  his  evidence.  On  Thursday,  Oct. 
13,  the  week  before  the  death  of  the  deceased, 
.the  defendant,  in  the  presence  of  the  Holloways, 
agreed  upon  the  time  and  place  of  the  marriage  — 
Oct.  20,  at  their  residence  in  Farmer  City.  The 
condition  of  the  deceased  had  become  known  to  her 
sister,  Mrs.  Banks,  and  the  defendant  knew  and 
realized  that  her  condition  could  not  be  concealed 
from  others.  Immediate  action  of  some  kind  was 
required.  If  the  defendant  desired  to  marry  the 
girl,  she  was  of  age,  and  he  could  have  done  so  at 
any  time,  regardless  of  any  objections  from  her 
father  or  any  member  of  the  family.  But  it  appears 
from  the  evidence  that  he  did  not  intend  to  marry 
her.  After  returning  with  her  from  Farmer  City, 
where  the  day  of  the  marriage  was  fixed,  he  saw 
the  deceased  but  once,  and  that  was  only  for  a  short 


time,  at  Arrowsmith  on  Sunday,  until  he  appeared 
at  Banks's  place  on  Thursday,  the  20th — the  day 
they  had  agreed  upon  to  be  at  Holloway's,  and  have 
the  marriage  take  place.  When  he  came  to  Banks's 
on  Thursday  forenoon  he  did  not  come  there  for 
the  purpose  of  carrying  out  his  agreement  of  the 
week  before.  This  is  manifest  from  his  conduct. 
On  Wednesday  the  defendant  was  at  Bloomington, 
and  learned  that  the  father  of  the  deceased  would 
leave  that  evening  for  Missouri.  He  then  started 
at  once  for  Ellsworth,  and  the  next  day,  before 
noon,  he  arrived  at  Banks's.  Upon  his  arrival  he  at 
once  went  to  the  room  he  had  occupied,  and  packed 
and  strapped  his  trunk.  Up  to  this  time  he  had  no 
conversation  with  the  deceased.  He  then  went 
down  stairs,  and  the  family  sat  down  to  the  dinner 
table.  He  declined  to  eat.  After  dinner  was  over, 
a  conversation,  in  whisper,  was  had  between  de- 
fendant and  Susie.  He  .then  went  up  stairs,  and 
she  soon  followed  him,  to  the  room  lie  had  occupied. 
The  two  were  in  that  room  alone  from  five  to  ten 
minutes,  and  while  there  the  sick  sister  across  the 
hall  heard  them  scuffling,  and  Susie  crying.  She 
also  heard  the  remark,  "Don't,  Jake!  "three  times  in 
succession.  Doubtless  that  was  the  time  that  deceased 
was  induced  by  the  defendant  to  take  the  fatal  dose 
which  she  disclosed  in  her  dying  statement  that  the 
defendant  had  given  her  to  bring  on  her  monthly 
sickness  Immediately  after  this  occurrence  the 
defendant  left,  and  within  thirty  minutes  the  de- 
ceased was  in  convulsions,  which  soon  resulted  in 
her  death.  From  the  evidence  it  is  beyond  ques- 
tion that  the  death  of  Susie  Hoover  was  caused  by 
strychnine  poison,  and  the  evidence  all  points  to 
the  defendant  as  the  person  who  caused  her  to  take 
it.  The  anxiety  and  uneasiness  manifested  by  the 
defendant  after  leaving  the  Banks  place,  during 
the  entire  afternoon,  until  he  heard  of  the  death  of 
Susie  Floover,  are  inconsistent  with  his  innocence. 
When  Banks  left  the  defendant  at  the  depot  in 
Ellsworth,  defendant  said,  "If  any  thing  happens 
to  Susie  or  Anna,"  "  to  let  me  know."  He  had  left 
a  niece.  Miss  Willoughby.  at  the  same  place,  but  he 
felt  no  anxiety  in  regard  to  her.  It  was  the  Hoovers 
who  were  weighing  on  bis  mind.  About  three 
o'clock  that  afternoon  Mr.  Bone,  a  neighbor,  ciime 
in  after  a  doctor,  and  the  defendant  inquired  of 
him  what  was  wronj  at  Banks's.  Bone  said  he 
supposed  Anna  wns  worse.  The  defendant  then 
said,  "  If  any  thing  happens  to  Mr.  Hoover's  girls'' 
to  let  him  know  —  "Susie  Hoover,  especially." 
About  one  hour  later  the  defendant  called  at  the 
doctor's  residence  and  inquired,  "  Did  the  doctor 
go  out  there?"  Again,  on  the  same  afternoon,  he 
inquired  of  a  party  at  the  post-office  in  reference  to 
the  Banks's,  and  about  six  o'clock  he  met  a  young 

lady  who  made  her  home  there,  but  who  had  been 
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away  since  morning,  and  asked  her  who  was  sick 
at  Millard  Banks's.  She  told  him,  "Anna."  He 
replied,  "There  must  be  some  one  else  sick."  The 
doctor  had  then  returned,  and  defendant  went  to 
him  with  the  same  inquiry ;  but  receiving  no  satis- 
factory answer,  he  returned  to  the  young  lady,  and 
met  a  man  named  Reed,  who  informed  him  that 
Susie  Hoover  was  dead.  Why  all  this  anxiety  and 
inquiry,  unless  he  knew  that  Susie  Hoover  had 
taken  something  which  might  endanger  her  life? 

It  appears  from  the  record  that  a  chemical  analy- 
sis of  the  stomach  was  made  about  three  months 
after  the  death  of  the  deceased,  and  no  detectable 
quantity  of  strychnine  was  found,  and  some  impor- 
tance is  attached  to  this  fact  in  the  argument. 
From  an  examination  of  the  evidence  it  will  be_ 
found  that,  as  a  general  rule,  when  death  is  pro- 
duced from  strychnine  poison,  traces  of  the  poison 
may  be  detected  in  the  stomach,  but  such  is  not 
always  the  caie.  Where  a  close  is  given  which  is 
only  sufficient  to  produce  death,  and  death  ensues, 
no  trace  of  the  strychnine  will  be  found  in  the 
stomach.  The  reason  for  this,  as  disclosed  by  the 
evidence,  is:  Where  the  exact  amount  of  poison  is 
given  to  produce  death,  the  poison  will  be  destroyed 
in  doing  its  work.  It  will  be  absorbed  and  elimi- 
nated. It  will  change  its  relation  so  that  it  cannot 
be  detected.  Prom  a  half  to  two  grains  of  strych- 
nine are  ordinarily  regarded  as  sufficient  to  produce 
death.  Here  the  defendant  gave  to  the  deceased 
what  might  be  termed  an  exact  dose.  No  portion 
of  that  taken  will  be  found  in  the  stomach,  for  the 
obvious  reason  that  it  was  all  taken  up  by  the 
blood  and  carried  to  the  nerve  centres,  where  it 
produced  its  faithful  work.  Moreover,  one-fifth  of 
a  grain  may  remain  in  a  full  stomach,  and  it  cannot 
be  detected  by  the  most  scientific  test  that  may  be 
resorted  to.  There  may  be  other  exceptions  to  the 
general  rule.  The  fact  therefore  that  the  chemist 
in  this  case  failed  to  detect  traces  of  poison,  does 
not  overcome  the  undisputed  evidence  in  the  case 
that  the  deceased  came  to  her  death  from  strych- 
nine poison. 

We  perceive  no  reason  for  disturbing  the  judg- 
ment of  the  Circuit  Court,  and  it  will  be  affirmed. 


JUDGES  IN  POLITICS. 

CHIEF  JUSTICE  L.  E.  BLECKLEY  of  Georgia, 
has  written  an  interesting  and  significant  letter 
to  the  Atlanta  Constitution  on  the  subject  of  judges 
taking  au  active  part  in  politics.  Although  written 
with  special  reference  to  Georgian  affairs,  this  letter 
contains  some  general  truths  that  are  equally  ap- 
plicable elsewhere.     Chief  Justice  Bleckley  says : 

"Judicial  names  should  not  appear  on  the  roll  of 
militant  politics— certainly  not  on  the  commissary 


staff.  This  is  so  plain  that  it  is  difficult  to  credit 
the  suggestion  lately  made  through  the  press  to  the 
effect  that  some  members  of  the  judiciary  are  at  the 
present  time  active  factors  in  political  combinations 
for  the  distribution  of  rations.  If  such  an  evil  pre- 
vails, it  is  attributable,  I  believe,  to  the  mistaken 
view,  honestly  entertained,  that  a  judge  pending  his 
term  of  office  may  lawfully  liquidate  his  political 
debts.  This  view  is  too  erroneous  to  be  long  ad- 
hered to  and  must  soon  be  overruled  and  abandoned. 
The  true  theory  is  that  every  judge  is  politically 
insolvent.  He  has  suspended  political  business  and 
has  no  assets.  His  creditors  must  indulge  him  until 
his  judicial  career  has  terminated.  Then,  if  he  will, 
he  may  accumulate  fresh  capital  and  settle  with  his 
friends  to  the  utmost  farthing.  He  need  not  forget 
any  of  his  obligations  while  temporarily  disabled 
from  meeting  and  discharging  them.  His  retentive 
memory  and  their  own  robust  hope  should  content 
his  friends  so  long  as  his  disability  continues.  They 
have  no  cause  to  complain  of  a  delay  which  they 
themselves  rendered  necessary  by  retiring  him  from 
the  political  arena  and  consigning  him  to  the  judi- 
cial cloister.  To  expect  a  judge  to  settle  political 
scores  while  he  is  still  a  judge  is  hardly  less  incon- 
gruous than  dunning  a  priest  when  he  is  officiating 
at  the  altar. 

"  I  have  said  that  a  judge  has  no  assets;  perhaps  it 
would  be  more  accurate  to  say  that  he  takes  a  politi- 
cal homestead  on  all  his  assets  for  and  during  his 
term  of  office.  In  either  case  the  same  consequence 
results,  for  in  either  case  he  is,  and  ought  to  be,  com- 
pletely independent  of  his  political  creditors.  It  is 
needless  to  add  that,  being  restrained  from  paying 
his  debts,  be  has  no  right  to  make  donations.  In 
short,  he  should  consider  himself  in  temporary 
seclusion  from  active  politics,  with  no  political 
functions  save  to  vote  as  he  pleases  like  any  other 
citizen. 

"  Having  said  this  much  by  way  of  laying  down 
sound  doctrine  touching  the  official  order  to  which 
I  belong,  I  beg  to  refer  briefly  to  an  article  which 
appeared  in  the  columns  of  a  weekly  newspaper  re- 
flecting upon  the  judicial  ability  and  competency  of 
my  colleague  and  brother,  Judge  Samuel  Lumpkiu, 
and  suggesting  that  he  ought  to  resign.  Of  the 
imputed  impropriety,  or  supposed  impropriety, 
which  provoked  the  article  I  shall  say  nothing,  hav- 
ing no  personal  knowledge  of  the  merits  or  demerits 
of  that  question.  But  I  have  such  knowledge  touch- 
ing the  qualifications,  integrity  and  industry  of 
Judge  Lumpkin  as  an  associate  justice  of  the  Su- 
preme Court.  Toiling  with  him  for  more  than  three 
years,  I  cannot  be  mistaken  in  pronouncing  him 
eminently  fit  in  all  respects  for  the  position  he  occu- 
pies. Nature  has  endowed  him  with  an  apt  and 
ready  judicial  mind ;  he  is  learned  in  the  law  and 
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bis  application,  energy  and  industry  cannot  be  sur- 
passed. He  is  anxious  to  decide  correctly  every 
case,  and  no  man  on  or  off  the  bench  is  more  im- 
partial or  more  loyal  to  truth  and  justice.  It  is  a 
grave  mistake  to  suppose  or  suggest  that  he  ought 
to  resign.  On  the  contrary,  were  he  to  do  so  it 
would  be  a  calamity  to  the  State.  In  my  opinion, 
the  work  of  his  life  should  be  judicial,  and  that 
alone.  I  sincerely  wish  him  evil  fortune  in  politics 
so  that  the  State  may  long  have  his  services  on  the 
bench,  if  not  by  his  own  preference,  by  a  sort  of  in- 
direct compulsion  through  mortification  of  his  polit- 
ical ambition,  if  he  has  any." 


PRACTISING  LAW  AT  91. 

WILLIAM  COOKSON  CARPENTER,  ninety-one 
years  old  and  the  oldest  lawyer  in  this  city, 
appeared  yesterday  before  Judge  Van  Wyck  of  the 
City  Court  as  counsel  for  M.  H.  Reynolds,  a  judg- 
ment debtor  in  supplementary  proceedings.  There 
was  nothing  interesting  in  the  case.  The  point  of 
interest  was  the  energy  shown  by  the  venerable 
counsellor.  Mr.  Carpenter  stands  erect,  walks 
without  a  cane,  has  a  firm  voice,  is  only  slightly 
bald,  and  has  a  full  beard.  He  has  an  expression 
very  much  like  that  of  Charles  O'Conor  in  the 
closing  days  of  his  practice  at  the  bar.  "  You  are 
pretty  nearly  old  enough  to  retire  from  practice," 
the  reporter  suggested  to  him.  "I  don't  think  so, 
as  long  as  I  am  well  and  vigorous  as  I  am  now,"  he 
replied.  "I  have  been  practising  at  the  bar  for 
nearly  seventy  years,  and  I  feel  about  as  well  as  I 
ever  did.  I  have  never  been  sick  a  day  in  my  life." 
"You  ought  to  own  a  part  of  Manhattan  Island, 
having  been  here  so  long,"  was  remarked.  "  I  do  own 
a  part  of  it,  luckily,  and  I  did  own  a  great  deal 
more.  I  am  not  obliged  to  work.  I  prefer  to  work. 
It  is  what  keeps  me  alive."  And,  with  a  smile  and 
a  bow,  the  nonogenarian  lawyer  hurried  from  the 
court-room. — N.  T.  Sun,  June  12. 


&b&tvwct&  of  llccent  gecisions. 

ATTORNEY  —  DISBARMENT — FELONY  —  PARDON.— 

Revised  Statutes,  article  220,  authorizing  disbar- 
ment of  an  attorney  on  proof  of  a  conviction  of  a 
felony,  does  not  allow  it  where  there  has  been  au 
unconditional  pardon.  Scott  v.  State  (Tex.),  25  S. 
W.  Rep.  837. 

Conflict  of  laws. — In  Wilson  v.  King,  decided 
in  the  Supreme  Court  of  Arkansas  in  April,  1894  (26 
8.  W.  Rep.  18),  it  was  held  that  the  conviction  and 
sentence  to  death  of  a  person  in  another  State  do 
not  affect  his  right  to  sue  and  recover  in  a  civil  ac- 
tion in  the  State  of  Arkansas,  citing  Story  Coafl. 
Laws  (8th  ed.),  §§  619-625. 


Conflict  of  laws  —  Chinese  marriages.  —  A 
marriage  solemnized  in  China  according  to  the  laws 
and  customs  thereof,  but  while  the  bridegroom  is  in 
America,  is  not  valid  in  America.  In  re  hum  Lin 
Tina,  U.  3.  D.  C.  (Ore.),  59  Fed.  Rep.  682. 

Divorce — desertion. — A  husband,  who  does  not 
expostulate  with  his  wife  when  she  informs  him  of 
her  intention  to  separate  from  him,  who  removes  a 
portion  of  the  household  furniture  to  quarters  which 
he  has  rented,  leaving  with  her  another  portion,  to 
be  taken  by  her  where  she  sees  fit,  and  who  only 
once  asks  her  to  return,  and  never  remonstrates  with 
her  for  her  absence,  must  be  held  to  have  acquiesced 
in  the  separation,  and  is  not  entitled  to  a  divorce 
on  the  ground  of  obstinate  desertion.  Payne  v. 
Payne  (N.  J.),  28  Atl.  Rep.  449. 

Dying  declarations. — In  People  v.  Crews,  de- 
cided in  the  Supreme  Court  of  California  in  March, 
1894  (86  Pac.  Rep.  367),  it  appeared  that  the  de- 
ceased, the  morning  after  he  was  shot,  and  not  then 
expecting  to  die,  made,  signed  and  verified  a  state- 
ment. The  same  evening  his  doctor  told  him  he 
could  not  recover.  He  was  then  reminded  of  tbe 
statement,  and  said  that  he  did  not  wish  to  change 
it,  and  signed  an  appended  clause,  affirming  that  he 
made  the  statement  with  full  knowledge  and  sense 
of  his  impending  death.  The  statement  was  not  re- 
read to  him,  but  it  appeared  that  he  clearly  remem- 
bered its  contents.  It  was  held  that  this  was  a  good 
dying  declaration. 

Intoxicating  liquor — Civil  Damage  Act.  —In 
an  action  for  selling  liquor  to  plaintiffs  husband 
when  drunk,  defendant  cannot  complain  of  an  in- 
struction that  the  jury  should  not  find  for  plaintiff 
unless  they  were  satisfied  that  defendant  had  good 
reasons  for  believing  the  husband  drunk  when  sell- 
ing him  the  liquor.  Solomon  v.  State  (Miss.),  14 
South.  Rep.  461. 

Justifiable  homicide. — The  killing  of  another 
because  of  a  past  attempt  by  him  to  debauch  the 
slayer's  wife  is  not  justifiable  homicide.  It  is  only, 
where  there  is  an  absolute  necessity  that  a  killing 
be  perpetrated,  to  prevent  adultery,  that  the  case 
will  stand  upon  the  same  footing  of  reason  and  jus- 
tice with  other  cases  of  justifiable  homicide,  under 
section  4834  of  the  Code.  Farmer  v.  State  (Ga.), 
18  S.  E.  Rep.  987. 

Parent  and  child — loss  of  service. — The  right 
of  action  of  a  father  for  an  injury  to  his  minor  child 
is  based  on  the  parental  relation,  not  that  of  master 
and  servant,  and  he  is  entitled  to  be  indemnified  for 
his  expenses  in  the  care  and  cure  of  the  child,  and 
for  loss  of  services  past  and  prospective.  Aether- 
land- American  Steam  Nav.  Co.  v.' Hollander,  U.  8.  C. 
C.  of  App.,  59  Fed.  Rep.  417. 
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Relief  to  Litigants,  Humorously  Considered. 
Editor  of  the  Albany  Law  Journal  : 

A  lawsuit  is  a  moving  object  thnt  starts  at  its 
maximum  speed,  and  by  imperceptible  degrees, 
through  years  of  mental  unrest,  is  brought  to  physical 
rest.  It  is  begun  by  a  retainer  whose  payment 
marks  this  maximum  of  speed,  for  in  commercial 
transactions  time  is  of  their  essence,  and  plaintiff 
innocently  presumes  that  remedial  justice  bears  time 
in  mind  as  of  their  essence  and  pays  the  retainer 
with  the  despatch  of  modern  enterprise,  his  eyes 
upon  the  end  in  view,  himself  ignorant  of  the 
legal  barriers  with  which  the  distance  may  be 
gauged. 

It  takes  time  to  draw  the  complaint,  and  when 
it  is  served  with  the  summons,  the  statute  gives  de- 
fendant twenty  days  to  answer,  to  which  plaintiffs 
attorney  will  add  twenty  or  forty  days,  for  defend- 
ant's lawyer  is  so  irresistible  a  fellow,  and  the  court 
will  add  twenty  or  forty  days,  as  it  too  lias  found 
defendant's  lawyer  an  irresistible  fellow.  Why 
should  a  layman's  needs  intercept  the  flow  of  pro- 
fessional courtesy?  Defendant  answers,  but  a  day  too 
late  to  notice  the  cause  for  the  next  term  of  the 
court,  so  the  cause  must  be  and  is  noticed  for  the 
term  succeeding  the  next,  fourteen  days'  notice  being 
required.  It  is  then  placed  upon  the  calendar  and 
receives  a  number,  say  3892,  highest  number  reached 
upon  regular  call.  1715.  It  must  work  its  way  up, 
and  as  it  does  so,  plaintiff  visits  his  attorney  first 
weekly,  then  monthly,  then  annually.  Terms  come 
and  pass.  The  court  sits  four  or  five  hours  a  day. 
The  first  hour  or  so  is  spent  in  calling  the  calendar 
and  in  developing  the  faculty  of  office  boys  to  apply 
for  adjournments  or  pass  causes  without  reason. 
Some  days  an  entire  case  is  tried,  possibly  two. 
Meanwhile  the  memory  of  the  case  in  point  is  fad- 
ing from  plaintiff.  He  is  just  about  to  shelve  it 
with  the  battle  of  Marathon,  when  it  appears  as  the 
nineteenth  cause  upon  the  day  calendar. 

Plaintiff's  attorney  notifies  his  client  to  attend, 
suhpeenaes  the  witnesses  and  takes  home  the  papers 
to  study  them  over.  He  must  even  study  the  com- 
plaint. Being  its  author  of  course  aids  him  some- 
what in  its  interpretation  and  construction  and 
partially  remedies  the  obliterations  of  time.  The 
plaintiff,  his  witnesses  aud  his  attorney  appear  be- 
fore the  court  at  the  call  of  the  calendar.  Does  the 
trial  proceed?  Certainly  not.  Defendant's  attorney 
is  still  an  irresistible  fellow.  He  states  his  ground 
for  an  adjournment,  **.  «.,  "This  is  the  first  time 
the  cause  has  appeared  upon  the  day  calendar." 
That  does  not  appear  sufficient  ground  to  plaintiff, 
bnt  he  is  an  ignorant  layman.     The  court  and  plain- 


tiff's attorney  know  the  ground  is  sufficient.  The 
cause  is  set  down  for  a  day  certain.  Plaintiff  and 
his  witnesses  return  to  their  places  of  business,  the 
attorneys  to  their  offices,  the  papers  to  their  pigeon- 
holes. Six  weeks  after  the  so-called  day  certain, 
the  cause  reappears  as  number  21  upon  the  day 
calendar,  the  plaintiff  and  bis  witnesses  are  resum- 
moned, the  papers  reunpigeon-holed.  Plaintiff's 
attorney  redeciphers  the  complaint.  This  time 
plaintiff  seems  particularly  favored,  for  both  parties 
answer  ready ;  but  they  answer  ready  for  at  least  a 
month,  every  day,  while  the  causes  ahead  of  them 
are  being  tried ;  and  every  day  the  plaintiff  and  his 
witnesses  attend,  and  the  business  that  each  one  of 
them  neglects  each  week  at  least  equals  the  plain- 
tiff's claim  in  the  suit.  The  principle  however  re- 
mains, courage  is  kept  up,  the  cause  is  at  last 
reached  and  tried  and  a  verdict  is  rendered  for 
plaintiff,  with  a  stay  however  of  thirty  days  to  de- 
fendant, and  sixty  days  to  make  a  case  upon  which 
the  cause  can  be  heard  upon  appeal.  As  the  cause 
is  tried  the  end  of  April,  the  sixty  days  renders  it 
impossible  that  the  appeal  should  be  heard  before 
the  fall ;  and  although  in  the  fall  the  judgment  is 
affirmed  at  General  Term,  an  appeal  is  taken  to  the 
Court  of  Appeals,  but  too  late  to  place  the  cause 
upon  the  calendar  of  that  court  made  up  the  be- 
ginning of  the  fall,  although  in  plenty  of  time  for 
the  calendar  made  up  the  succeeding  fall,  the  suc- 
ceeding February,  to  which  the  cause  is  heard  in 
the  Court  of  Appeals,  and  a  new  trial  is  ordered  be- 
cause of  an  error  committed  by  the  learned  trial 
judge  in  the  haste  of  the  trial  and  overlooked  by  the 
General  Term  in  the  volume  of  its  labors.  The  error 
does  not  render  it  impossible  for  plaintiff  to  succeed 
upon  a  new  trial ;  but  the  point  raised  is  one  of  in- 
terest to  the  judges  and  the  lawyers  as  the  opinions 
and  briefs  fully  show. 

Victory  to  plaintiff  now  would  merely  in  part  re- 
imburse him  for  outlays  and  losses,  and  defeat  would 
involve  him  in  a  large  bill  of  costs.  Had  his  de- 
mand been  met  when  the  suit  was  brought,  its  pay- 
ment would  have,  been  in  the  course  of  his  business. 
Not  so  now.  Now,  the  memory  of  the  battle  of 
Marathon  is  of  greater  moment. 

Of  course  every  lawyer  in  the  city  of  New  York 
knows  that  the  cause  "at  bar"  reached  the  new 
trial  ordered  with  exceptional  speed.  And  prob- 
ably the  generations  of  lawyers  would  never  have 
evolved  this  system,  had  it  not  seemed  to  them  a 
source  of  enjoyment  and  utility;  and  if  that  be  its 
image  to  their  minds,  should  the  system  be  disturbed 
by  the  Constitutional  Convention  now  in  session  at 
Albany?  It  would  seem  not,  if  at  the  same  time 
the  litigant  might  be  relieved  of  the  result  of  the 
thing  in  which  he  has  lost  all  interest.     How  might 
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that  be  accomplished?     Why,  simply  by  providing 
in  the  Constitution. 

"No  litigation  shall  be  finally  determined;  but 
the  same  shall  remain  a  good  morsel  to  be  rolled 
under  the  tongues  of  the  lawyers  forever." 

Leopold  Leo. 

New  York,  May  21,  1894. 

Examination  for  Admission  to  the   Wisconsin 

Bar. 
Editor  of  the  Albany  Lain  Journal  : 

Iu  the  issue  of  the  26th  ult,  you  note  the  passage 
of  a  law  by  the  Legislature  of  the  State  of  New 
York  providing  for  u  "  uniform  system  of  examina- 
tion for  admission  of  attorneys  to  the  bar."  Judging 
from  the  article  in  question,  you  are  not  aware  that 
a  similar  system  is  in  force  in  this  State.  By  the 
provisions  of  chapter  63,  Laws  of  Wisconsin,  1885, 
the  old  so-called  system  of  examination  for  admis- 
sion to  the  bar  was  done  away  with,  and  in  lieu 
thereof  it  was  provided  that  the  Supreme  Court 
should  annually  appoint  a  commission  or  board  of 
five  attorneys  to  meet  at  least  once  annually  at  the 
Capitol,  and  at  such  other  times  and  places  within 
the  State  as  the  court  should  direct,  for  the  purpose 
of  examining  all  applicants  for  admission  to  the  bar. 
The  board  after  such  examination  being  satisfied 
that  such  applicant  possesses  sufficient  learning  in 
the  law,  and  is  otherwise  qualified,  a  certificate  of 
qualification  for  admission  to  the  bar  is  issued  to 
him.  On  the  production  of  this  certificate,  the 
party  named  therein  can  on  motion  be  admitted  to 
practice  in  the  circuit  courts  of  this  State.  The 
board  of  examiners,  are  paid  $10  per  day  and  ex- 
penses by  the  State,  on  vouchers  properly  certified 
by  one  of  the  justices  of  the  Supreme  Court.  No 
fee  is  charged  the  applicant.  As  you  will  observe, 
this  system  has  been  in  force  in  this  State  for  nine 
years,  and  has  given  very  general  satisfaction.  It 
has  also  resulted  in  a  much  higher  standard  of 
qualification  for  admission  to  practice  law  in  this 
State.  We  gratefully  acknowledge  our  indebted- 
ness to  the  Empire  State  for  what  she  has  done  in 
the  direction  of  "reforms  necessary  and  essential 
to  the  legal  profession."  But  in  this  particular 
direction  we  think  we  are  pioneers. 

Yours  truly, 

C.  E.  Estabrook. 
Milwaukee,  Jane  4,  1804. 

[Our  correspondent  has  been  a  regular  reader  of 
the  Law  Journal  for  upwards  of  twenty  years,  and 
his  interest  in  legal  education  is  probably  due  in  a 
measure  to  this  fact.  He  was  a  member  of  the 
Wisconsin  Legislature  iu  1885,  and  was  the  author 
of  the  law  in  question. — Ed.  Law  Journal.] 


A  BOY  in  La  Harpe,  III.,  was  charged  with 
cruelty  to  animals  in  tying  a  string  to  the  leg 
of  a  turtle.  His  lawyer  contended  that  the  turtle 
was  not  an  animal,  "but  a  reptile  of  the  snake  spe- 
cies." The  court  agreed  with  him  and  the  defend- 
ant was  discharged. 

Attorney-Oeneral  M.  J.  Moloney  of  Illinois,  who 
is  attacking  the  trusts  of  that  State  in  the  courts, 
was  born  in  Ireland  in  1849,  and  is  a  graduate  of  the 
University  of  Virginia.  On  leaving  Virginia  he 
settled  in  Ottawa,  Dl.  Before  his  election  as  at- 
torney-general he  served  as  city  attorney  of  Ottawa 
and  as  State's  attorney  for  La  Salle  county.  He 
lias  always  been  noted  for  the  fearless  and  vigorous 
performance  of  his  official  duties. 

A  correspondent  of  the  Voteitche  Zeitung  writes 
from  Tunis  that  the  last  executions  of  criminals  by 
hanging  were  so  slowly  and  clumsily  accomplished 
as  to  afford  terrible  spectacles,  and  the  government 
of  the  Bey  applied  to  England  for  a  model  of  the 
apparatus  there  used.  The  replies  to  this  applica- 
tion came  slowly  and  evasively,  so  that  a  Tunis 
joiner,  a  European,  was  intrusted  with  the  making 
and  carrying  out  "of  a  practical  gallows.  He  suc- 
ceeded in  the  attempt,  but  a  new  difficulty  presented 
itself,  for  no  Arab  would  consent  to  use  the  Euro- 
pean machine,  and  its  maker  was  requested  to  find 
a  European  who  would  hang  criminals  at  60f.  a 
bead.  It  seems  that  a  man  was  found,  but  public 
opinion  was  absolutely  contrary  to  his  undertaking 
the  job.     The  Arabs  will  only  be  hanged  by  an  Arab. 

David  Dudley  Field  was  very  frugal  in  small 
matters,  the  result  of  his  humble  circumstances  in 
youth  and  the  paternal  inculcation  of  wholesome 
New  England  thrift,  but  in  large  matters  he  was 
generous.  A  little  more  than  a  year  ago  he  wrote 
me— certainly  with  no  design  of  having  it  heralded, 
at  least  in  his  life-time:  "It  may  interest  you  to 
know,  since  I  have  been  charged  with  parsimony, 
that  in  my  chagrin  at  the  failure  of  the  bar  of  the 
country  to  keep  its  promise,  made  at  a  meeting  in 
Washington,  after  the  death  of  Chief  Justice  Taney, 
to  look  after  his  family,  I  gave  to  the  clerk  of  the 
Supreme  Court  my  personal  bond  to  pay  to  a 
daughter  of  the  chief  justice  $500  a  year,  during 
her  life  or  mine,  I  forget  which ;  and  that  I  paid 
this  annuity  from  the  date  of  the  bond  in  1878  till 
the  daughter's  death  in  1891,  so  that  I  actually  con- 
tributed out  of  my  private  funds  $9,000  to  save  the 
credit  of  the  bar.  I  had  never  seen  the  two  daugh- 
ters, nor  the  chief  justice  himself,  except  on  the 
bench,  and  I  loathed  his  decision  in  the  Dred-Scot 
case."  Mr.  Field  was  an  intense  optimist,  and  had 
the  most  profound  religious  convictions. — Irving 
Browne  in  the  London  Law  Journal. 
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Albany,  June  23,  1894. 
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[All  communications  Intended  for  the  Editor  should  be  ad- 
dressed simply  to  the  Editor  of  The  Albany  Law  Journal. 
All  letters  relating  to  advertisements,  subscriptions,  or  other 
business  matters,  should  be  addressed  to  Thb  Albany  Law 
Jocknal  Company.] 

WE  are  glad  to  be  able  to  give  in  this  issue 
of  the  Law  Journal  a  full  report  of  the 
excellent  address  which  was  delivered  last  week 
before  the  graduating  class  of  the  Albany  Law 
School  by  the  Hon.  Tracy  C.  Becker,  of  Buf- 
falo, who  is  not  only  a  leading  member  of  the 
bar  in  that  prosperous  city  but  is  also  the  presi- 
dent of  the  New  York  State  Bar  Association. 
Mr.  Becker  speaks  from  the  observation  and 
experience  acquired  in  a  large  and  active  prac- 
tice and  his  advice  to  the  graduated  students 
comes  with  authority.  It  will  be  read  with  in- 
terest by  law  students  everywhere,  and  the 
suggestions  it  embodies  may  be  perused  with 
profit  even  by  those  who  have  already  been 
admitted  to  the  bar  and  are  engaged  in  the 
practice  of  the  law. 


The  lawyers  of  the  State  will  recall  the  fact 
that  Governor  Hill  appointed  a  commission, 
consisting  of  thirty-eight  members,  pursuant  to 
an  act  of  the  Legislature  passed  in  1890,  for 
the  purpose  of  reporting  to  that  body  proposed 
amendments  to  the  Judiciary  Article  of  the 
Constitution.  The  report  made  by  that  body 
to  the  Legislature  was  never  acted  upon  and 
has  been  presented  by  Louis  Marshall,  late  of 
Syracuse,  now  of  New  York  city,  who  was  a 
member  of  that  commission  and  is  now  a  mem- 
ber of  the  convention,  to  the  present  Constitu- 
tional  Convention   as  a  proposed  amendment. 

It  will  be  of  interest  to  the  profession  as 
showing  the  work  done  at  that  time,  by  a  body 
of  men  selected  from  the  most  eminent  lawyers 
of  the  State,  who  devoted  a  considerable  period 
of  time  to  the  consideration  of  the  questions 
involved,  and  after  thorough  discussion,  re- 
ported the  proposed  amendments. 


The  conviction  of  Erastus   Wiman    in  the 
New  York  Court  of  Oyer  and  Terminer,  before 
Vol.  49—  No.  25. 


Judge  Ingraham,  on  the  charge  of  forgery  in 
the  second  degree,  was  a  foregone  conclusion, 
as  there  was  never  any  reasonable  doubt  of  his 
guilt.  Mr.  Wiman 's  beginnings  were  humble, 
but  he  had  great  abilities  and  unusual  opportuni- 
ties for  the  display  of  them,  and  he  certainly 
made  the  business  of  R.  G.  Dun  &  Co.  very 
profitable.  He  was  virtually  the  sole  manager 
of  the  firm.  When  he  went  to  New  York  its 
business  was  not  profitable;  but  under  his 
management  the  profits  were  $345,000  in  1885 
and  $525,000  in  1892.  Subsequently  Mr. 
Wiman  was  a  member  of  the  firm  and  drew  a 
large  share  of  these  profits.  For  a  time  it  was 
twenty-five  per  cent,  -then  seventeen  per  cent. 
His  success  was  really  remarkable.  He  was 
getting  rich  fast  in  legitimate  and  reputable 
business;  but  he  was  not  satisfied  and  began 
speculating  in  real  estate.  High  projects 
floated  through  his  brain  and  visions  of  colossal 
wealth  filled  his  mind.  When  he  was  pressed 
for  money  to  carry  on  his  private  enterprises 
he  used  the  money  of  the  firm  of  which  he  was 
a  member.  There  is  no  doubt  that  he  had  a 
legal  right  to  do  this,  though  it  was  not  just  to 
his  associates.  But  he  had  no  right  to  resort  to 
forgery.  In  one  year  his  overdrafts  amounted 
to  $135,000;  and  at  the  end  of  the  year  he  gave 
the  book-keeper  a  check  for  that  amount  of 
money  to  balance  the  account  on  the  books  and 
then  told  the  cashier  not  to  deposit  the  check 
but  to  hold  it  as  cash.  In  the  bank  on  which 
this  check  was  drawn  Mr.  Wiman  never  in  his 
life  had  a  balance  at  any  one  time  of  more  than 
$25,000.  But  the  check  was  given  to  conceal 
the  overdraft  from  Mr.  Dun.  He  never  heard 
of  the  transaction  until  recently.  As  long  ago 
as  1882  he  found  occasion  to  rebuke  Mr. 
Wiman  sharply  and  the  latter  acknowledged 
his  "  indiscretion  "  and  promised  to  be  more 
careful.  In  1888  he  got  into  trouble  again, 
and  wrote  to  Mr.  Dun  expressing  his  sorrow 
and  making  more  promises.  He  even  wrote  to 
Mrs.  Dun,  saying:  "  I  have  fallen  from  the  high 
estate  which  the  kindness  of  your  husband  per- 
mitted me  to  hold.  I  do  hope  that  Mr.  Dun 
will  give  me  another  chance  to  save  my  children 
from  disgrace."  Within  a  few  months  after 
pleading  in  this  way  Mr.  Wiman  took  $25,000 
from  the  collection  department  of  the  agency 
and  used  it  for  private  purposes.     In  1889  Mr. 

Wiman  wrote  and  admitted  the  justice  of  Mr, 
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Dun's  rebuke  for  another  "folly"  and  con- 
cluded  by  saying  that  he  hoped  to  regain  his 
honor  and  esteem.     Within  three  months  there- 
after he  took  $7,500  belonging  to  the  firm  and 
used  it  and  drew  the  firm's  check  for   $3,000 
and    paid   it  on  a  personal  note  for  $10,000. 
Things  went  on  in  this  way  for  several  years. 
In    1 89 1    Mr.  Wiman  agreed  to  draw  nothing 
from  the  firm  except  money  necessary  for  his 
household  expenses,  and  to  let  the  remainder 
go  toward   wiping  out  the  overdrafts.     Within 
two  weeks  he  secured  a  check  for  $5,000  from 
the  firm's  agent  in  Philadelphia  and  deposited 
it  to  his  private  account  in   New  York;  and 
during  the  year  1891  he  converted  to  his  own 
use  no  less  than  $67,000  of  remittances  that 
came  to  the  firm.     He  was  repeatedly  detected, 
he  repeatedly  confessed,  and  Mr.  Dun  forgave 
him   over   and    over  again.     Then   came   the 
famous  Bullinger  matter.     One  day  Mr.  Wiman 
went  to  the  book-keeper  and  said:  "Bullinger 
has   an  account   against    us  and   wants   some 
money.       Draw   a   check    for    $5,000."     Mr. 
Wiman  took  the  check,  forged  Bullinger's  name 
on  the  back,  and  deposited  it  to  his  private  ac- 
count.    Subsequently    Bullinger  demanded   a 
settlement  from  other  members  of  the  firm  and 
the  forged  check  was  discovered.     Then  Mr. 
Wiman  wrote  again  to  Mr.  Dun,  "  in  terms  of 
great  humiliation,"  as  he  said,  and   confessed 
that  he  had   "  improperly   and    fraudulently " 
signed  the  name  of  E.  W.  Bullinger  on  the  back 
of  the  check.    "  Simply  and  frankly,"  he  added, 
"  I  must  say  I  committed  this  act  without  au- 
thority and  most  imprudently  and  can  ask  no 
excuse  or  palliation  of  the  offense  except  such 
as   in  your  abundant  charity  and  goodness  of 
heart  you  may  in  mercy  extend  to  me."     But 
Mr.  Dun,  who  had  been  forgiving  Mr.  Wiman 
for  years  for  just  such  offenses  and  had  accepted 
Mr.  Wiman 's  promises   over  and  over   again 
only  to  find  that,  however  sincerely  and  emo- 
tionally made,  they  were  not  worth  the  paper 
on  which  they  were  written,  could  forgive  him 
no  longer,  and   exposure,  indictment,    arrest, 
trial,  and  conviction  followed  in  rapid  succes- 
sion.    It  is  not  surprising  that  in  his  charge  to 
the  jury  Judge  Ingraham  spoke  of  Mr.  Wiman's 
greed   for  gold.     There  were   many  years  in 
which  his  profits  averaged  $75,000  a  year,  and 
yet   he   was   not   satisfied.     One   indiscretion 
after  another  was  committed  and  finally  in  his 


desperation  Mr.  Wiman  resorted  to  forgery. 
He  has  been  sentenced  to  five  years  and  six 
months  in  State  prison,  which  means  (after 
making  the  statutory  deduction  for  good  behav- 
ior) about  three  years  and  eleven  months  of 
actual  imprisonment. 

According  to  an  address  recently  delivered 
before  the  law  students  of  the  National  Uni- 
versity in  Washington,  by  the  Hon.  William  J. 
Bryan  of  Nebraska,  it  is  still  the  custom  of  the 
courts  in  some  of  the  States  to  exclude  from  a 
jury   any  man  who   admits   that  he  has   read 
newspaper  reports  of  the  case  about  to  be  tried. 
As  all  intelligent  men  read  the  papers,  and  as 
the  papers  print  all  the  news,  this  custom,  or 
rule,   Mr.   Bryan  rightly  holds,  is  equivalent 
to  the  exclusion  from  the  jury  of  the  only  kind 
of  men  who  ought  to  be  permitted  to  perform 
such  service.     The  Washington  Pott  however 
says  that  in  the  District  of  Columbia  it  is  not 
the  custom  of  the  courts  in  making  up  juries 
to   reject  men   because  they  read   the   news- 
papers, even  though  they  may  have  read  all  that 
has  been  published  relative  to  the  case  in  hand. 
If  the  judge  is  satisfied  that  the  proposed  juror 
is  prepared  to  give  the   testimony  an  honest 
hearing,  and  to  render  a  verdict  according  to 
the  law  and  the  evidence,  he  is  accepted,  sub- 
ject, of  course,  to  the  challenges  allowed  to  the  « 
counsel.     It  seems  strange  that  this  course  has 
not    been   universally   adopted.     A    hundred 
years  ago,  there  may  have  been  more  propriety 
in  regarding  with  suspicion,  as  to  his  fitness  for 
a  place  on  a  jury,  a  man  who  had  read  all  about 
the  case  in  the  journals  of  that  day.     Then  but 
few  newspapers  were  printed,  and  they  did  not 
contain  "  all  the  news,"  or  indeed  any  consider- 
able part  of  the  news.     Very  few  of  the  men 
from  whose  number  a  jury  was  to  be  selected 
were  likely  to  have  seen  any  printed  account 
of  the  case.     To  turn  down   the  few  was  not 
equivalent  to  the  exclusion  of  intelligence  from 
the  jury-box;  was  not  offering  a  premium  for 
ignorance  and  stolidity,  was  not  denying  to  the 
public  the  protection  to  be  derived  from  the 
services  of  the  best  men  in  determining  guilt  or 
innocence.      The   development  of  the  press, 
since  steam  was  utilized  for  transportation  and 
electricity  for  the  transmission  of  news,  is  one 
of  the  great  facts  of  our  age.     Now  everybody 
I  reads  —  or,  certainly  everybody  who  is  fit  to 
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sit  as  a  juror  —  and  to  apply  the  old  rule  to 
which  Mr.  Bryan  referred  is  to  do  that  which  is 
directly  calculated  to  bring  the  jury  system  into 
contempt. 

The  New  York.  Court  of  Appeals  has  decided 
within  the  last  two  weeks  many  cases  of  in- 
terest, and  among  the  most  important  is  that 
which  arose  between  the  Elmira  Savings  Bank 
and  the  receiver  of  the  Elmira  National  Bank. 
The  savings  bank  had  on  deposit  in  the  national 
bank  at  the  time  of  the  failure  of  the  latter  in- 
stitution the  sum  of  $50,000,  and  an  action  was 
brought  by  Herendeen  &  Mandeville,  the  at- 
torneys for  the  savings  bank,  to  recover  the 
amount  of  the  deposit  as  a  preferred  claim.  An 
old  statute  which  is  included  in  the  banking 
law  makes  the  deposits  of  savings  banks  in 
national  banks  entitled  to  preference  in  pay- 
ment. There  has  been  a  prevalent  opinion 
however  that  the  National  Banking  Law,  which 
prohibits  preferences  by  insolvent  national 
banks,  rendered  the  State  law  ineffective.  The 
Court  of  Appeals  has  now  decided  that  the  de- 
posits of  saving  banks  are  entitled  to  preference 
in  payment.  The  Federal  statute,  it  is  held, 
does  not  conflict  with  the  State  law.  The  de- 
posit is  made  subject  to  the  State  law,  and  the 
National  Banking  Law  only  forbids  the  volun- 
tary act  of  the  national  bank  officers  making 
transfers,  assignments  or  payments  to  special 
persons  in  contemplation  of  insolvency,  and  to 
prevent  the  ratable  application  of  its  property. 
The  deposit  is  made  under  conditions  fixed  by 
law,  and  its  return  may  be  demanded  as  a  prior 
claim  to  that  of  other  creditors.  The  case  may 
be  taken  to  the  United  States  Supreme  Court 
by  the  attorneys  for  the  receiver  of  the  national 
bank.  

Lord  Chief  Justice  Coleridge,  whose  death  is 
recorded  in  this  number  of  the  Law  Journal, 
leaves  the  memory  of  a  man  of  learning,  elo- 
quence, and  distinguished  ability.  He  was  well 
known  in  this  country  which  he  visited  in  1883  on 
invitation  of  the  Bar  Association  of  the  United 
States.  He  spent  about  three  months  in  this 
country  and  was  received  with  distinguished 
honor.  He  was  entertained  by  Elliot  F.  Shep- 
ard  at  two  dinners  in  August,  1883,  at  which 
Chief  Justice  Waite,  Chief  Judge  Ruger,  Wil- 
liam M.  Evarts,  Judge  Rapallo  and  other  well- 
known  judges  and  lawyers  were  present.  Pub- 
lic receptions  were  held  in  New  York,  Boston, 


Chicago,  Albany,  and  othercities.  The  justices 
of  the  United  States  Supreme  Court  held  a  re- 
ception in  his  honor  at  Washington.  At  the 
reception  at  the  Academy  of  Music  in  New 
York  city  Lord  Coleridge  made  a  long  and 
eloquent  address,  expressing  a  cordial  wish 
for  close  sympathy  between  the  United  States 
and  Great  Britain.  It  was  afterward  re- 
ported that  he  would  write  a  book  founded 
on  his  American  experience,  and  in  deny- 
ing the  report  he  wrote  to  the  Albany 
Law  Journal:  "  No,  I  must  be  content  with 
the  very  pleasant  memories  of  my  ten  weeks' 
American  vision,  during  all  of  which  I  never 
heard  an  unpleasant  word  or  met  an  unfriendly 
person,  and  which  will  always  warm  my  heart 
when  I  think  of  it,  till  it  is  chilled  forever  by 
that  which  cannot  now  be  far  away.  You  and 
your  friends  spoiled  me.  I  saw  such  very  nice 
people  and  was  so  very  kindly  treated  that  I 
am  sure  my  view  of  America  is  not  complete. 
There  cannot  be  fifty-five  millions  of  such  men 
and  women  as  I  saw,  and  people  here  would 
say  that  the  kindness  and  generosity  of  your 
people  had  turned  my  head." 

The  brilliancy  and  courtesy  for  which  he 
was  noted  in  public  life  did  not  prevent  the 
development  of  domestic  troubles  and  others 
which  tended  to  dim  the  luster  of  his  reputa- 
tion, but  cannot  rob  him  of  his  rank  as  one  of 
the  greatest  men  in  English  jurisprudence. 


The  British  House  of  Lords,  on  the  15th  in- 
stant, by  a  vote  of  one  hundred  and  twenty- 
nine  to  one  hundred  and  twenty,  rejected  the 
second  reading  of  the  Deceased  Wife's  Sister 
Marriage  Bill.  Lord  Dunraven,  in  moving  the 
second  reading  of  the  bill,  said  that  the  ex- 
perience of  the  United  States,  Canada  and  else- 
where showed  that  the  legalization  of  such 
marriages  had  most  satisfactory  results.  The 
result  of  the  vote  was  received  with  cheers  on 
both  sides  of  the  House.  In  1847  a  royal  com- 
mission was  appointed  to  examine  the  marriage 
laws  and  from  1849  up  to  the  present  day  at- 
tempts have  been  made,  both  in  the  Lords  and 
in  the  Commons,  to  carry  the  bill  making  mar- 
riage with  a  deceased  wife's  sister  legal,  but 
those  attempts  have  always  failed.  In  more 
recent  years  the  Commons  have  carried  the  bill 
by  a  large  majority,  but  it  has  been  thrown  out 
in  the  Lords. 
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HON.  TRACY  C.  BECKER'S  ADDRESS  TO 
THE  GRADUATES  OF  THE  ALBANY  LAW 
SCHOOL,  JUNE  14,  1894. 

Gentlemen  of  the  Graduating  Class  :  At  the 
request  of  your  faculty,  not  so  much  because  of  any 
professional  eminence  as  because  of  my  holding  for 
the  time  being  the  office  of  president  of  the  New 
York  State  Bar  Association,  I  am  to  address  to  you 
a  few  words  of  brotherly  counsel  and  advice,  as  you 
are  about  to  begin  your  work  in  the  ranks  of  your 
chosen  profession.  The  few  suggestions  which  I 
shall  deem  it  advisable  to  make  in  this  capacity,  are 
intended  to  be  based  upon  what  may  be  termed  a 
practical  conception  of  the  duties  imposed  upon 
you  on  becoming  members  of  the  bar.  The  moral 
conception  of  those  duties  will  be  exemplified  to 
you  by  the  distinguished  president  of  the  univer- 
sity of  which  your  law  school  is  a  department,  in 
whom  I  predict  will  be  recognized  and  extolled 
very  soon  after  he  has  exercised  his  functions  as 
chief  executive  of  the  university,  all  the  tact,  all 
the  kindness  and  wisdom  and  all  the  distinguished 
characteristics  as  an  educator  shown  by  Arnold  in 
England,  and  by  Hopkins,  D  wight  and  Nottin  this 
country. 

Some  one  has  said  that  the  comfort,  the  vicissi- 
tudes and  the  virtues  of  the  lawyer's  life  may  be 
epitomized  in  the  brief  sentence,  "He  worked 
hard,  he  lived  well,  he  died  poor." 

If  you  are  to  become  members  of  the  profession 
solely  for  the  purpose  of  achieving  fame  or  accu- 
mulating wealth  in  this  day  of  speculation,  of  in- 
vention, of  combination,  of  enterprise,  you  might 
well  have  chosen  other  pursuits  with  surer  pros- 
pects of  success.  If  you  are  to  become  members  of 
the  profession  for  the  purpose  of  enjoying  the 
purely  intellectual  pleasures  which  attach  to  the 
exercises  of  its  calling,  in  my  opinion,  you  might 
still  have  chosen  other  fields  of  scientific  research, 
development  and  publication  in  which  you  would 
gain  with  less  exertion  far  greater  rewards  of  liter- 
ary renown.  If  you  have  chosen  to  enter  the  pro- 
fession for  the  purpose  of  obtaining  political  pre- 
ferment and  attaining  a  high  place  in  the  councils 
of  the  nation,  you  might  have  succeeded  equally 
well  without  undergoing  the  years  of  struggle  and 
toil,  storm  and  stress  which  will  be  necessary  in 
your  profession  before  you  can  acquire  that  compe- 
tency and  freedom  from  care  which  seem  to  be  re- 
quired to  bring  to  highest  fruition  the  opportuni- 
ties of  public  life.  But  if,  gentlemen,  you  have 
chosen  the  law  as  your  mistress  for  other  reasons 
and  purposes  than  these,  I  congratulate  you  in  the 
wisdom  of  your  choice,  and  beg  your  attention  for 
a  moment,  while  I  indicate  to  you,  purely  from  the 
practical  point  of  view  of  one  who  is  neither  an  old 


nor  yet  a  young  practitioner,  how  it  seems  to  him 
that  the  wisdom  of  your  choice  may  be  vindicated. 
Returning  again  to  the  terse  characterization  of  a 
lawyer's  life,  our  text  says  a  lawyer's  life  is  "to 
work  hard."  This  is  the  lot  of  all  men  who  would 
succeed.  It  needs  no  recommendation,  because  it 
is  necessary  to  all  of  you,  except  to  those  to  whom 
fortune  may  have  shown  favor  with  her  caresses. 
Even  to  those,  professional  attainments  and  honors 
require  obedience  to  its  injunction.  And  here, 
while  speaking  of  work,  permit  me  to  urge  the  cul- 
tivating and  improving  of  your  mental  powers  by 
study  of  literature  and  science.  A  lawyer,  no  mat- 
ter how  well  trained  or  educated  at  college,  who 
hopes  to  obtain  distinction  at  the  forum  or  in  the 
field  of  business  as  counsellor  and  organizer  of 
large  affairs  will  be  doomed  to  bitter  disappoint- 
ment in  these  days  of  universal  education  if  he 
fails  to  keep  abreast  of  the  current  of  literary  and 
scientific  thought.  He  need  not  know  all  about 
any  one  subject.  That  is  the  province  of  a  special- 
ist or  the  hobby  of  an  enthusiast;  but  he  ought  to 
know  a  little  about  almost  every  thing;  and  more 
especially  he  ought  to  know  where  to  quickly  un- 
earth the  stores  of  wealth  in  thought  and  research 
laid  up  by  others  in  books  and  periodicals.  Half 
an  hour  of  each  day  rigidly  devoted  to  the  current 
books  and  periodicals  will  not  only  relieve  your 
mind  from  the  narrowing  automatism  of  profes- 
sional routine  and  elevate  you  in  the  estimation  of 
the  public,  but  will  sooner  or  later  prove  of  ines- 
timable value  in  your  professional  work.  But  those 
of  you  who  have  been  unable  as  yet  to  acquire 
more  than  the  ordinary  academic  training  required 
by  the  rules  for  admission  to  the  bar  a  longer  pe- 
riod of  time  each  day,  and  every  day,  must  be  de- 
voted to  these  pursuits. 

'Tis  but  a  few  years  ago  that  I  discovered  a  judge 
of  one  of  our  higher  courts  in  the  act  of  preparing  an 
essay  on  the  "Campaigns  of  Hannibal,"  and  was 
frankly  informed  by  him  that  he  had  joined  a  Chau- 
tauqua Literary  and  Scientific  Circle,  and  had  been 
pursuing  its  course  of  study  at  home  for  two  years, 
because  he  realized  that  his  education  was  sadly 
deficient.  To-day  his  opinions  rank  in  literary 
merit  as  well  as  in  legal  acumen  with  almost  any  in 
the  reports  of  the  State.  The  public  libraries  and 
lectures  and  such  courses  of  directed  study  as  that 
pursued  by  the  judge  are  practically  free  to  all  of 
you,  and  you  have  absolutely  no  excuse  for  a  failure 
to  become  cultivated  men  as  well  as  well-read  law- 
yers. 

Secondly,  "To  live  well."  «ov>tyv,a\V$vtyv;  " 
"Not  to  live,  but  to  live  well,"  was  the  motto  of 
the  great  Greek  philosopher.  And  the  first  duty 
which  you  owe  to  your  profession  is  to  be  a  good 

citizen.    Those  portions  of  the  world  in  which  de- 
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mocracies  prevail  recognize  no  aristocracy  but  the 
aristocracy  of  intellect.  To  that  aristocracy,  by 
virtue  of  the  very  essence  and  spirit  of  your  pro- 
fession, you  have  a  just  claim  to  belong.  Having 
that  claim  which  is  conceded  by  your  fellow-men, 
it  becomes  your  absolute  and  unfailing  duty  to  jus- 
tify it  in  their  eyes  by  an  honorable  and  upright 
life,  and  by  taking  that  part  and  lead  in  all  public 
movements  for  the  good  of  the  community  of  which 
you  are  a  member,  which  should  betaken  by  all  who 
claim  and  are  regarded  as  the  leaders  and  moulders 
of  public  thought  and  action.  It  is  unnecessary,  and  it 
would  be  impertinent,  for  me  to  advise  you  to  be  dig- 
nified in  manner,  neat,  and  when  possible  even  ele- 
gant, in  attire,  respectful  in  demeanor,  and  honest  and 
straightforward  in  your  dealings  with  your  clients 
and  your  fellow-men.  These  are  common  virtues, 
which  must  be  and  are  practiced  by  the  great  ma- 
jority of  our  citizens.  You  have  a  higher  and 
greater  responsibility  imposed  upon  you  by  your 
professional  allegiance.  To  you  the  people  look  not 
only  for  wise  counsel  in  their  private  affairs,  but 
active,  sagacious  and  courageous  leadership  in  their 
private  concerns.  The  temptation  will  be  strong 
for  you  to  confine  yourself  within  the  narrow  circle 
of  professional  effort.  Some  of  you  will  probably 
not  be  able  to  resist  it,  but  if  you  value  the  privi- 
leges and  weigh  well  the  responsibility  of  the  pro- 
fession which  you  have  chosen,  you  will  steel  your- 
self against  this  temptation,  and  on  every  proper 
occasion,  though  without  undue  audacity  and  per- 
tinacity, make  your  influence  felt  for  good  in  the 
community.  To  do  this  it  will  not  be  necessary  for 
you  to  become  public  orators,  though  no  doubt 
many  of  you  will  shine  in  that  capacity.  It  will  not 
be  necessary  for  you  to  hold  public  office,  although 
within  the  line  of  your  profession  there  are  public 
offices  which  none  can  in  the  very  nature  of  things 
fill  so  well  as  you.  Neither  will  it  be  desirable  that 
you  should  aspire  to  become  party  bosses  and 
almoners  of  party  patronage.  But  you  will  find  as 
you  settle  in  the  municipalities,  great  or  small,  of 
this  busy,  striving,  struggling,  progressive  nation, 
that  without  taking  upon  yourselves  the  burdens  of 
any  of  these  functions,  you  can,  if  you  will,  become 
a  power  for  good  wherever  you  are.  That  you  shall 
endeavor  to  do  this  is  my  charge ;  and  I  believe  it 
to  be  the  most  serious  and  greatest  responsibility 
which  you  assume  when  you  take  your  oath  of  office  as 
a  member  of  the  bar.  It  is  estimated  that  there  are 
to-day  in  the  State  of  New  York  alone  upwards  of 
fifteen  thousand  lawyers,  which  implies  that  there 
are  so  many  citizens  having  the  right  to  vote.  It 
would  be  no  extravagant  estimate  to  say,  that  of 
this  fifteen  thousand  at  least  ten  thousand  are  men 
of  fair  and  honorable  social  standing,  with  at  least 
ten  persons  as  clients  and  as  admiring  friends  whom 


each  and  every  one  of  the  ten  thousand  could  influ- 
ence for  good.  It  is  also  said  that,  with  the  excep- 
tion of  but  five  elections  in  this  State  in  the  last 
fifty  years,  the  change  of  two  votes  in  each  election 
district  would  have  changed  the  result  of  the  elec- 
tion. A  long-drawn  and  almost  despairing  cry  for 
municipal  reform,  for  a  pure  ballot  and  an  honest 
count,  for  better  and  cleaner  government,  not  only 
in  our  great  cities,  but  in  our  counties  and  towns 
throughout  this  and  every  other  progressive  and  en- 
lightened State  in  this  Union,  is  calling  to  every 
man  who  lays  claim  to  the  faintest  spark  of  civic 
virtue,  to  forget  and  renounce  for  the  moment, 
whenever  necessary,  partisan  allegiance  and  preju- 
dices, and  to  unite  with  other  good  citizens  for 
common  safety  and  protection.  The  very  founda- 
tions of  republican  institutions  have  been  shaken 
by  the  corruption  and  infamy  of  party  bosses  in  the 
great,  yea,  even  the  little,  cities  of  the  State.  To 
you  young  men,  as  well  as  to  the  older  and  more 
experienced  warriors  of  the  legal  field  of  battle,  the 
people  of  this  State  must  look  rather  than  to  any 
others  for  rescue,  succor  and  support  in  the  move- 
ment now  coming  on  for  political  reform.  You 
need  not  ostracise  yourself  from  the  party  which 
by  heredity  or  choice  you  have  joined.  There  are 
great  questions  of  State  and  national  importance  in 
which  party  has  been  and  ever  will  be  the  controll- 
ing factor.  Where  there  are  differences  of  opinion 
there  must  be  parties.  While  there  are  parties 
there  must  be  organization.  Where  there  is  organi- 
zation there  must  be  leaders  and  followers,  who 
must,  alike  in  partisan  affairs  as  in  all  other  affairs, 
govern  their  actions  by  the  standard  of  the  greatest 
good  to  the  greatest  number.  But  in  the  business- 
like administration  of  the  machinery  of  ourmunici- 
palities,  in  the  honesty  and  ability  of  our  judiciary, 
in  the  fidelity  and  lawful  methods  of  our  police  de- 
partments, partisan  politics  have  little  or  no  place. 
That  municipal  elections  will  sooner  or  later  be 
divorced  from  State  and  national  elections  is  as  in- 
evitable as  the  rise  and  fall  of  the  tide.  Nothing 
else  will  satisfy  the  desire  of  the  great  mass  of  our 
people;  nothing  else  will  afford  to  each  municipal- 
ity of  the  State  the  opportunity  to  work  out  its  own 
salvation.  In  that  work  you  can  be,  and  you  must 
be,  a  controlling  force.  Stand  for  what  in  the 
depths  of  your  educated  conscience  you  believe  to 
be  right.  In  your  intercourse  with  your  fellow-men 
the  common  people  will  look  to  you  for  counsel  and 
advice.  Fail  not,  as  you  value  your  peace  of  mind, 
as  you  value  the  education  of  your  families,  as  you 
value  the  free  institutians  of  this  great  democratic 
community.  On  all  occasions  spare  nothing  so  far 
as  your  talents  will  permit  you,  but  be  stead  fast  and 
immovable  for  good  government.  And  in  this  con- 
nection bear  in  mind  that  those  alone  who  govern 
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themselves  well  are  fitted  to  govern,  and  apply  this 
maxim  to  the  profession  of  which  you  are  a  mem- 
ber. Be  not  satisfied  with  a  narrow  circle  of  ac- 
quaintances in  your  own  vicinage  amongst  your  pro- 
fession, but  pardon  me  if  I  earnestly  advise  you  to 
affiliate  yourselves  with  county  and  State  bar  asso- 
ciations. Attend  their  meetings;  join  with  them  in 
measures  for  the  purification  of  the  profession  from 
the  shysters  and  money-changers  who  infest  it,  and 
in  all  measures  of  reform  peculiarly  applicable  to  it. 
Remember  that  you  are  held  responsible  and  your 
own  character  is  degraded  whenever  any  of  your  pro- 
fessional brethren  commit  any  wrong  against  their 
clients  or  their  community.  Of  the  necessity  of  this 
advice  you  may  judge  when  I  inform  you  that  the 
State  Bar  Association  for  over  five  years  last  past 
lias  had  upon  its  records  a  resolution  pledging  itself 
by  a  committee  selected  from  outside  of  the  locus 
in  quo,  to  prosecute  any  alleged  violation  of  profes- 
sional etiquette  and  any  professional  misconduct, 
which  its  committee  on  grievances,  upon  the  com- 
plaint being  made,  determines  to  punish  upon  evi- 
dence sufficient  to  amount  in  criminal  law  to  prob- 
able cause.  And  yet  but  two  cases  have  been 
brought  before  the  association  for  discipline  in  the 
courts  since  that  resolution  was  adopted.  In  both 
of  these  cases,  I  gladly  note,  the  association  has 
acted  promptly  and  efficaciously,  has  cheerfully 
paid  all  the  expenses  of  the  prosecution,  and  has 
succeeded  in  disbarring  the  offenders.  In  the  ranks 
of  such  associations,  which  now  exist  in  most  of 
the  States  of  the  Union,  you  will  always  find  men 
who  love  and  honor  their  profession,  not  only  for 
what  it  gives  them  in  social  position  and  in  earning 
capacity,  but  for  its  intellectual  and  social  features. 
In  this  State,  after  three  years  of  continuous  effort, 
the  association  has  at  last  succeeded  in  placing  upon 
the  statute  books  a  bill  for  uniform  law  examina- 
tions. This  act  provides  for  three  examiners  in 
place  of  the  non-responsible,  unpaid  and  unregu- 
lated boards  of  so-called  referees  which  have  existed 
separately  and  independently  of  each  other  in  the 
various  judicial  departments;  and  the  Court  of  Ap- 
peals is  required,  on  or  before  October  1,  when  the 
bill  takes  effect,  to  prescribe  uniform  rules  for  the 
government  and  regulation  of  this  new  board.  No 
longer  will  it  be  possible  for  law  students  who  have 
been  plucked  in  one  department  to  move  across  a 
river  into  the  next  and  be  admitted  to  the  bar 
within  a  month  or  less;  or  for  one  department  to 
have  a  faithful  and  practical  board  of  examiners, 
while  in  another  they  are  merely  pedagogues,  or  are 
listless  and  indifferent  to  their  duties.  No  longer 
will  it  be  possible  for  the  aspiring  but  slothful 
young  gentleman  to  go  to  Dakota  or  other  Western 
State,  stay  there  a  short  time,  get  a  diploma  by 
being  admitted  on  motion  in  some  district  court 


and  come  back  to  this  State  and  be  admitted  here 
without  serving  the  clerkship  and  pursuing  the 
studies  which  so  long  and  faithfully  you  have  been 
compelled  to  follow.  This  and  other  important 
measures  of  reform  an  association  of  lawyers  has 
accomplished  for  your  good  and  for  the  good  of  the 
profession.  I  trust  that  one  of  your  first  acts  when 
you  take  the  oath  of  office  will  be  to  inscribe  your 
name  upon  its  roll  of  membership. 

Lastly,  but  indeed  not  the  least,  I  find  no  serious 
difficulty  in  counselling  you,  strange  as  it  may  seem, 
to  "die  poor."  The  emoluments  of  our  profession 
in  this  day  of  combinations  of  great  corporations 
and  of  great  cases  are  admittedly  large.  True,  they 
are  in  their  greatest  richness  confined  to  the  few, 
and  not  distributed  amongst  the  many ;  and  here, 
it  seems  to  me,  is  a  point  worthy  of  consideration. 
From  all  over  the  land  we  hear  complaints  about 
the  "  law's  delay."  What  is  the  reason  for  it?  Are 
there  not  enough  courts?  Are  there  not  enough 
lawyers?  Few  will  deny  that  there  is  not  a  suffi- 
ciency of  both.  The  difficulty  —  and  this  is  my 
sober,  reflected  judgment  —  is  that  the  porcine  ele- 
ment in  the  human  race  predominates  in  our  pro- 
fession, as  well  as  among  the  monopolists  and  the 
money  accumulators  of  the  country.  It  is  to  a  great 
extent  because  our  great  lawyers,  whose  services  arc 
in  demand,  are  trying  to  do  too  much  business  and 
accumulate  too  much  money.  To  do  this,  they  are 
compelled  daily  to  attempt  the  scientific  impossi- 
bility of  being  in  more  than  one  place  at  the  same 
moment  of  time.  No  client  should  be  denied  the 
right  to  seek  and  retain  the  best  counsel  within  his 
reach,  and  no  court  should  deny  to  that  counsel  the 
right  to  represent  his  client,except  so  far  as  a  too  ten- 
der regard  for  the  interests  of  that  other  particular 
client  injures  and  obstructs  the  rights  of  a  large 
number  of  other  suitors.  Without  discussing  this 
question  further,  I  bow  with  reverence  and  respect 
to  a  judge  in  one  of  our  city  courts,  who  recently 
notified  a  certain  railroad  corporation,  which  had 
three  lawyers  attempting  to  take  care  of  three  hun- 
dred cases,  that  the  engagement  of  these  lawyers  in 
other  courts  would  be  no  excuse,  and  would  hot 
prevent  a  default  being  taken  in  his  court,  and  that 
if  the  company  wanted  its  cases  to  be  defended,  it 
should  employ  more  lawyers.  If  success  should 
crown  your  efforts,  and  you  should  see  yourself 
earning  a  large  income,  larger  than  your  wants,  be 
generous  and  be  just  to  your  profession  and  to  the 
community.  Share  some  of  your  gains  with  the 
other  worthy  members  of  your  profession,  who  will 
requite  you  ten-fold  in  faithful  services  and  affec- 
tion. Spend  your  money  freely,  for  it  comes  to  you 
freely  and  you  earn  it  with  comparative  ease.  Be 
not  wasteful,  but  avoid  too  much  economy.  Give 
your  wife  (whom,  I  hope, 
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bosom  very  early  in  life),  no  doubt  the  partner  aud 
sufferer  of  your  early  toils  and  privations,  the  best 
and  the  finest  in  art,  in  literature  and  society  as  her 
portion  of  your  prosperity.  While  yon  have  been 
mixing  in  the  affairs  of  men,  and  have  been  en- 
gaged in  intellectual  pursuits,  she  no  doubt  will 
have  found  in  the  narrow  domain  of  nourishing  and 
educating  your  children,  and  struggling  .by  small 
economies,  which  grind  the  soul  and  strain  the 
nerves  of  delicate  womanhood,  to  aid  you  in  your 
strife  for  success.  Do  not  work  too  hard  yourself 
to  gain  money.  Profit  by  the  example  of  the  leader 
of  the  American  bar,  who,  it  is  said,  works  from 
September  or  October  to  June  or  July,  and  then  re- 
tires to  the  country  or  the  seaside  with  his  family 
and  his  friends,  and  his  books  and  bis  pictures,  and 
there  has  refused  the  magnificent  retainers  of  a  Van- 
derbilt  or  a  Gould.  If  you  could  view  this  man 
now,  in  the  glorious  prime  of  intellectual  suprem- 
acy and  physical  beauty,  although  descending  the 
downward  plane  of  life,  you  would  fully  appreciate 
the  wisdom  of  his  course.  Another  reason  why  the 
greater  portion  of  you  should  die  poor  is  that  the 
majority  of  you  can  never  hope  to  acquire  much 
money  at  the  law,  unless  you  prostitute  your  pro- 
fession before  the  god  Mammon,  as  the  majority  of 
you,  as  of  other  men,  will  probably  not  possess  su- 
perior genius  or  talent.  With  sorrow  and  humilia- 
tion, I  confess  that  there  has  grown  up  inside  of 
the  ranks  of  our  profession  a  body  of  "  lawyer  lob- 
byists," of  ".charter  and  franchise  buyers,"  yes,  I 
must  characterize  them,  of  "  public  robbers,"  who 
profit  by  the  protection  and  immunity  from  giving 
testimony  which  the  seal  of  professional  secrecy  af- 
fords them,  and  seize  upon  the  opportunity  of  ac- 
quiring wealth  by  procuring  or  obstructing  legisla- 
tion. And  how  speciously  and  ably  they  defend 
their  nefarious  calling  when  it  is  questioned  1  One 
of  them  said  not  long  ago :  ' '  Why,  I  was  perfectly 
justified  in  paying  money  to  those  aldermen  not  to 
take  away  my  company's  charter."  When  asked 
"Why?"  he  said:  "If  your  child  or  family  had 
been  seized  by  banditti  and  held  for  ransom,  would 
you  not  pay  the  ransom?  "  The  answer  to  this  is  not 
easy.  The  existence  of  the  banditti  is  the  occasion 
for  the  cataclysm  of  municipal  reform  which  has 
occurred,  and  will  soon  occur  again.  But  no  man 
can  handle  pitch  without  becoming  defiled.  No 
lawyer  can  become  a  lobbyist  without  forfeiting 
his  professional  honor  and  standing,  and  imperil- 
ling forever  his  prospects  of  political  preferment. 
How  often  do  we  hear  the  statement  that  some 
great  man,  brilliant,  able,  and  at  the  time  ap- 
parently occupying  a  high  position  of  trust  and 
confidence,  can  never  be  judge,  can  never  be 
governor,  because  at  some  time  in  his  history, 
when   climbing    up    the    professional    ladder,   he 


became  a  paid  tool  and  agent  in  influencing  or  ob- 
structing legislation.  Beware  of  the  seductions  of 
this  culling,  young  gentlemen,  for  they  arc  many. 
Pear  not  to  appear  openly  before  common  councils 
or  legislatures  with  argument  and  persuasion,  but 
handle  not,  on  any  pretense  or  for  any  purpose,  the 
guilt-stained  gold  of  corruption. 

Finally,  die  poor,  because  you  have  lived  well  in 
another  way.  On  all  sides  and  at  all  times,  in  the 
tremendous  struggle  for  existence  that  is  going  on 
around  you,  the  plaintive  plea  of  the  poor  and 
needy,  and  the  deserving  plea  of  charitable  and 
educational  institutions  is  heard.  Every  dollar 
which  you  can  spare  from  the  comfort  and  educa- 
tion of  your  family  (for  charity  begins  at  home) 
should  be  spent  for  some  such  uses  as  these.  It  will 
be  your  lot  to  play  an  important  part  in  adjusting 
the  differences  of  mankind.  It  will  be  your  prov- 
ince to,  in  a  large  measure,  control  the  political  ac- 
tion and  destinies  of  the  community  in  which  you 
live.  Let  it  be  your  mission  iu  charitable  ways  to 
so  let  your  light  shine  before  men  that,  others  see- 
ing it,  may  profit  thereby,  and  emulate  your  exam- 
ple. 

Give  your  children  as  good  an  education  as  your 
means  afford,  and  let  them  work  for  success  as  you 
have  done.  If  they  early  understand  that  you  in- 
tend to  do  this,  and  not  to  hoard  up  money  for  their 
spending,  they  will  conform  their  lives  to  your  pur- 
pose, and  bless  you  for  it.  Do  not  forget,  and  do  not 
let  your  rich  clients  forget,  that  the  money  which 
is  devoted  to  charity  or  education  by  any  one  dur- 
ing his  life-time,  can  be  devoted  in  just  such  chan- 
nels as  one  wishes,  and  the  extent  of  the  good  it 
does  determined;  while  money  left  by  will  to  be 
applied  by  others,  be  they  ever  so  honest  and  faith- 
ful, is  never  certain  to  work  the  good  intended  by 
its  donors  and  never  benefits  them  while  they  live. 

To  have  money  to  dispense  for  good  living  or 
charity,  you  must  not  only  charge  a  fair  and  suffi- 
cient fee  for  your  services,  but  you  must  collect  it. 
'Tis  a  sad  commentary  on  human  nature,  that  the 
two  professions  which  are  the  most  unselfish  and 
faithful  to  the  interests  of  those  whom  they  serve — 
the  professions  of  medicine  and  the  law — are  pro- 
verbially the  ones  in  which  the  most  work  is  done 
for  nothing,  and  in  which  when  the  work  is  done 
those  who  are  served  faithfully  and  well,  most  fre- 
quently neglect,  unless  pressed,  to  give  just  recom- 
pense for  the  services  rendered.  That  this  practice 
is  proverbial,  is  evidenced  by  the  fact,  that  when 
the  grave  and  learned  doctors  in  medicine  and  in 
the  law,  from  whose  university  Portia  is  said  to  have 
graduated,  established  their  institution  of  learning 
at  Bologna,  they  wrote  over  the  portals  of  its  en- 
trance the  following  motto  for  both  profes- 
sions : 
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"Dum  aegrotus  vtoltatur 

Et  processus  ventilatur 
Cura  te  accipere! 

Nam  eegroto  restltuto 
Et  processu  absoluto 

Nemo  cnret  solvere  " 

A  literary  lawyer  (FT on.  M.  L.  Towne  of  Brook- 
lyn, N.  Y.),  who  copied  this  inscription  from  the 
portal  in  his  note-book,  has  rendered  it  into  English 
verse  as  follows : 

While  a'bed  the  «ick  man  's  lying. 
While  the  client  '8  cause  you  're  trying 

That  *s  the  time  to  get  your  fee! 
For  when  the  patient  has  recovered. 
And  the  law-suit 's  won  or  smothered. 

No  one  then  will  care  for  thee. 

The  reflex  action  upon  yourselves  of  your  profes- 
sional labors  and  of  thus  working  hard,  living  well, 
and  preparing  to  die  poor,  will  be  a  rich  reward. 
It  will  give  refinement  and  polish  to  your  personal- 
ity, however  mnugre  and  uncouth  that  personality 
now  may  be.  It  will  elevate  and  dignify  your  pro- 
fessional character  and  standing,  and  it  will  ennoble 
and  enrich  the  whole  of  your  private  and  public 
life. 

I  thank  you  for  your  courteous  attention. 


JUDGES  AS  DELEGATES  IN  THE  CONSTI- 
TUTIONAL CONVENTION. 

11HE  proposition  that  no  judge  of  a  court  should 
be  allowed  to  sit  as  a  delegate  in  the  Constitu- 
tional Convention,  and  that  the  judges  already  sit- 
ting in  the  convention  should  withdraw,  provokes 
a  good  deal  of  amusement.  Those  who  advance 
the  proposition  assign  as  the  basis  for  it  section  10 
of  article  X  of  the  Constitution,  which  prohibits 
the  judges  of  the  Court  of  Appeals  from  holding 
any  other  office  or  public  trust.  The  delegates  to 
the  Constitutional  Convention,  who  also  are  judges, 
are  Charles  H.  Truax  of  the  Superior  Court  t>f  New 
York,  Leonard  Giegerich  of  the  Common  Plens,  and 
Frank  T.  Fitzgerald,  special  surrogate  of  New  York 
city. 

It  can  be  understood  why  the  Constitution  should 
restrain  Supreme  Court  and  Court  of  Appeals  judges 
— who  are  State  officers— from  holding  other  State 
offices,  particularly  other  salaried  offices,  but  why 
judges  should  be  debarred  from  membership  in  the 
Constitutional  Convention  as  delegates  is  not  so 
readily  explained.  As  a  matter  of  course,  they  have 
obtained,  through  their  judicial  experiences,  special 
knowledge  of  the  needs  and  requirements  of  the 
judicial  system,  and  of  the  reforms  necessary  for  it, 
and  it  would  appear  that  as  delegates  tbey  would 
be  not  only  desirable,  but  absolutely  necessary. 

The  difference  between  judges  of  the  Court  of 
Appeals,  Supreme  Court  judges,  and  the  three  dele- 
gates now  in  the  convention,  whose  rights  to  their 
seats  have  been  questioned,  is  that  the  latter  hold 


county  offices,  and  are  not  debarred  by  the  Consti- 
tution nor  by  statute  from  membership  in  the  con- 
vention. Police  Justice  Joseph  Koch,  who  was 
elected  as  a  delegate  from  New  York,  has  not  as  yet 
qualified,  because  of  the  apprehension  that  the 
Lexow  committee  proposes  to  investigate  the  board 
of  police  justices,  and  fear  that  he  might  lay  him- 
self open  to  criticism  if  he  should  hold  the  position, 
and  draw  the  salary  of  a  constitutional  delegate, 
while  holding  the  office  and  obtaining  the  compen- 
sation of  a  police  court  judge. 

In  all  the  constitutional  conventions  previously 
held  in  this  State,  the  judiciary  has  always  been 
well  represented,  with  perhaps  the  solitary  exception 
of  that  of  1777,  which  was  held  in  circumstances 
that  have  not  been  paralleled  in  later  years.  The 
State  was  then  in  a  condition  of  insurrection  against 
the  crown.  All  the  branches  of  government  which 
had  been  organized  under  royalty  were  obliterated, 
with  the  exception  of  the  supreme  legislative  body 
of  the  State,  which  simply  had  changed  its  name 
from  the  Fourth  Provincial  Congress  to  the  more 
democratic  title  of  Convention  of  Representatives 
of  the  State  of  New  York,  and  continued  to  do 
business,  dependent  of  course  upon  its  ability  to  get 
a  quorum,  and  the  distance  of  the  British  Army 
from  its  meeting  place. 

In  the  State  Convention  of  1788,  called  for  the 
purpose  of  ratifying  the  Federal  Constitutiou,  four 
justices  held  seats — Chancellor  Robert  R.  Living- 
ston, Chief  Justice  Richard  Morris  and  puuiie  Jus- 
tices John  Sloss  Hobnrt  and  Robert  Yates  of  the 
Supreme  Court.  This  convention  was  presided  over 
by  George  Clinton,  then  governor  of  the  State. 

The  State  Convention  of  1801  contained  a  num- 
ber of  judges.  The  same  may  be  said  of  the  Con- 
vention of  1821,  in  which  the  two  strongest  and 
most  valued  members  were  Chancellor  James  Kent 
and  Ambrose  Spencer,  Chief  Justice  of  the  Supreme 
Court.  Another  jurist  delegate  was  Jonas  Piatt  of 
Oneida  county. 

In  the  Convention  of  184C  sat  two  distinguished 
judges — Michael  Ulshoeffer  of  the  Court  of  Common 
Pleas  of  New  York,  and  Samuel  Nelson,  who  the 
year  before  had  been  appointed  by  President  Polk 
au  associate  justice  of  the  United  States  Supreme 
Court. 

Among  the  judges  who  sat  in  the  Convention  of 
1867  were  Charles  P.  Daly  of  the  Common  Pleas 
Court  of  New  York,  George  W.  Clintou,  Isaac  A. 
Verplanck,  nnd  Joseph  G.  Masten  of  the  Court  of 
Common  Pleas  of  Buffalo;  Samuel  B.  Garvin  and 
Claudius  L.  Monell  of  the  Superior  Court  of  New 
York. 

Of  the  three  judges  in  the  present  convention. 
Judge  Charles  H.  Truax  is  the  senior  in  years  and 
in  service  on  the  bench.     He  was  elected  to  the 
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8uperior  Court  in  the  fall  of  1870,  and  his  term  of 
office  therefore  will  expire  next  December.  The 
Truax  family,  at  the  time  civilization  of  America 
began,  lived  in  the  south  of  Holland,  but  with  the 
first  colonists  who  came  to  these  shores  in  1623, 
under  the  direction  of  the  Dutch  West  India  Com- 
pany, came  a  family  called  "  de  Trieux."  The  name 
has  gradually  changed  into  Truax.  Judge  Truax's 
ancestors  settled  at  Albany  about  1600.  Here  the 
family  lived  for  one  hundred  and  fifty  years,  moving 
in  1812  up  into  the  Mohawk  valley,  and  settling  at 
Durhamville,  Oneida  county.  Here  on  October  31, 
1846,  Judge  Truax  was  born. 

He  was  educated  at  the  district  and  select  schools 
of  the  town,  the  Vernon  Academy,  and  Oneida 
Seminary.  In  his  eighteenth  year  he  entered 
Hamilton  College,  but  remained  only  two  years. 
He  taught  winter  school,  from  1862  until  May,  1868, 
at  Bennett  Corners,  Madison  county.  He  went  to 
New  York  early  in  May,  1868,  studied  law,  and  was 
admitted  to  practice  in  the  fall  of  that  year.  Hamil- 
ton College  conferred  upon  him  the  degree  A.  M., 
and  in  1890  that  of  LL.  D. 

The  most  democratic  judge  in  the  convention  is 
the  representative  of  the  Common  Pleas  Court  of 
New  York — Judge  Leonard  A.  Giegerich.  Though 
a  native  of  Germany — where  he  was  born  May  20, 
1855 — the  judge  has  acquired  a  knowledge  of  several 
languages  that  often  serve  in  good  stead  during  the 
trial  of  causes  of  the  mixed  population  of  New  York. 
He  obtained  his  early  education  in  St.  Nicholas's 
Parochial  School,  Second  street,  New  York,  and  in 
the  old  Fifth  street  school.  In  his  twelfth  year  he 
was  forced  to  abandon  school  to  go  to  work.  He 
joined  a  literary  class  in  the  De  La  Salle  Institute, 
and  in  May,  1877,  was  admitted  to  the  bar.  He 
served  in  the  Assembly,  and  made  a  splendcd  rec- 
ord, which  was  indorsed  by  the  City  Reform  Club  in 
its  annual  pamphlet.  President  Cleveland,  July  2, 
1887,  appointed  him  internal  revenue  collector  for 
the  Third  District  of  New  York.  He  was  succeeded 
March  10  by  a  republican — Ferdinand  Eidman. 

A  vacancy  in  the  City  Court  of  New  York  soon 
after  occurred  owing  to  the  death  of  Judge  Charles 
J.  Nehrbas,  and  Governor  Hill  appointed  Judge 
Giegerich  to  the  vacancy.  At  the  end  of  the  year 
however  he  was  nominated  for  the  office  of  county 
clerk,  and  elected  by  a  plurality  of  thirty-two  thou- 
sand. He  was  destined  however  to  remain  but  a 
short  time  in  this  office — which,  by  the  way,  be  con- 
ducted on  the  strictest  business  principles.  The 
death  of  Judge  Henry  Wilder  Allen  led  to  his 
transfer  again  to  the  bench,  Governor  Hill  making 
the  appointment  at  the  personal  solicitation  of 
Richard  Croker.  In  the  fall  of  1802  be  was  elected 
for  the  full  term  of  fourteen  years. 

Perhaps  there  is  no  man  in  the  city  of  New  York, 


outside  of  Dr.  Depew,  who  is  a  member  of  so  large 
a  number  of  societies  of  all  nationalities  as  Judge 
Giegerich.  He  belongs  to  the  Tammany  Society, 
German  Press  Club,  Manhattan  Club,  County  Cavan 
Association,  New  York  Fishing  Club,  State  Bar 
Association,  Jefferson  Club,  Catholic  Club,  and  a 
score  or  more  of  others. 

Both  Judge  Truax  and  Judge  Giegerich  are 
punctilious  in  their  attendance  upon  the  convention 
and  in  their  devotion  to  committee  work.  What- 
ever of  valuable  service  they  shall  render  to  the 
State  as  delegates  will  be  done  in  committee,  rather 
than  on  the  floor  of  the  convention,  for  they  take 
the  ground  that  the  judiciary  should  leave  debate 
and  contention  to  laymen,  and  confine  their  efforts 
to  consultation  and  advice. 

The  remaining  member  of  the  judicial  triumvirate, 
Frank  T.  Fitzgerald,  the  additional  surrogate  of 
New  York,  is  the  youngest  of  the  trio.  He  is  a 
native  of  New  York.  In  the  matter  of  holding  a 
variety  of  offices,  he  can  nearly  excel  Judge  Gieg- 
erich. Born  in  the  spring  of  1857,  he  received  his 
early  schooling  in  New  York.  He  was  elected  to 
the  Fifty-first  Congress,  but  before  serving  out  bis 
term  was  nominated  and  elected  register.  Within 
a  year  the  office  of  additional  surrogate  was  made 
for  his  special  benefit  by  the  Legislature,  and  to-day 
he  ably  discharges  the  duties  of  the  post. — Netv 
York  Times. 


THE  CONSTITUTIONAL  CONVENTION  - 
PROPOSED  AMENDMENT  TO  THE  JUDI- 
CIARY ARTICLE-   __ 

The  following  is  the  full  text  of  a  proposed 
amendment  to  the  Constitution  by  substituting  for 
article  6,  relating  to  the  judiciary,  a  new  article. 
The  proposed  amendment  was  introduced  by  Mr. 
Marshall,  and  has  been  referred  to  the  committee  on 
judiciary. 

The  Delegate*  of  the  People  of  the  Slate  of  New 
York,  in  Convention  assembled,  do  propose  as  follows  : 

Suction  1.  Article  six  of  the  present  Constitution 
is  hereby  repealed. 

§  2.  In  place  of  the  article  so  repealed  the  follow- 
ing substitute  is  proposed : 

Article  VI. 
§  1.  The  Assembly  shall  have  the  power  of  im- 
peachment, by  a  vote  of  the  majority  of  all  the 
members  elected.  The  Court  for  the  Trial  of  Im- 
peachments shall  be  composed  of  the  president  of 
the  Senate,  the  senators,  or  a  major  part  of  them, 
and  the  judges  of  the  Court  of  Appeals,  or  the  major 
part  of  them.  On  the  trial  of  an  impeachment 
against  the  governor,  the  lieutenant-governor  shall 
not  act  as  a  member  of  the  court.  No  judicial 
officer  shall  exercise  his  office,  after  articles  of  im- 
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pcachment  against  him  shall  have  been  preferred  to 
the  Senate,  until  he  shall  have  been  acquitted. 
Before  the  trial  of  an  impeachment,  the  members 
of  the  court  shall  take  an  oath  or  affirmation,  truly 
and  impartially  to  try  the  impeachment,  according 
to  the  evidence ;  and  no  person  shall  be  convicted 
without  the  concurrence  of  two-thirds  of  the  mem- 
bers present.  Judgment  in  cases  of  impeachment 
shall  not  extend  further  than  to  removal  from 
office,  or  removal  from  office  and  disqualification 
to  hold  aud  enjoy  any  office  of  honor,  trust,  or 
profit,  under  this  State;  but  the  party  impeached 
shall  be  liable  to  indictment  and  punishment  ac- 
cording to  law. 

§  2.  Court  of  Appeals.  —  There  shall  be  a  Court 
of  Appeals,  composed  of  a  chief  judge  aud  six  asso- 
ciate judges,  who  shall  be  chosen  by  the  electors  of 
the  State,  and  shall  hold  their  office  for  the  term  of 
fourteen  years,  from  and  including 'the  first  day  of 
January  next  after  their  election.  Any  five  mem- 
bers of  the  court  shall  form  a  quorum,  and  the  con- 
currence of  four  shall  be  necessary  to  a  decision. 
The  court  shall  have  the  appointment,  with  the 
power  of  removal,  of  its  reporter  and  clerks,  and  of 
such  attendants  as  may  be  necessary. 

§  3.  Vacancies  in  the  Court  of  Appeals.  —  When  a 
vacancy  shall  occur,  otherwise  than  by  expiration 
of  term,  in  the  office  of  chief  or  associate  judge  of 
the  Court  of  Appeals,  the  same  shall  be  filled, 
for  a  full  term,  at  the  next  general  election  hap- 
pening not  less  than  three  months  after  such  va- 
cancy occurs;  and  until  the  vacancy  shall  be  So 
filled,  the  governor  by  and  with  the  advice  and 
consent  of  the  Senate,  if  the  Senate  shall  be  in 
session,  or  if  not,  the  governor  alone,  may  appoint 
to  fill  such  vacancy.  If  any  such  appointment  of 
chief  judge  shall  be  made  from  among  the  associate 
judges,  a  temporary  appointment  of  associate  judge 
shall  be  made  in  like  manner ;  but  in  such  case,  the 
person  appointed  chief  judge  shall  not  be  deemed 
to  vacate  his  office  of  associate  judge  any  longer 
than  until  the  expiration  of  his  appointment  as 
chief  judge.  The  powers  and  jurisdiction  of  the 
court  shall  not  be  suspended  for  want  of  appoint- 
ment or  election,  when  the  number  of  the  judges  is 
sufficient  to  constitute  a  quorum.  All  appointments 
under  this  section  shall  continue  until  and  includ- 
ing the  last  day  of  December  next  after  the  election 
at  which  the  vacancy  shall  be  filled. 

§  4.  No  appeal  shall  be  taken  to  the  Court  of 
Appeals  after  the  31st  day  of  December,  1894,  in  a 
civil  action  or  proceeding  from  any  determination 
of  a  General  Term  which  affirms  without  dissent  a 
determination  reviewed,  except  where  the  deter- 
mination so  reviewed  decides  a  controversy  con- 
cerning 

(1.)  The  construction  or  effect  of  a  provision  of 
the  Constitution  or  a  public  statute  of  this  State  or 


of  the  United  States  not  involving  a  question  of 
practice;  or 

(3.)  The  validity  or  interpretation  of  a  written 
instrument,  other  than  a  promissory  note,  bill  of 
exchange  or  other  order  for  the  payment  of  money, 
and  the  claim  or  the  defense  is  based  wholly  or  in 
part  upon  such  instrument ;  or 

(8.)  The  validity,  execution,  probate  or  interpre- 
tation of  a  will ;  or 

(4.)  The  title  to  real  property  or  an  interest 
therein;  or 

(5.)  A  trust,  express  or  implied,  or  a  power;  or 

(6.)  Legitimacy  or  the  fact  or  validity  of  a  mar- 
riage; or,  except 

(7.)  Where  the  determination  decides  a  material 
question  of  law  which  stands  otherwise  determined 
by  another  General  Term  of  the  Supreme  Court. 

The  right  of  appeal  is  further  restricted  in  the 
case  of  orders  to  such  determinations  as  affect  a 
substantial  right  and  do  not  rest  in  discretion,  and 
which 

(1.)  In  effect  determine  the  action  or  proceeding 
and  prevent  a  final  judgment  or  final  order;  or 

(3.)  Grant  or  refuse  a  new  trial;  or 

(3.)  Sustain  or  overrule  a  demurrer;  or 

(4.)  Are  final  orders  in  special  proceedings,  or  in 
proceedings  subsequent  to  and  based  upon  the  final 
judgment  in  an  action. 

But  an  appeal  from  any  determination  of  a  Gen- 
eral Term  may  be  allowed  by  such  General  Term,  or 
in  case  of  its  refusal,  by  any  judge  of  the  Court  of 
Appeals. 

The  Legislature  may  further  restrict  the  right  of 
appeal  to  the  Court  of  Appeals. 

§  4.  Supreme  Court. — The  present  Supreme  Court 
is  continued  with  general  jurisdiction  in  law  and 
equity,  subject  to  such  appellate  jurisdiction  of  the 
Court  of  Appeals  as  now  is  or  may  be  prescribed  by 
law,  not  inconsistent  with  the  provisions  of  this 
article.  The  existing  judicial  districts  of  the  State 
are  continued  until  changed  as  hereinafter  provided. 
The  Supreme  Court  shall  consist  of  the  Supreme 
Court  justices  in  office  at  the  adoption  of  this  article 
and  of  the  justices  named  in  section  eleven  hereof, 
all  of  whom  shall  continue  to  be  justices  of  the  Su- 
preme Court  during  their  respective  terms.  At  the 
expiration  of  the  term  of  any  of  said  justices  by 
death,  or  otherwise,  his  successor  shall  be  chosen 
by  the  electors  of  the  judicial  district  in  which  the 
vacancy  shall  occur,  and  the  Legislature  may  from 
time  to  time  authorize  the  election  of  additional 
justices  in  the  several  judicial  districts  whenever  the 
public  interests  shall  require.  Once  every  ten  years 
the  Legislature  may  alter  the  judicial  districts,  but 
without  increasing  the  number  thereof,  and  in  case 
of  changes  in  the  boundaries  of  counties  or  the  cre- 
ation of  new  counties  it  may,  when  necessary,  exer- 
cise the  same  power,  and  may  also,  in  such  case, 
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make  changes  in  the  distribution  of  justices  to  be 
elected  in  the  several  districts,  and  assign  justices 
theretofore  elected  in  ono  district  for  service  in 
another. 

§  6.  General  Terms. —  The  Legislature  shall  di- 
vide the  State  into  four  judicial  departments, 
of  which  the  county  of  New  York  shall  be  one;  the 
others  to  be  bounded  by  county  lines  and  to  be 
compact  and  equal  in  population  as  nearly  as 
may  be.  Once  every  ten  years  the  Legislature  may 
alter  the  judicial  departments,  but  without  increas- 
ing the  number  thereof.  There  shall  be  one  General 
Term  of  the  Supreme  Court  consisting  of  five  jus- 
tices in  and  for  each  judicial  department,  of  whom 
four  shall  constitute  a  quorum,  and  the  concurrence 
of  three  shall  be  necessary  to  a  determination. 
From  all  the  justices  of  the  Supreme  Court  the 
governor  shall  designate  for  terms  of  five  years,'  or 
for  the  unexpired  portions  of  their  respective  terms 
of  office,  if  less  than  five  years,  those  who  shall  con- 
stitute the  General  Term  of  each  department  and 
shall  designate  the  presiding  justice  thereof,  and 
from  time  to  time  as  the  terms  of  such  designations 
expire,  or  vacancies  occur,  he  shall  make  new  desig- 
nations as  may  be  necessary,  but  not  more  than 
two  such  justices  shall  be  designated  from  any  one 
judicial  department  for  any  General  Term,  except 
that  two  may  be  designated  from  the  first  and 
second  departments,  respectively,  for  the  depart- 
ments to  which  they  respectively  belong.  The 
governor  may  also,  from  the  justices  of  the  Supreme 
Court,  make  temporary  designations  from  time  to 
time  in  case  of  the  absence  or  inability  for  any 
cause  to  act,  of  any  justice  of  any  General  Term. 
Whenever  any  General  Term  shall  be  unable  to  dis- 
pose of  its  business  within  a  reasonable  time,  the 
governor,  upon  being  certified  thereof  by  the 
presiding  justice,  may  designate  five  justices  of 
the  Supreme  Court,  who  shall  hold  an  additional 
General  Term  in  and  for  said  department  so  long  as 
the  necessity  therefor  shall  exist,  or  may,  in  his  discre- 
tion, require  the  General  Term  justices  of  any  other 
department  to  hold  an  extra  or  Additional  General 
term  in  the  department  in  arrears,  so  long  as  it  may 
be  necessary  and  practicable.  No  justice  of  the 
General  Term  shall  exercise  any  of  the  powers  of  a 
justice  of  the  Supreme  Court,  other  than  those  per- 
taining to  the  General  Term  of  which  he  is  a  mem- 
ber. Each  General  Term  shall  have  such  jurisdic- 
tion as  is  now  exercised  by  the  Supreme  Court  at  its 
General  Terms,  until  it  shall  be  otherwise  provided 
by  law.  Any  justice  of  the  Supreme  Court  other 
than  those  who  shall  be  designated  as  General  Terra 
justices  may  hold  Special  Terms,  Circuit  Courts  and 
Courts  of  Oyer  and  Terminer  in  any  county.  The 
official  terms  of  the  justices  of  the  Supreme  Court 
shall  be  fourteen  years  from  and  inclnding  the  first 
day  of  January  next  after  their  election. 


§  7.  No  judge  or  justice  shall  sit,  at  a  General 
Term  of  any  court,  or  in  the  Court  of  Appeals,  in  re- 
view of  a  decision  made  by  him,  or  by  any  court  of 
which  he  was  at  the  time  a  sitting  member.  The 
testimony  in  equity  cases  shall  be  taken  in  like  man- 
ner as  in  cases  at  law;  and  except  as  herein  other- 
wise provided,  the  Legislature  shall  have  the  same 
power  to  alter  and  regulate  the  jurisdiction  and 
proceedings  in  law  and  in  equity  that  they  have 
heretofore  exercised. 

§  8.  Vacancy  in  office  of  justice. —  When  a  va- 
cancy shall  occur,  otherwise  than  by  expiration  of 
term,  in  the  office  of  justice  of  the  Supreme  Court, 
the  same  shall  be  filled,  for  a  full  term,  at  the  next 
general  election  happening  not  less  than  three 
months  after  such  vacancy  occurs;  and  until  any 
vacancy  shall  be  so  filled,  the  governor,  by  aud 
with  the  advice  and  consent  of  the  Senate,  if  the 
Senate  shall  be  in  session,  or  if  not  in  session,  the 
governor  may  appoint  to  fill  such  vacancy.  Any 
such  appointment  shall  continue  until  and  includ- 
ing the  last  day  of  December  next  after  the  election 
at  which  the  vacancy  shall  be  filled. 

§  9.  Judge*  to  hold  no  other  office. —  No  judicial 
officer  shall  hold  any  other  office  or  public  trust. 
All  votes  for  any  of  them,  for  any  other  than  a 
judicial  office,  given  by  the  Legislature  or  the 
people,  shall  be  void. 

§  10.  Removal*.  —  Judges  of  the  Court  of  Appeals, 
and  justices  of  the  Supreme  Court,  may  be  removed 
by  concurrent  resolution  of  both  houses  of  the 
Legislature,  if  two-thirds  of  all  the  members 
elected  to  each  house  concur  therein.  All  judicial 
officers,  except  those  mentioned  in  this  section, 
except  justices  of  the  peace  and  justices  of  inferior 
courts  not  of  record,  may  be  removed  by  the 
Senate,  on  the  recommendation  of  the  governor,  if 
two-thirds  of  all  the  members  elected  to  the  Senate 
concur  therein.  But  no  removal  shall  be  made,  by 
virtue  of  this  section,  unless  the  cause  thereof  be 
entered  on  the  journals,  nor  unless  the  party  com- 
plained of  shall  have  been  served  with  a  copy  of 
the  charges  against  him,  and  shall  have  had  an 
opportunity  of  being  heard.  On  the  question  of 
removal,  the  yeas  and  nays  shall  be  entered  on  the 
journal. 

§  11.  City  Court*. —  The  Superior  Court  of  the 
city  of  New  York,  the  Court  of  Common  Pleas  for 
the  city  and  county  of  New  York,  the  Superior 
Court  of  Buffalo,  and  the  City  Court  of  Brooklyn, 
are  abolished  from  and  after  the  31st  day  of  Decem- 
ber, 1804,  and  thereupon  the  seal,  records,  papers 
and  documents  of  or  belonging  to  the  same  shall  be 
deposited  in  the  office  of  the  clerk  of  the  several 
counties  in  which  said  courts  now  exist,  and  all 
actions  and  proceedings  then  pending  in  the  same 
shall  be  transferred  to  the  Supreme  Court  for  hear- 
ing and  determination.  The  several  judges  of  said 
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courts  who  shall  have  been  elected  prior  to  the  said 
date  shall,  from  and  after  said  time  aud  during  the 
remainder  of  the  terms  for  which  they  would  have 
otherwise  been  entitled  to  hold  office,  act  as  justices 
of  the  Supreme  Court,  with  the  same  powers  as 
though  they  had  been  originally  elected  such  justices. 
In  case  of  the  death,  or  expiration  of  the  term  of 
any  such  judge,  his  successor  shall  be  chosen  as  a 
justice  of  the  Supreme  Court,  by  the  electors  of  the 
judicial  district  of  which  he  shall  have  been  a  resi- 
dent at  the  time  of  his  election. 

§  12.  Terms  of  office  of  judge*  and  justices. — No 
person  shall  hold  the  office  of  justice  or  judge  of  any 
court  longer  than  until  and  including  the  last  day 
of  December  next,  after  he  shall  be  seventy  years  of 
age.  The  compensation  of  every  judge  of  the 
Court  of  Appeals  and  of  every  justice  of  the  Su" 
premc  Court  heretofore  elected,  whose  term  of  office 
shall  be  abridged  pursuant  to  this  provision,  and 
who  shall  have  served  as  such  justice  ten  years  or 
more,  shall  be  continued  during  the  remainder  of 
the  term  for  which  he  was  elected.  No  judge  or 
justice  who  shall  be  hereafter  elected  shall  be  entitled 
to  receive  any  such  compensation  after  the  last  day 
of  December  next  after  he  shall  be  seventy  years 
of  age. 

§13.  Compensation  of  judges  and  justices.  —  The 
judges  and  justices  herein  mentioned  shall  receive 
for  their  services  a  compensation  to  be  established 
by  law,  which  shall  not  be  diminished  during  their 
official  terms.  Except  the  judges  of  the  Court  of 
Appeals  and  the  justices  of  the  Supreme  Court, 
they  shall  be  paid,  aud  the  expenses  of  their  courts 
defrayed,  by  the  cities  or  counties  in  which  such 
courts  are  instituted,  as  shall  be  provided  by  law. 

§  14.  County  Court*  and  Surrogates.  —  The  exist- 
ing County  Courts  are  continued  and  the  judges 
thereof  now  in  office  shall  hold  their  offices  until  the 
expiration  of  their  respective  terras.  Their  succes- 
sors shall  be  chosen  by  the  electors  of  the  counties 
for  the  term  of  six  years.  The  first  election  to  that 
office  shall  take  place  at  the  next  general  election 
held  after  this  amendment  takes  effect.  County 
judges  and  County  Courts  shall  have  the  powers  and 
jurisdiction  they  now  possess,  and  the  County  Courts 
shall  also  have  original  jurisdiction  in  actions  for  the 
recovery  of  money  only,  where  the  defendants  reside 
in  the  county,  and  in  which  the  complaint  demands 
judgment  for  a  sum  -not  exceeding  $2,000;  but  the 
Legislature  may  hereafter  enlarge  or  restrict  the  juris- 
diction of  the  County  Courts,  provided,  however, 
that  their  jurisdiction  shall  not  be  so  extended  as  to 
authorize  an  action 'therein  for  the  recovery  of  money 
only  in  which  the  sum  demanded  exceeds  $2,000, 
or  in  which  any  person  not  a  resident  of  the  county 
is  a  defendant.  A  county  judge  may  hold  Courts 
of  Sessions  with  the  criminal  jurisdiction  which 
Courts  of  Sessions  now  possess  or  such  as  the  Legis- 


lature may  prescribe,  aud  he  shall  perform  such 
other  duties  as  may  be  required  by  law.  His  salary 
shall  be  established  by  law,  payable  out  of  the 
county  treasury.  A  county  judge  of  any  county 
may  hold  County  Courts  and  Courts  of  Sessions  in 
any  other  county  except  the  counties  of  New  York 
and  Kings,  when  requested  by  the  county  judge  of 
such  other  county. 

The  existing  Surrogates'  Courts  are  continued,  and 
the  surrogates  now  in  office  shall  hold  their  offices 
until  the  expiration  of  their  terms.  Their  succes- 
sors shail  be  elected  by  the  electors  of  their  respect- 
ive counties,  and  their  terms  of  office  shall  be  six: 
years,  except  in  the  county  of  New  York.  Surro- 
gates and  Surrogates'  Courts  shall  have  the  jurisdic- 
tion and  powers  which  the  surrogates  and  existing 
Surrogates'  Courts  now  possess,  until  it  be  otherwise 
provided  by  the  Legislature.  The  county  judge 
shall  be  surrogate  of  his  county,  except  where  Sur- 
rogates' Courts  now  exist ;  but  in  counties  having  a 
population  exceeding  forty  thousand,  wherein  no 
Surrogate's  Court  now  exists,  the  Legislature  may 
provide  for  the  election  of  a  separate  officer  to  be 
surrogate,  whose  term  of  office  shall  be  six  years. 
When  the  surrogate  shall  be  elected  as  a  separate 
office,  his  salary  shall  be  established  by  law,  payable 
out  of  the  county  treasury.  No  county  judge  or  sur- 
rogate shall  hold  office  longer  than  until  and  includ- 
ing the  last  day  of  December  next  after  he  shall  be 
seventy  years  of  age,  nor  shall  any  county  judge  or  sur- 
rogate in  any  county,  the  population  of  which  exceeds 
one  hundred  thousand,  hereafter  elected,  practice  as 
attorney  or  counsellor  in  any  court  of  record  of  this 
State.  In  the  county  of  New  York  there  shall  be  an 
additional  surrogate.  The  first  election  to  that  office 
shall  take  place  at  the  next  general  election  held 
after  this  amendment  takes  effect.  The  official 
terms  of  surrogates  of  the  county  of  New  York 
hereafter  elected  shall  be  fourteen  years  from  and 
including  the  first  day  of  January  next  after  their 
election,  except  that  the  first  term  to  be  filled  by 
the  additional  surrogate  herein  provided  for  shall 
continue  for  seven  years  only  from  and  including 
the  first  day  of  January  next  after  his  election. 
Each  of  said  surrogates  may  exercise  all  the 
powers  and  jurisdiction  conferred  by  law  upon 
a  surrogate.  Vacancies  occurring  in  the  office  of 
county  judge  or  surrogate  shall  be  filled  in  the  same 
manner  as  like  vacancies  occurring  in  the  Supreme 
Court.  The  compensation  of  any  county  judge  or 
surrogate  shall  not  be  diminished  during  his  term  of 
office. 

§  15.  Local  judicial  officers. —  The  Legislature 
may,  on  application  of  the  board  of  supervisors, 
provide  for  the  election  of  local  officers,  not  to  ex- 
ceed two  in  any  county,  to  discharge  the  duties  of 
county  judge  and  of  surrogate,  in  cases  of  their  in- 
ability, or  of  a  vacancy,  and  to  exercise  such  other 
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powers  in  special  cases  as  may  be  provided   by 
law. 

§  16.  Justices  of  the  peaee. —  The  electors  of  the 
several  towns  shall,  at  their  annual  town  meeting, 
and  in  such  manner  as  the  Legislature  may  direct, 
elect  justices  of  the  pence,  whose  term  of  office  shall 
be  four  years.  In  case  of  an  election  to  fill  a 
vacancy  occurring  before  the  expiration  of  a  full 
term,  they  shall  hold  for  the  residue  of  the  unex- 
pired terra.  Their  number  and  classification  may 
be  regulated  by  law.  Justices  of  the  peace,  and 
judges  or  justices  of  inferior  courts  not  of  record, 
and  their  clerks,  may  be  removed,  after  due  notice 
and  an  opportunity  of  being  heard  by  such  courts 
as  may  be  prescribed  by  law,  for  causes  to  be  as- 
signed in  the  order  of  removal.  Justices  of  the 
peace  and  District  Court  justices  shall  be  elected  in 
the  different  cities  of  this  State,  in  such  manner, 
and  with  such  powers,  and  for  such  terms,  respect- 
ively, as  shall  be  prescribed  by  law;  all  other 
judicial  officers  in  cities,  whose  election  or  appoint- 
ment is  not  otherwise  provided  for  in  this  article, 
shall  be  chosen  by  the  electors  of  cities,  or  appointed 
by  some  local  authorities  thereof. 

§  17.  Inferior  local  courts. —  Inferior  local  courts 
of  civil  and  criminal  jurisdiction  may  be  established 
by  the  Legislature;  and,  except  as  herein  otherwise 
provided,  all  judicial  officers  shall  be  elected  or 
appointed  at  such  times,  and  in  such  manner,  as 
the  Legislature  may  direct. 

§  18.  Clerks  of  courts. —  Clerks  of  the  several 
counties  shall  be  clerks  of  the  Supreme  Court,  with 
such  powers  and  duties  as  shall  be  prescribed  by 
law.  The  justices  of  the  several  General  Terms 
shall  have  the  appointment  of  a  clerk  who  shall 
keep  his  office  at.  such  place  as  said  justices  may 
designate.  The  clerk  of  the  Court  of  Appeals  shall 
keep  bis  office  at  the  scat  of  government.  The 
compensation  of  such  clerks  of  the  General  Term  and 
of  the  Court  of  Appeals  shall  be  fixed  by  law  and 
paid  out  of  the  public  treasury. 

§  19.  Certain  judicial  officers  not  to  receive  fees. — 
No  judicial  officer,  except  justices  of  the  peace,  shall 
receive  to  his  own  use  any  fees  or  perquisites  of 
office;  nor  shall  any  judge  of  the  Court  of  Appeals, 
justice  of  the  Supreme  Court,  or  any  other  judicial 
officer  in  any  county  having  a  population  exceeding 
one  hundred  thousand,  practice  as  an  attorney  or 
counsellor  in  any  court  of  record  in  this  State,  or 
act  as  referee. 

§  20.  Publication  of  statutes.  —  The  Legislature 
shall  provide  for  the  speedy  publication  of  all 
statutes,  and  also  for  the  appointment  by  the  justices 
of  the  Supreme  Court  designated  to  hold  General 
Terms,  of  a  reporter  of  the  decisions  of  that  court. 
§  21.  Local  judicial  officers. —  Surrogates,  justices 
of  the  peace  and  local  judicial  officers  provided  for 


in  section  fifteen,  in  office  when  this  article  shall 
take  effect,  shall  hold  their  respective  offices  until 
the  expiration  of  their  terms. 

§  22.  Courts  of  Special  Sessions.  —  Courts  of 
Special  Sessions  shall  have  such  jurisdiction  of 
offenses  of  the  grade  of  misdemeanors  as  may  be 
prescribed  by  law. 

§  23.  Surrogates'  Courts. — For  the  relief  of  Surro- 
gates' Courts,  the  Legislature  may  confer  upon 
courts  of  record,  in  any  county  having  a  population 
exceeding  four  hundred  thousand,  the  powers  and 
jurisdiction  of  surrogates,  with  authority  to  try  is- 
sues of  fact  by  jury  in  probate  causes. 


CITY      RAILWAYS -NEGLIGENCE -DAM 
AGES  FOR  PERSONAL  INJURIES. 

PENNSYLVANIA  SUPREME  COURT,  MARCH  19,  1894. 

Kraot  v.  Frankford  and  Southwauk  Philadel- 
phia City  Passenger  Rt.  Co. 

It  Is  tbe  duty  of  a  city  passenger  railroad  to  keep  the  streets 
through  which  it  passes  Id  repair. 

Where  an  accident  is  the  result  of  one  or  more  causes,  and  the 
defendant  is  responsible  for  all  the  causes,  the  question  of 
remote  and  proximate  cause  does  not  arise. 

The  plaintiff  testified  that  be  stepped  back  Into  a  hole,  or 
anionic  loose  cobbles,  but  could  not  say  which.  There  was 
no  other  evidence  as  to  the  cause  of  the  fall,  but  there  was 
testimony  that  there  were  holes  in  the  surface  of  tbe  cross- 
ing, and  loose  stones  on  it.  Held,  that  this  was  sufficient 
evidence  to  sustain  the  verdict  of  the  jury  in  favor  of  the 
plaintiff. 

APPEAL  of  the  Frankford  and  Southwark  Phila- 
delphia City  Passenger  Railway  Company, 
defendant,  from  the  judgment  of  the  Common 
Pleas  No.  1,  of  Philadelphia  county,  in  an  action  of 
trespass  brought  by  John  George  Kraut  against  said 
company  to  recover  damages  for  personal  injuries 
sustained  by  reason  of  the  alleged  negligence  of 
said  company. 

Upon  the  trial,  before  Bregy,  J.,  the  following 
facts  appeared :  On  the  night  of  March  28,  1891, 
when  it  was  raining,  the  plaintiff,  John  George 
Kraut,  shortly  after  eleven  o'clock,  was  walking 
southward  on  the  west  aide  of  Front  street  in  the 
city  of  Philadelphia,  and  was  approaching  Berks 
street  with  the  intention  of  crossing  it.  At  that 
point  the  defendant  company  was  running  its  cars 
upon  two  tracks  on  Berks  street,  curving  north- 
ward into  Front  street.  When  the  plaintiff  reached 
the  corner  of  these  streets,  and  before  he  left  the 
pavement,  he  saw  a  car  coming  east  on  Berks  street 
on  the  southern  track, andsome  twenty  or  thirty  yards 
from  the  crossing.  Believing  that  he  would  have 
time  before  the  car  reached  him  to  pass  in  front  of 
it,  he  started  to  cross  Berks  street  on  the  flag-stones 
forming  the  crossing  at  that  point.  The  car  how- 
ever, which  was  being  driven  at  a  rapid  rate,  was 
almost  at  the  crossing  as  he  passed  the  track  nearest 
to  him,  and  before  he  had  stepped  upon  the  southern 
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track.  He  stopped  in  the  space  between  the  tracks 
to  allow  tbe  car  to  pass,  and  then  thinking  that  in 
turning  the  curve  the  car  might  strike  him,  he  step- 
ped backward.  As  be  did  so  he  slipped,  sank 
down,  and  was  thrown  forward.  He  fell  with  both 
arms  across  the  track,  and  the  hind  wheel  of  the 
car  passed  over  them,  causing  such  injuries  as  to 
require  amputation. 

The  plaintiff  testified  as  to  these  facts,  'which 
were  not  disputed,  and  alleged  that  the  cause  of  his 
fall  was  the  bad  state  of  repair  of  the  street,  he 
having  stepped  backward  into  a  hole  or  among 
loose  cobbles,  which  caused  him  to  stumble.  There 
was  some  evidence  that  the  street  was  out  of  repair, 
but  the  defendant  claimed  that  there  was  no  evi- 
dence as  to  what  was  the  cause  of  plaintiffs  fall, 
and  introduced  evidence  to  show  that  he  was  not 
sober,  which  fact  however  the  plaintiff  denied. 

Verdict  for  plaintiff  for  $25,000,  of  which  the 
plaintiff  remitted  all  over  $12,500,  whereupon  tbe 
defendant  took  this  appeal. 

Oavin  W.  Hart  and  John  O.  Johnson  (with  them 
William  Henry  Lex),  for  appellant. 

Mayer  Suhberger  (with  him  0.  Percy  Bright  and 
Walton  Pennewell),  for  appellee. 

Per  Curiam.  Tbe  duty  of  the  defendant  to 
keep  tbe  street  in  proper  repair,  and  the  fact 
that  the  car  approached  the  crossing  at  an  un- 
usually rapid  rate,  were  either  admitted  or  so 
clearly  established  at  the  trial  as  not  to  be'  in 
dispute.  There  was  the  widest  difference  in  tbe 
testimony  as  to  the  condition  of  the  crossing, 
whether  it  was  well  paved  nnd  reasonably  safe  or 
whether  there  were  holes  in  the  surface  caused  by 
the  displacement  of  stones  which  were  lyiug  loose. 
Whether  safe  or  unsafe,  there  bad  been  no  change 
in  the  condition  of  the  crossing  for  some  months 
before  the  accident. 

The  charge  of  the  learned  judge  presented  clearly 
and  accurately  all  the  questions  involved,  and  the 
matter  proper  for  consideration  now  is  within  very 
narrow  limits. 

There  seems  to  be  no  sufficient  reason  for  enter- 
ing upon  any  discussion  of  remote  and  proximate 
cause,  to  which  so  much  attention  has  been  given 
by  counsel  for  the  appellant  on  the  trial  of  the  case 
and  its  argument  here.  Assuming  the  facts  as  es- 
tablished by  the  verdict,  the  plaintiff,  on  a  rainy 
night,  reached  a  street  crossing  where  there  were 
two  tracks.  A  car  at  the  distance  of  sixty  or  sev- 
enty feet  was  approaching.  He  had  but  fifteen  or 
twenty  feet  to  walk  in  order  to  cross  in  safety  be- 
fore it.  He  started  to  do  so,  and  after  crossing  one 
track  he  observed  what  he  before  had  no  reason  to 
apprehend,  that  the  car  was  approaching  with  un- 
usual rapidity.     To  avoid  it  he  stopped.    Instantly 


it  occurred  to  him  that  he  was  too  near  the  track, 
and  he  stepped  back  and  met  the  second  cause  of 
danger — the  defective  pavement.  The  defendant 
was  responsible  for  both  causes;  the  plaintiff  had 
notice  of  neither  uutil  the  necessity  for  immediate 
action  was  upon  hiin,  and  in  his  attempt  to  avoid 
one  he  stepped  into  the  other.  If  either  cause  had 
been  absent  the  accident  would  not  have  happened. 
The  unusual  speed  of  the  car  and  the  defective 
crossing  both  were  factors,  and  as  the  defendants 
were  responsible  for  both,  it  is  useless  to  speculate 
as  to  which  was  the  remote  and  which  the  proxi- 
mate cause. 

There  remains  a  question  which  is  fundamental, 
and  not  free  from  doubt — whether  there  was  such  a 
connection  between  the  condition  of  the  street  and 
the  plaintiff's  fall  as  to  establish  the  one  as  the 
cause  of  the  other.  The  cause  of  the  fall  cannot  be 
said  to  be  clearly  established.  No  witness  saw 
what  occurred  until  the  plaintiff  was  in  the  act  of 
falling.  His  injuries  followed  immediately.  It 
would  not  be  expected  that  a  truthful  witness  could 
describe  accurately  the  sequence  of  events  occurring 
in  a  single  moment  between  the  beginning  of  his 
fall  and  the  crushing  of  his  arms.  An  untruthful 
one  would  have  supplied  all  the  necessary  details. 
The  plaintiff  was  stepping  backward,  and  did  not 
see  the  hole  or  loose  stoues.  Had  his  injuries  been 
slight,  more  accurate  details  could  have  been  ex- 
pected, but  only  as  the  result  of  subsequent  observa- 
tion. 

Taking  the  case  as  a  whole,  we  cannot  say  that 
the  jury  was  left  to  speculate  as  to  the  cause  of  the 
fall.  The  plaintiff  testified :  "  So  in  stepping  back 
I  just  stepped  into  a  hole  or  loose  cobblestones,  and 
my  foot  sank  down  and  pitched  me  forward,  and  in 
falling  forward  I  put  my  hands  out  to  save  myself, 
and  both  went  under  the  wheels,  and  after  that  I 
recollect  nothing."  On  cross-examination  he  said 
that  he  could  not  tell  whether  his  foot  went  down 
among  loose  stones  or  into  a  hole;  that  he  simply 
knew  that  it  went  down.  There  was  other  testi- 
mony that  there  were  holes  in  the  surface  of  the 
crossing,  and  loose  stones  on  it.  This  is  not  demon- 
stration, but  demonstration  is  not  necessary.  The 
exact  carcse  of  the  plaintiff's  fall,  whether  resulting 
from  holes  or  loose  stones,  for  which  the  defendant 
would  be  liable,  or  from  mere  unevenness  and  ir- 
regularity in  the  surface  of  the  crossing,  for  which 
it  would  not  be  liable,  is  not  clear  of  doubt ;  but  the 
finding  of  the  jury  had  a  basis  of  fact  and  reason- 
able inference,  which  takes  it  out  of  the  realm  of 
mere  conjecture.    The  judgment  is  affirmed. 


Chicago  has  three  law  colleges,  and   it  is  ex- 
pected it  will  not  be  long  before  she  will  have  an- 
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LEGAL  OBITUARY. 

Lord  Chibf  Justice  Coleridge. 

THE  lord  chief  justice  of  England,  John  Duke 
Coleridge,  died  in  London,  June  — .  He  had 
been  sick  for  some  time  and  the  end  was  not  unex- 
pected. Nor  is  it  a  loss  so  far  as  the  judicial  duties 
which  fell  to  him  are  concerned,  for  advancing 
years  had  affected  his  unquestioned  great  ability, 
and  his  lordship  even  dozed  upon  the  bench.  Chief 
Justice  Coleridge  was  known  in  this  country  through 
a  visit  made  some  years  ago  when  he  received  much 
attention  in  various  cities,  and  made  many  speeches 
at  banquets.  His  age  was  only  seventy-three  years, 
but  he  was  not  so  well  preserved  as  the  hale  veterans 
of  eighty  who  are  common  in  these  days,  both  in 
England  and  this  country.  He  was  born  in  1820, 
the  eldest  sou  of  the  Rt.  Hon.  Sir  John  Taylor  Cole- 
ridge, a  judge  of  the  Court  of  Queen's  Bench,  and 
was  educated  at  Eton  and  Balliol  College,  Oxford. 
He  received  the  degree  of  B.  A.  in  1842  and  that  of 
M.  A.  in  1846.  He  was  called  to  the  bar  at  the  Mid- 
dle Temple  in  1846.  In  1861  he  was  made  a  queen's 
counsel  and  bencher  of  his  inn.  From  1855  to  1856 
he  was  recorder  of  Portsmouth.  In  July,  1865,  he 
took  his  seat  in  Parliament,  representing  Exeter, 
and  continued  a  member  of  the  House  until  Novem- 
ber, 1878. 

The  most  famous  trial  in  which  Mr.  Coleridge 
took  part  was  the  Tichborne  case,  in  which  he  was 
the  leading  counsel  for  the  Tichborne  family.  The 
claim  to  the  Tichborne  estates,  worth  £34,000  a 
year,  was  made  in  January,  1867,  and  resisted  on 
behalf  of  Sir  Henry,  then  a  minor.  The  trial  lasted 
one  hundred  and  three  days  and  the  claimant  was 
nonsuited.  John  Duke  Coleridge  did  more  than 
any  one  else  to  bring  about  this  result.  His  speech, 
regarded  as  one  of  the  greatest  in  the  history  of 
English  litigation,  lasted  twenty-six  days,  but  he 
won  quite  as  much  fame  by  his  cross-examination 
of  the  claimant  as  by  his  denunciation  of  him.  Al- 
together the  claimant  was  on  the  stand  for  twenty- 
two  days,  during  which  he  had  an  experience  as 
lively  perhaps  as  that  of  any  man  who  had  appeared 
as  a  witness  in  an  English  court.  It  is  probable 
that  the  claimant  would  have  won  his  case  if  Lady 
Tichborne  had  lived,  for  she  had  recognized  him  as 
her  son.  The  law  proceedings  cost  the  estate  about 
$460,000.  After  being  nonsuited  the  claimant  was 
indicted  for  forgery  and  perjury  and  was  convicted 
after  the  longest  trial  in  the  history  of  England  and 
was  sentenced  to  fourteen  years  at  hard  labor.  He 
served  his  term  and  is  still  living.  In  the  criminal 
trial  one  hundred  witnesses  swore  that  he  was  not 
Sir  Roger  Tichborne  and  above  forty  swore  that  he 
was  Arthur  Orton. 

On  the  formation  of  Gladstone's  government,  in 


December,  1868,  John  Duke  Coleridge  was  ap- 
pointed solicitor-general  and  received  knighthood. 
On  Sir  Robert  Collier  being  appointed  to  judgeship 
in  the  judicial  department  of  the  Privy  Council,  in 
November,  1871,  Sir  John  Coleridge  was  appointed 
to  succeed  him  as  attorney-general.  Upon  the  death 
of  Sir  William  Bovill,  Coleridge  was  appointed 
chief  justice  of  the  Court  of  Common  Pleas  in  1873, 
and  soon  afterward  he  was  raised  to  the  peerage  by 
the  title  of  Baron  Coleridge  of  Ottery  St.  Mary,  in 
the  county  of  Devon.  On  the  death  of  Sir  Alex- 
ander Cockburn,  in  November,  1880,  Lord  Cole- 
ridge was  appointed  lord  chief  justice  of  England. 
Three  years  after  his  appointment  he  visited  the 
United  States,  and  was  entertained  by  leading 
members  of  the  bench  and  bar.  He  visited  this 
city,  among  others,  and  a  reception  in  his  honor 
was  held  at  the  Fort  Orange  Club.  Of  late  years 
Lord  Coleridge  had  rather  fallen  in  the  public  esti- 
mation, chiefly  through  his  second  marriage  with  a 
girl  who  had  barely  reached  the  age  of  maturity, 
and  whose  social  station  was  much  below  that  of 
the  lord  chief  justice  of  England.  A  few  months 
before  this  marriage  his  lordship  turned  out  of  doors 
a  daughter  by  his  first  wife  because  she  married  n 
Mr.  Adams  against  bis  will.  Mrs.  Adams  protested 
in  the  newspapers  at  her  father's  action,  and  the 
matter  became  a  brief  public  scandal.  There  have 
been  many  stories  current  in  England  of  the  in- 
felicities of  this  unfortunate  second  marriage.  Of 
late,  too,  the  work  of  the  chief  justice  had  not  been 
what  it  once  was.  It  is  said  that  barristers  appear- 
ing before  him  were  forced  to  adopt  such  devices 
as  dropping  heavy  books  to  arouse  his  lordship 
without  giving  offense.  He  was  a  grandson  of 
Samuel  Taylor  Coleridge,  the  poet  of  "Ancient 
Mariner  "  fame. 

The  peerage  never  fell  so  disastrously  upon  any 
one  as  on  Bernard  Coleridge,  the  eldest  son  of  the 
late  chief  justice.  It  means  for  him  the  sudden 
close  of  a  most  promising  career,  and  practical  ruin. 
His  father'?  estate  is  worth  less  than  £2,000  annually, 
which  is  utterly  inadequate  to  the  dignities  of  his 
rank.  The  new  peer  succeeded  in  developing  a 
most  successful  practice  as  a  barrister.  He  must 
abandon  this  because  lie  becomes  nolens  volena,  a 
member  of  the  House  of  Lords.  The  theory  is  that 
every  member  of  the  upper  House  is  a  judge  of  the 
highest  appeal  court,  and  cannot  therefore  appear 
as  an  advocate  in  that  or  any  inferior  court. 

The  death  of  Lord  Chief  Justice  Coleridge  will 
effect  a  number  of  interesting  changes.  It  is  gen- 
erally assumed  that  Sir  Charles,  now  Lord  Russell, 
will  become  lord  chief  justice.  Sir  John  Rigby, 
attorney-general,  will  have  the  refusal  of  the  post 
of  lord  of  appeal,  and  Solicitor-General  Reid  will  be 
promoted  to  attornev^uera^  ( 
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Lord  Russell,  if  appointed,  will  be  the  first  Roman 
Catholic  to  hold  the  chief  justiceship  since  the 
Reformation. 

Judge  Kelley  op  the  Louisiana  Court  of 
Appeals. 
Judge  Henry  B.  Kelley  of  the  Court  of  Appeals 
of  Louisiana  died  June  10,  at  his  home,  at  New 
Orleans.  His  history  was  an  eventful  one,  and  few 
men  held  higher  place  in  the  regard  of  the  people 
than  did  this  venerable  jurist.  lie  was  born  in 
1823,  in  Huntsville,  Ala.,  and  was  the  son  of  Judge 
William  Kelley,  senator  from  Alabama.  Young 
Kelley  was  educated  at  the  University  of  St.  Louis, 
and  was  graduated  in  law  in  Louisiana,  but  aban- 
doned his  practice  to  accept  a  commission  for  the 
Mexican  war.  When  the  troops  returned.  Judge 
Kelley  again  devoted  himself  to  his  profession,  to 
abandon  it  when,  in  1885,  President  Pierce  commis- 
sioned him  a  first  lieutenant  in  the  Tenth  United 
States  Infantry.  When  the  rebetlion  broke  out, 
Lieutenant  Kelley  resigned,  and  was  commissioned 
colonel  of  the  Eighth  Louisiana  Regiment,  of  which 
Chief  Justice  Nicolls  was  lieutenant  commander. 
He  served  until  the  close  of  the  war,  when  he  re- 
newed the  practice  of  law  in  New  Orleans.  He  was 
serving  his  second  term  as  one  of  the  judges  of  the 
Couit  of  Appeals  when  he  died. 


A  CITY  or  village  ordinance  providing  for  the 
impounding  of  dogs  found  at  large,  and  for 
their  sale  by  the  poundmastcr  without  judicial  pro- 
cess, is  unconstitutional  and  void,  being  a  depriva- 
tion of  property  without  due  process  of  law.  So 
has  decided  the  Supreme  Court  of  Ohio,  in  Archer 
v.  Baertschi,  8  Ohio  C.  C.  12. 

"Salem!  Salem!  "  called  out  the  conductor,  as  a 
train  rolled  into  the  station  the  other  day, 
"What!"  said  a  charming  young  lady,  turning  to 
the  judge,  "is  this  the  place  where  they  hung 
witches?  "Yes,  yes,"  replied  the  judge,  with  a 
twinkle  in  his  eye,  "but  be  calm,  madam;  they 
don't  do  it  now." 

Mr.  Kuowlittle  (stranger  travelling  in  New  York): 
"  Why !  what  do  they  have  that  ax,  saw  and  crow- 
bar up  there  for  ?  I  never  saw  them  on  the  trains  in 
the  West."  Jackson  Dean  (en  route  Court  of  Ap- 
peals). "Well,  when  they  have  a  collision,  the 
brakeman  has  orders  to  take  down  the  ax  and  kill 
the  injured,  because  in  case  of  death  $5,000  is  the 
limit  of  damages." — Central  Law  Journal. 

The  benchers  of  one  of  the  Inns  of  Court,  says 
the  Leicester  (Eng.)  Daily  Post,  have  just  had  a 
puzzling  case  of  a  gross  breach  of  convention.  A 
young  barrister,  an  Irishman,  only  recently  called, 


went  about  amongst  the  solicitors  asking  for  briefs. 
As  this  is  entirely  unprofessional  the  offense  was 
brought  before  the  benchers,  who  summoned  the 
delinquent,  lie  explained  that  he  wis  perfectly 
guiltless  of  any  intent  to  outrage  their  honorable 
traditions.  '•  You  don't  hang  up  any  prohibition 
of  this  sort  of  thing  anywhere  that  a  man  can  see 
it,"  he  said  ingenuously.  "  How  was  I  to  know 
that  it  was  wrong  to  ask  people  for  work?  It  is  done 
in  every  other  business."  This  is  true  enough,  and 
the  benchers,  after  a  grave  consultation,  found  a 
verdict  of  "  Not  Guilty — don't  do  it  again." 

The  following  "  Fraud  Upon  an  Insurance  Com- 
pany," which  we  find  in  the  Deuturhe  Tabak-faituiig, 
is  certainly  just  a  little  too  good  to  be  true.  A 
cunning  fellow,  who  wanted  to  smoke  the  best  cigars 
at  the  cheapest  possible  cost,  bought  one  thousand 
cigars  of  the  highest  quality  and  corresponding 
price,  and  immediately  insured  the  whole  stock. 
When  he  had  smoked  the  last  of  them,  he  demanded 
750  marks  from  the  insurance  company  on  the 
ground  that  the  whole  of  his  insured  stock,  ten 
boxes  of  cigars,  had  been  consumed  by  fire!  The 
Solomonic  court  decided  in  favor  of  the  plaintiff. 
The  company  then  brought  an  action  of  conspiracy 
against  the  smoker,  accusing  him  of  having  inten- 
tionally put  fire  to  his  own  cigars,  and  deliberately 
destroyed  his  property.  Hereupon  the  same  wise 
court  condemned  the  insured  smoker  to  three 
months'  imprisonment. 

The  celebrated  English  judge,  Sir  William  Maule, 
had  a  large  fund  of  humor  that  was  apt  to  flavor  his 
summing  up  of  cases  to  the  jury.  "  Bench  and 
Bar  "  instances  an  action  of  slander  that  was  brought 
by  an  attorney  against  a  defendant  for  calling  him  a 
thief,  a  rogue  and  a  fiend.  As  the  plaintiff  had  no 
proof  of  any  special  damaging  consequence,  he  had 
to  depend  on  the  injury  to  him  in  his  professional 
capacity  that  must,  in  general,  result  from  such 
scandalous  imputations.  In  summing  up,  Sir  Wil- 
liam Maule  said :  "  As  to  the  word  '  thief,'  it  is  a  very 
'ambiguous  one  and  does  not  necessarily  impute 
what  the  law  considers  an  indictable  offense.  For 
instance,  to  steal  a  man's  wife,  to  steal  away  the 
affections  of  another,  to  steal  a  march  on  any  one, 
would  be  no  crime  in  law.  Wives,  human  affections 
and  such  things  as  marches  arc  not  at  present  sub- 
jects of  larceny.  Rogue  is  different;  it  certainly 
might  affect  the  plaintiff  professionally,  because  a 
rogue  ought  not  to  be  allowed  to  practice  as  an  at- 
torney. But  the  same  principle  docs  not  apply  to 
the  term  '  fiend  ' ;  it  may  not  be  a  complimentary  ex- 
pression, but  I  do  not  think  to  be  a  fiend  disqualifies 
a  man  from  being  an  attorney.  If  the  learned  coun- 
sel will  point  out  to  me  any  case  where  the  court 
has  refused  an  application  to  place  a  fiend  on  the 

rolls  I  shall  be  happy  to  consider  it.""*,-  ^.^rT 
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TRIAL  without  pleadings  is  provided  for  in 
the  new  rules  of  procedure  which  were 
framed  by  the  English  judges  and  went  into 
operation  in  England  on  the  ist  of  January, 
1894.  The  new  rules  on  this  subject  are  as 
follows: 

8.  A  plaintiff  may,  without  pleadings,  proceed  to  trial,  sub- 
ject to  the  following  rules : 

1.  Indorse  men  t.— The  Indorsement  of  the  writ  of  summons 
shall  contain  a  statement  sufficient  to  give  notice  of  the  nature 
of  his  claim  or  of  the  relief  or  remedy  required  in  the  action, 
and  shall  state  that  if  the  defendant  appears  the  plaintiff  in- 
tends to  proceed  without  pleadings. 

2.  Notice  of  trial.— Within  ten  days  after  appearance  the 
plaintiff  shall  serve  twenty-one  days'  notice  of  trial  without 
pleadings.  Such  notice  shall  be  In  form  No.  16  (a),  Appendix 
B,  with  such  variations  as  circumstances  may  require. 

3.  Defendant  may  apply  for  /statement  of  claim.—  The  de- 
fendant may,  within  ten  days  after  appearance,  apply  by  sum- 
mons for  the  delivery  of  a  statement  of  claim,  and  on  such 
summons  the  judge  may  order  (1)  that  a  statement  of  claim 
shall  be  delivered,  lu  which  case  the  action  shall  proceed  In 
the  usual  manner;  or  (2)  that  the  action  shall  proceed  to  trial 
without  pleadings,  In  which  case  it  may  be  further  ordered,  if 
the  judge  shall  think  fit,  that  either  party  shall  deliver  par- 
ticulars of  his  claim  or  defense. 

4.  Particular*- When  the  judge  orders  that  the  action  shall 
proceed  to  trial  without  pleadings,  and  makes  no  order  as  to 
particulars,  all  defenses  shall  be  open  at  the  trial  to  the  de- 
fendant. Where  particulars  are  ordered  to  be  delivered,  the 
parties  shall  be  bound  by  such  particulars,  so  far  as  regards 
the  matters  in  respect  of  which  the  order  for  particulars  wan 
made. 

5.  Special  defentet.— Where  a  defendant  has  not  taken  out  a 
summons  under  rule  8  of  this  order,  he  shall  not  be  allowed  to 
rely  on  a  set-off  or  a  counter-claim,  or  on  the  defense  of  in- 
fancy, coverture,  fraud,  statute  of  limitations,  or  discharge 
under  the  Bankruptcy  Acts,  unless  he  shall  have  given,  within 
ten  days  after  appearance,  notice  to  the  plaintiff,  stating  the 
grounds  upon  which  he  relies. 

6.  Pleadings  not  to  be  required  except  by  order.— When  a 
plaintiff  Indorses  the  writ  of  summons  with  a  statement  that, 
If  the  defendant  appears,  he  Intends  to  proceed  to  trial  with- 
out pleadings,  no  pleadings  shall  be  required  or  delivered,  ex- 
cept by  order  of  the  judge  under  rule  3  of  this  order. 

A  perusal  of  the  foregoing  will  show  in  the 
first  place  that  it  rests  with  the  plaintiff  and 
with  the  plaintiff  only  to  determine  whether  the 
action  shall  proceed  without  pleadings  or  not, 
and  that  if  he  does  not  wish  to  avail  himself  of 
this  privilege,  the  defendant  has  no  means  of 
compelling  him  to  do  so.  This  in  itself  seems 
a  weak  point.  Then  again,  where  the  plaintiff 
has  intimated  his  desire  that  the  action  should 
be  tried  without  pleadings,  he  is  not  at  all  cer- 
tain whether  his  wishes  will  be  observed,  for  a 
Vol,  49  —  No.  26. 


defendant  may  apply  by  summons  (which 
means  expense)  for  the  delivery  of  a  statement 
of  claim,  and  if  the  judge  grants  the  application 
the  wishes  of  the  plaintiff  are  frustrated  and 
the  action  will  have  to  be  tried  in  the  usual  way 
with  pleadings.  What  however  seems  the  most 
dangerous  provision  for  the  plaintiff  is  that  it 
enables  a  defendant,  who  may  be  perfectly 
aware  of  the  cause  of  action  against  him  and 
who  may  be  perfectly  satisfied  in  his  own  mind 
that  a  judge  would  not,  under  the  circumstances, 
order  a  statement  of  claim  or  particulars  to  be 
delivered,  to  apply  for  a  statement  of  claim,  and 
if  the  judge  does  decide  that  no  statement  of 
claim  is  to  be  delivered  and  makes  no  order  as 
to  the  particulars,  the  defendant  is  at  liberty  to 
avail  himself  of  any  defense  without  giving  the 
plaintiff,  the  slightest  notice  of  what  he  has  to 
meet  at  the  trial.  Under  these  circumstances 
it  is  most  likely  that  these  rules  will  only  be 
made  use  of  in  cases  where  the  plaintiff  is  ab- 
solutely certain  that  no  defense  can  be  raised 
to  his  cause  of  action,  which  practically  brings 
matters  back  to  causes  of  action  which  might 
heretofore  be  summarily  dealt  with. 


General  attention  is  attracted  by  a  bill  which 
Congressman  James  A.  Tawney,  of  Minnesota, 
has  introduced  in  the  House.  It  is  in  line  with 
a  resolution  adopted  by  the  recent  meeting  of 
railway  employees  in  New  York,  providing  for 
the  compulsory  arbitration  of  differences  be- 
tween railway  corporations  and  their  employees. 
The  sentiment  of  the  New  York  meeting  was 
not  only  for  the  enactment  of  a  Federal  law,  but 
urged  that  the  States  adopt  similar  legislation 
affecting  local  corporations.  In  the  measure 
introduced  by  Mr.  Tawney  he  seeks  to  reach 
the  roads  engaged  in  interstate  commerce,  com- 
pelling them  and  those  whom  they  employ  to 
settle  all  controversies  affecting  their  relations 
as  employer  and  employee  by  arbitration. 

It  is  provided  by  the  bill  that  one  of  the  par- 
ties to  a  dispute  may  apply  to  a  United  States 
District  Court  for  an  order  citing  the  other 
party  to  appear  and  show  cause  why  a  board  of 
arbitration  should  not  be  appointed  to  settle 
the  matter.  If  both  parties  be  agreeable,  the 
court  may  finally  pass  upon  the  question  at 
issue;  but  if  either  withholds  consent,  the  de- 
cision must  be  left  to  five  arbitrators,  the  court 
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choosing   three  of  them  and   the   contestants 
each  choosing  one. 

There  is  a  dominant  sentiment  in  this  country 
which  favors  a  peaceful  settlement  of  the  con- 
stantly recurring  troubles  between  employers 
and  employees;  but  the  provisions  of  Mr. 
Tawney's  bill  clash  with  the  popular  idea  of 
arbitration.  It  is  generally  regarded  as  the 
voluntary  agreement  of  the  parties  at  variance 
to  submit  their  differences  to  disinterested  par- 
ties and  abide  their  award.  It  is  difficult  to 
see  how  arbitration  could  be  effected  where 
one  of  the  principals  was  opposed  and  had  to 
be  forced  into  submission  by  the  irresistible 
power  of  the  law.  Such  process  would  seem 
to  be  in  the  nature  of  litigation  where  one  party 
was  compelled  to  defend;  and  for  such  pro- 
cedure ample  provision  is  made  by  the  courts 
already  established. 

Another  serious  question  suggested  is  as  to 
how  the  finding  of  the  arbitrators  could  be  en- 
forced. A  railroad  corporation  might  be  fined 
through  the  courts  for  failure  to  comply  with 
the  award;  but  if  the  great  army  of  employees 
should  see  fit  to  exercise  their  unquestioned 
right  to  quit  work  whenever  they  saw  fit,  the 
machinery  of  the  courts  would  be  entirely  in- 
adequate to  reach  their  cases;  and  if  it  could, 
the  railroads  would  have  to  supply  themselves 
with  new  men,  for  their  business  does  not  per- 
mit a  suspension  of  operations  without  immense 
loss  to  themselves  and  the  commercial  interests 
of  the  country. 

Any  movement  tending  to  kindlier  relation- 
ship between  capital  and  labor  is  to  be  ap- 
plauded; and  if  legislation  can  be  so  framed  as 
to  make  submission  to  arbitration  a  voluntary 
matter  on  both  sides  and  insure  an  acquiescence 
of  the  principle  in  the  finding  of  the  arbitrators, 
no  end  of  good  would  be  accomplished.  But 
the  bill  of  Representative  Tawney  falls  far  short 
of  this;  and  it  is  difficult  to  see  how  it  can  re- 
lieve the  conditions  at  which  it  is  aimed. 


The  copyright  agreement  between  Germany 
and  the  United  States  does  not  work  satis- 
factorily to  our  German  friends.  During  the 
last  session  of  the  Reichstag,  Julius  Oskar 
Galler  offered  the  report  of  the  committee  ap- 
pointed in  1893,  which  had  come  to  the  con- 
clusion to  petition  to  annul  the  copyright  treaty 


existing  between  the  German  Empire  and  the 
United  States,  and  to  enter  into  no  new  agree- 
ment except  upon  the  basis  of  complete  reci- 
procity. The  petitioners  base  their  claim  upon 
the  "  unfairness  of  the  existing  treaty,  which 
concedes  all  right  to  the  Americans  and  offers 
the  Germans  very  moderate  reciprocal  advan- 
tages." Now,  as  formerly,  it  is  claimed  that  it 
is  impossible  to  prevent  the  reprinting  in  the 
United  States  of  German  scientific  and  literary 
periodicals,  because  it  is  impracticable  to  have 
such  matter  appear  simultaneously  in  both 
countries  so  long  as  the  law  demands  that  it 
shall  be  printed  from  typeset  in  America.  The 
periodical  press  therefore  remains  a  source  of 
plunder  for  American  reprinters,  and  the  great 
bulk  of  German  literary  production  is  thereby 
left  totally  unprotected  in  the  United  States. 
The  protection  of  literature  appearing  in  book 
form  is  also  complicated  by  the  manufacturing 
clause  in  the  American  Copyright  Act,  and 
while  the  Germans  gain  but  little,  their  treaty 
forces  them  to  grant  full  rights  to  American 
authors,  thus  giving  far  more  than  they  gel  in 
return. 

Mr.  Galler  indorsed  these  objections,  and 
said  that  the  book  trade  was  also  fully  aware  of 
the  small  value  attaching  to  the  treaty,  but  that 
it  did  not  favor  an  immediate  annulment  of  the 
same,  as  in  the  case  of  musical  publications  and 
art  works  it  reaped  some  benefit,  even  from  this 
most  unsatisfactory  agreement  between  the  two 
nations.  Since  the  treaty  was  entered  into 
only  one  book  has  been  properly  copyrighted,* 
because  American  typesetting  is  so  expensive, 
and  the  demand  of  books  in  the  German  lan- 
guage so  limited  in  the  United  States,  that  the 
German  publisher  feels  hardly  justified  in  legally 
protecting  his  books  on  both  sides  of  the  ocean. 
Considered  from  all  sides,  the  treaty  unreserv- 
edly allows  American  authors  and  publishers 
full  rights  in  Germany  while  depriving  the  Ger- 
man publisher  of  the  privilege  of  reprinting 
valuable  American  literary  productions.  The 
rights  of  German  publishers  have  been  re- 
trenched, while  American  publishers  can  copy- 
right their  publications  for  a  longer  period  of 
years,  according  to  German  law,  than  is  legal  in 
their  own  land. 

'  Since  Mr.  Ualler's  report  wag  made  this  statement  has  been 
questioued.  The  facts  seem  to  be  that  only  one  book  has  been 
regularly  copyrighted  through  the  agency  of  the  Borsen- 
verein,  though  others  seem  to  have  been  arranged  for  through 
foreign  agencies. 
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The  royal  commissioner,  Dr.  Lehmann,  then 
explained  that  the  German  government  had  not 
at  any  time  considered  that  the  copyright  agree- 
ment with  the  United  States  was  satisfactory, 
but  it  had  hoped  to  secure  for  its  authors  and 
publishers  at  least  the  measure  of  protection, 
which  by  the  Copyright  Act  of  March,  1891, 
the  United  States  agreed  to  grant  to  foreigners. 
As  above  stated,  the  treaty  had  been  found  to 
work  well  as  regards  art  works,  maps,  and 
musical  works,  because  it  is  not  required  that 
two  copies  of  such  manufactured  in  America 
should  be  copyrighted  simultaneously  with  the 
German  work.  The  book  trade  had  at  first  not 
feared  to  grant  American  authors  more  rights 
than  Germans  could  receive  in  America,  because 
they  thought  that  the  literary  production  of 
America  would  hardly  offer  more  works  deemed 
worthy  of  German  copyright  than  would  be  off- 
set by  the  German  works  wanted  for  America. 

Dr.  Lehmann  advised  strongly  against  annul- 
ling the  treaty  however,  as  by  so  doing  the 
branches  now  fully  protected  (music,  art  works, 
maps,  etc.)  would  again  fall  into  the  hands  of 
ruthless  plunderers  without  any  thing  being 
gained  for  authors  or  publishers  of  books.  He 
hoped  that  little  by  little  the  terms  of  contract 
could  be  modified,  and  felt  sure  that  Americans 
themselves  would  realize  more  and  more  the 
weaknesses  of  the  Copyright  Act,  for  which  so 
many  had  made  so  brave  a  struggle,  submitting 
to  the  restriction  of  the  unsatisfactory  clause 
only  because  without  it  the  whole  copyright 
question  would  again  have  dropped  for  years. 
After  a  short  debate,  in  which  all  the  speakers 
showed  a  remarkably  full  knowledge  of  the 
situation,  it  was  decided  to  refer  the  proceed- 
ings and  further  action  to  the  Reichskanzler. 


The  death  of  Lord  Chief  Justice  Coleridge, 
June  14,  has  recalled  much  that  is  interesting 
concerning  his  visit  to  the  United  States  when 
President  Arthur  occupied  the  White  House. 
In  the  stately  robing  room  of  the  Supreme 
Court  at  Washington  hangs  a  modest  engraving 
by  Charles  Holl,  after  a  drawing  by  Jane  F. 
Coleridge,  and  on  the  bottom  of  the  frame  is 
the  inscription:  "  Respectfully  presented  to  the 
judges  of  the  Supreme  Court  at  Washington  by 
the  lord  chief  justice  of  England  in  grateful 
memory  of  the  honor  conferred  on  him  on  the 


19th  of  October,  1883."  On  the  opposite  wall 
hangs  Lord  Coleridge's  letter,  dated  March  16, 
1884,  and  addressed  to  "  My  dear  Chief  Jus- 
tice." With  insistent  modesty  he  says:  "  I  have 
presumed  through  you  to  take  a  great  liberty 
with,  and  to  ask  a  great  favor  of  the  Supreme 
Court.  I  have  sent  them  a  copy  of  the  engrav- 
ing of  my  head,  with  a  few  words  of  grateful 
recognition  of  their  kindness  to  me.  Will  they 
do  me  the  greatest  favor  to  accept  it ;  and,  as 
they  once  let  me  sit  amongst  them,  will  they 
honor  me  so  far  as  to  hang  up  my  portrait  in  a 
room  which  they  use,  in  order  to  perpetuate 
the  memory  of  what  is  to  me  one  of  the  most 
memorable  and  most  gratifying  events  of  my 
life."  Lord  Chief  Justice  Coleridge  was  the 
only  person  who  ever  had  the  honor  of  sitting 
with  the  justices  of  the  Supreme  Court  of  the 
United  States  during  an  argument. 

By  the  way,  the  English  attorney-general,  hav- 
ing given  an  opinion  that  there  is  no  objection  to 
a  peer  practising  at  the  bar,  Bernard  Coleridge, 
who  succeeded  to  the  peerage  on  the  death  of 
his  father,  Lord  Chief  Justice  Coleridge,  has 
decided  to  continue  his  practice,  and  he  will 
need  the  income  to  be  derived  from  it  if  the 
report  be  true  that  the  old  quarrel  in  the  Cole- 
ridge family  is  to  be  continued.  According  to 
a  cable  dispatch,  the  will  of  the  late  lord  chief 
justice  disinherits  his  eldest  son,  Bernard  Cole- 
ridge, and  will  be  contested  by  the  latter  on  the 
ground  of  undue  influence  on  the  part  of  the 
second  wife  of  Lord  Coleridge. 


In  the  recently  published  complete  edition  of 
the  writings  of  President  Abraham  Lincoln, 
there  is  a  characteristic  fragment  made  up  of 
notes  for  a  lecture  or  address  on  law.  The 
most  honest  of  lawyers  himself,  he  could  not 
tolerate  loose  ideas  about  professional  honor. 
"  There  is  a  vague  popular  belief,"  he  wrote, 
"  that  lawyers  are  necessarily  dishonest.  I  say 
vague,  because  when  we  consider  to  what  ex- 
tent confidence  and  honors  are  reposed  in  and 
conferred  upon  lawyers  by  the  people,  it  ap- 
pears improbable  that  their  impression  of  dis- 
honesty is  very  distinct  and  vivid.  Yet  the 
impression  is  common,  almost  universal.  Let 
no  young  man  choosing  the  law  for  a  calling 
for  a  moment   yield   to   this  common   belief. 

Resolve  to  be  honest  at  all  events ;  and  if  in 
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your  judgment  you  cannot  be  an  honest  lawyer, 
resolve  to  be  honest  without  being  a  lawyer. 
Choose  some  other  occupation,  rather  than  one 
in  the  choosing  of  which  you  do  consent  in 
advance  to  be  a  knave." 


The  New  York  Tribune  notes  that  the  mem- 
bers of  the  law  schools  in  that  city  have  finished 
their  work  for  the  year,  and  sixty-six  of  the 
eighty-eight  graduates  have  passed  the  exami- 
nation for  admission  to  the  bar — among  them 
one  young  woman.  The  classes  of  the  New 
York  and  University  schools  have  been 
especially  large.  Pamphlets  have  been  is- 
sued by  all  the  schools  showing  their  meth- 
ods of  instruction.  The  instructors  in  the 
University  Law  School,  led  by  Dean  Austin 
Abbott,  have  adopted  ingenious  means  of 
attracting  the  attention  of  students  and  in- 
culcating knowledge  of  the  law.  No  one  sys- 
tem is  exclusively  adopted,  but  lectures  and 
text-books  are  supplemented  by  practical  work 
in  drawing  pleadings  and  criticising  prepared 
cases.  A  striking  advance  has  been  made  over 
some  of  the  methods  adopted  by  professors  in 
law  schools  many  years  ago.  .  The  law  schools 
of  New  York  city,  with  one  exception,  now  lay 
especial  stress  on  fitting  the  pupils  for  practical 
work  in  the  courts;  and  studying  at  law  offices 
while  taking  a  course  at  a  law  school  is  ap- 
proved as  a  means  of  gaining  additional  knowl- 
edge of  practice. 

Mrs.  Lockwood  has  at  last  been  admitted  to 
the  bar  in  Virginia.  The  Washington  Times 
says:  "  Mrs.  Belva  Lockwood  is  to  be  con- 
gratulated upon  the  successful  issue  of  her  per- 
sistent effort  to  be  admitted  to  practice  in  the 
Supreme  Court  of  Appeals  of  Virginia.  She 
has"  not  only  gained  a  gratifying  personal  vic- 
tory, but  has  done  incalculable  service  to  her 
sex  by  breaking  down  another  of  the  artificial 
barriers  —  not  the  less  artificial  because  upheld 
by  custom,  tradition,  and  prejudice  —  which 
have  so  long  impeded  the  material,  moral  and 
intellectual  advancement  of  women.  Mrs. 
Lockwood  has  ever  been  a  sturdy  pioneer  in  the 
march  of  woman's  progress,  and  by  her  un- 
daunted courage  has  overcome  difficulties 
which  to  others  seemed  insurmountable.  All 
honor  also  to  that  sterling  old  Virginia  jurist, 
Judge  Christian,  who,  as  one  standing  upon  the 


heights,  his  vision  untrammelled  by  clouds  and 
mists,  discerned  the  passing  away  of  an  old  era, 
and  having  seen,  was  not  afraid  to  lead  the  way 
to  the  new  order  of  things." 


The  Court  of  Appeals  of  the  District  of 
Columbia  has  recently  settled  an  important 
question  of  local  law,  about  which  judges  have 
differed  and  on  which  there  has  been  until  now 
no  certainty.  The  court  holds  that  where  the 
owner  of  real  estate  gives  a  deed  of  trust  and 
is  sold  out  under  it  the  purchaser  can  dis- 
possess the  owner  by  a  summary  proceeding 
before  a  justice  of  the  peace,  requiring  only  a 
few  weeks  instead  of  being  compelled,  as  some 
judges  have  held,  to  resort  to  an  action  of 
ejectment,  which  may  delay  the  matter  many 
months.  In  the  case  before  the  court  Williain- 
anna  Loring  had  bought  a  house  and  lot  at  sale 
under  deed  of  trust,  and  Hannah  M.  Bartlett, 
who  had  given  the  deed,  refused  to  give  up  the 
house.  Mrs.  Loring  proceeded  for  possession 
before  a  justice  of  the  peace  under  the  Land- 
lord and  Tenant  Act,  but  a  judge  of  the  Special 
Term  had  the  case  taken  from  the  justice  of 
the  peace  by  certiorari  and  dismissed  it,  hold- 
ing that  the  justice  of  the  peace  had  no  juris- 
diction. This  judgment  the  Court  of  Appeals 
reversed.  Chief  Justice  Alvey,  who  pro- 
nounced the  judgment  of  the  court,  said:  "  We 
shall  reverse  the  judgment  of  the  court  below 
and  remand  the  case  that  the  writ  of  certiorari 
may  be  quashed  and  the  proceedings  remanded 
to  the  justice  of  the  peace  that  he  may  proceed 
in  the  exercise  of  his  jurisdiction  in  the  premises 
in  accordance  with  the  provisions  of  the  stat- 
ute."   __ 

On  the  1 2th  of  June,  Sir  Matthew  Baillie 
Begbie,  chief  justice  of  British  Columbia,  died 
at  Victoria.  He  was  born  in  England  in  1819, 
and  was  educated  at  Cambridge,  where  he  was 
a  wrangler  in  1841.  In  1844  he  was  called  to 
the  bar,  and  was  raised  to  the  bench  in  British 
Columbia  in  1858.  In  1870  he  was  made  chief 
justice,  and  was  knighted  in  1875. 


President  Carnot  was  assassinated  at  Lyons 
on  Sunday,  June  24,  and  on  Wednesday,  June 
27,  Jean  Casimir-Perier  was  elected  to  succeed 

him  as  President  of  the  French  Republic. 
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STATE'S  EVIDENCE. 

A  WAS  convicted  of  forgery  in  the  first  degree 
•  under  his  plea  of  guilty,  and  sentenced  to 
State  prison  for  twenty-five  years  and  four  months. 
The  facts  and  circumstances  of  said  plea  and  sentence 
were  as  follows : 

A.  misappropriated  money  of  the  law  firm  in  whose 
employ  he  was,  by  means  of  fictitious  mortgages, 
checks,  and  other  instruments  of  writing.  Of  the 
amouut  so  obtained,  he  lost  nearly  one-half  as  tt 
"player"  in  a  gambling  game,  conducted  by  B.  and 
C.  in  violation  of  law,  and  commonly  known  as 
"playing  policy."  The  fact  of  such  loss,  and  the 
disclosure  of  the  crime  of  B.  and  C,  together  with  a 
full  statement  of  the  forgeries  of  A.,  he  confessed, 
in  writing,  to  his  employers,  who  delivered  it  to  the 
district  attorney ;  and  by  him  it  was  utilized  as  the 
basis  for  divers  indictments  against  A.,  and  for  an 
indictment  against  B.  and  C.  for  a  felony  under 
section  844  of  the  Penal  Code.  The  evidence  to 
support  the  finding  of  the  grand  jury  against  B.  and 
C.  was  given  by  A.  at  the  request  of  the  district  at- 
torney. After  A.  was  committed,  and  while  held 
without  bail,  he  was  visited  by  the  assistant  of  the 
district  attorney  having  charge  of  the  prosecution 
of  the  cases  involved,  who  solicited  his  services,  as 
a  witness  for  the  prosecution  on  the  trial  of  B.  and 
C,  and  told  him  at  that  time,  and  during  three 
other  visits  made  for  the  same  purpose,  that  if  he 
would  testify  it  would  be  considered  in  his  favor 
by  the  district  attorney  and  the  court  in  his  own 
case;  and  he  was,  in  fact,  advised  by  said  assistant 
to  testify,  as  being  the  best  thing  he  could  do  under 
the  circumstances  of  the  cases  involved;  but  said 
assistant  made  no  express  promise  of  immunity  to 
A.  for  his  evidence.  A.  finally  consenting  to  testify, 
was  then  asked  by  said  assistant  to  plead  guilty  to 
his  own  crime  of  forgery  before  taking  the  witness 
stand,  saying  if  he  would  do  so  it  would  help  the 
case  of  The  People  against  B.  and  C. ;  and  A.,  com- 
plying, was  then  used  as  a  witness  against  B.  who 
was  convicted,  and  sentenced.  C.  was  permitted  to 
withdraw  his  plea  of  not  guilty  for  a  plea  of  guilty, 
and  was  fined. 

Afterward,  when  A.  was  called  up  for  sentence 
under  his  plea,  made  as  above  stated,  the  district 
attorney  in  person  appeared  for  the  first  time  in 
charge,  and  without  any  reference  to  the  use  made 
of  A.  as  a  witness  (for  reasons  hereinafter  stated) 
moved  for  sentence,  and  he  was  thereupon  sentenced 
for  the  term  above  mentioned. 

B.  and  C.  had  no  knowledge  of  the  forgeries  of 

A.  and  so  could  not  be  regarded  as  accomplices  with 
him.  And  although  A.  could  have  been  indicted, 
as  a  "  player,"  for  the  same  crime  charged  against 

B.  and  C.  (see  §  344,  Penal  Code),  the  General  Term 
of  the  Supreme  Court,  on  the  appeal  taken  by  B. 


from  the  judgment  below,  held,  as  to  the  point 
raised  on  such  appeal — that  A.  was  an  accomplice 
with  B. — that  it  was  untenable. 

Under  the  facts  and  circumstances  above  stated, 
A.  petitions  for  executive  clemency  on  the  ground 
of  an  equitable  title  thereto,  under  the  rule  of  prac- 
tice granting  immunity  for  "  State's  evidence ; "  as 
arising  from  an  implied  obligation  on  the  part  of 
the  prosecuting  officer  by  reason  of  the  solicitation 
of  the  evidence  and  plea  of  A.  and  his  compliance 
therewith. 

By  way  of  answer  to  bis  petition  it  was  contended 
that  his  evidence  was  not  "  State's  evidence,"  be- 
cause his  offense,  and  the  offense  of  B.,  against  whom 
he  testified,  were  entirely  separate  and  distinct;  and 
further,  that  the  rule  he  invoked  restricted  immunity 
to  accomplices,  or  persons  accused  of  the  one  and 
the  same  crime. 

Iu  reply  to  those  objections,  A.  presented  three 
nisi  print  cases,  viz. :  United  States  v.  James  Faulk- 
ner, Northern  District  of  New  York;  People  v. 
Charles  £.  Wallack,  and  People  v.  Harry  Laurence, 
General  Sessions  of  New  York  city ;  which  cases  are 
as  follows: 

One  Lester  B.  Faulkner  was  singly  indicted  for 
sending  a  false  statement  to  the  comptroller  of  the 
currency  as  to  the  condition  of  the  Dansville  Bank 
on  a  certain  date;  and  James  Faulkner  was  singly 
indicted  for  sending  a  false  statement  to  the  comp- 
troller as  to  the  condition  of  said  bank  on  another 
date.  Wallack,  Simmons,  and  Pell  were  jointly  in- 
dicted for  grand  larceny ;  and  Wallack  was  separately 
indicted  for  perjury — both  offenses  growing  out  of 
a  bank  matter.  Rosanna  Leek  was  indicted  for  ab- 
duction for  immoral  purposes;  and  Harry  Laurence 
was  separately  indicted  for  the  same  offense ;  and 
further  indicted  for  rape  as  growing  out  of  the  same 
transaction. 

On  the  trial  of  Lester  B.  Faulkner,  the  prosecu- 
tion used  James  Faulkner  as  a  witness,  and  after- 
ward culled  him  to  plead  to  his  own  indictment, 
and  he,  pleading  guilty,  was  sentenced;  but  was 
pardoned  by  the  President  on  the  ground  that  his 
use  as  a  witness  against  Lester  B.'  Faulkner  gave 
him  an  equitable  title  to  a  pardon. 

On  the  trial  of  Pell  for  grand  larceny,  Wallack 
was  used  as  a  witness  by  the  prosecution;  where- 
upon that  indictment,  as  to  him,  and  also  the  in- 
dictment against  him  for  perjury  were  dismissed 
because  he  had  been  used  as  a  witness  against  Pell 
for  the  larceny. 

On  the  trial  of  Rosanna  Leek,  the  prosecution 
used  Laurence  as  a  witness,  and  thereafter  moved 
for  the  dismissal  of  both  indictments  against  him 
on  the  ground  of  his  use  as  a  witness  against  Leek, 
and  the  indictments  were  dismissed  accordingly. 
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It  will  be  observed,  that  James  Faulkner  was  not, 
technically,  an  accomplice  with  Lester  B.  Faulkner; 
nor  was  the  latter  an  accomplice  with  the  former  in 
his  particular  offense.  And  while  Wallack  was  an 
accomplice  with  Pell  in  the  larceny,  the  latter  was 
not  an  accomplice  with  Wallack  in  the  perjury.  If 
lie  had  any  criminal  connection  with  the  latter  offense, 
his  crime  was  subornation  of  perjury,  which  the  law 
designates  as  a  distinct  offense  from  that  of  perjury. 
See  §§  06,  105,  Penal  Code.  And  while  Laurence 
might  be  considered  as  an  accomplice  with  Leek, 
she  certainly  could  not  be  regarded  as  an  accomplice 
with  him  in  his  offense  of  rape.  See  §  278,  Penal 
Code. 

By  way  of  rejoinder,  the  pardoning  power,  after 
stating  that  the  three  cases  above  cited  were  care- 
fully considered,  declares  that  neither  of  them  seem 
to  give  any  support  to  the  contention  of  A.  "In 
all  of  them,"  it  says,  "  the  crime  of  which  the  wit- 
ness was  guilty,  while  not  altogether  identical  with 
that  of  the  person  against  whom  he  testified,  was 
yet  so  connected  with  it  that  the  two  might  be  said 
to  constitute  different  parts  of  the  same  transaction, 
and  in  testifying  concerning  it  the  wituess  neces- 
sarily confessed  his  own  guilt.  Such  cases  are  under 
all  the  authorities  within  the  rule."  But  this,  it  is 
further  said,  was  not  so  with  the  offense  charged 
against  A.,  and  that  charged  against  B.,  as  they 
were  entirely  separate  and  distinct.  And  therefore 
it  holds,  that  there  is  no  good  ground  for  the  claim 
that  A.  is  entitled  to  a  pardon  on  account  of  the 
assistance  given  by  him  in  procuring  the  conviction 
ofB. 

As  to  the  statement  that  neither  of  said  cases 
seems  to  give  any  support  to  the  contention  of  A., 
it  docs  not  mean,  of  course,  that  his  evidence  was 
not  "State's  evidence,"  nor  that  the  rule  is  re- 
stricted to  accomplices;  for  it  is  conceded,  in  respect 
to  those  conditions,  that  such  cases  are  within  the 
rule. 

In  view  of  the  importance  of  the  matter  as  affect- 
ing a  rule  of  criminal  procedure  adopted  in  the  in- 
terests of  public  policy,  the  decision  of  the  pardon- 
ing power  becomes  a  proper  subject  for  review. 
See,  as  to  public  policy,  1  Qreenl.  Ev.,  §  411; 
Nickelson  v.  Wilson  et  al.,  60  N.  Y.  362. 

Notwithstanding  the  cases  above  cited  were,  re- 
spectively, so  connected  that  the  two  offenses 
might  be  said  to  constitute  different  parts  of  the 
same  transaction,  still  it  was  not  that  fact,  per  se, 
which  entitled  the  witness  to  immunity,  but  it  was 
the  fact  that  the  prosecution,  in  the  exercise  of  its 
discretion,  used  the  witness  under  the  circumstances 
of  the  rases;  and  therefore  placed  him  in  a  position 
where  he  necessarily  confessed  his  own  guilt.  And 
because  the  prosecution  so  placed  him.  he  acquired 
title  to  immunity,  even  though  no  express  promise 


was  made  him.  And  that  use  bound  the  prosecut- 
ing officer  and  the  court,  as  of  course,  to  grant  him 
immunity.  The  authorities  on  this  point  are  abund- 
ant. 

Now,  while  it  is  true  that  no  such  connection,  as 
that  above  stated,  existed  in  the  cases  of  A.  and  B., 
and  consequently  A.,  in  testifying,  was  not,  from  a 
strictly  legal  point  of  view,  necessarily  confessing 
his  own  guilt;  yet  as  he  had  given  informa- 
tion as  to  the  particular  connection  which  did  exist 
between  his  offense  and  the  offense  of  B.,  by  reason 
whereof  he  was  induced  by  the  prosecuting  au- 
thorities to  give  evidence  before  the  grand  jury 
against  B.,  and  was  then  further  induced  by  the 
prosecutor  of  the  cases  to  testify  against  B.  on  his 
trial,  and,  as  part  of  the  case,  to  plead  guilty  to  his 
own  crime  before  testifying  (so  waiving  his  privilege, 
which  constitutes  the  consideration  for  immunity, 
viile  60  N.  Y.  302,  tupra),  the  sole  question  now  is, 
whether  that  connection,  under  the  proceeding  of 
the  prosecutor,  comes  within  the  purview  of  the 
rule. 

The  principle  on  which  the  rule  rests  has  its  source 
in  the  ancient  practice  of  the  criminal  law  in  which 
"approvement"  formed  a  part,  and  consisted  of  a 
kind  of  confession  of  a  complicated  nature.  1 
Chamb.  Enc.  (Rev.  Ed.)  250.  The  practice  of  ad- 
mitting persons  as  "approvers,"  or  "  King's  evi- 
dence," was  not  stringently  restricted  to  accomplices, 
but  applied  to  any  person  accused  of  crime,  who 
desired  to  become  an  approver  in  order  to  obtain  a 
pardon.  If  his  application  was  entertained,  he  was 
required  to  confess,  under  oath,  the  particular  offense 
charged  against  him,  and  likewise  disclose  all 
felonies  he  knew  of.  It  then  remained  in  the  dis- 
cretion of  the  prosecuting  authority  whether  it 
would  best  serve  the  interests  of  justice  to  admit 
him  as  evidence  for  the  Crown  against  those  whose 
offenses  he  had  disclosed,  for  if  he  was  admitted, 
he  had  a  legal  right  to  a  pardon  in  bar  of  his  own 
crime.     Rex  v.  Rudd,  1  Cowp.  331. 

That  practice  proved  to  be  objectionable  for 
several  reasons,  among  which  was  that  it  presented 
so  strong  a  temptation  for  a  guilty  person  to  charge 
offenses  on  innocent  persons  and  so,  by  false  evi- 
dence, obtaiu  a  pardon  for  his  own  crime.  It  there- 
fore fell  into  disuse,  and  in  its  place  came  an  equit- 
able practice,  adopted  in  analogy  to  the  other  prac- 
tice and  so  modelled  as  to  be  received  with  more 
latitude,  which,  practically,  abrogated  the  legal 
right  to  a  pardon,  but  provided  for  an  equitable 
title  to  a  judicial  recommendation  to  the  mercy  of 
the  pardoning  power,  according  to  the  circumstances 
under  which  persons  accused  of  crime  were  used  as 
evidence  cm  the  prosecution  of  others.  The  dis- 
cretion of  the  prosecuting  authority  as  to  availing 

itself  of  such  evidence  remained  the  same  as  under 
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the  law  of  approvement,  so  that  there  could  be  full 
scope  for  determining  which  would  best  serve  the 
purposes  of  justice — the  use  or  rejection  of  such  evi- 
dence. Rex  v.  Rudd,  supra.  See  also  Lindsay  v. 
People,  68  N.  T.  153;  1  Qreenl.  Ev.,  §  363;  and 
Nickelson  v.  Wilson  et  al.,  supra. 

In  Rudd's  case,  where  the  question  of  the  equi- 
table rights  of  accomplices  to  immunity  is  discussed, 
the  defendant  was  in  custody  on  an  indictment, 
solely  against  her,  for  uttering  a  forged  bond.  On 
an  application  to  bail  her,  it  was  urged,  as  one  of 
the  grounds,  that  she  was  an  accomplice  who  had 
given  evidence  as  to  an  offense  of  forgery  charged 
against  others,  and  was  therefore  entitled  in  law 
to  be  pardoned ;  "  and  to  a  pardon  which  would 
operate  in  bar  of  her  own  crime."  "If,"  said  the 
court,  "  she  had  such  right,  we  should  be  bound  ex 
ilebito  juttitia  to  bail  her.  If  she  had  not  such  legal 
right  but  yet  came  under  circumstances  sufficient  to 
warrant  the  court  in  saying  that  she  had  a  title  of  re- 
commendation to  the  King  for  a  pardon,  we  should 
bail  her  for  the  purpose  of  applying  for  such  pardon. 
It  was  found  however  that  she  was  not  an  accomplice, 
and  that  the  information  she  had  given  was  not 
truthful  or  complete ;  and  furthermore  that  she  had 
not  given  any  information  as  to  her  own  crime 
(which  was  not  so  connected  with  the  offense  of 
forgery  as  that  in  giving  her  evidence  concerning 
that  offense  she  necessarily  confessed  her  own  guilt, 
for  her  offense  was  committed  against  persons  other 
than  those  affected  by  the  forgery),  and  therefore 
she  had  no  claim  to  any  consideration  on  that 
ground.  See  Chronicles  of  Crime  or  New  Newgate 
Calendar,  vol.  l,p.  249.  Her  application  was  there- 
fore denied. 

But  it  was  said:  "If  she  had  made  a  fair  and 
full  disclosure  of  all  that  she  knew,  and  the  justices 
had  deceived  her  under  a  promise  or  assurance  or 
hope  of  pardon  from  them,  she  would  be  entitled  to  a 
recommendation  to  mercy,  and  in  that  case  I  (Lord 
Mansfield)  should  have  been  of  opinion  to  bail  her, 
though  the  justices  had  in  strictness  no  right  to 
make  such  a  promise,  or  give  her  such  assurance." 

Obviously,  Lord  Mansfield's  conclusion,  con- 
curred in  by  the  other  three  judges,  is  based  on  the 
equitable  principle  constituting  the  rule  in  question. 
It  is  hardly  to  be  presumed  that  it  was  the  outcome 
of  a  whim. 

It  is  on  that  principle,  as  there  recognized,  and 
which  would  have  availed  Mrs.  Rudd  if  she,  under 
suggestions  by  the  justices,  had  made  a  fair  and 
full  disclosure  of  all  she  knew,  that  A.  rests  his 
equitable  claim  to  a  pardon;  by  reason  of  the  fair 
and  full  disclosure  he  made  of  his  own  crime,  as 
well  as  that  of  B.  to  the  prosecutor  under  his 
solicitation,  suggestions,  and  advice  that  it  would 
be  to  his  interest  so  to  do;  and  who  had  full  power 


to  promise  him  immunity,  and  therefore  to  give 
him  assurance  of,  and  to  lead  him  to  hope  for  due 
indemnity  for  his  complete  information  and  truth- 
ful evidence,  at  the  sacrifice  of  his  own  rights,  in 
securing  the  conviction  of  B. 

In  no  case  has  the  law  of  the  rule  as  laid  down  in 
Rudd's  case  been  disturbed.  In  Rex  v.  Lee,  R.  & 
R.  361,  and  Rex  v.  Brunton,  id.  454 — reported  also 
in  1  British  Crown  Cases,  362,  433  —where  the  same 
question  as  that  in  Rudd's  case— i.  «.,  a  legal  right 
to  a  pardon—  was  raised  as  to  one  indicted  for  an 
offense,  who  had  been  used  as  "  King's  evidence  " 
on  the  trial  of  another  for  an  entirely  different 
offense,  between  which  no  connection  whatever  ap- 
peared, nor  any  inducements  held  out  to  the  wit- 
ness by  the  prosecuting  authority  for  his  evidence, 
it  was  decided,  that  there  was  no  legal  objection  to 
prosecuting  the  witness  for  any  offense  charged 
agaiust  him;  that  "it  rested  entirely  in  the  dis- 
cretion of  the  judge  whether  to  recommend  the 
prisoner  »/i  »ueh  a  case  to  the  Crown  for  mercy." 
But  these  cases  do  not  overrule  the  principle  in 
Rudd's  case ;  nor  are  they  adverse  to  the  contention 
of  A.  On  the  contrary,  they  support  his  claim;  for 
if  it  was  "entirely"  in  the  discretion  of  the  judge 
"  whether  to  recommend  the  prisoner  in  those  cases 
for  pardon,  where  no  connection  of  the  two  offenses, 
or  solicitation  by  the  prosecutor  of  the  evidence  of 
the  accused,  appear;  then,  under  the  facts  in  the 
case  of  A.,  it  could  not  be,  logically,  "  entirely  "  in 
the  discretion  of  the  judge  whether  to  recommend 
him  for  pardon ;  for  as  there  was  a  connection  of 
the  two  offenses  by  reason  whereof  his  evidence 
was  obtained  by  the  act  of  the  public  prosecutor, 
who  is  possessed  of  semi-judicial  functions,  and  so  a 
part  of  the  court,  that  fact  entered  into  the  discre- 
tion, as  bound  by  the  principle  of  equity  back  of  it. 

In  all  other  reported  cases  on  the  rule,  the  con- 
sideration of  it  was  as  to  its  application  to  the  par- 
ticular circumstances  of  those  cases;  which  com- 
prehended but  one  crime.  Consequently,  they  do 
not  disturb  the  principle  recognized  in  Rudd's  case ; 
derived,  as  shown,  from  the  practice  of  approve- 
ment, which  practice  was,  lis  there  stated,  part  of 
the  common  law,  and  in  force ;  and  is  an  element  of 
the  common  law  of  this  State  under  its  Constitu- 
tion. 

Now  as  to  the  explanation  of  the  failure  of  the 
chief  prosecuting  officer  to  refer  to  the  services  of 

A.  when  he  moved  for  sentence  on  him. 

When  he  was  asked  why  he  opposed  the  applica- 
tion of  A.,  he  answered  that  his  opposition  was 
based  very  largely  on  the  assumption  of  A.  that  he 
had  a  right  to  a  pardon  because  he  testified  against 

B.  "You  became,"  he  said,  "a  witness  voluntarily, 
without  the  slightest  understanding  that  your  own 
case  should  be  affected  thereby."     But  as  soon  as 
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he  was  informed  by  A.  that  bis  evidence  was  solicited 
by  the  assistant  official  in  charge  of  the  cases,  be 
replied  that  it  was  "new  matter"  to  him.  "I  was 
not  aware,"  he  said,  "  that  any  one  from  the  office 
of  the  district  attorney  had  solicited  you  to  become 
a  witness  against  13.  Had  I  known  it  previous  to 
your  sentence,  it  would  undoubtedly  have  affected 
ray  action  in  the  matter."  And  some  time  after- 
ward, he  notified  A.  that  he  had  written  to  the  ex- 
ecutive in  aid  of  his  application. 

May  not  the  precedent  established  by  the  executive 
in  this  case — and,  apparently,  without  due  weight 
being  given  to  the  above  views  of  the  district  at- 
torney— produce  distrust  as  to  the  reliance  to  be 
placed  on  the  assurance  of  the  district  attorneys  in 
such  cases,  as  being  of  no  equitable  efficacy  with 
the  pardoning  power,  or  the  court;  and  thus  prove 
an  obstacle  in  the  future  to  the  procuring  of  evi- 
dence of  accused  persons,  except  upon  a  formal 
stipulation  for  immunity,  which,  ns  is  well  known, 
always  impairs  their  testimony  to  a  greater  or  less 
degree? 

Charles  G.  L.  Bbdbll. 

Mount  Kisco,  N.  Y.,  June,  1894. 


The  eccentric  testator  in  Lord  Lytton's  "Money" 
certainly  did  not  play  a  more  cruel  trick  upon  his 
expectant  relatives  than  a  Polish  landed  proprietor 
named  Zalesky,  who  died  in  March,  1880.  in  the 
province  of  Taurida.  This  man  left  a  will  in  a 
sealed  packet,  marked,  "To  be  opened  after  my 
death."  When  the  envelope  was  torn  off,  another 
one  was  found  underneath,  with  the  words,  "To 
be  opened  six  weeks  after  the  first  envelope  has 
been  opened."  At  the  end  of  the  six  weeks  it 
was  found  there  was  a  third  envelope  with  the  in- 
scription, "To  be  opened  in  a  year."  After  wait- 
ing impatiently  for  another  twelve  months  the  rela- 
tives found  yet  another  envelope,  which  said,  "To 
be  opened  in  two  years."  Finally  the  will  was 
opened,  when  it  was  found  that  the  testator  be- 
queathed 100,000  roubles,  or  one-half  of  his  fortune, 
to  that  person  among  his  relatives  who  should  be 
proved  to  have  the  largest  number  of  children. 
The  other  half  was  to  be  invested  for  a  hundred 
years,  at  the  end  of  which  time  it  was  to  be  divided, 
together  with  the  interest,  among  his  descendants. 
It  is  not  to  be  wondered  at  that  this  will  has  be- 
come the  subject  of  a  lawsuit,  the  family,  with  one 
exception,  declaring  the  testator  to  have  been  of 
unsound  mind. — Ijondon  News. 

Colonel  John  Winter,  of  Montgomery,  Ala.,  who 
has  been  fighting  the  city  authorities  in  the  courts 
for  twenty-one  years  in  the  endeavor  to  avoid  the 
payment  of  taxes,  has  been  beaten  at  last,  and  tjie 
city  treasurer  has  received  his  check  for  $17,260, 
which  covers  the  amounts  assessed  against  him  for 
the  period  named. 


MANDAMUS  TO  THE  SPEAKEROF  A  LEG- 
ISLATIVE  ASSEMBLY. 

IT  was  suggested  to  the  writer  that  a  paper  on  the 
subject  above  might  be  of  general  interest,  in 
view  of  the  fact  that  a  contest  between  the  speaker 
of  the  lower  branch  of  Michigan's  Legislature,  and 
one  of  the  members  thereof,  recently  attracted  con- 
siderable attention.  This  application  of  relator  has 
been  denied  but  upon  grounds  somewhat  different 
from  those  discussed  herein.  In  this  case  an  appli- 
cation has  been  made  to  the  Supreme  Court  of  the 
State  for  a  writ  of  mandamus  to  compel  the  speaker 
to  receive  and  have  placed  upon  the  records  of  such 
assembly  certain  objections  and  counter  charges  to 
certain  statements  incorporated  in  resolutions  pre- 
viously adopted  by  this  legislative  body,  the  said 
objections  and  counter  charges  being  called  a  pro- 
test. The  interpretation  of  constitutional  provisions 
by  the  courts  of  the  different  States,  as  also  the 
point  of  distinction  between  such  acts  of  an  officer 
of  this  class,  which  are  purely  ministerial,  and  those 
acts  in  which  a  large  discretion  is  allowed  in  his 
favor,  are  questions  which  are  more  or  less  involved 
here.  With  few  exceptions  the  courts  of  the  dif- 
ferent States  seem  not  to  have  been  called  upon  to 
decide  this  question,  at  least  directly.  In  a  number 
of  cases  where  the  respondent  was  the  chief  execu- 
tive of  the  State,  a  rather  pointed  inference  is  found 
in  the  opinions  of  the  courts  against  the  use  of  this 
extraordinary  legal  remedy  when  the  writ  is  directed 
toward  one  of  the  co-ordinate  branches  of  the 
government.  Judge  Cooley,  of  Michigan,  is  hostile 
to  any  attempt  on  the  part  of  the  judiciary  to  in- 
terfere with  the  legislative  function  and  inferentially 
we  believe  hostile  to  any  interference  by  the  judi- 
ciary with  the  presiding  officer  of  one  of  the  com- 
ponent parts  of  the  legislative  body  of  the  govern- 
ment, while  in  the  discharge  of  his  duties  and  in 
reference  to  his  official  duties  either  ministerial  or 
discretionary.  It  is  true  that  the  Michigan  Supreme 
Court  has  never  passed  direetly  upon  this  question. 
But  its  fate  can  well  be  determined  had  it  come  be- 
fore the  court  while  Judge  Cooley  or  Judge  Camp- 
bell honored  that  bench  with  his  presence,  as  note 
the  significant  language  of  Mr.  Justice  Cooley  in  the 
case  of  Sutherland  v.  Governor,  29  Mich.  324-335: 
"  The  Legislature,  in  prescribing  rules  for  the  court*. 
is  acting  within  its  proper  province  in  making  laws 
which  the  courts,  in  declining  to  enforce  an  uncon- 
stitutional law,  are  in  like  manner  acting  within 
their  proper  province,  because  they  are  only  apply- 
ing that  which  is  law  to  the  controversies  in  which 
they  are  called  upon  to  give  judgment.  It  is  mainly' 
by  these  checks  and  balances  that  the  officers  of  the 
several  departments  are  kept  within  their  jurisdic- 
tion, ami  if  they  are  disregarded  in  any  case,  and 
power  is  usurped  or  abused,  the  remedy  is  by  im- 
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peacbment  and  not  by  another  department  of  the 
government  attempting  to  correct  the  wrong  by  as- 
serting a  superior  authority  over  that  which  by  the 
Constitution  is  its  equal."  And  again,  "In  these 
cases  the  exemption  of  the  one  department  from  the 
control  of  the  other  is  not  only  implied  in  the  frame- 
work of  government,  but  is  indispensably  necessary 
if  any  useful  apportionment  of  power  is  to  exist." 
The  above  cited  case  is  the  leading  Michigan  case 
and  establishes  the  position  of  this  court  in  so  far  as 
the  chief  executive  is  couccrned.  That  there  is 
much  difference,  relatively,  between  the  governor 
of  a  State  and  the  presiding  officer  of  a  deliberative 
assembly,  needs  no  comment.  And  yet  hi  the  case 
of  a  mandatory  process,  such  as  mitrulamua,  issued 
to  cither  one  of  these  officials,  under  the  constitu- 
tional provisions  or  governmental  policy,  there  is 
much  in  common  in  the  attitude  of  both  toward  the 
judicial  department  of  the  State.  Judge  Coolcy 
suggests  in  the  opinion  above  referred  to,  the  em- 
barrassment to  the  court  that  a  refusal  on  the  part 
of  the  chief  executive  to  comply  with  its  order  would 
occasion.  The  highest  tribunal  in  the  State  without 
power  to  enforce  its  mandate!  Tmly  not  an  edify- 
ing spectacle  to  the  people  whose  creatures  both 
are.  Such  an  embarrassment  would  detract  from 
the  dignity  of  the  court  and  could  not  increase  re- 
spect for  the  executive.  "  An  unseemly  conflict  if 
not  something  worse."  And  here  is  the  strong  line 
of  similarity  with  the  relative  attitude  of  the  speaker 
of  a  legislative  assembly.  How  will  you  enforce 
your  mandatory  order  against  him?  So  far  as  Michi- 
gan is  concerned,  at  least,  he  is  guaranteed  im- 
munity from  arrest  "except  for  treason,  felony  or 
breach  of  the  peace  "  during  the  session  of  the  Legis- 
lature. §  7  of  art.  4.  And  presumably  the  States, 
generally,  follow  the  provision  in  the  Federal  Con- 
stitution for  this  immunity.  §  6,  art.  l.Fed.  Const. 
Apparently  there  is  no  distinction  made  as  between 
the  speaker  and  other  members  in  this  respect.  He 
is  simply  one  of  a  little  community  chosen  to  pre- 
side at  their  meetings.  His  assembly  forms  ouc  of 
the  component  parts  of  the  co-ordinate  branch  of 
the  government  to  which  we  look  for  the  passing  of 
our  written  or  statute  law.  Absolutely  free  from 
interference  while  thus  engaged  either  from  the  ex- 
ecutive or  judiciary,  the  other  functions  of  the 
governmental  policy.  The  members  of  this  body 
are  the  sole  judges  and  jurors  upon  the  question  of 
the  qualifications  of  its  members.  And  no  appeal 
outside  of  the  assembly  would  avail  aught  to  keep 
one  of  its  members  who  had  been  expelled  from 
that  body  even  were  the  reasons  as  trivial  as  those 
of  a  political  nature.  Sec  Cooley  Const.  Li  in.  (3d. 
ed.),  star  page  133.  This  assembly  is  clothed  with 
power  to  punish  for  breaches  of  duty  and  discipline 
committed  within  itself.     It  is  a  constitutional  court 


to  try  and  punish  its  own  members,  and  there  is  no 
appeal  therefrom.  The  rules  provide  for  the  pun- 
ishment of  the  speaker.  That  punishment  is  im- 
peachment. This  must  be  for  corruption,  or  for 
crimes  or  misdemeanors.  Why  is  this  extraordinary 
latitude  allowed  to  this  branch  of  the  Legislature, 
if  not  to  remove  as  far  as  possible  this  legislative 
function  from  that  of  the  judiciary,  or  the  execu- 
tive? This  body  has  the  power  to  punish  its  speaker 
to  the  extent  of  a  removal  from  office  for  causes  in- 
dicated. In  its  application  to  members  this  power 
may  be  exercised  independent  of  causes  and  reasons; 
it  may  be  inferred  from  the  fact  of  published  in- 
stances, aud  the  fact  that  courts  cannot  inquire  into 
the  justice  of  the  decision,  or  even  so  much  as  examine 
the  proceedings  to  see  whether  opportunity  for  de- 
fense was  furnished  or  not.  See  Cooley  Const.  Lim. 
(2d  ed.)  133;  Hiss  v.  Bartlett,  3  Gray,  408.  With- 
out unnecessarily  prolonging  argument  upon  this 
feature  of  the  question  it  may  be  here  stated  that 
either  from  its  constitutional  origiu  or  as  a  necessary 
inherent  principle  of  parliamentary  practice,  there 
exists  always  within  a  legislative  assembly  the 
power  necessary  to  a  proper  discipline  of  its  mem- 
bers, as  much  so,  for  the  time  being,  as  would  exist 
within  any  small  well-regulated  community  of  citi- 
zens perhaps.  But  now  the  speaker  refuses  to  obey 
the  mandate  of  the  court.  He  intrenches  himself 
behind  his  constitutional  privilege.  Can  he  be 
reached  by  attachment  as  for  contempt?  If  his 
offense  consists  in  an  unsatisfactory '  exercise  of  a 
discretionary  privilege,  we  would  say  decidedly 
not.  There  are  a  few  cases  where  the  court  has  per- 
mitted a  mtindtimua  to  issue  against  the  speaker 
where  the  act  complained  of  was  the  refusal  to  per- 
form a  duty  purely  ministerial  and  a  duty  imposed 
by  the  Constitution  of  the  State.  Benton  v.  Elder, 
31  Neb.  109. 

The  Supreme  Court  of  Nebraska  had  previously 
held  against  the  issuing  of  this  writ  in  such  cases 
especially  where  the  duties  sought  to  be  enforced 
were  of  a  purely  discretionary  character.  In  the 
case  above  the  language  of  the  court  is:  "In  these 
examples  the  court  observed  the  literal  sense  of 
article  2  of  the  Constitution,  construing  its  meaning 
and  intent  to  be,  that  the  respective  duties  incum- 
bent upon  and  applicable  to  each  separate  depart- 
ment of  the  government  is  confined  to  it  alone;  but 
it  did  not  take  the  view,  nor  can  it  now,  that 
where  an  officer  of  either  the  legislative  or  ex- 
ecutive department  or  the  judicial,  shall  refuse  to 
execute  an  imperative  duty  imposed  by  law  upon 
the  office  of  the  incumbent  to  the  detriment  aud  pre- 
judice of  a  citizen  or  of  the  public,  that  through 
this  constitutional  provision,  while  the  courts  have 
full  power  of  redress  in  cases  of  delinquent  judicial 
officers,  they  are  prohibited  from  considering  any 
flagrant  violation  of  the  Constitution  or  of  laws  by 
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officers  of  other  departments,  lest  the  courts  trench 
upon  their  prerogative.  No  such  limited  and  sinister 
construction  can  be  placed  upon  the  second  article 
without  violating  the  spirit  of  the  first  and  violating 
many  of  its  provisions.  In  the  recent  application 
for  mandamtit  of  Bates,  relator,  against  the  governor 
and  the  State  board  of  canvassers  to  certify  the  elec- 
tion of  the  relator  to  a  judicial  office,  we  held  that 
in  a  proper  sense,  to  enforce  the  performance  of  a 
ministerial  duty  which  the  law  especially  enjoins  as 
incident  to  an  officer,  the  writ  would  issue  against 
officers  of  the  executive  department  and  even  against 
the  supreme  executive  authority."  This  is  all  very 
good,  but  in  the  event  of  its  being  done,  and  the 
governor,  a  pugnacious  person,  insisting  upon  his 
prerogative,  refuses  to  obey  its  mandate,  how  would 
the  court  enforce  its  order?  Would  it  not  end,  as 
Judge  Cooley  suggests,  in  "  unseemly  conflict  or 
something  worse?"  This  opinion  "  smacks  of  the 
same  sentiment "  as  Chief  Justice  Agnew's  dissent- 
ing opinion  in  Governor  Hartranft's  Appeal,  85  Penn. 
St.  433.  This  dissenting  opinion  of  Judge  Agnew 
is  an  able  exposition  of  the  relative  powers  of  the 
co-ordinate  branches  of  government  under  the  Con- 
stitution. As  to  the  claimed  superiority  of  the 
judiciary  he  says:  "There  never  was  a  time  when  it 
has  not  been  engaged  in  passing  upon  the  acts  of 
both  the  other  branches,  in  resolving  the  constitu- 
tionality and  interpretation  of  the  laws,  and  the 
regularity  of  executive  acts.  This  needs  no  citation 
of  authority."  "  It  is  idle,"  says  Chief  Justice  Gib- 
son, "to  say  the  authority  of  each  branch  is  defined 
and  limited  in  the  Constitution,  if  there  be  not  an 
independent  power  able  and  willing  to  enforce  its 
limitation."  From  its  very  position  It  is  apparent 
that  the  conservative  power  is  lodged  with  the  judi- 
ciary, while  in  the  exercise  of  its  undoubted  right 
is  bound  to  meet  every  emergency. "  "It  has  be- 
come," he  adds,  "  the  duty  of  the  court  to  temporize 
no  longer,  but  to  resist  temperately,  though  firmly, 
any  invasion  of  its  province  whether  great  or  small. 
How  futile  would  be  the  judicial  power  to  punish 
crime,  or  vindicate  innocence,  if  the  governor,  hav- 
ing exclusive  knowledge  of  the  facts  bearing  upon 
either,  could  defy  the  process  of  the  law  at  pleasure." 
This  is  a  leading  Pennsylvania  case.  The  question 
at  issue  was  whether  or  not  the  governor  of  Penn- 
sylvania could  while  engaged  in  and  about  the 
official  duties  of  bis  office  be  subject  to  the  summons 
of  the  court,  or  grand  jury  sitting  in  one  of  the 
jurisdictions  of  the  State,  to  give  evideuce  of  certain 
official  communications  to  his  office.  The  court  in 
a  majority  opinion  held  not.  The  governor  being 
invested  with  large  discretionary  power  in  order  to 
carry  out  the  duties  of  his  office  under  the  Consti- 
tution, and  with  those  discretionary  powers  no  in- 
terference should  be  allowed,  and  even  when  such 


duties  are  purely  ministerial  such  a  course  would  be 
in  derogation  of  the  policy  of  State  government  and 
not  according  to  the  Constitution.  But  Mr.  Chief 
Justice  Agnew  further  in  his  opinion  uses  the  strong 
language :  "  In  a  government  of  law  instituted  by 
a  free  people  for  their  own  benefit,  there  is  no  roya) 
prerogative  to  do  nothing  wrong  and  therefore  there 
can  be  no  representation  of  their  dignity  such  as 
can  strike  down  their  law  and  prevent  its  adminis- 
tration by  its  appropriate  functionary."  On  no 
ground  of  the  Constitution,  law,  public  justice, 
State  policy  or  sound  reason  can  I  discover  any  ex- 
emption of  any  officer  in  the  State,  high  or  low, 
from  the  common  duty  all  citizens  owe  to  the  due 
administration  of  justice."  However,  the  majority 
of  the  Pennsylvania  court  refused  to  indorse  the 
views  of  the  learned  chief  justice,  but  claimed  for 
the  chief  executive  of  a  State  an  immunity  consonant 
with  the  Constitution  and  public  policy. 

As  before  suggested,  there  are  a  number  of  cases 
and  courts  in  which  the  governor  of  the  State  has 
been  the  respondent  in  this  kind  of  proceeding: 
Jonesboro,  etc.,  Turnpike  Co.  v.  Brown,  8  Baxt. 
(Tenn.)  490.  This  wa3  an  application  for  mandamut 
to  compel  the  governor  of  Tennessee  to  issue  certain 
bonds  to  the  Turnpike  Company.  Theso  bonds,  it 
was  alleged,  the  Legislature  has  authorized  the  issue. 
The  court  observes,  "as  to  purely  executive  or 
political  functions  devolving  upon  the  executive,  or 
as  to  duties  necessarily  involving  the  exercise  of 
official  judgment  and  discretion,  we  think  it  may 
be  safely  assumed  that  mandamus  will  not  lie,"  citing 
High  on  Ex.  Leg.  Rem.,  §  118.  As  to  duties  of  a 
ministerial  nature  and  involving  no  element  of  dis- 
cretion, which  have  been  imposed  by  law  upon  the 
governor  of  the  State,  the  authorities  are  exceed- 
ingly conflicting  and  indeed  utterly  irreconcilable. 
Upon  the  one  hand  it  is  contended  and  with  much 
show  of  reason  that  as  to  duties  of  this  character 
the  general  principle  allowing  relief  by  mandamus 
against  ministerial  officers  should  apply,  and  the 
mere  fact  of  ministerial  duties  having  been  required 
of  an  executive  officer  should  not  deter  the  courts 
from  the  exercise  of  their  jurisdiction.  Upon  the 
other  hand,  it  is  held  that  under  the  structure  of  our 
government  with  its  three  distinct  departments,  ex- 
ecutive, legislative  and  judicial,  each  department  be- 
ing entirely  independent  of  the  other,  neither  branch 
can  properly  interfere  with  the  duties  of  the  other. 
And  as  to  the  nature  of  the  duties  required  of  the 
executive  officer  by  law,  and  as  to  his  obligations 
to  perform  these  duties,  it  is  entirely  independent 
of  any  control  of  the  judiciary."  This  latter  doc- 
trine seems  to  have  the  clear  weight  of  authority  in 
its  favor.  See  Hawkins  v.  Gov.,  1  Ark.  570;  Bisbee 
v.  Drew,  17  Fla.  67;  Low  v.  Towns,  8  Ga.  360; 
People  v.  Bissell,   19  111.  229;  People  v.  Yates,  40 
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id.  126 ;  State  v.  Warmouth,  22  La.  Ann.  1 ;  In  re 
Dennett,  32  Me.  508;  Sutherland  v.  Gov.,  29  Mich. 
320;  Rice  v.  Gov.,  19  Minn.  103;  State  v.  Gov.,  39 
Mo.  388;  Inquiries  by  Gov.,  58  id.  369;  State  v. 
Gov.,  25  N.  J.  Law,  381 ;  Mauran  v.  Smith,  8  R.  I. 
192;  Houston  Ry.  Co.  v.  Randolph,  24  Tex.  317; 
Turnpike  Co.  v.  Brown,  8  Bast.  490;  Vicksburg  & 
M.  Ry.  Co.  v.  Lowry,  61  Miss.  102.  While  the 
courts  of  Ohio,  Alabama,  California,  Maryland, 
North  Carolina  and  perhaps  others  favor  the  juris- 
diction of  the  court  where  the  duties  to  be  per- 
formed arc  shown  to  be  ministerial.  In  Alabama 
the  Supreme  Court  issued  a  mandamus  against  the 
speaker,  compelling  him  to  sign  the  usual  order  on 
which  a  member  might  obtain  his  per  diem  com- 
pensation, there  having  been  a  refusal  to  sign  in  the 
case  of  this  particular  legislator.  It  is  also  the  fact 
that  the  Supreme  Court  of  Ohio  has  practically  held 
that  a  writ  of  mandamus  will  lie  against  a  legislative 
officer.  The  court  of  that  State  in  a  case  of  an 
officer  who  required  a  certificate  as  to  his  election 
from  both  branches  of  the  Legislature,  one  house 
certified  that  his  name  was  Samuel  and  the  other 
that  it  was  Lemuel.  In  its  finding  the  court  makes 
this  statement:  "  Should  the  speaker  refuse  to  sign 
such  certificate,  a  contingency  by  no  means  prob- 
able— power  is  vested  in  the  court  to  compel  him." 
It  has  been  held  that  a  mandamus  would  lie  to 
compel  the  performance  of  duties  purely  ministerial 
in  their  nature,  and  when  they  are  so  clear  and 
specific  that  no  element  of  discretion  is  left  in  their 
performance.  But  as  to  acts  or  duties  necessarily 
calling  for  the  exercise  of  judgment  and  discretion 
on  the  part  of  the  officer  or  body  at  whose  hands 
their  performance  is  required,  the  writ  will  not  lie. 
State  v.  Parish  of  St.  Barnard  (La.),  2  South.  Rep. 
305.  Again  a  mandamus  can  only  issue  in  cases 
when  the  act  to  be  done  is  merely  ministerial  and  the 
relator  is  without  other  adequate  remedy.  United 
States  v.  Guthrie,  17  How.  284;  United  States  v. 
Seaman,  id.  225.  But  where  certain  powers  and 
duties  are  confided  to  such  officer,  involving  the 
exercise  of  judgment  and  discretion,  there  exists  no 
power  in  the  courts  by  any  of  its  processes  to  act 
upon  the  officer  so  ns  to  interfere  with  the  exercise 
of  that  judgment  while  the  matter  is  properly  be- 
fore him  for  action.  United  States  v.  Seaman,  17 
How.  225;  United  States  v.  Guthrie,  id.  284; 
Com'r  of  Pat.  v.  Whiteley,  4  Wall.  522;  United 
States  v.  Com.,  5  id.  503.  The  case  before  the 
Michigan  court,  Barkworth,  relator,  comes  under 
the  section  of  the  State  Constitution  providing  for 
the  right  of  protest.  Section  10  of  article  4  reads 
as  follows:  "Any  member  of  either  house  may  dis- 
sent from  and  protest  against  any  act,  proceeding, 
or  resolution  which  he  may  deem  injurious  to  any 
person  or  the  public,   and  have  the  reason  of  his 


dissent  entered  on  the  journal."  A  kindred  right 
to  that  of  petition  is  claimed  under  this  constitu- 
tional provision.  That  if  a  petition  sent  in  due 
form  to  the  Legislature  had  been  refused  there  is 
power  somewhere  to  compel  them  to  receive  it.  If 
this  power  is  in  the  Supreme  Court  and  that  func- 
tion of  the  government  would  interfere  in  the  one 
case,  it  would  inferentially  have  jurisdiction  in  the 
matter  of  the  protest.  Each  house  of  the  Legisla- 
ture keeps  a  journal  of  its  proceedings  which  is  a 
public  record  aud  of  which  the  courts  take  judicial 
notice.  If  it  should  appear  from  these  journals  that 
any  act  did  not  receive  the  requisite  majority  or 
that  in  respect  to  it  the  Legislature  did  not  follow 
any  requirement  of  the  Constitution,  or  that  in  any 
other  respect  the  act  was  not  constitutional,  the 
courts  may  act  upon  this  evidence,  and  declare  their 
action  void.  But  when  the  Legislature  is  acting  in 
the  apparent  performance  of  legal  functions  every 
reasonable  presumption  is  to  be  made  in  favor  of  its 
action.  It  wilt  not  be  presumed  in  any  case  from 
the  mere  silence  of  the  journals  that  cither  house 
has  exceeded  its  authority,  or  disregarded  a  consti- 
tutional requirement  in  the  passage  of  legislative 
acts,  unless  where  the  Constitution  has  expressly  re- 
quired the  journals  to  show  the  action  taken,  as  for 
iustance  where  the  ayes  and  nays  are  required  to  be 
taken.  See  Cooley  Const.  Lim.,  star  page  135; 
Supervisors  v.  People,  25  111.  181. 

It  was  the  desire  of  the  relator  in  this  Michigan 
case,  without  any  doubt,  to  make  a  strong  counter 
showing,  politically,  to  resolutions  previously  passed 
by  the  majority  of  this  branch  of  the  Legislature. 
He  did  it  in  way  of  a  protest.  Now  comes  the 
question,  did  the  speaker  in  refusing  to  receive  for 
record  this  protest  so-called,  act  within  the  ordinary 
discretionary  powers  of  a  presiding  officer  of  a  legis- 
lative body,  or  did  he  violate  a  provision  of  the 
organic  law,  the  Constitution?  When  the  Constitu- 
tion in  explicit  terms  imposed  upon  him  the  duty  to 
see  that  such  and  such  a  duty  was  to  be  performed, 
it  would  seem  that  large  discretionary  power  is 
lodged,  of  necessity,  in  the  hands  of  the  speaker  of 
a  legislative  assembly.  Is  he  not  to  be  the  judge, 
largely,  of  the  pertinence  or  impertinenco  of  the 
language  used  in  petitions  or  protests?  His  action 
in  this  case  was  dictated  by  an  alleged  want  of 
propriety,  we  believe,  in  the  language  in  which  this 
proposed  protest  was  couched.  There  can  be  no 
kind  of  questiou,  we  believe,  that  to  decide  whether 
or  not  a  protest  is  couched  in  proper  language  is 
purely  within  the  province  of  the  speaker  of  a  legis- 
lative assembly.  If  a  proper  protest,  under  an  ex- 
press provision  in  the  Constitution  providing  for  its 
reception,  perhaps  the  exercise  of  discretion  is  not 
left  with  the  speaker.  It  has  been  decided  in  the 
House  of  Representatives  under  the  Federal  Constitu- 
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tion  that  it  is  not  a  matter  of  right  and  parliament- 
ary privilege  to  have  received  and  entered  upon  the 
journal  a  protest  of  members  against  the  action  of 
the  house.  Cong.  Globe,  1,  81,  pp.  1579,  1588; 
See  also  Journal  2,  45,  pp.  921-927.  And  in  Jour- 
nal 2,  38,  p.  451,  a  demand  to  enter  a  protest  upon 
the  journal  does  not  present  a  question  of  privilege. 
But  in  the  case  of  the  National  House  of  Represen- 
tatives there  is  no  constitutional  provision  imposing 
this  duty. 

Under  a  clause  like  this  one  in  the  Michigan 
Constitution,  may  not  the  right  to  protest  be- 
come almost  as  sacred  as  the  right  to  petition? 
Of  this  right  Judge  Cooley  guys,  referring  to  the 
section  of  Constitution  in  the  State  tax  cases  (54 
Mich.  382) :  "  This  section  gives  the  people  and  was 
intended  to  give  to  the  people  the  right  to  present 
their  views  to  the  Legislature  on  any  subject  which 
is  of  legislative  cognizance.  The  members  of  this 
commission  had  an  undoubted  right  from  day  to 
day  and  from  hour  to  hour  to  put  their  views  on 
proposed  changes  in  their  bill  before  the  Legislature 
in  the  form  of  petitions,  and  that  body  could  not 
have  refused  to  receive  the  petitions."  Judge  Story 
upon  the  matter  of  petition  says,  "It  is  impossible 
that  it  would  be  practically  denied  until  the  spirit 
of  liberty  had  wholly  disappeared  and  the  people 
become  so  servile  and  debased  as  to  be  unable  to 
exercise  the  common  privileges  of  freemen." 
Whether  there  is  such  kindred  relation  between 
these  constitutional  rights  lias  yet  to  be  determined. 
— Percy  L.  Edward*,  in  Central  Law  Journal,  June 
1,  1894. 


In  Egypt  divorce  comes  even  easier  than  in  Dakota. 
Our  consul  to  the  court  of  the  Khedive  tells  of  an 
altercation  that  took  place  between  one  of  his  most 
trusted  servants  and  a  veiled  lady,  his  wife,  which 
squabble  resulted  in  divorce  in  less  than  five  minutes. 
The  scene  opened  with  reproaches  emanatiug  from 
the  woman.  "Take  care,"  warned  the  man.  "I 
put  you  from  me ! "  Nothing  daunted,  the  virago 
continued  until  the  exasperated  man  again  repeated, 
"I  put  you  from  me."  Still  the  torrent  of  abuse 
flowed  unceasingly.  Worried  beyond  endurance, 
the  servant  entered  the  bouse  and  secured  30s.  out 
of  his  year's  salary  of  £10  and  returning  to  the 
woman  said:  "Here  is  your  dowry— now  for  the 
third  and  last  time  I  repeat:  'I  put  you  from  me.' " 
At  these  words  the  woman  went  her  way  and  the 
astonished  American  learned  that  he  bad  witnessed 
divorce  proceedings,  for  in  Egypt  the  assertion,  "I 
put  you  from  me,"  made  three  times- to  a  wife  by 
her  husband,  constitutes  a  solemn  divorce  without 
alimony,  and  once  the  words  are  said,  the  woman 
has  no  right  to  any  further  support  from  the  man. 
—  Omaha  Bee. 


CERTIFIED  CHECK-LIABILITY   OF 
DRAWER. 

ohio  supreme  court.  february  2t,  1894. 
Oyster  and  Fish  Company  v.  Bank. 

Where  the  drawer  of  a  check,  before  delivering  It  to  the  payee, 
hag  it  certified  as  good  by  the  bank  upon  which  it  In 
drawn,  and  the  payee  presents  it  in  due  season  for  pay- 
ment, and  gives  due  notice  to  the  drawer  of  its  non-pay- 
ment, and  the  bank  had  failed  at  the  time  of  presentment 
for  payment,  the  drawer  will  not  be  discharged  from  lia- 
bility on  the  check. 

ERROR  to  the  Circuit  Court  of  Hamilton  county. 
The  original  action  was  commenced  before  a 
justice  of  the  peace  of  Cincinnati  township,  Hamil- 
ton county.  On  appeal  to  the  Court  of  Common 
Pleas,  the  National  Lafayette  Bank,  now  defendant 
in  error,  filed  its  petition  against  the  Cincinnati 
Oyster  and  Fish  Company,  now  plaintiff  in  error,  to 
which  a  general  demurrer  having  been  sustained, 
an  amended  petition  was  filed.  To  the  amended 
petition  also  a  general  demurrer  was  interposed,  but 
overruled.  Thereupon  the  Cincinnati  Oyster  and 
Fish  Company,  defendant  below,  filed  an  answer, 
and  the  cause  came  on  to  be  heard  upon  the  plead- 
ings and  evidence,  and  was,  by  request  of  parties,  sub- 
mitted to  the  court  without  a  jury.  Judgment  was 
rendered  in  favor  of  the  bank,  to  which  the  defend- 
ant below  excepted.  A  bill  of  exceptions,  contain- 
ing the  facts  agreed  to  by  counsel  for  the  parties  to 
the  cause,  was  presented  to  the  court  and  allowed ; 
and  the  Circuit  Court,  on  petition  in  error,  affirmed 
the  judgment  of  the  Court  of  Common  Pleas.  To 
reverse  the  judgment  of  the  Circuit  Court  this  pro- 
ceeding in  error  was  instituted.  A  further  state- 
ment of  facts  necessary  to  a  proper  understanding 
of  the  question  involved  in  the  case  will  be  found 
in  the  opinion. 

W.  W.  Symmet,  for  plaintiff  in  error. 

Healy  &  Uranium,  for  defendant  in  error. 

Dickman,  C.  J.  The  plaintiff  in  error,  the  Cin- 
cinnati Oyster  and  Fish  Company,  is  a  corporation 
organized  under  the  laws  of  Ohio,  and  the  defend- 
ant in  error,  the  National  Lafayette  Bank,  is  a  cor- 
poration organized  under  the  laws  of  the  United 
States. 

In  June,  1887,  the  Lafayette  Bank  received  from 
a  banking  correspondent  in  Michigan,  for  col- 
lection, a  sight  draft  for  $54,  drawn  upon  the  plain- 
tiff in  error.  On  the  20th  day  of  June,  1887,  the 
plaintiff  in  error,  on  receiving  the  draft  from  the 
Lafayette  Bank,  gave  to  that  bank  in  exchange,  its 
check  for  $54,  already,  by  the  procurement  of  the 
plaintiff  in  error,  certified  by  the  Fidelity  National 
Bank  of  Cincinnati,  Ohio. 

The  following  is  a  copy  of  the  check  and  its  cer- 
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'  No.  an. 


Cincinnati,  June  90, 18W. 


The  Fidelity  National  Bank  pay  to  the  order  of  the  National 
Lafayette  Bank,  fifty-four  dollar* 

The  Cincinnati  Oyster  and  Finn  Company. 
fM.OO.  Stephen  Chase. 

Suptiintendcn  t. 
(Certification.) 
Good  for  $54  00  when  properly  Indorsed . 

Fidelity  National  Bane. 
Ahhi  Baldwin,  Cmhler." 

On  the  same  day,  the  20th  day  of  June,  the 
amount  of  the  check  was  at  once  credited  by  the 
Lafayette  Bank  to  the  account  of  its  banking  cor- 
respondent. The  check  was  duly  indorsed  and  duly 
presented  to  the  Fidelity  National  Bank  on  the  21st 
day  of  June,  1887,  and  payment  was  refused,  the 
Fidelity  Bank  having  failed  and  closed  its  doors. 
The  check  was  duly  protested  on  the  same  day  for 
non-payment,  and  notice  of  such  non-payment  was 
served  upon  the  plaintiff  in  error  at  its  place  of 
business  in  Cincinnati. 

Demand  of  payment  of  the  check  was  made  upon 
the  plaintiff  in  error,  and  payment  was  by  it  re- 
fused. 

At  the  time  of  the  transaction  between  the  parties 
to  this  cause,  it  was  usual  and  customary  for  banks 
and  bankers  in  Cincinnati,  to  send  notices  to  per- 
sons owing  accounts  at  banks,  that  "  checks  on 
other  banks  are  not  received  in  payment  for  drafts, 
after  half-past  one  o'clock  unless  certified;"  and 
for  those  receiving  such  notices  to  take  up  and  pay 
off  drafts  or  other  mercantile  paper  with  certified 
checks.  But  while  it  was  thus  the  general  rule  of 
banks  and  bankers  to  require  checks  offered  in  pay- 
ment of  drafts,  notes  or  other  mercantile  paper, 
after  half-past  one  o'clock,  to  be  certified,  that  rule  was 
not  such  that  it  might  not  be  permitted  to  go  unob- 
served if  the  party  receiving  the  check  was  satisfied 
that  it  was  good  or  that  the  party  drawing  it  was 
responsible. 

The  record  presents  only  one  question  that  claims 
our  consideration,  and  that  is,  can  the  drawer  of  a 
certified  check  be  held  liable  for  its  payment,  where 
it  is  certified  by  the  bank  at  his  own  instance,  re- 
quest or  procurement  before  he  delivered  it  to  the 
payee? 

Among  the  numerous  definitions  of  checks  which 
the  text-writers  give,  that  of  Mr.  Daniel,  in  his 
treatise  on  Negotiable  Instruments  (§  1666),  has  been 
very  generally  approved.  A  check  is  there  defined 
as  "a draft  or  order  upon  a  bank  or  banking-house, 
purporting  to  be  drawn  upon  a  deposit  of  funds  for 
the  payment,  at  all  events,  of  a  certain  sum  of 
money,  to  a  certain  person  therein  named,  or  to  him 
or  his  order,  or  to  bearer,  and  payable  instantly  on 
demand."  It  is  an  absolute  transfer  or  appropria- 
tion of  so  much  money  in  the  hands  of  the  drawee. 
If  the  payee  or  holder  presents  the  check  for  pay- 
ment before  the  close  of  banking  hours  on  the  next 
day  after  its  date,  and  payment  is  refused,  the 
drawer,  if  duly  notified,  will  be  liable.     And  the 


drawer  will  not  be  discharged  from  liability  by  the 
delay  of  the  holder  to  make  presentment  and  give 
notice  of  dishonor,  unless  he  has  suffered  loss 
thereby;  and  if  the  bank  remains  solvent,  and  the 
fund  upon  which  the  check  is  drawn  is  unaffected 
by  the  delay,  the  liability  of  the  drawer  continues, 
ordinarily,  in  full  force. 

The  certification  of  the  check  by  the  bank  as 
"good,"  procured  by  the  drawer  on  his  own  mo- 
tion, before  its  delivery  to  the  payee,  will  not  re- 
lieve the  latter  from  the  necessity  of  making  due 
presentment  and  giving  due  notice  of  its  dishonor, 
if  he  would  hold  on  to  the  liability  of  the  drawer; 
nor  will  such  a  certification  discharge  the  drawer 
where  the  bank  becomes  insolvent,  if  the  payee  uses 
the  proper  diligence  in  presenting  the  check  for 
payment,  and  giving  notice  of  its  dishonor.  In 
other  words,  where  the  drawer  of  the  check  delivers 
it  already  certified,  the  relations  of  the  payee  or 
holder  and  the  drawer  are  not  affected  by  the  cir- 
cumstance that  the  check  is  certified ;  their  duties 
and  obligations  toward  each  other  remain  the  same 
as  tbey  would  have  beeu  had  the  check  not  been 
certified. 

Upon  presentation  of  the  check  by  the  drawer  to 
the  bank  for  certification,  it  becomes  manifest  that 
it  is  designed  to  be  negotiated,  and  that  the  drawer, 
to  facilitate  its  negotiation,  seeks  to  strengthen  his 
own  6bligation  by  adding  it  to  that  of  the  bank. 
The  certification  becomes  an  acknowledgment  by 
the  bank  that  the  drawer  has  funds  on  deposit, 
which  the  bank  will  pay  over  to  the  holder  of  the 
check  upon  its  being  presented.  Assurance  is 
thereby  given  to  the  payee  that  the  check  has  not 
been  drawn  without  provision  to  meet  its  payment. 
A  check  so  certified,  when  offered  in  taking  up 
drafts,  notes  or  other  mercantile  paper,  if  it  is  re- 
ceived too  late  to  pass  through  the  clearing-house 
on  the  day  when  offered,  may  inspire  confidence 
that  when  presented  the  next  day  for  payment  it 
will  not  be  dishonored.  But  such  an  enlargement 
of  the  security  is  not  to  be  construed  into  an  abso- 
lute discharge  of  the  drawer  of  the  check.  By  sim- 
ply receiving  the  check  in  the  form  in  which  it  is 
presented,  the  holder  does  not  make  the  drawee  his 
sole  debtor,  as  when,  after  becoming  the  owner,  the 
holder  procures  the  certification  of  the  check — thus 
voluntarily  making  the  bank  upon  which  it  is  drawn 
his  sole  debtor,  and  releasing  the  drawer.  Born  v. 
Bank,  123  Ind.  78. 

It  is  said  however  in  behalf  of  the  plaintiff  in 
error  that  the  drawer  of  the  check  in  dispute  caused 
it  to  be  certified  by  the  requirement  of  the  Lafay- 
ette Bank.  The  record  does  not  lead  us  to  that 
conclusion.  It  is  not  anywhere  stated  that  the  no- 
tice was  sent  to  the  plaintiff  in  error  that  checks  on 
other  banks  would  not  be  received  in  payment  for 

drafts  after  one  and  a  half  o'clock  unless  certified. 
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The  bank  notified  the  plaintiff  in  error  that  it  held 
for  collection  the  sight  draft  received  from  its  bank- 
ing correspondent  in  Michigan,  but  what  else  that 
notice  contained  does  not  appear,  as  the  notice 
itself  was  not  offered  in  evidence.  As  agreed  by 
counsel  for  the  parties  to  the  cause,'  the  plaintiff  in 
ciTor  received  from  the  Lafayette  Bank  the  sight 
draft,  "  and,  in  exchange  therefor,  gave  his  check, 
already,  by  its  procurement,  certified  by  the  Fidel- 
ity National  Bank."  The  fact  that  when  the  check 
was  thus  given  it  had  already  been  certified  by  the 
procurement  of  the  plaintiff  in  error,  would  in  itself 
preclude  the  idea  that  the  bank  had  procured  it  to 
be  certified.  Moreover  the  rule  requiring  checks 
offered  after  half-past  one  o'clock  in  payment  of 
drafts  to  be  certified,  was  not  an  invariable  one,  but 
its  enforcement  was  dependent  upon  whether  the 
party  receiving  a  check  was  satisfied  that  it  was 
good,  or  that  the  party  drawing  it  was  responsible. 
If  the  check  on  the  Fidelity  National  Bank  had 
been  uncertified  it  would  not  be  contended  that  it 
was  taken  in  absolute  and  final  discharge  and  satis- 
faction of  the  sight  draft.  It  would  rather  be 
deemed  to  have  been  taken  in  payment  on  the  con- 
dition that  it  should  be  paid  when  presented.  An 
uncertified  check,  if  given  in  the  ordinary  course  of 
business,  and  unattended  by  especial  circumstances, 
is  not  presumed  to  be  received  as  absolute  payment, 
even  if  the  drawer  have  funds  in  the  bank.  The 
holder  is  not  bound  by  receiving  it,  but  may  treat 
it  as  a  nullity  if  he  derives  no  benefit  from  it,  pro- 
vided he  has  been  guilty  of  no  negligence  which 
has  caused  an  injury  to  the  drawer.  2  Pars.  Cont. 
(8th  ed.)  786.  The  payee  to  whom  the  debt  is  ow- 
ing may  demand  money  in  lieu  of  a  check,  in  the 
absence  of  an  express  agreement.  No  implication 
arises  from  the  mere  fact  that  the  drawer  has  pro- 
cured the  check  to  be  certified,  that  it  is  accepted 
as  money  or  currency.  The  rule  has  been  laid  down 
in  New  York,  that  by  the  act  of  certification  the 
bank  undertakes  for  only  two  facts,  viz.,  the  genu- 
ineness of  the  drawer's  signature,  and  the  suffi- 
ciency of  his  account  to  meet  the  demand  of  pay- 
ment ;  that  it  vouches  for  nothing  further,  either  in 
the  body  of  the  check  or  indorsed  upon  it.  Bank 
v.  Bank,  59  N.  Y.  67.  "While  the  act  of  certifica- 
tion may  increase  the  negotiability  of  the  check  in 
the  market,  it  cannot  be  regarded  as  evidence  of 
the  solvency  of  the  bank,  and,  per  te,  gives  rise  to 
no  presumption  that  a  check  is  accepted  in  pay- 
ment as  money.  It  was  said  in  Born  v.  Bank,  supra: 
"  It  neither  represents  nor  touches  the  question  of 
the  solvency  of  the  bank  upon  which  it  is  drawn. 
There  is  therefore  no  just  reason  for  concluding 
that  the  party  who  takes  a  certified  check  in  the  or- 
dinary course  of  business  assumes  the  risk  of  the 
solvency  of  the  bank  chosen  by  the  drawer  of  the 


check  as  his  place  of  deposit.  *  *  *  The  cer- 
tification of  a  check  is  not  intended  to  convey  to 
the  person  to  whom  it  is  offered  an  assurance  that 
the  bank  upon  which  it  is  drawn  is  solvent,  for 
there  is  nothing  in  the  nature  of  the  transaction  nor 
in  the  form  of  the  contract  which  authorizes  the  in- 
ference that  any  of  the  parties  expected  or  intended 
that  it  should  have  that  effect." 

The  question  of  the  drawer's  liability  on  a  check, 
procured  by  him  to  be  certified  before  delivering  it 
to  the  payee,  has  received  the  consideration  of  the 
Supreme  Court  of  Massachusetts  in  the  cases  of 
Head  v.  Hornblower,  and  Minot  v.  Russ,  156  Mass. 
458.  In  the  opinion  by  Field,  C.  J.,  a  marked  dis- 
tinction is  drawn  between  checks  presented  for  cer- 
tification by  the  drawer,  and  those  whose  certifica- 
tion is  procured  by  the  payee  or  holder.  It  was 
there  held,  that  when  the  payee  or  holder  of  a  check 
presents  it  for  certification  the  bank  knows  that  it 
is  done  for  the  convenience  or  security  of  the  holder. 
The  holder  could  demand  payment  if  he  chose,and  it 
is  only  because  instead  of  payment  the  holder  desires 
certification  that  the  bank  certifies  the  check  in- 
stead of  paying  it.  In  the  opinion  it  is  said :  "  The 
weight  of  authority  is  that  if  the  drawer,  in  his  own 
behalf,  or  for  his  own  benefit,  gets  his  check  certi- 
fied, and  then  delivers  it  to  the  payee,  the  drawer 
is  not  discharged ;  but  that  if  the  payee  or  holder, 
in  his  own  behalf,  or  for  his  own  benefit,  gets  it  cer- 
tified instead  of  getting  it  paid,  then  the  drawer  is 
discharged.  We  are  of  opinion  that  this  view  of 
the  law  rests  on  sound  reasons.  *  *  *  If  per- 
sons receive  checks  uncertified,  and  then  present 
them  to  the  bank  for  certification  instead  of  pay- 
ment, the  certification  should  be  considered  as  dis- 
charging the  drawer." 

A  check  being  payable  immediately  on  demand, 
the  holder  has  no  right  to  demand  from  the  bank 
any  thing  but  payment  of  the  check ;  and  the  bank 
has  no  right,  as  against  the  drawer,  to  do  any  thing 
else  but  pay  it.  Dan.  Neg.  Inst.,  §  1601.  Where 
therefore  the  holder,  instead  of  demanding  and  re- 
ceiving the  money,  has  the  check  certified,  and 
leaves  the  money  in  the  bank  subject  to  future 
draft,  he  enters  into  independent  contractual  rela- 
tions with  the  bank  not  contemplated  by  the 
drawer,  and  to  which  the  drawer  is  not  a  party. 
Instead  of  receiving  payment,  as  he  might  and 
should  have  done,  he  chooses  to  accept  in  place  of 
payment  an  express  executory  agreement  by  the 
bank  to  pay  the  check  to  the  holder  when  presented 
for  payment  at  any  time  thereafter.  Bank  v.  Jones, 
137  III.  634. 

In  contemplation  and  by  operation  of  law  the 
holder  is  in  the  position  of  having  actually  drawn 
out  the  funds  from  the  bank,  and  redeposited  them 
to  his  own  credit,  and  caused  a  certificate  of  de- 
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posit  to  be  issued  to  hitu  therefor.  It  is  evident 
that  the  drawer  is  thereby  made  to  stand  in  a  dif- 
ferent relation  to  the  payee  and  holder  from  what 
he  would  were  the  check  certified  by  his  own  pro- 
curement prior  to  its  delivery  to  the  payee. 

We  find  no  error  in  the  record  that  would  justify 
a  reversal  of  the  judgment  of  the  court  below,  and 
the  judgment  of  the  Circuit  Court  is  therefore  af- 
firmed. 


OBSCENE  LITERATURE  JUDICIALLY 
CONSIDERED. 

SOME  years  ago  an  English  censor  of  public 
morals  prosecuted  a  London  publisher  for 
bringing  out  a  new  edition  of  tho  works  of  Rabelais. 
The  indictment  was  a  most  amusing  document,  de- 
scribing the  objectionable  literature  as  having  been 
written  by  "one  Rabelais."  Thereupon  one  Charles 
Algernon  Swinburne  took  up  the  cudgels,  and  be- 
rated the  honest  Philistine  who  instituted  the  pro- 
ceeding, in  a  pamphlet  in  which  vituperation  ran 
mad.  This  case  has  had  a  recent  parallel  in  New 
York,  Mr.  Anthony  Comstock  having  endeavored 
to  restrain  the  receiver  of  a  publishing  house  from 
offering  for  sale  copies  of  works  of  one  Fielding, 
one  Ovid,  one  Boccaccio  and  one  Rousseau.  With 
equal  reason,  as  Mr.  Swinburne  suggested,  the  purist 
crusade  should  extend  to  the  writings  of  one  Chau- 
cer and  one  Shakespeare. 

Fortunately,  Judge  O'Brien  and  his  associates  of 
our  Supreme  Court,  with  whom  he  consulted,  took 
the  cultured  and  not  the  Philistine  view  of  what  is 
necessary  for  the  protection  of  public  morality. 
Judge  O'Brien's  opinion  (In  re  Worthiogton  Com- 
pany, June  22,  1894)  is  thoroughly  enlightened,  but 
perfectly  conservative  in  sentiment,  adequately  and 
briefly  covering  the  whole  ground,  concluding  as 
follows: 

'*  What  has  become  standard  literature  of  the  English  lan- 
guage— has  been  wrought  into  the  very  structure  of  our  splen- 
did English  literature— Is  not  to  be  pronounced  at  this  late  day 
unfit  for  publication  or  circulation  and  stamped  with  judicial 
disapprobation  as  hurtful  to  the  community.  The  works 
under  consideration  are  the  product  of  the  greatest  literary 
genius.  Payne's  "  Arabian  Nights"  Is  a  wonderful  exhibition 
of  Oriental  scholarship,  and  the  other  volumes  have  so  loug 
held  a  supreme  rank  in  literature  that  it  would  be  absurd  to 
call  them  now  foul  and  unclean.  A  seeker  after  the  sensual 
and  degrading  parts  of  a  narrative  may  And  in  all  these  works, 
as  In  those  of  other  great  authors,  something  to  satisfy  his 
pruriency.  But  to  condemn  a  standard  literary  work  because 
of  a  few  of  its  episodes  would  compel  the  exclusion  from  cir- 
culation of  a  very  large  proportion  of  the  works  of  fiction  of 
the  most  famous  writers  of  the  English  language.  There  is  no 
such  evil  to  be  feared  from  the  sale  of  these  rare  and  costly 
books  as  the  imagination  of  many,  even  well-disposed,  people 
might  apprehend.  Tbey  rank  with  the  higher  literature,  and 
would  not  be  bought  nor  appreciated  by  the  class  of  people 
from  whom  unclean  publications  ought  to  be  withheld.  They 
are  not  corrupting  In  their  influence  upon  the  young,  for  they 
are  not  likely  to  reach  them.  I  am  satisfied  that  it  would  be 
a  wanton  destruction  of  property  to  prohibit  the  sale  by  the 
receiver  of  these  works— for  If  their  sale  ought  to  be  prohibited 
the  books  should  be  burned;  but  I  and  no  reason  in  law, 
morals  or  expediency  why  they  should  not  be  sold  for  the 
benefit  of  the  creditors  of  the  receivership.  The  receiver  is 
therefore  allowed  to  sell  these  volumes." 

It  is  perfectly  legitimate  to  recognize  and  protect 
literary  works  simply  on  the  ground  that  for  gene- 
rations they  have  been  ranked  as  classics.  Interest- 
ing questions  might  arise  over  new  books  contain- 


ing salacious  passages,  which  would  have  to  be 
solved  by  considering  the  works  intrinsically.  A 
year  or  two  ago  Professor  Boyescn  wrote  an  article 
protesting  against  the  "young  girl "  as  a  controlling 
factor  in  fixing  the  standard  of  modern  English 
literature.  His  remarks  applied  more  especially  to 
the  literature  of  life  and  manners ;  and  the  gravamen 
of  his  complaint  was  that,  by  reason  of  constraint 
to  include  nothing  which  could  bring  the  blush  of 
shame  to  the  check  of  modesty,  English  and 
American  novelists  convey  only  incomplete  and 
emasculated  pictures  of  human,  life.  A  great  deal 
of  such  of  this  constraint  as  exists  springs  not  from 
fear  of  legal  penalty,  but  from  the  commercial 
motive  to  make  a  book  available  for  general  circu- 
lation, and  therefore  widely  salable.  A  writer  must 
make  his  election  as  to  how  general  an  audience  he 
will  address,  and  whether,  for  the  sake  of  treating 
the  more  serious  problems  or  the  more  passionate 
phases  of  life,  he  will  risk  having  his  production 
tabooed  by  the  guardians  of  youth  and  simple- 
minded  and  squeamish  persons  generally.  Where 
a  production  is  put  forward  as  legitimate  literature, 
and  it  is  claimed,  on  the  other  hand,  to  be  a  merely 
pornographic  production,  the  test  must  be  whether 
it  offers  a  fairly  typical  study  of  life,  in  which  the 
episodes,  objectionable  in  themselves,  are  subsidiary 
to  a  larger  purpose.  And  as  essential  morality,  as 
well  as  delicacy  and  reserve  in  the  matter  of  expres- 
sion, have  materially  increused  during  the  nine- 
teenth century,  Boccaccio  and  Fielding  would  not 
be  in  point  as  precedents  on  the  defense  to  a  prose- 
cution for  publishing  or  circulating  modern  obscene 
literature. — New  York  Law  Journal. 

TRIAL  WITHOUT  A  JURY. 

THE  Sturges-Farwell  case  was  submitted  to  the 
learned  and  veteran  Chancellor  Tuley,  by  agree- 
ment, under  the  statute  of  1887,  without  a  jury, 
whose  decree  under  that  act  is  final,  and  thousands 
of  dollars  cannot  be  wasted  in  costs,  and  years  of 
time  spent  in  carrying  the  case  through  the  higher 
courts.  The  question  arises,  could  not  parties  in 
general,  by  submitting  their  cases  under  this  statute, 
secure  speedy  justice  and  save  heavy  bill  of  costs. 
In  this  Sturges-Farwell  case  Several  hundred  thou- 
sand dollars  were  in  controversy.  Judge  Tuley  en- 
tered his  decree  a  few  days  since.  The  attorneys  of 
Sturges  are  sure  that  they  have  succeeded  in  the 
case,  and  the  attorneys  of  the  Farwells  are  just  as 
sure  that  they  have  come  off  victors.  It  is  a  pretty 
sure  indication  that  the  Goddess  of  Justice  has  held 
the  scales  with  an  even  hand  when  both  sides  are 
satisfied.  The  passage  of  the  statute,  under  which 
this  case  was  submitted,  was  secured  by  the  influence 
of  Judge  Tuley.  Hurd's  Revised  Statutes,  1893, 
page  1085. — Chicago  Legal  Newt,  June  23. 
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AN  Iowa  judge  has  just  rendered  a  unique  decis- 
ion. He  has  discharged  a  man  and  liis  wife, 
charged  with  conspiracy,  on  the  ground  that  it  takes 
two  persons  to  make  a  conspiracy  and  husband  anil 
wife  are  one.  This  decision  should  be  brought  to 
the  attention  of  Mr.  W.  S.  Gilbert  who  would  un- 
doubtedly find  it  useful  for  comic  opera  purposes. 

Being  nobody  in  particular,  Mr.  Bailey  was  placed 
last  on  the  list  of  speakers.  The  chairman  introduced 
several  speakers  whose  names  were  not  on  the  list, 
and  the  audience  were  tired  out,  wheu  be  said : 
"Mr.  Bailey  will  now  give  us  his  address."  "My 
address,"  said  Mr.  Bailey,  rising,  "  is  No.  45  Lough- 
boro  Park,  Brixton  Road,  and  I  wish  you  all  good 
night." —  Youths'  Companion. 

An  Incorruptible  Public  Servant  Speaks:  "If 
the  gambling-houses  of  this  town,"  said  the  alder- 
man from  the  'steenth  ward,  red  with  righteous  in- 
dignation, "are  held  up  by  the  police  authorities 
and  those  above  them  to  the  tune  of  $500  a  month, 
I  say  it's  an  infernal  shame!  The  high  officials  who 
take  that  money,"  he  added,  striking  the  desk  be- 
fore him  with  clenched  fist,  "must  divvy!" — Chi- 
cago Trilmne^ 

A»  infWe'sBnjg  state  of  affairs  is  presented  to  the 
governors  of  North  Carolina  and  Tennessee.  Two 
men,  Hall  and  Handy,  while  standing  in  Cherokee 
county.  North  Carolina,  fatally  shot  one  Bryson, 
who  was  standing  across  the  line  in  the  State  of 
Tennessee.  The  Supreme  Court  of  North  Carolina 
disclaimed  jurisdiction,  and  the  murderers  were  re- 
leased. But  they  werf>  immediately  rearrested  and 
their  extradition  demroded  as  fugitives  from  Ten- 
nessee justice.  They  resist  extradition  on  the 
ground  that  they  are  citizens  of  North  Carolina,  had 
not  been  in  Tennessee,  dM  not  commit  the  crime 
there,  and  therefore  are  not  fugitives  from  the  Ten- 
nessee courts. 

Apropos  of  the  hit  which  the  Swiss  abolitionists 
have  made  in  protesting  agalbst  the  execution  of 
the  capital  sentence  by  any  other  means  than  the 
sword,  and  thus,  in  effect,  rendering  it  nugatory,  it 
is  mentioned  in  Heard's  "  Curiosities  of  the  Law 
Reporters"  that  a  prisoner  in  trusi' country  was  con- 
victed of  a  capital  felony,  and  wA  sentenced  to  be 
punished  by  transportation.  On  error  the  judgment 
was  reversed,  because  he  was  not  sentenced  to  be 
hanged,  and  he  was  discharged.  The  same  author- 
ity tells  us  that  in  the  reign  of  Charles  II,  one 
Walcot  was  executed  for  the  Uyc  House  Plot,  and 
twelve  years  after  his  execution  a  writ  of  error  was 
brought,  and  his  attainder  reversed,  because  in  the 
record  of  his  sentence  it  had  not  been  stated  that 
his  entrails  should  be  burnt  while  he  was  alive. — 
Pall  Mall  Gazette. 


A  great  deal  depends  on  the  way  questions  are 
put.  Some  years  a«*o  in  the  Rochester  University 
it  was  the  custom  of  the  janitor  to  ring  a  bell  at  the 
close  of  each  hour,  as  a  signal  to  the  professors  in 
the  recitation-rooms  that  there  was  to  be  a  change 
of  classes.  On  one  occasion,  a  class  had  bceu  dis- 
missed shortly  before  the  proper  time,  and  some  of 
its  enterprising  members  conceived  the  happy  idea 
of  turning  back  the  hand  of  the  clock  in  (he  main 
hall,  misleading  the  janitor  and  having  a  long  play 
spell.  As  a  result  the  recitations  were  thrown  into 
confusion  and  the  boys  had  a  great  lark.  Dr.  An- 
derson undertook  to  investigate  the  tampering  with 
the  clock.  He  summoned  one  young  fellow  whom 
he  suspected,  and  whose  frankness  he  could  depend 
on,  and  questioned  him  to  no  purpose.  We  shall 
call  the  witness  Mr.  Blank,  because  that  is  not  the 
name  under  which  he  is  so  well  known  and  popular 
among  us.  The  boys  asked  what  had  taken  place 
between  him  and  the  president,  and  he  said :  "  The 
doctor  looked  at  me  grimly  and  asked:  'Mr.  Blank, 
did  you  turn  back  the  hand  of  that  clock?'  And  I 
answered:  '  No  sir,  I  did  not.'  He  asked:  'Did  you 
see  anybody  turn  back  the  hand  of  that  clock? ' 
and  I  answered  'No,  sir,  I  did  not.'  He  remarked : 
'You  may  go,  sir,' and  I  left."  Mr.  Blank  added 
serenely:  "If  he  had  asked  me  who  stood  on  my 
shoulders  to  turn  back  the  hatids  of  that  clock  I 
should  have  had  to  tell  him." 

"I  hardly  think  that  I  would  recommend  the 
following  method  of  procedure  to  young  profes- 
sional men,  as  a  rule,"  said  a  well-known  lawyer, 
"although  in  my  case  it  was  eminently  successful. 
Besides  I  had  already  made  my  beginning  and 
started  my  pile,  so  it  was  really  calculation  on  my 
part,  not  youthful  extravagance.  After  I  had  prac- 
tised my  profession  for  several  years,  and  had  estab- 
lished a  very  good  business,  I  was  offered  the  post 
of  first  secretary  of  legation  to  one  of  the  largest 
capitals  of  Europe.  As  it  was  sure  to  be  socially  a 
delightful  experience,  I  could  not  resist  the  temp- 
tation ;  so  I  arranged  my  affairs,  accepted  the  ap- 
pointment, and  passed  three  or  four  years  most 
charmingly.  On  my  return  however  Nemesis 
awaited  me!  I  found  that  my  practice  was  practi- 
cally nil.  Other  people  had  come  to  the  fore  in  my 
particular  line,  and  I  was  forgotten,  while  my  re- 
sources on  account  of  the  constant  drain  and  no  in- 
crease were  almost  completely  exhausted.  Well, 
my  first  proceeding  was  to  buy  an  English  phaHon 
and  the  finest  pair  of  high-stepping  cobs  that  I 
could  find ;  then  I  hunted  up  all  my  old  friends, 
joined  a  few  more  clubs,  and  waited — and  it  was 
lucky  for  mc  that  my  time  of  probation  was  a  short 
one,  and  that  my  venture  proved  entirely  successful. 
It  worked  splendidly ;  T  had  soon  all  the  practice  I 
wanted,  and  in  a  couple  of  years  I  had  made  enough 
to  put  down  my  horses  and  practice  economy!  " 
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JUDGE  COXE  of  the  United  States  District 
Court  for  the  northern  district  of  New 
York  has  contributed  to  the  Cornell  Law  Jour- 
nal an  article  on  "  The  Law's  Delay,"  which 
merits  the  attention  of  the  members  of  the  Con- 
stitutional Convention  and  particularly  of  the 
judiciary  committee  of  that  body.  Judge  Coxe 
insists  that  ever  since  the  State  was  founded 
there  has  been  but  one  remedy  for  the  crowded 
calendars  of  the  courts  and  that  is  to  make 
more  courts  and  more  judges.  He  believes 
however  that  the  difficulty  may  be  successfully 
met  without  increasing  the  judiciary  force, 
which  in  New  York  with  six  millions  of  people 
is  greater  than  in  England  with  thirty  millions. 
His  plan  is  to  send  to  the  county  courts  a  large 
part  of  the  litigation  which  now  encumbers  the 
Supreme  Court.  He  proposes  to  make  the 
General  Terms  the  courts  of  last  resort  for  the 
review  of  orders  and  for  appeals  in  all  cases  in- 
volving less  than  $3,000  except  where  some 
question  of  public  or  general  interest  is  con- 
cerned or  an  issue  under  the  Constitution.  In 
all  cases  involving  more  than  $3,000  an  appeal 
would  be  made  under  this  plan  direct  to  the 
Court  of  Appeals  from  the  judgment  of  the 
trial  court.  The  county  judges  have  as  a  rule 
comparatively  little  work  to  perform,  and  ac- 
cording to  Judge  Coxe  their  time  might  be  em- 
ployed in  trying  cases  which  in  the  rural  coun- 
ties are  taken  to  the  Supreme  Court.  The 
General  Terms  would  then  be  practically  the 
courts  of-last  resort,  and  the  time  of  the  Court 
of  Appeals  would  be  devoted  to  the  considera- 
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tion  of  the  greater  questions.  In  cases  where 
the  decision  of  the  General  Term  as  a  court  of 
last  resort  might  differ  from  that  of  a  court  of 
another  department,  Judge  Coxe  proposes  a 
provision  for  appeal  to  the  Court  of  Appeals, 
where  the  question  would  be  settled  and  a  pre- 
cedent established  for  future  guidance. 

The  question  of  how  to  relieve  the  courts  of 
the  State  will  engage  the  serious  attention  of 
the  judiciary  committee  and  the  Constitutional 
Convention.  Chief  Judge  Andrews  of  the 
Court  of  Appeals  is  on  record  as  declaring  that 
we  do  not  want  the  number  of  judges  increased, 
but  what  is  needed  is  a  simplification  and  re- 
arrangement of  their  duties.  Unquestionably 
the  Supreme  Court  calendars  are  lumbered  up 
with  petty  cases  involving  insignificant  amounts, 
the  consideration  of  which  fritters  away  the 
valuable  time  of  the  justices.  Any  plan  which 
provides  for  the  relief  of  the  Supreme  Court 
should  receive  careful  consideration. 


The  Chicago  College  of  Law  now  has  for  its 
faculty  Joseph  M.  Bailey,  judge  of  the  Supreme 
Court;  Thomas  A.  Moran,  ex-judge  of  the 
Appellate  Court;  Henry  M.  Shepard,  judge  of 
the  Appellate  Court;  Edmund  W.  Burke,  Judge 
of  the  Circuit  Court  of  Cook  county;  Professor 
Adelbert  Hamilton;  and  Elmer  E.  Barrett, 
secretary.  The  number  of  students  enrolled 
during  the  year  1893-94  was  five  hundred  and 
nine.  The  following  is  the  number  of  gradu- 
ates each  year  since  the  organization  of  the 
school: 

GBADDATK8  FROM  TWO  YEARS  COURSE. 

1889 86 

1890 75 

1891 97 

1898 108 

1893 162 

1894..  ..  121 

Post-graduate  Course. 

1891 44 

1892 47 

1893 49 

1894 89 

Among    the   graduates    this  year  are  two 

women,  Ida  Piatt  and  Loise  Foskette.     Judge 
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Shepard,  one  of  the  professors  of  law,  in 
speaking  of  the  ability  of  women  as  law  stu- 
dents, said:  "  So  far  as  my  observation  goes, 
women  are  remarkably  good  students,  accurate 
and  discriminating.  The  two  members  of  the 
senior  class,  the  Misses  Foskette  and  Piatt, 
especially  attracted  my  attention,  because  of 
their  ability,  not  alone  to  learn  the  letter  of  the 
law,  but  to  understand  its  principles  and  their 
application,  and  I  predict  a  successful  career 
for  them  at  the  bar. " 

The  Chicago  Legal  Neivs  says:  Miss  Ida 
Piatt  is  the  first  colored  woman  ever  admitted 
to  the  bar  in  Illinois,  but  not  the  first  colored 
person,  for  Lloyd  G.  Wheeler,  a  colored  man, 
was  admitted  to  the  Illinois  bar,  April  20,  1869. 
The  examiners  failed  to  certify  his  color  to  the 
Supreme  Court,  and  when  questioned  by  the 
officer  of  the  Supreme  Court  the  examiners 
said  they  did  not  know  that  he  was  a  negro, 
but  supposed  that  he  was  a  Spaniard.  What 
changes  twenty-five  years  have  wrought  for  the 
colored  race  ;  now  a  colored  person,  and  that 
colored  person  a  woman,  is  allowed  to  study 
law  in  the  same  classes  with  white  men  and 
white  women,  graduate  with  them  from  the 
same  law  college  with  honor  and  upon  an 
equality. 

One  of  the  judges  of  the  Supreme  Court, 
when  he  signed  his  name  to  the  license  admit- 
ting Miss  Piatt,  said:  "We  have  done  to-day 
what  we  never  did  before  —  admitted  a  colored 
woman  to  the  bar;  and  it  may  now  truly  be 
said  that  persons  are  admitted  to  the  Illinois 
bar  without  regard  to  race,  sex  or  color." 

It  was  said  recently  by  Professor  Abbott,  of 
the  North  Western  University  Law  Depart- 
ment, that  "  women  were  not  a  success  as  law 
students,"  an  opinion  from  which  we  most  de- 
cidely  dissent.  In  order  to  pass  in  this  institu- 
tion a  student's  standing  has  to  be  as  high  as 
eighty-five.  This  year  Miss  Piatt's  standing 
was  ninety-six,  being  eleven  more  than  the 
number  required.  We  should  call  this  a  de- 
cided success,  but  we  suppose  our  good  friend, 
Professor  Abbott,  would  call  it  an  exception  to 
the  rule.  We  are  glad  to  welcome  Miss  Piatt 
as  the  first  colored  woman  ever  admitted  to  the 
Illinois  bar,  and  are  pleased  to  be  able  to  say 
that  she  is  a  woman  of  very  decided  ability, 
being  an  excellent  shorthand  reporter,  proficient 
in  German  and  French,  and  agreeable  in  man- 


ner. She  will  enter  upon  her  professional  career 
with  talents  possessed  by  few. 

Miss  Foskette  was  born  in  Palatine,  Illinois, 
twenty-eight  years  ago-  She  received  her  edu- 
cation in  the  public  schools  of  Chicago,  and 
graduated  from  the  Cook  County  Normal 
School  in  1886.  Has  been  a  teacher  seven 
years,  five  years  in  the  public  schools  of  Chicago. 
One  would  not  think  that  the  slender,  delicate- 
looking  young  woman  had  such  power  of  en- 
durance. But  the  records  show  that,  in  the 
two  years  of  her  course  at  the  Chicago  College 
of  Law,  she  has  been  present  at  every  recita- 
tion of  her  class. 

Miss  Foskette  is,  so  to  speak,  a  womanly 
woman,  polite  and  pleasing  in  manner,  in  earnest 
in  whatever  she  undertakes.  It  seems  in- 
credible that  she  should  have  attended  the 
public  schools  as  a  teacher  in  the  day-time,  and 
for  two  years  in  the  evening  attended  every 
recitation  of  the  Law  College,  got  the  legal 
tasks  assigned  her  by  the  professors,  and  not 
only  maintained  her  standing  in  the  class,  but 
graduated  eleven  ahead  of  the  required  num- 
ber, being  ninety-six,  while  only  eighty-five  was 
required  to  pass.  Such  continued  application 
and  perseverance  certainly  deserves  success. 


The  judges  of  the  Court  of  Appeals  differ 
among  themselves  as  to  the  effect  of  the  con- 
stitutional provision  against  taking  away  the 
right  of  trial  by  jury.  Two  long  opinions  were 
written  in  the  recent  case  of  Steck  against  the 
Colorado  Fuel  and  Iron  Company,  in  which  the 
constitutional  provision  was  discussed.  A 
compulsory  reference  was  ordered  in  that  case 
when  the  existence  of  a  long  account  between 
the  parties  to  the  suit  was  disclosed  in  an  an- 
swer containing  a  counter-claim.  The  com- 
plaint did  not  show  the  necessity  for  any  ac- 
counting, and  an  objection  was  made  to  the  ap- 
pointment of  a  referee.  The  Court  of  Appeals 
holds  that  a  reference  should  not  have  been 
ordered.  The  State  Constitutions  since  the 
year  1777  have  provided  that  trial  by  jury  in 
all  cases  in  which  it  was  used  in  the  colony  of 
New  York  shall  be  established  and  remain  in- 
violate forever.  Legislation  previous  to  1777 
had  provided  for  referring  cases  in  which  there 
were  long  accounts  between  the  parties  to  the 
suit.     There  were  also  English  and  Colonial 
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laws  allowing  a  "  set-off  "  or  counter-claim,  but 
the  majority  of  the  judges  of  the  Court  of  Ap- 
peals, led  by  Judge  Earl,  declared  that,  under 
the  laws,  as  they  existed  in  the  Colonial  days, 
the  counter-claim  could  only  be  joined  with  an 
admission  of  the  plaintiffs  claim.  A  counter- 
claim can  now  be  joined  with  a  general  denial 
of  the  claim,  but  the  Court  of  Appeals  holds 
that  in  such  cases  the  judge  cannot  compel  the 
parties  to  go  before  a  referee.  Chief  Justice 
Andrews  and  Judges  Finch  and  O'Brien  dis- 
sent from  the  opinion  of  the  court,  and  criticise 
the  majority  opinion  as  "  based  on  views  so 
close  and  critical  that  they  can  be  compre- 
hended only  with  difficulty." 


The  Medical  Record,  discussing  murder,  in- 
sanity, and  the  modern  jury,  notes  that,  a  few 
weeks  ago,  a  woman  in  New  York  city  not 
previously  considered  insane,  bought  a  pistol 
and  went  out  and  shot  the  mistress  of  her  hus- 
band. She  was  examined  by  a  commission 
and  pronounced  sane  at  the  time  of  the  exami- 
nation. She  was  tried  for  murder  and  promptly 
acquitted  on  the  ground  of  insanity  at  the  time 
of  the  act.  The  woman  was  related  to  a  high 
police  official. 

Several  months  ago  a  woman  named  Mrs. 
Halliday  committed  some  horrible  murders. 
She  was  tried  at  Monticello,  N.  Y.,  two  weeks 
ago.  The  testimony  showed  that  she  had  been 
three  times  confined  in  different  asylums  for 
insanity,  and  the  superintendents  testified  that 
she  is  now  insane.  In  fact  all  the  evidence  of 
any  moment  was  to  the  effect  that  the  woman 
is  insane.  Her  physiognomy  and  past  history 
show  her  to  belong  to  the  lowest  type  of  the 
mentally  degenerate  class.  Despite  the  evi- 
dence however  the  jury  brought  in  a  verdict 
of  guilty  of  murder  in  the  first  degree.  Unless 
some  one  interferes,  the  demented  creature  will 
be  killed  by  electricity  in  the  approved  and 
legal  method. 

The  assassin,  Prendergast,  who  shot  the  mayor 
of  Chicago,  has  also  been  practically  pro- 
nounced sane  and  responsible  by  the  marvellous 
intelligence  of  the  modern  jury. 

The  Record  argues  that  "  the  histories  of  the 
cases  cited  show  how  crude  and  illogical  is  our 
modern  system  of  rendering  justice,  and  how 
little  attention  is  paid  to  those  higher  abstract 


principles  about  which  one  hears  so  much  from 
our  standard  orators,  and  reads  so  much  in  our 
standard  books.  It  is  agreed,  theoretically, 
that  an  insane  person  is  irresponsible  and 
should  not  be  hanged  or  punished.  This  is  also 
our  law.  Yet,  when  the  crime  is  very  out- 
rageous, juries  will  promptly  bring  in  a  verdict 
of  guilty  against  the  evidence  of  experts,  of 
experience,  and  even  their  own  common  sense. 
On  the  other  hand,  a  murder  which  appeals 
somewhat  to  their  sense  of  justice  will  easily 
enable  a  jury  to  believe  in  the  most  transient 
and  accommodating  forms  of  insanity.  Now, 
if  the  juries  are  right  in  these  cases,  then  the 
law  and  the  ethics  of  to-day  are  wrong.  There 
is  a  direct  conflict  and  antagonism  which  cannot 
be  explained  away.  And  we  ought  either  to 
reform  our  law  and  admit  that  some  lunatics 
are  responsible,  and  some  murders  justifiable, 
or  else  reform  our  jury  system  into  a  condition 
of  consistence  with  the  theory  of  the  schools 
and  the  practice  of  the  courts." 


Sir  Charles  Russell,  as  he  used  to  be 
known,  but  now  Lord  Russell  of  Killowen, 
who  has  been  appointed  to  succeed  Lord  Cole- 
ridge as  Lord  Chief  Justice  of  England,  is  an 
Irishman  and  a  Roman  Catholic,  and  is  the 
first  man  of  that  faith  to  hold  the  office 
since  the  days  of  the  English  Reformation.  A 
Catholic  cannot  be  king  or  queen  of  England, 
just  as  a  foreign  born  person  cannot  be  presi- 
dent of  the  United  States,  but,  with  the  excep- 
tion of  four  places,  all  offices  in  the  British 
Kingdom  are  open  to  Catholics,  and  it  may  be 
said  that  with  few  restrictions  all  positions  of 
trust  or  profit  are  open  to  Catholics  and  Protest- 
ants, Anglicans  or  Dissenters,  Jews  or  Gentiles. 
When  it  is  remembered  that  what  was  yery 
properly  called  the  Catholic  Emancipation  Act 
was  passed  in  1829,  it  will  be  seen  how  rapid 
has  been  the  march  of  progress  in  the  direction 
of  religious  toleration.  The  policy  which  would 
alienate  any  class  of  citizens  from  the  govern- 
ment of  their  country  by  discrimination  against 
them  on  account  of  their  religion  is  worthy  of 
the  dark  ages,  which  were  made  darker  by  the 
fires  of  martyrdom,  and  the  light  lies  in  the 
direction  of  the  admitted  freedom  of  all  men  to 
believe  as  they  choose  without  any  pains,  pen- 
alties or   restrictions  as  a  consequence.     It  is 
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gratifying  to  know  that  in  Great  Britain,  at 
least,  this  doctrine  is  coming  to  be  generally 
understood. 

Lord  Morris,  who  is  one  of  Lord  Russell's 
colleagues,  as  lord  of  appeal  in  ordinary,  was 
chief  justice  of  Ireland  from  1887  till  1889,  and 
was  the  first  Roman  Catholic  who  filled  that 
position  for  two  hundred  years.  His  successor 
as  Irish  chief  justice  —  Sir  Peter  O'Brien  —  is 
also  a  Roman  Catholic. 

Lord  Russell  will  be  the  ninth  lord  chief  jus- 
tice in  one  hundred  and  thirty-eight  years. 
The  occupants  of  the  office  therefore  are  a  long- 
lived  race.  The  average  tenure  of  the  office 
has  been  seventeen  years.  Of  the  eight  who 
have  passed  away,  Kenyon,  Ellenborough, 
Tenterden,  Cockburn,  and  Coleridge  died  in 
office,  Mansfield  and  Denman  resigned,  and 
Campbell  was  promoted  to  the  woolsack.  Lord 
Campbell  held  the  office  for  nine  years.  With 
this  exception,  Lord  Coleridge's  tenure  of  office 
was  the  shortest.     

The  new  lord  chief  justice  of  England  was 
born  in  Newry,  Armagh  county,  Ireland,  in 
1833.  His  father  was  Arthur  Russell,  and  his 
uncle  was  the  Very  Rev.  William  Russell,  D.  D., 
president  of  Maynooth  College.  A  brother  is 
the  Rev.  Matthew  Russell,  S.  J.,  who  has  long 
been  the  editor  of  the  Irish  Monthly.  Charles 
Russell  was  graduated  from  Trinity  College, 
Dublin,  and  practised  as  a  solicitor  in  Belfast. 
Soon  afterward  he  went  to  England,  and  was 
called  to  the  bar  at  Lincoln's  Inn  in  1859.  He 
became  Queen's  counsel,  and  was  elected 
bencher  of  Lincoln's  Inn  in  1872.  His  prac- 
tice ranked,  almost  from  the  first,  among  the 
leaders  of  the  bar.  Several  years  later  he  re- 
turned to  Ireland,  and  stood  for  a  seat  in  Par- 
liament for  Dundalk.  He  was  elected  as  a 
Liberal,  and  represented  that  district  from  1880 
to  1885.  The  following  year  he  represented 
South  Hackney. 

Mr.  Gladstone  chose  Sir  Charles  Russell  as 
the  attorney-general  for  England  in  1866,  and 
an  Irishman  thus  became  the  first  Catholic 
attorney-general  of  England  since  the  days  of 
Elizabeth.  He  was  knighted  while  a  member 
of  the  Cabinet. 

As  a  lawyer  Sir  Charles  is  easily  one  of  the 
foremost,  if  not  the  greatest  now  living  in  Eng- 
land.    He  has  been  engaged  in  most  of  the 


celebrated  cases  in  England  in  the  last  fifteen 
years.  In  court  he  is  rough.  He  takes  liber- 
ties with  witnesses  and  opposing  counsel,  and 
even  with  the  court,  if  he  thinks  he  can.  But 
he  is  fluent,  painstaking,  exceedingly  alert  of 
mind,  and  most  forcible  of  speech.  He  is  very 
sentimental,  and  he  can  communicate  his  sen- 
timentality to  his  hearers.  In  the  conduct  of 
cases  that  depend  largely  upon  law,  and  upon 
lucid  and  ingenious  argument  he  is  exceedingly 
strong.  He  defended  O'Donnell,  the  murderer 
of  James  Cary.  He  appeared  for  Lady  Colin 
Campbell  and  Sir  Charles  Dilke,  and  in  the 
second  trial,  known  as  the  action  of  Crawford 
v.  Crawford,  he  held  a  watching  brief  for  his 
clients  in  the  first  trial. 

His  speech  before  the  Parnell  commission 
was  generally  regarded  by  English  critics  as 
one  of  the  most  masterly  efforts  of  modern 
times.  The  London  Times,  in  an  article  com- 
menting upon  Sir  Charles  Russell's  career,  pub- 
lished immediately  after  the  hearing  before  the 
Parnell  commission  closed,  said  of  him: 

"  If  he  is  ever  made  a  judge,  he  may  be  ex- 
pected—  though  there  is  nothing  more  difficult 
than  to  tell  beforehand  what  sort  of  a  judge  a 
man  will  be  —  to  be  an  extremely  bad  one. 
He  has  no  particular  liking  for  fair  play;  he  is 
incapable  of  taking  an  impersonal  view  of  any 
thing,  and  he  would  never  identify  himself  in 
his  own  mind  with  the  established  and  perma- 
nent government  of  the  country.  He  is  vain 
and  self-conscious,  and  his  temper  is  irritable." 


The  Supreme  Court  of  Nebraska  has  recently 
rendered  a  decision  embodied  in  a  peculiar 
opinion  and  arising  on  a  peculiar  state  of 
facts.  A  law  prohibits  the  practice  of  medicine 
without  a  certificate  from  the  State  Board  of 
Health.  One  Ezra  M.  Buswell,  who  had  never 
had  a  medical  education,  and  had  received  no 
certificate,  was  accused  of  violating  the  law. 
He  was  a  believer  in  "  Christian  science,"  and 
testimony  was  introduced  to  show  that  persons 
came  to  him  afflicted  with  various  infirmities. 
He  would  put  his  hands  upon  them  and  urge 
them  to  believe  that  they  were  cured,  and  after 
prayers  and  exhortations  the  afflicted  persons 
would  sometimes  declare  that  they  were  cured, 
and  depart  satisfied  with  the  treatment.  The 
defendant  did  not  deny  that  he  had  applied  the 


THE  ALBANY  LAW  JOURNAL. 


principles  of  "  Christian  science  "  in  treating 
sick  persons,  but  defended  himself  on  the 
ground  that  his  doings  were  simply  religious 
acts,  and  that  no  law  could  be  passed  interfer- 
ing with  the  enjoyment  of  liberty  in  religious 
matters.  The  Supreme  Court  met  the  defend- 
ant on  his  own  ground,  and  the  opinion  is 
largely  made  up  from  quotations  from  the 
scriptures  to  show  that  the  use  of  the  power  of 
healing  by  faith  for  money  was  even  in  Bible 
times  condemned.  Several  verses  are  quoted 
from  the  eighth  chapter  of  the  Acts  of  the 
Apostles,  in  which  Simon  is  rebuked  for  en- 
deavoring to  purchase  the  power  of  healing 
which  the  Apostle  Peter  possessed.  The  inci- 
dent of  the  receiving  of  a  reward  by  Gehazi. 
from  Naaman  and  his  consequent  punishment 
are  quoted  from  the  fifth  chapter  of  the  second 
book  of  Kings,  and  a  reference  is  also  made  to 
the  disapproval  of  Balaam's  plan  of  profiting  by 
the  use  of  the  divine  power.  It  had  been 
shown  that  the  "  Christian  scientist  "  frequently 
received  compensation  for  his  treatment  of  a 
diseased  person.  The  Supreme  Court  held 
that  neither  the  pretense  of  worship  nor  the 
performance  of  any  other  duty  should  exon- 
erate the  defendant  from  the  punishment  at- 
tached to  the  violation  of  the  law. 


In  a  recent  debate  in  the  House  of  Repre- 
sentatives at  Washington,  the  Hon.  W.  Jasper 
Talbert  of  South  Carolina,  made  the  following 
statement  of  the  comparative  number  of  law- 
yers and  farmers  in  Congress : 

"  In  the  Fiftieth  Congress,  out  of  333  mem- 
bers there  were  233  lawyers  and  18  farm- 
ers. Here  lawyers  outvoted  farmers  thirteen 
times. 

"  In  the  Fifty-first  Congress  there  were  335 
members,  of  which  235  were  lawyers  and  12 
farmers.  Here  lawyers  outvoted  farmers  nine- 
teen times.         « 

"  In  the  Fifty-second  Congress,  335  members, 
223  were  lawyers  and  14  farmers.  Lawyers 
outvoted  farmers  sixteen  times. 

"  And  in  the  Fifty-third  Congress,  356  mem- 
bers, 228  were  lawyers  and  about  17  farmers. 
Lawyers  outvoted  farmers  fourteen  times  ;  and 
in  the  Senate  in  proportion,  so  that  the  farmers 
are  not  represented  in  proportion  to  population, 
for  they  constitute  nearly  three-fourths  of  the 
people.' 


A  decision  by  the  full  bench  of  the  Massa- 
chusetts Supreme  Court  rendered  at  Boston  on 
the  29th  of  June,  determines  that  a  railroad 
company  is  liable  for  damages  for  its  gross 
neglect  which  results  in  personal  injury  to  one 
of  its  employees,  who  at  the  time  of  the  acci- 
dent is  riding  upon  a  train  out  of  working  hours 
by  virtue  of  a  pass-ticket  issued  by  the  railroad. 
The  ruling  is  made  so  generous  as  to  hold  that 
under  the  circumstances  of  the  case  the  em- 
ployee, who  was  instantly  killed,  was  at  the 
time  a  passenger,  and  the  defendant  owed  him 
the  duties  due  to  such,  despite  the  fact  that 
the  pass-ticket  stipulated  that  the  person  ac- 
cepting it  assumed  all  the  risk  of  accidents  and 
expressly  agreed  that  the  company  should  not 
be  liable  as  a  common  carrier.  The  decision 
was  rendered  in  the  suit  of  James  Doyle,  ad- 
ministrator of  the  estate  of  Cornelius  J.  Doyle, 
against  the  Fitchburg  Railroad  Company,  in 
which  the  plaintiff  was  given  a  finding  6f  $4,- 
500  by  the  Superior  Court,and  the  defendant's  ex- 
ceptions being  overruled,  judgment  will  accord- 
ingly be  entered  for  the  plaintiff  in  that  amount. 


The  movement  in  favor  of  abolishing  the  Su- 
perior City  Courts  has  not  apparently  gained 
strength  in  the  Constitutional  Convention. 
Under  the  plan  proposed  by  Mr.  Marshall,  a 
General  Term  of  the  Supreme  Court,  consisting 
of  five  judges,  will  be  compelled  to  do  the 
work  now  performed  in  New  York  city  by  the 
General  Terms  of  the  Supreme,  Superior  and 
Common  Pleas  Courts.  The  present  General 
Term  of  the  Supreme  Court,  having  three 
judges,  is  able  only  with  the  greatest  difficulty 
to  act  upon  all  the  cases  presented  on  appeal 
without  serious  delay.  While  five  judges  could 
do  the  work  more  quickly  than  three,  the  differ- 
ence in  the  number  of  cases  decided  would  not 
be  proportionate  to  the  increase  in  the  number 
of  judges.  The  General  Term,  so  constituted, 
would  in  that  department  be  overworked  from 
the  beginning,  and  no  provision  would  be  made 
for  the  natural  increase  in  the  business  of  the 
courts. 

The  new  British  budget  imposes  a  tax  on  the 
estates  of  citizens  of  British  colonies  resident 
in  the  United  Kingdom  when  these  estates  are 
transmitted  at  death  to  heirs.  This  taxation 
in  respect  of  property  in  the  colonies  is  ob- 
jected to  as  taxation  without  representation. 
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SPENDTHRIFT  TRUSTS 

THE  case  of  Nichols  v.  Eaton,  91  U.  S.  716,  has 
been  severely  criticised  by  many  members  of 
the  legal  profession ;  probably  its  most  censorious 
critic  being  Professor  John  C.  Gray,  of  Harvard 
University,  in  his  essay  "Restraints  on  Alienation ; " 
but  it  has  also  been  highly  approved  of  and  followed 
by  many  of  our  State  courts  as  well  as  the  Supreme 
Court  of  the  United  States. 

Mrs.  Eaton  devised  her  estate  to  trustees  upon  a 
trust,  the  rents,  profits  and  income  of  such  property 
to  be  divided  equally  among  her  four  children  dur- 
ing their  lives,  on  the  death  of  each  child  his  share 
to  go  over,  subject  however  to  the  conditions  that 
if  her  sons  should  alienate  or  dispose  of  the  income 
to  which  they  were  entitled  under  the  will,  or  if, 
by  reason  of  bankruptcy  or  insolvency,  or  any  means 
whatsoever,  it  could  no  longer  be  personally  en- 
joyed by  them  respectively,  but  would  become 
vested  in  or  payable  to  some  other  person,  then  the 
trust,  concerning  so  much  thereof  as  would  so  vest, 
should  immediately  cease  and  determine,  and  dur- 
ing the  remainder  of  the  life  of  such  son,  the  in- 
come to  which  he  had  been  entitled,  should  be  paid 
to  his  wife,  and  children  if  any,  and  if  none,  the  in- 
come should  be  added  to  the  principal  fund. 

The  will  also  contained  a  provision  which  gave 
the  trustees  power,  if  they  deemed  it  expedient,  but 
without  it  being  in  any  manner  obligatory  upon 
them,  to  transfer  absolutely  to  any  of  the  children 
one-half  of  the  share  of  the  trust  fund  from  whence 
his  income  should  arise'. 

The  will  further  provided  as  follows :  "  In  case 
after  the  cessation  of  said  income,  as  to  my  said 
sons  respectively,  otherwise  than  by  death,  as  herein- 
before provided  for,  it  shall  be  lawful  for  my  said 
trustees,  in  their  discretion,  but  without  its  being 
obligatory  upon  them,  to  pay  to  or  apply  for  the 
use  of  my  said  sons  respectively,  or  for  the  use  of 
such  of  my  said  sons,  and  his  wife  and  family,  so 
much  and  such  part  of  the  income  to  which  my  said 
sons  respectively  would  have  been  entitled  under 
the  preceding  trusts,  in  case  the  forfeiture  herein- 
before provided  for  had  not  happened." 

After  his  mother's  death,  Amasa  Eaton,  who  was 
unmarried,  became  insolvent  and  made  a  general 
assignment  of  all  his  property  for  the  benefit  of 
creditors  to  Charles  Nichols,  the  appellant,  his  as- 
signee in  bankruptcy.  A  bill  was  filed  by  Nichols, 
who  sought  to  reach  the  income  given  to  Eaton 
under  the  will.  He  claimed  that  under  the  dis- 
cretionary power  given  the  trustees,  the  son  had  a 
right  to  receive  to  his  own  use  the  share  of  the  in- 
come to  which  he  was  entitled  before  bankruptcy, 
and  that  a  debtor  may  not  use  and  enjoy  wealth  to 
the  exclusion  of  the  rights  of  creditors,  and  a  pro- 


vision in  a  will  by  which  it  is  attempted  to  secure 
such  rights  to  the  beneficiary  is  void. 

The  decree  of  the  Circuit  Court  for  the  District 
of  Rhode  Island,  from  which  Nichols  had  appealed, 
was  affirmed  on  the  ground  that  there  was  no  vested, 
enforceable  right  left  in  the  appellee  after  his  bank- 
ruptcy, and  therefore  none  which  his  assignee  could 
enforce  at  the  date  of  filing  his  bill,  for  a  limitation 
in  a  will  that  the  right  of  the  cestui  que  trust  to  the 
income  of  a  trust  fund  shall  cease  on  alienation  or 
insolvency,  and  such  income  be  paid  to  a  third  per- 
son is  valid. 

Many  cases  could  be  cited  to  this  point,  for  the 
validity  of  a  limitation  over  of  a  life  interest  is  not 
questioned  either  in  England  or  America.  In  re 
Machu,  L.  R.,  21  Ch.  Div.  838;  Dugdale  v.  Dug- 
dale,  L.  R.,  38  Ch.  Div.  176;  Brandon  v.  Robinson, 
18  Ves.  489;  Tillinghast  v.  Bradford,  5  R.  I.  305; 
Camp  v.  Cleary,  76  Va.  140. 

In  the  first  case  a  freehold  estate  was  devised 
"  unto  and  to  the  use  of  "  a  daughter,  her  heirs  and 
assigns,  subject  to  the  provision  that  in  case  she 
should  at  any  time  be  declared  a  bankrupt,  the  de- 
vise should  be  void  and  the  premises  should  go,  re- 
main and  be  unto  and  to  the  use  of  her  children. 
The  court  held  that  the  daughter  took  a  fee-simple 
estate,  and  as  a  condition  pure  and  simple  is  repug- 
nant to  such  an  estate  the  provision  in  the  will  was 
void. 

Chitty,  J.,  said  however  that  had  the  provision 
been  "  I  give  to  my  daughter  the  property  for  her 
life,  and  if  she  become  bankrupt,  over  to  somebody 
else,  and  if  she  does  not  become  bankrupt,  then  to 
her  in  fee  "  it  would  be  subject  to  a  different  con- 
struction. The  conditional  limitation  would  have 
been  good. 

In  Dugdale  v.  Dugdale  the  court  said :  "  A  limita- 
tion, by  use,  or  in  a  will  to  A.,  until  he  attempt  to 
alien,  and  then  to  B.  and  bis  heirs,  is  valid." 

In  Brandon  v.  Robinson,  Lord  Eldon  said :  "  There 
is  no  doubt  that  property  may  be  given  to  a  man 
until  he  shall  become  bankrupt." 

In  Camp  v.  Cleary,  land  was  conveyed  to  R.  on  con- 
dition that  if. he  ever  sell,  lease  or  in  any  way  alien 
it,  the  deed  should  be  void  and  the  property  should 
vest  in  E.  The  court  held  that  alienation  by  R.  de- 
termined his  estate  and  the  property  vested  in  E. 

There  are  other  cases  which  hold  that  a  condition 
or  a  limitation  providing  for  the  termination  of  a 
life  interest  on  alienation  or  bankruptcy  is  sufficient 
without  a  limitation  over.  Theob.  Wills  (2d  ed.), 
462;  Joel  v.  Mill,  3  K.  &  J.  468;  Rochford  v. 
Hackman,  9  Hare,  475. 

Domett  v.  Bedford,  6  T.  R.  684.  In  this  case  B. 
gave  to  his  son  an  annuity  of  £80  with  a  direction 
that  if  it  be  alienated  it  should  immediately  cease 


and  determine. 


Held,  on  the  son's  bankruptcy  the 
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annuity  ceased  and  determined,  and  assignees  could 
not  take  under  his  assignment. 

After  stating  the  decision  of  the  court  in  Nichols 
t.  Eaton,  Miller,  J.,  presented  an  argument  in  sup- 
port of  spendthrift  trusts,  in  which  he  said :  "  We 
do  not  see  as  implied  in  the  remarks  of  Lord  Eldon, 
that  the  power  of  alienation  is  a  necessary  incident 
to  a  life  estate  in  real  property,  and  the  interest  and 
dividends  of  personal  property  may  not  be  enjoyed 
by  an  individual  without  liability  for  his  debts  being 
attached  as  a  necessary  incident  to  such  enjoyment. 

The  statement  so  often  quoted  and  relied  on  by 
the  opponents  of  these  trusts  was  made  by  Lord 
Eldon  in  Brandon  v.  Robinson,  in  which  case  the 
interest  and  produce  of  property  was  to  be  applied 
by  trustees  to  the  use  of  the  testator's  son.  It  was 
to  be  paid  by  them  into  his  own  hands  or  on  his 
order  and  receipt,  and  with  the  intent  that  it  should 
not  be  grantable,  transferable  or  otherwise  assign- 
able by  way  of  anticipation.  The  court  decided 
that  the  son's  interest  in  the  dividends  was  assign- 
able under  a  commission  of  bankruptcy,  Lord 
Eldon  saying:  "There  is  no  doubt  property  maybe 
given  to  a  man  until  he  becomes  bankrupt.  It  is 
equally  clear,  generally  speaking,  that  if  property 
is  given  to  a  man  for  his  life,  the  donor  cannot  take 
away  the  incidents  of  a  life  estate." 

This  case  has  been  followed,  and  spendthrift 
trusts  have  been  strenuously  opposed  by  all  courts 
in  England,  and  by  many  of  our  State  courts.  It 
is  claimed  by  these  courts  that  alienability  and  lia- 
bility for  the  donee's  debts  are  two  necessary  inci- 
dents of  a  life  estate,  and  that  as  to  the  former,  a 
provision  not  to  alien  is  repugnant  to  the  estate 
granted,  and  opposed  to  the  fundamental  principles 
of  the  common  law. 

This  is  true  of  a  fee-simple  estate,  but  the  claim 
that  it  is  equally  true  of  an  equitable  life  estate,  or 
of  the  interest  of  the  beneficiary  under  a  spendthrift 
trust,  can  hardly  be  conceded.  A  trust  of  this  kind 
is  an  active  one,  the  trustees  having  responsible 
duties  to  perform,  such  as  managing  the  property, 
collecting  the  rents,  paying  them  over,  etc.,  and  the 
interest  of  the  beneficiary  is  not  a  tangible  interest 
that  he  has  under  his  absolute  control.  His  rights 
often  depend  on  the  discretion  of  the  trustees,  who 
often  have  been  given  the  power  to  pay  to  him  the 
income  of  the  trust  fund  or  not,  as  they  think  best 
on  the  happening  of  some  event,  such  as  his  insol- 
vency or  attempt  to  alien,  and  it  is  also  often  left  to 
their  discretion  to  pay  in  such  amounts  or  at  such 
times  as  they  deem  expedient.  Leigh  v.  Harrison, 
69  Miss.  933;  Potter  v.  Couch,  141  U.  S.  296;  God- 
den  v.  Crowhurst,  10  Sim.  642 ;  Twopenny  v.  Peyton, 
id.  487.  In  the  last  case  property  was  devised 
to  trustees  who  had  an  arbitrary  power  to  apply  the 
interest  in  such  sums  as  they  thought  best  for  the 


support  and  maintenance  of  A.     Held,  none  of  the 
income  passed  to  A.'s  assignee  in  bankruptcy. 

In  Pope  v.  Elliott,  8  B.  Monr.  56,  the  testator  de- 
vised an  estate  in  trust  to  executors,  directing  that 
they  dispose  of  $25  a  month  for  the  support  of  his 
son.  An  attempt  was  made,  by  a  bill  in  equity,  to 
submit  this  income  to  the  payment  of  the  son's 
debts,  but  the  court  decided  that  the  direction  in 
the  will  gave  the  trustees  a  discretion  to  pay  either 
the  money  to  the  son,  or  apply  it  in  buying  neces- 
saries and  giving  them  to  him,  and  as  the  trustees 
were  capable  of  exercising  this  discretion,  a  court  of 
equity  would  not  interfere  and  act  for  them. 

Some  courts  -however  have  entirely  disregarded  a 
provision  in  a  will  which  vests  a  discretion  in  the 
trustee,  as  to  the  application  of  the  income,  on  the 
ground  that  the  power  to  alien  and  liability  for  the 
donee's  debts  are  necessary  incidents  of  a  life  estate. 
Bailie  v.  McWhorter,  56  Ga.  188;  Green  v.  Spicer, 
1  R.  &  My.  8S5. 

Mr.  Perry  says:  "  A  trust  may  be  so  created  that 
no  interest  vests  in  the  cestui  que  fruit;  consequently, 
such  interest  cannot  be  alienated,  as  where  property 
is  given  to  trustees,  to  be  applied  in  their  discretion 
to  the  use  of  a  third  person,  no  interest  goes  to  the 
third  person  until  the  trustees  have  exercised  this 
discretion."  1  Perry  Trusts,  §  386a.  See  also  Lewin 
Trusts  (9th  ed.),  690;  Hill  Trusts,  486. 

Miller,  J.,  said  in  Nichols  v.  Eaton,  "to  compel 
the  trustees  to  pay  any  of  this  income  to  a  son  after 
bankruptcy  or  to  his  assignee,  is  to  make  a  will  for 
the  testatrix  which  she  never  made;  and  to  do  it 
by  a  decree  of  the  court  is  to  substitute  the  decree 
of  the  chancellor  for  the  discretion  of  the  trustees, 
in  whom  alone  she  reposed  it." 

Whether  any  court  would  sanction  a  spendthrift 
trust,  which  is  a  passive  trust,  has  not  yet  been  de- 
cided. 

In  the  case  of  Broadway  Banks  v.  Adams,  133 
Mass.  170,  property  was  given  to  executors  upon  a 
trust  to  pay  the  income  thereof,  semi-annually,  to  A. 
for  life  free  from  the  interference  of  his  creditors, 
such  income  not  to  be  anticipated  by  assignment. 
A  bill  by  creditors  of  A.  to  subject  this  income  to 
the  payment  of  his  debts  was  dismissed,  the  court 
holding  that  A.'s  interest  could  not  be  reached  by 
them  either  at  law  or  equity  until  paid  to  him.  He 
had  no  right  to  it  until  then,  neither  had  they. 

In  the  course  of  his  opinion  the  learned  judge 
said :  "  The  trust  property  passes  to  the  trustee  with 
all  its  incidents  and  attributes  unimpaired.  He 
takes  the  whole  legal  title  to  the  property  with 
power  of  alienation ;  the  cestui  que  trust  takes  the 
whole  legal  title  to  the  accrued  income  at  the 
moment  it  is  paid  over  to  him.  Neither  the  prin- 
cipal nor  the  income  is  at  any  time  inalienable." 
One  cannot  help  but  think  that  this  argument  must 
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be  conclusive  to  those  who  regard  a  provision  in  a 
will,  liko  the  one  just  considered,  as  a  restraint  on 
the  alienation  of  an  equitable  life  estate.  It  may  he 
considered  contrary  to  the  common  law  to  sanction 
such  provisions,  but  there  certainly  is  no  good 
logical  reason  for  not  doing  so. 

In  Lainpert  v.  Haydel,  96  Mo.  439,  decided  in 
1883,  property  was  given  to  trustees  upon  a  trust, 
that  the  rents  and  profits  thereof  might  be  enjoyed 
by  the  testator's  sons  during  their  lives.  He  de- 
clared his  object  to  be  in  so  devising  his  estate  to 
secure  to  his  children  a  certain  annual  income  free 
from  bad  management,  on  their  part,  and  to  take 
from  them  power  to  dispose  of  it  or  make  it  liable 
for  their  debts. 

One  of  the  sons  assigned  his  interest  under  the 
will  to  the  plaintiff.  The  court  held  the  assignment 
invalid,  stating  that  the  restriction  as  to  alienation 
would  be  upheld,  and  the  purpose  of  the  donor 
would  be  effectuated.  This  decision  adds  Missouri 
to  the  list  of  States  in  which  the  question  of  the 
validity  of  spendthrift  trusts  has  been  decided  in 
favor  of  such  trusts. 

In  2  Minor's  Institutes,  at  page  252,  the  following 
clear  and  concise  statement  is  found :  "  Freedom  of 
alienation  is  not  one  of  the  incidents  of  an  estate 
for  life  or  for  years,  nor  could  it  be  without  some- 
times endangering  the  interest  of  him  in  reversion 
or  remainder.  There  is  therefore  no  repugnancy  in 
a  condition  prohibiting  it,  and  such  conditions  are 
good  and  valid." 

An  exceptiou  to  the  invalidity  of  restraints  on 
alienation,  recognized  by  all  courts,  is  the  clause 
prohibiting  anticipation  in  a  married  woman's  sepa- 
rate estate.  Equity  has  seen  fit  to  modify  the  rights 
incident  to  such  estates,  and  has  given  a  married 
woman  a  right  to  hold  equitable  interests  in  prop- 
erty which  she  cannot  alienate,  and  which  are  free 
from  the  husband's  control,  and  though  it  violated 
the  rules  of  property,  it  did  not  hesitate  to  do  so 
when  such  prohibition  was  considered  beneficial. 
Trusts  for  the  separate  use  of  married  women  are 
sustained  on  the  ground  that  the  owner  of  property, 
who  creates  such  a  trust,  has  the  right  to  dispose  of 
it  as  he  wishes,  either  by  an  absolute  gift,  or  by  a 
gift  with  such  restrictions,  not  contrary  to  law,  as 
be  sees  fit  to  impose. 

Neither  public  policy  nor  equity  were  considered 
obstacles  to  the  establishment  of  such  trusts,  and 
evidently  courts  of  equity  did  not  consider  alien- 
ability a  necessary  incident  to  the  enjoyment  of  an 
equitable  life  estate,  and  as  these  courts  claim  that 
the  ground  on  which  they  may  restrain  alienation 
by  married  women  is,  that  equity  has  power  to 
modify  estates  of  its  own  creation,  there  is  no  reason 
why  these  same  courts  may  not  sustain  spendthrift 
trusts  which  are  also  creations  of  equity. 


An  objection  to  spendthrift  trusts  which  is  of  far 
more  weight  than  that  inalienable  rights  of  prop- 
erty are  contrary  to  the  fundamental  principles  of 
common  law,  is  that  the  cestui  que  trust  may  enjoy 
rights  in  property,  which  cannot  be  subjected  to  the 
payment  of  his  debts.  When  a  donee  takes  an  ab- 
solute vested  interest  in  property,  such  interest  is 
always  liable  to  the  payment  of  his  debts,  or  if  a 
trust  is  created  for  the  benefit  of  him,  and  others, 
as  for  him  and  his  family,  if  their  shares  are  sepa- 
rable his  interest  will  inure  to  the  benefit  of  his 
creditors.  In  the  trusts  under  consideration  how- 
ever the  beneficiary  takes  a  gift  subject  to  the  re- 
strictions and  limitations  imposed  upon  it  by  the 
testator.  It  will  be  well  to  examine  upon  this  point 
a  few  of  the  cases  that  have  been  decided  within 
the  last  few  years. 

In  Leigh  v.  Harrison,  69  Miss.  923,  decided  in 
1892,  a  testatrix  gave  property  to  her  daughter  upon 
a  trust,  the  interest  and  income  of  which  was  to  be 
applied  by  her  to  the  support  of  the  testatrix's  son, 
in  quarterly  payments  to  him  until  his  death.  In  a 
bill  in  equity  it  was  claimed  by  a  creditor  of  the 
son,  that  the  latter  had  a  right  to  the  income  abso- 
lutely and  unconditionally  under  the  provision  in 
the  will,  which  directed  that  the  income  be  paid  to 
him  in  quarterly  payments,  and  therefore  such  in- 
come should  be  subjected  to  the  demands  of  credit- 
ors. 

The  court  decided  that  as  the  property  had  been 
placed  under  the  management  and  exclusive  control 
of  the  trustee,  whose  duties  would  not  cease  until 
after  the  son's  death,  the  trust  was  an  active  one, 
and  the  only  interest  the  son  took  was  to  be 
supported  during  his  life.  There  was  no  express 
restriction  in  the  will  against  alienation  by  the 
son,  but  as  he  was  insolvent  at  the  time  the  will 
was  made,  and  the  management  of  the  property  was 
placed  beyond  his  control,  the  court  thought  the  in- 
tention of  the  testatrix  was  manifest  and  would  not 
allow  it  to  be  defeated  by  a  misapplication  of  the 
fund  by  the  son,  or  by  an  act  of  creditors,  and 
therefore  the  bill  was  dismissed. 

The  question  of  the  validity  of  spendthrift  trusts 
came  before  the  Supreme  Court  of  Maine,  in  1892, 
for  the  first  time  in  Roberts  v.  Stevens,  84  Me.  325. 
An  estate  was  given  to  an  executor  to  hold  in  trust, 
the  income  of  the  same  to  be  divided  among  the 
testator's  sons  for  life,  and  certain  annuitants. 
There  was  a  provision  in  the  will  that  no  legatee  or 
any  party  interested  in  the  provisions  of  the  will, 
should  "  transfer  or  make  over  any  claim  he  might 
have  by  virtue  of  the  will."  The  intention  plainly 
being  to  prohibit  either  voluntary  or  involuntary 
alienation.  A  bill  which  sought  to  have  the  in- 
come of  one  of  the  sons  as  it  was  received  by  the 
trustee  applied  to  the  payments  of  the  son's  debts, 
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and  also  to  enjoin  the  trustee  from  paying  any  part 
of  the  income  to  the  son  until  such  debts  were 
satisfied,  was  dismissed.  The  court  considered  that 
it  was  the  duty  of  the  trustee  to  pay  the  income  to 
the  beneficiary,  who,  on  such  payment,  and  not  be- 
fore, had  an  absolute  right  to  it;  that  the  intention 
of  the  testator,  as  gathered  from  the  whole  will, 
clearly  was,  not  only  to  prohibit  the  son  from 
alienating  his  interest,  but  also  to  restrain  the  trustee 
from  paying  any  part  of  it  to  any  other  person.  It 
was  claimed  in  this  case,  and  in  Leigh  v.  Harrison, 
that  if  it  is  the  desire  of  the  founder  of  a  trust  to 
restrict  the  alienation  of  the  donee's  interest,  such 
desire  must  be  in  express  terms,  but  in  both  cases 
it  was  decided  that  the  intention  of  the  testator 
would  be  gathered  from  the  whole  instrument,  con- 
strued in  the  light  of  the  circumstances  under  which 
the  instrument  was  made. 

In  Barnes  v.  Dow,  59  Vt.  530,  Veazey,  J.,  said  : 
"If  it  appear  from  the  will  that  it  was  the  intent 
of  the  testator  that  the  beneficiary  should  have 
nothing  she  could  dispose  of,  it  will  be  as  effectual 
to  protect  the  trust  as  if  there  was  an  express  clause 
against  alienation." 

In  Foster  v.  Foster,  133  Mass.  179,  trustees  were 
to  pay  the  income  of  a  trust  fund  to  J.,  for  his  com- 
fort and  benefit,  but  such  income  was  not  to  be  sub- 
ject to  his  debts  or  assignable  by  him  by  way  of 
anticipation.  It  was  held  J.  took  no  absolute  right 
in  the  income  which  he  could  assign  or  which 
creditors  could  reach. 

In  Steib  v.  Whitehead,  111  111.  247.  land  was  de- 
vised in  trust  for  the  testator's  daughter  during  her 
life,  the  testator  declaring  it  to  be  the  duty  of  the 
trustees  to  keep  the  estate  in  repair,  pay  the  taxes, 
etc.,  and  after  so  doing,  pay  the  remaining  income 
and  rents  in  cash,  into  the  hands  of  the  daughter  in 
person,  and  not  upon  any  order,  assignment  or 
transfer  by  her. 

The  court  said  that  the  intention  was  to  place  the 
net  income  beyond  the  control  of  the  daughter  and 
her  creditors,  and  as  the  father  had  no  obligations 
of  his  own  to  meet,  it  was  but  just  that  he  should 
secure  competent  support  to  his  child  by  means  of 
a  trust.  If,  as  the  father  directed,  the  money  were 
only  paid  into  her  own  hands  his  object  could  never 
be  defeated,  whereas  it  might  be,  if  she  were  allowed 
to  anticipate,  or  absolutely  dispose  of  her  equitable 
interest.  It  was  decided  that  the  intention  of  the 
testator  would  be  fulfilled,  and  that  the  income  was 
not  subject  to  the  demands  of  her  creditors.  The 
court  evidently  thought  that  the  father,  being  the 
absolute  owner  of  the  property,  had  a  right  to  dis- 
pose of  it  either  for  the  support  of  his  daughter,  or 
the  benefit  of  her  creditors  as  he  desired,  and  why 
should  they  not  think  so? 

Not  considering  the  beneficiary,  there  are  two  par- 
ties whose  interests  should  be  guarded — the  donors 


and  the  creditors  of  the  donee— and  there  is  no  reason 
why  the  latter  should  infringe  upon  the  rights  of 
the  former.  A  creditor  has  no  right  to  claim  that 
for  his  benefit  his  debtor  has  been  favored  by  the 
testator,  and  when  the  latter  has  expressly  declared 
his  intention  to  benefit  the  debtor  and  exclude  the 
beneficiary's  creditors  from  his  bequests,  it  is  diffi- 
cult to  see  any  justice  in  a  decree  which  makes  a 
will  for  the  testator  in  violation  of  his  manifest  in- 
tention. One  who  makes  or  attempts  to  make  a 
will  must  be  declared  either  testate  or  intestate,  and 
if  his  intention  cannot  lawfully  be  carried  out,  it 
would  seem  more  just  to  declare  him  intestate  than 
that  a  decree  of  the  court  should  make  a  will  for 
him  entirely  inconsistent  with  his  express  wishes 
and  explicit  intention. 

In  some  States  statutes  provide  that  the  intention 
of  the  testator  shall  not  be  thwarted.  In  Illinois 
the  statute  provides,  that  where  an  execution  on  a 
judgment  at  law  or  equity  has  been  returned  un- 
satisfied, the  creditors  may  file  a  bill  in  chancery 
against  the  debtor,  and  any  other  person  "  To  com- 
pel the  discovery  of  any  property,  money,  or  thing 
in  action,  due  to  him,  or  held  in  trust  for  him,  and 
to  prevent  the  transfer  of  any  such  property,  money 
or  thing  in  action,  or  the  payment  or  delivery  thereof 
to  the  defendant;  except  when  such  trust  has  in 
good  faith  been  created  by,  or  the  fund  so  held  in 
trust  has  proceeded  from  some  person  other  than 
this  defendant  himself." 

Similar  provisions  are  found  in  the  statutes  of 
several  other  States.  The  first  case  in  which  the 
question  came  before  the  Federal  courts  was  that 
of  Nichols  v.  Levy,  5  Wall.  433,  which  arose  in 
Tennessee.  A  will  provided  that  eettuis  que  trust 
should  have  the  use  of  property,  but  it  should  not 
be  liable  for  their  debts.  A  creditor  brought  a  bill 
in  equity  to  reach  their  interest.  A  Tennessee 
statute  provides  that  a  fund  held  under  a  trust 
created  by  some  person  other  than  the  debtor  him- 
self cannot  be  reached  by  creditors.  The  court 
held  that  the  statute  applied  in  this  case  and  the 
bill  was  dismissed.  Swayne,  J.,  strongly  disap- 
proved of  this  statute  however,  and  thought  that 
the  beneficial  interest  of  a  cestui  que  trust  should  not 
be  protested  from  the  claims  of  creditors. 

In  a  later  case  decided  in  a  court  of  the  same 
State,  it  was  held  that  the  equitable  interest  of  the 
cestui  que  trust  must  be  subjected  to  the  payment  of 
his  debts  notwithstanding  the  statute.  Hoobcrry 
v.  Harding,  10  Lea,  392.  The  court  certainly  dis- 
regarded both  the  letter  and  the  spirit  of  the  statute, 
as  well  as  the  intention  of  the  testatrix,  and  the 
opinion  of  the  United  States  Supreme  Court. 

In  the  case  of  Spindle  v.  Shreve,  1 1 1  U.  S.  542, 
decided  in  1883,  Thomas  Shreve  bequeathed  prop- 
erty to  trustees  for  the  use  of  his  son  during  his  life, 
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without  power  or  right  on  the  part  of  the  son  to 
incumber  the  estate,  or  anticipate  the  rents  thereof. 
The  trustees  were  to  manage  the  estate,  collect  the 
rents,  and  after  paying  expenses  accruing  on  the 
property,  pay  the  remaining  income  to  the  son. 

A  bill  by  the  son's  assignee  in  bankruptcy  sought 
to  have  this  equitable  interest  subjected  to  his 
claims.  Held,  under  the  Illinois  statute,  this  interest 
could  not  be  reached  by  a  creditor's  bill,  as  the  fund 
so  held  in  trust  had  proceeded  from  some  person 
other  than  the  debtor  himself.  It  was  an  interest 
which  the  son  could  not  alien,  and  therefore  was  not 
liable  by  legal  process  to  the  payment  of  his  debts. 

In  Potter  v.  Couch,  141  U.  8.  296,  decided  in 
1890,  property  was  given  to  trustees  for  twenty 
years,  authorizing  them  to  improve  the  real  estate  in 
such  manner  as  they  deemed  most  safe  and  produc- 
tive. As  it  was  an  active  trust  the  legal  title  did 
not  vest  in  the  cestui  que  trust  until  the  division  and 
conveyauce  of  the  property  by  the  trustees  at  the 
expiration  of  the  twenty  years.  A  creditor's  bill 
which  sought  to  reach  the  interest  of  one  of  the  de- 
visees to  whom  an  equitable  estate  in  fee  had  been 
given  was  dismissed,  the  court  holding  that  as  the 
trust  had  been  created  in  good  faith  by  some  person 
other  than  the  defendant  himself,  the  Illinois  statute 
above  given  would  apply,  and  the  estate  could  not 
be  taken  in  law  or  equity  for  the  debts  of  the 
owners. 

In  Hyde  v.  Woods,  94  U.  8.  523,  the  case  of 
Nichols  v.  Eaton  was  discussod,  and  Miller,  J.,  again 
expressed  his  approval  of  the  questions  considered 
in  that  case.  There  is  a  provision  in  the  Civil  Code 
of  California,  similar  to  the  one  quoted  in  the  Illi- 
nois statutes,  but  it  was  not  necessary  to  apply  it  in 
the  decision  of  this  case. 

In  Pennsylvania  where  these  trusts  originated, 
the  doctrine  of  spendthrift  trusts  has  been  so  firmly 
established  that  cases  arising  in  that  State  have  not 
been  considered.  Among  the  latest  decisions  are 
Brubaker  v.  Huber,  13  Penn.  Co.  Ct.  78;  Estate 
of  Stambaugh,  135  Penn.  St.  585 ;  Estate  of  Mehaf- 
fey,  139  id.  276. 

The  object  has  been  to  notice  particularly  those 
decisious  which  have  recently  increased  the  list  of 
States  in  which  spendthrift  trusts  are  sustained,  and 
as  the  list  increases  it  must  be  conceded  that  such 
trusts  are  gradually  but  certainly  gaining  a  strong 
hold  in  the  courts  of  this  country. 

In  Illinois  a  statute  provides  that  the  court  ap- 
point a  conservator  of  a  person  whom  a  jury  has  de- 
clared a  spendthift.  The  conservator  to  have  the 
care  and  management  of  the  ward's  estate,  and  apply 
the  profits  thereof  to  the  comfort  aud  support  of  the 
ward  and  his  family.  Hurd's  Rev.  Stat.  1893,  chap. 
86,  §  1.  If  a  State  does  this  for  a  spendthift  why 
should  a  father  not  be  allowed  to  appoint  a  trustee, 


who  will  perform  like  duties  for  the  benefit  of  his 
children?  None  can  know  the  incapacity  of  a  child 
to  support  or  protect  himself,  better  than  a  parent, 
and  certainly  none  should  have  a  better  right  to 
provide  against  his  weakness. 

In  Spindle  v.  Shreve  the  testator  said:  "And 
now  having  it  in  my  power,  it  is  my  pleasure,  as  I 
believe  it  to  be  my  duty,  to  shield  and  protect  my 
children  against  casualties  and  accidents  as  far  as 
possible."  This  certainly  is  a  natural  as  well  as  an 
estimable  desire.  In  America  wealth  is  not  as  often 
acquired  by  inheritance  as  by  the  ingeuuity,  hard 
work,  or  personal  ability  of  the  owner,  and  usually 
the  greatest  incentive  to  its  accumulation  is  the  fact 
that  its  possession  will  afford  comforts  and  oppor- 
tunities to  his  children.  Why  then  should  not  an 
owner  have  dominion  over  his  property  for  a  reason- 
able time,  and  dispose  of  it  in  such  manner  as  he 
feels  will  best  accomplish  the  objects  for  which  he 
has  so  arduously  striven.  Mr.  J.  C.  Gray  may  con- 
sider such  feelings  "  modern  family  pride  "  but  is 
certainly  a  kind  of  pride  to  be  encouraged. 

Why  should  a  testator  be  restricted  to  but  one 
way  (paying  the  son's  debts)  of  benefiting  a  son  who 
is  insolvent?  What  right  have  creditors  of  the 
cestui  que  trust  to  look  to  the  bounty  of  the  testator 
for  the  satisfaction  of  these  debts?  "The  rule  of 
public  policy  which  subjects  a  debtor's  property  to 
the  payment  of  his  debts,  does  not  subject  the  prop- 
erty of  a  donor  to  the  debts  of  his  beneficiary,  and 
does  not  give  the  creditor  a  right  to  complain  that 
in  the  exercise  of  his  absolute  right  of  disposition, 
the  donor  has  not  seen  fit  to  give  the  property  to 
the  creditor,  but  has  left  it  out  of  his  reach." 

We  find  no  objection  to  the  rule  of  law  which 
allows  a  testator  to  give  an  interest  in  property  to  a 
beneficiary  until  his  bankruptcy  or  insolvency,  and 
then  over,  yet  this  certainly  is  in  fraud  of  creditors, 
if  a  provision  is,  which  allows  the  beneficiary  to  have 
the  interest  free  from  liability  for  his  debts.  The 
creditors  get  as  much  in  one  case  as  in  another. 
The  object  of  the  creditor  is  to  get  the  property  for 
himself,  not  merely  to  deprive  the  beneficiary  of  it. 
If  the  property  is  so  placed  that  he  cannot  reach  it, 
it  can  make  no  difference  to  him  whether  the  prop- 
erty is  to  go  over  to  a  third  person,  or  is  to  be  re- 
tained by  the  debtor. 

It  is  claimed  that  the  rights  of  a  beneficiary  under 
a  spendthrift  trust  give  him  an  opportunity  to  live 
in  a  manner  likely  to  deceive  creditors.  Some  may 
be  deceived,  but  the  business  man  of  to-day  looks 
to  something  more  substantial  than  appearances  for 
security.  A  few  experiences  in  relying  solely  upon 
appearances  cure  most  creditors  of  continuing  to  so 
rely  in  this  business  age. 

The  fact  that  the  property  is  in  the  hands  of  trus- 
tees is  notice  to  a  creditor  which  should  make  him 
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ascertain  for  himself  the  exact  interest  of  the  bene- 
ficiary under  the  will.  He  can  do  this  by  examin- 
ing the  public  records,  for  by  the  laws  of  the  States 
all  wills  must  be  recorded.  It  may  seem  severe  upon 
creditors  that  they  should  not  be  the  first  to  benefit 
by  any  interest  in  property  that  a  debtor  may  obtain, 
but  they  cannot  expect  that  an  interest  to  which 
they  had  no  right  to  look  for  the  payment  of  their 
debts  should  be  subjected  to  their  claims. 

Though  spendthrift  trusts  were  not  known  at 
common  law,  the  doctrine  which  Milter,  J.,  so  ably 
discussed  in  Nichols  v.  Eaton  is  one  that  many 
courts  have  seen  fit  to  follow. 

If  courts  of  equity  were  to  adhere  strictly  to  the 
harsh  and  rigid  rules  of  the  common  law  their 
efficacy  would  cease.  Precedent  should  be  highly 
regarded,  for  we  learn  much  from  the  experience  of 
others,  but  as  customs  and  our  mode  of  living 
change,  the  laws  administered  must  be  adapted  to 
such  change  and  keep  pace  with  the  progress  and 
civilization  of  the  age. 

Mary  M.  Bartklme. 

Chicago,  June  14, 1894. 


BURGLARY  INSURANCE. 

*<  TT  is  not  likely  that  burglary  insurance  will  ever 
X  become  very  general,"  said  Thomas  H.  Ma- 
guire,  a  New  York  insurance  man.  "  It  opens  the 
way  for  too  much  fraud,  and  the  losses  can  hardly 
bo  appraised  accurately.  Many  accident  insurance 
companies  are  now  insuring  people  against  the  risk 
of  being  injured  by  a  burglar,  and  as  about  one  per- 
son in  a  million  gets  so  hurt  every  year,  such  insur- 
ance ought  to  be  very  profitable.  Insurance  against 
loss  from  housebreaking  is  the  result  of  a  joke  per- 
petrated by  a  man  who  was  going  to  Europe,  and 
who  asked  an  insurance  man  whether  he  would 
insure  his  goods  against  burglars  during  his  ab- 
sence. To  his  surprise,  the  broker  took  him  up, 
and  to  the  broker's  surprise  and  annoyance  his 
client's  house  was  ransacked  from  cellar  to  base- 
ment while  he  was  away.  There  are  three  or  four 
burglar  insurance  companies  doing  a  profitable 
business  in  London,  but  it  is  only  where  the  police 
supervision  is  very  strict  that  it  is  safe  to  carry  such 
risks. — St.  Louis  Qlobe-Democrat. 


Lawyer  (to  timid  young  woman)  —  "  Have  you 
ever  appeared  as  a  witness  in  a  suit  before?  "  Young 
woman  (blushing)  —  "  Y-yes,  sir,  of  course."  Law- 
yer—  "Please  state  to  the  jury  just  what  suit  it 
was."  Young  woman  (with  more  confidence)  —  It 
was  a  nun's  veiling,  shirred  down  the  front,  and 
trimmed  with  a  lovely  blue,  with  hat  to  match." 
Judge  (rapping  violently — "Order  in  the  court!" 
— Criminal  Late  Magazine. 


MARRIAGE  INDUCED  BY  FALSE  REPRE- 
SENTATIONS OF  THIRD  PARTY -DAM- 
AGES FOR  FRAUD  AND  DECEIT- 

NEW  YORK  COMMON  PLEAS,  GENERAL  TERM,  JUNE. 
18W. 

Kujek  v.  Goldman. 

Ad  action  for  damages  for  fraud  and  deceit  will  He  in  favor  of 
a  husband  against  a  man  with  whom  his  wife  sustained 
'  concublnal  relations,  and  by  whom  she  became  pregnant 
before  marriage,  where  such  male  concubinary  conspired 
with  the  woman  to  induce  the  marriage,  and  plaintiff  In 
contracting  It  believed  and  relied  on  false  representations 
of  the  conspirator*  as  to  the  chastity  of  the  woman.  So 
held,  where  It  appeared  tbat  no  steps  had  been  taken  for 
an  annulment  of  the  marriage,  and  that  plaintiff  voluntar- 
ily cohabited  with  his  wife  after  the  discovery  of  her  ante- 
nuptial pregnancy. 

APPEAL  from  a  judgment  of  the  General  Term 
of  the  City  Court  of  New  York,  which  affirmed 
a  judgment  for  the  plaintiff  rendered  on  a  verdict 
in  his  favor,  and  which  further  affirmed  an  order  de- 
nying defendant's  motion,  made  on  the  minutes  for 
a  new  trial. 

Action  by  the  husband  against  bis  wife  and  an- 
other, with  whom  she  sustained  concubinal  intimacy 
before  her  marriage,  to  recover  damages  for  fraud 
and  deceit,  the  defendants  having  conspired  to  in- 
duce the  plaintiff,  by  means  of  false  representations 
of  the  woman's  chastity,  to  marry  her,  and  the 
plaintiff,  relying  upon  the  truth  of  the  representa- 
tions, and  believing  her  to  have  been  chaste,  having 
married  the  woman.  At  the  time  of  the  marriage 
the  woman  was  pregnant  by  her  co-defendant,  and 
tliis  action  was  instituted  subject  to  her  accouche- 
ment. The  marriage  was  not  annulled,  and  judg- 
ment was  recovered  against  the  male  concubinary 
and  conspirator  only,  the  action  having  been  aban- 
doned as  against  the  other  defendant. 

Wheeler  H.  Peekham,  for  appellant. 

August  P.  Wagener,  for  respondent. 

Bischofp,  J.  Though  the  defendant-appellant 
on  the  trial  denied  his  concubinage  with  the  plain- 
tiffs wife,  the  paternity  of  the  child  born  subse- 
quent to  the  marriage,  and  the  making  of  any  rep- 
resentation of  the  woman's  chastity  to  induce  the 
plaintiff  to  marry  her,  the  testimony  of  the  plaintiff 
and  of  his  wife  was  abundant  to  establish  the  fdcts 
denied  and  conspicuously  denounced  the  denials  as 
untrue.  Nor  were  the  representations  mere  matter 
of  opinion.  The  illicit  relations  which  had  sub- 
sisted between  the  defendant-appellant  and  the 
woman  endowed  the  former  with  personal  knowl- 
edge of  her  defilement.  When  therefore  he  repre- 
sented her  to  be  chaste,  he  was  aware  that  the  con- 
trary was  the  fact.  Hence  his  representation  was  a 
misrepresentation  of  a  fact.  It  was  the  province  of 
the  jury  to  determine  the  credibility  of  the  wit- 
nesses called  to  support  or  refute  the  allegations  of 
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the  complaint,  and  the  jury  having  accepted  the 
facts  as  they  were  testified  to  by  the  plaintiff  and 
bis  wife,  we  may  marvel  at  the  former's  credulity, 
but  are  concluded  upon  the  facts  by  the  judgment 
of  affirmance  of  the  court  below,  in  the  presence  of 
evidence,  however  slight  or  however  incredible  it 
may  seem  to  us,  which  tends  to  support  the  verdict 
in  its  essential  particulars. 

The  action  was  not  maintainable  by  the  plaintiff 
against  bis  wife  because  of  her  participation  in  the 
fraud  perpetrated  upon  him.  The  common-law 
unity  of  husband  aud  wife  operates  to  preclude 
cither  spouse  from  successfully  maintaining  an  ac- 
tion for  damages  iu  tort  against  the  other.  1  Am.  & 
Eng.  Encyc.  Law,  823;  Dicey  Parties,  chap.  16, 
rule  67,  p.  297 ;  Schultz  v.  Schultz,  88  N.  Y.  644, 
rev'g  27  Hun,  26;  Abbott  v.  Abbott,  21  Am.  Rep. 
27;  Stew.  Husb.  &  W.,  §  53.  The  legal  incapacity 
of  the  wife  to  be  joined  as  a  co-defendant  however 
did  not  exonerate  the  defendant-appellant.  Joint 
tort-feasors  may  by  proceeded  against  severally  as 
well  as  jointly  (Cooley  Torts  [2d  ed.],  153;  Dicey 
Parties,  chap.  25,  rule  98,  p.  448) ;  and  neither  can 
object  because  the  other's  liability  is  not  sought  to 
be  enforced.     Dyett  v.  Hyman  et  al.,  129  N.  Y.  351. 

At  common  law  the  husband  was  liable  eiviliter 
for  his  wife's  torts,  whether  committed  by  her  be- 
fore or  during  marriage  (Dicey  Parties,  chap.  30, 
rule  107,  p.  477 ;  2  Lawsou  Rights,  Rem.  &  Pr. 
1329;  Cooley  Torts  [2d  ed.],  131;  Schoul.  Husb.  & 
W.,  §  130;  Tyler  Inf.&Cov.  359;  Holtz  v.  Dick,  51 
Am.  Rep.  791-823;  Rowe  v.  Smith,  45  N.  Y.  230; 
Baum  v.  Mullen,  47  id.  477),  but  this  liability  has 
been  radically  changed,  and  he  is  no  longer  liable 
for  her  torts  unless  committed  by  actual  coercion  or 
instigation  of  the  husband.    Chap.  51,  Laws  1890. 

The  evidence  was  abundant  to  establish  the  col- 
lusive character  of  the  representations  made  by  the 
plaintiff's  wife  and  the  defendant-appellant  to  in- 
duce the  plaintiff  to  conclude  marriage  with  the 
woman ;  but  assuming  that  this  was  not  so,  it  yet 
remained  that  the  defendant-appellant  made  the 
false  and  fraudulent  representations,  upon  the  faith 
of  which  the  plaintiff  assumed  the  marriage  rela- 
tion, with  all  the  obligations  of  the  husband  which 
the  marriage  status  implies.  Hence,  though  the 
conspiracy  charged  was  not  proved,  the  action  was 
maintainable  and  a  recovery  therein  sanctioned,  pro- 
vided legal  damage  was  shown.  "  Where  the  ac- 
tion is  brought  against  two  or  more  concerned  in 
the  wrong  done,  it  is  necessary,  in  order  to  recover 
against  all  of  them,  to  prove  a  combination  or  joint 
act  of  all.  For  this  purpose  it  may  be  important  to 
establish  the  allegation  of  a  conspiracy.  But  if  it 
turn  out  on  the  trial  that  only  one  was  concerned, 
the  plaintiff  may  still  recover,  the  same  as  if  such 
one  had  been  sued  alone.    The  conspiracy  or  com- 


bination is  nothing  so  far  as  sustaining  the  action 
goes,  the  foundation  of  it  being  the  actual  damage 
done  to  the  party."  Hutchins  v.  Hutchins,  7  Hill, 
104. 

"  But  if  there  be  no  evidence  of  conspiracy,  the 
plaintiff  may  recover  against  one  alone,  where  there 
is  sufficient  evidence  against  him,  though  not 
enough  against  the  other.  This  being  an  action 
founded  in  tort,  one  defendant  may  be  found  guilty 
and  the  other  have  a  verdict  in  his  favor.  The  dam- 
age here  is  the  gist  of  the  action,  not  the  conspir- 
acy. The  plaintiff  showed  damage,  and  if  it  re- 
sulted from  the  wrongful  acts  of  the  defendants,  or 
either  of  them,  the  plaintiff  was  entitled  to  re- 
cover." Jones  v.  Baker  et  al.,  7  Cow.  455.  See 
also  Sheple  v.  Page,  12  Vt.  519,  and  Lee  v.  Kendall, 
56  Hun,  610. 

A  more  serious  question  arises  as  to  whether  or 
not  the  plaintiff  has  established  a  legal  right  to  re- 
cover at  all  as  against  appellant.  Not  every  wrong 
perpetrated  by  one  person  upon  another  is  action- 
able. To  be  actionable  the  wrong  must  be  accom- 
panied by  an  injury  to  the  person,  reputation,  prqp- 
erty  or  marital  rights  of  the  plaintiff.  For  the 
wounded  moral  sensibilities  of  a  person,  unaccom- 
panied by  an  injury  to  his  person,  reputation,  prop- 
erty or  marital  rights,  the  law  will  not  afford  relief 
by  way  of  damages.  A  mere  moral  outrage  inflicted 
by  one  person  upon  another  is  injuria  tine  damno, 
and  the  legal  aphorism  ubijutibiremedium  (Brown's 
Maxims  [8th  ed.],  191)  must  be  accepted  with  the 
qualification  that  it  applies  only  to  a  legal  right 
as  distinguished  from  a  moral  right.  Cooley 
Torts  (2d  ed.),  20;  1  Suth.  Dam.,  §  3.  Accord- 
cordingly  when  the  wrongful  act  complained  of  is 
not  cognizable  in  law  as  one  for  which  damages  will 
be  awarded,  the  action  is  not  maintainable.  Com- 
mercial Bank  v.  Ten  Eyck,  48  N.  Y.  305;  People  v. 
Stephens,  71  id.  541;  Knapp  v.  Roche,  94  id.  329. 
But  the  husband  is  entitled  to  compensation  for  the 
loss  of  the  services  of  his  wife  (Uransky  v.  Dry  Dock, 
E.  B.  &  B.  R.  Co.,  188  N.  Y.  304 ;  Blaechinska  v. 
Howard  Mission,  etc.,  180  id.  487),  and  of  such 
services  the  plaintiff  was  deprived  by  the  accouche- 
ment of  his  wife  owing  to  her  premarital  pregnancy 
by  the  defendant.  The  injury  to  the  plaintiffs 
property  in  his  wife's  services  was  inflicted  simulta- 
neously with  the  marriage  induced  by  the  fraud  of 
the  defendant-appellant.  Post-marital  accouche- 
ment of  the  wife  indicates  in  a  degree  the  extent  of 
the  injury.  However  sordid  a  mercenary  considera- 
tion of  the  facts  may  seem,  and  however  repugnant 
it  may  be  to  relieve  the  plaintiff  by  the  award  of 
damages  for  his  wife's  premarital  incontinence,  the 
novelty  of  the  case  should  not  be  permitted  to  serve 
as  a  shield  to  the  perpetrator  of  the  fraud,  while  the 

facts  may  be  brought  within  the  operation  of  legal 
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principles  which  will  sustain  the  recovery;  and 
were  it  necessary  to  support  the  cause  of  action  on 
the  technical  ground  of  loss  of  services  alone,  we 
are  not  prepared  to  say  the  action  would  not  lie ; 
but  such  support  is  by  no  means  necessary  to  the 
validity  of  the  judgment,  because  within  the  law 
the  damage  done  plaintiff  by  appellant  is  a  personal 
injury,  and.  as  such  may  be  redressed  without  resort 
to  any  technical  fiction  of  the  common  law. 

Our  Code  (§  3342)  classifies  injuries  as  "  injuries 
to  property"  and  "personal  injuries,"  and  while  so 
classifying,  wisely  does  not  attempt  a  definition 
thereof;  it  has  adopted  practically  the  classification 
of  common-law  actions  in  rem  and  in  personam. 
The  Code  says:  "Personal  injury  includes  libel, 
slander,  criminal  conversation,  seduction  and  mali- 
cious prosecution;  also  assault,  battery,  false  im- 
prisonment or  other  actionable  injury  to  the  person 
either  of  the  plaintiff  or  of  another." 

Practically,  after  enumerating  certain  wrongs  de- 
nominated "personal  injuries,"  the  Code,  with  a 
flexibility  born  of  common-law  wisdom,  gives  a  test 
to  determine  what  belongs  to  the  classification  "  or 
other  actionable  injury  to  the  person  either  of  the 
plaintiff  or  of  another."  The  test  to  be  applied  is: 
If  an  injury  to  the  person  either  of  the  plaintiff  or 
of  another  be  actionable,  it  is  a  personal  injury. 

The  marital  relation  gives  to  the  husband  as  well 
as  to  the  wife  conjugal  duties  and  rights.  The 
rights  and  duties  are  among  the  most  sacred  that 
can  be  cherished  among  men,  and  it  would  be  an 
anomaly  in  our  law  if  the  disturber  of  these  sacred 
rights  by  fraud  could  not  be  made  to  compensate 
for  their  loss.  The  degree  of  wrong  to  such  a  rela- 
tion as  manifested  in  the  case  at  bar  can  be  meas- 
ured by  no  rule  of  pecuniary  loss,  nor  is  such  loss 
necessary  to  be  proved  to  support  the  action.  Her- 
manz  v.  James,  32  How.  142;  Rinehart  v.  Bills,  82 
Ho.  534;  Bennett  v.  Bennett,  116  N.  T.  584. 

The  true  basis  of  the  action  is  the  loss  of  consor- 
tium, or  the  right  of  a  husband  to  the  conjugal  so- 
ciety of  his  wife,  and  if  the  husband  can  maintain 
an  action  for  enticing  away  his  wife  he  certainly 
ought  to  be  permitted  to  recover  under  the  condi- 
tions existing  in  the  case  at  bar.  He  certainly  is 
just  as  much  deprived  of  the  comfort,  aid  and  so- 
ciety of  his  wife  in  the  latter  as  in  the  former  case, 
and  indeed  the  degree  of  injury  may  be  much  greater. 

The  novelty  of  the  action  may  be  accounted  for 
from  the  fact  that  the  enabling  acts  relating  to  the 
rights  of  husband  and  wife  and  married  women 
have,  while  enlarging  the  rights  and  privileges  of 
the  married  woman,  at  the  same  time  relieved  the 
husband  from  responsibilities  and  duties  which  by 
common  law  were  borne  by  him.  These  enabling 
acts  have  also  given  to  the  husband  rights  which 
may  entitle  him  to  bring  actions  where  he  other- 
wise would  not  have  had  the  right  to  bring  them. 


At  common  law,  while  the  ordinary  actions  were 
provided  for  by  appropriate  forms,  there  was  also 
the  right  to  have  a  special  action  on  the  case  when 
circumstances  transpired  which  could  not  be 
brought  within  the  forms  of  actions  then  existing. 
This  was  done  that  there  might  be  no  wrong  with- 
out proper  remedy,  either  by  law  as  settled,  or 
within  the  province  of  the  court  to  settle,  to  meet 
appropriately  the  facts  of  the  proposed  action. 

It  is  therefore  not  strange  in  this  age,  wherein 
the  complexities  of  business  and  social  life  continu- 
ally present  new  problems  to.  solve,  that  facts 
should  arise  requiring  substantially  an  application 
of  the  principle  underlying  the  theory  of  the  action 
on  the  case  at  common  law  to  new  facts  and  cir- 
cumstances as  they  may  present  themselves  to  the 
courts.  The  right  to  so  consider  the  matter  we 
believe  to  have  been  expressly  provided  for  by  the 
Code  in  its  classification  of  personal  injuries  as  indi- 
cated herein,  and  while,  if  necessary  to  do  so,  we 
might  uphold  the  judgment  in  this  action  upon  the 
technical  fiction  of  loss  of  services,  we  prefer  to 
place  it,  where  we  have  no  doubt  it  properly  be- 
longs, as  a  personal  injury,  and  as  directly  affecting 
the  true  basis  of  such  an  action ;  that  is,  the  loss  to 
the  husband  of  his  full  enjoyment  of  the  conjugal 
society  of  his  wife  because  of  the'  tort  or  fraud  of 
the  defendant. 

The  defendant-appellant  cannot  be  permitted  to 
avail  himself  of  the  plaintiff's  ratification  of  the 
marriage  upon  discovery  of  the  fraud.  The  right 
to  repudiate  the  marriage  was  personal  to  the  plain- 
tiff. His  ratification  of  it  may  have  rendered  the 
marriage  indissoluble,  but  in  analogy  with  the  gen- 
eral rule,  the  plaintiff  was  permitted  to  affirm  the 
marriage  contract,  and  to  insist  upon  reparation  for 
the  injury  inflicted  by  the  fraud.  It  does  not  rest 
with  the  perpetrator  of  the  fraud  to  insist  that  his 
victim  should  have  availed  himself  of  particular 
means  for  extrication  from  his  predicament. 

No  error  is  presented  by  any  exception  in  the 
record.  The  judgments  of  the  General  and  Trial 
Terms  of  the  court  below  should  be  affirmed,  with 
costs. 

Daly,  C.  J.,  concurs. 

Prtob,  J.  (dissenting).  The  late  moment  at 
which  the  prevailing  opinion  is  submitted  to  me 
precludes  the  possibility  of  an  elaborate  argument 
in  support  of  my  dissent.  I  must  be  content  with 
a  simple  statement  of  the  propositions  of  law 
deemed  antagonistic  to  the  decision  of  the  major- 
ity. 

The  action  is  for  deceit,  and  the  false  representa- 
tion alleged  is  of  the  chastity  of  the  woman, 
whereby  the  plaintiff  was  induced  to  marry  her. 

Is   actionable  fraud  predicable  of  such  a  false- 
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hood?  An  affirmative  answer  to  the  inquiry  is  au- 
thorized by  no  dictum  in  the  books  or  adjudication 
in  the  reports. 

If  it  be  said  ubijus  ibi  remedium,  still  "  an  injury 
cognizable  by  law  must  be  shown  to  have  been  in- 
flicted on  the  plaintiff."  Broom  Maxims,  103.  In 
the  constitution  of  actionable  fraud  damage  is  an 
indispeusable  element.  But  where  is  the  damage 
to  the  plaintiff?  In  the  legal  sense,  damage  is  pe- 
cuniary detriment.  The  law  knows  no  measure  or 
recompense  for  fraud  otherwise  than  by  money.  Of 
such  damage  what  has  the  plaintiff  suffered?  It  is 
answered,  in  deprivation  of  the  consortium  and  con- 
jugal service.  Waiving  the  fact  that  no  loss  of 
consortium  ensued  from  the  fraud — the  plaintiff  con- 
tinued to  cohabit  with  the  woman  after  discovery 
of  the  fftmd — the  loss  of  service,  if  auy,  was  not  the 
effect  of  a  violation  of  plaintiff's  marital  right.  At 
the  time  of  the  false  representation  the  woman  was 
not  his  wife.  Supposing  that,  upon  disclosure  of 
the  deceit,  be  had  repudiated  her,  that  would  not 
have  been  in  consequence  of  any  wrong  done  him  as 
husband,  for  at  the  time  of  the  wrong  he  was  not  a 
husband.  On  the  other  hand,  though  he  kept  the 
woman  after  discovery  of  the  fraud,  and  by  reason 
of  her  pregnancy  was  subjected  to  loss,  that  loss  was 
still  not  the  consequence  of  any  violation  of  bis 
marital  right,  for  when  the  fraud  was  practised  he 
had  no  marital  right. 

Every  action  ever  prosecuted  by  a  husband  for 
loss  of  consortium  or  service — criin.  con.,  alienating 
affection,  enticing  away,  personal  injury — was  a 
wrong  done  during  the  subsistence  of  the  conjugal 
relation,  and  in  violation  of  conjugal  right.  Here, 
we  repeat,  the  deceit  was  before  the  marriage,  and 
was  without  effect  upon  marital  right. 

The  fraud  in  question  wants  the  essential  elements 
of  an  actionable  tort.  But  for  the  wrong  of  which 
the  plaintiff  complains  the  law  has  provided  an  ap- 
propriate remedy.  Enticed  by  fraud  into  marriage 
with  a  woman  unworthy  of  his  embraces,  his  redress 
was  to  repudiate  her,  and  the  court  would  have  ab- 
solved him  from  the  matrimonial  bond.  He  would 
have  been  restored  then  to  his  status  quo,  and  his 
honor  left  without  blemish.  Instead  however  of 
recourse  to  the  redress  open  to  him,  he  elects  to  sub- 
mit to  the  fraud  and  to  ubide  by  its  consequences. 
He  confesses  that  he  continued  for  six  months  to 
cohabit  with  the  woman  after  the  birth  of  the  bas- 
tiird  and  the  discovery  of  the  fraud.  And  yet  he 
asks  the  court  to  compensate  him  for  a  wrong  which 
he  deliberately  ratifies  and  condones. 

Ante-nuptial  pregnancy  by  another  than  the  hus- 
band is  no  ground  of  divorce  after  cohabitation  with 
knowledge  of  the  fact.  "Cohabitation  after  knowl- 
edge would,  of  course,  be  an  asseut  to  the  fraud." 
Bigclow  Fraud,  553,  note  6.     If  an  assent  to  the 


fraud  in  favor  of  the  wife,  why  not  for  the  benefit 
of  her  accomplice?  Assent  to  the  act  is  forgivenoss 
of  the  actor.  Assent  eliminates  from  the  act  its 
tortious  quality,  and  no  one  is  thereafter  responsible 
for  it  in  an  action  for  damages. 

If  indeed  the  plaintiff  were  the  man  of  outraged 
sensibility  he  would  fain  represent  himself,  I  should 
be  disposed  to  strain  legal  principle  to  the  utmost 
in  reparation  of  his  wrong.  But  when  I  consider 
that  he  still  took  the  woman  to  his  bosom  after 
revelation  of  the  shocking  perfidy  she  had  perpe- 
trated upon  him ;  that  he  then  employed  her  in  a 
conspiracy  to  extort  money  from  the  defendant, 
and  that  now  it  is  through  her  instrumentality  as  a 
witness  that  he  recovers  a  judgment  for  $2,000,  I 
cannot  but  regard  the  action  as  an  experiment  in 
blackmailing  by  legal  process.  My  associates  view 
the  case  differently,  but  such  being  my  conviction 
of  its  character,  I  decline  to  overthrow  fundamental 
and  immemorial  principles  in  carrying  it  to  a  tri- 
umphant consummation. 


HE  TOOK  AN  EXCEPTION. 

ri  iHE  bar  is  having  a  quiet  laugh  at  the  expense  of 
1  Lawyer  W ,  who  recently  argued  a  case  be- 
fore the  Supreme  Court  of  Errors.     When  Lawyer 

W. reached  the  Supreme  Court  chambers  on  the 

morning  assigned  for  the  hearing  of  his  cause,  he 
discovered  that,  owing  to  the  illness  of  one  of  the 
Supreme  Court  justices,  a  judge  of  the  Superior 
Court  had  been  called  in  to  sit  with   the  higher 

court.     This  did  not  please  Lawyer  -W ,  who 

therefore  addressed  Chief  Justice  Andrews  as  fol- 
lows : 

"  Your  honor,  I  claim  my  constitutional  right  of 
arguing  this  cause  before  a  full  bench." 

"lam  very  sorry,   Mr.   W ,"  responded  the 

chief  justice,  "but  I  do  not  see  what  redress  you 
have  unless  " — and  the  chief  justice  looked  covertly 
at  the  associate  justices — "unless,"  he  added, 
"  you  take  an  exception." 

"  Very  well.  Will  your  honor  kindly  note  an  ex- 
ception ?  " 

The  dignity  of  our  highest  tribunal  was  sadly 
shaken  by  the  laughter  which  followed,  but  Lawyer 

W will  go  down  to  history  as  the  first  man  to 

note  an  exception  to  a  ruling  of  the  Supreme  Court 
of  Errors. — Hartford  Post. 


The  will  of  the  late  Sir  Francis  Johnson,  the 
eminent  Canadian  judge,  just  filed  for  probate  at 
Montreal,  is  in  the  form  of  a  letter  addressed  to 
"  My  Dear  Son,"  and  begins  with  the  declaration 
that  he  had  so  little  to  leave  that  it  seemed  almost 
ridiculous  to  give  any  directions  about  its  disposi- 
tion. 
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&bstxncts  of  Recent  Jjeeiaixms. 

Alimony — sequestration  of  income  of  trust 
fund. — In  an  action  in  equity  founded  upon  a  do- 
mestic judgment  of  divorce  awarding  alimony, 
where  it  appears  that  the  husband  has  fled  the  ju- 
risdiction and  has  failed  and  refuses  to  pay  such  all' 
mony,  the  court  has  power  to  direct  the  application 
of  the  income  of  a  trust  fund  within  its  jurisdiction, 
of  which  the  husband  is  eettui  que  trust  to  the  pay- 
ment of  the  alimony.  To  avoid  multiplicity  of  ac- 
tions the  judgment  may  direct  the  application  of 
such  income  indefinitely  as  it  accrues  to  the  satis- 
faction of  claims  for  alimony  as  they  mature.  Such 
power  is  not  founded  on  a  technical  relation  of 
creditor  and  debtor  between  husband  and  wife 
created  by  the  decree  of  divorce,  but  on  the  right 
of  the  wife  and  children  to  be  supported  out  of  the 
trust  income,  in  case  the  husband  refuses  or  is  un- 
able to  properly  support  them  out  of  other  funds  or 
means,  which  right  is  included  in  the  personal  use 
to  which  a  tni6t  income  is  primarily  applicable,  and 
is  therefore  paramount  to  claims  of  mere  creditors  of 
the  husband.  Where  it  appears  that  the  husband 
has  other  means  adequate  for  his  own  support,  and 
that  the  annual  income  from  the  trust  fund  does  not 
exceed  the  annual  amount  awarded  for  alimony,  the 
whole  income  may  be  applied  to  the  payment  of  the 
alimony.  Wetmore  v.  Wetmore,  N.  Y.  Sup.  Ct., 
Gen.  Term,  First  Dept.,  June,  1894. 

Elbctbic  railroads. — Street  cars  propelled  by 
electricity,  running  along  a  public  highway,  it  is 
held  in  Newark  Passenger  R.  Co.  v.  Blocb  (N.  J.), 
22  L.  R.  A.  374,  cannot  be  run  at  a  rate  of  speed 
which  is  incompatible  with  the  lawful  and  custom- 
ary use  of  the  highway  by  others.  This  is  a  decis- 
ion of  great  importance,  as  the  wonderful  extension 
of  electric  car  lines  has  made  the  question  a  practi- 
cal one  in  nearly  every  city  and  to  nearly  every  in- 
dividual. The  court  holds  that  there  is  no  just 
analogy  between  the  right  of  such  a  railway  com- 
pany and  that  of  an  ordinary  railroad  company  run- 
ning trains  across  a  highway  at  grade,  and  that  no 
public  demand  undefined  and  unrecognized  by  law 
can  justify  a  speed  greater  than  is  consistent  with 
the  safety  of  persons  on  highways. 

Insurance — contract — what  law  governs. — A 
Vermont  corporation  did  business  as  a  life  insurance 
company  in  the  State  of  New  York,  having  an  office 
and  an  agent  in  New  York  city.  A  resident  of  New 
Jersey  effected  insurance  in  such  company  by  deliv- 
ering, through  his  agent,  an  application  to  its  gen- 
eral agent  in  New  York.and  receiving  the  policy  there 
from  such  general  agent.  Held,  that  the  contract 
of  insurance  was  a  New  York  contract,  and  subject 
to  the  laws  of  that  State  as  to  forfeiture  for  non- 


payment of  premiums.  Hick*  v.  National  Life  Ins. 
Co.,  U.  S.  Circ.  Ct.  A  pp.,  So.  Dist.  N.  Y.,  60  Fed. 
Rep.  690. 

Larceny  of  bank  check — value. — In  Burrows 
v.  State,  decided  in  the  Supreme  Court  of  Indiana, 
in  April,  1894  (37  N.  E.  Rep.  271),  it  was  held  that 
where  larceny  of  a  bank  check  is  charged,  the  ques- 
tion of  its  value  is  for  the  jury,  and  it  is  error  to  in- 
struct them  that  a  check  drawn  on  a  bank  where 
the  maker  has  funds  sufficient  to  meet  it,  is  pre- 
sumptively of  some  value. 

Married  woman's  separate  estate — liability 
for  husband's  debts. — In  Garner  v.  Second  Nat. 
Bank,  14  Sup.  Ct.  Rep.  390,  decided  by  the  Su- 
preme Court  of  the  United  States,  a  husband  having 
possession  of  his  wife's  entire  estate,  which  he  man- 
aged for  her,  purchased  and  improved  real  property 
wholly  with  her  money,  under  an  explicit  assurance 
by  him  before  the  purchase,  on  which  she  relied, 
that  the  property  would  be  put  in  her  name.  With- 
out her  kuowledge  he  caused  the.  conveyance  to  be 
made  to  himself.  On  her  request,  after  discovering 
this  fact,  and  after  he  had  become  financially  em- 
barrassed, but  before  any  rights  of  attaching  cred- 
itors had  intervened,  he,  owing  her  more  than  the 
amount  of  her  money  so  expended,  for  the  purpose 
of  satisfying  the  debt,  in  good  faith  conveyed  the 
property  to  her  brother,  that  it  might  be  conveyed 
to  her,  which  was  done.  No  representations  that 
her  husband  owned  the  property  had  been  made  by 
the  wife,  or  with  her  knowledge,  and  no  fraud  was 
imputed  to  her.  It  was  held  that,  as  against  at- 
tachments for  the  husband's  debts  levied  after  the 
conveyance  to  the  wife,  she  was  entitled  to  the 
property.  Mr.  Justice  Harlan  delivered  an  exhaust- 
ive opinion,  in  the  course  of  which  he  distinguished 
the  case  of  Humes  v.  Scruggs,  94  U.  S.  23. 

Negligence — accidental  shooting  of  another 
while  hunting. — In  Hankins  v.Watkins,  decided  by 
the  General  Term  of  the  New  York  Supreme  Court, 
Fourth  Department,  May,  1894  (28  N.  Y.  Supp. 
867),  it  was  held  that  one  who  negligently  shoots 
another  while  buuting  is  liable  for  the  injury  caused 
thereby,  though  he  did  not  kuow  of  the  presence  of 
such  other  person. 

Waters. — The  navigation  of  the  stream  is  not  the 
only  public  use  to  which  these  public  waters  may 
be  applied.  The  right  to  draw  from  them  a  supply 
of  water  for  the  ordinary  use  of  cities  in  their  vicin- 
ity is  such  a  public  use,  and  this  right  is  not  affected 
by  the  fact  that  consumers  are  charged  for  water 
used,  as  a  means  of  paying  the  cost  of  maintaining 
the  plant.  Minneapolis  Mill  Co.  v.  Hoard  Water 
Commissioners  of  City  of  St.  Paul  (Minn.),  58  N.  W. 
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THE  printing  bills  would  be  very  greatly  reduced 
if  the  Constitutional  Convention  were  to  pass 
a  rule  requiring  delegates  to  think  at  least  twice  be- 
fore introducing  amendments. — Po»t-Erpre»». 

Mr.  Justice  Hawkins,  whilst  hearing  a  case  in  the 
Queen's  Bench  Division,  remarked  to  a  witness: 
"  You  seem  very  fond  of  talking.  Let  me  tell  you 
that  time  here  is  very  valuable,  and  while  you  are 
talking  it  costs  about  half-a-crown  every  minute. 
Someone  will  have  to  pay  it." 

It  is  reported  that  a  member  of  the  Dutchess 
County  Medical  Society  has  just  been  suspended  for 
a  year  on  the  ground  that,  having  teatified  in  court 
against  another  member  who  was  accused  of  mal- 
practice in  treating  a  broken  arm,  he  became  thereby 
guilty  of  unprofessional  conduct. 

A  loquacious  lawyer  was  arguing  once  before 
Lord  Esher  and  other  judges,  and  one  of  them  sug- 
gested that  the  points  should  have  been  raised  in 
the  lower  courts.  "I  did  try,"  said  the  lawyer, 
"but  their  lordships  stopped  me."  Lord  Esher 
leaned  forward  eagerly  and  said:  "They  stopped 
you,  did  they?  How  did  they  do  it?" 

Sir  Fletcher  Norton,  noted  for  his  scant  courtesy 
and  arrogance,  while  arguing  a  point  of  law  before 
Lord  Mansfield,  relating  to  manorial  rights,  pro- 
ceeded to  cite  his  personal  experience  in  the  subject 
in  issue.  "lean  illustrate  the  point,  my  lord,  in 
my  own  case,  for  I  have  two  little  manors."  "  We 
all  know  that,  Sir  Fletcher,'  interposed  the  chief 
justice,  with  his  blandest  smile. — Pall  Mall  Gazette. 

Counsel  (to  talesman)  —  "  Have  you  any  knowl- 
edge of  any  thing  in  this  world?"  Talesman —  "I 
have  not."  Counsel  —  "Do  you  know  enough  to 
come  in  out  of  the  rain?  "  Talesman  —  "  I  do  not." 
Counsel  —  "  If  you  were  standing  on  a  railroad 
track,  and  an  express  train  approached  at  a  speed 
of  ninety  miles  an  hour,  would  you  step  out  of  the 
way?"  Talesman — "I  would  not."  Chorus  of 
lawyers —  "Step  right  into  the  jury-box." — Chicago 
Standard. 

Of  Sergeant  Arabin,  who  had  not  a  clear  method 
of  speech,  it  is  related  that  he  said  to  one  criminal : 
"  Prisoner  at  the  bar,  if  ever  there  was  a  clearer  case 
than  this  of  a  man  robbing  his  master,  this  case  is 
that  case."  At  another  time  he  said :  "  Prisoner  at 
the  bar,  you  have  been  found  guilty  on  several  in- 
dictments, and  it  is  in  my  power  to  subject  you  to 
transportation  for  a  period  very  considerably  beyond 
the  term  of  your  natural  life,  but  the  court,  in  its 
mercy,  will  not  go  as  far  as  it  lawfully  might  go, 
and  the  sentence  is  that  you  be  transported  for  two 
periods  of  seven  years  each." 


The  following  comedy  was  performed  in  New 
York  city  recently:  Scene  —  The  Tombs  Police 
Court.  Police  justice  (to  witness  from  country)  — 
"  What  is  your  name? "  Witness  from  the  country 
—  "I  won't  tell  you,  b'gosh !  I  know  your  game. 
You'll  git  my  name,  and  as  soon  as  I  go  out  o'  here 
some  other  blamed  rascal  '11  come  up  an'  ask  me  how 
'Mandy  an'  the  children  is,  an'  when  I  saw  my  son, 
the  cashier  in  our  bauk  down  at  the  Corners.  I 
know  your  game  —  green  goods.  I  wont  tell  you 
my  name,  b'gosh ! " 

It  was  at  one  time  supposed — and  still  is  by  a  good 
many — that,  if  a  person  who  is  not  a  medical  practi- 
tioner takes  upon  himself  to  prescribe  for  a  patient, 
and  the  patient  dies,  the  prescriber  would  be  amen- 
able to  the  law.  But  this  is  not  so.  If  the  pre- 
scriber does  his  best,  but  owing  to  some  unfortunate 
mistake,  the  patient  dies,  he  is  not  any  more  amen- 
able to  the  law  than  a  regular  practitioner.  There 
must  be  gross  rashness  or  want  of  caution,  so  Mr. 
Justice  Patterson  held  in  Reg.  v.  Salmon  (unre- 
ported). This  is  too  encouraging  to  the  amateur 
doctor — worst  form  of  all  amateurism.  When  we 
find  that  the  prisoner  in  the  case  in  question  had 
prescribed  twenty  of  No.  1  of  Morrison's  pills  at 
night,  and  twenty  of  No.  2  in  the  morning,  we  feel 
the  jury  could  hardly  do  any  thing  else  but  find 
him  guilty,  though  they  recommended  him  to  mercy 
— Law  Timet. 

Four  men  in  India,  partners  in  business,  bought 
several  bales  of  India  rugs,  and  also  some  cotton 
bales.  That  the  rats  might  not  destroy  the  cotton 
they  purchased  a  cat.  They  agreed  that  each 
should  own  a  particular  leg  of  the  cat,  and  each 
adorned  with  beads  and  other  ornaments  the  leg 
thus  apportioned  to  him.  The  cat  by  accident  in- 
jured one  of  its  legs.  The  owner  of  that  member 
wound  around  it  a  rag  soaked  in  oil.  The  cat, 
goiug  too  near  the  hearth,  set  this  rag  on  fire,  and 
being  in  great  pain,  rushed  in  among  the  cotton 
bales,  where  she  was  accustomed  to  hunt  rats.  The 
cotton  and  rugs  thereby  caught  fire,  and  they  were 
burned  up— a  total  loss.  The  three  other  partners 
brought  suit  to  recover  the  value  of  the  goods  de- 
stroyed, against  the  fourth  partner,  who  owned  this 
particular  leg  of  the  cat.  The  judge  examined  the 
case,  and  decided  thus:  "The  leg  that  had  the 
oiled  rag  on  it  was  hurt;  the  cat  could  not  use  that 
leg;  in  fact,  it  held  up  that  leg,  and  ran  with  the 
other  three  legs.  The  three  unhurt  legs  therefore 
carried  the  fire  to  the  cotton,  and  are  alone  culpable. 
The  iujured  leg  is  not  to  be  blamed.  The  three 
partners  who  owned  the  three  legs  with  which  the 
cat  ran  to  the  cotton  will  pay  the  whole  value  of  his 
share  of  the  bales  to  the  partner  who  was  the  proprie- 
or  of  the  injured  leg."     Djg .^  by  GoO< 
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THE  very  important  distinction  between 
guaranty  and  indemnity  has  been  care- 
fully considered  by  the  English  Court  of  Ap- 
peal in  the  case  of  Guild  &  Co.  v.  Conrad,  de- 
cided June  21st  and  reported  as  follows  in  the 
Solicitors'  Journal  of  June  30: 

This  was  a  motion  by  the  defendant  for  judgment  or  a  new 
trial  on  appeal  from  the  verdict  and  Judgment  at  the  trial  of 
the  action  before  Mathew,  J. ,  and  a  special  jury  on  May  7. 
The  defendant,  a  partner  in  the  firm  of  Conrad,  Wakefield  & 
Co.,  In  June,  1888,  gave  the  plaintiff  a  written  guaranty  for 
£5,000,  in  consideration  of  the  plaintiffs  allowing  the  firm  to 
draw  upon  him.  In  December,  1891,  the  firm's  overdraft  ex- 
ceeded £4,000,  and  the  plaintiff  declined  to  continue  to  take  up 
their  bills,  whereupon  the  defendant  verbally  undertook  to 
provide  funds  to  meet  bills  of  the  firm  for  £5,960  then  falling 
due,  and  again  in  January,  1893,  undertook  verbally  to  provide 
funds  to  meet  other  bills  of  the  firm  for  £5,280  then  falling 
due.  The  action  was  brought  to  recover  (inter  alia)  the  above 
sums  of  £5,000,  £5,950,  and  £5,280.  At  the  trial  the  defendant 
denied  that  he  gave  any  promise  of  guaranty  or  indemnity  in 
December,  1891,  or  January,  189*.  The  jury  found  that  the 
defendant  verbally  undertook  to  provide  funds  to  meet  the 
bills  for  £5,950  and  £5,280,  in  December,  1891,  and  January, 
1892.  The  learned  judge  thereupon  held  that  the  undertakings 
of  December,  1891,  and  January,  1892,  were  not  guaranties, 
and  were  not  therefore  required  to  be  in  writing  under  section 
4  of  the  Statute  of  Frauds,  and  that  the  plaintiff  was  entitled  to 
recover  upon  them.  The  defendant  appealed.  The  court 
(Lindley,  Lopes,  and  Davey,  L.  JJ.)  dismissed  the  appeal. 

Lindley,  L.  J.,  In  delivering  judgment,  said:  The  case  Is 
very  near  the  line.  The  jury  found  that  the  defendant  in 
December,  1891,  and  January,  1893,  undertook  verbally  to  meet 
the  bills  of  the  firm.  Thereupon  it  was  arranged  that  all  fur- 
ther questions  should  be  left  to  the  judge.  The  judge  then  ad- 
dressed his  mind  to  the  question  whether  the  defendant's 
promises  were  in  such  shape  that  thri  Statute  of  Frauds  ren- 
dered them  inoperative  because  they  were  not  in  writing,  or 
whether  they  were  in  such  shape  that  the  statute  did  not 
apply.  The  learned  judge  found  that  the  promises  were  not 
promises  to  pay  the  plaintiff  if  the  firm  did  not  pay,  but  were 
promises  to  find  funds  to  enable  the  plaintift*  to  meet  the  bills. 
It  was  said  that  the  contracts  were  conditional  upon  the  failure 
of  the  firm  to  meet  the  bills.  But  I  am  inclined  to  think  that 
the  defendant  did  promise  that  if  the  plaintiff  would  accept 
the  bills  of  the  firm,  be  would  take  care  that  they  were  met, 
and  that  the  plaintiff  accepted  the  bills  on  the  faith  of  that 
promise;  if  that  were  so  the  defendant  was  primarily  responsi- 
ble, and  the  promises  amounted  to  promises  to  indemnify,  and 
were  not  merely  guaranties,  and  therefore  this  case  is  indis- 
tinguishable from  Thomas  v.  Cook,  8  K.  &  C.  738,  where  it  was 
held  thatapromise  to  indemnify  was  not  within  the  wordsand. 
policy  of  the  statute;  see  also  Wildes  v.  Dudlow,  L.  R.,  19  Bq. 
198.  Thomas  v.  Cook  was  not  followed  In  Green  v.  Cresswell, 
10  A.  £  E.  455,  but  it  was  considered  to  be  right  in  Hargreaves 
v.  Parsons,  13  M.  &  W.  570,  and  Reader  v.  Kingham,  13  C.  B. 
(N.  8.)  344.  Thomas  v.  Cook  and  Wildes  v.  Dudlow  in  my  opin- 
ion are  good  law,  and  were  rightly  decided;  whether  or  not  Re 
Bolton,  8  Times  L.  R.  608,  Is  distinguishable  I  do  not  know.  I 
consider  therefore  that  these  promises  were  promises  to  In- 
demnify, and  that  the  statute  does  not  apply. 

In  commenting  upon  this  case,  the  Solicitors' 
Journal  says:  It  may  seem  strange  that  at  the 
Vol,  50  —  No.  2. 


present  day  a  case  involving  some  thousands  of 
pounds  should  turn,  as  this  case  did,  upon  the 
proper  construction  of  section  4  of  the  Statute 
of  Frauds,  and  the  only  explanation  which  can 
be  suggested  is  that  the  distinction  between  a 
contract  of  guaranty  and  a  contract  of  indemnity 
is  in  many  sets  of  circumstances  so  very  fine 
that  the  one  may  be  honestly  mistaken  for  the 
other  by  the  best-trained  minds.  That  some 
such  confusion  of  thought  has  existed  in  the 
minds  of  many  eminent  lawyers  is  apparent 
from  a  review  of  the  decisions  on  the  question. 
The  point  in  Guild  v.  Conrad  was,  shortly,  this 
—  whether  a  verbal  understanding  by  the  de- 
fendant to  provide  funds  to  meet  certain  bills 
which  had  been  accepted  by  the  plaintiff  at  the 
defendant's  request  was  or  was  not  an  agree- 
ment which  came  within  the  Statute  of  Frauds, 
and  ought  to  have  been  in  writing.  A  great 
part  of  the  controversy,  at  any  rate  in  the  court 
below,  turned,  no  doubt,  upon  what  in  fact  the 
undertaking  by  the  defendant  really  was,  and 
the  evidence  was  somewhat  conflicting,  but  the 
Court  of  Appeal  came  to  the  conclusion  that 
the  defendant's  promise  was  of  the  nature 
stated.  Now  it  must  be  remembered  that  by 
section  4  of  the  Statute  of  Frauds  "  no  action 
shall  be  brought  whereby  to  charge  *  *  * 
the  defendant  upon  any  special  promise  to  an- 
swer for  the  debt,  default,  or  miscarriage  of 
another  person  "  unless  the  agreement  or  some 
memorandum  thereof  is  in  writing,  and  the 
doubt  which  has  been  often  raised  is,  whether 
by  "  a  promise  to  answer  for  the  debt,  default, 
or  miscarriage  of  another  "  the  Legislature  in- 
tended to  include  the  contract  of  indemnity  as 
well  as  the  contract  of  guaranty. 

An  early  leading  case  on  the  point  was 
Thomas  v.  Cook  (1828),  8  B.  &  C.  728,  before 
the  Court  of  King's  Bench.  Here  a  continuing 
partner  (the  defendant)  procured  another  per- 
son (the  plaintiff)  to  join  him  in  a  bond  to  the 
retiring  partner  to  indemnify  him  against  the 
debts  of  the  firm,  and  the  plaintiff  alleged  that 
the  defendant  had  verbally  promised  to  indem- 
nify him  for  any  loss  he  might  incur  by  being 
party  to  the  bond.  The  court  held  that  the 
defendant's  promise  was  not  one  within  the 
statute. 

In  Wildes  v.  Dudlow  (1874),  23  W.  R.  435; 
L.  R.,  19  Eq.  198,  the  principle  of  Thomas  v. 
Cook  was  followed  by  Malins,  V.  C,  who  re- 
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viewed  the  authorities,  and  decided  that  where 

A.  joined  in  a  promissory  note  with  C,  at  the 
request  and  on  the  verbal  promise  of  B.  to  in- 
demnify him,  the  promise  by  B.  need  not  be 
in  writing.  The  learned  vice-chancellor  con- 
sidered that  the  apparently  conflicting  decision 
of  the  Court  of  Queen's  Bench  in  Green  v. 
Cresswetl  (1839),  10  A.  &  E.  453,  had  been 
overruled  by  the  judgment  in  Reader  v.  King  ham 
(1862),  11  W.  R.  366;  13  C.  B.  (N.  S.)  344,  but 
he  suggested  that  a  doubt  had  been  thrown  on 
the  latter  case  by  Mr.  Justice  Blackburn  in 
Mountstcphen  v.  Lakeman  (1870),  L.   R.,  5  Q. 

B.  613. 

Perhaps  the  result  of  all  the  authorities  is, 
that  this  part  of  the  section  of  the  Statute  of 
Frauds  refers  only  to  the  contract  of  guaranty, 
and  does  not  include  a  mere  contract  of  in- 
demnity, although  some  learned  text-writers 
express  a  doubt,  and  prefer  to  say  that  a  prom- 
ise to  indemnify  may  or  may  not  be  within  the 
statute,  according  to  circumstances.  See  De 
Coly.  Guar.  (1885)  48.  It  may  however  be 
doubted  whether  the  true  view  is  not  that  a 
mere  promise  of  indemnity  is  not  within  the 
statute,  though  a  promise  which  is  in  substance 
a  guaranty  cannpt  be  taken  out  of  it  by  being 
put  in  the  form  of  an  indemnity.  See  Pollock 
Con.  (1889)  158. 

In  whatever  way  the  proposition  is  stated, 
the  real  difficulty  undoubtedly  lies  in  the  ap- 
plication of  the  facts,  and  various  tests  have 
from  time  to  time  been  applied.  Thus,  in 
Hargreaves  v.  Parsons  (1844),  13  M.  &  W.  561, 
it  was  laid  down  that  the  statute  applies  only 
to  promises  made  "  to  the  person  to  whom  an- 
other is  already,  or  is  to  become,  answerable;  " 
and  this,  it  is  submitted,  is  the  true  test.  In 
other  words,  a  guaranty  is  a  promise  to  another 
person  in  his  capacity  of  creditor  to  secure  the 
payment  of  a  debt  payable  to  him,  whereas  an 
indemnity  is  a  promise  to  another  person  in  his 
capacity  of  debtor  to  secure  the  repayment  of 
a  debt  payable  by  him.  If  this  is  the  true  test, 
and  the  Solicitors'  Journal  applies  it  to  the  case 
of  Guild  v.  Conrad,  it  certainly  seems  to  be 
outside  the  statute,  for  the  plaintiff,  by  accept- 
ing the  bills,  became  liable  as  debtor  to  the 
holder,  and  had  to  meet  them,  whence  his  ac- 
tion against  the  defendant.  Until  the  recent 
decision  of  the  Court  of  Appeal,  the  state  of 
the  law  in   England  may  be  said  to  have  been 


somewhat  unsettled,  as  since  the  case  of  Wildes 
v.  Dudlow,  there  appears  to  have  been  no  de- 
cision precisely  in  point,  but  the  difficulty  of 
applying  the  law  to  the  particular  circumstances 
will  still  remain. 


In  the  case  of  Averell  v.  Second  National 
Bank,  22  Wash.  L.  R.  182,  the  Court  of  Ap- 
peals of  the  District  of  Columbia  has  decided 
a  question  of  considerable  interest  and  import- 
ance to  banks  and  depositors.  A.,  the  holder 
of  a  post-dated  check,  delivered  it  to  the  pay- 
ing teller  of  a  bank,  after  business  hours,  while 
the  teller  and  other  officers  were  at  the  bank 
attending  to  their  duties.  The  teller  promised 
to  pay  it  when  due,  and  enter  it  to  A's.  credit 
as  a  deposit,  and  had  him  write  his  signature 
on  the  "signature  book"  of  the  bank.  The 
cashier  knew  shortly  afterward,  that  the  chAk 
was  in  the  teller's  possession,  and  that  he  re- 
ceived it  from  A.  On  the  day  the  check  was 
payable,  the  drawer  had  funds  in  bank  to  meet 
it;  but  it  was  not  presented  until  the  close  of 
the  day,  when  the  drawer's  account  was  over- 
drawn. The  check  was  protested.  In  an  ac- 
tion by  A.  to  recover  of  the  bank  the  amount 
of  the  check  as  money  had  and  received  to  his 
use,  the  trial  court  instructed  the  jury  that  if 
they  found  that  the  cashier  knew  of  the  trans- 
action immediately  after  it  occurred,  and  as- 
sented to  it,  it  was  a  ratification  of  the  teller's 
act,  and  the  bank  would  be  liable.  To  this  in- 
struction defendant  excepted.  Judgment  for 
plaintiff. 

On  appeal,  it  was  held  that  this  instruction 
was  proper,  and  the  judgment  was  affirmed, 
thus  following  Bank  v.  Gove,  57  N.  Y.  597. 
That,  at  the  opening  of  the  bank  on  the  day 
the  check  was  payable,  the  drawer  had  funds  in 
bank  more  than  enough  to  pay  it,  was  sufficient 
to  make  the  bank  liable;  and  it  made  no  differ- 
ence that  before  its  closing  hour  the  drawer's 
account  had  been  overdrawn.  The  money 
must  be  considered  as  in  fact  collected  and 
placed  to  A.'s  credit;  and  the  failure  to  recog- 
nize his  right  to  it  gave  him  his  right  of  action 
as  for  money  had  and  received.  Where  a  check 
is  presented  at  a  bank,  the  bank  may  refuse  a 
demand  to  have  it  placed  to  the  holder's  credit; 
but  if  it  retains  the  check,  it  is  bound  to  the 
depositor;  and  no  usage  or  custom  that  checks 

shall  he  held  and  only  credited  at  the  close  of 
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the  day's  business,  provided  there  are  funds  on 
hand  to  meet  it,  will  be  suffered  to  prevail 
against  it.  National  Bank  v.  Burkhardt,  100 
U.  S.  656.  It  was  not  an  error  for  the  court 
to  refuse  to  allow  the  bank  to  prove  by  the 
cashier  that  if  the  post-dated  check  had  been 
presented  during  business  hours  it  would  not 
have  been  received  as  a  deposit  and  an  account 
opened,  such  evidence  not  being  relevant  to  the 
issue.  

The  court  calendars  of  New  York  show  an 
increasing  amount  of  litigation  as  the  years  roll 
by,  and  each  season  it  becomes  more  difficult 
for  the  judges  and  clerks  to  attend  to  the  work. 
The  season  of  civil  trials  begins  on  the  first 
Monday  in  October  and  ends  the  last  week  of 
June.  The  long  summer  vacation  then  begins. 
The  judges  are  able  to  devote  their  time  to  de- 
ciding motions,  equity  cases  or  appeals  they 
have  not  been  able  to  attend  to  while  busily  en- 
gaged in  other  matters  pending  before  them. 
They  have  time  to  recuperate  from  their  year's 
labors,  for  during  the  summer  but  one  judge 
has  to  remain  at  work.  The  chambers  business 
is  almost  as  brisk  in  midsummer  as  in  mid- 
winter. Lawyers  who  have  been  in  court  al- 
most all  winter  trying  suits  now  have  time  to 
argue  long-delayed  motions  and  to  pick  flaws 
in  papers  served  by  their  adversaries. 


Leonard  Swett  said,  in  his  memorial  address 
before  the  Illinois  State  Bar  Association,  that 
"Judge  Davis  was  one  of  the  greatest  judges 
that  our  country  has  ever  produced.  He  knew 
just  enough  law  to  be  a  great  judge,  and  not 
enough  to  spoil  him.  The  poorest  lawyers  I 
have  ever  known  are  men  who  know  the  most 
law.  Such  overcrammed  men  are  sometimes 
called  case  lawyers.  Wirt  Dexter  described 
one  of  these  book-worras  well  when  he  said, 
calling  him  by  name:  '  He  is  the  best  man  in  a 
consultation  I  ever  saw,  if  you  will  hear  him 
for  a  half  hour  and  then  turn  him  out  of  the 
office  and  lock  the  door.'  It  is  said  that  cer- 
tain German  scholars  have  run  mad  with  Greek 
learning.  One  of  them  has  compiled  a  treatise 
showing  fifteen  thousand  Greek  particles  or 
roots.  His  is  not  the  most  useful  knowledge, 
but  simply  learning  run  mad.  A  great  judge 
must  know  not  only  law,  but  must  know  things 
also." 


The  General  Term  of  the  Supreme  Court  for 
the  Third  Department  has  affirmed  the  action 
of  the  justice  at  Special  Term  in  the  construc- 
tion of  the.  will  of  Robert  Shaw,  who  died  in 
January,  1892,  leaving  a  widow,  who  died  a  few 
days  later,  and  an  only  child,  a  daughter.  He 
left  a  life  estate  to  his  daughter  on  condition 
that  she  would  not  return  to  her  husband,  from 
whom  she  had  been  separated.  The  courts 
have  decided  that  the  condition  that  the  daugh- 
ter should  not  return  to  live  with  her  husband 
is  void,  as  against  public  policy,  and  the  estate 
therefore  went  to  the  daughter  for  life.  An- 
other part  of  the  will  provided  for  trustees  who 
were  to  see  that  the  conditions  made  by  the 
testator  were  fulfilled.  But  the  Supreme  Court 
has  recently  decided  that  as  the  trust  was 
created  simply  to  carry  out  the  improper  pur- 
pose of  the  father  in  preventing  a  reconciliation 
of  the  husband  and  wife  the  trust  provisions 
are  invalid,  and  the  life  estate,  freed  from  the 
trust,  becomes  a  full  estate  in  fee  to  the  daughter, 
clear  of  any  restrictions. 


The  question  of  admitting  evidence  of  the 
payment  of  the  similar  claim  of  a  third  person 
as  an  admission  of  liability  on  a  claim  in  suit  is 
discussed  at  length  by  Chief  Justice  Doe  in  a 
New  Hampshire  case  (jColburn  v.  Groton,  22  L. 
R.  A.  763),  in  which  it  is  decided  that  the  ad- 
missibility of  such  evidence  is  a  preliminary 
question  of  fact  for  the  presiding  justice,  de- 
pending on  the  question  whether  it  was  paid  as 
an  admission  of  liability  or  whether  the  object 
of  payment  was  to  buy  a  peace  that  would  cost 
less  than  litigation. 

The  case  of  the  late  Chief  Justice  Coleridge 
is  only  one  of  several  instances  during  the  present 
century  of  great  legal  ability  descending  from 
father  to  son.  Lord  Coleridge  sat  as  chief  jus- 
tice of  England  on  the  bench,  upon  which  his 
father,  Sir  J.  T.  Coleridge,  sat  for  eighteen 
years  as  a  puisne  judge.  The  Right  Hon. 
Richard  Denman  was  a  judge  of  the  Court  of 
Queen's  Bench,  over  which  his  father  had 
presided  as  chief  justice.  The  father  of  Mr. 
Baron  Pollock  was  the  Right  Hon.  Sir  Frederick 
Pollock,  Bart.,  who  was,  during  five-and-twenty 
years,  lord  chief  baron  of  the  Exchequer.  The 
late  Lord  Romilly,  master  of  the  rolls,  was  son 
of  Sir  Samuel  Romilly,  the  celebrated  jurist 
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and  legal  reformer.  In  Ireland  however  during 
the  present  century,  a  father,  son,  and  grand- 
son have  sat  on  the  judicial  bench.  Sir  Michael 
Smith,  a  baron  of  the  Irish  Court  of  Exchequer, 
became  in  1801  master  of  the  rolls  in  Ireland. 
His  son,  Sir  William  Cusac  Smith,  became  in 
his  father's  life-time  a  baron  of  the  Exchequer, 
and  the  Right  Hon.  Thomas  Berry  Cusac 
Smith,  a  son  of  Sir  W.  C  Smith,  became  in 
1846  master  of  the  rolls  in  Ireland.  He  held 
that  post  for  twenty  years,  till  his  death  in  1866; 
his  state  robes  as  master  of  the  rolls  were  the 
robes  worn  by  his  grandfather,  who  vacated 
the  office  in  1806,  just  forty  years  before  his 
grandson's  appointment. 


Mr.  Justice  Wright,  a  very  cool-headed  man, 
has  been  telling  the  grand  jury  at  Exeter  a 
story  of  Lord  Coleridge.  Very  early  in  life  he 
defended  a  prisoner  charged  with  murder.  So 
powerful  was  his  speech  that  the  judge  ad- 
journed the  court  for  a  quarter  of  an  hour  to 
give  the  jury  time  to  recover  from  the  effect  of 
his  eloquence.  The  result  is  not  stated.  One 
journal  speaks  of  this  incident  as  unique  and 
the  compliment  as  unique;  the  adjournment 
asked  for  after  Sheridan's  speech  in  the  Warren 
Hastings  trial  being  cited  as  the  only  precedent. 
It  may  be  doubted  whether  the  incident  be  so 
rare  as  that,  or  the  compliment  equal  to  that 
which  Mr.  Bright  paid  Lord  Coleridge.  Mr. 
Bright  said  to  Mr.  G.  W.  Smalley  that  the  most 
"  beautiful "  speech  he  had  ever  heard  was 
from  Lord  Coleridge.  He  evidently  chose  his 
adjective  with  care;  as  was  his  habit. 


The  right  of  an  officer  to  recover  for  his  ser- 
vices, under  employment  of  a  board  of  which 
he  is  a  member,  is  upheld  by  the  Supreme  Court 
of  Arkansas,  in  Spearman  v.  Texarkana,  22  L. 
R.  A.  855,  in  the  case  of  a  physician  who  ren- 
ders professional  services  for  a  board  of  health. 
The  court  says  that  as  the  board  had  authority 
to  employ  any  other  physician,  he  could  law- 
fully render  the  service,  but  that  his  claim  to 
compensation  does  not  result  from  "  any  con- 
tract to  be  implied  from  the  request  or  direction 
of  the  board  to  render  the  service,"  but  that  it 
must  rest  "  solely  on  a  contract  created  by  the 
law  in  consideration  of  services  shown  to  have 
benefited  the  city  and  for  which  it  ought  there- 
fore in  justice  to  pay." 


The  London  Law  Times  of  June  30  pub- 
lishes two  documents,  which  put  forward  a 
scheme  prepared  by  a  thoroughly  representa- 
tive committee  of  the  English  Bar  for  improv- 
ing the  organization  of  the  profession  in  Eng- 
land. Not  only  does  this  scheme  go  far  in  the 
direction  of  improved  organization,  but  whilst 
giving  the  coup  de  grdce  to  the  old  bar  com- 
mittee creates  a  great  council  exceeding  in 
numbers  the  benchers  of  any  single  Inn  of 
Court,  and  excelling  any  body  of  benchers  in 
the  virtue  of  being  comprehensively  represen- 
tative of  the  whole  bar.  It  is  to  consist  of 
seventy-six  members  —  sixteen  nominated  by 
benchers,  forty-eight  elected  by  the  bar,  six 
co-opted  members,  and  six  (possibly)  ex  officio 
members,  that  is,  past  and  present  law  officers 
of  the  Crown  —  the  forty-eight  elected  members 
to  include  at  least  six  junior  barristers  of  less 
than  ten  years'  standing.  This  council  will 
ask  for  "  at  least  "  ,£1,000  a  year  from  "  the 
funds  now  administered  by  the  benchers."  It 
will  have  offices  and  a  paid  staff,  and  the  com- 
mittee sympathetically  refer  to  a  proposal  for  a 
central  institution  where  the  members  of  the 
bar  may  meet  for  social  and  professional  inter- 
course. Herein  the  promoters  of  the  English 
Bar  Association  naturally  see  their  project  car- 
ried to  a  larger  growth,  and  accept  the  general 
council  of  the  bar  with  its  accessories  as  a  com- 
plete satisfaction  of  their  aspirations  and 
wishes. 


Buenos  Ayres  newspapers  of  May  27,  state 
that  Jabez  Spencer  Balfour's  chances  of  seeing 
England  and  justice  are  becoming  small  by  de- 
grees, and  beautifully  less.  It  seems  that  the 
judge  in  Salta  had  recently  fixed  $1,200  as  the 
fee  for  Jabez's  lawyer,  but  the  haute  financier 
thought  this  sum  too  little,  and  as  the  Buenos 
Ayres  Standard  bluntly  puts  it,  he  "  stumped 
up  $2,000,  with  true  Liberator  liberality."  It 
also  appears  that  the  Balfouristas  —  as  they  call 
his  admirers  out  there  —  are  still  clamoring  for 
his  unconditional  release,  with  the  object,  if 
need  be,  of  allowing  him  to  bal/ourizar,  or 
levant  —  as  the  new  verb  which  the  Argentines 
have  invented  expressively  puts  it  —  across  the 
frontier  into  the  non-extradition  country  of 
Bolivia,  until  such  time  as  the  gringos  (foreign- 
ers) of  England  shall  have  ceased  to  desire  his 
return  among  their  high  financiers. 
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WOMAN  SUFFRAGE -REMARKS  OF  HON. 
J.  NEWTON  FIERO.  BEFORE  THE  SUF- 
FRAGE COMMITTEE  OF  THE  CONSTITU- 
TIONAL CONVENTION. 

ENTIRELY  aside  from  the  fact  that  the  question 
of  dual  suffrage  has  been  fully  presented  to 
this  committee,  it  is  unnecessary  to  consider  it  at 
great  length  or  in  its  various  bearings,  by  reason  of 
the  thorough  discussion  it  has  recently  received 
from  the  rostrum  and  the  press.  I  shall  therefore 
be  content  in  appearing  before  you  on  behalf  of  the 
majority  of  the  women  of  the  State,  in  protesting 
against  the  extension  of  the  suffrage  by  striking  the 
word  ' '  male  "  from  the  Constitution. 

Three  questions  present  themselves  for  considera- 
tion in  this  connection : 

Firtt.  Is  the  extension  of  the  suffrage  to  women 
in  the  interest  of  good  government? 

Second.  Will  the  suffrage  in  the  hands  of  women 
be  conducive  to  the  welfare  of  the  sex? 

Third.  Is  it  desirable  or  beneficial,  in  any  event, 
to  change  the  relations  of  the  sexes  toward  each 
other  by  such  an  innovation? 

Whether  or  not  the  dual  suffrage  would  be  conducive 
to  better  government,  cannot  be  determined  by  experi- 
ence, but  m  entirely  a  matter  of  experiment.  It  would 
seem  to  be  quite  conclusive  upon  this  subject  that 
the  affairs  of  government,  at  least  during  the  historic 
period,  have  been  substantially  in  the  hands  of  men, 
and  while  good  government  has  been  the  exception 
rather  than  the  rule,  there  is  certainly  nothing  to 
indicate  that  a  radical  change,  under  which  the 
other  sex  should  assume  the  reins  of  power,  would 
result  more  satisfactorily.  It  is,  at  all  events,  an 
experiment  which  should  not  be  ventured  upon  un- 
less there  is  large  probability  of  advantage. 

The  exercise  of  power,  in  exceptional  cases,  by 
women  has  not  resulted  in  such  a  manner  as  to  en- 
courage its  extension.  From  Cleopatra  to  Catharine 
II,  the  history  of  the  reigns  of  female  rulers  gives 
no  warrant  for  the  belief  that  they  are  more  com- 
petent to  control  political  affairs  than  men,  even  in- 
cluding the  name  of  Elizabeth,  whose  follies  and 
foibles  as  a  sovereign  have  served  to  perpetuate  her 
memory,  to  a  greater  extent  even  than  the  defeat  of 
the  Armada,  accomplished  solely  by  her  admirals 
and  sailors.  The  capacity  of  men  for  government 
has  been  thoroughly  established.  On  the  other 
hand,  women  are  by  nature,  training  and  tempera- 
ment, unfit  to  mingle  in  the  active  affairs  of  po- 
litical life.  Governed  as  they  are  by  their  emotions 
rather  than  judgment,  they  are  controlled  by  sym- 
pathy, passion  and  prejudice,  excluding,  in  the 
majority  of  cases,  that  calm,  clear  consideration  of 
consequences  absolutely  necessary  to  insure  a  proper 
consideration  of  political  affairs.  It  is,  in  truth,  the 
boast  of  those  who  favor  suffrage  that  the  intuitions 


of  women  would  control  in  such  a  manner  as  to 
bring  about  the  most  desirable  results,  thus  setting 
up  at  the  very  outset  the  supremacy  of  the  emotions 
over  the  judgment. 

It  is  not  a  question  of  inferiority  or  superiority  of 
sex,  but  rather  a  question  of  limitation  of  sex  coupled 
with  lack  of  practical  experience.  It  is  true  that 
within  the  past  few  years  women  have  to  some  ex- 
tent entered  the  professions  and  to  a  very  consider- 
able extent  become  self-supporting  in  other  witika 
of  life,  but  it  cannot  reasonably  be  denied  that 
they  lack  that  wide  experience  in  affairs  which 
will  enable  them  to  judge  as  to  political  matters  in 
all  their  bearings,  to  such  an  extent  as  may  be  done 
by  men  who  have  spent  their  lives  in  active  conflict. 
Whenever  a  reasonable  proportion  of  the  women  of 
the  country  shall  have  attained  that  experience  in 
practical  business  affairs  now  substantially  monopo- 
lized by  the  male  sex,  they  may,  with  some  show  of 
reason,  ask  to  be  allowed  equal  privileges  in  the 
control  and  management  of  the  affairs  of  State. 
Until  that  time,  they  must  be  deemed,  by  reason  of 
their  education  and  environment,  as  unfitted  for  the 
suffrage. 

Is  any  tiling  to  be  gained  by  women  through  the  tuf- 
frage  t  If  so,  in  what  respect?  Clearly  not  with  re- 
gard to  their  legal  right*.  Half  a  century  ago,  it 
might  well  have  been  urged  that  women  were  en- 
titled to  the  ballot  as  a  matter  of  protection  to  their 
property,  since  at  that  time  they  were  not  recognized 
in  the  law  as  having  property  rights  to  such  an  ex- 
tent as  to  enable  them  to  hold,  manage  or  control 
property  which  they  might  either  accumulate  or  in- 
herit. That  condition  of  affairs  has  changed  to 
such  an  extent  that  woman  now  is  in  a  much  more 
advantageous  position  with  regard  to  her  rights  of 
property  than  man,  owing  to  the  fact  that  all  statu- 
tory enactments  in  this  State  since  1848  have  been 
in  the  direction  of  the  emancipation  of  women  and 
enabling  them  not  only  to  absolutely  control  their 
own  property,  but  to  retain  all  the  rights  which 
existed  theretofore  in  the  property  of  their  hus- 
bands. 

Nor  is  the  ballot  desirable  or  necessary  to  woman 
to  secure  social  recognition.  Women  are  and  always 
have  been  and  always  will  be  social  arbiters.  They 
control,  as  they  always  will  do,  all  matters  pertain- 
ing to  social  affairs,  to  such  an  extent  that  nothing 
further  can  be  asked  or  desired  in  that  regard,  and 
as  all  women  are  to  have  the  ballot,  its  possession 
by  any  class  could  not  avail  in  that  respect  as  against 
any  other.  It  is  a  settled  fact  which  need  not  be 
discussed,  that  women  are  far  more  harsh  in  their 
judgment  and  treatment  of  women  than  are  men, 
and  that  so  far  as  social  rights  or  recognition  is  con- 
cerned, the  ballot  in  the  hands  of  women  would,  if 
used  at  all  in  that  direction,  be  used  for  the  purpose 
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of  crashing  the  social  aspirations  of  those  who  most 
fondly  hope  to  profit  by  it. 

Nor  can  the  economic  condition  of  women  be  im- 
proved by  the  ballot.  The  law  of  supply  and  de- 
mand regulates  compensation.  Women  must  neces- 
sarily, by  reason  of  lack  of  physical  strength  and 
endurance,  be  confined  to  the  lighter  and  less 
laborious  occupations.  Work  requiring  severe  phys- 
ical strain  or  labor  must  be  performed  by  men  by 
reason  of  their  physical  constitution,  hence  the 
lighter  occupations  will  always  be  over-crowded  by 
men  as  well  as  by  women,  and  in  these  occupations 
the  over  supply  of  labor  will  continue  to  govern  by 
keeping  down  the  rate  of  wages  without  reference 
to  the  fact  whether  women  seeking  employment 
exercise  the  suffrage  or  not.  It  is  a  question  en- 
tirely independent  and  outside  of  the  ballot,  a  ques- 
tion of  economics,  independent  of  suffrage,  in  no 
wise  connected  with  it  and  which  cannot  be  con- 
trolled by  it.         , 

In  any  event,  is  it  desirable  to  change  the  relatione 
existing  lieticeen  min  and  women  for  the  fancied  benefit* 
to  be  derived  from  the  exercise  of  the  right  of  suffrage  ? 
It  is  impossible  that  the  conferring  of  a  privilege  by 
constitutional  enactment  can  so  change  the  laws  of 
nature  as  that  physical  force,  which  has  always  been 
and  always  will  be  the  basis  of  power  and  authority, 
shall  be  obliged  to  give  way  to  sentiment,  passion 
or  prejudice,  as  i  he  case  may  be,  exercised  by  the 
casting  of  a  ballot  at  the  polls.  Certainly,  physical 
as  well  as  mental  limitations  prevent  and  always 
must  prevent  women  from  entering  upon  competition 
with  men  with  a  fair  and  reasonable  chance  of  suc- 
cess in  certain  walks  of  life.  The  necessary  con- 
comitants of  the  suffrage  are  office  holding  and  jury 
duty.  For  neither  of  these  is  the  sex  fitted,  to 
neither  can  it  reasonably  aspire,  and  in  either  must 
an  attempt  to  exercise  its  functions  be  an  utter  and 
abject  failure.  Women  cannot  perform  the  duties 
appertaining  to  official  position  or  service  of  jurors 
with  justice  either  to  themselves,  their  husbands  or 
their  children.  They  owe  a  duty  to  each  of  these 
which  would  be  violated  by  any  attempt  to  step  out- 
side of  the  natural  and  normal  functions  and  duties 
to  serve  the  public,  either  in  judicial  or  executive 
positions  or  in  the  jury  box.  Women  must  neces- 
sarily suffer  a  loss  of  influence  and  prestige  by  the 
ballot.  Whatever  may  be  said  to  the  contrary,  the 
spirit  of  gallantry  and  courtesy  goes  far  to  smooth 
the  path  of  women  and  to  render  existence  agree- 
able and  pleasant.  Place  them  upon  a  level  with 
men  with  reference  to  business  affairs  and  this  form 
of  recognition  must  necessarily  cease.  It  is  incon- 
sistent and  not  to  be  expected  that  women  should 
at  the  snme  time  receive  favors  and  obligations  from 
men  as  a  courtesy  and  demand  them  as  a  right. 

The  question  is  therefore  to  be  considered  from 


the  standpoint  of  women  who  are  opposed  to  the 
burdens  and  responsibilities  of  the  suffrage  and  seek 
to  avoid  it,  and  of  men  who  believe  women,  as 
women,  are  entitled  to  protection  by  men  and  re- 
gard it  as  inexpedient  and  inadvisable  to  change 
the  existing  order  of  things,  by  which,  from  the 
companion  and  helpmate  of  man,  woman  shall  be- 
come his  competitor  and  rival. 

Hence  the  dual  suffrage  is  objectionable  to  both 
men  and  women  and  the  Constitution  should  preserve 
the  present  limitation. 


AMENITIES  OF  CROSS-EXAMINATION. 

AN  eminent  scientist  whose  life  in  academic  shades 
had  not  made  him  familiar  with  legal  con- 
troversies tells  an  interesting  story  of  his  experience 
under  cross-examination  a  few  years  since.  The 
terror  of  that  ordeal  which  many  people  feel,  he 
was  not  entirely  free  from  when  called  to  the  stand 
as  an  expert.  But  the  cross-examination  took  an 
unexpected  turn.  The  cross-examiner  was  one  of 
the  ablest  lawyers  of  the  Empire  State,  who  pro- 
ceeded to  say  that  as  he  was  himself  not  sufficiently 
skilled  in  the  technical  matters  involved  to  know 
what  questions  to  ask,  he  would  request  the  learned 
professor  to  say  what  questions  he  would  propound 
to  a  witness  in  such  a  case.  The  surprised  professor 
suggested  a  question,  whereupon  the  counsel  re- 
quested him  to  answer  his  own  question.  The 
cross-examination  continued  on  this  novel  plan,  the 
witness  alternately  asking  and  then  answering  his 
own  questions.  It  is  safe  to  say  the  genial  professor 
now  believes  that  cross-examination  is  not  neces- 
sarily a  cross-harrowing  of  the  witness,  and  that 
there  is  such  a  thing  as  a  courteous  cross-examiner. 
—  Case  and  Comment. 


LEGAL  HOLIDAYS. 

BESIDES  the  regular  holidays,  like  Christmas, 
New  Year's  Day  and  Independence  Day,  there 
are  special  legal  holidays  in  many  States  of  the 
Union,  such,  for  example,  as  Decoration  Day,  Arbor 
Day  and  Labor  Day.  Others  of  them  are  Jackson's 
Day  in  Louisiana,  Mai  di  Gras  in  Alabama  and  Louis- 
iana, Lincoln's  Birthday  in  Illinois,  Lee's  Birthday 
in  Virginia  and  Georgia,  Davis's  Birthday  in  Flor- 
ida, Good  Friday  in  five  or  six  States,  Mecklenburg 
Decoration  Day  in  North  Carolina,  Admission  to 
the  Union  Day  in  California  and  Nevada,  Evacua- 
tion Day  in  New  York,  Thanksgiving  Day  in  many 
of  the  States,  and  Washington's  Birthday  in  nearly 
all  the  States.  Every  month  of  the  year,  with  the 
exception  of  August,  has  a  statutory  holiday  among 
its  days  for  some  one  or  other  of  the  States  of  the 
Union,  but  a  number  of  the  days  are  hardly  ever 
celebrated  in  these  times. 
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LIBEL  IN  A  NEWSPAPER -MEASURE  OF 
DAMAGES-VERDICT  SET  ASIDE  AS  EX- 
CESSIVE. __ 

ILLINOIS  CmOUIT  COURT,  COOK  COUNTY,  MAT  88,  18M. 

Smith  v.  The  Chicago  Herald. 

There  being  no  proof  of  monetary  damage  or  Ion  of  social 
standing,  yet  inasmuch  as  the  article  In  question  was  cal- 
culated to  inflict  mental  and  physical  suffering  upon  the 
plaintiff ,  she  was  entitled  to  compensatory  damages  for  this 
suffering  and  to  punitive  damages  in  the  discretion  of  the 
jury,  but  only  to  such  damages  as,  under  all  the  circum- 
stances of  the  case,  should  be  given  by  a  jury  of  fair- 
minded  men  without  passion,  prejudice  or  vtadlctiveneas. 

The  plaintiff  knew  that  no  one  connected  with  the  Chicago 
Herald  entertained  any  ill  will  toward  her,  and  she  should 
have  informed  the  publishers  of  the  falsity  of  the  article 
and  demanded  reparation  and  retraction.  Instead  of  this, 
she  waited  two  months,  and,  without  notice,  commenced 
suit  and  gave  the  defendant  no  opportunity  to  lessen  the  in- 
jury by  publishing  a  retraction. 

The  court  states  the  rule  as  to  a  great  daily  in  these  days  of 
progress,  when  news  Is  gathered  dally  from  the  four 
quarters  of  the  globe. 

In  cases  of  physical  Injuries  caused  by  the  negligence  of 
others,  the  injured  person  is  required  by  law  to  lessen  and 
reduce  the  Injury  so  far  as  it  lays  within  his  power,  by 
medical  attention  and  personal  care  and  caution.  Even  In 
canes  of  breach  of  contract  the  party  not  In  fault  Is  by  law 
held  to  do  all  that  he  reasonably  can  to  lessen  the  amount 
of  loss.  In  this  case  the  party  injured  did  nothing  to  stop 
the  evil  resulting  from  the  publication. 

The  court  has  tabulated  the  verdicts  in  libel  and  slander  cases, 
and  finds  that  the  8upreme  Court  from  first  Oilman  to  the 
present  time  has  not  affirmed  a  verdict  In  a  libel  or  slan- 
der case  where  the  verdict  was  for  more  than  $3,000. 

In  this  case  the  verdict  of  $16,000  is  excessive  and  a  new  trial 
la  granted. 

P.  B.  Smith  and  Gardner  &  McFadon,  for  plaintiff. 
Hatch  &  Bitgher,  for  defendant. 

Dunne,  J.  The  case  under  consideration  is  an 
action  for  libel,  brought  by  the  plaintiff,  Juliette  C. 
Smith,  to  recover  damages  for  the  publication  of  an 
article  in  the  Chicago  Herald  reflecting  upon  the 
character  of  the  plaintiff. 

The  jury  having  found  for  the  plaintiff,  assessing 
her  damages  at  the  sum  of  $15,000,  the  defendant 
now  moves  to  set  aside  the  verdict  and  for  a  new 
trial;  and  in  support  of  its  motion  the  defendant 
has  pressed  upon  the  court  several  reasons  why  a 
new  trial  should  be  granted. 

To  the  consideration  of  this  motion  the  court  has 
given  serious  attention.  The  evidence  discloses  the 
following  state  of  facts:  The  plaintiff  is,  and  was  at 
the  time  of  the  publication  of  the  article  in  ques- 
tion, a  resident  of  Toronto,  Canada;  a  married 
woman,  living  happily  with  her  husband  (a  promi- 
nent merchant  of  that  city),  and  a  lady  of  refine- 
ment and  unquestioned  virtue. 

On  the  13th  day  of  June,  1890,  her  husband  being 
then  in  New  York,  she  left  the  city  of  Toronto 
about  midday  in  company  with  a  young  gentle- 
man, a  friend  of  the  family,  for  the  city  of  New 
York.  Upon  the  same  train  were  other  friends  and 
acquaintances  of  the  plaintiff,  who  resided  in  To- 
ronto. The  evidence  discloses  that  the  husband  was 


then  in  New  York,  and  was  fully  aware  that  his 
wife  was  leaving  Toronto  on  the  day  in  question,  he 
having  in  fact  arranged  for  her  departure  with  the 
gentleman  in  question  prior  to  his  leaving  Toronto. 
It  also  discloses  that  he  met  his  wife  in  New  York 
upon  her  arrival  there,  by  previous  arrangement, 
and  accompanied  her  and  her  escort  to  an  hotel  in 
New  York  where  he  was  stopping. 

Upon  the  evening  of  her  departure  from  Toronto 
a  newspaper  reporter  of  that  city,  whose  character 
for  veracity  and  reliability,  so  far  as  the  record 
shows,  had  never  before  been  questioned,  and  who 
was  on  the  stuff  of  one  of  the  Toronto  dailies,  tele- 
graphed to  the  New  York  Sun,  to  a  Buffalo  paper, 
and  to  the  Chicago  Herald  the  dispatch,  which  was 
published,  and  which  is  the  basis  of  this  suit. 

At  that  time  the  reporter,  in  addition  to  bis  du- 
ties as  a  reporter  attached  to  a  respectable  Toronto 
paper,  was  acting  as  a  special  correspondent  of  the 
New  York  Sun,  the  Chicago  Herald  and  the  Buffalo 
paper  above  mentioned.  The  article,  in  substance, 
states  that  a  Mrs.  Smith,  the  wife  of  one  of  the  most 
prominent  merchants  of  the  city,  a  leader  in  society 
and  a  lady  of  rare  talents  as  a  vocalist,  had  that 
day  eloped  with  a  gay  young  bachelor.  Although 
neither  the  Christian  names  of  the  plaintiff  or  her 
husband  are  disclosed  in  the  article,  the  evidence 
in  the  case  shows  conclusively  that  there  was  suffi- 
cient in  the  article  to  enable  any  person  acquainted 
with  her  to  identify  the  woman  named  in  the  article 
as  the  plaintiff. 

The  evidence  further  discloses  that  the  Chicago 
Herald  is  a  paper  of  very  large  circulation  in  and 
about  Chicago;  that  its  circulation  in  Toronto, 
the  home  of  the  plaintiff,  is  limited  to  six  copies; 
that  the  defendant  corporation  is  wealthy;  that 
none  of  the  officers,  directors,  editors,  employees  or 
agents  of  the  defendant  company  ever  knew  the 
plaintiff,  or  were  actuated  by  any  express  malice 
toward  her;  that  the  defendant  and  all  of  its  offi- 
cers and  agents  were  ignorant  of  the  falsity  of  the 
charges  made  in  the  article  in  question,  and  re- 
mained so  down  to  the  date  of  the  commencement 
of  this  suit ;  that  neither  the  plaintiff,  her  husband, 
nor  any  one  in  her  behalf  called  their  attention  in 
any  way  to  the  article ;  that  no  opportunity  was 
given  to  them  to  apologize,  retract  or  undo  the  con- 
sequences of  the  publication,  and  that  the  first  no- 
tice they  had  that  any  claim  of  injury  would  be 
made  -was  when  the  company  was  served  with  sum- 
mons in  the  case  at  bar. 

It  appears  also  from  the  evidence  that  the  same 
identical  article  was  published  on  the  same  day  in 
the  New  York  Sun  and  in  the  Buffalo  paper  hereto- 
fore referred  to,  and  that  no  effort  had  been  made 
by  the  plaintiff  or  her  husband,  to  punish,  either 
civilly,  criminally  or  otherwise,  the  correspondent 
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who  was  the  author  of  the  article  in  the  city  of  To- 
ronto, the  home  of  the  plaintiff. 

The  defendant  also  introduced  evidence  tending 
to  show  that  it  collected  its  news  from  all  portions  of 
the  globe,  through  well-known  and  reputable  press 
associations  and  special  correspondents,  selected 
with  care  and  discrimination,  and  that  it  had  about 
a  thousand  of  such  agents  scattered  throughout  the 
world.  That  the  reporter  in  question  was  selected 
by  them  as  their  correspondent  at  Toronto  because 
he  was  a  newspaper  man  in  good  standing  and  con- 
nected with  a  paper  of  established  repute  in  that 
city. 

The  defendant  on  the  trial  made  no  attempt  to 
justify  or  establish  the  truth  of  the  statements  con- 
tained in  the  article,  and  filed  simply  the  plea  of 
general  issue. 

The  position  taken  by  defendant  by  its  counsel 
on  the  trial  was  substantially  that  it  had  been  mis- 
informed by  an  agent,  selected  with  due  care  and 
caution;  that  it  had  no  knowledge  of  the  plaintiff, 
or  malice  of  any  sort  toward  her ;  that  the  article 
was  published  in  the  regular  course  of  business  as  a 
matter  of  news,  selected  with  reasonable  care,  and 
that  it  was  given  no  opportunity  by  the  plaintiff  or 
her  husband  to  ascertain  the  untruth  of  the  article 
or  to  retract  the  same,  or  undo  the  wrong  it  had  un- 
wittingly perpetrated. 

The  record  does  not  disclose  that  any  monetary 
damage  resulted  to  the  plaintiff,  or  any  damage,  ex- 
cepting what  the  law  implies  in  the  publication  of 
the  language,  which  is  libellous  per  se,  and  there- 
fore damnifying  in  its  character. 

Upon  this  state  of  facts  the  jury  rendered  a  ver- 
dict for  the  plaintiff,  and  assessed  her  damages  at 
the  sum  of  $15,000. 

The  record  is  absolutely  without  proof  of  any 
monetary  damage  or  any  actual  lossof  social  standing. 
The  article  in  question  was  calculated  to  inflict  men- 
tal and  physical  suffering  upon  the  plaintiff.  She 
was  entitled,  under  the  circumstances,  to  compen- 
satory damages  for  this  suffering,  and  to  punitive 
damages  in  the  discretion  of  the  jury,  but  only  to 
such  damages  as,  under  all  the  circumstances  of  the 
case,  should  be  given  by  a  jury  of  fair-minded  men, 
considering  the  evidence  without  passion,  prejudice 
or  vindictiveness. 

Let  us  consider  the  verdict  in  connection  with  the 
facts  and  circumstances  disclosed  by  the  evidence. 
The  plaintiff  had  the  protection  of  a  husband,  an 
intelligent  gentleman,  fully  cognizant,  no  doubt,  of 
the  circumstances  attending  the  publication  of  a 
great  daily  modern  newspaper.  Me  and  she  must 
have  known  that  news  is  gathered  by  such  a  paper 
from  multitudinous  sources,  and  from  the  whole 
face  of  the  earth,  and  published  hot  from  the  tele- 
graph wires. 


That  it  is  absolutely  impossible  for  this  modern 
engine  of  information  to  do  the  work  which  the 
times  and  the  people  expect  aud  demand,  and  at  the 
same  time  to  verify  every  item  and  explore  for  pos- 
sible falsity  in  what  seems  true,  was  information 
common  to  plaintiff,  her  husband  and  all  intelligent 
persons. 

Plaintiff  and  her  husband  knew  that  the  Chiaigo 
Herald  entertained  toward  her  no  ill  will.  What, 
then,  was  the  just  and  proper  thing  to  have  done? 
Clearly  to  have  informed  the  publishers  of  the  falsity 
of  the  article,  and  demand  reparation  and  retrac- 
tion. What  in  fact  was  done?  Without  asking  for 
apology,  reparation  or  retraction,  after  a  lapse  of 
over  two  months,  three  suits  were  commenced 
against  these  three  papers. 

Law  must  keep  pace  with  progress.  The  great 
modern  daily  is  at  once  the  effect  and  instrument  of 
progress.  Its  proprietors  must  answer  for  wrong 
done,  even  without  express  malice,  but  they  are  en- 
titled to  fair  treatment.  When  a  newspaper  is  led 
into  publishing,  unknowingly,  an  untrue  statement 
concerning  an  individual,  it  should  not  only  retract 
when  the  truth  is  made  known,  but  also  compensate 
the  injured  party  for  injury  already  done,  but  it  is 
equally  the  duty  of  the  persou  thus  injured  to  make 
known  the  truth,  demand  retraction,  and  lessen,  so 
far  as  possible,  the  injurious  consequences  of  the 
libellous  publication.  If  this  be  done,  and  the  paper 
persists  in  repeating  the  statement  or  refuses  ample 
retraction  and  reparation,  then  it  is  time  for  the 
vindictive  lightning  of  the  law  to  strike. 

The  law  should  be  the  concrete  expression  of  ab- 
stract justice,  requiring  fair  play  from  him  who  in- 
vokes its  power  to  vindicate  his  rights. 

The  right  to  redress  is  not  a  right  to  vengeance. 
Courts  must  be  real  participants  in  the  activities  of 
the  law.  They  arc  to  stand  between  every  individ- 
ual and  injustice  —  protecting  the  one,  preventing 
the  other. 

In  cases  of  physical  injuries  caused  by  the  negli- 
gence of  others  the  injured  person  is  required  by 
law  to  lessen  and  reduce  the  injury  so  far  as  it  lays 
within  his  power,  by  medical  and  surgical  attention 
and  personal  care  and  caution.  Even  in  cases  of 
breach  of  contract  the  party  not  in  fault  is  by  law 
held  to  do  all  that  he  reasonably  can  to  lessen  the 
amount  of  loss. 

Here  the  party  claiming  to  be  injured  by  the  cir- 
culation of  a  falsehood  did  not  a  thing  to  stop  its 
further  circulation  or  to  diminish  the  evil  resulting 
from  the  publication. 

Where,  under  the  law,  a  jury  may  give  vindictive 
damages,  it  is  exceedingly  difficult  to  draw  the  line 
at  a  certain  figure  and  say  what  is  just  and  what  un- 
just. But  it  has  been  the  uninterrupted  practice  of 
the  courts  to  examine  with  careful  scrutiny  verdicts 
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tbe  principal  element  of  which  is  vindictive  dam- 
ages, and  to  set  aside  or  otherwise  control  the  same, 
where  they  are  manifestly  the  result  of  unreasoning 
prejudice,  blind  sympathy  or  wanton  recklessness. 

That  eminent  jurist,  the  late  Justice  McAllister, 
after  criticising  the  doctrine  of  vindictive  or  puni- 
tive damages,  declares,  in  the  case  of  Homes  v. 
Homes,  64  III.  294:  "The  doctrine  of  exemplary, 
vindictive  or  punitory  damages  is  however  too  firmly 
rooted  in  our  jurisprudence  to  be  disturbed.  But 
while  still  recognizing  the  doctrine  within  its  proper 
scope,  the  arguments  which  may  be  urged  with 
great,  if  not  unanswerable,  force  against  it,  ought 
to  be  influential  in  begetting  a  high  degree  of 
watchfulness  on  the  part  of  courts  to  prevent  it 
from  being  perverted — from  being  extended  beyond 
the  real  principle  upon  which  it  is  based,  by  allow- 
ing plaintiffs,  through  the  instrumentality  of  in- 
structions to  the  jury,  to  characterize  the  acts  of  the 
defendants  with  degrees  of  enormity  and  turpitude 
which  the  law  does  not  affix  to  them,  demand  pun- 
ishment for  fictitious  offenses,  and  thereby  put 
money  in  their  own  pockets  under  the  guise  of  pro- 
tecting society." 

The  Supreme  Court  of  this  State,  and  in  fact  of 
all  the  States  of  the  United  States,  have  been  gov- 
erned by  these  considerations  in  dealing  with  this 
class  of  verdicts. 

The  court  itself  has  taken  the  trouble,  in  the  con- 
sideration of  this  question,  to  ascertain  the  verdicts 
rendered  in  libel  and  slander  cases,  which  are  re- 
ported in  the  Supreme  Court  Reports  of  this  State 
from  the  first  Oilman  down  to  the  147th  Illinois, 
and  as  a  result  thereof  has  been  unable  to  find  any 
case  in  which  a  verdict  for  slander  or  libel  for  over 
$3,000  has  been  affirmed  in  that  court. 

In  the  one  case  in  which  the  verdict  for  $3,000 

was  affirmed,  to-wit,  the  case  of  Ransom  v.  McCur- 

ley,  140  III.  620,  the  question  of  excessive  damages 

was   not  raised.     In   the   following   cases  verdicts 

were  reversed : 

Holmes  v.  Holmes,  84111.  294.    Verdict $3,000 

Thomas  v .  Dunaway ,  30  III.  373 .     Verdict 3, 000 

Freeman  v.  Tinsley.  50  III.  497.    Verdict 8, 500 

Corbley  v.  Wilson,  71111.  809.    Verdict 0,700 

Moore  v.  Mauk,  73  111.  App.  114.    Verdict 2,000 

Tunnoll  v.  Ferguson,  17  III.  App.  76.    Verdict 1 ,250 

jEtna  v.  Paul,  S3  111.  App.  011.    Verdict 4,810 

The  largest  verdicts  affirmed  in  this  State  are  con- 
tained in  the  following  list : 

Uphamv.  Dickinson,  50111.  97.    Verdict $1,500 

Story  v.  Wallace,  00  III.  51.    Verdict  (reduced  from 

$s,av)) 2,5oo 

Flagg  v.  Roberts,  67  III.  485.    Verdict.... 2,000 

Miller  v.  Johnson,  79111.  58.    Verdict 1,000 

Bchmtsseur  v.  Kreiiicb,  92  111.  347.    Verdict 2,500 

Ransom  v.  McCurley,  140  111.  <W7.    Verdict 3,000 

In  the  last  case  the  question  of  excessive  damages 
was  not  raised.  Nor  does  the  Supreme  Court  of 
this  State  seem  to  treat  this  class  of  verdicts  differ- 
ently from  the  Supreme  Courts  of  other  States.  In 
the  case  of  Curran  v.  Bridwell  (Ind.),  31  N.  E.  Rep. 


664,  a  verdict  of  $8,000  in  the  lower  court  was  re- 
duced by  the  Supreme  Court  to  $2,000.  This  was  a 
case  moreover  in  which  an  unmarried  female  was 
charged  with  being  a  prostitute.  The  defendant  on 
the  trial  pleaded  justification  on  the  ground  of  the 
truth  of  the  allegations. 

In  Minnesota  a  reputable  physician  sued  the 
Pioneer  Pre**  for  the  publication  of  an  article,  in 
which  he  was  charged  with  allowing  the  dead  body 
of  an  infant  to  remain  in  the  sick,  room  with  its 
mother,  where  it  had  died  while  under  his  care, 
until  it  began  to  decompose.  Oil  the  first  trial  he 
was  awarded  $2,000;  on  the  second  the  jury  could 
not  agree;  on  the  third  trial  he  recovered  a  verdict 
for  $5,000,  which  was  set  aside  as  excessive;  on 
the  fourth  the  jury  failed  to  agree ;  and  on  the  fifth 
trial  the  jury  returned  a  verdict  for  $4,275.  This 
amount  however  was  finally  reduced  to  $2,000,  and 
the  judgment  then  affirmed.  Pratt  v.  Pioneer  Press 
Co.,  30  Minn.  41. 

In  the  case  of  Holmes  v.  Jones,  3  N.  Y.  S.  156, 
it  was  held  that  the  verdict  for  $5,000,  for  charging 
a  man  with  blackmailing,  shows  prejudice,  and  was 
excessive. 

In  the  case  of  Haight  v.  Hoyt,  50  Conn.  583,  the 
plaintiff  was  charged  with  incendiarism,  and  a  ver- 
dict of  $4,000  was  held  to  bo  excessive. 

In  the  case  of  Massie  v.  Ontario  Printing  Co.,  11 
Ont.  326,  Massie,  the  warden  of  the  Central  Prison, 
recovered  a  verdict  of  $8,000  on  account  of  the  pub- 
lication of  an  article  in  which  appeared  the  follow- 
ing: "  How  long  will  a  just  God  allow  the  poor 
wretches,  sent  to  the  Central  to  be  reformed  (not 
debased  and  brutalized),  suffer  the  tortures  of  the 
damned  at  the  hands  of  this  fiend?  "  The  verdict 
was  set  aside  as  excessive. 

After  a  fairly  diligent  research,  this  court  has 
been  unable  to  find  any  case  in  the  United  States 
where  a  verdict  as  large  as  tbe  verdict  in  ques- 
tion has  been  affirmed  by  the  Supreme  Court,  ex- 
cepting one,  viz.,  McLain  v.  Scripps,  52  Mich. 
214.  In  that  case  however  the  question  of  exces- 
sive damages  was  not  raised  in  the  Supreme  Court. 
Moreover,  upon  an  examination  of  the  cases  where 
verdicts  of  $2,500  or  $3,000  have  been  affirmed,  and 
in  the  case  referred  to  by  counsel  for  the  defeudant 
on  argument  where  the  United  States  District  Court 
of  this  district  rendered  a  verdict  for  $4,000,  it  will 
be  found  that  they  were  cases  where  the  defendant 
had  been  actuated  by  violent  animosity  and  express 
and  deliberate  malice. 

In  the  case  at  bar  the  evidence  conclusively  shows 
that  there  was  no  express  malice  of  any  sort  toward 
the  plaintiff.  On  the  contrary,  it  shows,  and  it  is 
not  attempted  to  be  contradicted,  that  none  of  the 
directors,  editors,  stockholders  or  agents  of  this 
company  had  any  feeling  against,  or  even  any  ac- 
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quaintance,  directly  or  remotely,  with  the  plaintiff. 
To  allow  this  verdict  to  stand  therefore  would  be 
not  only  in  defiance  of  all  precedents,  but  a  plain 
violation  of  justice. 

The  management  of  a  newspaper  should  be  sub- 
jected to  the  same  risks,  the  same  hazards  and  to 
the  same  consequences  of  a  violation  of  the  rules  of 
ordinary  care  and  ordinary  decency  as  the  manage- 
ment of  any  other  mercantile  undertaking,  and  no 
more. 

If  their  managers  are  vindictive,  malicious  or 
wantonly  reckless  of  the  rights  and  reputations  of 
others,  they  should  be  made  to  respond  in  exem- 
plary verdicts  for  the  same,  just  as  the  managers  of 
other  business  undertakings  are  held  for  their  will- 
ful and  wanton  acts.  But  there  is  no  rational  the- 
ory in  law  upon  which  vindictive  verdicts  as  against 
one  class  of  defendants  should  be  higher  or  more 
extravagant  than  those  against  another  of  like  finan- 
cial standing. 

The  proprietors  of  newspapers  may,  through  the 
carelessness  of  their  agents  and  subordinates,  inflict 
injuries  upon  others,  just  as  the  servants  and  em- 
ployees of  other  institutions  occasion  loss  and  dam- 
ages to  others,  and  they  must  be  held  to  respond  for 
the  same  to  the  extent  of  full  compensation  to  the 
injured  parties,  and  in  certain  cases  for  vindictive 
damages.  But  when  vindictive  damages  are 
claimed,  the  court  before  which  such  verdicts  are 
rendered,  no  matter  who  or  what  the  defendants 
may  be,  should  be  more  than  a  mere  spectator  or 
automaton,  and  should  see  to  it  that  verdicts  be 
kept  within  the  bounds  of  reason  and  common  jus- 
tice. 

The  verdict  should  be  the  expression  of  justice, 
having  regard  to  all  the  circumstances  of  the 
case. 

In  view  of  these  considerations,  and  it  being  ap- 
parent from  the  excessive  amount  of  the  verdict 
that  the  jury  overlooked  the  duty  cast  upon  the 
plaintiff  by  law  and  good  conscience  to  lessen  the 
actual  damages  by  adopting  common  sense  methods 
fair  to  both  parties,  the  verdict  is  set  aside  and  a 
new  trial  granted,  and  it  is  so  ordered. 


A  weil-known  lawyer  on  circuit  in  the  north  of 
England,  curious  to  know  how  a  certain  juryman 
arrived  at  his  verdict,  meeting  him  one  day,  ven- 
tured to  ask.  "Well,"  replied  he,  "I'm  a  plain 
man,  and  I  like  to  be  fair  to  every  one.  I  don't  go 
by  what  the  witnesses  say,  and  I  don't  go  by  what 
the  lawyers  say,  and  I  don't  go  by  what  the  judge 
says ;  but  I  looks  at  the  man  in  the  dock,  and  I  says 
'  He  must  have  done  something  or  he  wouldn't  be 
there,'  so  I  brings  'em  all  in  guilty." —  The  Argo- 
naut. 


THE  LAWYER,  FROM  A  MORAL  STAND- 
POINT. 

SINCE  Aristotle's  day  the  world  has  very  largely 
fallen  into  the  habit  of  jesting  over  the  alleged 
dishonesty  of  lawyers,  and  of  twisting  the  first  syl- 
lable of  the  word  until  it  has  the  vowel  sound  of 
long  "  i."  Who  has  not  heard  the  oft-quoted  epi- 
taph: 

"  Here  llech  one,  believe  It  If  you  can. 
Who,  though  a  lawyer,  was  an  honest  man; 
The  gates  of  heaven  to  him  are  opened  wide, 
,put  olosed,  alas!  to  all  his  tribe  beside." 

Or  the  invitation  of  the  janitor  who  was  display- 
ing to  a  number  of  lawyers  the  conveniences  of  a 
newly-built  court-house  soon  to  be  occupied : 

"  Come,  sinners,  round  and  view  the  ground 
Where  you  shall  shortly  lie." 

Or  the  really  excellent  story  of  the  Irishman  (these 

witty  things  in  print  are  always  said  by  Irishmen) 

who,  seeing  on  a  gravestone  the  legend,  "  Here  lies 

a  lawyer  and  an  honest  man,"  exclaimed  in  evident 

perplexity,  "  What  the  divil  made  thim  put  two  av 

thim  in  the  wan  grave?  " 

From  Prescott's  "  Conquest  of  Peru  "  (vol.  1,  p. 
304),  we  learn  that  in  the  famous  "Capitulation  "  of 
July  26,  1520,  between  Pizarro  and  the  Queen,  "  It 
was  expressly  enjoined  upon  Pizarro  *  *  *  to 
carry  out  with  him  a  specified  number  of  ecclesias- 
tics with  whom  he  was  to  take  counsel  in  the  con- 
quest of  the  country,  and  whose  efforts  were  to  be 
dedicated  to  the  service  and  conversion  of  the  In- 
dians; while  lawyers  and  attorneys,  on  the  other 
hand,  whose  presence  was  considered  as  boding  ill 
to  the  harmony  of  the  settlements,  were  strictly  pro- 
hibited from  setting  foot  in  them." 

There  is  a  French  proverb,  that  "  a  good  lawyer 
is  always  a  bad  neighbor,"  because,  presumably,  he 
is  "  considered  as  boding  ill  to  the  harmony  of  the 
settlement."  This  view  is  not  however  often  taken 
seriously  in  the  present  day.  A  bad  lawyer  is  still,  no 
doubt,  always  a  bad  neighbor,  but  to  be  a  great  law- 
yer, one  must  be  a  great  and  good  man.  His  moral 
standpoint  cannot  be  too  high,  for  his  duty  calls  him 
into  all  the  shifting  scenes  of  life,  where  honor  is 
most  needed,  and  where  dishonesty  can  most  easily 
be  concealed.  The  man  of  business,  entangled  in  a 
net  and  harassed  by  his  debts,  must  seek  a  law- 
yer's aid,  and  must  sometimes  give  himself  entirely 
into  his  counsel's  keeping. 

It  is  said  that  a  man  will  give  something  to  save 
his  soul,  will  give  much  to  save  his  life,  but  will 
give  any  thing  to  save  his  property ;  and  by  so  much 
as  this  is  true  does  the  lawyer,  more  than  the  cler- 
gyman or  the  physician,  keep  the  conscience  of  his 
client.  The  lawyer  hears  his  secret  and  reads  his 
inmost  thought,  and  the  law  itself  forbids  him  to 
betray  the  knowledge  thus  obtained.  He  is  sought 
by  the  widow  and  the  orphan ;   he  stands  between 
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the  helpless  or  the  timid  and  those  who  would  op- 
press them.  When  the  culprit  stands  before  the 
bar  of  earthly  justice  the  lawyer  steadies  the  hand 
that  holds  the  scales.  Bill  Nye  once  referred  to 
Hon.  George  R.  Peck,  the  learned  railroad  attorney, 
as  "  the  man  who  stands  between  the  Atchison,  To- 
peka  &  Santa  Fe  railroad  and  substantial  justice," 
thus  turning  a  happy  witticism  into  a  very  pretty 
compliment.  The  lawyer's  duty  is  something  very 
different  from  that.  The  man  employed  to  defeat 
the  ends  of  justice  is  known  by  another  name ;  we 
call  him  pettifogger. 

Not  only  in  the  active  scenes  of  life  is  the  lawyer 
a  participant,  but  when  the  sands  run  low  he  is 
called,  with  confidence,  to  commit  to  legal  form  the 
last  mortal  wish  of  the  departing  —  to  preserve  his 
earthly  possessions  to  the  objects  of  his  affection. 
And  if  the  sojourner  go  beyond,  leaving  no  written 
expression  of  his  will,  he  leaves  to  law  and  lawyers 
the  disposition  of  his  estate.  More  solemn  respon- 
sibilities than  these  are  not,  and  truly  the  law  "em- 
ploys in  its  theory  the  noblest  faculties  of  the  soul, 
and  exerts  in  its  practice  the  cardinal  virtues  of  the 
heart." 

History  is  not  devoid  of  noble  instances  of  such 
faithfulness  to  duty.  A  father,  in  a  moment  of  passiou, 
disinherited  his  only  daughter,  and  bequeathed  his 
large  property  to  his  attorney  and  two  other  cher- 
ished friends.  The  lawyer  summoned  his  co-lega- 
tees, and  persuaded  them  to  join  with  him  in  con- 
veying to  the  needy  and  deserving  daughter  the 
entire  property  thus  obtained.  When  his  unselfish 
course  was  known,  and  made  the  subject  of  public 
comment  and  praise,  he  sought  to  minimize  his 
claim  to  exceptional  credit  by  showing  that  the  leg- 
acy received  was  not  quite  so  large  as  had  been  rep- 
resented. Such  examples  are  rare,  no  doubt;  they 
are,  maybe,  "  too  bright  and  good  for  human  na- 
ture's daily  food,"  but  no  standard  of  morality  is 
too  high  to  strive  for,  even  though  we  often  fail. 

In  his  capacity  as  counsellor,  the  lawyer's  moral 
obligation  is  very  prominent.  Litigation  is  an  evil. 
To  prevent  litigation  is  often  the  lawyer's  highest 
duty  and  most  useful  function.  A  client  often  seeks 
a  lawyer  with  feelings  roused  to  a  pitch  of  indigna- 
tion that  blinds  his  eyes  to  justice,  and  precludes 
discriminating  judgment.  Trifling  wrongs  are  mag- 
nified to  mountains  of  oppression,  until  not  justice, 
but  revenge,  must  satisfy  resentment.  Let  the  law- 
yer then  be  calm,  and  temper  undue  zeal ;  both  par- 
ties may  be  honest,  and  offensive  operations  must 
be  delayed.  To  gratify  hatred,  malice  or  revenge 
is  not  within  his  province,  and  failing  here  to  reach 
the  proper  plane,  he  brings  the  profession  into  dis- 
repute and  gives  his  fellows  over  to  public  reproba- 
tion as  the  instigators  of  quarrels,  "  who  never  end, 
but  always  prime,  a  suit,  to  make  it  bear  the  greater 
store  of  fruit,"  and  gives  color  to  the  charge  that 


"A»  laboring  men  their  bands,  criers  their  lungs. 
Porters  their  backs,  so  lawyers  hire  their  tongues." 

It  has  been  said  that  the  administration  of  justice 
should  be  cheap,  and  some  inveigh  against  the 
courts  because  of  the  expensiveness  of  litigation, 
but  this  seeming  fault  is  not  without  its  benefits. 
Lawyers'  fees  have  never  been  so  high  as  to  reduce 
the  number  of  lawsuits  to  those  brought  of  absolute 
necessity.  Much  needless  litigation  has  always  been 
the  rule.  If  the  cost  were  reduced  no  doubt  the 
grievances  seeking  public  redress  would  indefinitely 
increase.  Trivial  matters,  easily  settled  by  the 
timely  application  of  a  little  equine  intelligence  and 
discretion,  would  find  their  way  into  the  courts  to 
the  disadvantage  of  both  parties.  And  while  law- 
yers' heavy  fees  act  as  a  wholesome  preventive  of 
petty  lawsuits,  they  are  not  less  potent  in  securing 
for  the  profession  the  higher  order  of  talent  which 
its  proper  pursuit  so  urgently  demands. 

The  lawyer's  domain  is  reason,  not  the  passions ; 
let  him  be  "  a  light  to  eyes  blinded  by  hatred  to 
their  own  interests."  The  prospective  client  is  enti- 
tled to  a  candid  opinion  as  to  the  merits  of  his  case 
and  as  to  the  best  course  to  be  pursued,  and 
such  opinion  he  should  receive,  even  though  it 
does  not  suit  his  fancy.  Equity  favors  the  compro- 
mise of  doubtful  claims.  The  law's  sharp  weapons 
should  not  be  needlessly  resorted  to,  and  should 
seldom  be  directed  against  those  who  are  more  un- 
fortunate than  culpable.  Others'  rights  are  dear  to 
them,  and  as  just  perhaps  as  are  your  client's.  Lord 
Macaulay  has  well  said  that  "scarcely  any  quarrel 
ever  happens  in  which  the  right  and  wrong  are  so 
exquisitely  balanced  that  all  the  right  lies  on  one 
side  and  all  the  wrong  on  the  other."  It  would  be 
most  wholesome  to  keep  this  fact  constantly  before 
the  mind,  for,  to  quote  Lord  Bolingbroke,  "  the 
profession  of  the  law,  in  its  nature  the  noblest  and 
most  beneficial  to  mankind,  is  in  its  abuse  and 
abasement  the  most  sordid  and  pernicious." 

In  a  state  of  barbarism  every  man's  hand  is 
against  his  neighbor,  and  personal  advantage  sets 
the  only  limit  to  his  privileges  and  his  duties. 
With  the  first  gleam  of  civilization,  these  privileges 
are  circumscribed  by  his  duty  toward  others,  from 
which  no  individual  is  entirely  free.  In  such  a  so- 
ciety what  then  may  a  lawyer  do  in  behalf  of  his 
client  without  infringing  his  duty  to  the  public, 
and  without  regard  to  the  inherent  justice  of  his 
cause? 

This  is  a  question  oft  mooted,  both  by  the  pro- 
fession and  the  laity,  and  the  extremes  are  wide 
apart.  Memorable  on  the  one  hand  are  Lord 
Brougham's  hot  words  uttered  in  the  defense  of 
Queen  Caroline,  the  unhappy  wife  of  George  IV : 

"An  advocate  In  the  discharge  of  his  duty  knows  but  one 
person,  and  that  person  Is  his  client.  To  save  his  client  by 
all  means  and  expedients  and  at  all  hazards  and  costs  to  other 
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persons— and  among  them  himself —is  bis  first  and  only  duty, 
and  in  performing;  that  duty  he  must  not  regard  the  alarms; 
the  torments,  the  destruction  he  may  bring  upon  others.  Sep- 
arating the  duty  of  the  patriot  from  that  of  advocate,  he  must 
go  on,  reckless  of  consequences,  though  it  should  be  his  un- 
happy lot  to  Involve  his  country  in  confusion  " 

These  words  show  zeal,  but  not  discretion ;  they 
are  commanding,  but  not  convincing.  All  society 
is  founded  on  the  theory,  at  least,  of  the  greatest 
good  to  the  greatest  number,  and  such  a  code  as  this 
is  utterly  subversive  of  this  fundamental  principle. 
In  criminal  trials  especially  too  often  the  prosecu- 
tion seeks  to  secure  a  conviction  by  any  means,  and 
the  defense  we  may  assume  usually  stops  at  nothing 
to  escape  the  penalty  of  wrong-doing.     If  the  pub- 

'  lie  be  aroused  to  participation  and  clamor  in  favor 
of  one  or  the  other,  the  advocate  may  find  himself 
unduly  swerved,  and  may  seek  to  gratify  such  pub- 
lic sentiment  to  the  detriment  of  public  justice. 
Cases  involving  the  freedom  or  the  life  of  the  ac- 
cused demand  in  the  lawyer  a  far-seeing  discrimi- 
nation and  an  all-inclusive  view.  He  may  be  re- 
quired to  face  the  indignation  of  a  frowning  but 
unthinking  community,  and  to  maintain  his  integ- 
rity at  the  sacrifice  of  popularity  or  ambitions.  On 
the  other  hand,  his  recreance  to  duty  may  entail  the 
most  unfortunate  results.  A  crime  is  committed 
which  justly  outrages  public  sentiment,  and  through 
sharp  practice  or  corrupt  methods  the  perpetrator 
goes  unpunished;  his  freedom  from  restraint,  even 
his  existence,  involves  the  peace-loving  portion  of 
the  community  in  constant  apprehension ;  then  in- 
dignation bursts  all  bounds;  the  law's  delays  and 
loopholes  are  made  the  excuse  for  defiance  of  all 
law,  and  property  and  life  pay  the  penalty  of  one 
man's  overzeal  in  behalf  of  a  worthless  client. 

Opposite  to  Lord  Brougham's  position  is  that  of 
Sir  Matthew  Hale,  who  in  his  early  practice  would 
never  accept  a  seemingly  unjust  cause.  But  in 
after  life  he  was  convinced  that  in  this  he  had  in  a 
measure  erred,  for  he  felt  that  no  one  can  so  thor- 
oughly know  a  case  as  to  be  entitled  to  a  final  opin- 
ion on  its  merits  until  all  the  facts  are  thoroughly 
presented. 

"""-  In  every  life  questions  of  moral  duty  arise  for 
daily  settlement;  paths  constantly  diverge,  and  the 
safe  one  must  hourly  and  anew  be  chosen.  There 
is  no  universal  standard ;  each  conscience  must  set- 
tle some  things  for  itself,  unaided,  but  by  an  en- 
lightened understanding. 

One  thing,  positively,  however,  a  lawyer  may 
never  do  for  his  client  what  the  common  conscience 
of  mankind  would  forbid  that  client  to  do  for  him- 
self. He  may  not  espouse  the  cause  of  one  who 
seeks  to  perpetrate  a  wrong  through  some  chance 
advantage  the  law  may  happen  to  afford  him.  But 
not  often,  if  ever,  need  a  lawyer  decline  to  under- 
take the  defense  of  the  accused.    To  undertake  his 


defense  however  is  not  to  decide  to  make  every  con- 
ceivable effort  to  save  him  from  conviction;  that 
might  include,  at  last  resort,  the  purchase  of  per- 
jured testimony  in  his  behalf,  which  even  the  most 
hardened  might  resort  to,  but  would  hardly  seek  to 
justify. 

But  to  secure  to  him  those  advantages  and  safe-  ' 
guards  which  the  law,  in  mercy,  offers  him,  is  per- 
missible and  just.  If  more  than  this  be  ,  expected 
or  required,  but  one  honest  course  is  open — to  de- 
cline peremptorily  the  proffered  employment  and 
forego  the  longed-for  fee.  Honest  men  decline  op- 
portunities for  dishonest  gain  in  every  walk  in  life. 
However  by  declining  to  espouse  a  cause  because 
there  seems  to  be  ground  for  believing  the  party 
guilty,  the  lawyer  would  usurp  the  function  of  both 
judge  and  jury.  The  courts  appoint  attorneys  for 
accused  persons  in  extremity,  and  where  the  issue 
is  life  or  death,  counsel  thus  appointed  cannot  re- 
fuse the  trust,  so  jealous  is  the  law  of  the  security 
of  its  subjects,  and  so  averse  to  judgment  against  any 
one  unheard. 

Sydney  Smith  justifies  the  acceptance  of  any  or- 
dinary case  that  offers,  on  the  ground  that  truth  is 
best  arrived  at  by  the  earnest  efforts  of  opposing 
advocates,  and  this  proposition  is  no  doubt  true 
enough  if  the  contestants  use  only  legitimate 
weapons. 

What  better  statement  of  the  proper  view  of  this 

much-debated  question  than  that  of  Sir  William 

Blnckstone,  the  law  student's  patron  saint? 

"  To  virtue  and  her  friends  a  friend. 
Still  may  my  voice  the  weak  defend. 
Ne'er  may  my  prostituted  tongue 
Protect  the  oppressor  in  his  wrong. 
Nor  wrest  the  spirit  of  the  laws 
To  sanctity  the  villain's  cause." 

Sharp  practice,  then,  is  no  part  of  the  lawyer's 
duty,  nor  do  a  client's  wishes  or  instructions  afford 
an  excuse  for  unnecessary  or  unjust  delay,  and  this 
view  is  held  by  the  courts  themselves.  Chief  Justice 
Holt  said  that  an  attorney  who  falsely  delays  justice 
is  guilty  of  breaking  his  official  oath.  Cunning  and 
trickery,  snappish  advantage  taken  of  the  mistakes 
and  slips  of  others,  will  breed  distrust  among  his 
fellows  of  the  bar,  and  inevitably  reduce  his  influ- 
ence and  effectiveness,  while  at  the  same  time  he 
sullies  the  fair  fame  of  the  profession  in  the  eyes  of 
a  watchful  public. 

An  advocate  may  not  withdraw  from  a  case  on 
the  appearance  of  damning  testimony  against  his' 
client.  An  intensely  interesting  illustration  of  the 
problem  thus  involved  arose  in  England  in  1840,  in 
the  defense  of  a  murderer  named  Courvoiasier,  by 
Mr.  Charles  Phillips,  a  distinguished  London  law- 
yer. A  wealthy  and  aged  man  had  been  murdered 
in  his  bed ;  three  servants  were  the  only  other  per- 
sons known  to  have  been  in  the  house  at  the  time. 
One  of  these,  Courvoissier,  was  indicted,  and  was 
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represented  by  Mr.  Phillips,  wbo  defended  him 
with  unwonted  energy,  inspired  by  a  firm  convic- 
tion that  he  was  innocent.  On  a  second  trial,  Cour- 
voissier  was  found  guilty,  and  it  afterward  devel- 
oped that  during  the  progress,  of  this  second  trial, 
in  terror  at  the  production  of  some  new  and 
damaging  evidence,  he  had  confessed  his  guilt  to 
his  attorney,  and  begged  him  frantically  to  save  his 
life,  and  Mr.  Phillips  had  carried  the  case  to  its 
conclusion,  bearing  this  secret  in  his  bosom.  He 
was  publicly  and  privately  assailed  for  what  was 
called  his  dishonorable  course  in  the  matter,  and 
his  conduct  was  condemned  by  many,  some  of  whom 
were  misled  however  by  the  false  charge  of  his  ac-, 
cusers,  that  he  had  used  every  effort  to  fasten  sus- 
picion upon  his  client's  fellow-servants.  Fortu- 
nately, for  the  good  name  of  the  profession,  he  was 
induced,  after  many  years,  to  unseal  his  lips,  which 
he  had  closed  in  scorn,  resulting  in  a  complete  vin- 
dication of  his  course.  It  was  then  made  to  appear 
that  the  confession  was  made  to  him  in  the  pres- 
ence of  one  other  man ;  that  after  torturing  doubts 
and  sleepless  nights  Mr.  Phillips  bad  sought  the 
counsel  of  a  member  of  the  bench  not  concerned  in 
the  case  on  trial,  and  on  his  advice  had  continued 
in  the  case,  narrowly  watched  by  these  two  men 
who  had  full  knowledge  of  the  facts,  and  who  now 
averred  that  they  had  utterly  failed  to  find  one 
word  uttered  by  him  not  consonant  with  strict  in- 
tegrity and  truth.  Added  to  this  conclusive  vindi- 
cation, the  verbatim  reports  in  the  daily  press  of  his 
closing  argument  bore  witness,  in  the  light  of  these 
additional  facts,  to  the  rigid  honesty  and  discrimi- 
nating conscientiousness  of  this  noblo  man  who 
dared  to  his  duty  while  all  his  world  in  ignorance 
condemned  him. 

We  sometimes  dare  to  praise  the  warrior  who 
rides  against  the  cannon's  mouth  to  meet  a  certain 
death,  as  did  those  at  Balaklava,  or  the  followers  of 
Gonzales,  whom  be  so  cheerfully  assured,  "I  lead 
ye  not  to  win  a  field;  I  lead  ye  forth  to  die."  Their 
horses  sought  the  fray  as  eagerly  and  with  about 
the  same  discretion,  but  it  was  somcthiug  a  little 
less  than  courage  that  animated  them.  Pride  or 
recklessness,  or  hunger  for  posthumous  fame,  may 
prompt  such  deeds  as  these,  but  when  a  lofty  soul, 
to  shield  a  fellow-man,  with  only  conscience  to  ap- 
prove, can  face  the  world's  disfavor  and  jeopard 
the  affection  and  esteem  of  his  most  valued  friends, 
he  then,  for  once,  reveals  the  image  of  his  Maker. 
T.  Fi.ktchbk  Dennis. 

— American  Journal  of  Pvlitie*. 


An  eminent  judge  once  said,  when  asked  what 
contributed  most  to  success  at  the  bar:  "Some  suc- 
ceed l>y  great  talent,  some  by  high  connections, 
some  by  miracle,  but  the  majority  by  commencing 
without  a  shilling." 


THE    "VICE-PRINCIPAL"     DOCTRINE     IN 
NEW  YORK. 

THE  opinion  of  the  New  York  Court  of  Appeals 
in  Hankins  v.  N.  Y.,  L.E.  &  W.  R.  Co.  (June, 
1894),  is  interesting  and  important  because  it  marks 
the  express  recognition  and  adoption  by  our  high- 
est tribunal  of  the  "vice-principal"  or  "superior 
servant"  doctrine,  which  heretofore,  according  to 
the  estimate  of  the  Harvard  Law  Review,  has  been 
accepted  by  the  courts  of  about  ten  States  of  the 
Union  and  by  the  Supreme  Court  of  the  United 
States.  It  was  held  that  the  train  dispatcher  of  a 
division  of  a  railroad,  who,  in  directing  the  move- 
ments of  two  trains  which  were  being  run  entirely 
on  special  orders,  makes  a  mistake  whereby  the 
trains  collide,  is  a  vice-principal  as  to  a  fireman  on 
the  engine  of  one  of  them,  who  is  injured  thereby, 
so  that  the  railroad  corporation,  the  common  master, 
is  liable. 

The  case  of  McChesney  v.  Panama,  etc.,  Ry.  Co., 
21  N.  Y.  Supp.  207,  had  been  decided  by  the  Gen- 
eral Term  of  the  Supreme  Court  of  the  Third  De- 
partment, holding  as  the  Court  of  Appeals  now 
holds.  But  the  General  Term  of  the  Fifth  Depart- 
ment had  decided  the  present  case  the  other  way, 
and  the  Court  of  Appeals  has  adopted  the  doctrine 
of  the  McChesney  case. 

Upon  the  essential  merits  there  is  so  much  to  be 
said  in  favor  of  the  vice-principal  doctrine — if  one 
believes  generally  in  the  liability  of  an  employer  for 
negligence  resulting  in  injury  to  a  servant — that  we 
are  not  at  all  surprised  that  the  Court  of  Appeals 
has  followed  the  Supreme  Court  of  the  United  States. 
The  vice-principal  doctrine  is  a  natural  incident  of 
the  growth  of  large  corporations.  A  corporation 
can  act  only  through  its  officers  and  agents.  In  one 
sense  of  the  term  all  its  officers  and  employees  are 
fellow-servants.  A  brakeman  is  co-servant  with  the 
president  of  the  company.  It  is  evident  that  if  the 
fellow-servant  doctrine  were  administered  with 
strict  logic,  if  nothing  further  were  required  than 
ordinary  care  in  the  selection  of  officers  and  em- 
ployees, the  liability  of  railroad  corporations  for 
negligence  would  be  very  substantially  restricted. 
Accordingly,  many  American  courts  have  advanced 
the  proposition  that  officers  not  bound  by  rules,  ex- 
cept in  a  general  way,  but  "possessed  of  discretion  as 
to  actiou,  and  of  authority  over  subordinates, 
should  be  considered  as  representing  the  company 
itself. 

The  practical  difficulty  is  that  an  arbitrary  line 
must  be  drawn  somewhere.  In  Judge  Peckham's 
opinion  it  is  asserted  that  the  question  whether  the 
ultimate  common  master  is  to  be  held  liable  is  not 
one  of  comparative  rank  or  position  among  em- 
ployees. But  there  is  no  practical  basis  of  estab- 
lishing general  rules  of  liability  or  non-liability,  ex- 
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cept  that  of  comparative  rank  and  position.  A 
train  dispatcher  has  wider  discretion  than  a  con- 
ductor, but  there  is  no  real  distinction  in  prin- 
ciple between  them,  because  each  is  the  alter  ego  of 
the  company  in  his  own  sphere. 

In  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Ross,  112  U.  S. 
377,  it  was  held  (four  justices  dissenting)  that  a 
railroad  company  was  liable  for  injury  to  an  engi- 
neer of  a  train,  resulting  from  the  negligence  of  its 
conductor. 

In  Baltimore  &  Ohio  R.  Co.  v.  Baugh,  149  U.  8. 
368,  a  company  was  held  not  to  be  responsible  to  a 
fireman  for  an  injury  resulting  from  the  negligence 
of  one  who  was  acting  both  as  conductor  and  engi- 
neer of  a  train  consisting  of  engine  and  tender  only. 
Two  judges  dissented  in  the  latter  case,  on  the 
ground  that  the  Ross  case,  tupra,  was  controlling  in 
principle,  as  indeed  we  think  it  was.  The  majority 
of  the  Supreme  Court  of  the  United  States  however 
could  not  consent  to  the  carrying  of  the  vice-prin- 
cipal doctrine  to  the  extent  contended  for  in  the 
Baugh  case. 

The  difficulty  of  consistently  administering  the 
vice-principal  doctrine,  without  either  adopting  ar- 
bitrary rules  founded  on  grades  of  position,  or  hold- 
ing any  employee  with  the  discretionary  power  of 
directing  the  action  of  subordinates  a  vice-principal 
is  so  serious  that  we  have  favored  adherence  to  the 
common-law  fellow-servant  doctrine  by  the  courts 
until  legislation  steps  in  to  modify  the  ancient  doc- 
trine and  adapt  it  to  the  complex  modern  develop- 
ment of  corporate  enterprise. 

In  the  recent  case  of  Kalleck  v.  Deering,  in  the 
Supreme  Judicial  Court  of  Massachusetts,  37  N.  E.. 
Rep.  450,  it  was  held  that  a  seaman,  injured  through 
the  negligence  of  the  mate  of  a  vessel  in  construct- 
ing a  triangle  which  he  ordered  the  seaman  to  use, 
has  no  recourse  against  the  owners  of  the  vessel  if 
they  furnished  proper  materials  for  the  construction 
of  the  triangle.  The  reasoning  of  the  opinion  sub- 
stantially leans  toward  adhering  to  the  fellow- 
servant  doctrine  rather  than  recognizing  the  vice- 
principal  principle.  But  for  our  own  State,  tho 
opinion  of  the  Court  of  Appeals  is  of  course  now  the 
law.  There  arc  extensive  discretionary  functions 
attaching  to  a  train  dispatcher,  and  the  court  may 
draw  the  vice-principal  line  at  employees  of  that 
scope  of  authority   and  responsibility. — New  York 

Law  Journal. 

» 

The  late  Lord  Chief  Justice  Coleridge  had  a  sin- 
gular habit.  He  would  never,  if  he  could  help  it, 
assign  counsel  to  a  prisoner,  on  the  ground  that,  by 
encouraging  accused  persons  to  expect  gratuitous 
legal  assistance,  the  bar  would  be  deprived  of  its 
proper  work ;  but  when  lie  did,  he  paid  the  fees  out 
of  his  own  pocket.  Thus  did  he  show  practically 
"  his  devotion  to  the  interests  of  the  profession." 


(StOKKt&pon&znct. 

8urrs  for  Damages— Contributory  Negligence. 
Editor  of  the  Albany  Late  Journal  : 

There  is  a  point  upon  which  I  should  like  to  oc- 
cupy a  little  space  in  your  journal,  if  you  sec  fit, 
with  a  view  to  finding  out  how  other  members  of  the 
bar  agree  with  me  in  what  I  think  would  be  an  ad- 
vantageous change  in  the  law  as  it  exists  at  present 
relating  to  suits  for  damages.  According  to  the 
usual  custom,  the  plaintiff  in  such  suit  is  obliged  to 
allege  and  prove,  not  only  the  carelessness  of  the 
defendant  by  which  he  was  injured,  but  also  his 
own  carefulness.  Now  it  seems  to  me  that  this 
throws  an  unfair  burden  upon  plaintiff,  for  the  fol- 
lowing reasons : 

First.  The  natural  manner  of  the  allegation 
in  such  case  would  be,  I  think,  for  the  injured 
person  to  say  to  the  person  injuring  him,  "I  was 
injured  by  your  carelessness,"  and  for  the  indi- 
vidual thus  addressed  to  meet  this  by  sayiug,  "  If 
you  had  not  been  careless  my  carelessness  would  not 
have  injured  you."  That  is,  the  real  nature  of  the 
case  seems  to  show  that  the  defense  of  contributory 
negligence  is  in  the  nature  of  a  plea  in  confession 
and  avoidance. 

Second.  As  to  proof,  if  the  allegation  of  con- 
tributory negligence  is  made  a  part  of  defendant's 
case,  then  the  evidence  in  the  case  may  be  focused 
much  more  definitely  upon  the  real  point  at  issue, 
for  the  defendant  in  such  case  puts  in  his  evidence 
of  the  careless  act  of  the  plaintiff,  which  he  relies 
upon  to  relieve  him  from  the  responsibility  of  his 
own  carelessness,  and  the  plaintiff  meets  this  evi- 
dence by  the  proof  of  his  own  due  care  upon  that 
special  point,  whereas  if  the  plaintiff  is  obliged  to 
put  in  as  part  of  his  prima  facie  case  the  proof  of 
his  due  care  in  every  particular,  it  enlarges  the 
ground  which  the  plaintiff  has  to  cover  without 
really  advancing  the  trial  of  the  facts  at  all,  as  the 
defendant  means  to  attack  but  one  special  point  in 
the  conduct  of  the  plaintiff,  and  all  the  rest  of  the 
prima  facie  proof  of  the  plaintiff  is  time  and  labor 
thrown  away. 

Third.  It  seems  unfair  that  while  the  plaintiff  is 
obliged  to  establish  the  careless  act  of  the  defend- 
ant by  a  preponderance  of  evidence  in  order  to  ren- 
der the  defendant  liable,  the  defendant  is  not 
obliged  to  do  the  same.  As  the  law  now  stands  the 
plaintiff  is  not  only  obliged  to  prove  the  defend- 
ant's negligence  by  a  preponderance  of  evidence, 
but  also  his  own  carefulness,  which,  if  my  view  is 
correct,  is  really  a  part  of  the  defendant's  case. 

Fourth.  Practically,  the  situation  of  the  parties 
in  the  large  number  of  cases  of-  this  kind,  namely, 
cases  against  railroad  corporations  for  damages,  is 
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such  that,  as  a  matter  of  fact,  the  plaintiff  is  much 
less  able  to  collect  evidence  to  support  his  case  than 
the  defendant  company  is.  The  accident  often  hap- 
pens when  the  plaintiff  is  among  people  who  are 
strangers  to  him,  and  whose  names  and  addresses 
he  cannot  procure  unless  he  does  so  at  the  time  of 
the  accident,  which,  if  he  is  at  all  seriously  injured, 
he  is  unfitted  to  do,  whereas  the  defendant  corpo- 
ration has  its  employees  upon  the  ground  ready 
to  collect  the  names  of  the  passengers  who  wit- 
nessed the  accident,  and  thus  prepare  the  body 
of  evidence  for  the  time  when  the  case  shall  be  tried. 
Moreover,  the  passengers  are  doubtless  more  ready 
to  give  their  names  and  addresses  to  an  employee 
of  the  road,  who  comes  to  them  with  the  authority 
of  the  corporation,  rather  than  to  the  injured  per- 
son, a  person  unknown  to  them,  and  without  the 
prestige  surrounding  a  great  corporation. 

This  last  reason  suggests  to  me  another  point 
which  also  seoms  to  be  desirable  of  change,  and  that 
is,  that  in  view  of  the  difficulty  undor  which  the 
plaintiff  in  such  cases  labors,  and  tho  ease  with 
which  the  railroad  corporation  can  procure  evidence 
for  its  side,  he  should  be  considered  to  have  made 
out  a  prima  facie  case  of  negligence  when  he 
has  proved  the  infliction  of  an  injury  upon  him  by 
the  defendant  company,  or,  in  other  words,  that  the 
happening  of  the  accident  should  be  considered 
prima  facie  proof  of  negligence. 

These  questions,  of  course,  in  a  great  number  of 
cases  do  not  have  much  practical  bearing,  but  there 
are  numerous  cases  where  the  court  has  felt  itself 
obliged  to  take  the  case  from  the  jury  by  reason  of 
the  failure  of  plaintiff  to  show  his  own  carefulness, 
or  to  adduce  sufficient  evidence  of  the  carelessness 
of  the  defendant  company,  and  it  seems  to  me  that 
in  these  cases  the  above  remarks  have  some  applica- 
tion. 

Of  course,  owing  to  the  fact  that  juries  are  so 
ready  to  give  verdicts  against  corporations,  it  has 
become  a  tendency  nowadays  to  throw  restrictions, 
more  or  less,  around  the  plaintiff  in  making  out  his 
case,  with  a  view  to  counteracting  the  supposed  pre- 
possession of  the  jury  in  his  favor,  but  this  is  cer- 
tainly a  very  clumsy  way  of  arriving  at  justice,  and 
moreover  should  not  be  allowed  to  prejudice  the 
plaintiff  to  the  extent  of  casting  upon  him  greater 
burdens  than,  under  the  circumstances,  he  should  be 
obliged  to  sustain. 

If  you  consider  it  worth  while,  I  should  be  greatly 
obliged  if  you  would  give  this  letter  a  place  in  your 
columns  some  day,  with  a  view  to  seeing  how  these 
ideas  are  received  by  the  readers  of  your  jour- 
nal. 

S.   6.   CllOBWELL. 

Boston,  Mass.,  June  30,  1894. 


&fcsfceajcts  of  Recent  Decisions. 

Assault — punishing  pupil. — In  Whitley  v.  State, 
decided  in  the  Court  of  Criminal  Appeals  of  Texas 
in  April,  1894  (25  3.  W.  Rep.  1072),  it  wasbcld  that 
as  the  punishment  which  a  teacher  may  give  a  pupil 
is,  by  statute,  required  to  be  moderate,  a  teacher 
may  be  convicted  of  assault  for  giving  as  punish- 
ment sixty-six  blows  with  his  hands,  though  tho 
pupil  remained  insubordinate  till  he  had  received 
sixty-three  blows. 

Contributory  negligence.  —  In  Haynes  v.  Ra- 
leigh Gas  Co.,  decided  in  the  Supreme  Court  of 
North  Carolina  in  April,  1894  (19  S.  E.  Rep.  844), 
it  was  held  that  it  was  not  contributory  negligence 
for  an  intelligent  boy,  ten  years  old,  when  walking 
along  the  sidewalk,  to  grasp  a  guy  wire  hanging 
from  an  electric  light  pole  to  the  ground,  there  be- 
ing nothing  to  indicate  that  it  was  charged  with 
electricity. 

. — In  Ottersbach  v.  City  of  Philadelphia,  de- 
cided in  the  Supreme  Court  of  Pennsylvania  in  April, 
1894  (28  Atl.  Rep.  991),  it  appeared  that  the  death 
of  plaintiff's  son  from  asphyxia  was  caused  by  an 
escape  of  gas  from  defendant's  main  into  a  water- 
closet  on  premises  occupied  by  plaintiff.  For  two 
weeks  before  the  accident  plaintiff  had  noticed  a 
smell  of  gas.  Plaintiff's  brother-in-law,  who  rented 
the  premises,  had  been  warned  by  the  city  authori- 
ties not  to  light  a  match  in  the  closet  because  of  the 
danger  of  an  explosion,  but  it  did  not  appear  that 
such  warning  was  conveyed  to  plaintiff  or  decedent. 
It  was  held  that  it  was  a  question  for  the  jury 
whether  plaintiff  or  her  son  was  negligent. 

Failure  to  deliver  message.—  Under  a  statute 
subjecting  telegraph  companies  to  a  penalty  for 
failure  to  make  prompt  delivery  of  messages,  a  com- 
pany is  subject  to  action  for  such  failure,  whether 
the  message  was  delivered  to  it  for  transmission 
directly  by  the  sender,  or  by  another  telegraph  com- 
pany to  whom  the  sender  had  delivered  it,  and 
which,  after  transmitting  it  over  its  own  line,  de- 
livered it  to  the  defendant  company,  by  whom  the 
transmission  was  completed.  Convert  v.  Postal 
Telegraph  Cable  Co.  (Ga.),  19  S.  E.  Rep.  253. 

Fraudulent  conveyance — what  constitutes. 
— An  insolvent  gave  a  creditor  a  bill  of  sale  of  goods 
worth  $975,  in  consideration  of  the  cancellation  of 
a  debt  of  $633,  and  $200  cash,  to  enable  the  grantor 
to  flee  the  State  to  avoid  arrest  under  an  indict- 
ment. Held,  that  the  sale  was  void  as  to  other 
creditors  of  the  grantor,  and  whose  existence  the 
grantee  had  knowledge.  Williams  v.  Moore  (Tex.), 
2?  S.  W.  Rep.  1010. 
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LORD  EL  DON  said  that,  in  order  to   become  a 
great  lawyer,  a  man  should  "  live  like  a  hermit 
and  work  like  a  horse." 

In  the  reign  of  George  III,  a  bill  was  introduced 
into  the  House  of  Commons  for  the  improvement  of 
the  Metropolitan  watch.  In  this  bill  there  was 
originally  a  clause  by  which  it  was  enacted  that  the 
watchmen  should  be  compelled  to  sleep  during  the 
'  day. 

"It  is  a  curious  fact,"  said  a  physician,  "that 
while  it  is  very  difficult  for  the  average  citizen  to 
get  poisonous  drugs  in  small  quantities,  it  is  easy  to 
get  them  at  wholesale.  I  know  of  a  man  who 
walked  into  the  retail  department  of  a  big  drug  store 
up-town  and  tried  to  buy  five  grains  of  morphine. 
The  clerk  refused  to  sell  it  to  him  without  a  physi- 
cian's prescription.  The  roan  simply  walked  through 
a  passage-way  into  the  wholesale  department,  and 
asked  for  a  package  of  the  drug  containing  sixty 
grains.  It  was  handed  over  to  him  without  a  word. 
The  reason  for  the  distinction  is  doubtless  because 
the  person  intending  to  commit  suicide  usually  goes 
to  the  retail  drug  store.  At  the  same  time,  all  the 
morphine  and  opium  fiends  purchase  their  favorite 
drugs  at  wholesale,  principally,  I  suppose,  because 
they  get  them  much  cheaper  that  way." 

The  Omaha  Bee  reports  that  in  San  Francisco  a 
sensitive  husband  is  suing  his  wife  for  divorce  be- 
cause she  bleached  her  hair.  In  his  petition  he 
says: 

"  Bleached  or  artificially  colored  hair  Ib  easily  distinguished 
as  such  and  does  not  appear  natural,  nor  does  it  deceive  any 
person,  but  It  Is  perfectly  patent  and  noticeably  conspicuous. 
It  is  regarded  by  the  majority  of  right-thinking  i>ersons  as  an 
Indication  of  a  loose,  dissolute  and  wanton  disposition,  and  is 
regarded  as  and  commonly  held  to  be  a  practice  never  affected 
by  modest,  pure  and  respectable  women." 

The  husband  claims  that  he  is  mortified  and 
humiliated  on  account  of  the  change  in  the  color  of 
his  wife's  hair.     He  adds: 

"She  is  a  brunette  naturally.  Her  hair  is  of  a  chestnut 
brown  color,  which  in  its  normal  state  is  modest  and  becom- 
ing, and  harmonizes  with  the  natural  color  of  her  skin  and 
eyes.  Since  we  married  she  has,  against  my  wishes  and  pro- 
test, and  with  intent  to  vex,  annoy,  exasperate  and  shame  me, 
dyed  her  hair  and  changed  its  shade  to  a  conspicuous  and 
showy  straw  or  canary  color.  As  a  consequence  of  this  artifi- 
cial coloring,  she  has  been  obliged  to  paint  her  face  to  secure 
an  artificial  complexion  in  keeping  with  the  artificial  color  of 
her  hair.  The  combination  has  given  her  a  giddy,  fast  and 
sporty  appearance." 

Among  many  good  tales  of  the  Irish  peasantry, 
Mr.  Le  Fanu  tells  some  amusing  instances  of  their 
conduct  in  the  witness-box.  A  bullying  counsel 
named  Freeman  was  completely  put  out  in  his  cross- 
examination  by  a  very  simple  answer.  A  country- 
man who  was  a  witness  was  asked,  "So  you  had  a 
pistol?"  "I  bad,  sir."  "Whom  did  you  intend  to 
shoot  with  it?"  "I  wasn't  intending  to  shoot  no 
one."     "  Then  was  it  for  nothing  that  you  got;it? " 


"No — it  wasn't."  " Come,  come,  sir — on  the  virtue 
of  your  solemn  oath,  what  did  you  get  that  pistol 
for? "  "  On  the  virtue  of  my  solemn  oath,  I  got  it 
for  tbree-and-ninepence  in  Mr.  Richardson's  shop." 
At  another  time  the  same  counsel  said  to  a  witness, 
"You're  a  nice  fellow,  ain't  yon?"  Witness  replied, 
"I  am,  sir;  and,  if  I  was  not  on  my  oath,  I'd  say 
the  same  of  you."  One  Judge  Burton,  who  was  a 
very  old  and  wizened  little  man,  was  trying  a  case, 
when  another  very  old  man,  a  peasant  scarcely  able 
to  walk,  came  into  court  to  give  evidence.  Instead 
of  going  to  the  witness-box,  he  went  toward  the 
passage  leading  to  the  bench.  One  of  the  counsel 
called  out  to  him,  "  Come  back,  sir!  Where  are  you 
going?  Do  you  think  you  are  a  judge?  "  "  Indeed, 
air,"  said  the  old  man,  looking  up  at  Judge  Burton 
— "indeed,  sir,  I  believe  I  am  fit  for  little  elsel " 

"  I  heard  a  story  to-day  which  is  worth  jotting 
down,  the  hero  of  which  is  Sir  George  Jessel,  the 
solicitor-general,  an  indisputably  excellent  lawyer 
and  a  most  cheery  and  pleasant  fellow,  but  proverbial 
for  being  terribly  innocent  of  his  b's.  Some  short 
time  since  he  was  arguing  a  case  of  patent  law  rights 
against  a  French  company,  who  were  sued  for  the 
infringement  of  an  English  patent  relating  to  steam 
boilers  and  condensers.  As  the  solicitor-general 
mistrusted  his  French,  he  had  recourse  to  an  inter- 
preter in  cross-examining  the  foreign  witnesses. 
One  of  these  mistaking  the  drift  of  the  question  put 
to  him,  Jessel  said  to  the  interpreter:  "  No,  no;  do 
tell  the  man  that  he  don't  seize  my  point.  My  ques- 
tion has  nothing  to  do  with  'eating  the  pipes."  This 
was  rendered  literally  by  the  interpreter,  saying: 
"  Monsieur  l'avocat  vous  prie  de  croire  qu'il  ne  s'agit 
nullcmcnt,  dans  son  interrogatoire,  de  manger  les 
tuyaux."  I  was  repeating  this  saying  to  Cockburn, 
chief  justice,  when  be  capped  it  by  one  to  illustrate 
Lord  Chelmsford's  readiness.  "Many  years  ago, 
when  Thesiger  and  I  were  at  the  bar,  and  leading 
our  respective  circuits,  we  were  opposed  to  each 
other  in  a  patent  case  that  was  being  tried  by  old 
Jock  Campbell  (afterward  lord  chancellor),  and 
where  there  were  many  French  witnesses  under  ex- 
amination. As  Thesiger  and  I  were  both  good 
French  scholars,  and  as  the  jury  chanced  to  under- 
stand the  language,  all  went  on  swimmingly,  until 
old  Jock  bethought  him  of  taking  one  of  the  French 
witnesses  in  hand.  His  lingo  was  so  hopelessly  un- 
intelligible that  the  poor  devil  of  a  witness  was  un- 
able to  understand  one  solitary  word  of  Campbell's 
remarks.  Having  in  vain  tried  to  stop  the  judge,  I 
at  length  sat  down,  saying  to  Thesiger,  who  was 
next  to  me,  'This  is  past  endurance;  why  on  earth 
does  Campbell  murder  French,  as  he  does? '  To 
which  Thesiger  replied,  '  No ;  he  does  not  go  to  the 
length  of  murdering  it,  he  only  Scotches  it.'  "- 

Pall  Mall  Oautte. 
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(S/VXXftvA  topics. 

[All  communications  Intended  for  the  Editor  should  be  ad- 
dressed simply  to  the  Editor  of  Thb  Albany  Law  Journal. 
All  letters  relating  to  advertisements,  subscriptions,  or  other 
business  matters,  should  be  addressed  to  Thb  Albany  Law 
Journal  Company.]  

THE  most  important  business  before  the  Con- 
stitutional Convention  now  in  session  is 
revision  of  the  judiciary  article,  and  any  one 
who  contributes  to  the  intelligent  consideration 
of  that  subject  does  a  public  service.  The 
Albany  Law  Journal  has  been  fortunate 
enough  to  obtain  from  Hon.  J.  Newton  Fiero, 
ex-president  of  the  State  Bar  Association,  a 
most  interesting  and  instructive  statement  of 
his  views  on  our  judicial  system — views  that 
have  been  formed  by  study  and  by  large  expe- 
rience as  counsel  in  the  trial  of  cases,  and  that 
therefore  merit  attention.  Mr.  Fiero  first  ad- 
vocated the  appointment  of  the  constitutional 
commission  of  1890  to  revise  the  judiciary  arti- 
cle, and  was  one  of  its  most  active  and  useful 
members.  The  article  will  be  published  in  the 
next  issue  of  the  Law  Journal. 


The  question  of  dramatic  copyright  has 
been  freshly  brought  up  by  the  presentation  to 
Congress  of  a  petition  signed  by  over  two  hun- 
dred dramatists  and  some  two  thousand  mana- 
gers and  members  of  the  dramatic  profession, 
urging  the  revision  of  existing  copyright  laws, 
and  appealing  for  the  adoption  of  measures  to 
check  the  piracy  of  plays.  The  amendments 
proposed  were  discussed  recently  by  the  house 
committee  on  patents,  when  the  chairman,  Mr. 
Covert,  urged  that  they  be  reported,  and  made 
an  earnest  plea  for  the  speedy  passage  of  the 
measure. 

The  petition  as  it  stands  presents  some  in- 
teresting facts  regarding  dramatic  conditions  in 
this  country.  There  are  now  in  the  United 
States  some  three  thousand  theatres  and  opera- 
houses,  employing  about  forty  thousand  per- 
sons, exclusive  of  actors  and  actresses.  From 
four  to  five  thousand  players  are  employed  in 
the  performance  of  more  than  three  hundred 
manuscript  plays,  written  or  owned  by  citizens 
of  the  United  States.  Naturally,  the  copyright 
Vol.  «o  —  No.  x. 


in  these  plays  represents  a  large  amount  of 
capital,  as  may  be  inferred  from  the  statement 
that  the  cost  of  producing  each  play  ranges 
from  $2,000  to  $25,000. 

The  existing  law  regarding  dramatic  and 
musical  copyright  punishes  infringement  by 
awarding  damages  to  the  injured  party  in 
the  sum  of  not  less  than  $100  for  the  first 
and  $50  for  every  subsequent  perform- 
ance. It  also  provides  that  the  unlicensed 
production  of  a  play  may  be  restrained  by 
injunction.  These  provisions  however  have 
not  proved  an  effective  check  to  the  evil,  and 
dramatists  and  managers  complain  that  copy- 
righted plays  are  pirated  all  over  the  country 
with  impunity.  They  state  that  the  piracy  of 
successful  new  plays  and  the  sale  of  stolen 
copies  have  become  a  systematic  business,  and 
that  "  entire  sections  of  the  country,  east,  west, 
north,  and  south,  are  now  so  overrun  with  these 
unlawful  producers  of  plays  that  reputable 
companies  are  completely  debarred  from  en- 
tering them.  The  local  managers  and  owners 
of  theatres  are  nowhere  in  sympathy  with  these 
unlawful  producers  of  plays,  but  it  has  now  be- 
come almost  impossible  for  them  to  detect  a 
fraudulent  production  when  contracting  for 
performances  in  their  houses." 

In  the  petition  just  submitted,  two  amend- 
ments to  the  existing  law  are  asked:  First. 
That  in  addition  to  being  punishable  by  dam- 
ages, play  piracy  shall  be  made  a  criminal 
offense,  with  a  maximum  penalty  of  one  year's 
imprisonment;  and  second,  that  an  injunction 
granted  in  any  judicial  circuit  of  the  United 
States  shall  hold  good  and  be  binding  in  every 
other  circuit.  This  latter  clause  is  both  reason- 
able and  proper.  As  the  law  now  stands,  an 
injunction  is  effective  only  in  the  circuit  in 
which  it  is  issued,  so  that  a  manager  enjoined 
in  one  city  has  only  to  go  to  another  outside 
the  circuit  to  escape  the  injunction.  The  change 
proposed  would  effectively  prevent  this  and# 
would  be  in  accord  with  sound  common  sense. 

The  first  amendment  proposed  is  however 
decidedly  open  to  question.  It  is  doubtful 
.whether  the  unlicensed  performance  of  a  play 
should  be  made  a  criminal  offense,  punishable 
by  imprisonment,  but  the  chief  and  apparently 
insurmountable  difficulty  in  the  way  of  such 
legislation  is  the  lack  of  a  definition  as  to  what 
shall  be  considered  raw  material  of  plays.  That 
a  writer  has  right  of  property  in  his  own  plays 
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is  incontestable,  but  such  right  can  hardly  be 
claimed  in  the  case  of  work  that  he  has  appro- 
priated or  that  he  has  felt  at  liberty  to  appro- 
priate. The  revision  or  elaboration  of  a  play 
by  one  dramatist  certainly  should  not  prevent 
the  use  of  the  original  as  '"  material"  by  others. 
The  Publishers'  Weekly  remarks  that  among  the 
playwrights  whose  names  are  attached  to  this 
petition  are  several  who  have  done  little  but 
rework  old  material  and  who  have  attached 
their  names  to  plays  taken  bodily  from  foreign 
dramatic  works.  More  than  half  of  the  plays 
produced  in  this  country  are  adaptations  of 
French  or  German  pieces,  while  of  some  of  the 
more  popular  foreign  plays  there  are  from  three 
to  five  adaptations  in  the  United  States.  Is 
each  of  these  adaptors  to  be  made  absolute 
owner  of  his  borrowed  material  -  as  well  as  of 
his  original  work?  Exclusive  rights  to  strictly 
original  plays  are  easily  secured  under  the  exist- 
ing law,  but  the  difficulty  lies  in  determining 
to  whom  appropriated  foreign  work  belongs. 
When  this  question  has  been  definitely  and  au- 
thoritatively answered  the  chief  perplexity  of 
dramatic  copyright  will  have  been  overcome. 


The  granting  of  a  certificate  of  reasonable 
doubt  by  Justice  Barrett  of  the  Supreme  Court 
in  the  case  of  Erastus  Wiman  will  not  surprise 
those  who  followed  the  proceedings  in  the  trial 
and  also  the  proceedings  in  another  celebrated 
case,  People  v.  Flack,  tried  several  years  ago 
in  New  York.  The  latter  case  was  tried 
before  Justice  Barrett,  who  charged  that  the 
record  of  the  Flack  divorce  was  fraudulent, 
thereby  taking  away  from  the  jury  the  con- 
sideration of  the  question  of  fraud.  The  Court 
of  Appeals  overruled  the  decision  in  the  case, 
holding  that  the  alterations  in  the  record,  on 
which  Justice  Barrett  based  his  opinion  of  its 
fraudulency,  might  have  been  blunders  and 
that  the  question  of  fraud  was  one  for  the  jury 
■  to  determine.  In  granting  a  certificate  of  rea- 
soaable  doubt  in  the  Wiman  case  Justice  Bar- 
rett simply  administers  to  Justice  Ingraham, 
before  whom  it  was  tried,  the  medicine  which 
he  himself  had  to  take.  Justice  Barrett's  chief 
point  is  that  Justice  Ingraham  withdrew  from 
the  jury  the  question  of  criminal  intent.  The 
case  will  go  to  the  General  Term  in  the  fall. 
Meantime  Mr.  Wiman  is  at  large  on  $30,000 
bail. 


How  far  section  1  of  article  4  of  the  Consti- 
tution of  the  United  States,  and  the  act  of  Con- 
gress of  May  26,  1790,  passed  to  carry  it  into 
effect,  operate  to  preclude  a  defendant  from 
offering  evidence  against  the  judgment  of  one 
State  when  sued  upon  it  in  another,  has  been 
the  subject  of  much  discussion  and  difference 
of  opinion.  A  distinction  has  always  been 
made  however  between  facts  going  to  the  juris- 
diction of  the  court  and  those  relating  to  the 
merits,  and  the  tendency  has  been  strong  to 
open  the  door  to  evidence  upon  the  former. 
The  earlier  view  was  that  the  mere  presump- 
tion in  favor  of  jurisdiction  might  be  contra- 
dicted, but  that  evidence  could  not  be  received 
against  the  affirmative  recitals  of  jurisdictional 
facts  in  the  record.  In  Hampton  v.  M'Connel, 
3  Wheat.  234,  Chief  Justice  Marshall  said: 
"  Whatever  pleas  would  be  good  to  a  suit 
thereon  in  such  State,  and  none  others,  could 
be  pleaded  in  any  other  court  in  the  United 
States!  "  And  a  similar  view  is  indicated  by  the 
decisions  in  Mills  v.  Duryee,  7  Cranch,  481,  as 
to  which  see  the  remarks  of  Bradley,  J.,  in 
Thompsons.  Whitman,  18  Wall.  462, and Lantles 
v.  Brant,  10  How.  348,  371.  "It  wasundoubt- 
edly  the  purpose  (of  the  constitutional  pro- 
vision) to  give  to  the  judicial  proceedings  of 
each  State  the  same  faith  and  credit  in  every 
other  State  to  which  they  were  entitled  in  the 
State  in  which  they  took  place. "  Story  Const., 
§  13 10,  note.  In  Thompson  v.  Whitman,  18 
Wall.  457,  however  the  question  came  directly 
before  the  Supreme  Court  of  the  United  States, 
and  Justice  Bradley,  admitting  that  there  was 
no  previous  express  decision  on  the  point,  made 
an  elaborate  review  of  all  the  authorities,  and 
announced  for  the  court  the  conclusion  that 
jurisdiction  was  always  open  to  question,  even 
upon  facts  affirmatively  asserted  in  the  record. 
This  decision  was  affirmed  and  followed  in 
Knowles  v.  Coke  Co.,  19  Wall.  58,  and  Pennoyer 
v.  Neff,  95  U.  S.  714,  and  has  been  considered 
as  settling  the  law,  by  the  highest  court,  on  the 
subject.  The  great  weight  of  authority  in  the 
State  courts  is  to  the  same  effect,  and  so  are 
the  text-books.  McDermott  v.  Clary,  107  Mass. 
501;  Gilmanv.  Gilman,  126  id.  26;  Wright  v. 
Andrews,  130  id.  149;  Sewing  Machine  Co.  v. 
Radcliffc,  66  Md.  511;  Manufacturing  Co.  v. 
Chambers,  75  id.  614;  Eager  v.  Stover,  59  Mo. 
87;  Napton  v.  Leaton,  71  id.  358;  Whart.  Confl. 
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Laws,  §  823;  Story  Confl.  Laws,  §  609;  Story 
Const.  (M.  M.  Bigelow's  ed.  1891),  §  1310, 
note  a;  12  Am.  &  Eng.  Enc.  Law,  148X,  and 
cases  there  cited. 

The  Pennsylvania  cases  have  not  been  in 
entire  harmony,  but  in  Price  et  al.  v.  Harrcll 
et  al.,  decided  by  the  Supreme  Court  of  Penn- 
sylvania on  May  12,  1894  (29  Atl.  Rep.  279), 
the  court  held  that  in  an  action  on  a  foreign 
judgment,  defendant  may,  notwithstanding  the 
recitals  of  the  record,  show  that  there  was  no 
service  or  appearance  by  him,  and  that  this  rul- 
ing is  not  in  contravention  of  section  1,  article 
4,  of  the  Constitution  of  the  United  States,  and 
the  act  of  Congress  passed  in  pursuance  thereof 
on  May  26,  1790.  Judge  Mitchell,  who  deliv- 
ered the  opinion  of  the  court  (after  reviewing 
the  cases  of  Wctherill  v.  Stillman,  65  Penn.  St. 
105;  Noble  v.  Oil  Co.,  79  id.  354;  Guthrie  v. 
Lowery,  84  id.  533,  and  Lance  v.  Dugan  [Penn. 
Sup.],  13  Atl.  Rep.  942),  said):  "It  would  be 
contrary  to  sound  policy  to  deny  to  our  own 
citizens  a  defense  against  judgments  obtained 
in  other  States,  out  of  a  comity  which  such 
States  refused  to  us.  An  apt  illustration  is  af- 
forded by  the  present  case,  in  which  it  appears 
that  the  Court  of  Chancery  in  Maryland  denied 
the  appellant  relief  against  the  original  judg- 
ment, on  the  ground  that  the  same  defense 
would  be  open  to  him  here.  The  affidavit  of 
defense  avers  that  the  appearance  recited  in 
the  record  of  the  judgment  sued  on  was  merely 
constructive,  and  that  in  fact  the  appellant  was 
not  served  with  process,  did  not  appear,  and 
had  no  knowledge  of  the  suit  until  recently, 
when  demand  was  made  for  payment.  These 
being  facts  going  to  the  jurisdiction  of  the  court, 
the  record  could  be  contradicted  in  regard  to 
them.  The  affidavit  presented  a  prima  facie 
defense,  and  was  sufficient  to  prevent  judg- 
ment. Judgment  reversed  and  procedendo 
awarded." 

A  decision  in  a  novel  case  has  been  handed 
down  by  the  Supreme  Court  of  Alabama.  Some 
time  ago  a  prominent  Roman  Catholic  died  in 
Mobile,  and  bequeathed  $2,000  to  be  used  for 
the  masses  for  his  soul.  The  court  held  the 
bequest  void  because  there  was  no  living  bene- 
ficiary of  the  trust  endeavored  to  be  created, 
the  soul  not  being  an  entity  in  contemplation  of 
the  law. 


According  to  a  "scale  of  value"  furnished 
officially  by  the  miners'  unions  and  miners'  ac- 
cident insurance  companies  of  Germany,  the 
loss  of  both  hands  is  valued  at  100  per  cent  on 
the  whole  ability  to  earn  a  living,  supposing 
the  right  hand  depreciates  the  value  of  an  indi- 
vidual as  a  worker  70  to  80  per  cent,  while  the 
loss  of  the  left  hand  represents  from  60  to  70 
per  cent  of  the  earnings  of  both  hands.  The 
thumb  is  reckoned  to  be  worth  from  20  to  30  per 
cent  of  the  earnings;  the  first  fingerof  the  right 
hand  is  valued  at  from  14  to  18  per  cent,  and 
that  of  the  left  hand  at  from  8  to  tji  percent; 
the  third  finger  stands  least  of  all  in  value,  being 
rated  at  from  only  7  to  9  per  cent;  the  worth 
of  the  little  finger  is  set  at  9  to  12  per  cent. 
The  difference  in  the  percentages  is  occasioned 
by  the  difference  in  the  trade,  the  first  finger 
being,  for  instance,  more  valuable  to  a  writer 
than  to  a  digger. 

In  denying  that  a  dentist  is  exempt  from  jury 
duty  as  a  practitioner  of  medicine,  the  Supreme 
Court  of  Missouri,  in  State  (Fleckinger)  v. 
Fisher,  22  L.  R.  A.  799,  says:  "If  relator  is 
exempt  from  jury  duty  because,  as  he  says,  he 
'  treats  professionally  diseases  of  the  oral  cav- 
ity,' so  also  is  his  less  pretentious  professional 
brother,  who  with  equal  scientific  skill  treats 
diseases  or  malformations  of  the  hands  or  feet, 
and  who  is  content  to  be  dubbed  a  '  corn  doc- 
tor.' " 


The  constitutionality  of  Sunday  laws  has  been 
recently  considered  in  the  Michigan  case  of 
People  v.  Belief,  22  L.  R.  A.  696,  and  the  Mary- 
land case  of  Judeftndx.  State,  id.  721,  both  of 
which  uphold  the  laws.  In  a  note  to  the  Mary- 
land case  it  is  shown  that  the  former  decis- 
ions on  this  subject,  with  the  exception  of  one 
or  two  early  cases,  which  have  been  overruled, 
are  unanimous  in  supporting  the  constitution- 
ality of  the  Sunday  laws. 


The  professions  at  Chicago  are  being  over- 
crowded, according  to  report,  particularly  those 
of  law  and  medicine.  The  ranks  of  the  law- 
yers are  increasing  at  the  rate  of  four  hundred 
a  year,  and  of  the  doctors  in  a  larger  propor- 
tion, if  any  thing,  and  many  practitioners  are 
said  to  be  obliged  to  resort  to  outside  employ- 
ments to  gain  a  living. 
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TAXATION-EXEMPTION   FROM-PURELY 
PUBLIC  CHARITIES. 

pennsylvania  supreme  court,  april  30,  18w. 

American     Sunday-school    Union    v.     Taylor 
et  al. 

Where  a  purely  public  charity  undertakes  to  carry  on  a  com- 
mercial business  as  a  means  of  self  support,  this  Is  trade, 
and  so  much  of  the  property  of  the  charity  as  Is  embarked 
in  the  business  Is  subject  to  taxation. 

That  the  entire  profits  of  the  branch  of  the  business  are  de- 
voted to  the  purposes  of  the  charity  in  no  way  changes  its 
business  nature,  whether  it  is  In  the  direct  line  of  the  work 
of  the  charity  or  is  some  business  in  no  way  connected 
with  it. 

The  provisions  of  the  Constitution  of  1871  and  the  act  of  May, 
14,  1874,  expressly  declare  what  places  are  to  be  exempt 
from  taxation,  and  nothing  else  can  be  so  exempt. 

A  purely  public  charity  engaged  In  the  erection  and  mainte- 
nance of  Sunday-schools,  and  the  publication  and  circula- 
tion of  moral  and  religious  publications,  for  the  purpose 
of  self-support,  established  a  book-store  upon  its  premises, 
for  the  sale  of  its  publications.  Held,  that  its  property  so 
used  Is  subject  to  taxation. 

APPEAL  of  the  American  Sunday-school  Union, 
plaintiff,  from  the  action  of  the  Common  Pleas 
No.  4,  of  Philadelphia  county,  dismissing  a  bill  in 
equity  filed  by  the  said  plaintiff  against  John  Tay- 
lor, receiver  of  taxes  for  the  city  and  county  of 
Philadelphia,  and  William  Laughlin,  George  W. 
Fairman  and  Simon  Gratz,  constituting  the  board 
of  revision  of  taxes  of  the  city  of  Philadelphia,  de- 
fendants, for  an  injunction  to  restrain  the  said 
John  Taylor,  receiver  of  taxes,  from  collecting  any 
taxes  now  alleged  to  be  due  or  hereafter  to  be  as- 
sessed upon  the  premises  occupied  by  the  said 
plaintiff  in  the  city  of  Philadelphia. 

The  facts  of  this  case  are  sufficiently  set  forth  in 
the  opinion  of  the  Supreme  Court.  The  court 
below,  Arnold,  J.,  delivering  the  opinion,  dismissed 
the  bill,  and  the  plaintiff  took  this  appeal,  assign- 
ing for  error  this  action  of  the  court. 

Rowland  Evans  and  Richard  L.  Ashhuret,  for  ap- 
pellant. 

E.  Spencer  Miller,  assistant  city  solicitor  (Charles 
F.  Warwick,  city  solicitor,  with  him),  for  appellee. 

Dean,  J.  The  corporation  known  as  the  Ameri- 
can Sunday-school  Union  has  its  principal  place  of 
business  in  the  city  of  Philadelphia.  It  occupies 
No.  1122  Chestnut  street,  the  lot  fronting  on  the 
street  thirty-five  feet,  and  extending  back  to  San- 
som  street  two  hundred  and  thirty -five  feet.  The 
building  is  large  and  valuable,  and  covers  the  whole 
lot.  The  society  was  incorporated  by  special  act  of 
Assembly  in  1845.  Its  purpose,  as  declared  in  the 
second  section  of  the  act,  is  "the  erection  and 
maintenance  of  Sunday-schools,  and  the  publication 
and  circulation  of  moral  and  religious  publications." 
It  is  a  corporation  with  no  capital  stock,  declares  no 
dividends,  and  divides  no  profits;  it  is  carried  on 
for  benevolent  and  religious  purposes.     The  board 


of  revision  of  taxes  of  the  city  of  Philadelphia  rated 
its  property  on  Chestnut  street  at  $158,000;  of  this 
valuation  $28,000  was  stricken  off  as  exempt  from 
taxation;  the  remainder,  $130,000,  was  assessed  at 
the  city  rate,  $1.85  per  $100,  making  $2,408  for 
each  of  the  years  1891  and  1892. 

The  Sunday-school  Union,  the  plaintiff,  filed  this 
bill  to  enjoin  the  defendant,  the  receiver  of  taxes, 
from  collecting  this  assessment,  averring  that  its 
purpose,  as  disclosed  by  its  charter,  and  as  carried 
out  in  the  building  on  1122  Chestnut  street,  was  that 
of  a  purely  public  charity,  and  it  was  therefore  ex- 
empt from  all  taxation. 

The  defendant  denies  that  plaintiff  is  such  chari- 
table institution  as  is  by  law  exempt  from  taxation, 
and  avers  that  the  premises  described  are  occupied 
and  used  mainly  in  carrying  on  the  business  of 
manufacturing  and  selling  books  and  other  articles 
of  merchandise. 

C.  W.  McKeehan,  Esq.,  was  appointed  master, 
whose  finding  of  facts  and  conclusions  of  law,  in  a 
very  concise  and  clear  report,  are  with  the  plaintiff. 
On  exceptions  being  filed  by  the  city,  the  learned 
judge  of  the  court  below  differed  with  the  master 
in  his  legal  conclusion  from  the  facts,  and  dis- 
missed the  bill.  From  this  decree  plaintiff  brings 
this  appeal. 

The  master  finds  these  material  facts,  on  which 
he  bases  his  opinion  that  the  society  is  exempt  from 
taxation : 

"  For  many  years  the  society  issued  its  publica- 
tions and  sold  them  to  Sunday-schools  and  to  the 
public  below  the  cost  of  production,  in  order  to 
bring  them  within  the  reach  of  all.  Subsequently, 
the  contributions  of  the  public  being  insufficient  to 
continue  the  plan,  the  managers  were  compelled  to" 
place  the  public  operations  of  \he  society  upon  a 
basis  that  would  be  self-supporting.  This  is  now 
the  policy  of  the  association,  but  it  is  not  its  aim  to 
make  money,  and  if  any  profits  are  realized  beyond 
what  are  absolutely  necessary  to  maintain  the  pub- 
lic operations,  the  surplus  is  used  in  promoting  the 
missionary  work  and  establishing  Sunday-schools 
in  needy  communities  and  in  the  gratuitous  distri- 
bution of  its  literature." 

Then,  further,  he  finds  that  the  first  floor  of  the 
Chestnut  street  end  of  the  society's  building  is  "  de- 
voted to  retail  and  wholesale  sales,  aud  the  south 
part,  toward  Sansom  street,  is  used  for  stock  in  large 
quantities,  kept  there  for  filling  orders,  and  where 
it  is  packed  and  shipped."  And  further:  "In  the 
salesroom  on  Chestnut  street  publications  of  the  so- 
ciety and  publications  other  than  those  of  the  so- 
ciety are  sold  at  the  prices  at  which  they  are  sold 
by  the  other  booksellers  of  the  city  of  Philadelphia. 
No  publications  are  allowed  to  be  sold  which  are 
not  of  a  high  moral  character,  but  such  standard 
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works  as  Webster's  Dictionary  and  similar  publica- 
tions are  kept  by  the  society  and  sold  to  their  regu- 
lar trade,  although  as  a  rule  persons  asking  for 
standard  publications  are  referred  to  other  book- 
sellers. The  publications  not  issued  by  the  society, 
but  sold  by  it,  are  so  sold  in  order  to  aid  it  in  mak- 
ing its  business  self-supporting." 

The  master,  on  these  facts,  coucluded  the  society 
was  wholly  exempt  from  taxation ;  the  court,  that 
it  was  not.     Which  was  right? 

Conceding  the  fact  that  the  society  is  an  "  insti- 
tution of  purely  public  charity,"  and  as  such  exempt 
from  taxation,  it  seems  to  us  such  an  institution 
may,  as  an  aid  to  the  accomplishment  of  its  primary 
object,  carry  on  a  business,  or  use  part  of  its  prop- 
erty for  a  business  purpose,  which  renders  such 
business  or  such  part  of  its  property  taxable.  The 
first  floor  of  the  society's  Chestnut  street  building 
was  used  for  purely  business  purposes,  and  its  busi- 
ness was  conducted  in  that  location  for  the  avowed 
purpose  of  profit.  As  the  master  finds,  in  the  first 
years  of  the  society's  operations  it  sold  its  books  at 
less  than  cost,  but  finding  that  this  plan  was  not  on 
the  whole  successful,  "the  managers  were  compelled 
to  place  the  public  operations  of  the  society  upon  a 
basis  that  would  be  self-supporting;"  that  is,  they 
establish  and  maintain  upon  one  of  the  most  elig- 
ible and  valuable  sites  of  the  city  a  book-store  for 
profit.  In  this  they  sell,  not  only  the  society's  own 
publications,  but  others.  While  they  confine  their 
trade  to  "  publications  of  a  high  moral  character, 
and  such  standard  works  as  Webster's  Dictionary, 
and  like  works,"  this  in  no  way  negatives  the  busi- 
ness character  of  the  enterprise.  There  are  but  few 
reputable  booksellers  anywhere  who  would  wish  to 
'trade  in  immoral  books,  or  in  publications  other 
than  meritorious.  Nor  does  the  fact  that  the  profits 
gathered  on  the  counter  of  the  book-store  are  de- 
voted to  the  primary  object  of  the  charity,  which  is 
purely  public,  in  any  degree  affect  the  character  of 
the  trading  or  commercial  enterprise.  Every  dollar 
the  society  expends  is  some  charitable  contributor's 
gains  or  profits  from  some  business  not  charitable; 
if  such  contributor  devoted  the  whole  of  his  profits 
from  the  sale  of  dry -goods,  groceries  or  books  to 
promote  this  particular  charity,  that  fact  would  not 
make  the  source  of  such  profit  a  purely  public  char- 
ity. And  if,  as  the  master  has  found,  the  society 
was  compelled  to  put  a  part  of  its  operations  on  a 
basis  that  was  self-supporting  by  starting  a  book- 
store to  sell  books  only  of  a  high  moral  character 
and  standard  publications,  that  is  trade.  That  the 
entire  profits  of  this  branch  of  the  business  are  de- 
voted to  the  purposes  of  charity  no  more  changes 
its  business  nature  than  if,  instead  of  a  book-store, 
the  society  had  established  and  carried  on  a  shoe 
store.     It  might  have  operated  a  farm  or  a  rolling- 


mill  with  the  same  end  in  view — to  put  the  society, 
as  the  master  aptly  says,  on  a  basis  that  was  self- 
supporting;  but  the  end  would  not  have  exempted 
the  business  from  taxation. 

It  is  clear  from  the  evidence  here  that  the  city  did 
not  tax  any  portion  of  the  funds  paid  by  pious  and 
benevolent  contributors;  it  sought  only  to  collect  a 
tax  from  that  part  of  the  business  which  was  purely 
commercial.  And  there  is  no  injustice  in  this,  nor 
any  harshness.  The  commercial  operation  occupies 
thirty-five  by  two  hundred  and  thirty-five  feet  of 
the  most  valuable  ground  in  the  city;  its  location  is 
peculiarly  favorable  to  the  business  carried  on 
there.  The  large  municipal  expenditures  in  the 
past  have  greatly  increased  its  value;  the  millions 
now  being  expended  and  that  will  be  expended  in 
the  future  will  still  further  enhance  the  price  of 
the  land  and  increase  the  profits  of  the  busi- 
ness. The  taxable  property  of  other  dealers 
and  real-estate  owners  in  the  city  can  claim  no  ex- 
emption. Why  should  not  this  business  pay  its 
fair  proportion  of  the  tuxes  necessary  to  the  paving 
of  streets,  construction  of  sewers,  furnishing  of 
light  and  water,  maintaining  a  fire  department,  sup- 
porting a  police  force,  and  other  municipal  objects? 
To  exempt  this  book -store  from  taxation  to  the 
amount  of  $2,408  each  year  is,  in  effect,  a  shifting 
of  that  much  of  an  individual's  burden  to  the  shoul- 
ders of  the  public.  If  the  society  does  not  pay  it, 
the  general  public  must;  another  individual  dealer 
in  the  same  business  must  pay  his  full  share  of  taxa- 
tion, and  then  his  share  of  what  his  rival  ought  to 
pay. 

Nor  is  this  conclusion  a  novel  one.  The  board  of 
revision  of  taxes  has  iu  the  case  of  all  other  institu- 
tions of  a  like  character  for  years  followed  a  system 
of  taxation  whereby  the  mercantile  part  of  the  busi- 
ness was  taxed,  and  the  "purely-public-charity" 
part  exempted.  The  Presbyterian  Board  of  Publi- 
cation is  assessed  at  $260,000,  whereof  $60,000  is 
exempted;  the  American  Baptist  Publication  So- 
ciety is  assessed  at  $225,000,  and  $20,000  is  exempt ; 
the  Board  of  Church  Extension  of  the  Methodist 
Church  is  assessed  at  $25,000,  and  $7, 000 is  exempt; 
the  Young  Men's  Christian  Association  is  assessed 
at  $400,000,  of  which  $210,000  is  exempt.  The 
board  of  revision  of  taxes,  in  the  performance  of 
their  manifest  duty  in  these  cases,  as  in  the  one  in 
hand,  seem  to  have  carefully  separated  that  in  each 
institution  which  was  a  "purely  public  charity" 
from  that  which  was  commercial  in  its  character, 
and  determined  the  liability  to  taxation  accord- 
ingly. 

In  all  cases  of  this  kind  the  tendency  naturally  is 
to  an  excessively  liberal  construction  of  the  consti- 
tutional exemption;  a  construction  not  warranted 
perhaps  by  its  plain  restriction.  The  people  knew 
what  they  meant  when,  in  1874,  they  said  by  an 
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overwhelming  majority:  "The  General  Assembly 
may  by  general  laws  exempt  from  taxation  public 
property  used  for  public  purposes,  actual  places  of 
religious  worship,  places  of  burial  not  used  or  held 
for  private  or  corporate  profit,  and  institutions  of 
purely  public  charity."  They  meant  nothing  else 
should  be  exempt  from  taxation.  By  no  judicial 
rule  of  construction  can  these  words  be  made  to 
mean  that  a  commercial  enterprise  is  exempt  be- 
cause the  whole  profit  of  it  goes  into  the  treasury 
of,  and  is  carried  on  by,  a  purely  public  charity.  In 
so  far  as  the  institution  is  charitable,  and  its  rev- 
enues are  derived  from  the  contributions  of  the 
charitable,  it  is  protected  by  the  Constitution.  But 
if  such  institution  sees  fit  to  engage  in  trade  for  the 
purpose  of  increasing  its  revenue  or  making  any 
part  of  its  business  "self-supporting,"  the  trade 
part  of  its  business  can  be  taxed,  and  ought  to  be. 

The  authorities  cited  by  the  learned  counsel  for 
appellant,  on  their  facts,  are  not  in  conflict  with 
what  is  here  decided.  In  Donohugh's  Appeal,  86 
Penn.  St.  806,  the  opinion  is  by  our  brother  Mitch- 
ell, then  sitting  in  the  Common  Pleas,  which,  on 
affirmance,  was  adopted  as  the  opinion  of  this  court. 
The  Library  Company  of  Philadelphia  claimed  ex- 
emption, on  the  ground  that  it  was  a  "  purely  pub- 
lic charity."  It  appeared  that  the  use  of  the  books 
was  without  charge  to  all  who  used  them  in  the 
library  building;  to  all  members  within  certain 
limitations,  who  took  them  away  for  use ;  and  to  all 
persons  for  a  small  compensation,  who  took  them 
away  for  use,  and  gave  security  for  their  return.  It 
was  held  that  the  privilege  of  taking  away  for  a 
small  compensation  was  a  mere  regulation,  and  not 
part  of  the  fundamental  law  of  the  corporation ;  but 
that  even  if  this  privilege  was  repugnant  to  the  na- 
ture of  the  charity,  the  privilege  would  be  void, 
and  the  public  character  of  the  charity  was  not 
thereby  changed. 

In  Philadelphia  v.  Women's  Christian  Associa- 
tion, 136  Penn.  St.  572,  meals  and  lodgings  were 
furnished  to  all  women  dependent  on  their  own 
labor  for  support;  to  those  able  to  pay,  a  small 
charge  was  made,  but  there  was  no  element  of  gain 
or  profit,  the  entire  revenue  not  nearly  equalling  the 
expenditure.  On  the  facts  it  was  declared  a 
"purely  public  charity,"  because  whatever  revenue 
it  received  by  charges  was  wholly  from  the  recipi- 
ents of  the  institution's  bounty ;  the  payment  made 
by  no  one  of  the  beneficiaries  equalling  in  value  the 
cost  of  the  lodging  and  meals  obtained  by  her.  The 
case  was  decided  on  its  special  facte,  and  was  rested 
on  Donohugh's  Appeal. 

In  the  case  of  Episcopal  Academy  v.  Philadel- 
phia, ISO  Penn.  St.  565,  this  court  went  to  the 
outside  limit  of  liberality  in  construction  of  the 
Constitution.  The  school  was  founded  and  endowed  ' 


by  public  and  private  charity ;  the  rates  of  tuition 
were  adjusted  with  a  view  to  make  the  school  self- 
sustaining.  A  majority  of  the  pupils  paid  full  rates, 
a  small  number  half  rates,  and  a  still  smaller  num- 
ber nothing.  It  was  held  to  be  a  purely  public 
charity,  because  its  revenues  only  made  it  self-sup- 
porting, but  it  was  distinctly  intimated  that  if  the 
revenues  had  gone  beyond  the  line  of  self-support 
it  would  not  have  been  exempt.  The  decision  was 
rested  on  Donohugh's  Appeal  and  Philadelphia  v. 
Women's  Christian  Association.  We  are  not  re- 
quired to  question  the  judgments  in  these  case*; 
they  differ  essentially  from  the  one  before  us  in 
their  facte.  If  the  Women's  Christian  Association 
bad  carried  on  a  bakery,  meat-shop  or  grocery,  that 
the  profits  therefrom  might  make  the  public  char- 
ity, the  lodging  and  boarding-house,  self-support- 
ing, the  bakery  and  meat-shop  would  not  have  been 
exempt  from  taxation ;  or  if  the  Episcopal  Acad- 
emy had  carried  on  a  coal-yard  or  school-book-store 
in  conjunction  with  their  school  to  make  it  self- 
supporting,  the  coal-yard  and  book-store  would  not 
have  been  exempt.  In  neither  of  the  cases  cited 
was  the  business  outside  of  or  disassociated  from 
the  charity ;  in'each  cose  it  was  so  blended  with  the 
"  purely  public  charity  "  that  on  its  facts  it  was  dif- 
ficult to  draw  a  distinction,  and  the  exemption 
claimed  was  sustained  by  this  court  on  the  special 
facts. 

But  we  hold  in  this  case  that  carrying  on  a  book- 
store or  any  other  business  for  profit,  subjects  such 
business  to  taxation,  even  although  the  whole  profit 
therefrom  goes  to  the  principal  institution  for  pur- 
poses of  "purely  public  charity." 

As  to  whether  the  proportions  exempt  and  tax- 
able have  been  correctly  determined,  that  is  a  ques- 
tion with  which  we,  iu  this  proceeding,  have  noth- 
ing to  do.  Any  complaint  on  that  score  can  only 
be  heard  on  appeal  from  the  decision  of  the  board 
of  revision  of  taxes. 

The  judgment  is  affirmed,  and  the  appeal  is  dis- 
missed at  costs  of  appellant. 

Ko  die.  Williams,  J.,  dissenting.  I  regret  that 
I  am  constrained  to  dissent  once  more  from  a  judg- 
ment in  which  a  majority  of  my  brethren  seem  fully 
to  concur.  The  American  Sunday-school  Union  is 
by  common  consent  a  purely  public  charity.  Its 
work  is  as  wide  as  our  country.  It  is  undenomina- 
tional in  its  spirit,  its  organization  and  its  methods. 
It  has  no  stock,  and  no  possibility  of  personal  or 
corporate  gain.  It  is  dependent  from  year  to  year 
on  voluntary  contributions  from  churches,  Sunday- 
schools  and  individuals.  Whenever  the  stream  of 
money  which  now  pours  from  these  sources  into  its 
treasury  shall  cease,  its  beneficent  work  must  be  dis- 
continued. All  this  seems  to  be  conceded  by  this 
court,  and  the  exemption  of  the  property  of  the 
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union  from  taxation  would  not  be  questioned,  as 
we  understand,  but  for  the  fact  that  it  sells  books 
to  those  who  are  willing  to  pay  for  them,  in  addi- 
tion to  giving  them  to  those  who  are  not  able  to 
buy.  This,  it  is  said,  puts  the  union  in  the  posi- 
tion of  stepping  outside  its  legitimate  work  of  em- 
barking in  a  business  enterprise  for  profit.  What 
is  its  legitimate  work?  It  is  to  send  its  workers  or 
missionaries  along  our  frontiers  and  into  sparsely- 
settled  or  destitute  neighborhoods  wherever  they 
may  be  found,  to  gather  the  young  into  Sunday- 
schools  for  moral  and  religious  instruction,  and  to 
provide  for  them  a  wholesome  literature.  Many  of 
these  books  are  suitable  for  the  use  of  adults;  aud 
the  society  seeks  to  supply  the  needs  of  individuals 
and  families  by  gift  where  that  is  necessary,  but  by 
a  sale  whenever  a  sale  is  practicable.  The  price 
received,  whatever  it  may  be,  makes  a  gift  to  needy 
persons  possible,  to  the  amount  so  received,  beyond 
what  the  society  could  otherwise  give.  This  is  the 
general  plan  of  work. 

The  building  now  subjected  to  taxation  has  been 
paid  for  out  of  donations  made  for  that  purpose.  It 
is  the  headquarters  of  the  society.  The  editorial 
work,  correspondence  and  office  work  are  done  in 
this  building;  its  publications  are  stored  there; 
from  it  shipments  are  made  to  its  colporteurs,  mis- 
sionaries and  agents  in  every  part  of  the  United 
States.  The  room  fronting  on  Chestnut  street  is 
fitted  up  as  a  salesroom,  and  in  it  the  various  books 
and  periodicals  of  the  society  are  offered  for  sale, 
together  with  a  few  standard  books,  like  Webster's 
Dictionary.  This  is  one  of  the  methods  employed 
to  put  the  publications  of  the  society  before  the 
public  aud  to  extend  their  usefulness.  This  does 
not  seem  to  me  to  be  entering  upon  a  new  business, 
but  a  natural  and  desirable  department  of  its  proper 
work.  It  is  easy  to  see  that  if  the  union  should 
open  a  baker's  or  a  butcher's  shop,  that  would  be 
entering  upon  a  new  and  unrelated  business.  The 
fact  that  the  profits  made  were  turned  over  to  char- 
itable work  would  make  no  difference.  It  is  not  the 
use  to  be  made  of  the  profits,  but  the  nature  of 
the  business  done,  that  is  to  be  considered  in  decid- 
ing upon  the  question  of  liability  to  taxation.  The 
business  done  by  the  union  is  divisible  into  two  de- 
partments, viz.,  the  organization  of  Sunday-schools 
and  household  visitations  by  its  missionaries,  and 
the  supply  of  Sunday-schools  and  families  with  a 
moral  and  religious  literature.  Its  missionaries  sell 
the  books  and  periodicals  of  the  society  when  they 
can.  They  give  them  when  this  seems  to  be  neces- 
sary. Precisely  the  same  thing  is  done  at  their 
building  on  Chestnut  street.  They  make  donations 
of  books  and  they  make  sales.  The  more  sales 
made,  the  more  donations  can  be  made  out  of  the 
same  general  stock.    The  entire  profits  from  sales  at 


their  building  appear  to  be  about  $2,000  per  annum. 
This  sum  should  go  to  increase  their  gifts  to  the 
destitute.  By  this  decision  however  it  is  subjected 
to  taxation  on  $180,000  of  the  valuation  of  its  prop- 
erty. The  taxation  on  this  sum,  at  the  rate  of  two 
per  cent,  which  is  not  far  from  the  average  rate  of 
taxation  in  this  city,  will  swallow  up  those  profits 
and  take  $500  or  $600  more  out  of  the  gifts  made 
by  the  benevolent  to  the  work  of  the  society.  Every 
dollar  thus  expended  is  taken  from  the  destitute, 
who  would  otherwise  be  the  recipients  of  it,  and 
the  religious  and  benevolent  work  of  the  society  is 
diminished  to  that  extent. 

The  application  of  this  rule  to  the  Women's  Chris- 
tian Association  would  subject  its  property  to  taxa- 
tion, for  it  receives  for  the  food  and  lodging  it  pro- 
vides nearly  or  quite  enough  to  meet  its  expenses ; 
but  we  held  that  its  property  was  exempt  notwith- 
standing. Philadelphia  v.  Women's  Christian  As- 
sociation, 125  Penn.  St.  572.  Both  Lafayette  Col- 
lege and  the  Episcopal  Academy  receive  tuition  fees 
from  those  able  to  pay,  hut  these  institutions  were 
also  held  to  be  exempt  from  taxation.  Northamp- 
ton County  v.  Lafayette  College,  128  Penn.  St.  182 ; 
Episcopal  Academy  v.  Philadelphia,  150  id.  565. 

The  great  hospitals  of  this  city  charge  those  who 
are  able  to  pay  for  their  care  and  treatment,  and  use 
the  money  so  received  to  help  sustain  the  institu- 
tion ;  but  under  the  rule  laid  dowh  in  this  case,  it 
is  not  easy  to  see  why  the  hospital  that  does  this 
should  not  be  taxed.  The  same  basis  for  taxation 
exists  in  both  cases.  Most  of  the  business  done  by 
both  is  done  gratuitously.  Some  services  are  ren- 
dered by  the  hospital,  some  books  are  furnished  by 
the  union  to  those  who  are  able  and  willing  to  pay 
for  what  they  get.  The  money  so  received  helps  to 
pay  for  services  rendered  and  books  furnished  to 
those  who  cauuot  pay,  and  the  capacity  of  both  the 
hospital  aud  the  union  to  extend  its  benefactions  is 
increased  corresponding. 

The  Young  Men's  Christian  Association  building 
stands  wholly  on  different  ground.  The  first  floor 
of  this  building  was  not  built  for  use  in  the  work  of 
the  association,  but  for  rent  to  merchants,  and  is  in 
the  actual  occupency  of  tenants  who  pay  rent.  The 
building  of  the  Sunday-school  Union  is  occupied 
wholly  with  its  own  appropriate  work.  It  produces 
no  income.  The  sales  of  publications  made  there, 
whether  at  a  profit,  at  actual  cost,  at  half  cost,  are 
in  aid  of  the  gratuitous  distribution  of  the  same 
publications  among  those  who  are  unable  to  buy 
them.  I  cannot  bring  myself  to  doubt  that  judg- 
ment of  the  court  below  should  be  reversed,  and 
this  property  held  to  be  exempt  from  all  taxation. 
But  if  I  found  myself  in  doubt,  I  would  resolve  that 
doubt  in  favor  of  a  society  devoted  to  a  work  of  the 
purest  and  broadest  Christian  charity.  Notwith- 
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standing  the  wail  of  a  modern  poet.  Christian  char- 
ity is  not  a  rarity  "  under  the  sun,"  but  one  of  the 
crowning  excellencies  of  the  civilization  of  our  age 
and  country ;  and  the  institutions  and  agencies  it 
has  organized  for  the  relief  of  suffering  and  for  the 
moral  uplifting  of  society  should  receive  the  fullest 
measure  of  the  protection  which  our  Constitution 
and  laws  provide  for  them. 

I  would  reverse  the  judgment  appealed  from  and 
grant  the  relief  prayed  for. 


WHY    JUDGES   ARE  ALLOWED   TO  NEG- 
LECT CASES  JTN  MICHIGAN. 

IT  is  a  well-known  fact  that  to  call  the  Attention 
of  a  judge  to  a  neglected  case  is  a  delicate  mat- 
ter, and  involves  considerable  risk  of  prejudice  on 
the  part  of  the  judge.  It  appears  that  Levi  Bishop 
was  interested  in  a  case  which  came  up  before  the 
late  Judge  Witherell.  After  waiting  what  he  con- 
sidered to  be  a  reasonable  length  of  time  for  a  de- 
cision, Mr.  Bishop  called  his  attention  to  the  matter. 

"Your  honor,"  said  Mr.  Bishop,  "this  matter  is 
of  considerable  importance  to  myself  and  client,  and 
should  be  decided  as  speedily  as  possible." 

"  O,  yes;  that  is  true  and  it  shall  be  attended  to 
immediately;  and  by  the  way,  Mr.  Bishop,  which 
side  do  you  represent  in  this  matter?"  said  the 
judge,  looking  absent-mindedly  over  his  gold-rim- 
med eye-glasses. 

"  Your  honor,  I  appear  for  the  complainant." 

"  Hum — Mr.  Clerk,  please  enter  an  order  in  that 
case    dismissing   the    bill  of    complaint." — Wayne 

County  Legal  New*. 

» 

An  office  boy  expressed  surprise  at  there  being  so 
many  judges  who  bad  "  John "  as  a  given  name. 
He  was  asked  what  he  meant  by  this  remark  and 
replied  that  every  decision  he  read  seemed  to  have 
the  initial  letter  "J"  after  the  name  of  the  judge 
who  had  written  it  and  therefore  supposed  that  the 
letter  stood  for  the  first  name  of  the  writer,  e.  g„ 
Andrews,  J.,  Rapallo,  J.,  Miller,  J.,  etc. 

An  attorney  told  his  office  boy  that  he  was  going 
to  General  Sessions.  On  returning  to  his  office  the 
boy  told  him  that  he  saw  in  the  paper  the  name  of 
the  man  whom  he  had  just  been  to  see.  "What  man," 
asked  the  attorney ;  "  let  me  see  the  paper. "  There- 
upon the  boy  brought  him  a  copy  of  a  morning  paper 
and  pointed  out  a  statement  that  some  one,  charged 
with  a  crime,  had  been  taken  to  court  and  tried. 
"  Where  is  the  man  that  you  refer  to,"  again  asked 
the  attorney.  The  boy  thereupon  pointed  to  the 
title  of  the  court  and  said  that  it  was  General  Ses- 
sions that  he  meant.  The  boy  had  no  thought  of 
perpetrating  a  joke  and  bad  only  been  employed  by 
the  attorney  for  a  day  or  two  and  of  course  was  en- 
tirely unfamiliar  with  courts  or  even  their  names. 


CONVICTION  OF  FORGERY -CERTIFI- 
CATE OF  REASONABLE  DOUBT 
GRANTED. 

new  york  supreme  court-chambers-julv.  1894. 
People  v.  Wiman. 

Criminal  Intent  in  making  an  indorsement  is  a  relevant  issue, 
and  a  question  of  fact  properly  determinable  only  by  a 
jury,  no  matter  how  clear  and  convincing  the  testimony 
on  that  head  may  seem  to  be. 

APPLICATION   for  a  certificate  of    reasonable 
doubt. 

B.  F.  Tracy,  for  defendant. 

J.  D.  IAndsay,  for  the  People. 

Barrett,  J.  The  defendant  was  indicted  for 
forging  the  name  of  one  Bullinger  as  the  indorser  of 
a  check  for  $5,000,  made  by  R.  G.  Dun  &  Co.,  and 
payable  to  his  (Bullinger's)  order. 

The  question  submitted  to  the  jury  was  whether 
the  defendant  indorsed  the  name  of  Bullinger  upon 
this  check  with  intent  to  defraud  Dun  or  his  part- 
ners. All  questions  as  to  whether  the  indorsement 
was  made  with  intent  to  defraud  Bullinger  or  to  de- 
fraud Wiman's  own  bank,  were  substantially  ex- 
cluded from  the  consideration  of  the  jury.  This 
becomes  apparent  when  we  consider  that  the  court 
charged  the  following  propositions: 

First.  That  the  deposit  of  the  check  by  the  defendant  in  the 
Central  National  Bank  was  not  an  uttering  of  the  check  with 
intent  to  defraud  Bullinger,  provided  that  the  jury  find  that 
the  defendant  had  reason  to  believe,  and  honestly  did  believe, 
that  Bullinger  could  not  be  subjected  to  any  pecuniary  loss  or 
Injury  by  the  use  of  his  name. 

Second.  If  the  jury  And  that  at  the  time  Wiman  deposited 
the  check  with  the  Central  National  Bank  he  had  reason  to 
believe,  and  did  believe,  that  it  would  be  paid  by  the  Chemical 
Bank,  as  it  was  in  fact  paid  by  such  bank,  the  act  of  deposit- 
ing the  check  in  the  Central  National  Bank  did  not  constitute 
an  uttering  of  a  forged  check  with  intent  to  defraud  the  Cen- 
tral National  Bank  within  the  meaning  of  section  521  of  the 
Penal  Code. 

The  premise  of  fact  in  each  of  these  propositions 
was  undisputed;  that  is,  the  defendant  had  good 
reason  to  believe,  and  undoubtedly  did  believe,  that 
the  check  would  be  paid  by  the  Chemical  Bank  in 
due  course.  There  was  no  question  whatever  in  his 
mind,  or  as  matter  of  fact,  with  regard  to  the  sol- 
vency of  R.  G.  Dun  &  Co.,  or  with  regard  to  the 
satisfactory  balance  to  their  credit  in  the  Chemical 
Bank.  For  the  same  reason  the  defendant  was  also 
justified  in  the  belief  that  Bullinger  could  not  be 
subjected  to  pecuniary  loss,  and  that  the  Central 
National  Bank  would  not  have  to  look  to  him  as  in- 
dorser upon  the  check. 

Thus  the  case  was  put  to  the  jury  upon  the  single 
question  which  pervaded  the  trial,  namely, the  intent 
to  defraud  R.  G.  Dun  &  Co.  Unless  therefore  the  un- 
authorized indorsement  of  the  check  was  made  with 
intent  to  defraud  R.  G.  Dun  &  Co.,  the  defendant, 
as  indeed  the  court  repeatedly  charged,  was  enti- 
tled to  an  acquittal.     It  was  essential  to  show,  not 
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only  that  the  drawing  of  the  check  was  with  intent 
to  defraud  the  firm,  but  that  the  act  of  indorsing 
Bullinger's  name  thereon  was  with  that  intent.  The 
defendant  was  in  fact  authorized  to  draw  firm 
checks,  and  an  abuse  of  that  authority,  even  if  oth- 
erwise criminal,  could  not  constitute  forgery.  It 
might  well  be  a  fraud  upon  the  firm,  but  such  fraud 
would  not  of  itself  create  the  crime  of  forgery.  To 
constitute  forgery  the  fraud  must  be  applicable  not 
solely  to  the  drawing  of  the  check,  but  to  the  un- 
authorized indorsement.  The  criminal  intent  must 
have  relation  to  the  latter,  not  merely  to  the  for- 
mer. For  example,  if,  after  making  the  check  with 
the  fraudulent  purpose  of  thereby  effecting  a  mis- 
appropriation of  Dun  &  Co.'s  moneys,  the  defend- 
ant had  secured  what  he  had  a  right  to  believe  was 
Bullinger's  authority  to  indorse  it,  it  would  not 
have  been  forgery,  although  such  authority  was  not 
in  fact  given.  As,  for  instance,  if  the  defendant 
had  sent  a  confidential  agent  to  request  such  au- 
thority, and  such  agent  had  falsely  reported  that  it 
had  been  obtained.  There,  if  the  facts  justified  an 
honest  belief  that  the  authority  had  been  given,  it 
would  not  be  forgery,  though  such  authority  were 
really  wanting.  Why?  Because  of  the  absence  of 
criminal  intent  with  regard  to  the  signature.  Under 
such  circumstances  the  criminal  intent  to  misappro- 
priate Dun  &  Co.'s  moneys  would  not  suffice  to  con- 
stitute forgery  of  the  indorsement. 

It  would  seem  to  follow  that  the  intent  with 
which  the  indorsement  was  made  was  a  relevant 
issue,  and  that  the  defendant  could  only  be  con- 
victed in  case  the  jury  were  satisfied  of  the  defend- 
ant's criminal  intent  in  that  regard.  There  were 
thus  two  issues.  First.  Was  the  writing  of  Bullin- 
ger's name  upon  the  back  of  the  check  (though  un- 
authorized by  Bullinger),  under  all  the  circum- 
stances, criminal?  Second.  Was  such  writing,  if 
criminal,  made  with  intent  to  defraud  R.  G.  Dun  & 
Co.?- 

The  court  recognized  the  relevancy  and  import- 
ance of  this  first  issue.  This  proposition  was  dis- 
tinctly charged :  "  If  the  jury  shall  find  that  Wiman 
believed  that,  under  the  rules  of  law  applicable  to 
commercial  paper,  he  bad  legal  authority  to  use  the 
name  of  a  person  as  payee  to  whom  it  was  not  in- 
tended that  the  check  should  be  paid,  and  to  in- 
dorse such  name  on  the  back  of  the  check,  such  in- 
dorsement is  not  forgery." 

This  proposition  was  charged  after  the  case  had 
been  summed  up,  and  after  the  learned  judge  had 
concluded  his  colloquial  charge.  Yet  the  learned 
judge  declined  to  permit  the  defendant's  counsel, 
in  his  summing  up,  to  discuss  the  facts  and  circum- 
stances upon  which  the  proposition  was  predicated. 

At  this  point  in  his  argument  counsel  was  inter- 
rupted by  the  court,  whereupon  he  stated  that  the 


argument  with  regard  to  which  the  interruption  oc- 
curred was  for  the  purpose  of  leading  up  to  a  propo- 
sition, which  he  called  this  second  proposition,  and 
which  he  intended  to  ask  the  court  to  charge.  He 
then  specified  this  second  proposition,  which  was  in 
these  words:  "I  shall  ask  your  honor  to  charge  the 
jury  that  if  the  defendant  believed  that,  under  the 
rules  of  commercial  law,  he  had  legal  authority  to 
make  this  check  and  indorse  it  as  he  did,  the  crime 
is  not  forgery." 

The  court  then  observed,  "That  I  shall  refuse." 
And  counsel  excepted. 

The  learned  counsel  then  proceeded  as  follows: 
"Then,  gentlemen,  if  his  honor  goes  to  that  length, 
it  does  render  this  discussion  on  my  part  unneces- 
sary, because  I  was  laying  down  what  I  believed  to 
be  the  general  rule  of  commercial  law,  which  was 
understood  to  prevail  in  all  commercial  circles,  for 
the  purpose  of  establishing  the  second  proposi- 
tion ;  that  whether  Mr.  Wiman  was  right  or  wrong 
in  that  as  a  legal  proposition,  still  if  he  believed  he 
was  right,  and  made  his  indorsement  in  the  belief 
of  his  legal  authority  so  to  do,  then  there  was  no 
criminal  intent,  and  he  could  not  be  convicted  of 
forgery.  Now,  I  understand  his  honor  to  say  that 
he  will  not  charge  this  proposition,  and  therefore  I 
pass  to  the  next  proposition." 

It  is  apparent  that  the  learned  judge  ultimately 
receded  from  the  position  thus  taken.  This  how- 
ever was  but  a  moment  before  the  retirement  of  the 
jury,  and  was  not  accompanied  by  a  distinct  with- 
drawal of  the  ruling  made  during  the  summing  up, 
nor  by  a  suggestion  that  the  case  might  be  reopened 
and  counsel  permitted  to  resume  his  address  at  the 
point  where  he  was  checked. 

The  propositions  differed  slightly  in  form,  but  not 
at  all  in  substance.  There  was  no  doubt,  upon  the 
evidence,  that  the  defendant  never  intended  to  de- 
liver or  pay  the  check  to  Bullinger.  What  he  in- 
tended was,  by  the  use  of  such  a  check,  to  conceal 
temporarily  from  his  partners  the  fact  of  his  over- 
draft. 

In  the  one  proposition  the  words  used  were: 
"  Legal  authority  to  indorse  it  as  he  did."  But  what 
is  that  save  legal  authority  to  indorse  the  name  of  a 
person  to  whom  it  was  uot  intended  that  the  check 
should  be  paid,  as  expressed  in  the  other  proposi- 
tion? There  was  no  authority,  as  matter  of  fact,  to 
sign  Bullinger's  name.  Whether  there  was  a  crim- 
inal intent  in  so  signing  depended  upon  the  belief 
embraced  within  each  of  the  two  propositions.  If 
the  learned  judge  was  right  in  his  latest  expression 
of  opinion,  then  there  would  seem  to  be  at  least  a 
reasonable  doubt  as  to  the  correctness  of  the  posi- 
tion taken  upon  the  summing  up.  If  however 
he  was  right  in  his  original  position,  then  there 
would  seem  to  be  an  equally  reasonable  doubt  as  to 
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whetber  the  jury  may  not  have  been  confused  by 
tbe  subsequent  charge  and  left  in  uncertainty  as  to 
the  rule  which  should  guide  them  in  the  considera- 
tion of  this  branch  of  the  case. 

This  doubt  is  accentuated  by  the  fact  that  not- 
withstanding the  final  charge  as  to  the  effect  of 
Wiman's  belief,  etc.,  the  learned  judge  explicitly 
withdrew  the  question  of  criminal  intent  from  the 
jury. 

This  latter  ruling  is  also  the  subject  of  an  inde- 
pendent assignment  of  error. 

The  record  shows  that  tbe  ruling  on  this  head  was 
advisedly  made. 

After  the  incident  already  referred  to,  counsel  for 
the  defendant  proceeded  as  follows :  "  If  I  am  to 
argue  this  question  on  the  assumption  that  he 
(Wiman)  had  no  legal  right  to  do  that — that  is,  to 
indorse  the  check  as  he  did — that  no  belief  on  his 
part  that  he  had  a  legal  right  to  do  it  protects  him, 
then  there  remains  for  me  only  one  or  two  other 
questions — that  of  criminal  intent  and  that  of  in- 
tent to  defraud.  May  I  ask  your  honor  at  this  stage 
how  you  will  charge  on  the  subject  of  criminal  in- 
tent? " 

To  this  inquiry  tbe  court  responded  as  follows : 
"  Intent  to  defraud,  the  statute  says.  I  shall  charge 
that  the  jury  must  find  that  there  was  intent  to  de- 
fraud— nothing  about  criminal  intent,  intent  to  de- 
fraud, to  take  some  property  that  did  not  belong  to 
him." 

This  was  subsequently  emphasized  when  counsel 
for  the  defendant  requested  the  court  to  charge,  in 
terms,  that  "unless  the  jury  find  that  the  acts 
charged  were  committed  with  criminal  intent,  the 
defendant  is  entitled  to  an  acquittal." 

To  this  request  the  court  responded  in  these 
words:  "  I  charge  you,  unless  the  act  was  commit- 
ted with  intent  to  defraud,  as  I  explained  it  to  you, 
the  defendant  is  entitled  to  an  acquittal.  I  refuse 
to  charge  as  requested." 

This  refusal  is  complained  of  in  a  double  aspect. 
In  the  first  place  it  entirely  withdrew  from  the  con- 
sideration of  the  jury  the  question  as  to  whether  the 
signature  of  Bullinger  was  written  with  a  criminal 
intent.  Thus  it  was  consistent  with  the  ruling 
which  was  made  during  the  summing  up,  and  it 
was  seemingly  inconsistent  with  the  subsequent 
charge  as  to  the  effect  of  Wiman's  belief.  For  what 
he  believed  was  material  only  upon  the  question  of 
criminal  intent.  If  that  belief  bore  legitimately 
upoD  his  guilt  or  innocence  it  was  because  it  bore 
upon  his  intent.  When  therefore  the  court  refused 
to  charge  that  the  defendant  was  entitled  to  an  ac- 
quittal unless,  his  acts  were  committed  with  criminal 
intent,  it  attributed  criminality  as  matter  of  law  to 
the  unauthorized  act  of  signing  Bullinger's  name. 

It  was  equivalent  to  saying  that,  so  far  as  tbe  sig- 


nature was  concerned,  the  jury  could  consider  noth- 
ing save  the  fact  that  it  was  made  by  Wiman  with- 
out Bullinger's  authority.  But  it  will  scarcely  be 
denied  that  the  jury  should  also  have  considered 
the  surrounding  circumstances.  Indeed,  according 
to  the  view  of  the  learned  judge  at  the  close  of  the 
case,  they  should  also  have  considered  Wiman's  be- 
lief as  to  his  right  to  use  the  name  of  the  payee  at 
the  time,  under  the  circumstances  and  in  the  man- 
ner he  did.  Wiman  testified  that  when  he  indorsed 
Bullinger's  name  on  the  back  of  the  check  he  bad 
no  intention  of  defrauding  anybody ;  that  he  had 
no  intention  of  defrauding  Dun  &  Co.  at  that  time 
by  that  act;  that  he  used  Bullinger's  name  as  payee 
of  the  check  so  as  not  to  appear  to  draw  directly  in 
his  own  name,  and  because  he  did  not  want  to 
make  his  account  in  the  office  appear  large. 

No  matter  what  we  may  think  of  this  testimony, 
no  matter  how  clear  the  criminal  intent  may  ap- 
pear from  all  the  facts — nay,  from  even  undisputed 
facts — still  the  question  was  for  the  jury. 

In  the  second  place,  the  question  of  criminal  in- 
tent was  treated  as  something  above  and  beyond 
the  statutory  intent  to  defraud,  which  additional 
something  was  not  essential  to  the  finding  of  guilt. 

In  this  connection  it  will  be  observed  that  while 
refusing  to  charge  as  requested  with  regard  to 
criminal  intent,  the  learned  judge  did  charge  that 
unless  the  act  was  committed  with  intent  to  de- 
fraud as  already  explained  to  the  jury,  the  defend- 
ant was  entitled  to  an  acquittal.  The  difficulty  here 
was  twofold.  First.  The  intent  to  defraud,  which 
had  previously  been  explained  to  tbe  jury,  had  no 
relation  to  the  mere  act  of  signing ;  that  is,  to  the 
independent  intent  with  which  Wiman  used  the 
name  of  the  payee.  The  explanation  related  solely 
to  the  fraud  committed  upon  Dun  &.  Co.  by  the 
transfer  of  moneys  from  their  bank  to  that  of  the 
defendant.  Second.  Even  with  regard  to  the  latter 
fact,  it  distinguished  between  an  intent  to  defraud 
and  a  criminal  intent. 

The  learned  judge  did  not  refuse  to  charge  as  re- 
quested, because  the  intent  to  defraud,  under  his 
definition,  amounted  to  criminal  intent.  That  they 
were  not  understood  to  be  synonymous  was  plainly 
indicated.  He  charged  the  necessity  of  finding  an 
intent  to  defraud,  and  in  the  same  connection  ex- 
plicitly refused  to  charge  the  necessity  of  finding  a 
criminal  intent.  This  was  evidently  because  he 
deemed  the  latter  unnecessary  and  the  former  alone 
crucial.  For,  as  we  have  seen,  he  had  previously 
made  the  same  distinction  in  bis  observations  to 
counsel:  "Intent  to  defraud,  the  statute  says  noth- 
ing about  criminal  intent." 

It  may  be  said  that  the  statutory  "  intent  to  de- 
fraud "  is  the  criminal  intent  requisite  to  sustain  a 
conviction.     If  this  be  so,  it  should  have  been  ap- 
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plied  to  the  act  of  signing  as  well  as  to  the  object 
to  be  attained.  And  the  jury  should  have  been  in- 
formed that  the  proposition  as  to  criminal  intent 
was  covered  by  the  charge  as  to  the  intent  to  de- 
fraud, and  was  therefore  refused  only  because  it  was 
repetitious.  In  place  of  this  the  jury  was  led  to  be- 
lieve that  the  intent  to  defraud,  as  explained  to 
them,  was  the  only  question  for  their  determina- 
tion ;  that  that  intent  was  something  different  from 
the  criminal  intent  which  the  counsel  for  the  defend- 
ant had  embraced  within  his  proposition,  and  that 
such  criminal  intent  was  not  a  prerequisite  to  guilt. 

Again,  I  feel  constrained  to  say  that  at  all  events 
there  seems  to  be  at  least  a  reasonable  doubt  as  to 
whether  the  jury  may  not  have  been  confused  with 
regard  to  the  question  of  criminal  intent,  and  may 
not  have  been  left  in  uncertainty  upon  that  head. 

I  need  scarcely  add  that  it  is  extremely  well  set- 
tled in  this  State  that  criminal  intent  is  essential  to 
a  finding  of  guilt,  and  that  however  clear  and  con- 
vincing the  testimony  may  be  on  that  head,  it  is 
still  a  question  for  the  jury.  People  v.  Flack,  125 
N.  T.  324;  People  v.  Powell,  63  id.  88;  Stokes  v. 
People,  58  id.  164 ;  Duffy  v.  People,  26  id.  593. 

In  People  v.  Flack,  supra,  the  Court  of  Appeals 
held,  reversing  a  judgment  of  my  own,  that  how- 
ever clear  the  proof,  and  however  incontrovertible 
the  inference  of  a  criminal  intention,  the  question 
may  never  be  ruled  as  one  of  law,  but  should  always 
be  submitted  to  the  jury.  This  was  a  case  of  mis- 
demeanor, while  the  present  case  is  one  of  felony. 
It  was  also  held  that  the  presumption  that  a  person 
intends  the  ordinary  consequences  of  his  acts  is,  as 
applied  to  criminal  cases,  not  a  presumption  of  law, 
but  merely  a  rule  to  aid  the  jury  in  reaching  a  con- 
clusion upon  a  question  of  fact,  citing  Filkins  v. 
People,  60  N.  Y.  101. 

In  other  words,  the  criminal  intent  is  an  essential 
ingredient  in  the  indictment,  is  traversable,  and  the 
defendant  may  testify  as  to  his  intent.  Thus  crim-. 
inal  intent  is  always  a  question  of  fact  to  be  sub- 
mitted to  the  jury. 

There  are  other  assignments  of  error  which  pre- 
sent interesting  if  not  serious  questions.  It  will  not 
however  be  necessary  to  consider  them,  as  upon  the 
two  points  which  have  been  discussed  I  deem  it  my 
duty  to  grant  a  certificate  of  reasonable  doubt. 


MURDER  BY  REQUEST. 

ri\HE  Paris  correspondence  of  the  London  News 
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gives  some  account  of  a  strange  boy-murderer, 
Francois  Bertholier,  a  lad  of  sixteen,  who  has 
been  tried  before  the  Aix  Assizes  for  killing  an  old 
man  named  Blanchard,  at  the  latter's  request.  In 
the  dock  he  related  his  crime  with  grim  composure. 
He  said : 


"On  Friday,  October  13"  (mark  the  uncanny  day 
and  date),"  the  day  before  the  arrival  of  the  Russians 
Blanchard  and  I  went  to  Toulon.  He  then  spoke 
to  me  for  the  first  time  of  his  intention  of  putting 
an  end  to  his  life.  He  dwelt  on  this  topic  for 
several  hours,  telling  me  about  his  lamentable  phys- 
ical condition,  and  entreating  me  to  deliver  him 
from  his  suffering." 

"Did  you  ask  him  why  he  hesitated  to  commit 
suicide?" 

"He  told  me  he  could  not  bring  himself  to  the 
point,  and  that  he  had  religious  scruples.  A  couple 
of  days  later  be  came  into  my  bedroom  and  woke 
me.  He  said,  '  Francois,  I  count  on  you  for  to-day. 
I  wish  it  to  be  all  over  by  this  evening.'  I  was  very 
astonished.  He  added :  '  I  am  going  to  sign  a  bill 
for  1,800  francs  for  you.  You  may  cash  it  at  my 
notary's  at  Carpentras.' 

"  This  sum  of  1,800  francn  caused  you  to  make  up 
your  mind?" 

"  It  did.  I  bought  a  sheet  of  stamped  paper  and 
made  out  the  bill,  which  Blanchard  signed.  Then  we 
went  to  Joliette  (to  Marseilles)  to  take  the  steam 
tramway.  Just  before  starting  we  went  to  a  cafe, 
where  my  friend  made  me  drink  glasses  of  pepper- 
mint. He  gave  me  sixpence  to  buy  a  knife  at  a 
store.  In  the  tramway  Blanchard  told  me  to  smoke 
a  lot  in  order  to  deaden  my  feelings. 

"At  LTSstaque  we  entered  another  cafe,  and  I 
was  made  to  drink  four  or  five  absinthes.  We  went 
along  the  high  road,  when  Blanchard,  stopping, 
said :  '  This  seems  to  me  the  right  spot.  We  shall 
be  very  comfortable  here.' 

"We  went  under  the  road  bridge.  My  friend 
undressed  and  blindfolded  his  eyes,  and  stretched 
himself  on  the  flagstones." 

"How  many  blows  did  you  strike  with  your 
knife?" 

"  Four.  On  the  way  he  had  recommended  me  to 
strike  several  times — to  strike  at  the  temples  and  the 
jugular  vein." 

"  Indeed  you  followed  out  his  advice.  You  struck 
with  a  deftness  which  a  professional  murderer 
would  envy.     Did  Blanchard  die  at  once? " 

"Yes;  he  leaned  forward  a  little,  heaved  a  sigh, 
and  that's  all." 

"  What  did  you  do  next?  " 

"I  had  a  little  blood  on  my  fingers.  I  washed 
them  in  the  sea." 

"Did  you  feel  no  remorse,  no  terror? " 

"A  little,  yes." 

The  jury  brought  in  a  verdict  of  "Not  guilty" 
on  the  ground  that  Bertholier  had  acted  without 
knowledge  of  crime,  but  the  tribunal  ordered  that 
he  should  be  sent  to  a  house  of  correction  until  the 
age  of  twenty. 
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STATUTE  OF  LIMITATIONS-PROMISE  TO 
PAY  "ON  DEMAND,  AFTER  THREE 
MONTHS'  NOTICE.^ 

new  york  supreme  court.  general  term,  first 
department,  june,  1804. 

Knapp  v.  Greene. 
George  H.  Pettit,  for  plaintiff-appellant. 
Jacob  F.  Mill*r,  for  defendant-respondent. 

Barrett,  J.  The  sole  question  here  is  whether 
the  note  in  suit  was  barred  by  the  statute  of  limita- 
tions.    The  note  is  in  the  following  form : 

"Hillsoalb,  April  2, 1880. 
"$600. 

"  On  demand,  after  three  months'  notice,  for  value  received, 
we,  or  either  of  us,  promise  to  pay  to  the  order  of  Tammle  S. 
Spencer  the  sum  of  six  hundred  dollars,  with  Interest  from 
date. 

"And  I,  Esther  E.  Greene,  do  hereby  charge  my  sole  and 
separate  estate  with  the  payment  thereof. 

"  KSTHKR  E.  GRBKNK. 

"John  E.  Mo  Alpine." 
This  note  was  given   for  $600,  which  John  E. 
McAlpine  borrowed  from  the  plaintiff  upon  the  day 
it  bears  date.     The  defendant  signed  the  note  to 
enable  him  to  borrow  the  money. 

Nothing  further  occurred  between  the  parties 
until  the  24th  of  September,  1891,  when  the  follow- 
ing notice  was  served  upon  the  defendant : 

"  Dated  September  24, 1891. 
"To  Mr*.  Either  E.  Oreene: 

"You  will  please  take  notice  that  three  months  after  the 
service  of  this  notice  upon  you.  you  will  be  required  to  pay  the 
amount  due  for  principal  and  interest  on  the  promissory  note 
to  my  order,  and  held  by  me,  and  made  by  you  and  John  E. 
McAlpine. 

"  Sarah  T.  Knapp." 

Upon  this  state  of  facts  the  learned  judge  at  Cir- 
cuit held  that  the  statute  of  limitations  had  run 
against  the  note,  aud  the  plaintiff's  complaint  was 
accordingly  dismissed. 

We  think  this  disposition  of  the  case  was  cor- 
rect. The  defendant's  liability,  as  distinguished 
from  the  plaintiff's  right  to  sue,  did  not  depend 
upon  the  performance  of  a  condition  precedent. 
The  money  was  borrowed,  and  the  note  was  given 
to  evidence  the  fact.  The  words  "  on  demand " 
have  a  precise  legal  meaning.  They  do  not  limit 
the  obligation  to  pay  presently,  but  are  used  to 
show  that  the  debt  is  due.  Wenman  v.  Insurance 
Co.,  13  Wend.  267.  And  the  statute  runs  against 
a  note  payable  on  demand,  whether  with  or  without 
interest.  Wheeler  v.  Warner,  47  N.  Y.  519;  Mills 
v.  Davis,  113  id.  243.  The  only  question  here  is 
whether  the  expression  "on  demand"  is  so  quali- 
fied by  the  words  "after  three  months'  notice,'' 
which  immediately  follow,  as  to  take  the  contract 
out  of  the  general  rule  with  regard  to  demaud 
notes.  This  is  a  close  question,  but  upon  the  whole 
we  think  not.  The  notice  required,  as  was  said  in 
Dickinson  v.  Mayor,  92  N.  Y.  591,  "was  a  condi- 


tion of  maintaining  the  action,  and  not  an  essential 
part  of  it,  upon  which  the  inception  of  a  right  is 
baaed  and  the  cause  of  action  founded." 

Such,  we  think,  was  the  intention  of  the  parties 
to  be  gathered  from  the  peculiar  phraseology  of  the 
note  and  the  surrounding  circumstances.  The  no- 
tice was  for  the  benefit  of  the  debtor,  not  for  the 
benefit  of  the  creditor.  The  debtor  could  at  any 
time  waive  the  notice  and  tender  the  debt  and  in- 
terest. The  real  object  was  to  give  the  debtor  a 
reasonable  time  to  pay  the  debt  before  the  creditor 
could  charge  him  with  the  costs  of  a  suit.  In  other 
words,  the  debt  was  due,  but  the  creditor  agreed  to 
limit  his  right  to  sue  presently.  Let  us  see  where 
the  opposite  construction  of  the  instrument  would 
lead.  The  plaintiff  contends  that  the  note  should 
be  construed  as  though  it  read  "  three  months  after 
demand,"  and  as  though  the  demand  and  notice 
were  conditions  precedent  to  the  existence  of  a 
cause  of  action.  If  that  be  so,  then  the  holder  of 
the  note  could  postpone  bis  right  of  action  indefi- 
nitely, while  the  maker  could  never  stop  the  run- 
ning of  interest  or  compel  the  acceptance  of  pay- 
ment. As  was  said  in  Palmer  v.  Palmer,  36  Mich. 
490:  "If  there  was  any  infirmity  in  the  considera- 
tion or  any  defect  in  the  binding  character  of  the 
obligation,  he  might  retain  it  until  all  testimony 
was  lost  and  defeat  the  defense.  This  is  the  mis- 
chief which  the  statute  of  limitations  was  intended 
to  remedy." 

In  the  case  of  Palmer  v.  Palmer  it  was  held 
that  if  "a  creditor  has  the  means  at  all  times 
of  making  his  cause  of  action  perfect,  it  would  be 
unjust  and  oppressive  to  hold  that  he  could  post- 
pone indefinitely  the  time  for  enforcing  his  claim  by 
failing  to  present  it.  He  is  really  and  in  fact  able," 
said  the  learned  judge  who  delivered  the  opinion  of 
the  court,  "  at  any  time  to  bring  an  action  when  he 
can  by  his  own  act  fix  the  time  of  payment.  It  is 
no  stretch  of  language  to  hold  that  a  cause  of  action 
accrues  for  the  purpose  of  setting  the  statute  in  mo- 
tion as  soon  as  the  creditor,  by  his  own  act  and  in 
spite  of  the  debtor,  can  make  the  demand  payable." 

Substantially  the  same  view  was  taken  in  Morri- 
son v.  Mullin,  34  Penn.  St.  12;  Rhines  v.  Evans,  66 
id.  194;  First  National  Bank  of  Garrettsville  v. 
Greene,  Admr.,  64  Iowa,  175;  Lawer  v.  Miller,  66 
id.  408;  Prescott  v.  Ganser,  34  id.  175. 

The  illustrations  furnished  by  these  cases  help  us  to 
a  reasonable  construction  of  the  instrument  in  ques- 
tion. They  indicate  with  great  clearness  and  force 
the  evil  consequences  which  would  result  from  the 
construction  given  to  it  by  plaintiff;  consequences 
which  the  parties  could  never  have  foreseen,  and 
which  would  amount  to  a  practical  nullification  of 
the  statute. 

These  parties  could  not,  in  our  judgment,  have 
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intended  to  permit  the  holder  of  the  note  to  post- 
pone its  maturity  as  long  as  she  chose  to  do  so.  Nor 
did  they  intend  thus  to  evade  the  statute,  or  in  fact 
to  prevent  its  running  in  the  ordinary  way. 

The  notice  was  seemingly  an  afterthought.  It  was 
not  given  for  upwards  of  eleven  years  after  the  bor- 
rowing of  the  money  and  the  delivery  of  the  note. 
If  the  plaintiff  is  right  in  her  contention,  the  notice 
could  just  as  well  have  been  postponed  for  fifty 
years,  in  fact  indefinitely — the  cause  of  action  ac- 
cruing only  at  her  pleasure. 

We  cannot  agree  with  this  view  of  the  contract. 
In  our  judgment,  the  statute  had  run  against  the 
note  when  the  notice  was  given.  It  follows  that  the 
exceptions  should  be  overruled  and  judgment  or- 
dered for  the  defendant,  with  costs. 

Van  Brukt,  P.  J.,  concurs  in  result. 

Parker,  J.,  concurs. 


JUDICIARY  AMENDMENTS. 

THERE  are  nearly  sixty  proposed  amendments  to 
the  Judiciary  Article  of  the  Constitution  in  the 
possession  of  the  judiciary  committee  of  the  Con- 
stitutional Convention.  Recently  Elihu  Root,  the 
chairman  of  the  committee,  sent  a  circular  letter  to 
the  justices  of  the  Supreme  Court,  stating  that  the 
committee  would  be  pleased  to  hear  any  views 
which  they  might  desire  to  express  upon  proposi- 
tions to  amend  the  Judiciary  Article.  Only  one  of 
the  Supreme  Court  justices,  D.  Cady  Herrick,  of 
Albany,  responded  in  person  to  this  invitation,  but 
Justices  Landon,  Williams,  8tover,  Davy,  Adams, 
Wright,  Follett  and  Kellogg  sent  letters  representing 
their  views  in  an  interesting  manner. 

Justice  Herrick  made  the  suggestion  that  the 
judges  of  the  Court  of  Appeals  and  justices  of  the  Su- 
preme Court  retired  at  the  age  of  seventy  years  should 
be  made  members  of  a  special  court  to  adjudicate 
upon  election  cases,  contested  seats  in  the  Legisla- 
ture, and  like  legal  business. 

"  Are  you  in  favor  of  shortening  the  term  of  the 
Supreme  Court  judges  to  six,  eight  or  ten  years,  as 
is  proposed  in  various  amendments?"  asked  Mr. 
Root.  "  I  am  not,  because  of  the  fact  that  if  you 
make  the  terms  short  you  will  not  be  able  to  get  as 
able  men  for  judges  as  you  get  now.  I  would  add 
one  additional  judge  to  the  Supreme  Court  bench 
in  every  judicial  district.  That  would  give  a 
Qeneral  Term  of  three  members  upon  every  case." 

Justice  Kellogg  believes  in  the  abolition  of  pen- 
sions to  the  judiciary  and  opposes  the  shortening  of 
terms.  He  thinks  the  Court  of  Appeals  should  be 
retained  in  its  present  form,  and  favors  the  proposi- 
tion to  call  upon  the  General  Terra  to  lighten  its 
burdens. 


Justice  Williams  favors  an  increase  in  the  number 
of  Court  of  Appeals  judges  to  thirteen,  and  Justice 
Davy  suggests  a  change  to  fifteen,  with  two  or  more 
divisions.  The  latter  would  also  have  the  General 
Term  of  each  department  composed  of  five 
judges. 

Justice  W.  H.  Adams,  of  Canandaigua,  wrote  in 
part: 

"I  think  the  judges  of  the  Court  of  Appeals 
should  be  increased  in  number,  say  to  eleven,  in 
order  that  seven  members  of  that  court  may  be  in 
continuous  session  from  the  first  day  of  October 
until  the  first  day  of  July ;  and  during  the  sessions 
of  the  court  the  four  members  who  are  not  hearing 
arguments  may  be  engaged  in  preparing  their  opin- 
ions. By  a  system  of  alternate  service  it  might 
easily  be  so  arranged  that  no  member  of  the  court 
would  necessarily  be  occupied  in  hearing  arguments 
for  more  than  four  consecutive  weeks.  An  arrange- 
ment might  also  be  made  by  which  the  entire  court 
could  sit  in  cases  which,  in  the  opinion  of  the  chief 
judge,  might  require  some  extraordinary  considera- 
tion. 

Justice  Stover,  of  Amsterdam,  is  opposed  to  any 
change. 

Justice  Judson  S.  Landon,  of  Schenectady,  wrote 
in  part: 

"The  Court  of  Appeals  can  be  relieved  and  de- 
lays in  the  administration  of  justice  materially  les- 
sened by  legislation  without  any  constitutional 
change.     For  example,  provide : 

1.  Errors  in  law  shall  not  be  cause  for  reversal 
unless  the  court  deem  it  probable  that  justice  has 
thereby  miscarried. 

2.  When  a  judgment  is  reversed  by  the  General 
Term  and  upon  a  retrial  a  second  judgment  results 
in  harmony  with  the  opinion  of  the  General  Term, 
which  judgment  the  General  Term  now  affirms,  but 
which  the  Court  of  Appeals  reverses,  instead  of 
ordering  a  new  trial,  as  now,  let  the  Court  of  Ap- 
peals reinstate  the  original  judgment,  plus  subse- 
quent costs. 

3.  In  cases  where  the  error  upon  which  reversal 
is  granted  does  not  affect  all  the  issues,  let  the  re- 
trial be  had  only  as  to  issues  affected  by  the  error, 
and  then  let  judgment  be  pronounced  upon  all  the 
issues. 

4.  A  majority  verdict  in  all  jury  cases,  if  approved 
by  the  court ;  in  case  of  a  tie,  the  court  to  give  the 
casting  vote." 


One  of  Lord  Coleridge's  peculiarities  was  his  habit 
when  on  circuit  of  strolling  round  and  round  the 
court  in  order  to  keep  himself  awake.  This  was  a 
frequent  practice  of  his  when  sitting  late  to  finish  a 
case,  and  was  extremely  disconcerting  to  the  coun- 
sel who  happened  to  be  addressing  him. 


46 


THE  ALBANY  LAW  JOURNAL. 


&fostKacts  of  %&ctnt  decisions. 

Criminal  law — assault — jhstification. — One 
person  cannot  assault  another  in  self-defense,  since 
an  assault  is  in  itself  unlawful,  and  no  act  done  in 
self-defense  can  be  an  assault.  People  v.  Lynch  (Cal.), 
35  Pac.  Rep.  860. 

Innkeeper. — While  an  innkeeper  may  not  assume 
the  full  and  ordinary  innkeeper's  liability  witli  re- 
spect to  the  goods  of  a  travelling  salesman  wbo  is  a 
guest,  and  which  arc  kept  and  displayed  in  a  sample 
room  furnished  by  such  innkeeper,  he  is  liable  for 
injury  to  such  goods  resulting  directly  from  his 
want  of  ordinary  care  with  respect  to  the  same. 
Scheffer  v.  Coram  (S.  Dak.),  58  N.  W.  Rep.  555. 

Landlord  and  tenant — lease—  construction. 
— Under  a  lease  authorizing  the  tenant  to  remove  his 
buildings  "  at  the  end  "  of  the  term,  he  is  entitled 
to  ingress  and  egress  for  a  reasonable  time  after  the 
expiration  of  the  lease  to  remove  his  property. 
Davidson  v.  Crump  Manufg  Co.  (Mich.),  58  N.  W. 
Rep.  475. 

Libel — letters— publication.— Letters  sent  in 
envelopes  stamped,  "Bad  Collecting  Agency,"  left 
open,  so  that  they  are  read  before  reaching  their 
destination,  stating,  among  other  things,  that  the 
correctness  of  the  claim  against  the  addressee  is 
guarantied,  and  that  a  list  is  furnished  merchants 
of  those  who  will  not  pay  their  debts,  is  libellous  per 
se,  so  that  special  damages  need  not  be  pleaded  in 
an  action  thereon.  Burton  v.  O'NeQl  (Tex.),  25  S. 
W.  Rep.  1013. 

Litbrart  property — incorrect  publication 
ok  lectures. — In  Drummond  v.  Alteinus,  decided 
in  the  Circuit  Court  of  the  United  States,  E.  D. 
Pennsylvania,  in  January,  1894  (60  Fed.  Rep.  338), 
it  appeared  that  complainant,  having  delivered  a 
series  of  lectures,  caused  part  of  them  to  be  reported 
in  a  journal.  Defendant  copied,  partially  and  in- 
correctly, the  published  reports,  and  sold  them  in 
book  form  under  a  title  importing  that  the  whole 
series  of  lectures  was  there  presented  in  the  author's 
language.  It  was  held  that  on  these  facts  com- 
plainant was  entitled  to  a  temporary  injunction,  in- 
dependently of  the  Copyright  Law. 

Public  officers— resignation  of — when  takes 
effect. — (1)  By  the  rules  of  the  common  law,  a 
resignation  of  an  office  does  not  take  effect,  so  as  to 
create  a  vacancy,  until  such  resignation  is  accepted 
by  the  proper  authority;  but  the  common  law  in 
this  regard  is  not  in  force  in  Ohio,  to  its  full 
extent,  and  here  a  resignation  without  acceptance 
creates  a  vacancy,  to  the  extent  at  least  of  giving 
jurisdiction  to  appoint  or  elect  a  successor,  unless 
otherwise   provided   by  statute.     (2)  On  February 


21,  1893,  H.,  then  mayor  of  P.,  presented  his  resig- 
nation to  the  council  then  in  session,  to  take  effect 
March  1.  On  March  7,  the  resignation  was  accepted. 
On  March  11,  R.  was  appointed  to  fill  the  vacancy. 
At  the  following  election  on  April  3,  D.  was  elected 
to  fill  the  unexpired  term.  In  a  contest  for  the 
office  between  D.  and  R.,  held,  that  the  vacancy 
occurred  March  1,  and  more  than  thirty  days  having 
elapsed  at  the  April  election,  it  was  lawful  then  to 
elect  a  mayor  for  the  unexpired  term,  and  that  D. 
was  entitled  to  the  office.  Reiter  v.  State,  ex  rel., 
Supreme  Court  of  Ohio,  February  27,  1894. 

Telegraph  companies — damages. —  Mental  an- 
guish is  an  element  of  damages,  within  contempla- 
tion as  a  natural  result  of  unreasonable  delay  in  de- 
livering a  message  notifying  a  daughter  of  her 
father's  dangerous  illness.  Western  Union  Tel.  Co. 
v.  Jobe  (Tex.),  25  S.  W.  Rep.  1030. 

Theft — intention. — In  Brownsfieldv.  State,  de- 
cided in  the  Court  of  Criminal  Appeals  of  Texas  in 
April,  1894  (25  S.  W.  Rep.  1120),  the  defendant 
was  prosecuted  for  the  theft  of  money.  It  appeared 
that  defendant  had  taken  the  money  in  question 
from  a  lunch  counter,  where  its  owner  had  put  it 
while  sitting  there  drunk.  Witnesses  testified  that 
defendant  took  it  without  any  concealment,  saying 
that  its  owner  was  "  full "  and  he  (defendant)  would 
care  for  it  for  him.  It  was  held  that,  although  de- 
fendant denied  the  taking,  instructions  should  have 
been  given  the  jury  to  acquit,  if  defendant  took  the 
money  for  the  purpose  of  keeping  it  for  the  owner 
and  afterward  formed  the  intention  of  converting 
it  to  his  own  use. 

Wills  —  bequest.  —  Testator,  who  left  seven 
grandchildren,  two  being  the  children  of  two  of  his 
sous,  and  five  the  children  of  a  deceased  daughter, 
after  giving  certain  legacies,  gave  "  the  remnants 
of  said  estate  to  be  divided  pro  rata  among  the 
heirs."  Held,  that  they  took  per  stirpes  and  not  per 
capita.     Conklin  v.  Davis  (Conn.),  28  Atl.  Rep.  537. 


People  living  to-day  know  next  to  nothing  of  the 
singular  case  of  Russell  Colvin,  of  Manchester,  Ver- 
mont, who  disappeared,  more  than  eighty  years  ago, 
from  his  home,  under  circumstances  which  pointed 
strongly  to  the  conclusion  that  be  had  been  mur- 
dered by  Stephen  and  Jesse  Boom.  After  much 
delay  these  two  were  arrested,  tried,  and  convicted 
—  and  the  day  for  their  hanging  was  at  hand,  seven 
years  after  the  "  murder,"  when  Colvin  himself  ap- 
peared and  the  two  men  were  saved.  A  pamphlet, 
giving  the  singular  story,  with  many  strange  facts 
involved,  leading  up  to  the  truth,  by  the  Rev. 
Lemuel  Haynes,  in  1819,  was  printed  in  Hartford 
in  1820.  ^> 
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AMERICAN  BAB  ASSOCIATION -ANNUAL 
MEETING. 

WHE  seventeenth  annual  meeting  of  the  American 
1  Bar  Association  will  be  held  at  Saratoga  Springs. 
N.  Y.,  on  Wednesday,  Thursday  and  Friday,  Aug. 
22,  23  and  24,  1804.  The  sessions  of  the  association 
will  be  at  10  o'clock,  a.  m.,  and  8  o'clock,  p.  m.,  on 
Wednesday  and  Thursday,  and  at  10  o'clock,  a.  m., 
on  Friday,  at  Convention  Hall.  The  sessions  of  the 
section  on  legal  education  will  be  held  on  Wednes- 
day, Thursday  and  Friday  afternoons  at  3  o'clock  at 
the  same  place.  There  is  a  separate  program  for 
this  section.  The  proposed  conference  upon  the 
subject  of  "  Patent  Law  "  will  be  held  on  Thursday 
and  Friday  afternoons  at  3  o'clock  at  the  same 
place. 

Wednesday  morning,  10  o'clock — The  president's 
address,  by  Thomas  M.  Cooley,  of  Michigan;  nomi- 
nation and  election  of  members;  election  of  the 
general  council ;  reports  of  the  secretary  and  treas- 
urer; report  of  the  executive  committee. 

Wednesday  evening,  8  o'clock  —  A  paper  by 
Hampton  L.  Carson,  of  Pennsylvania,  on  "  Great 
Dissenting  Opinions;"  a  paper  by  Charles  Clnflin 
Allen,  of  Missouri,  on  "Injunction  and  Organized 
Labor;  "  discussion  upon  the  subjects  of  the  papers 
read. 

Thursday  morning,  10  o'clock — The  annual  ad- 
dress, by  Moorfield  Storey,  of  Massachusetts;  re- 
ports of  standing  committees  (see  Report  of  1893, 
page  468) :  (1)  Jurisprudence  and  Law  Reform ;  (2) 
Judicial  Administration  and  Remedial  Procedure; 
(3)  Legal  Education  and  Admission  to  the  Bar;  (4) 
Commercial  Law;  (5)  International  Law;  (6) 
Grievances. 

Thursday  evening,  8  o'clock—  Report  of  the  spe- 
cial committee  on  uniform  State  laws,  etc. ;  report 
of  the  special  committee  on  expression  and  classifi- 
cation of  the  law ;  report  of  special  committee  on 
Federal  Code  of  Criminal  Procedure. 

Friday  morning,  10  o'clock — Nomination  of  offi- 
cers; unfinished  business;  miscellaneous  business; 
election  of  officers. 

The  annual  dinner  will  be  given  at  the  Qrand 
Union  Hotel  at  7 :  30  o'clock  on  Friday  evening. 

A  parlor  in  the  Grand  Union  Hotel  will  be  open 
as  a  reception  room  for  the  use  of  members  of  the 
association  during  the  meeting. 

Members  are  particularly  requested  to  register 
their  names,  as  soon  as  convenient  after  their  arrival, 
in  the  register  of  the  association,  which  will  be 
kept  in  this  room. 

The  members  of  the  general  council  will  meet  at 
the  reception  room  of  the  Grand  Union  Hotel  on 
Tuesday  evening,  Aug.  21,  at  8  o'clock. 

The  officers  of  the  association  for  1803-1804  are: 


President,  Thomas  M.  Cooley,  Ann  Arbor,  Mich. ; 
secretary,  John  Hinkley,  215  N.  Charles  street,  Bal- 
timore, Md. ;  treasurer,  Francis  Rawle,  328  Chest- 
nut street,  Philadelphia,  Penn. ;  executive  commit- 
tee, the  president,  the  secretary,  the  treasurer,  John 
Randolph  Tucker,  of  Virginia,  ex-offieio;  George  A. 
Mercer,  of  Georgia;  Alfred  Hemonway,  of  Massa- 
chusetts; Bradley  G.  Schley,  of  Wisconsin. 

MEMORANDUM  RELATIVE  TO  THE  JUDI- 
CIARY ARTICLE. 

To  the  Committee  on  Judiciary  of  the  Constitutional 
Convention : 

At  the  annual  meeting  of  the  New  York  State 
Bar  Association,  held  January  17,  1894,  it  was 
"  Resolved,  that  the  addresses  and  papers  relative  to 
the  amendments  to  the  judiciary  article  be  printed 
and  distributed  to  the  members  of  the  Constitu- 
tional Convention,  and  that  the  matter  of  carrying 
out  the  views  of  this  association  as  to  constitutional 
amendments,  and  also  as  to  matters  of  legislation, 
be  referred  to  the  committee  on  law  reform,  with 
power." 

Pursuant  to  this  resolution,  the  committee  on  law 
reform,  at  a  meeting  at  the  rooms  of  the  associa- 
tion in  the  city  of  Albany,  on  June  28,  adopted  the 
following: 

Renolved,  That  the  following  suggestions  relative  to  the  ju- 
diciary article  be  submitted  to  the  Constitutional  Convention 
as  the  sense  of  the  committee  on  law  reform  representing  the 
New  York  State  Bar  Association  under  the  foregoing  resolu- 
tion. 

First.  That  no  judge  or  justice  elected  after  the  adoption  of 
the  amendments  receive  auy  compensation  upon  retirement 
from  office  by  reason  of  having  reached  the  age  of  seventy. 

Second.  That  the  office  of  county  judge  and  surrogate  be 
consolidated  in  all  counties  where  it  is  practicable,  and  either 
officer  be  allowed  to  practice  his  profession  in  counties  having 
fifty  thousand  or  more  inhabitants. 

Third.  That  no  change  be  made  In  the  length  of  the  terms  of 
office  of  justices  of  the  Supreme  Court  or  judges. 

Fourth.  That  the  General  Terms  of  the  Superior  City  Courts 
be  abolished. 

Fifth.  That  no  change  be  made  in  the  Constitution  as  to  the 
number  of  jurors  necessary  to  render  a  verdict. 

Sixth.  That  four  General  Terms  of  the  Supreme  Court  be 
constituted,  to  consist  of  five  judges  each,  who  shall  be  elected 
for  that  purpose,  and  shall  not  perform  the  duties  of  a  justice 
of  the  Supreme  Court  other  than  such  as  now  devolve  upon 
justices  Kitting  in  General  Term  as  such. 

Seventh.  That  there  be  no  further  money  limit  placed  upon 
appeals  to  the  Court  of  Appeals;  that  in  case  of  necessity 
arising  for  a  second  division  of  such  court,  It  should  not  be 
taken  from  the  justices  of  the  Supreme  Court,  but  so  selected 
as  to  avoid  Interference  with  the  working  force  of  that  court. 

Eighth.  That  a  tribunal  for  the  trial  of  election  cases  be 
formed.  Independent  of  the  courts,  if  practicable,  from  retired 
justices  and  judges  of  the  Court  of  Appeals. 

The  chairman  of  the  committee  was  directed  to 
transmit  this  memorandum  to  the  Constitutional 
Convention,  now  in  session,  through  the  judiciary 
committee  thereof,  together  with  a  copy  of  the  reso- 
lution of  the  association  under  which  such  action 
was  taken. 

On  behalf  of  the  New  York  State  Bar  Associa- 
tion. J.  Newton  Fiero, 

Chairman  Committee  on  Law  Reform. 
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JUDGE — "Why  do  you  wish  to  be  relieved  from 
jury  duty?  "  Citizen — "  I  wear  a  gold  watch, 
and  I  don't  like  the  looks  of  three  or  four  of  the 
fellows  you  have  already  accepted." — New  York 
Weekly. 

The  old  Greek  story  to  the  effect  that  Orpheus 
with  his  music  charmed  wild  beasts  and  made  the 
trees  dance  has  always  been  regarded  as  a  legend 
exhibiting  a  very  lively  flight  of  imagination.  How- 
ever, it  is  altogether  outdone  in  the  story  told  as  a 
fact  about  Signor  Felippo  Palma,  a  musician  who 
was  famous  over  half  a  century  ago.  It  is  said  that 
he  was  once  surprised  in  his  house  by  a  creditor 
bent  on  his  arrest,  but  that  Palma,  without  making 
any  reply  to  the  several  reproachful  invectives  and 
angry  menaces  which  the  other  threw  out  against 
him,  by  playing  one  arietta,  then  another,  still  sit- 
ting at  his  harpsichord,  not  only  calmed  the  in- 
furiated creditor,  but  so  affected  him  that  he  in- 
sisted on  lending  Palma  an  additional  £10.  The 
Orpheus  legend  dwindles  beside  this  illustration  of 
the  power  of  music. 

It  will  be  seen  that  in  the  notice  published  in  last 
night's  Gazette  as  to  the  general  form  of  thanksgiv- 
ing for  the  birth  of  a  young  prince,  the  old  form  is 
preserved,  and  that  it  is  to  be  used  in  all  churches 
and  chapels  in  England  and  Wales  "  and  in  the  town 
of  Berwick-on-Tweed."  The  announcement  recalls 
the  curious  history  of  this  old  town ;  how  while 
England  and  Scotland  were  at  variance  it  belonged 
first  to  one  and  then  to  another,  until  Henry  Vin 
made  it  independent  of  both  countries — a  curious 
isolation  which  it  long  preserved,  possessing  a 
chancellor,  a  chamberlain,  and  other  officers  of  a 
kingdom's,  rather  than  a  borough's,  state.  This 
was  put  an  end  to  by  the  Municipal  Reform  Act,  and 
the  name  of  Berwick-on-Tweed  ceased  to  appear  as 
it  had  formerly  done  on  all  acts  of  Parliament  It 
is  presumably  an  oversight  that  it  has  not  disap- 
peared from  these  notices  also. — London  Globe. 

Some  years  ago,  at  the  trial  of  a  cause  before  a 
justice  of  the  peace  in  one  of  the  Southern  States,  a 
decidedly  novel  legal  authority  was  cited  by  one  of 
the  learned  members  of  the  bar,  which  wrought 
some  slight  confusion  in  the  court-room.  l,The 
court  will  please  observe,"  remarked  this  acute  coun- 
sel, with  much  deliberation  and  in  a  most  ponder- 
ous manner,  "that  in  the  case  of  Shy  lock  v.  Antonio, 
although  judgment  was  rendered  in  favor  of  the 
plaintiff,  yet  circumstances  prevented  the  execution 
which  had  issued  from  being  carried  into  effect,  in 
spite  of  that  fact."  "To  what  cause,"  inquired  the 
justice,  with  a  face  overspread  with  perplexity, 
"  did  the  court  understand  the  gentleman  to  refer?" 


"Shylock  v.  Antonio,  2d  Shakespeare,  page  235, 
Johnson's  edition,"  returned  the  counsel  solemnly. 
"  The  court  will  there  find  the  case  reported  in  full." 
The  court,  unfortunately,  did  not,  upon  reflection, 
consider  the  authority  as  quite  sufficient.  —  Youth' » 
Companion. 

Land  transfer  has  lost  a  great  deal  of  the  simplic- 
ity which  characterized  the  operation  in  the  olden 
time.  The  pleasant  land  of  Bosham,  in  Sussex,  once 
belonged  to  the  Archbishop  of  Canterbury,  but  was 
much  coveted  by  Earl  Godwin,  supporter  of  the 
last  of  the  Saxon  kings,  whose  treasury  was,  unfor- 
tunately, too  empty  to  purchase  it.  He  obtained 
the  place  by  a  novel  system  of  land  transfer.  His 
lordship  attended  a  great  ceremony  in  the  arch- 
bishop's cathedral,  followed  by  his  retainers,  and 
according  to  time-honored  custom,  said  to  his  grace, 
"  Da  Mihi  basium,"  meaning  "  Give  me  the  kiss  of 
peace ;  "  only,  instead  of  saying  "  basium  "  he  inge- 
niously substituted  the  provincial  pronunciation  of 
Bosham.  The  archbishop  gracefully  replied,  "Do 
tibi  basium,"  which,  being  interpreted,  is,  "I  give 
thee  the  kiss,"  which  he  did.  But  Godwin  cried, 
"Thou  hast  given  me  Bosham,"  to  which  all  his  re- 
tainers cried,  "Why,  certainly,"  and  the  whole 
crew  at  once  rode  off  to  take  possession  of  the 
pleasant  Sussex  territory.  The  archbishop  could 
not  help  himself,  and  allowed  the  transfer  to  go. 
The  law  has  greatly  complicated  matters  since  then. 
—  London  Telegraph. 

An  old  sailor  in  Portland  harbor,  who  had  just 
returned  from  a  trip  along  the  Maine  coast,  says 
that  they  have  a  very  convenient  custom  of  swap- 
ping wives  down  among  a  group  of  islands.  A 
fisherman's  wife  died  and  left  him  with  several 
small  children.  One  day  he  sailed  up  the  bay  to  a 
settlement,  looked  over  the  feminine  contingent 
with  some  discrimination,  and  finally  had  a  short 
colloquy  with  a  woman  whose  husband  was  away 
fishing.  She  consented  to  go  with  the  lone  fisher- 
man to  his  home  down  the  bay.  When  the  husband 
returned  he  was  filled  with  righteous  wrath,  and 
away  sailed  he  in  his  Hampton  boat  in  search  of  his 
recreant  spouse.  He  found  her,  but  she  wasn't  will- 
ing to  go  back  with  him.  "  Say,"  said  the  man  to 
whom  she  had  cleared,  "  you've  always  liked  Joe 
Allen's  wife  better'n  you  have  your  own.  You  go 
and  take  her.  If  you'll  jest  git  off  n  this  island 
without  any  trouble,  I'll  give  you  a  hundred  lob- 
sters and  two  gallons  of  gin."  The  husband  took 
the  gifts  and  sailed  away.  But  however  much  he 
admired  Joe  Allen's  wife,  he  durst  not  take  her,  for 
her  husband  was  a  man  to  be  feared.  Nevertheless, 
in  a  few  months  Joe  Allen's  dory  went  down  in  a 
gale,  and  twenty-four  hours  later  his  widow  was 
appropriated  by  the  man  who  had  waited  so  pa- 
tiently for  her.—  Lewiston  (Me.)  Journal. 
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The  Albany  Law  Journal. 

Albany,  July  28,  1894. 


(Stxwcnt  topics. 

[All  communications  intended  for  the  Editor  should  be  ad- 
dressed simply  to  the  Editor  of  The  Albany  Law  Journal. 
All  letters  relaxing  to  advertisements,  subscriptions,  or  other 
business  matters,  should  be  addressed  to  The  Albany  Law 
Journal  Company.]  

MR.  FIERO  has  the  thanks  of  the  Law 
Journal  and  will  have  the  thanks  of 
the  bench  and  bar  and  especially  of  those  gen- 
tlemen who  are  delegates  in  the  Constitutional 
Convention,  for  the  elaborate  and  informative 
dissertation  on  the  judiciary  article  of  the  Con- 
stitution printed  in  this  number  of  our  paper. 
It  is  lengthy,  but  it  was  impossible  to  treat  the 
subject  adequately  in  a  shorter  space,  and  con- 
sidering its  immediate  importance,  no  apology 
need  be  made  for  excluding  other  matters  to 
give  it  room.  It  is  historical,  descriptive,  prac- 
tical and  suggestive,  and  merjts  the  careful  at- 
tention of  every  man  who  has  a  voice  in  the 
revision  of  the  organic  law  of  the  State. 


A  bill  is  pending  in  Congress  which  aims  to 
enlarge  the  powers  and  to  simplify  and  quicken 
the  procedure  of  the  Interstate  Commerce 
Commission,  but  which  contains  also  an  amend- 
ment to  section  5  of  the  act  of  1887,  by  which 
railroad  pooling,  expressly  prohibited  in  the 
original  law,  is  under  certain  conditions  to  be 
legalized.  The  measure,  which  is  known  as 
the  Patterson  Bill,  has  been  widely  discussed 
in  business  circles;  and  in  the  form  in  which 
it  was  presented  to  the  House  (House  bill  No. 
7273)  it  received  the  indorsement  of  the  repre- 
sentatives of  the  mercantile  and  transportation 
interests  who  met  in  convention  in  Washington 
last  month  to  consider  the  scope  and  effect  of 
the  vital  changes  proposed  by  the  amendments. 
This  bill  was  not  considered  a  perfect  solution 
of  the  transportation  problem;  but  it  seemed 
to  the  representatives  of  the  shipping  interests 
to  increase  the  safeguards  against  inequitable 
railroad  conditions,  while  it  accorded  to  the 
carrying  companies  the  authority,  denied  by 
the  original  act  —  and  since  conceded  by  many 
students  of  the  transportation  question  as  a 
proper  concession   for  the    protection  of   the 
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vast  financial  interests  of  the  carriers  —  to  pool 
their  traffic  under  conditions  which  should 
adequately  protect  the  public  from  the  exaction 
of  unreasonable  rates  or  from  unjust  discrimina- 
tions against  individuals  or  localities.  On  the 
assurance  of  members  of  Congress  and  others 
that  the  Patterson  bill  was  the  only  measure  of 
this  character  which  would  be  likely  to  receive 
the  approval  of  the  House  and  Senate,  and  as 
it  was  acceptable,  so  far  as  was  then  known,  to 
all  of  the  transportation  companies,  and  from 
the  standpoint  of  the  commercial  interests  was 
an  improvement  upon  existing  legislation  — 
which  experience  had  shown  to  be  inadequate 
—  the  conference  of  business  men  gave  its  sup- 
port to  the  measure.  Since  the  conference  was 
held  however  a  change  in  the  phraseology  of 
section  1,  in  relation  to  railroad  pooling,  has 
been  made  at  the  suggestion  of  a  single  power- 
ful railroad  company,  to  the  managers  of  which 
the  bill  in  its  original  shape  was  unacceptable. 
There  is  room  for  doubt  as  to  the  effect  of  the 
change  in  wording  upon  the  operations  of  the 
railroad  companies  under  the  proposed  pooling 
arrangement.  The  change  is  considered  by 
some  as  a  limitation  of  the  summary  control  of 
the  Interstate  Commerce  Commission  over  the 
pooling  contracts  of  the  railroad  companies  to 
the  traffic  embraced  in  the  combined  regulation; 
and  there  is  consequent  apprehension  that, 
under  cover  of  this  technical  construction  of 
the  law,  the  carriers  would  be  able  to  enforce 
agreements  prejudicial  to  the  interests  of  the 
public  on  other  forms  of  traffic.  Other  opinions 
of  equal  authority  however  regard  the  proposed 
changes  as  harmless,  inasmuch  as  other  sections 
of  the  Interstate  Commerce  Law  give  the  com- 
mission and  the  courts  ample  powers  for  the 
protection  of  shippers.  But  since  there  is  room 
for  a  reasonable  difference  of  opinion  among 
expert  authorities  on  a  matter  so  vital  to  the 
commercial  interests  of  the  country  the  ques- 
tion should  be  very  carefully  considered  before 
the  approval  of  Congress  shall  be  given  to  a 
measure  which  might  make  the  transportation 
conditions  of  the  business  community  more  in- 
tolerable under  the  amended  law  than  under 
the  act  now  in  force.  Better  no  change  at 
all  than  a  change  which  might  be  further  de- 
trimental to  the  interests  of  shippers.  The 
transportation  bureaus  of  the  country  and  the 
railroad  experts  in  Congress  should  give  due 
Digitized  by  VjOOvlC 


50 


THE  ALBANY  LAW  JOURNAL. 


consideration  to  all  the  arguments  for  and 
against  a  change  in  the  construction  of  the  pro- 
posed amendments  before  finally  indorsing 
them.  

The  Supreme  Court  of  the  United  States  has 
in  two  recent  decisions  considered  thequestion 
of  laches  —  Holstead  v.  Grinnon,  14  Sup.  Ct. 
Rep.  641,  and  Hardt  v.  Heidmeyer,  id.  671. 
In  the  first-mentioned  case  the  plaintiff  invoked 
the  aid  of  a  court  of  equity  to  set  aside  a  survey 
which  had  stood  unchallenged  for  over  twenty- 
five  years.  The  court  said  that  such  a  long 
delay  suggests  laches,  and  a  careful  examination 
of  the  testimony  satisfied  them  that  the  Circuit 
Court  did  not  err  in  sustaining  this  defense. 
Mr.  Justice  Brewer  characterized  the  defense 
as  one  "  which,  wisely  administered,  is  of  great 
public  utility,  in  that  it  prevents  the  breaking 
up  of  relations  and  situations  long  acquiesced 
in,  and  thus  induces  confidence  in  the  stability 
of  what  is,  and  a  willingness  to  improve  prop- 
erty in  possession;  and  at  the  same  time  it  cer- 
tainly works  in  furtherance  of  justice,  for  so 
strong  is  the  desire  of  every  man  to  have  the 
full  enjoyment  of  all  that  is  his,  when  a  party 
comes  into  court  and  asserts  that  he  has  been 
for  many  years  the  owner  of  certain  rights,  of 
whose  existence  he  has  had  full  knowledge,  and 
yet  has  never  attempted  to  enforce  them,  there 
is  a  strong  persuasion  that,  if  all  the  facts  were 
known,  it  would  be  found  his  alleged  rights 
either  never  existed  or  have  long  since  ceased. 
We  have  had  before  us  lately  several  cases  in 
which  this  defense  has  been  presented,  and  in 
which  the  rules  determining  it  have  been  fully 
stated  and  its  value  clearly  demonstrated. 
Hammond 'v.  Hopkins,  143  U.  S.  224,  and  cases 
cited  in  the  opinion;  Felix  v.  Patrick,  145  id. 
317;  Foster  v.  Railroad  Co.,  146  id.  88;  Johns- 
ton v.  Mining  Co.,  148  id.  360.  The  length  of 
time  during  which  the  party  neglects  the  asser- 
tion of  his  rights  which  must  pass  in  order  to 
show  laches  varies  with  the  peculiar  circum- 
stances of  each  case,  and  is  not,  like  the  matter 
of  limitations,  subject  to  an  arbitrary  rule.  It 
is  an  equitable  defense,  controlled  by  equitable 
considerations,  and  the  lapse  of  time  must  be 
so  great,  and  the  relations  of  the  defendant  to 
the  rights  such,  that  it  would  be  inequitable  to 
permit  the  plaintiff  to  now  assert  them.  There 
must,  of  course,  have  been  knowledge  on  the 


part  of  the  plaintiff  of  the  existence  of  the  rights, 
for  there  can  be  no  laches  in  failing  to  assert 
rights  of  which  a  party  is  wholly  ignorant,  and 
whose  existence  he  had  no  reason  to  apprehend. 
And  yet,  as  said  by  Mr.  Justice  Brown  speak- 
ing for  the  court  in  Foster  v.  Railroad  Co., 
supra :  "  The  defense  of  want  of  knowledge  on 
the  part  of  one  charged  with  laches  is  one  easily 
made,  easy  to  prove  by  his  own  oath,  and  hard 
to  disprove;  and  hence  the  tendency  of  courts 
in  recent  years  has  been  to  hold  the  plaintiff  to 
a  rigid  compliance  with  the  law,  which  demands 
not  only  that  he  should  have  been  ignorant  of 
the  fraud  but  that  he  should  have  used  reason- 
able diligence  to  have  informed  himself  of  all 
the  facts.'"  In  the  other  case  referred  to  — 
Hardt  v.  Heidmeyer,  the  court  applied  the  rule 
to  a  creditor's  bill  filed  nearly  five  years  after 
the  alleged  causes  stated  therein. 

Massachusetts  has  done  well  to  establish  a 
standard  ink,  which  must  be  used  in  every  de- 
partment or  office  of  the  State  or  county,  so 
that  the  public  records  may  not  speedily  fade, 
as  too  many  of  them  have  done  or  are  doing. 
What  a  careless,  hap-hazard  people  we  are  in 
public  affairs,  from  the  departments  of  the 
national  government  in  Washington  down 
through  the  public  offices  of  State,  county  and 
city!  This  matter  of  proper  ink  is  only  a  first 
step,  and  that  a  little  one.  Not  only  will  poor 
ink  vanish,  carrying  priceless  records  with  it, 
but  poor  paper  will  discolor  and  crumble  and 
destroy  beyond  resurrection  that  which  it  was 
intended  to  preserve.  This  day  of  the  suprem- 
acy of  wood  pulp  and  other  substitutes  for  rags 
brings  a  danger  too  little  regarded.  The 
governments  of  the  old  world  take  a  deal  of 
care  in  procuring  paper  for  their  public  docu- 
ments which  is  made  in  a  certain  way,  duly 
water-marked,  and  bearing  an  official  character 
no  one  can  mistake.  It  is  both  genuine  and 
lasting.  But  we  of  the  United  Slates  govern- 
ment and  the  departments  of  the  various  States 
buy  paper  at  random,  never  looking  particularly 
at  its  character  or  proceeding  according  to  a 
proper  standard  duly  legalized  and  made  per- 
petually binding.  There  should  be  official 
paper,  water-marked  for  the  Federal  and  State 
governments,  with  its  lasting  quality  put  above 
suspicion.  Having  set  up  an  exact  standard 
the  contracts  could  be  thrown  open  to  corn- 
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petition,  for  any  competent  paper  manufacturer 
can  give  the  government  or  State  what  it  wants, 
with  such  markings  as  the  law  calls  for.  It  is 
well  to  have  good  ink,  and  it  will  be  better  to 
add  to  tha,t  good  paper. 


In  the  British  House  of  Commons  on  the 
25th  of  June  last,  Mr.  Hopwood  asked  the 
home  secretary  whether  inquiry  was  made  from 
time  to  time  into  the  cases  of  prisoners  (un- 
aided or  forgotten  by  friends)  under  long  sen- 
tences which  appeared  to  be  disproportionate 
to  the  offense;  whether  the  general  impression 
that  the  home  office  revised  every  case  had  any 
foundation  in  fact;  and  whether  in  the  interval 
until  the  Court  of  Appeal  and  revision  of  sen- 
tences, suggested  by  her  majesty's  judges,  could 
be  established  by  law,  he  would  direct  such 
cases  as  the  above  to  be  brought  to  bim  for 
consideration,  either  with  the  aid  of  the  pre- 
siding judge  or  by  his  own  judgment.  Mr. 
Asquith  replied:  "  I  do  not  understand  what  is 
meant  by  the  words '  long  sentences  which  appear 
to  be  disproportionate  to  the  offense; '  but,  tak- 
ing the  question  to  mean  whether  all  long  sen- 
tences are  revised,  I  may  say  it  is  a  rule  of  the 
home  office  that  all  long  sentence  cases,  both 
male  and  female,  are  brought  under  the  review 
of  the  secretary  of  state  at  ten  years,  fifteen 
years,  and  twenty  years,  and  inquiry  into  the 
circumstances  then  made  either  by  consulting 
the  judge  or  otherwise  as  he  may  deem  advis- 
able. All  cases  of  women  under  sentence  of 
penal  servitude  for  life  are  brought  under  con- 
sideration at  the  earlier  period  of  seven  years, 
as  well  as  at  the  terms  before  mentioned.  This 
consideration  at  stated  intervals  of  long  sen- 
tence cases  is  in  addition  to,  and  apart  from, 
any  application  made  either  by  the  prisoners 
themselves  or  by  others  on  their  behalf,  and  by 
no  means  implies  inferference,  but  insures  that 
no  very  long  term  of  penal  servitude  is  en- 
dured by  a  prisoner  without  the  circumstances 
of  his  case  being  duly  and  periodically  con- 
sidered."   

Judge  Peter  S.  Grosscup,  whose  vigorous 
charge  to  the  grand  jury  was  followed  by  the 
indictment  of  Debs  and  other  leaders  of  the 
American  Railway  Union,  was  appointed  in 
December,  1892,  as  the  successor  of  Judge 
Blodgett  in  the  United  States  District  Court 


for  the  Northern  District  of  Illinois.  He  is 
about  forty-two  years  old  and  of  American  de- 
scent. His  great-grandfather  was  prominent 
in  public  affairs  in  Pennsylvania  before  the 
Revolution;  his  paternal  grandfather  fought  in 
the  war  of  1812,  and  his  maternal  grandfather 
held  a  commission  from  Washington.  Mr. 
Grosscup  lived  in  Ohio  until  1883,  and  was  an 
earnest  advocate  of  Major  McKinley  in  some 
of  his  earlier  Congress  campaigns.  He  was 
himself  a  Republican  candidate  for  Congress, 
but  in  a  Democratic  district  where  his  success 
was  hopeless.  He  removed  to  Chicago  in  1883 
and  was  a  partner  of  the  late  Leonard  Swett. 
In  his  service  on  the  bench  Judge  Grosscup 
has  shown  much  independence  and  power.  He 
has  sometimes  dissented  from  his  colleagues 
and  has  not  been  afraid  to  express  his  dissent 
in  vigorous  terms.  He  is  a  close  reasoner  and 
argues  usually  from  the  inherent  justice  of  his 
propositions,  referring  less  frequently  to  cases 
than  many  judges  are  accustomed  to  do.  His 
opinion  given  last  February,  in  which  he  held 
that  the  clause  of  the  Interstate  Commerce  Act 
requiring  witnesses  to  testify,  although  they  de- 
clared that  the  answers  would  criminate  them, 
was  unconstitutional  and  void,  is  a  good  ex- 
ample of  his  judicial  rhetoric.  His  charge  to 
the  grand  jury  in  the  American  Railway  Union 
cases,  while  it  contained  some  unusual  defini- 
tions of  the  crime  of  conspiracy,  was  expressed 
in  eloquent  terms  and  carried  conviction  of  its 
justice. 

Lately  in  an  English  court,  in  the  course  of 
the  hearing  of  an  application,  the  plaintiff's 
solicitor  asked  his  honor  to  make  an  order  for 
a  special  inspection  of  a  woman's  movth  for 
the  purpose  of  examining  a  set  of  false  teeth  to 
see  whether  or  not  they  were  properly  made. 
The  magistrate  read  the  section  of  the  Act  of 
Parliament,  and  said  the  application  came 
under  the  words  "  property  or  thing."  "  Could 
a  woman's  mouth  be  called  a  property  or  a 
thing?"  He  was  not  prepared  to  say  that  it 
could  be,  therefore  he  could  make  no  order  on 
the  application. 

New  Zealand  is  well  off  for  lawyers,  for  ac- 
cording to  the  latest  return,  there  are  in  that 
colony  five  hundred  and  twenty-two  solicitors, 
a  proportion  of  one  to  every  three  hundred  and 

sixty-five  male  adults. 
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THE  JUDICIARY  ARTICLE  OF  THE  CON- 
STITUTION OF  THE  STATE  OF  NEW 
YORK.  

By  J.  Niwtoh  Pikro,  ex-President  of  the  State  Bar  Asso- 
ciation. 

IT  is  agreed  on  all  hands  that  three  important  sub- 
jects demand  the  attention  of  the  convention  to 
propose  amendments  to  the  Constitution,  in  regard 
to  which  action  is  both  desirable  and  necessary. 

First,  the  question  of  a  proper  division  of  the 
State  into  Senate  and  Assembly  districts  in  such  a 
manner  as  to  avoid  the  temptation  to  the  Legisla- 
ture to  gerrymander  the  apportionment  so  as  to 
prevent  an  expression  of  the  will  of  the  people  and 
proper  safeguards  to  prevent  the  possibility  of  such 
action.  It  is  a  notorious  fact  that  not  only  in  this,  but 
in  other  States,  the  voice  of  the  majority  is  fre- 
quently thwarted  by  unjust  and  inequitable  appor- 
tionments, and  this  is  not  an  evil  confined  to  the  past 
few  years,  but  extends  over  a  long  period.  The  rem- 
edy is  not  easy  to  find  and  is  foreign  to  our  present 
purpose. 

Second,  the  problem  of  municipal  government 
which  confronts  the  convention  should  be  solved  in 
the  interest  of  the  public  without  regard  to  party. 
The  fact  that  almost  every  village  and  every  city  in 
the  State  have  charters  varying  in  important  respects, 
is  of  itself  enough  to  demand  immediate  and  care- 
ful attention,  even  if  this  situation  did  not  give  rise 
to  manifold  abuses,  as  has  been  frequently  demon- 
strated by  legislative  action  taken  for  the  purpose 
of  aiding  one  political  party  or  the  other  in  the  con- 
trol of  villages  and  cities,  to  such  an  extent  that  the 
matter  has  become  one  of  public  scandal,  from 
which  neither  party  is  entirely  free.  This,  how- 
ever, concerns  every  citizen  and  is  not  of  special  in- 
terest to  the  bar. 

Third,  and  to  the  lawyer  the  more  interesting  and 
the  more  important  as  involving  the  interests  of 
present  and  prospective  clients  as  well  as  conveni- 
ence in  the  practice,  is  the  revision  of  the  judiciary 
article  of  the  Constitution  and  moulding  it  in  such 
form  as  that  it  may  meet  existing  necessities  so  that 
unnecessary  and  avoidable  delays  in  litigations  may 
be  prevented  and  the  best  provision  made,  not  only 
for  the  hearing  and  determination  of  causes  in  the 
first  instance,  but  for  a  speedy  and  careful  review 
by  competent  tribunals. 

Judicial  Force  Should  be  Increased. 
The  necessity  for  an  increased  judicial  force  in  the 
State  has  been  apparent  for  a  long  period  and  is 
reasonably  to  be  expected  upon  recalling  the  fact 
that  the  judiciary  article  substantially  as  it  now 
stands,  was  enacted  in  1846,  the  later  amendments 
having  somewhat  increased  the  judicial  force,  but 
not  in  comparison  with  the  increased  population  and 
business  interests  of  the  State.     Under  the  Consti- 


tution of  1846  provision  was   made   for  a  county 
judge  and  surrogate  in  each  county,  with  permission 
to  each  county  where  the  population  exceeded  forty 
thousand  to  elect  a  separate  officer  to  discharge  the 
duties  of  surrogate.     No  change  has  been  made  in 
that  respect  since  that  time.     The  State  was  then 
divided  into  eight  judicial  districts  constituted  as 
at  present,  with  a  judicial  force  of  thirty-three  jus- 
tices of  the  Supreme  Court.     The  Superior  City 
Court  of  the  city  of  New  York  and  Court  of  Com- 
mon Pleas  of  that  city  were  then  in  existence  and 
remain  unchanged  up  to  the  present  time.    The  Su- 
perior Court  of  Buffalo  and  City  Court  of  Brooklyn, 
each  with  three  judges,  have  been  constituted  since 
the  framing  of  the  Constitution  of  1846.     Under 
that  Constitution  the  number  of  judges  of  the  Court 
of  Appeals  to  be  elected  by  the  people  was  four, 
the  remaining  four  judges  being  selected  from  the 
justices  of  the  Supreme  Court  having  the  shortest 
time  to  serve,  so  that  each  justice  of  the  Supreme 
Court  served  the  last  year  of  his  term  in  the  Court 
of  Appeals.     By  the  amended  Judiciary  Article  of 
1867,  the  number  of  elective  judges  of  the  Court  of 
Appeals  was  increased  to  seven.     By  that  and  a  sub- 
sequent amendment,  the  number  of  justices  of  the 
Supreme  Court  was  increased  from  thirty-three  to 
forty-six;  so   that  wc   now  have  in  the  State  the 
same  number  of  county  judges  as  in  1846,  the  Su- 
perior Court  and  Court  of  Common  Pleas  in  the  city 
of  New  York  with  the  same  number  of  judges  as  at 
that  time,  an  increase  of  three  judges  in  the  Court 
of  Appeals,  six  in  the  Superior  Court  of  Buffalo  and 
City  Court  of  Brooklyn  and  thirteen  in  the  Supreme 
Court.     Exclusive  of  county  judges,  therefore,  the 
number  of  judges  of  Superior  Courts,  as  fixed  by 
the  Constitution  of  1846,  was  forty-nine,  the  num- 
ber at  present  is  seventy-one,  being  an  increase  of 
twenty-two  in  the  judicial   force  during  the  last 
fifty  years.     Six  of  these  judges  are  entirely  local 
and  can  scarcely  be  considered  .in  making  up  the 
total,  practically  giving  sixteen  judges  in  addition 
to  those  employed  in  the  judicial  work  of  the  State 
in  1846.     The  City  Court  of  New  York,  formerly 
the  Marine  Court,  is  not  included  in  this  computa- 
tion but  would  not  change  the  figures,  as  it  existed 
before  1846  with  the  same  number  of  judges.     In 
the  meantime  the  population  of  the  State  has  in- 
creased from  less  than  three  million  in  1846  to  over 
six  million  at  this  time,  while  commercial,  manufac- 
turing and  business  interests  of  all  kinds  have  in- 
creased five-fold  by  reason  of  the  advance  in  means 
of  communication  and  rapid  growth  of  the  country. 
It  is  therefore  evident  that  a  much  larger  judicial 
force  must  necessarily  be  employed  in  the  conduct 
of  the  legal  business  of  the  State  than  at  the  time 
the  Constitution  of  1846  was  adopted,  and  we  are 
prepared  to  find  that  the  number  of  judges  in  the 
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State  is  inadequate  to  perform  the  duties  devolving 
upon  them.  It  is  true  that  comparatively  a  very 
much  smaller  judicial  force  is  sufficient  for  carrying 
on  the  business  in  England,  but  that  affords  no 
criterion  as  to  the  number  necessary  in  this  country. 
In  England  a  host  of  inferior  officers,  under  the 
names  of  "  associates,"  "  assessors,"  "  chief  clerks," 
"official  referees,"  and  the  like,  exercise  judicial 
functions  in  aid  of  the  judges,  and  there  is  probably 
no  State  in  the  Union  where  the  number  of  judges 
of  Superior  Courts  is  so  small,  in  proportion  to  the 
population,  as  in  the  State  of  New  York.  The  business 
interests  of  this  State  are  much  larger  in  proportion 
to  population  than  those  of  any  other  by  reason  of 
the  fact  that  New  York  city  is  the  commercial  me- 
tropolis of  the  country  and  that  business  of  all  kinds 
is  centered  there  necessarily,  and  hence  a  very  great 
volume  of  litigation  must  be  disposed  of  by  the  courts 
in  that  city  and  the  appellate  tribunals  of  the  State. 

It  is  true  that  much  of  the  necessity  for  a  large 
judicial  force  in  this  State  arises  from  the  condition 
of  our  present  system  of  procedure,  which,  instead 
of  becoming  more  simple  as  time  has  gone  ou,  as 
was  the  intention  of  the  founders,  has,  by  reason  of 
the  restrictions  of  the  courts  and  minute  details 
injected  in  it  by  the  Legislature  at  the  revision  of 
1877  and  1880,  become  difficult  and  troublesome  of 
interpretation,  but  this  does  not  change  the  fact. 

In  England  and  in  many  of  the  States  of  the  Union 
provision  is  made  for  a  very  brief  and  comprehensive 
Code  of  Procedure  enacted  by  the  legislature  body, 
while  the  regulation  of  details  of  practice  is  left  en- 
tirely to  the  courts,  by  which  brief,  clear  and  concise 
rules  have  been  provided.  In  this  State  the  minute 
provisions  of  the  Code  of  Procedure  have  given  end- 
less trouble  and  difficulty  to  the  courts  by  way  of 
construction,  and  at  this  time  delay  suitors,  vex 
and  harass  attorneys  and  annoy  the  courts,  hinder- 
ing the  transaction  of  business  and  adding  much  to 
the  necessity  for  increased  judicial  force  by  reason 
of  complexity  of  detail,  which  must  be  attended  to 
by  the  judges,  and  not  leaving  that  freedom  of 
action  with  reference  to  the  merits  which  will  best 
enable  courts  freely  and  fairly  to  administer  justice. 
By  the  increased  jurisdiction  under  the  provisions 
of  1867  given  the  County  Courts  it  was  hoped  that 
much  of  the  delay  in  the  disposition  of  causes  would 
be  remedied,  but  this  has  proved  fallacious  since 
but  a  comparatively  small  part  of  the  business, 
which  might  be  conducted  in  those  courts,  is  there 
carried  on.  The  reasons  for  this  are  numerous  and 
not  far  to  seek.  The  more  important  and  control- 
ling perhaps  is  the  want  of  equity  power  and  juris- 
diction in  the  court  and  the  disposition  on  the  part 
of  attorneys  to  bring  actions  iu  a  court  possessing 
superior  jurisdiction  and  having  the  most  extensive 
powers.     To  this  is  to  be  added  that  the  judges  of 


the  County  Courts  are  in  active  practice,  and  many 
reasons  exist  why  counsel  prefer  not  to  bring  actions 
in  courts  presided  over  by  thein.  Whatever  may  be 
the  cause,  however,  the  result  of  this  amendment 
has  been  decidedly  disappointing,  and  but  for  the 
fact  that  more  rapid  business  methods  have  found 
their  way  into  the  courts  so  that  trials,  as  well  as 
other  business,  are  dispatched  with  much  more 
rapidity  than  formerly,  the  delays  and  difficulties 
incident  to  the  present  situation  of  affairs  would  be 
much  greater  than  at  present.  Even  this,  however, 
would  not  have  remedied  the  evil  to.  the  extent  to 
which  it  lias  been  met,  but  for  the  fact  that  the 
employment  of  stenographers  to  take  the  minutes  of 
trials  has  enabled  evidence  to  be  taken  much  more 
speedily  and  the  record  preserved  more  accurately 
than  at  the  time  of  the  adoption  of  the  Constitu- 
tion, so  that  a  cause  may  now  be  tried  much  more 
rapidly  than  could  be  done  under  the  procedure  and 
methods  at  the  time  of  the  adoption  of  the  present 
system.  To  this,  too,  it  must  be  added  that  coun- 
sel are  more  disposed  to  try  the  merits  of  the  cause 
and  less  disposed  to  rely  upon  techuicalties  than  at 
that  time,  and  that  this  view  is  adopted  by  judges 
presiding  at  trial  terms  to  such  an  extent  that  there 
is  less  delay  by  trying  irrelevant  issues  and  useless 
cross-examination  than  formerly  existed. 

In  the  meantime,  too,  the  apportionment  of  judges 
to  the  different  judicial  districts  has,  by  reason  of 
the  increase  of  populatiou,  led  to  serious  difficulty 
and  disarrangement  of  the  judicial  system,  since 
the  growth  of  the  first,  second  and  eighth  judicial 
districts  in  population,  and  increase  in  business  has 
been  entirely  out  of  proportion  to  that  in  the  fourth 
and  sixth,  which  contain  raaiuly  agricultural  com- 
munities. Again,  the  growth  of  legal  business  at 
the  Capitol,  where  the  legal  matters  connected  with 
the  governmental  departments  must  be  disposed  of, 
has  brought  a  large  increase  of  business  to  the  third 
district,  while  the  number  of  judges  has  not  been 
proportionately  increased.  More  especially  has  this 
become  a  source  of  serious  difficulty  and  delay  by 
reason  of  the  assignment  of  judges  from  other  dis- 
tricts for  the  purpose  of  aiding  in  carrying  on  busi- 
ness in  New  York  city,  where  the  judicial  force  of 
the  Supreme  Court  is  manifestly  disproportionate, 
even  as  at  present  constituted,  to  the  bulk  of  busi- 
ness coming  before  it.  This,  together  with  the  as- 
signment of  justices  of  the  Supreme  Court  to 
the  General  Terras,  results  in  such  a  situation 
of  affairs  that  in  one  of  the  larger  of  the  judi- 
cial districts  of  the  State  only  two  justices  remain 
available  for  the  purpose  of  carrying  on  Circuit  and 
Special  Term  business,  three  of  the  justices  of  the 
district  being  assigued  to  the  different  General 
Terms.  In  the  meantime,  too,  the  amounts  involved 
in  litigations  have  become  larger,  and  the  litigations 
more  important,  so  that  the  appellate  tribunals 
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are  called  upon  to  dispose  of  causes  of  more  im- 
portance than  at  the  time  of  the  adoption  of  the  Con- 
stitution. By  reason  of  the  fact  that  the  Capitol  is 
easy  of  access  from  any  part  of  the  State,  appeals  are 
now  taken  to  the  Court  of  Appeals,  where,  a  few  years 
ago,  attorneys  and  clients  were  disposed  to  stop  at 
the  Qeneral  Term ;  and  since  the  trouble  and  ex- 
pense of  an  appeal  to  the  final  ultimate  tribunal  is 
comparatively  small,  many  more  appeals  than  form- 
erly are  now  taken  to  the  tribunal  of  last  resort. 

One  of  the  serious  difficulties  as  to  trials  in  the 
first  instance  arises  from  the  difficulty  of  obtaining  a 
hearing  in  causes  without  a  jury  which  are  to  be  tried 
before  a  judge  sitting  at  an  equity  term.  In  very 
many  districts  no  equity  term  is  held  as  such,  and 
the  cause  must  be  placed  upon  the  jury  calendar 
and  await  the  disposition  of  jury  causes.  When 
those  arc  disposed  of  the  judge  ordinarily  has  no 
further  time  at  his  disposal  and  court  adjourns, 
compelling  the  retention  of  causes  from  term  to 
term  and  year  to  year,  until  finally  parties  are  ob- 
liged to  resort  to  the  tedious  and  expensive  process 
of  a  reference,  unless  one  or  the  other  insists  upon 
delay,  in  which  case  it  is  almost  impossible  in  some 
districts  of  the  State  to  bring  an  equity  cause  to 
trial.  These  are  some  of  the  reasons  why  a  revision 
of  the  judiciary  article  of  the  Constitution  is  neces- 
sary and  desirable,  and  why  it  is  important  that 
there  should  be  a  reasonable  increase  of  the  judicial 
force  of  the  State  for  the  purpose  of  carrying  on  the 
business  devolving  upon  the  courts.  The  method 
of  such  improvement  and  the  plan  of  such  revision 
are  more  troublesome  and  difficult. 

Commission  op  1890  to  Revise  Judiciary  Article. 

It  was  in  view  of  the  necessity  for  a  revision  of  the 
judiciary  article,  which  has  been  recognized  for  a  long 
period  of  years,  that  the  New  York  State  Bar  Asso- 
ciation, at  its  annual  meeting  in  1890,  took  meas- 
ures to  obtain  action  by  way  of  revision.  In  a  paper 
read  before  the  Association  at  its  annual  meeting  in 
that  year,  by  the  author  of  this  paper,  the  question 
was  propounded:  "What  shall  be  done  to  relieve 
our  courts  ?  "  in  which  some  of  the  views  heretofore 
suggested  were  put  forth.  The  Association  an- 
swered the  question  by  the  adoption  of  the  follow- 
ing preamble  and  resolution : 

Whiuu,  Immediate  action  Is  necessary  to  procure  the 
adoption  of  such  constitutional  amendments  as  may  be  neces- 
sary to  facilitate  the  business  of  the  courts  of  this  State,  and 
legislation  is  requisite  for  that  purpose,  and  to  afford  tempo- 
rary relief  to  the  Supreme  Court,  from  the  burden  of  business. 

Renolved,  That  a  committee  of  this  Association,  consisting 
of  one  member  from  each  judicial  district,  together  with  the 
chairman  and  secretary  of  the  committee  on  Law  Reform,  be 
appointed  by  the  president  of  this  Association  to  take  steps  to 
accomplish  the  aforesaid  objects  by  means  of  a  constitutional 
commission  or  other  appropriate  legislation,  and  that  the  pro- 
fession throughout  the  State  and  members  of  this  Association 
be  earnestly  requested  to  give  such  committees  tbelr  assistance 
and  co-operation. 

Under  which  a  committee  of  the  Association  was 

appointed  by  which  such  action  was  taken  that 


chapter  189  of  the  Laws  of  1890  was  enacted,  pro- 
viding for  a  constitutional  commission  for  the  pur- 
pose of  proposing  to  the  Legislature  amendments  to 
the  sixth  article  of  the  Constitution.  Governor 
Hill  appointed  under  this  act  thirty-eight  members 
of  the  Bar  from  the  different  judicial  districts  of  the 
State,  eight  from  the  first  judicial  district,  six  from 
the  second,  and  four  from  each  of  the  other  districts. 
The  members  of  this  body  included  some  of  the  ablest 
lawyers  of  the  State.  The  first  judicial  district  was 
represented  by  James  C.  Carter,  Joseph  H.  Choate, 
William  B.  Hornblower  and  W.  Bourke  Cockran, 
among  others.  George  G.  Reynolds,  Lewis  E.  Carr, 
Calvin  Frost  and  Homor  A.  Nelson  were  among  the 
representatives  from  the  second  district.  The  third 
had  among  its  representatives  Martin  I.  Townsend, 
who  had  been  a  member  of  the  Constitutional 
Convention  of  1867.  Other  members  were  ex- 
Judges  George  F.  Danforth,  George  Barker,  Douglas 
Board  man  and  James  C.  Smith.  Maurice  L.  Wright, 
8.  A.  Kellogg  and  Hamilton  Ward,  now  justices  of  the 
Supreme  Court  in  the  fourth,  fifth  and  eighth  dis- 
tricts, respectively,  were  also  members  of  the  com- 
mission. This  body  was  organized  by  the  selection 
of  Judge  George  F.  Danforth  as  chairman  aud  the 
appointment  of  five  committees  to  consider  the  sixth 
article.  First,  on  Court  of  Appeals,  consisting  of 
nine  members,  of  which  Calvin  Frost  was  chairman, 
and  which  included  among  its  members  the  chair- 
man of  the  commission;  second,  on  the  Supreme 
Court,  of  nine  members,  of  which  Joseph  H.  Choate 
was  chairman;  third,  on  Superior  City  Courts,  of 
which  Daniel  G.  Rollins  was  chairman ;  fourth,  on 
county  judges  and  surrogates,  of  which  the  late 
Homer  A.  Nelson  was  chairman;  fifth,  on  miscel- 
laneous provisions,  including  all  subjects  embraced 
in  the  sixth  article  of  the  Constitution  other  than 
those  referred  to  other  committees,  of  which  J. 
Newton  Fiero  was  chairman. 

This  commission  entered  upon  its  duties  sitting 
in  the  Senate  chamber  in  Albany  during  a  part  of 
the  months  of  June  and  August  and  adjourned  to 
the  rooms  of  the  New  York  State  Bar  Association 
in  the  city  of  New  York  to  complete  its  labors  in 
December,  1890.  Its  conclusions,  which  were  the 
result  of  careful  examination  'and  consideration, 
were  submitted  to  the  Legislature  of  1891  by  the 
chairman  of  the  commission,  but  did  not  meet  with 
the  approval  of  that  body,  and  no  action  was 
ever  taken  looking  toward  the  adoption  of  the 
amendments  proposed.  Very  many  of  them  were 
practicable  and  desirable  and  would  have  resulted 
in  much  benefit  to  the  profession  and  the  public. 
Others  were  of  doubtful  utility.  The  provisions 
relative  to  appeals  to  the  Court  of  Appeals  met  with 
very  sharp  criticism,  it  being  claimed  that  they 
were  complex  and  contradictory  and  would  require 
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so  much  labor  on  the  part  of  that  court  in  deter- 
mining and  construing  what  appeals  could  be  enter- 
tained, that  they  would  fail  to  relieve  that  tribunal 
to  any  appreciable  extent,  and  would  seriously  em- 
barrass the  Bar  as  to  what  appeals  could  be  taken. 
A  strong  feeling  existed  also  on  the  part  of  the  pro- 
fession, against  further  limiting  in  any  way  the 
right  of  appeal  to  the  Court  of  Appeals.  This  is 
the  most  serious  and  troublesome  question  which 
now  confronts  the  Constitutional  Convention  with 
reference  to  the  Judiciary  Article,  and  we  shall 
have  occasion  to  consider  it  at  a  later  period  of  this 
discussion.  The  report  of  this  body  has  been  pre- 
sented to  the  convention  by  its  Committee  on  Ju- 
diciary for  consideration,  it  having  been  introduced 
by  Louis  Marshall,  Esq.,  who  was  a  member  of  the 
convention  of  1890. 

Official  Referees. 

Before  considering  in  detail  the  necessary  increase 
of  judicial  force,  reference  may  be  made  to  a  reform 
which  would  necessarily  result  in  greatly  relieving 
the  judges  from  the  labor  imposed  upon  them,  and 
very  sensibly  affect  the  question  of  increase  in  their 
number. 

Reference  has  already  been  made  to  the  fact  that 
it  is  exceedingly  difficult  to  bring  on  the  trial  of  an 
equity  cause  by  reason  of  the  lack  of  judicial  force. 
This  is  especially  so  in  the  third  judicial  district, 
where  by  reason  of  General  Term  assignments,  only 
two  judges  remain  to  perform  the  Circuit  and  Spe- 
cial Term  work  of  the  district,  including  the  trial 
of  equity  causes.  Manifestly  this  gives  little  or  no  op- 
portunity for  either  the  hearing  of  causes  by  a  judge 
or  consideration  of  such  causes  after  trial.  Nearly  all 
of  the  time  of  the  justices  is  taken  up  with  work  at 
Circuits  where  a  jury  is  in  attendance,  and  there  is 
naturally  a  marked  disinclination  to  postpone  the 
trial  of  jury  causes  in  order  to  take  up  causes  triable 
before  the  court,  resulting  in  delays  and  postpone- 
ments of  equity  causes,  which  are  inevitable  as  a 
result  of  the  system,  and  forcing  a  reference  in  very 
many  cases  where  all  the  parties  can  illy  afford  either 
the  delay  or  expense  incident  thereto.  Again,  it  is 
rank  injustice  that  in  cases  where  a  reference  must 
be  had  under  the  provisions  of  law,  to  comoel  a 
party  to  bear  the  expenses  incident  upon  such  a 
trial  in  addition  to  those  necessarily  incident 
to  the  litigation.  References  have,  by  reason  of  ex- 
pense and  delay,  fallen  into  disuse,  although  conve- 
nient and  in  many  cases  necessary.  Both  of  these 
difficulties  may  be  remedied  by  a  proper  provision 
authorizing  the  trial  of  equity  causes  before  an  offi- 
cial referee,  to  be  selected  either  by  the  court  sit- 
ting at  General  Term  in  the  department  or  by  the 
justices  in  each  district,  who  should  be  paid  by  the 
State  a  reasonable  annual  compensation  for  services, 
and  whose  duty  it  shall  be  to  act  in  any  referable 


cause  in  any  part  of  the  judicial  district.  Such  a 
provision  is  made  by  section  85  of  the  act  of  Parlia- 
ment constituting  the  Supreme  Court  of  Judicature 
for  England,  and  has  been  in  successful  operation 
since  1875. 

As  the  Constitution  now  stands,  it  is  impractica- 
ble to  compel  the  trial  of  an  equity  cause  before  any 
person  except  a  justice  of  the  court  elected  for  that 
purpose,  hence  the  necessity  for  such  a  constitu- 
tional provision.  This  difficulty  was  met  in  the 
third  judicial  district  a  few  years  ago,  when  the  bar 
attempted  to  make  provision  for  the  difficulties  and 
delays  already  referred  to  by  procuring  the  enact- 
ment of  a  statute  which  should  authorize  the  trial 
of  such  causes  as  have  been  suggested  before  an 
official  referee  to  be  appointed  by  the  justice  of  the 
Supreme  Court  of  the  district.  It  was  found  im- 
practicable to  compel  a  reference  in  such  cases,  by 
reason  of  the  constitutional  provision  as  to  trial  by  the 
court.  Justice  to  suitors  and  litigants,  as  well  as  the 
convenience  of  the  profession  and  economical  con- 
siderations, all  point  to  this  method  as  one  which 
will  very  much  diminish  the  litigations  at  Circuit 
and  aid  in  carrying  on  business  of  the  courts  with 
but  slight  addition  to  the  number  of  judges  at  pres- 
ent provided  for  by  the  Constitution. 

A  provision  might  well  be  inserted  in  the  Consti- 
tution permissive  in  its  character,  authorizing  trials 
of  equity  causes  to  be  had  before  such  official  ref- 
eree or  referees  where  provision  was  made  therefor 
by  the  Legislature'  upon  the  recommendation  of  the 
justices  of  the  Supreme  Court  in  any  district.  This 
would  not  render  it  compulsory  as  to  any  part  of 
the  State  where  it  should  not  be  deemed  wise  or 
practicable,  and  yet  would  enable  its  use  in  those 
portions  where  it  would  serve  as  a  convenient  and 
expeditious  method  of  disposing  of  litigations. 

This  method  might  also  serve  as  a  substitute  to 
some  extent  for  jury  trials  by  providing  for  three 
referees  in  a  judicial  district  who  should,  on  con- 
sent of  parties,  hear  and  determine  questions  of 
fact,  sitting  together  as  a  court,  combining  the  fea- 
tures of  a  trial  by  a  court  and  by  a  jury.  This 
method  is,  under  the  present  system,  too  expensive 
to  be  considered  in  practice,  but  in  the  event  of 
payment  of  such  referees  by  the  State  as  judges  are 
compensated,  it  might  reasonably  very  much  relieve 
the  calendars  of  the  courts.  Such  a  plan  would  not 
only  be  convenient,  but  economical,  aside  from  the 
fact  that  the  salaries  to  be  borne  by  the  public 
would  be  saved  to  the  litigants,  who  ought  not  to 
be  burdened  by  paying  compensation  of  the  judge 
who  decides  their  cause.  It  would  doubtless  in 
the  end  be  economical  so  far  as  the  State  is  con- 
cerned. If  it  is  noted  that  the  expense  of  thirty-six 
jurors,  as  drawn  in  the  several  counties  (forty-eight 
jurors  as  provided  for  in  counties  of  over  one  hun- 
Digitized  by  VjOOQlC 


56 


THE  ALBANY   LAW  JOUUNAL 


dred  thousand  inhabitants),  is  $72  for  every  day 
during  the  Circuit  that  numerous  court  officers  and 
officials  are  in  attendance,  and  that  Circuits  are 
being  continuously  held  in  different  parts  of  the 
judicial  district.  If  any  number  of  actions  now 
tried  at  the  Circuit  before  a  jury  could,  as  would 
doubtless  be  the  case,  be  heard  before  official  ref- 
erees, the  salary  paid  them  would  very  soon  be 
saved  to  the  State  on  account  of  the  fees  of  jurors, 
particularly  if  to  the  fees  of  jurors  be  added  the . 
other  expenses  of  the  Circuit,  consisting  of  court 
officers',  clerk's  fees,  nnd  the  like.  Such  a  method 
of  trial  would  also  better  meet  the  convenience  of 
attorneys  and  litigants.  It  is  worth  the  experiment 
as  a  relief  to  both  judges  and  jurors,  and  in  the  in- 
terest of  economy  and  speedy  justice. 

A  Common-Law  Jury. 

The  defects  of  the  jury  system  have  during  the 
past  few  years  received  marked  attention  and  con- 
sideration. The  consensus  of  opinion  however  is 
that  it  is  unwise  and  impracticable  to  abolish  the 
jury  system  for  the  trial  of  civil  as  well  as  criminal 
causes.  It  is  however  susceptible  of  marked  im- 
provement, and  it  is  impossible  to  ignore  the  fact 
that  under  present  methods  a  very  great  deal  of 
time  is  expended  by  courts  and  individual  jurors 
which  results  in  little  or  no  benefit  to  litigants.  The 
problem  is  a  troublesome  one,  since  the  time  of  ju- 
rors qualified  to  discharge  the  duties  of  the  posi- 
tion is  becoming  more  and  more  valuable,  and  the 
better  element  of  the  community  competent  to  per- 
form jury  duty  is  more  and  more  disinclined  to  be 
subjected  to  the  annoyance,  discomfort  and  expense 
incurred  by  waste  of  time  in  performance  of  obli- 
gations resting  upon  jurors. 

It  is  possible  that  instead  of  a  common-law  jury 
six  men  might  be  selected  to  discharge  the  func- 
tions now  performed  by  twelve,  and  would  do  so 
with  equal  satisfaction  to  the  court  and  the  parties 
litigant.  This  is  however  by  no  means  certain,  and 
is  an  experiment  upon  which  the  public  would  be 
unwilling  to  venture.  The  alternative  is  the  pre- 
vention of  disagreements  by  allowing  a  less  number 
than  twelve  to  render  a  verdict.  Upon  this,  as  upon 
all  other  mooted  questions,  much  is  to  be  said  pro 
and  eon,  but  no  sufficiently  strong  argument  seems 
to  exist  in  favor  of  the  retention  of  the  present 
method,  which  would  not  be  equally  met  by  the  re- 
quirement that  after  a  certain  length  of  time  spent 
in  deliberation,  ten,  or  at  most  eleven  jurors,  with 
the  approval  of  the  court,  might  return  a  verdict 
with  the  same  force  and  effect  as  if  it  were  of 
the  entire  panel.  A  verdict  of  a  less  number  would 
scarcely  represent  the  average  sentiment  of  the  jury, 
while  such  a  change  as  suggested  would  eliminate  the 
difficulties  which  arise  frequently  by  reason  of  the 


action  of  either  an  obstinate  or  corrupt  juror,  who 
is  able  to  prevent  a  verdict  upon  a  meritorious  cause 
of  action,  without  in  any  wise  considering  or  dis- 
cussing the  merits  of  the  matter.  Wherever  this 
plan  has  been  adopted  it  has  been  found  to  give 
reasonably  good  results,  and  an  innovation  in  that 
direction  might  be  had  without  in  any  way  affecting 
the  integrity  of  the  jury  system. 

Rkports  of  Decisions. 

Up  to  a  very  recent  period,  very  widespread  dis- 
satisfaction has  existed  in  the  profession,  and  with 
great  reason,  on  accouut  of  the  conditiou  of  reports 
of  decisions  of  the  courts  of  the  State.  Great  delay 
existed  in  the  issuing  of  the  reports,  resulting  in 
unauthorized  and  unofficial  series,  much  embarrass- 
ing the  practitioner  and  adding  very  greatly  to  the 
expense  of  a  law  library. 

A  plan  was  submitted  to  the  Legislature  for  the 
organization  of  a  council  of  law  reporting  which 
should  consist  of  the  official  reporters  of  the  State 
and  give  them  control  of  the  publication  of  the  de- 
cisions committed  to  their  charge  in  such  manner  as 
they  might  deem  wise  and  proper,  authorizing  them 
to  contract  therefor  as  well  as  for  the  publication 
of  the  session  laws  of  the  State.  This  act  was 
pressed  by  the  New  York  State  Bar  Association  and 
resulted  in  what  is  at  the  present  a  substantial  adop- 
tion of  its  provisions,  although  the  act  failed  of 
passage  by  the  Legislature.  As  a  result  of  the  effort 
however  an  additional  reporter  was  provided  to 
take  charge  of  the  publication  of  the  Miscellaneous 
Reports  of  the  State  and  has  entered  upon  his  duties. 

By  a  voluntary  arrangement  between  the  State 
reporter  having  in  charge  the  publication  of  the 
reports  of  the  Court  of  Appeals,  the  Supreme  Court 
reporter  having  in  charge  the  publication  of  the  de- 
cisions at  General  Term,  and  the  Miscellaneous  re- 
porter having  charge  of  reporting  of  decisions  of 
the  Superior  Courts  of  record  of  the  State  other 
than  those  mentioned,  together  with  the  publishers 
of  these  three  series  of  reports  and  the  person 
awarded  the  contract  for  printing  the  Session  Laws, 
a  series  of  official  reports  is  now  issued  by  which 
the  profession  obtains  weekly  advance  sheets  of  the 
reports  of  all  the  courts  named  and  also  of  the  Ses- 
sion Laws  as  printed.  To  this  has  recently  been 
added,  as  part  of  the  scheme,  a  weekly  digest  of 
the  reports,  issued  quarterly  and  annually  in  more 
permanent  form.  But  the  authority  to  let  contracts 
for  publications  of  the  reports  and  of  the  Session 
Laws,  is  lodged  with  the  secretary  of  State,  comp- 
troller and  reporter  of  the  Court  of  Appeals,  so  that 
there  is  no  permanency  with  regard  to  the  letting 
of  these  contracts  and  they  may  be  let  to  different 
persons  in  such  a  way  as  that  the  entire  plan  now 
in  successful  operation  may  fall  to  the  ground  at  any 
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time  by  reason  of  the  awarding  of  some  of  the  con- 
tracts to  persons  who  are  unwilling  to  arrange  for 
early  publication  of  the  reports  as  now  car- 
ried on. 

The  remedy  for  this  would  seem  to  be  a  constitu- 
tional provision  for  three  reporters  (two  of  whom 
are  now  provided  for  by  the  Constitution)  which 
body  should  constitute  a  counsel  of  reporting  and 
have  charge  of  the  entire  matter.  It  would  then  be 
in  the  power  of  the  three  reporters  to  control  the 
entire  matter  in  the  interests  of  the  profession  and 
of  the  public  so  that  the  reports  of  the  decisions  of 
the  State  might  be  issued  at  an  early  date  and  at  a 
reasonable  price  and  in  a  manner  which  should  in- 
sure permanency. 

Tbibunalb  fob  Trial  of  Contested  Elections. 

The  determination  of  contests  with  reference  to 
seats  in  the  Legislature  has,  either  with  or  without 
reason,  been  regarded  for  many  years  as  being  almost 
entirely  determined  by  partisan  and  political  con- 
siderations with  but  little  reference  to  the  right  of 
a  party  to  a  seat  in  that  body.  Various  methods 
have  been  suggested  to  remedy  this  evil.  Among 
others,  tliat  the  matter  should  be  referred  to  the 
courts.  A  constitutional  amendment  to  that  effect 
was  voted  upon  recently  by  the  people  and  decided 
in  the  negative,  it  being  deemed  unwise  that  the 
judiciary  should  be  concerned  in  politics  to  the  ex- 
tent of  determining  a  contested  election  where  politi- 
cal questions  solely  were  to  be  passed  upon  by  that 
tribunal. 

The  most  useful  and  practicable  plan  submitted 
appears  to  be  that  which  was  advocated  by  Hon. 
D.  Cady  Herrick  at  the.  annual  meeting  of  the  New 
York  State  Bar  Association  in  1804,  providing  for 
the  designation  of  retired  justices  of  the  Supreme 
Court  and  Court  of  Appeals  to  pass  upon  questions 
of  contested  elections;  that  upon  the  certificate  of 
the  governor  or  the  chief  justice  of  the  Court  of 
Appeals,  certain  retired  members  of  the  Court  of 
Appeals  and  Supreme  Court  should  be  continued 
in  service  and  organize  as  a  court  to  hear  all  cases 
of  contested  elections  of  State  and  legislative  offi- 
cials. This  would  constitute  an  ideal  court  for  that 
purpose.  The  arguments  in  its  favor  were  clearly, 
tersely  and  logically  stated  by  Justice  Herrick  and 
indorsed  by  Hon.  William  H.  Robertson  and  Judge 
A.  J.  Dittenhoefer  as  eminently  practical. 

The  single  objection  to  this  arrangement,  which 
is  a  serious  one,  is  presented  by  the  consideration 
of  the  topic  which  follow*,  since  in  case  retiring 
pensions  are  abolished,  the  retired  judge  would  no 
longer  be  liable  to  be  called  upon  to  serve  the  State 
unless  some  provision  were  made  for  compensation 
in  such  cases  which  might  readily  be  done,  so  as  to 
take  the  place  of    the  compensation    at   present 


allowed  and  a  court  thus  constituted  would  be 
eminently  capable  and  satisfactory. 

Judicial  Pensions. 
Out  of  the  conviction  that  in  many  cases  judicial 
officers  are  not  sufficiently  compensated  during  their 
term  of  office,  grow  a  constitutional  amendment  pro- 
viding that  the  compensation  of  judges  of  the  Court 
of  Appeals  and  justices  of  the  Supreme  Court  who 
should  be  retired  by  reason  of  arriving  at  the  age 
of  seventy  years,  should  be  continued,  during  the 
remainder  of  the  term  for  which  they  were  elected 
in  case  they  had  served  ten  years  or  more. 

It  is  not  necessary  to  enter  upon  the  question  as 
to  whether  or  not  judges  in  this  State  receive  suffi- 
cient compensation  for  their  labors,  in  considering 
the  question  whether  it  is  wise  to  continue  the 
present  constitutional  provision  for  compensation 
after  they  have  retired  from  active  service.  If  not 
sufficiently  compensated  by  their  salary,  it  should 
be  increased  to  such  sum  as  will  be  a  fair  and  rea- 
sonable compensation  and  avoid  any  reasonable 
ground  for  continuing  it  after  the  period  of  active 
work  has  passed  and  their  term  of  office  has  expired 
by  constitutional  limitation.  If  underpaid  they 
should,  be  paid  such  sum  as  will  be  fair  and  just 
compensation  for  services  rendered  during  the 
period  they  are  upon  the  bench  and  engaged  in  the 
performance  of  their  judicial  functions,  and  that 
compensation  should  cease  at  such  time  as,  by  con- 
stitutional limitation  or  otherwise,  they  are  no 
longer  judges  or  justices.  This  is  a  somewhat  im- 
portant question  since  it  appears  by  a  recent  official 
report  that  over  $350,000  has  been  disbursed  on 
account  of  the  existing  provision.  This  change  is 
also  desirable  in  the  interest  of  the  judges  who  have 
arrived  at  nearly  the  age  limit  and  would  otherwise 
be  renominated  and  elected.  In  several  cases  the 
effect  has  been  to  keep  from  the  bench  many  who 
would  have  rendered  excellent  service  for  many 
years  but  who  failed  of  renoinination  or  election  by 
reason  of  the  existence  of  this  provision. 

In  this  respect  the  action  of  the  commission  of 
1890  may  reasonably  be  regarded  as  sound,  it  hav- 
ing been  resolved  by  that  body  "That  it  is  the 
sense  of  this  commission  that  no  pension  shall  be 
allowed  to  judges  of  the  Court  of  Appeals  or  jus- 
tices of  the  Supreme  Court  to  be  elected  after  No- 
vember 1,  1890."  That  is,  after  such  time  as  such 
amendment  should  be  adopted,  leaving  the  compen- 
sation as  it  now  stands  to  those  judges  who  have 
already  been  retired  by  reason  of  age  not  only,  but 
as  to  those  who  have  already  been  elected  and  will 
become  entitled  to  this  compensation  by  being  re- 
tired upon  arriving  at  the  age  limited  by  the  Con- 
stitution. This  is  just,  both  to  those  who  have  al- 
ready been  retired  and  to  those  who  may  be  retired 
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under  the  age  limitation,  having  been  elected  while 
the  provision  for  compensation  therefor  was  in 
force.  The  State  owes  it  to  these  jurists  that  they 
•hall  be  treated  fairly  and  honorably,  and  that  it 
shall  carry  out  its  implied  obligations  with  regard 
to  their  compensation.  As  to  those  to  be  elected 
hereafter,  they  will  take  their  places  with  full 
knowledge  of  the  fact  that  the  compensation,  at 
whatever  sum  it  may  be  fixed,  will  be  discontinued 
at  the  expiration  of  their  term,  whether  by  reason 
of  expiration  of  term  or  constitutional  limitation. 

County  Judges  and  Subrogates. 

In  very  many  of  the  larger  counties  of  the  State 
the  office  of  county  judge  and  surrogate  is  separated 
under  the  provisions  of  the  present  Constitution.  In 
many  counties  however  the  same  person  exercises 
the  duties  of  both  offices,  necessarily  so  in  counties 
where  the  population  is  less  than  forty  thousand, 
and  as  a  matter  of  choice,  possibly  in  some  few 
counties  where  the  population  exceeds  that  num- 
ber. 

As  matters  now  stand,  these  judicial  officers  are 
authorized  to  carry  on  the  practice  of  the  law  in  all 
courts  except  those  iu  which  they  preside,  or  from 
which  an  appeal  may  be  taken  to  the  courts  in  which 
they  preside,  and  hence  carry  on  the  business  of 
their  profession  in  the  same  manner  as  other  mem- 
bers of  the  bar.  Very  many  and  cogent  reasons  ex- 
ist why  a  person  holding  the  office  of  either  county 
judge  or  surrogate  should  not  be  allowed  to  practice 
his  profession. 

First  It  gives  to  these  officers' an  unjust  and  unfair 
influence  with  jurors  upon  the  trial  of  causes  at  the 
Circuit.  The  county  judge  presiding  at  one  term 
of  the  court,  and  charging  jurors  as  to  the  law  from 
the  bench,  appears  before  these  jurors  at  Circuit  as 
attorney  or  counsel  for  a  suitor,  where  he  should  be 
upon  the  same  level  in  every  respect  as  to  influence 
and  authority  with  every  other  member  of  the  bar. 
The  resulting  evil  from  this  state  of  affairs  is  two- 
fold: (1)  The  official  is  employed  in  causes  to  the 
detriment  of  his  brethren,  and  in  which  he  would 
not  otherwise  be  retained  on  account  of  these  influ- 
ences ;  (2)  he  either  is  or  is  supposed  to  be  success- 
ful in  obtaining  verdicts  in  cases  where,  but  for  his 
official  position,  he  would  not  succeed. 

Second.  The  antagonisms  of  the  bar  are  such  as 
that  injustice  is  done  to  its  members  other  than 
those  holding  the  official  positions  named,  by  oblig- 
ing them  to  appear  before  these  men,  acting  in  a 
judicial  capacity  from  time  to  time,  and  at  other 
times  appearing  as  their  opponents  and  antagonists 
in  the  trial  of  hotly-contested  cases. 

Third.  Such  officials,  engaged  in  the  practice  of 
their  profession,  must  be  influenced  to  a  greater  or 
less  extent  by  business  relations  formed  in  carrying 


on  such  practice  in  such  a  way  as  that,  either  inten- 
tionally or  unavoidably,  injustice  would  be  done 
to  suitors  in  their  courts  by  reason  of  partiality  or 
prejudice,  from  which  a  judicial  officer  should  be 
entirely  free.  If  not  allowed  to  practice  no  temp- 
tation of  this  character  could  possibly  exist. 

Fourth.  The  tendency  of  such  action  would  be  to 
increase  the  usefulness  of  the  County  Courts.  If 
the  presiding  judge  were  released  from  the  pressure 
of  private  business,  bis  official  duties  would  receive 
more  attention  than  is  possible  under  the  present 
system,  and  greater  confidence  would  be  shown  by 
the  bar  in  his  official  acts.  By  increasing  the  busi- 
ness in  these  courts  a  large  increase  in  the  number  of 
the  justices  of  the  Supreme  Court  would  be  obviated, 
and  the  measure  would  thus  be  one  of  both  conve- 
nience and  economy. 

All  these  matters  are  so  thoroughly  and  fully  un- 
derstood by  the  bar  as  to  make  any  further  refer- 
ence unnecessary,  and  the  evil  calls  for  relief  at  the 
hands  of  the  convention  by  a  provision  which  shall 
prohibit  both  of  these  judicial  officers  from  the 
practice  of  their  profession  during  the  time  they 
hold  judicial  positions.  This  cau  readily  be  accom- 
plished in  the  larger  counties,  where  the.  office  is 
held  by  two  persons,  by  consolidating  the  office  and 
fixing  a  salary  which  shall  be  an  adequate  compen- 
sation, and  the  same  remedy  is  practicable,  although 
more  difficult,  in  the  smaller  counties,  since  there  is 
no  locality  in  the  State  but  that  can  reasonably  com- 
pensate a  member  of  the  bar  for  giving  up  tempo- 
rarily the  practice  of  his  profession,  and  perform 
the  duties  of  both  county  judge  and  surrogate. 

Superior  City  Courts. 

This  question  is  one  which  affects  only  the  cities 
of  New  York,  Brooklyn  and  Buffalo,  and  hence  is 
not  of  very  great  interest  outside  of  these  localities. 
It  however  requires  notice  in  discussing  a  symmet- 
rical judicial  system,  since  these  courts  are  anoma- 
lous in  their  powers  and  jurisdiction.  It  is  difficult 
to  see  any  reason  why  they  should  not  be  abolished 
and  consolidated  with  the  Supreme  Court,  which 
might  readily  be  accomplished  by  making  the  pres- 
ent incumbents  of  judicial  positions  in  these  courts 
members  of  the  Supreme  Court  until  the  expiration 
of  their  terms,  thus  giving  a  uniform  system 
throughout  the  State,  and  doing  away  with  the  pres- 
ent anomalous  condition  of  affairs.  This  argument 
would  not  apply  against  the  retention  of  the  Court 
of  Common  Pleas  in  the  city  of  New  York,  with  a 
sufficient  number  of  judges  only  to  perform  the  du- 
ties devolving  upou  it,  in  place  of  the  County  Courts 
existing  in  other  parts  of  the  State.  In  any  event, 
and  as  a  matter  of  interest  to  the  bar  of  the  entire 
State,  the  General  Terms  of  these  courts  should  be 
abolished  and  their  powers  and  duties  conferred 
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upon  the  General  Term  of  the  Supreme  Court,  to 
which  all  appeals  should  be  taken  from  these  courts. 
This  scarcely  admits  of  controversy  since  the  addi- 
tional number  of  General  Terms  is  an  unmitigated 
evil  resulting  in  a  multiplicity  of  decisions,  opinions 
and  reports,  which  are  entirely  unnecessary  and 
which  hare  no  reason  for  their  existence. 

Inferior  City  Courts. 
The  practice  in  the  different  city  courts  of  the 
various  cities  throughout  the  State  should  be  as- 
similated by  some  constitutional  provision  which 
should  compel  a  uniform  system  in  the  different 
cities  of  the  State.  This  belongs  perhaps  rather  to 
the  matter  of  municipal  government  than  the  judi- 
ciary article,  but  should  not  be  overlooked,  since  in 
every  city,  powers,  jurisdiction  and  practice  in  local 
tribunals  differ  widely  and  unnecessarily. 

The  Supreme  Court. 

Various  projects  have  been  suggested  from  time 
to  time  for  a  complete  reorganization  of  the  Su- 
preme Court  in  order  that  justice  may  be  more 
speedily  and  conveniently  administered.  Among 
other  plans  suggested,  is  the  consolidation  of  the 
County  Courts  and  Supreme  Court,  and  even  so 
radical  a  proposition  has  been  advanced  as  the  con- 
solidation of  the  Surrogate  Court  with  these  courts 
in  order  that  a  single  judge  in  a  locality  might  ad- 
minister the  law  as  now  administered  in  these  dif- 
ferent tribunals,  both  civil  and  criminal.  This  cer- 
tainly has  the  merit  of  simplicity  and  has  very  much 
to  recommend  it.  The  distinctions  between  the 
County  Court  and  the  Supreme  Court  are  not  clear, 
definite  or  logical  as  to  civil  jurisdiction.  As  to 
criminal  jurisdiction,  no  reason  seems  to  exist  why 
a  person  competent  to  preside  at  the  trial  of  other 
important  causes  should  not  be  allowed  to  preside 
at  the  trial  of  a  capital  case,  or  that  the  Sessions  is 
deprived  of  jurisdiction  and  thus  cases  must  be 
heard  in  the  Oyer  and  Terminer. 

It  is  certainly  exceedingly  desirablo  to  simplify 
these  matters,  but  it  seems  impracticable  to  so 
arrange  it  as  that  each  county  should  have  a  judicial 
officer  who  could  perform  all  these  duties  by  reason 
of  the  difference  in  size,  population  and  business  in 
the  different  counties  of  the  State.  Were  they  uni- 
form, this  plan  might  succeed  admirably.  There  is 
also  another  objection  arising  out  of  the  local  feel- 
ing and  prejudice  that  the  public  and  the  bar  have 
against  almost  any  member  of  the  bar  who  might  be 
elevated  to  the  bench .  In  no  sense  is  the  remark  that 
"  A  prophet  is  not  without  honor  save  in  his  own 
country,"  more  true  than  in  the  case  of  the  lawyer 
elected  to  a  judicial  position  in  the  locality  where 
he  has  always  practiced  his  profession.  Personal 
antagonisms,  political  partisanships,  business  con- 
nections and  ramifications  all  unite  to  render  it  im- 


possible that  such  a  person  should  obtain  such  a 
degree  of  confidence  in  his  county  as  is  desirable 
for  a  judicial  officer. 

Beside,  it  is  beneficial  to  the  members  of  the 
bench  that  they  should  not  confine  their  labors  to  the 
same  locality.  Their  views  and  ideas  are  broadened 
and  widened  by  contact  with  members  of  the  bar 
other  than  their  own.  This  view  was  admirably  set 
forth  in  a  recent  paper  by  one  of  the  justices  of  the 
Supreme  Court  of  Michigan  in  discussing  this  ques- 
tion. This  method  therefore  cau  only  be  practicable 
in  case  two,  three  or  four  counties  shall  be  united 
with  a  sufficient  number  of  judges  to  perform  the 
labor  devolving  upon  them  in  each.  This  would 
be  simply  to  create  smaller  circuits  than  those  at 
present  existing  and  to  divide  the  State  into  perhaps 
fifteen  or  twenty  judicial  districts,  with  a  small 
number  of  judges  who  should  perform  all  the  judi- 
cial work,  instead  of  the  eight  districts  with  the 
subdivision  of  labor  as  it  now  exists.  It  is  necessary 
for  the  convenience  of  the  bar  and  the  public  that 
there  should  be  a  judge  residing  in  each  county,  and 
therefore  the  counties  must  be  so  arranged  in  such 
a  system  in  judicial  districts  or  circuits  as  that  there 
should  be  a  resident  judge  in  each  county.  This  is 
perhaps  the  ideal  Supreme  Court,  or  Circuit  Court 
as  it  might  better  be  termed,  if  so  arranged,  and 
but  little  or  no  objection  can  be  made  to  it  except 
the  fact  that  it  overturns  an  existing  state  of  things 
which  has  been  found  to  be  exceedingly  useful  and 
practical,  in  favor  of  a  new  system  untried,  and  the 
merits  of  which  can  only  be  arrived  at  by  theory. 
The  change  is  too  radical  to  be  asked  for  or  ex- 
pected, and  we  must  therefore  reasonably  content 
ourselves  with  the  present  Supreme  Court  system 
with  slight  changes  and  modifications. 

General  Terms. 
Among  other  propositions  for  the  simplification 
of  the  practice  and  speedy  disposition  of  causes  on 
appeal,  is  the  abolishing  General  Terms  as  appellate 
tribunals,  based  upon  the  theory  that  a  single  ap- 
peal is  sufficient  and  all  that  should  be  allowed,  and 
that  a  second  appeal  is  expensive  and  unnecessary. 
The  view  of  those  who  take  this  position  is  that 
there  should  be  no  appellate  tribunal  except  the 
Court  of  Appeals,  which  should  be  so  constituted 
as  that  all  appeals  may  be  taken  directly  to  it  from 
the  trial  courts.  This  is  a  most  excellent  sugges- 
tion and  would,  if  practicable,  work  admirably, 
since  it  is  conceded  upon  all  hands  that  the  system 
of  double  appeals  should  be  abolished  if  it  can  be 
done  consistently  with  the  administration  of  justice 
so  as  to  maintain  a  symmetrical  series  of  judicial 
decisions.  The  difficulty  in  the  plan  however  lies 
in  the  fact  that  under  the  present  system,  eight 
General  Terms  are  engaged  in  disposing  of  the  work 
that  comes  before  those   appellate  tribunals,  five 
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consisting  of  the  General  Terms  of  the  Supreme 
Court,  to  which  are  assigned  seventeen  of  the  jus- 
tices of  that  court,  nearly  all  of  whom  give  sub- 
stantially all  their  time  to  the  business  of  this  tri- 
bunal, and  three  General  Terms  of  Superior  City 
Courts,  in  which  nine  judges  are  engaged  to  a 
greater  or  less  extent  in  disposing  of  this  class  of 
business.  A  very  large  number  of  causes  are  dis- 
posed of  in  this  manner.  This  is  aptly  illustrated 
by  the  fact  that  it  is  not  unusual  for  the  General 
Terms  in  the  first  department  (which  sits  for  two 
weeks  during  nine  months  of  the  year),  to  dispose 
of  one  hundred  appeals  at  a  single  term,  thus  alone 
deciding  during  the  year  a  much  larger  number  of 
causes  than  are  disposed  of  by  the  Court  of  Appeals 
in  the  same  period,  and  leaving  seven  other  General 
Terms  still  unaccounted  for  in  arriving  at  the  work 
done  by  this  branch  of  the  court.  The  question  at 
once  arises  as  to  how  many  divisions  of  the  Court 
of  Appeals  would  be  necessary  in  order  to  dispose 
of  this  mass  of  litigation,  since  the  business  of  that 
tribunal  would  not  then  be  sifted  as  at  present  by 
having  the  benefit  of  the  decisions  below,  and  all 
cases  now  appealed  to  any  one  of  these  eight  Geueral 
Terms  must  go  to  the  Court  of  Appeals  for  deter- 
mination. The  result  would  be  that  at  least  five 
divisions  of  that  bo4y  would  be  necessary,  and  there 
would  no  longer  be  a  Court  of  Appeals  in  the  sense 
in  which  it  is  now  such,  but  would  take  the  place 
of  the  General  Terms  without  any  ultimate  tribunals 
to  determine  conflicts  between  the  different  branches 
of  that  body. 

It  is  therefore  owing  to  the  population  and  ex- 
tent of  the  legal  business  of  the  State  that  the  exist- 
ence of  two  appellate  tribunals  is  necessary,  one  to 
hear  all  business  in  which  an  appeal  may  be  taken 
and  the  other  to  hear  appeals  in  a  certain  class  of 
cases  such  as  may  bo  regulated  by  law.  The  fact 
that  such  a  very  large  number  of  causes  is  deter- 
mined at  General  Term  which  never  reach  the  Court 
of  Appeals,  indicates  very  clearly  that  in  at  least 
seventy-five  per  cent  of  the  causes,  the  determina- 
tion of  the  General  Terms  is  final  and  that  no  ap- 
peal is  taken  from  their  decision  either  because  the 
amount  involved  is  insufficient  or  because  the  de- 
feated party  acquiesces  in  the  decision  of  that  tri- 
bunal. 

There  is  however  a  deeply  settled  conviction  in 
the  minds  of  the  profession  that  the  General  Terms 
of  the  Supreme  Court  as  now  constituted  could  be 
improved,  not  as  to  the  personnel  of  which  they  are 
constituted,  since  they  are  selected  from  all  the  jus- 
tices of  the  Supreme  Court  of  the  State,  and  very 
clearly  represent  the  average  ability  at  least  of  that 
very  able  body  of  men.  No  fault  is  found  on  any 
hand  with  the  personnel  of  the  tribunal,  but  neverthe- 
less grave  and  well-deserved  criticism  is  frequently 


made  as  to  the  methods  employed  and  results  ob- 
tained. Under  the  present  arrangement  the  justices 
of  the  General  Terms  are  not  elected  as  such,  but 
as  members  of  the  Supreme  Court.  They  hold  that 
position  by  appointment,  not  by  election,  and  not 
for  their  entire  term.  They  are  embarrassed  to  a 
greater  or  less  extent  by  the  necessity  of  disposing 
of  Chamber  and  Special  Term  business,  and  in  very 
many  cases  Circuit  work,  distracting  their  attention 
from  their  General  Term  duties.  They  reside  at 
different  points  throughout  the  State,  and  under  the 
present  arrangement  must  meet  at  least  once  annually 
in  each  judicial  district  in  their  department.  This 
prevents  them  from  having  any  local  habitation 
where  their  business  can  be  carried  on  with 
that  degree  of  comfort  and  satisfaction  which  is 
only  possible  where  one  can  be  surrounded  by  the 
conveniences  to  which  he  is  accustomed  in  his  own 
library.  Out  of  these  difficulties  grows  the  fact 
that  consultations  between  the  members  of  the 
court  to  the  extent  to  which  they  should  be  carried 
on  are  difficult,  if  not  impossible,  and  the  profes- 
sion has  obtained  the  impression,  whether  rightly 
or  wrongly,  that  the  decisions  in  most  cases  are 
those  of  a  single  judge,  acquiesced  in,  without  com- 
parison of  views,  discussion  of  principles  or  accord 
of  opinion,  by  his  associates  upon  a  more  or  less  su- 
perficial examination  of  the  case.  In  other  words, 
that  the  determinations  of  the  General  Terms  are 
simply  decisions  of  a  single  judge,  concurred  in  by 
his  brethren  upon  the  bench  for  the  reasons  stated. 
It  is  exceedingly  desirable  that  this  court  should  be 
placed  upon  a  sound,  solid  and  substantial  basis, 
where  no  question  of  this  character  could  possibly 
arise,  and  where  the  determination  of  the  court  and 
its  decisions  would  be  received  with  the  respect  due 
the  decisions  of  an  appellate  tribunal  of  that  char- 
acter. To  this  end  a  suggestion  was  made  to  the 
members  of  the  Constitutional  Commission  of  1800, 
aud  more  particularly  to  Mr.  Choate,  chairman  of 
the  committee  on  the  Supreme  Court,  that  the  num- 
ber of  justices  composing  the  General  Term  in  each 
district  should  be  increased  to  five,  and  that  they  be 
elected  as  justices  of  the  General  Term,  and  as  such 
free  from  all  other  duties  appertaining  to  a  justice 
of  the  Supreme  Court.  This  view  met  with  the  ap- 
proval of  that  committee  and  of  the  commission 
and  the  plan  there  adopted  was  received  by  the  bar 
with  much  satisfaction.  That  plan  was  for  one 
General  Term  in  each  department,  to  consist  of  five 
justices,  of  whom  four  should  constitute  a  quorum, 
and  the  concurrence  of  three  should  be  necessary  to 
a  judgment ;  that  there  should  be  twenty  General 
Term  justices,  five  to  be  residents  of  each  judicial 
department,  and  not  more  than  three  to  be  residents 
of  any  one  judicial  district  except  the  first;  the  jus- 
tices of  the  Supreme  Court  now  acting  to  continue 
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to  be  justices  of  the  General  Term  until  the  terms 
of  office  for  which  they  were  elected  should  expire; 
that  at  the  first  general  election  after  the  adoption 
of  the  amendment  four  of  such  justices  should  he 
elected,  every  elector  to  vote  for  only  three ;  that 
the  governor  should  designate,  from  the  judges  con- 
stituting the  General  Term,  justices  for  terms  of  five 
years  those  who  should  constitute  the  General  Term 
of  each  department,  not  more  than  two  justices  to  be 
designated  from  any  one  district  for  any  General 
Term.  Provision  was  also  made  for  the  business  in 
New  York  city  by  providing  that  when  a  General 
Term  shall  be  unable  to  dispose  of  the  business  in 
its  department  the  General  Terras  of  any  other  de- 
partment may  be  designated  to  hold  an  extra  or  ad- 
ditional term  in  the  department  in  arrears.  This 
was  followed  by  the  provision  that  no  General 
Term  justice  should  hold  Chambers,  Circuit  Court, 
Special  Terms  or  Courts  of  Oyer  and  Terminer. 
The  number  of  Circuit  Court  justices  who  should 
discharge  the  duties  of  Supreme  Court  justices  as 
now  defined,  was  fixed  at  thirty-three,  the  number 
under  the  former  Constitution,  divided  among  the 
different  departments.  This  would  involve  there- 
fore an  increase  of  the  judicial  force  by  seven  new 
judges. 

The  only  criticism  which  could  reasonably  be 
made  to  this  arrangement  lies  in  the  method  of 
election.  If  the  General  Term  justices  are  to  be 
elected  upon  a  general  ticket  throughout  the  State, 
provision  should  be  made  for  a  full  minority  repre- 
sentation upon  the  bench,  in  order  that  one  politi- 
cal party  should  not  be  able,  if  in  control,  to  elect 
all  the  justices  of  the  court,  but  it  would  be  much 
more  advisable  and  practicable  to  elect  such  jus- 
tices by  departments  in  such  a  way  as  that  the  pres- 
ent political  status  of  the  different  districts  should 
not  be  disturbed,  leaving  to  each  political  party  sub- 
stantially the  preponderance  as  it  now  exists,  and 
giving  to  each  the  opportunity  to  elect  justices  of 
the  General  Term  in  the  departments  where  it  is  in 
the  majority.  This  method  of  providing  for  a  Geu- 
eral  Term  could  reasonably  be  expected  to  meet  the 
defeotsand  difficulties  which  have  been  experienced 
in  that  regard,  and  by  constituting  the  justices  of 
the  General  Term  separate  and  distinct  judicial  of- 
ficers, and  increasing  their  numbers,  there  would 
certainly  be  fuller  opportunity  for  consultation  and 
discussion,  and  a  decision  by  five  justices  elected  to 
preside  in  an  appellate  tribunal  would  receive  the 
confidence  of  the  bar  to  a  much  greater  extent  than 
is  possible  at  present. 

One  of  the  important  features  of  this  plan  is  that 
it  would  tend  to  a  very  great  extent  to  reduce  the 
number  of  appeals  to  the  Court  of  Appeals  for  the 
reasons  just  stated. 


Court  ok  Appeals. 

The  manner  in  which  the  court  of  last  resort  shall 
be  constituted  has  been  for  several  years  the  most 
interesting  question  presented  to  the  bar  of  the 
State. 

On  the  one  hand  it  is  insisted  that  the  number 
of  judges  composing  the  court  should  remain  at 
seven,  as  now  constituted,  upon  the  ground  that 
that  number  is  most  efficient  for  the  purpose  of 
hearing  causes  and  consultation;  that  it  is  the  gol- 
den mean  between  a  number  too  small  to  consider 
cases  from  every  standpoint  and  representing  every 
shade  of  legal  opinion  and  a  number  too  large  for 
convenience  of  discussion  and  consultation,  and  it 
is  insisted  that  any  remedy  for  the  relief  of  the 
court  must  be  by  way  of  limitation  of  appeals. 

On  the  other  hand  it  is  urged  that  the  Court  of 
Appeals  may  well  sit  in  two  divisions,  consisting  of 
either  five  or  seven  judges,  thus  enabling  the  court 
to  hear  twice  the  number  of  appeals  without  in  any 
way  affecting  its  usefulness,  with  a  proviso  that 
upon  consideration  of  constitutional  questions,  or 
where  there  is  a  serious  difference  of  opinion  in  one 
of  the  divisions,  the  entire  court  may  sit  for  the 
purpose  of  determining  the  question. 

It  is  objected  to  the  first  plan  then  that  there  is  no 
reason  why  fourteen  judges  should  not  be  able  to 
do  twice  the  work  done  by  seven  and  do  it  equally 
well,  and  it  is  objected  to  the  second  plan  that  a 
court  sitting  in  two  divisions  must  lose  that  unity 
of  plan  and  purpose  which  is  essential  in  a  court  of 
last  resort. 

It  is  quite  difficult  to  fix  any  limitation  upon  ap- 
peals, and  the  general  sentiment  of  the  bar,  as  em- 
bodied iu  the  resolution  passed  at  the  late  meeting 
of  the  New  York  State  Bar  Association,  is  opposed 
to  increasing  the  money  limit  upon  such  appeals. 
The  limitations  placed  upon  appeals  by  the  commis- 
sion of  1890,  which  have  been  referred  to,  were 
conceded  to  be  cumbrous  and  troublesome,  and 
were  not  satisfactory  even  to  the  commission  by 
which  the  provisions  were  framed.  Some  action 
however  must  be  taken  in  this  matter,  since  the  court 
as  at  present  constituted,  is  unable  to  hear  and  dis- 
pose of  the  mass  of  appeals  coming  before  it  from 
eight  General  Terms  throughout  the  State,  although 
during  the  past  two  years  an  effort  has  been  made 
to  keep  pace  with  the  work.  It  has  resulted  how- 
ever in  the  situation  of  affairs  by  which  one  hundred 
and  fifty  cases  now  remain  undisposed  of  upon  the 
calendar  which  was  made  in  October  last,  so  that  no 
new  calendar  will  be  made  until  January,  1895; 
hence  any  case  appealed  after  October  first,  1898, 
cannot  go  upon  the  Court  of  Appeals  calendar 
until  January,  1895,  and  unless  a  preferred  cause, 
can    probably    not    be    heard    within    two    years 
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from  the  time  of  taking  the  appeal.  Here,  as 
in  many  other  cases,  the  middle  ground  seems 
safer.  It  must  be  conceded  that  a  serious  difficulty 
exists  in  the  division  of  the  court  into  two  bodies, 
and  that  such  division  should,  if  possible,  be 
avoided.  On  the  other  hand,  it  would  seem  that 
the  number  of  members  of  the  court  sitting  at  any 
one  time  could  not  be  increased  beyond  seven  in 
such  a  way  as  to  facilitate  business. 

There  remains  however  a  plan  by  which  the  num- 
ber of  judges  of  the  court  could  be  moderately  in- 
creased, leaving  the  number  sitting  at  any  onetime 
as  at  present,  and  by  a  system  of  rotation,  coupled 
with  a  limitation  of  appeals  from  orders,  enable 
from  thirty  to  forty  per  cent  more  work  to  be  done 
by  the  court  without  placing  greater  burdens  upon 
any  single  member.  In  fact,  by  adding  to  the  court 
two  or  three  judges,  ample  opportunity  would  be 
given  for  such  rotation  upon  the  bench  as  that 
seven  might  sit  during  practically  the  entire  court 
year,  giving  more  time  off  the  bench  to  each  judge 
than  is  possible  at  present,  and  obtaining  equally 
good  results.  The  addition  of  three  judges,  mak- 
ing ten  in  all,  with  the  tacit  understanding  that  the 
chief  judge  should  preside  throughout  the  entire 
year,  but  that  no  causes  should  be  assigned  him  for 
opinions,  would  enable  the  chief  judge,  by  presid- 
ing at  all  times,  in  court  and  at  consultation,  and 
relieving  him  from  the  labor  of  examination  of  cases 
for  the  preparation  of  opinions,  to  preserve  the  unity 
of  decision,  and  to  see  to  it  that  the  court  was  kept 
at  all  times  within  the  line  of  previous  decisions 
and  settled  principles.  It  would  add  two-sevenths 
practically  to  the  working  force  of  the  court.  That 
is  to  say,  two  associate  judges  added  to  the  present 
number  (counting  the  third  as  taking  the. place  of 
the  chief,  who  would  be  relieved,  as  above  sug- 
gested) would  add  just  in  the  proportion  of  two  to 
seven  to  the  present  capacity  of  the  court,  and  if  at 
present  five  hundred  cases  are  disposed  of  per  year, 
two  additional  judges  would  add  one  hundred  and 
fifty  cases  per  year  to  the  working  capacity  of  the 
court  without  increasing  the  labor  of  any  member 
or  decreasing  in  any  way  the  character  of  the  work 
of  the  court.  Substantially  the  same  result  without 
relieving  the  chief  would  be  arrived  at  by  making 
the  number  of  judges  nine. 

While  it  is  true  this  plan  does  not  provide  for  a 
very  large  increase  in  business,  there  are  two  reasons 
why  no  great  degree  of  care  or  foresight  need  be 
exercised  in  that  direction:  First.  The  number  of 
appeals  taken  to  this  court  during  a  given  time  has 
increased  very  little  during  the  last  twenty-five 
years.  Second.  Abundant  provision  could  be  made 
for  any  arrears  of  business  by  arranging  for  a  second 
division,  to  which  as  a  temporary  expedient  there  is 
and  can  be  no  reasonable  objection.    The  objection 


to  the  Second  Division,  as  formerly  constituted,  was 
not  to  the  personnel  of  the  court,  but  to  the  manner 
iu  which  it  was  created,  involving  as  it  did  the  taking 
of  justices  of  the  Supreme  Court  from  the  Special 
Terms, Circuits  and  General  Terms  in  their  respective 
districts,  and  thus  very  seriously  impeding  and  em- 
barrassing the  business  of  that  court  so  that  during 
a  period  of  nearly  four  years  when  the  court  was  in 
existence,  each  judicial  district  was  deprived  of  the 
services  of  a  justice  of  the  Supreme  Court  whose 
presence  was  not  only  desirable  but  necessary  in  the 
district  in  which  he  was  elected.  This  can  be 
avoided  by  authorizing  the  selection  of  a  sufficient 
number  of  members  of  the  bar  to  be  added  to  the 
Court  of  Appeals,  when  constituted  as  just  suggested, 
of  nine  or  ten  members  to  bring  the  number  up  to 
fourteen  or  fifteen  so  that  it  may  temporarily  sit  in 
two  divisions  of  seven  each.  This  would  add  four 
or  five  new  men  to  the  court  for  a  short  period,  but 
would  not  be  open  to  the  objections  which  exist,  to 
constituting  an  independent  second  division,  since 
they  would  sit  with  the  other  members  of  the  court 
in  both  the  divisions  and  have  the  benefit  of  the 
knowledge  and  experience  of  the  judges  who  were 
serving  their  terms  as  such,  in  the  disposition  of 
causes. 

It  is  not  to  be  denied  that  this  plan  is  not  in  all 
respects  perfect,  but  it  seems  to  embody  the  advan- 
tages of  both  the  other  plans  with  fewer  objections 
than  attach  to  either.  Besides,  it  is  a  plan  by  way 
of  compromise,  which  may  be  readily  acceded  to  by 
those  who  favor  an  increase  to  double  the  number 
now  acting,  and  by  those  who  oppose  any  increase ; 
by  those  who  favor  limitations  and  by  those  who 
oppose  it,  and  it  is  submitted  as  a  solution  which  is 
most  likely  to  meet  with  the  approval  of  the  profes- 
sion and  of  the  public. 

Conclusion. 

It  remains  to  be  said  and  it  cannot  be  said  too 
often  or  too  impressively,  that  no  increase  of  judi- 
cial force  and  no  rearrangement  of  tha  courts  will 
accomplish  the  object  sought,  unless  there  is  also 
provided  by  the  Legislature,  something  outside  the 
purview  of  this  convention,  namely,  a  simple  and 
speedy  method  of  procedure,  stripped  of  the  ver- 
biage and  technicalities  which  incumber  the  present 
Code  of  Procedure  and  based  upon  common  sense 
views  applied  to  modern  methods.  The  time  has 
gone  by  when  lawyers  or  litigants  can  or  will  brook 
the  delays  incident  to  purely  technical  matters  re- 
lating to  questions  of  practice,  which  in  no  way  re- 
late to  the  substance  of  litigation  and  which  pre- 
vent rather  than  assist  in  the  determination  of  ques- 
tions upon  their  merits.  The  present  Code  of  Pro- 
cedure, complex,  cumbrous  and  technical,  lies  at 
I  the  root  of  the  law's  delays.  This  convention  can 
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do  much  to  aid  the  lawyer  and  litigant,  but  the 
ultimate  remedy  lies  with  the  Legislature  in  return- 
ing to  a  reasonable  and  sensible  method  of  pro- 
cedure, such  as  that  inaugurated  immediately  after 
the  Code  of  1848,  which  should  be  revised,  modified 
and  improved  in  the  light  of  nearly  fifty  years  of  ex- 
perience, and  so  revised  and  enforced  in  the  liberal 
spirit  now  prevailing  in  the  courts  would  form  a 
model  system  of  Legal  Procedure. 


SECTION  ON  LEGAL  EDUCATION  OF  THE 
AMERICAN  BAB  ASSOCIATION. 

11HE  sessions  of  the  section  on  legal  education  in 
connection  with  the  seventeenth  annual  meet- 
ing of  the  American  Bar  Association  will  be  held 
at  Saratoga  Springs,  New  York,  on  Wednesday, 
Thursday  and  Friday,  August  22,  28  and  24,  1894, 
at  Convention  Hall  at  3  o'clock  in  the  afternoon. 

On  Wednesday  afternoon,  at  3  o'clock,  the  chair- 
man's address  by  Henry  Wade  Rogers,  president  of 
the  Northwestern  University,  Evanston,  111.,  will  be 
delivered.  A  paper  by  John  F.  Dillon,  of  New 
York,  on  "  The  True  Professional  Ideal,"  will  be 
read,  and  likewise  a  paper  by  John  D.  Lawson,  of 
the  University  of  Missouri,  St.  Louis,  on  "The 
Standards  of  Legal  Education  in  the  West." 

On  Thursday  afternoon,  at  3  o'clock,  a  paper  by 
Simeon  E.  Baldwin,  of  Yale  University,  New 
Haven,  Conn.,  on  "Law  School  Libraries,  and  How 
to  Use  Them,"  will  be  read;  also  a  paper  by  Wood- 
row  Wilson,  of  Princeton  College,  Princeton,  N.  J., 
on  "Legal  Training  for  Undergraduates."  Mr. 
John  Henry  Wigmore,  of  the  Northwestern  Uni- 
versity, Evanston,  III.,  will  read  a  paper  on  "Or- 
thodox Legal  Training." 

Friday  afternoon,  at  3  o'clock,  a  paper  will  be 
read  by  Edmund  Wetmore,  of  New  York,  on 
"  Some  of  the  Limitations  and  Requirements  of 
Legal  Education  in  the  United  States ; "  also  a  paper 
will  be  read  by  William  A.  Keener,  of  Columbia 
College,  New  York,  on  "The  Inductive  Method  in 
Legal  Education." 

It  is  proposed  to  hold  a  conference  of  members  of 
the  association  on  the  subject  of  "Patent  Law  "  at 
the  same  place,  on  Thursday  and  Friday  afternoons, 
August  23  and  24,  at  three  o'clock. 

It  is  suggested  that  members  of  the  bar  not 
already  members  of  the  association,  who  desire  to 
take  part  in  the  work  of  the  section  on  legal  edu- 
cation or  the  conference  on  Patent  Law,  should 
hand  in  their  names  to  the  secretary  of  the  associa- 
tion upon  their  arrival  at  Saratoga.  Communica- 
tions on  matters  connected  with  the  section  on  legal 
education  may  be  addressed  to  Mr.  George  M.  Sharp, 
secretary  of  the  section,  12  East  Lexington  street, 
Baltimore,  Md. 


PERSONAL  SKETCHES  OF  NEW  YORK 
CITY  BENCH  AND  BAR. 

I  THINK  it  cannot  be  gainsaid  that  in  New  York 
city  we  have  a  legal  quartet  who  really  may  be 
said  to  lead  the  American  bar.  The  first  one  whom 
I  shall  name  is  be  who  lives  in  the  hearts  of  juries 
and  the  people,  whose  very  presence  is  associated 
with  strength,  with  amiability,  with  learning  and  a 
sense  of  justice ;  that  is  the  president  of  the  Con- 
stitutional Convention  now  sitting,  Joseph  H. 
Choate.  I  have  always  regarded,  take  him  all  in 
all,  Rufus  Choate  as  the  greatest  lawyer  who  ever 
lived  in  any  country  or  in  any  age ;  but,  that  he 
would  be,  if  living  now,  the  superior  of  his  kins- 
man is  a  matter  of  very  great  doubt  in  the  minds 
of  those  who  revere  them  both — one  dead,  the  other 
liviug;  and  still,  I  think  oftentimes  it  is  the  prestige, 
the  influence,  the  character,  the  consummate  tact 
and  art  of  Joe  Choate  which  accomplish  victory 
rather  than  the  merits  of  his  cause.  Judges  listen 
to  him  with  profound  deference,  because  they  know 
that  he  is  learned  and  pure.  Juries  listen  to  him 
with  delight,  because  they  know  that,  like  Oliver 
Goldsmith,  he  has  the  heart  of  a  man.  Victor  Hugo 
says  somewhere,  "That  the  world  mounting  to  the 
brain  of  one  man  produces  an  unbalance  in  the  order 
of  things."  I  think  in  this  sentiment  he  made  allu- 
sion to  the  last  Caesar.  Mr.  Choate,  from  the  quali- 
ties I  have  referred  to,  has  an  enormous  advantage 
in  the  forum  ;  but  no  one  is  mean  or  envious  enough 
to  grudge  him  his  successes,  and  all  lament  his  de- 
feats.    The  last  however  are  very  infrequent. 

James  C.  Carter  is  a  man  of  great  learning  in  the 
law,  and  his  mind  has  been  enriched  by  wide  and 
varied  information.  I  presume  that,  without  dis- 
paragement to  any  one,  he  may  be  justly  considered 
the  most  formidable  man  before  the  court  in  lane 
that  we  possess. 

The  most  remarkable  man  at  the  bar  of  his  age  is 
Elihu  Root.  His  knowledge  of  detail  is  perfect,  his 
industry  is  enormous,  his  pertinacity  is  unconquer- 
able, his  devotion  and  loyalty  to  his  cause  and  client 
are  unalloyed.  On  some  lines  and  in  some  direc- 
tions, he  is  one  of  the  ablest  men  with  whom  I  have 
ever  come  in  contact. 

Of  a  similar  mental  calibre,  but  probably  more 
learned  in  case  law  than  Mr.  Root,  is  John  E.  Par- 
sons. Through  his  consummate  tact  in  the  trial  of 
nisipriiu  causes,  he  has  constantly  "plucked  from 
the  nettle  danger  the  flower  safety." 

Now  that  Brady,  O'Conor,  Ogden  Hoffman  and 
Field  are  no  more,  the  four  advocates  to  whom  I 
have  called  attention  are  probably  the  brightest 
and  most  enduring  lights  in  the  legal  constellation. 

In  the  management  of  a  complicated  case,  in  the 
unravelling  of  supreme  difficulties,  in  the  knowl- 
edge of  the  law,  in  industry,  in  perseverance  and 
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tact,  probably  Col.  George  Bliss  has  no  superior  in 
this  or  any  other  country. 

The  city  of  New  York  has  been  much  maligned 
in  various  ways,  but  I  think  it  will  be  conceded 
that  we  possess  a  judiciary  distinguished  for  learn- 
ing, true  dignity  and  spotless  justice. 

In  the  Supreme  Court,  in  the  First  Department, 
we  have  some  remarkable  jurists. 

Since  Mr.  Justice  Van  Brunt  has  become  the  pre- 
siding judge  of  the  General  Term  of  this  depart- 
ment, the  business  of  that  branch  of  the  court  has 
been  accelerated  with  astonishing  speed  and  general 
accuracy.  Before  his  appointment,  the  business  of 
the  General  Term  was  in  arrears,  but  at  the  present 
time  this  cannot  be  said.  Chief  Justice  Van  Brunt 
is  distinguished  for  his  energy,  hard  common  sense, 
logical  power,  and  a  profound  knowledge  of  the 
law.  His  impartiality  has  never  been  denied  by  the 
most  critical.  If  such  a  man  as  he  had  been  nomi- 
nated by  the  executive  for  the  place  made  vacant 
in  the  Supreme  Court  of  the  United  States  by  the 
death  of  Mr.  Justice  Blatchford,  that  nomination 
would  have  been  instantly  confirmed,  New  York 
would  have  been  represented  by  a  member  in  that 
august  body,  and  the  court  itself  would  have  ac- 
quired a  very  learned  and  efficient  judge. 

Judge  Morgan  J.  O'Brien,  although  comparatively 
a  young  man,  has  attracted  attention  by  his  quiet, 
patient,  gracious,  yet  firm  demeanor,  and  the 
thorough  research  evinced  in  his  written  opinions. 

Of  Judge  Barrett  it  may  be  truly  said  that  he  is 
intellectually  the  peer  of  any  jurist  in  this  country. 
He  possesses  somewhat  the  Italian  mind  of  the  first 
order.  He  is  a  classic  and  belles  Uttret  scholar  and 
somewhat  of  a  litterateur. 

Judge  Lawrence  was  a  leader  at  the  bar,  and  is 
regarded  as  one  of  the  best  ni*i  print  judges  in  this 
country.  The  only  criticism  that  I  ever  heard  in 
reference  to  this  gentleman  was  "  he  is  so  straight, 
be  leans  backward."  He  reflects  lustre  upon  the 
bench ;  he  is  an  ornament  to  mankind. 

Judge  Beach  is  a  gentleman  of  the  old  school  of 
manners,  but  is  justly  esteemed  as  a  very  learned 
and  accurate  lawyer.  His  great  father,  William  A. 
Beach,  said  to  me  on  one  occasion,  in  speaking  of 
his  son,  "Miles  is  a  better  lawyer  than  I  am." 
Whether  this  be  true  or  not,  the  fact  remains  that 
in  intellectual  capacity,  Judge  Beach  suffers  only  in 
comparison  with  his  illustrious  father. 

Judge  Patterson  is  regarded  by  the  profession  as 
one  of  the  most  learned  and  scholarly  men  who  ever 
sat  on  the  Supreme  Court  bench. 

Judge  Andrews  has  fulfilled  the  great  promise 
which  he  gave  at  the  bar  and  when  he  was  corpora- 
tion counsel  of  this  city,  and  his  decisions  are  re- 
garded as  able,  exhaustive  and  entirely  impartial. 

Judge  Ingraham,  although  the  youngest  man  on 


this  bench,  is  following  fast  in  the  footsteps  of  his 
distinguished  father,  whom  mentally  he  strongly 
resembles.  The  power  of  judicial  analysis  in  him 
seems  to  be  hereditary.  He  comes  from  a  juridical 
family  on  both  sides. 

In  the  Court  of  Common  Pleas,  Chief  Judge  Daly 
is  regarded  as  no  unworthy  successor  of  the  late 
Chief  Judge  Charles  P.  Daly.  No  higher  praise  can 
be  uttered  than  the  statement  of  this  fact. 

Judge  Pryor  has  astonished  the  profession  by  the 
clearness  and  logical  power  and  the  classic  style  of 
his  opinions.  He  has  been  lawyer,  statesman,  jour- 
nalist, warrior,  he  will  close  his  life  as  a  judge.  He 
has  more  than  satisfied  the  high  expectations  enter- 
tained of  him  before  his  elevation  to  the  bench. 

Judge  Bookstaver  was  for  many  years  connected 
with  one  of  the  leading  law-firms  of  this  city,  and 
probably  has  had  more  experience  in  the  actual 
practice  of  the  law  than  the  majority  of  judges  now 
upon  the  bench.  Upon  a  question  of  practice,  his 
views  are  esteemed  almost  infallible. 

Judges  Giegerich  and  Bischoff  are,  as  their  names 
indicate,  of  German  origin,  and  they  are  demon- 
strating in  no  uncertain  way  that  they  are  worthy 
of  sitting  in  the  exalted  court  in  which  they  preside 
and  of  their  learned  and  able  associates. 

In  the  Superior  Court,  once  presided  over  by  the 
great  Chief  Justice  Oakley,  we  have  judges  who  re- 
flect the  highest  credit  upon  the  administration  of 
the  law  in  this  city. 

Chief  Justice  John  Sedgwick,  for  many  years  one 
of  the  leading  lawyers  at  the  bar,  is  its  presiding 
officer.  He  is  a  man  of  very  great  learning,  very 
gracious  and  amiable  in  his  manners,  and  is  beloved 
by  the  profession. 

Judge  Friedman  is  what  in  this  country  is  termed 
a  "self-made  man."  He  is  a  German  by  extraction, 
and  while  studying  his  profession  in  the  office  of 
ex-Recorder  Smith,  he  earned  his  livelihood  by  at- 
tending to  outside  duties.  He  has  repeatedly  been 
re-elected  to  his  position,  and  his  name  is  synony- 
mous with  justice. 

Probably  no  man  is  better  known  to  the  people 
and  the  electors  of  this  city  than  Judge  David  Mc- 
Adam.  He  has  demonstrated  bis  popular  strength 
by  repeatedly  running  thousands  ahead  of  his  ticket 
on  election  day,  but  this  popular  strength  does  not 
constitute  all  his  claim  to  consideration.  He  is  con- 
spicuous for  his  industry,  his  ready  perception,  his 
knowledge  of  case  law,  as  well  as  fundamental  legal 
principles,  for  his  quick  and  accurate  conclusion  and 
phenomena)  dispatch  of  public  business;  and  still 
he  finds  time  to  write  text-books  for  the  profession 
and  to  lecture  in  the  sacred  interest  of  charity. 

I  regard  Judge  Gildersleeve  as  one  of  the  best 
equity  judges  on  the  bench.  On  one  occasion  when 
he  was  a  judge  of  the  General  Sessions,  after  he  had 
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delivered  a  charge  to  the  jury,  the  advocate  for  the 
accused  stated  in  open  court,  that  the  charge  de- 
livered should  be  printed  in  letters  of  gold  and 
placed  upon  the  walls  of  the  court-house.  As  a 
criminal  judge,  he  disdained  to  urge  conviction;  he 
sought  only  to  discover  the  truth,  and  his  great  heart 
always  throbbed  to  any  appeal  of  humanity.  The 
great  qualities  which  he  evinced  as  a  crimicul 
magistrate  shine  resplendent  in  his  performance  of 
his  duties  as  a  civil  judge,  and  as  I  have  stated,  he 
possesses  in  the  highest,  degree  that  rare  quality 
which  constitutes  a  great  equity  judge. 

Judge  Truax  is  a  nephew  of  the  late  Chauncey 
Shaffer,  and  was  brought  up  in  the  office  of  that 
great  advocate.  He  has  now  been  fourteen  years 
upon  the  bench,  and  during  the  greater  part  of  that 
period  has  been  assigned  to  duty  in  the  Supreme 
Court.  He  is  regarded  as  an  excellent  nisi  prius 
judge,  a  man  of  hard  common  sense,  and  of 
considerable  learning.  He  is  very  literary  in  his 
tastes,  and  has  one  of  the  best  selected  private  libra- 
ries in  the  country. 

Judge  Dugro,  although  a  millionaire  by  inherit- 
ance, surrounded  by  every  temptation  to  case  and 
indolence,  is  conspicuously  energetic  and  indus- 
trious, and  has  devoted  himself  to  his  duties  with 
an  earnest  desire  to  do  justice  between  litigants. 
He  is  very  popular  with  the  bar  and  the  people. 

Of  the  City  Court,  it  can  be  suid,  with  truth,  that 
it  has  preserved  the  high  standard  and  repute  which 
it  enjoyed  when  Judge  McAdam  left  that  tribunal 
to  take  his  seat  upon  the  bench  of  the  Superior 
Court,  and  some  of  the  opinions  written  by  the 
judges  of  this  court  arc  regarded  by  the  profession 
as  among  the  ablest  contributed  by  any  court  in  the 
land. 

A  great  deal  of  malicious  comment  has  been  in- 
dulged in  with  reference  to  our  Police  and  Civil 
Justices'  Courts,  but  I  doubt  that  any  city  of  the 
Union  of  the  comparative  size  of  the  metropolis,  in 
its  system  of  courts  of  inferior  jurisdiction,  presents 
an  abler  or  more  honorable  body  of  men  than  those 
who  sit  upon  the  police  bench  and  in  the  Civil  Jus- 
tices' Courts  of  our  city. 

Upon  the  Police  Court  bench  we  have  as  lawyers, 
Grady,  Feitner,  Koch  and  Simras,  who  earned  repu- 
tation aud  a  sound  and  positive  success  at  the  bar. 
Others  of  the  court,  I  believe,  are  taken  from  the 
ranks  of  the  laity,  but  they  are,  without  exception, 
men  who  understand  the  wants  of  the  people,  who 
can  discriminate  between  the  felonious  and  the  un- 
fortunate, and  whose  habits  and  experience  of  life 
enable  them  to  deal  justly  and  impartially  with  the 
important  matters  of  business  that  come  before 
them. 

Judge  Hogan,  while  not  an  educated  lawyer,  has 
been  for  a  great  many  years  upon  the  Police  Court 


bench,  and  by  his  experience,  intelligence  and 
studious  habits,  has  made  himself  familiar  with  the 
criminal  law,  and  to  such  an  extent  that  it  has  ex- 
cited the  astonishment  of  lawyers. 

In  regard  to  the  Civil  Justices'  Courts,  it  can  bo 
truly  said  that  the  majority  of  them  are  presided 
over  by  men  bred  to  the  legal  profession,  who  have 
been  successful  at  the  bar,  and  who  are  in  every 
way  competent  to  discharge  the  duties  of  their  posi- 
tion. 

The  Court  of  General  Sessions  is  the  greater 
criminal  tribunal  of  the  city  of  New  York. 

Recorder  Smyth  is  a  famous  character  throughout 
the  country.  Before  his  elevation  to  the  bench,  he 
was  a  successful  practitioner  at  the  bar,  and  until 
the  death  of  that  gentleman  was  a  partner  of  the 
late  John  McKeon,  one  of  the  ablest  and  most  up- 
right lawyers  ever  called  to  our  bar.  The  remark- 
able fact  exists  that  in  all  his  years  of  service,  Re- 
corder Smyth  was  never  reversed  but  once  in  the 
Court  of  Appeals,  and  in  order  to  arrive  at  this  re- 
versal, that  tribunal  was  compelled  to  reverse  itself. 
It  was  stated  by  a  citizen  of  New  York  on  one  occa- 
sion that  Recorder  Smyth  and  Inspector  Byrnes  had 
done  more  to  make  New  York  a  law-abiding  city 
than  all  the  other  legal  and  moral  forces  put  to- 
gether. While  this  may  have  been  an  expression 
of  enthusiasm,  still  it  indicates  the  high  regard  in 
which  Recorder  Smyth  is  held  by  the  community  in 
which  be  lives.  It  is  absolutely  impossible  for  a 
guilty  man  tried  before  this  judge  to  escape.  An 
innocent  man  has  every  opportunity  to  do  so;  and 
still  I  doubt  that  the  high  character,  the  influence, 
experience,  learning  and  ability  of  this  jurist  ought 
to  be  invoked  either  on  one  side  or  the  other. 

The  law  provides  a  public  prosecutor,  and  in  this 
county,  as  a  rule,  we  have  been  served  in  that 
capacity  by  some  of  our  ablest  citizens.  I  think  the 
battle  between  the  people  and  the  respondent  should 
be  fought  by  the  lawyers,  because  the  slightest  in- 
timation from  such  a  man  as  Smyth,  either  in  utter- 
ance or  ruling,  that  the  accused  is  guilty,  is  suffi- 
cient to  annihilate  his  chance  and  hope  of  acquittal. 

Recorder  Smyth  has  a  warm  heart,  a  generous 
nature,  and  invariably  extends  clemency  to  a  con- 
victed person  when  it  appears  that  he  is  not  an 
habitual  criminal. 

Judge  Cowing,  although  a  Republican  in  politics, 
received  the  unanimous  indorsements  of  both  par- 
ties for  re-election,  and  entered  upon  his  second 
term  of  office  without  a  dissenting  voice.  He  is 
known  everywhere  for  his  humanity,  his  sympathy 
with  the  unfortunate,  for  his  intelligence  and  accu- 
rate knowledge  of  law. 

Judge  Fitzgerald  was  formerly  an  assistant  dis- 
trict attorney  and  a  public  prosecutor  of  the  county, 
and  it  is  remarkable  that  he  has  left  behind  bim  the 
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arts  and  persuasion  of  the  public  prosecutor.     He 
sits  only  as  the  judge. 

Judge  Martine  is  a  member  of  a  very  old  New 
York  family  of  high  social  distinction,  and  was 
former  district  attorney  of  this  county.  It  was  dur- 
ing his  administration  that  the  "Boodle  Aldermen  " 
were  prosecuted,  convicted  and  sent  to  prison,  after 
u  series  of  remarkable  legal  struggles.  From  the 
district  attorney's  office  he  was  elevated  to  the 
bench  of  the  Court  of  General  Sessions,  and  has 
served  some  six  or  eight  years  as  judge  of  that  tri- 
bunal. He  has  a  son,  Randolph  B.  Martine,  Jr., 
who  is  now  an  assistant  of  the  district  attorney  of 
the  county.  This  young  man  is  said  to  be  of  great 
promise. 

The  public  prosecutor  of  the  county  is  John  R. 
Fellows,  a  man  of  the  first  order  of  ability,  and  the 
most  powerful  advocate  I  ever  heard  in  summing 
up  a  case  for  the  prosecution.  I  believe  many  in- 
nocent men  even,  unconsciously  to  himself  however, 
have  been  made  the  victims  of  his  power.  I  repeat, 
that  as  a  public  prosecutor,  I  have  never  seen  or  met. 
his  equal.  He  is  greatly  dreaded  by  the  bar  who 
may  have  business  in  the  criminal  courts,  and  he  is 
assisted  by  a  group  of  very  able  and  accomplished 
men,  all  of  whom  have  individually  won  laurels  in 
the  prosecution  of  offenders. 

William  H.  Clark  is  at  the  head  of  the  law  de- 
partment of  the  city  of  New  York.  He  is  counsel 
to  the  corporation.  Of  him  it  is  sufficient  to  say 
that  he  has  saved  the  city  of  New  York  during  the 
administration  of  his  office  millions  of  dollars  iu 
litigated  cases  alone.  He  is  regarded  as  a  very  safe 
and  able  consulting  counsel. 

Gf.ohoe  M.  Curtis. 

—  Yale  Law  Journal. 


CONTEMPT  OF  COURT  IN  INDIA. 

THE  judges  of  the  Bombay  upper  bench  accuse 
certain  young  native  lawyers  of  their  city  of 
contempt  of  court,  and  the  dispute  has  found  its 
way  into  the  columns  of  the  National  Magazine  of 
Calcutta.  In  that  land  it  is  of  course  not  the  re- 
moval of  the  headgear,  that  is  the  turban — an  in- 
convenient thing  to  be  repeatedly  doffing  and  don- 
ning— but  the  removal  of  the  footgear  which  is  a 
mark  of  respect  when  one  enters  the  presence  of  a 
superior,  and  it  has  been  the  long-standing  custom 
to  wear  slippers  or  sandals,  wbich*might  easily  be 
slipped  off.  But  now  the  young  lawyers  arc  begin- 
ning to  purchase  patent-leather  Oxford  ties  and  seek 
to  enter  the  court-rooms  and  try  their  cases  without 
removing  them.  Whereupon  the  judges  have  issued 
an  order  that  no  "  vakeel,"  that  is,  native  advocate, 
be  permitted  to  plead  before  them  with  his 
shoes  on. 


EXAMINATION  AND  ADMISSION  OF  AT- 
TORNEYS IN  THE  STATE  OF  NEW 
YORK- 

fPHE  clerk  of  the  Court  of  Appeals  has  sent  out  a 
X  circular  letter  asking  for  suggestions  as  to  the 
revision  of  its  rules  in  regard  to  the  examination 
and  admission  of  attorneys.  The  letter  has  be*n 
prepared  in  view  of  the  fact  that  the  following  act 
became  a  law  May  23,  1804 : 

Section  1.  Section  56  of  the  Code  of  Civil  Procedure  Is  hereby 
amended  so  as  to  read  as  follows: 

Section  56.  Examination  and  admitsion  of  attorney*.— A 
citizen  of  the  State,  of  full  age,  applying  to  be  admitted  to 
practice  as  an  attorney  or  counsellor  In  the  courts  of  record  of 
the  State,  must  be  examined  and  licensed  to  practice  as  herein 
prescribed.  A  State  board  of  lav  examiners  is  hereby  created, 
to  consist  of  three  members  of  the  bar,  of  at  least  ten  years1 
standing,  who  shall  be  appointed  from  time  to  time  by  the 
Court  of  Appeals,  and  shall  bold  office  as  a  member  of  such 
board  for  a  term  of  three  years,  except  under  the  first  appoint- 
ment, which  shall  be  for  terms  of  one,  two  and  three  years  re- 
spectively, until  the  appointment  of  his  successor.  Such  court 
shall  prescribe  rules  providing  fora  uniform  system  of  exami- 
nation which  shall  govern  such  board  of  law  examiners  in  the 
performance  of  its  duties,  and  shall  fix  the  compensation  of 
its  members.  There  shall  be  examinations  of  all  persons  ap- 
plying for  admission  to  practice  as  attorneys  and  counsellors 
at  law  at  least  twice  in  each  year  in  each  judicial  department, 
and  at  such  other  times  and  places  as  the  Court  of  Appeals  may 
direct.  Every  person  applying  for  surh  examination  shall  pay 
such'  fee,  not  to  exceed  $15,  as  may  be  fixed  by  the  Court  of 
Appeals  as  necessary  to  cover  the  costs  of  such  examinations. 
On  payment  of  one  examination  fee  the  applicant  shall  be  en- 
titled to  the  privilege  of  not  exceeding  three  examinations. 
Such  board  shall  certify  to  the  General  Term  of  the  depart, 
ment  in  which  each  candidate  has  resided  for  the  past  six 
months  every  person  who  shall  pass  the  examination,  provided 
such  person  shall  have  in  other  respects  complied  with  the 
rules  regulating  admission  to  practice  as  attorneys  and  coun- 
sellors, which  fact  shall  be  determined  by  said  board  before 
examination.  Upon  such  certificate,  if  the  General  Term 
shall  And  that  such  person  is  of  good  moral  character,  it  shall 
enter  an  order  licensing  and  admitting  him  to  practice  as  an 
attorney  and  counsellor  in  all  the  courts  of  the  State .  Race 
or  sex  shall  constitute  no  cause  for  refusing  any  person  exami- 
nation or  admission  to  practice.  Any  fraudulent  act  or  rep- 
resentation by  an  applicant  in  connection  with  his  application 
or  admission  shall  be  sufficient  cause  for  the  revocation  of  his 
license  by  the  General  Term  granting  the  same.  Such  board 
shall  render,  during  the  month  of  January ,  an  annual  account 
of  all  their  receipts  and  disbursements  to  the  Court  of  Ap- 
peals. The  Court  of  Appeals  may  make  such  provisions  as  it 
shall  deem  proper  for  admission  of  persons  who  have  been  ad 
mitted  to  practice  in  other  States  or  countries. 

Section  i.  This  act  shall  go  Into  effect.  January  1 ,  1895,  but 
the  examiners  may  be  appointed  and  the  rules  for  examina- 
tion adopted  immediately . 

The  most  noteworthy  clause  perhaps  is  that  throw- 
ing open  the  profession  of  the  law  to  women. 


The  Blue  Book  on  marriage  and  divorce  is  said 
to  contain  singular  facts,  which  may  be  regarded 
however  as  touchstones  of  civilization.  In  Russia, 
for  instance,  people  may  not  wed  a  fourth  time,  nor 
after  they  are  eighty  years  old.  In  France  the  wife 
whose  husband  objects  seriously  to  her  going  on  the 
stage  makes  herself  liable  to  divorce  by  persisting 
iu  her  artistic  desire.  In  Oermany  and  Roumania 
"  insuperable  aversion  "  is  enough.  But  in  Portu- 
gal civilization  touches  the  high-water  mark.  There, 
if  a  wife  publishes  literary  works  without  the  hus- 
band's consent,  the  law  frees  him  at  once. 
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J^bsteacts  jrf  gLecent  gecisions. 

Carrier  of  passengers — inception  of  rela- 
tion.— In  Webster  v.  Fitchburg  R.  Co.,  decided  in 
the  Supreme  Judicial  Court  of  Massachusetts  in 
May,  1804  (37  N.  E.  Rep.  165),  it  was  held  that  a 
person,  in  possession  of  a  ticket,  who,  while  run- 
ning from  the  street  across  the  company's  track  out- 
side the  passenger  station,  apparently  to  catch  a 
train  about  to  start,  is  struck  and  killed  by  another 
train,  has  not  become  a  passenger. 

Constitutional  law — qualification  of  vo- 
ters.— The  right  to  vote  is  not  an  inherent  or  ab- 
solute right  generally  reserved  in  bills  of  rights, 
but  its  possession  is  dependent  upon  constitutional 
or  statutory  grant.  Subject  to  .the  limitations  con- 
tained in  the  Federal  Constitution,  such  right  is 
under  the  control  of  the  sovereign  power  of  the 
State;  and  where  the  Constitution  has  conferred 
the  right,  and  prescribed  the  qualifications  of  elect- 
ors, the  Legislature  cannot  change  or  add  to  them 
in  any  way,  but  where  the  Constitution  does  not 
confer  the  right  to  vote,  or  prescribe  qualifications 
of  voters,  it  is  competent  for  the  Legislature,  as  the 
representative  of  the  law-making  power  of  the  State, 
to  do  so.     State  v.  Dillon  (Fla.),  14  South.  Rep.  388. 

Criminal  trial  —  temporary  discharge  of 
jury. — In  People  v.  Dinsmore,  decided  in  the  Su- 
preme Court  of  California  in  May.  1894  (36  Pac. 
Rep.  661),  it  appeared  that,  after  the  impanelling  of 
a  jury  and  the  commencement  of  a  trial  for  rape, 
the  jury  was  discharged  for  sixty-three  days  on 
motion  of  the  State  because  one  of  its  witnesses  was 
unable  to  attend.  Such  course  was  held  an  abuse 
of  discretion,  necessitating  a  new  trial.  The  court 
took  into  consideration  the  fact  that  the  offense 
charged  was  likely  to  create  prejudice  against  the 
defendant  in  the  community  from  which  the  jury 
was  drawn. 

Equitable  assignment. —  In  Morse  v.  Allen's 
Estate,  decided  by  the  Supreme  Court  of  Michigan 
in  March,  1894  (58  N.  W.  Uep.  337),  it  was  held 
that  an  agreement  between  all  persons  interested  in 
an  estate,  by  which  one  of  them  •  was  to  care  for 
testator's  widow  during  her  life  for  a  compensation 
to  be  paid  after  her  death  out  of  the  amount  due  her 
from  her  life  interest  in  the  estate,  does  not  operate, 
as  against  the  widow's  creditors,  as  an  equitable  as- 
signment to  such  one  of  the  indebtedness  due  the 
widow  from  the  estate. 

Federal  constitutional  law— impairing  ob- 
ligation of  contract — taxation  of  bonds  of 
foreign  corporation. — In  New  York,  L.  E.  &  VV. 
R.  Co.  v.  Commonwealth  of  Pennsylvania,  decided 
in  the  Supremo  Court  of  the  United  States  in  May, 
1894  (14  Sup.  Ct.  Rep.  952),  it  was  held  that  an  act 
passed  by  the  Legislature  of  Pennsylvania  in  June, 


1885,  requiring  corporations  doing  business  in  the 
State  to  deduct  from  the  interest  on  their  bonds 
owned  by  residents  of  the  State,  and  pay  to  the 
State  the  tax  imposed  on  such  bonds  by  the  act, 
impairs  the  obligation  of  the  contract  arising  from 
previous  statutes  authorizing  a  foreign  railway  com- 
pany to  construct  and  operate  part  of  its  road 
through  the  State  on  payment  of  a  certain  annual 
sum,  and  other  conditions,  on  which  the  company 
in  good  faith  acted,  in  so  far  as  said  act  requires 
the  company  to  assess  and  collect,  in  the  State  of 
its  creation,  such  tax  on  bonds  issued  before  the  act, 
under  authority  of  that  State,  having  interest  cou- 
pons payable  in  that  State  only,  both  bonds  and 
coupons  being  payable  to  bearer,  as  such  duty  can- 
not be  imposed  as  an  additional  condition  on  the 
right,  acquired  to  maintain  and  operate  the  road,  or 
as  a  regulation  of  the  business  or  property  of  the 
company  within  the  State. 

Insurance — conditions  of  policy— vacancy.  — 
The  fact  that  the  owner  of  a  house,  who  lived  alone 
in  it,  left  it  for  two  months,  does  not,  as  a  matter  of 
law,  make  it  "vacant  or  unoccupied,"  within  a  con- 
dition in  an  insurance  policy  avoiding  the  insurance, 
should  the  premises  become  vacant  or  unoccupied, 
and  so  remain  for  ten  days,  if  the  absence  was  not 
intended  to  be  permanent,  and  if,  during  the  same, 
the  house  was  visited  daily  by  a  neighbor,  with 
whom  the  keys  had  been  left.  Hill  v.  Ohio  Ins.  Co. 
(Supreme  Court  of  Mich.),  58  N.  W.  Rep.  359. 

Interstate  commerce — bridges  over  naviga- 
ble WATERS  BETWEEN  STATES — EMINENT  DOMAIN. — 

In  Luxton  v.  North  River  Bridge  Company,  decided 
in  the  Supreme  Court  of  the  United  States  in  May, 
1894  (14  Sup.  Ct.  Rep.  891),  it  was  held  that  Con- 
gress, has  power,  directly  or  through  a  corporation 
created  for  the  purpose,  to  construct  bridges  over 
navigable  waters  between  States  for  the  accommo- 
dation of  interstate  commerce  by  land.  It  was 
further  specifically  held  that  the  act  of  Congress  of 
July  11,  1890  (chap.  669),  incorporating  a  bridge 
company,  and  authorizing  it  to  construct  a  bridge 
and  approaches  across  the  Hudson  river  at  the  city 
of  New  York,  "  in  order  to  facilitate  interstate  com- 
merce," and  providing  for  the  condemnation  of 
lands  for  the  construction  and  maintenance  of  the 
bridge  and  its  approaches,  and  for  just  compensa- 
tion to  the  owners,  is  not  unconstitutional  because 
conferring  the  right  of  eminent  domain  on  the  com- 
pany. 

Witness — refresfiino  mkmory. — A  manager  of 
a  firm's  business,  as  a  witness,  cannot  refresh  his 
memory  as  to  an  indebtedness  to  the  firm  from  its 
account  books,  when  he  did  not  make  the  entries, 
or  sec  them  made,  nor  assure  himself  of  their  cor- 
rectness when  the  matters  were  fresh  in  his  memory. 

— Fritz  v.  Burgiss  (S.  Car.),  IS 
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fPHE  literature  of  breach  of  promise  litigation  is 
1  full  of  interest.  One  of  the  latest  reported 
cases  is  an  action  brought  by  a  lady  of  past  sixty 
against  a  mature  recusant  of  seventy  odd,  who  has 
been,  she  alleges,  trifling  with  her  affections.  '  A 
remarkable  case  ut  the  East  grows  out  of  the  refusal 
of  a  widower  to  keep  his  promise  because  the  prom- 
isee insisted  on  his  removing  from  the  parlor  of  his 
home  the  portrait  of  his  first  wife,  deceased. 

Judge  Baker,  of  the  Federal  court  in  Indianapo- 
lis, laid  down  au  important  doctrine  when  he  deci- 
ded, in  the  case  of  one  Murray,  charged  with  con- 
tempt, that  the  politeness  with  which  a  threat  is 
made  does  not  make  it  any  less  a  threat.  "If  in 
the  night-time,"  the  judge  said,  "a  highwayman 
steps  up  and  says,  '  Please  give  me  your  purse,'  or 
'I  will  thank  you  for  your  purse,'  I  would  under- 
stand it  as  a  threat,  notwithstanding  the  politeness. 
And  so  when  a  member  of  a  strike  committee,  with 
an  angry  mob  behind  him  of  strikers,  says  to  a  man 
in  the  employ  of  the  road,  "  Please,  now,  did  you 
not  ought  to  come  out?"  the  court  understands  that 
as  a  threat." 

In  Home  Insurance  Co.  of  New  York  v.  Scales, 
decided  in  the  Supreme  Court  of  Mississippi  in 
April,  1894  (15  South.  Hep.  134),  it  was  held  that 
where  tenants  of  a  store  building  abandon  ita  short 
time  before  the  lease  expires,  but  retain  the  key  by 
permission  of  the  owner,  and  leave  a  few  empty 
barrels  and  some  old  boxes  and  papers  in  the  build- 
ing, it  is  "unoccupied,"  within  the  terms  of  an  in- 
surance policy.  It  was  further  held  that  it  was  im- 
material that  the  local  agent  did  not  consider  the 
building  unoccupied,  and  for  that  reason  did  not 
issue  a  permit,  and  that,  although  the  knowledge  of 
the  agent  is  imputable  to  the  company,  it  is  not 
liable,  in  the  absence  of  any  act  by  him  as  agent, 
after  the  house  became  vacant,  by  which  the  assured 
was  misled. 

Some  good  stories  are  going  the  rounds  concern- 
ing Sir  Matthew  Begbie,  chief  justice  of  British 
Columbia,  who  died  the  other  day.  Here  is  one  of 
them :  In  1883  a  man  was  charged  in  Victoria  with 
having  killed  another  man  with  a  sandbag,  and  in 
the  face  of  the  judge's  summing  up  the  jury  brought 
in  a  verdict  of  not  guilty.  This  annoyed  the  chief 
justice,  who  at  once  said:  "Gentlemen  of  the  jury, 
mind,  that  is  your  verdict,  not  mine.  On  your  con- 
science will  rest  the  stigma  of  returning  such  a  dis- 
graceful verdict.  Many  repetitions  of  such  conduct 
as  yours  will  make  trial  by  jury  a  horrible  farce  and 
the  city  of  Victoria  a  nest  of  immorality  and  crime. 
Go,  I  have  nothing  more  to  say  to  you."  And  then 
turning  to  the  prisoner,  the  chief  justice  added: 
"You  are  discharged.  Go  and  sandbag  some  of  those 
jurymen;  they  deserve  it." — We»tminster  Gazette. 


In  the  first  law-case  handled  by  the  late  William 
Walter  Phelps  his  client  was  a  pretty  young  woman, 
who  claimed  that  the  landlord  of  the  hou-ein  which 
she  lodged  had  called  after  her  one  night  as  she 
entered  her  room,  "There  goes  a  thief."  Mr.  Phelps 
failed  to  prove  his  case,  and  it  soon  became  evident 
that  the  charge  was  groundless.  Then  the  oppos- 
ing counsel  began  an  insulting  and  tantalizing  cross- 
examination  that  greatly  incensed  not  only  the 
plaintiff's  attorney,  but  the  spectators  in  the  court- 
room, and  the  young  woman  burst  into  tears.  The 
judge,  with  stolid  indifference,  refused  to  interfere. 
The  jury  gave  a  verdict  in  favor  of  the  woman  for 
$50.  Later  Mr.  Phelps  met  the  foreman  of  the  jury, 
who  volunteered  the  information :  "  We  didn't  be- 
lieve that  he  called  her  a  thief,  and  we  didn't  be- 
lieve that  you  expected  any  damages,  but  you  were 
so  good-natured  that  we  thought  that  we  could  give 
you  damages  enough  to  make  the  costs." 

"A  few  years  ago,"  writes  Judge  Dillon,  "a 
cause  arose  in  New  Mexico,  which  involved  the 
ownership  of  a  line  of  railway  from  Yuma  to  El 
Paso,  extending  through  Arizona,  New  Mexico  and 
part  of  Texas.  On  the  one  side  lawyers  from  New 
York  and  elsewhere  went  in  a  special  car  two  thou- 
sand five  hundred  miles  to  Santa  Fe,  the  place  of 
trial.  I  had  arranged  a  telegraphic  circuit,  and  had 
sent  over  the  wire  to  the  local  counsel  the  text  of 
the  entire  bill  of  complaint.  On  arriving  there,  our 
car,  which  contained  a  parlor,  dining-room,  sleep- 
ing apartments  and  a  kitchen,  was  placed  upon  the 
side-track  of  a  railroad  and  served  as  a  hotel ;  and 
immediately  opposite  to  us,  on  another  railroad,  we 
saw  a  like  car,  containing  counsel  who  had  jour- 
neyed nearly  two  thousand  miles  from  the  West. 
There,  in  the  heart  and  centre  of  the  continent,  in 
the  shadow  of  the  Rocky  Mountains — in  the  old 
historic  city  of  Sante  Fe,  which  was  founded  more 
than  two  generations  before  the  Mayflawer  landed 
at  Plymouth,  more  than  one  hundred  years  before 
the  first  English  colony  sailed  into  the  Ashley  river — 
were  those  two  movable  habitations,  one  of  which 
had  come  from  the  Atlantic,  and  the  other  from  the 
Pacific,  drawn  up,  as  it  were,  in  battle  array.  In 
an  adobe  building,  one  story  high,  with  walls  six  feet 
thick,  which  had  been  the  governor's  palace  under 
the  Mexican  regime,  and  which  our  government  had 
converted  into  a  court-house,  with  the  old  Baldy 
Mountains  scalped  and  uncovered  standing  in  silent 
majesty  and  stately  grandeur  looking  down  upon 
us,  we  fought  for  six  long  midsummer  days  our 
legal  battle.  We  fought  like  lawyers,  long  and  well 
— that  is,  earnestly  contesting  every  inch  of  ground, 
but  with  mutual  respect  and  courtesy;  and  then  de- 
parted, the  one  party  to  the  East  and  the  other  to 
the  West,  leaving  our  troubles  behind  us,  or  rather, 
having  unloaded  them  in  the  court." 
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©ttwettt  topics. 

[All  communications  Intended  for  the  Editor  should  be  ad- 
dressed simply  to  the  Editor  of  Th*  Albany  Law  Journal. 
AU  letters  relating  to  adrertlsements,  subscriptions,  or  other 
business  matters,  should  be  addressed  to  Tas  Albany  Law 
Journal  Company. J  

WE  have  printed  a  revision  of  two  speeches 
in  favor  of  less  than  twelve  jurors  ren- 
dering a  verdict  in  civil  cases,  the  first  by  Judge 
Edwin  Countryman,  of  Albany,  and  the  second 
by  M.  Warley  Platzek,  of  New  York.  Both 
are  most  interesting  and  instructive  and  show 
a  degree  of  progressive  thought  which  we  would 
have  been  pleased  to  have  noted  in  a  majority 
of  the  convention,  for  the  reason  that  we 
thoroughly  sympathize  with  those  who  are  de- 
sirous of  expediting  matters  in  the  law  and  who 
are  anxious  to  place  litigation  on  a  par  with 
business  affairs  so  far  as  may  be  possible.  In 
appellate  courts  the  whole  number  of  judges 
arc  not  necessary  to  render  a  decision,  and  many 
judgments  in.  the  Court  of  Appeals  have  stood 
or  fallen  by  a  majority  of  one.  If  questions  of 
law  are  determined  on  appeal  by  a  majority  of 
one,  why  should  not  facts  in  civil  causes  be 
settled  by  nine  or  more  jurors?  The  dikasteries 
provided  under  the  system  of  legal  procedure 
of  Pericles  were  a  body  of  from  two  hundred 
to  two  thousand  jurors  who  decided  by  a 
majority  vote  both  the  law  and  the  facts  of  a  case 
submitted  to  them,  and  they  were  uncorrupt, 
public-minded"  and  backed  by  sufficient  force 
in  the  dikastery  itself  to  add  imposing  weight 
to  their  decisions.  In  the  Roman  judicature, 
the  judices  rendered  decisions  in  accord  with 
the  judgment  of  the  majority  of  the  body,  while 
at  Rome  the  judex  was  the  sole  arbiter  of  the 
merits.  The  early  stages  of  the  development 
of  the  system  demonstrate  that  a  majority  of 
witnesses  composing  the  jury  gave  their  deter- 
mination, and  that  common-sense  principles 
that  all  cannot  view  matters  alike  were  carried 
out.  No  one  hesitates  to  say  but  that  there  is 
more  probability  of  reaching  a  true  verdict  by 
requiring  twelve  men  to  accord  in  their  views, 
but  nine  should  reach  such  a  reasonable  agree- 
ment that  justice  will  be  as  well  and  more 
quickly  subserved. 

Vol.  50  —  No.  5. 


Charles  A.  Reed  of  Boston  has  recently 
written  an  article  on  "  Peaceable  Boycotting," 
which  has  been  the  cause  of  much  interesting 
discussion  and  has  aroused  a  great  deal  of  com- 
ment among  lawyers.  The  cause,  or  at  least 
the  incentive,  for  writing  the  article  arose  from 
the  decisions  and  rulings  of  the  United  States 
courts  in  relation  to  the  recent  labor  troubles 
in  the  West,  among  the  employees  of  the  rail- 
roads, and  the  position  of  the  writer  is  tenable 
from  a  logical  as  well  as  from  an  ethical  stand- 
point. Although  Mr.  Reed  expressly  disclaims 
having  ethical  reasons  for  his  arguments,  he 
recognizes  that  a  line  of  conduct  may  have 
every  thing  to  condemn  it  ethically  and  yet  be 
perfectly  legal.  He  says:  "  In  the  struggle  for 
life,  the  law  should  beware  how  it  disarms  one 
party  and  leaves  the  other  armed  and  aggres- 
sive. To  demand  that  the  conduct  of  one  sec- 
tion of  the  community  shall  be  governed  by  a 
higher  ethical  standard  than  that  of  others,  is 
to  commit  injustice.  So  that  to  say  that  the 
peaceable  boycott  is  often  oppressive  is  to  say 
nothing  to  the  purpose,  very  many  of  our  in- 
dustrial operations  being  of  the  same  character." 
The  author  points  out  that  property  rights 
should  not  be  allowed  to  encroach  on  personal 
rights,  contending  that  such  is  the  tendency, 
and  maintains  that  history  has  shown  that  the 
great  difficulty  has  been  to  keep  a  high  national 
character  in  citizenship  in  continuity  and  ac- 
cord with  the  increased  material  prosperity  of 
the  people.  The  true  and  proper  incentive  to 
combine  should  be  for  the  interest  of  the  par- 
ties acting  rather  than  from  malice  and  a  de- 
sire to  better  the  condition  of  the  unworthy 
and  incompetent  at  the  expense  of  the  skilled 
artisan,  and  in  the  law,  relief  ought  to  be  given 
the  former  party  while  the  latter  are  properly 
met  by  the  most  unjust  law  that  could  be  en- 
acted or  propounded  by  the  courts. 

The  English  Conspiracy  and  Protection  Act 
of  1875  contains  the  following  provision:  "An 
agreement  or  combination  by  two  or  more  per- 
sons to  do  or  to  procure  to  be  done  any  act  in 
contemplation  or  furtherance  of  a  trade  dispute 
between  employers  and  workmen  shall  not  be 
indictable  as  a  conspiracy  if  such  act  committed 
by  one  person  would  not  be  punished  as  a 
crime."  Mr.  Reed  advocates  this  law,  assert- 
ing that  recent  acts  of  employees  are  in  line 
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with  actions  of  rich  and  powerful  corporations 
combined  as  a  trust  for  the  avowed  purpose  of 
not  only  reducing  wages  of  employees  but  also 
of  controlling  the  prices  of  their  commodities 
in  regulating  the  sale  by  members  of  the  trust 
in  all  parts  of  the  country. 

The  whole  vein  of  Mr.  Reed's  ideas  are  novel 
and  entertaining  and  have  more  legal  force  and 
perspicuity  than  would  at  first  appear.  It  cer- 
tainly is  true  at  the  present  time  that  a  few 
persons  can  get  together  to  counsel,  and  it  is 
possible  for  them  to  form  trusts  to  control  the 
market,  while  the  employees  will  be  prosecuted 
for  similar  acts  or  for  attempting  any  defense 
to  the  master's  action. 


It  may  be  claimed  that  law  can  never  inter- 
fere as  between  the  master  and  servant,  yet- 
with  our  recollections  of  the  loss  of  life  and 
property  to  the  innocent  as  well  as  to  the  guilty, 
it  may  not  seem  immaterial  to  suggest  as  a  mat- 
ter of  public  benefit  that  national  and  State  tri- 
bunals may  be  constituted,  empowered  not 
only  to  hear  questions  of  arbitration  before 
them,  but  also  to  compel  the  enforcement  of 
their  judgments  when  all  conciliatory  measures 
have  failed.  Personal  rights  are  unabridged 
until  an  action  of  the  individual  becomes  det- 
rimental to  the  interest  of  society,  then  the  act 
is  prohibited  by  law,  a  restraint  is  placed  on 
the  prior  right  and  all  must  submit  either  under 
force  or  are  restrained  by  the  moral  support 
given  to  law  by  the  community. 

In  respect  to  property  rights,  the  old  and 
threadbare  sacredness  of  real  estate  still  clings 
to  the  laws  of  every  State  and  nation  and  it  is 
asserted  that  an  accumulation  made  under  the 
protection  of  the  law  must  be  shielded,  how- 
ever despotic  may  be  the  will  of  the  owner  to 
employees.  But  when  property  rights  menace 
the  public  weal,  how  long  will  they  be  upheld 
and  maintained  ?  The  author  of  a  scheme  to 
settle  the  difficulties  of  both  parties  will  be  re- 
ceived with  open  arms,  but  he  certainly  must 
promulgate  a  plan  which  would  abridge  prop- 
erty and  personal  rights  in  some  equitable  pro- 
portion. 

The  law,  stating  it  broadly,  is  that  one  or 
more  parties  shall  not  order  or  direct  men  to 
desist  from  work  unless  he  or  they  occupy  a 
position  of  trustee  for  the  men  thus  directed. 


Thus  a  man  who  merely  for  his  own  benefit 
persuaded  others  to  desist  from  working  would 
be  guilty  under  our  law,  but  the  real  question 
at  issue  in  controversies  between  labor  and 
capital  is  to  equitably  settle  difference  without 
injury  to  property  and  loss  of  commercial  and 
industrial  wealth  rather  than  to  measure  out 
punishments  to  individuals.  We  believe  that 
a  tribunal,  so  constituted  as  to  be  able  to  reach 
at  once  the  place  when  differences  might  arise 
and  which  had  the  authority  to  examine  into 
the  merits  of  the  case  and  report  before  the 
break  happened,  would  receive  such  moral  sup- 
port from  society  all  over  the  country  as  to 
prevent  the  party  in  the  wrong  from  proceed- 
ing as  before,  and  would  stop  many  troubles 
which  arise,  because  of  the  fear  of  such  an  ex- 
posure to  the  public,  promptly  and  authorita- 
tively, of  the  existing  evils  of  one  or  the  other 
side.  Also,  the  employer  or  employee  should  be 
compelled  to  give  a  reasonable  notice  to  the 
other  of  a  shut-down  or  strike.  The  evident 
weakness  of  such  a  scheme  rests  principally  on 
the  absence  of  the  power  to  make  a  decree  by 
the  tribunal  or  the  proper  execution  of  the  de- 
cree, if  one  might  be  authorized  by  law,  and 
that  the  determination  of  the  court  would  only 
have  the  moral  support  of  the  people,  for  un- 
doubtedly men  are  now  protected  by  law  and 
are  unwilling  to  submit  to  an  examination  into 
their  affairs  which  they  consider  the  public 
have  no  interest  in,  forgetting  that  the  presence 
of  members  is  the  guaranty  to  them  of  the  exe- 
cution of  the  laws  and  individual  safety. 
Progress  will  be  great  in  these  matters  of  arbi- 
tration and  the  public  welfare  may  demand  the 
infringement  of  property  rights,  and  when  the 
occasion  arises,  it  will  be  legal  because  neces- 
sary.   

A  recent  decision  under  the  Income  Tax  in 
England  is  entitled  Anglo-Continental  Guana 
Works  v.  Bell,  and  is  interesting  in  view  of  the 
chance  of  the  enactment  of  a  measure  of  the 
same  nature  in  this  country.  The  question  in- 
volved was  whether,  under  the  English  law, 
the  cost  of  short  loans  obtained  from  bankers 
ought  to  be  deducted  before  the  profits  of  a 
business  can  be  ascertained.  Matthew,  J.,  in 
his  opinion,  cites  Gresham  Life  Assurance  So- 
ciety v.  Styles,  where  Lord  Halsbury  holds  very 

clearly  that  the  question  under  such  an  act  is 
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the  profits  of  the  business  and  not  of  the  indi- 
vidual partners.  Cave,  J.,  concurs  in  his  opinion 
and  says  that  the  gains  of  the  trade  are  quite 
independent  of  the  question  of  how  the  capital 
money  is  found  ;  that  the  profits  of  the  business 
are  those  which  are  made  by  legitimate  trading 
after  paying  the  necessary  expenses  which  have 
to  be  incurred,  and  that  consideration  cannot 
be  taken  of  the  fact  that  the  trader  has  to  bor- 
row some  portion  of  the  money  which  is  used 
in  the  business.  The  history  of  the  English 
Income  Tax  has  been  replete  with  ingenious  at- 
tempts to  reduce  the  amount  of  profits  returned 
as  taxable  under  the  act.  In  Forder  v.  Handy- 
side,  a  company  laid  aside  a  certain  sum  of 
money  each  year  to  renew  and  repair  their 
buildings  and  machinery  on  the  theory  that 
such  a  reduction  of  their  taxable  receipts  was 
legitimate  as  there  was  yearly  so  much  depletion 
of  their  capital.  In  Knowles  v.  McAdam,  a  col- 
liery company  tried  to  reduce  their  taxable 
profits  by  claiming  that  as  they  had  mined 
;£io,ooo  worth  of  coal,  their  capital  was  ex- 
hausted to  that  extent  and  they  should  be  al- 
lowed to  deduct  that  sum  from  the  amount  of 
their  net  income.  In  Watney  v.  Musgrave,  a 
brewing  company  had  bought  the  leases  of 
some  public  houses,  even  giving  premiums  for 
some  places  where  their  tenants  sold  only  their 
beer,  and  it  was  claimed  by  the  corporation  that 
the  amount  of  the  premiums  ought  to  be  al- 
lowed as  a  reduction  of  the  profits  of  the  busi- 
ness, as  the  moneys  expended  represented  no 
capital  but  was  clearly  a  proper  disbursement. 
Each  of  these  claims  were  disallowed.  A  very 
interesting  case  arose  in  Gilbertson  v.  Ferguson, 
7  Q.  B.  D.  562.  The  Imperial  Ottoman  Bank 
was  a  corporation  carrying  on  business  as  banks 
in  Constantinople  with  branch  houses  in  Lon- 
don and  Paris  and  the  dividends  of  the  bank 
were  payable  at  any  of  its  offices.  In  1875 
many  of  the  coupons  were  paid  in  London,  in 
fact  more  than  represented  the  profits  earned 
on  the  shares  held  in  England.  The  late  Lord 
Bramwell  wrote  the  opinion,  which  held  that 
the  profits  made  abroad  were  taxable  in  a  pro- 
portion as  the  amount  of  value  of  shares  owned 
in  England  was  to  total  value  of  stock  of  the 
company.  The  merits  of  the  proposed  act  we 
are  unwilling-  to  discuss,  but  the  passage  of 
such  a  statute  would  at  least  lead  to  a  very  in- 
teresting line  of  decisions  to  determine  its  exact 


meaning  and  intent,  while  the  English  decisions 
on  a  kindred  measure  give  us  a  small  idea  of 
the  issues  which  may  be  raised. 


Hon.  John  W.  Stayton,  chief  justice  of  the 
Supreme  Court  of  Texas,  was  a  credit  to  the 
State  of  Kentucky,  of  which  he  was  a  native, 
as  well  as  to  the  State  of  his  adoption.  He 
was  born  in  1830,  was  left  an  orphan  at  four- 
teen, and  was  reared  by  an  uncle,  whom  he 
helped  in  fafmwork  until  seventeen  years  of 
age.  He  wished  to  secure  an  education,  but 
his  guardian  thought  it  inexpedient  to  spend 
young  Stayton's  limited  means  in  that  way. 
The  youth  thereupon  entered  a  blacksmith  shop, 
served  a  four  years'  apprenticeship,  and  while 
learning  the  trade  pursued  at  night  a  course  of 
private  study  and  reading.  At  twenty-one  he 
began  reading  law,  and  in  March,  1856,  gradu- 
ated from  the  law  department  of  the  University 
of  Louisville,  with  a  degree  of  bachelor  of  laws. 
The  same  year  he  removed  to  Texas  and  soon 
obtained  prominence  at  the  bar.  When  the 
war  broke  out  he  entered  the  Confederate  army 
as  a  private,  but  soon  rose  to  the  rank  of  cap- 
tain, and  served  in  that  capacity  until  the  close 
of  the  war.  He  served  in  the  Texas  Constitu- 
tional Convention  in  1875  ar*d  has  been  chief 
justice  of  the  Supreme  Court  since  1888.  The 
Texas  papers  say  his  death  is  a  great  loss  to 
the  judiciary  of  the  State. 


The  London  Law  Times  contains  an  article  on 
"  American  Lessons  to  English  Lawyers," 
which  topic  is  suggested  by  the  address  of  the 
Hon.  Tracy  C.  Becker  to  the  Albany  Law 
School.  The  Times  says:  "  On  no  single  occa- 
sion throughout  the  year  are  lawyers  of  stand- 
ing and  experience  found  giving  instruction,  in- 
stilling high  aims,  discouraging  sordid  and 
debasing  practices."  The  great  and  increasing 
interest  of  the  best  lawyers  in  raising  the  stand- 
ard of  the  bar  by  practical  action  in  not  only 
addressing  graduating  classes  but  also  lecturing 
in  law  schools  for  no  remuneration  or  for  a  very 
inadequate  sum  is  one  of  the  most  pleasing 
characteristics  of  the  American  legal  profes- 
sion.   

Of  the  fifteen  chief  justices  of  England  from 
1689  to  1894,  nine  died  in  office,  whilst  three 
only  resigned  and  three  became  lord  chancellor. 


72 


THE  ALBANY  LAW  JOUENAL. 


TRIAL    BY   JURY. 

THE  judiciary  committee  of  the  Constitutional 
Convention  reported  that  no  amendment  should 
be  made  to  the  existing  provision  of  the  Constitu- 
tion relating  to  trial  by  jury. 

Mr.  Countryman  said: 

Mr.  President  :  As  one  of  the  unfortunate  mem- 
bers of  the  judiciary  committee  who  was  unable  to 
agree  with  the  report  which  is  now  the  subject  of 
consideration,  it  may  be  well  that  I  should  explain 
the  reasons  which  prompted  me  to  dissent  from  that 
report.  I  ought  perhaps  to  say,  in  view  of  the 
suggestions  that  have  been  made  in  the  course  of 
the  discussion,  that  there  were  only  eleven  mem- 
bers of  the  committee  who  voted  upon  this 
final  report,  seven  in  favor  and  four  in  opposition ; 
so  that  no  impression  should  go  out  that  only 
four  out  of  seventeen  dissented  from  it.  I  shall 
make  no  remarks  upon  any  of  these  proposed 
amendments  to  the  Constitution  excepting  that 
which  relates  to  the  abolition  of  the  rule  of  una- 
nimity in  the  jury,  and  provides  that  three- fourths 
of  the  jury  may  render  a  verdict  in  civil  actions. 

It  may  be  proper  at  the  outset  to  refer  to  the  rea- 
sons which  have,  as  I  suppose,  prompted  the  limita- 
tion of  this  proposed  amendment  to  civil  actions. 
In  some  countries  the  rule  of  unanimity  has  been 
abolished  in  criminal  cases  and  not  in  civil  cases, 
and  in  other  States  and  countries  the  rule  has  been 
changed  in  civil  actions,  while  it  has  been  retained 
in  criminal  cases.  To  my  mind  there  is  a  good  rea- 
son for  such  a  distinction,  and  it  is  found  in  the 
rule  of  evidence  which  obtains  in  the  trial  of  civil 
and  criminal  cases.  That  I  may  not  overstate 
it,  I  have  transcribed  from  the  standard  author, 
Prof.  Qreenleaf,  what  that  rule  is,  to  which  I  will 
call  your  attention :  "A  distinction  is  to  be  noted 
betweeu  civil  and  criminal  cases  in  respect  to  the 
degree  or  quantity  of  evidence  necessary  to  justify 
the  jury  in  finding  their  verdict.  In  civil  cases 
their  duty  is  to  weigh  the  evidence  carefully  and  to 
find  for  the  party  in  whose  favor  the  evidence  pre- 
ponderates, although  it  be  not  free  from  reasonable 
doubt.  But  in  criminal  trials  the  party  accused  is 
entitled  to  the  benefit  of  the  legal  presumption  in 
favor  of  innocence,  which  in  doubtful  cases  is 
always  sufficient  to  turn  the  scale  in  his  favor.  It 
is  therefore  the  rule  of  criminal  law  that  the  guilt 
of  the  accused  must  be  fully  proved.  Neither  a 
mere  preponderance  of  evidence  nor  a  weight  of 
preponderant  evidence  is  sufficient  unless  it  gene- 
rate a  full  belief  of  the  fact  to  the  exclusion  of  all 
reasonable  doubt."  Now,  it  may  well  be  urged  that 
doubt,  or  all  reasonable  doubt,  is  not  removed  on 
the  trial  of  a  criminal  case  where  any  one  of  the 
members  of  the  jury  remains  unconvinced  from  the 
evidence  on  the  question   of  guilt  or  innocence. 


Therefore  it  may  be  entirely  proper  to  insist  upon 
unanimity  in  criminal  cases,  while  we  abolish  it  in 
civil  actions.  We  are  only  bound  in  the  latter  class 
of  cases  to  establish  or  maintain  the  issue  by  a  pre- 
ponderance of  evidence  in  favor  of  one  party  or  the 
other  to  entitle  him  to  a  verdict  of  tho  jury ;  and 
when  we  have  satisfied  the  minds  of  nine  or  ten,  or 
even  a  less  number  of  the  twelve,  that  there  is  such 
a  preponderance  of  evidence  for  one  of  the  parties, 
there  is  no  reason,  I  submit,  in  ordinary  cases  at 
least,  why  such  a  large  majority  of  tho  jury  should 
not  be  allowed  to  render  a  verdict  in  the  action.  It 
must  be  remembered,  sir,  that  it  is  the  duty  of  the 
State  to  furnish  an  efficient  and  effectual  method 
for  the  trial  and  determination  of  civil  causes.  Un- 
less we  furnish  such  a  tribunal  to  the  people  we  fail 
in  our  duty  as  their  representatives  who  are  ex- 
pected to  formulate  the  fundamental  law.  We  arc 
bound,  I  submit,  to  furnish  to  all  litigants  a  method 
of  determining  questions  of  fact  as  well  as  questions 
of  law  which  will  be  effectual,  and  which  will  de- 
cide the  matter  oue  way  or  the  other  in  every  trial. 
Therefore  if  experience  has  shown  that  the  present 
system  of  trial  by  jury  does  not  accomplish  that 
object,  it  is  our  duty  to  look  into  it  and  ascertain 
where  the  defect  lies,  and  apply  the  remedy  as  far 
as  may  bo  in  our  power.  It  is  this  view  of  the  mat- 
ter that  has  suggested  itself  to  my  mind  as  requir- 
ing a  careful  examination  from  us  as  members  of 
this  constituent  body. 

Now,  sir,  I  admit  that  we  should  be  governed  by 
facts,  and  not  by  mere  theories,  in  the  decision  of  this 
question.  I  have  practiced  at  the  bar  something 
over  forty  years,  and  during  all  that  period  of  time 
I  have  been  engaged  more  or  less  in  the  trial  of  jury 
causes;  and  I  think  that  every  member  of  this  body, 
who  is  also  a  member  of  the  bar,  in  deciding  this 
question,  ought  to  look  back  over  his  own  life  and 
recur  to  his  own  experience  for  information  and 
guidance  upon  this  question.  Sir,  I  am  not  op- 
posed to  this  system  of  trial  by  jury ;  I  believe  in  it ; 
I  would  preserve  it;  I  would  perpetuate  it;  but,  if 
possible,  I  would  improve  it,  and  if  it  is  defective, 
not  hand  it  over  to  our  successors  in  precisely  the 
same  form  in  which  we  received  it  from  our  ances- 
tors. This  old  system  of  trial  by  jury  was  not  for- 
mulated in  a  day.  It  was  not  originally  adopted  in 
the  form  of  a  decree  or  statute,  but  it  is  the  result 
of  a  gradual  process  of  evolution  running  back  over 
a  period  of  more  than  a  thousand  years ;  and  it  did 
not  assume  its  present  form  until  a  comparatively 
modern  date.  It  originated  in  conditions  entirely 
different  from  those  which  now  exist,  either  here  or 
in  the  mother  country.  This  system  of  trial  by  jury 
was  originally  merely  a  method  of  obtaining  the 
opinions  of  persons  living  in  the  vicinage  of  the 

parties  to  the  controversy  as  to  the  de 
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to  be  given  to  their  testimony.  The  jurors  were 
mere  witnesses  from  the  neighborhood,  having  no 
knowledge  of  the  matters  in  dispute,  and  listening 
to  no  evidence  in  the  trial  court,  but  were  brought 
in  merely  for  the  purpose  of  testifying  to  the  char- 
acter of  the  parties  to  the  dispute,  and  thus  enabling 
the  tribunal  to  say  whether  or  not  they  were  enti- 
tled to  be  believed.  In  process  of  time  that  was 
changed  so  that  these  jurors  were  called  to  testify 
in  reference  to  the  facts  in  controversy  as  well  as  to 
the  reputation  of  the  parties,  and  it  was  deemed 
necessary  to  have  at  least  twelve  persons  from  the 
vicinage  in  order  to  establish  a  claim  or  defense. 
And  this  rule  of  unanimity,  as  well  as  the  number 
of-  twelve,  was  continued  when  these  jurors  finally 
became  triers  of  fact  instead  of  mere  witnesses  for 
the  parlies.  This  rule  of  unanimity,  I  say,  origi- 
nated in  the  old  practice  of  calling  persons  from  the 
vicinage  who  were  acquainted  with  the  parties  to 
testify  to  their  character;  and  the  fact  that  twelve 
witnesses  were  required  for  that  purpose  does  not 
throw  any  light  upon  the  question  in  controversy 
here  or  afford  any  reason  why  the  same  number 
should  be  retained  when  these  jurors  have  become 
judges  of  fact,  and  do  not  have  any  knowledge 
of  the  parties  or  of  the  matters  in  dispute.  We  do 
not  require  unanimity  in  the  determination  of  ques- 
tions of  law.  We  are  satisfied  to  have  the  courts 
pass  upon  the  most  important  questions  of  law,  in- 
volving public  and  private  right,  by  a  mere  major- 
ity. And  there  are  frequently  cases  going  up  to  the 
courts  of  last  resort,  and  even  to  the  Supreme  Court 
of  the  United  States,  where  an  equal  division  of  the 
judges  decides  the  case  by  an  affirmance.  It  was 
formerly  so  in  this  State.  Prior  to  1870  the  most 
important  questions  might  be  and  were  decided  by 
an  equal  division  of  the  judges  of  our  Court  of  Ap- 
peals. Now,  is  there  any  reason  why  a  majority  of 
the  court  should  be  allowed  to  pass  upon  the  most 
abstruse  and  important  questions  of  law,  while 
unanimity  must  prevail  in  the  jury-box  in  deciding 
all  questions  of  fact?  I  confess,  if  there  be  any,  I 
am  unable  to  discern  or  appreciate  it.  So  much, 
sir,  for  the  principle  involved. 

But  the  question  of  policy  still  remains,  and  it  is 
a  matter  worthy  of  consideration  whether  this  old 
rule  should  not  be  changed,  because  it  is  cumbrous 
and  impracticable.  Now,  every  member  must  judge 
for  himself,  and  be  guided  largely  by  the  results  of 
his  own  experience.  And  I  propose,  with  your  per- 
mission, to  give  my  experience  at  the  barduringthe 
past  year.  In  the  fall  If  1893  I  was  called  upon  to 
assist  as  counsel  in  the  trial  of  a  cause  at  the  Rens- 
selaer Circuit,  known  as  the  Lansingburgh  Election 
Case.  We  were  engaged  for  thirty  days  in  taking 
evidence,  listening  to  arguments,  and  submitting 
the  case  to  the  final  determination  of  the  jury.  The 
result  was  that  the  jury  failed  to  agree,  dividing  on 


party  lines  —  nine  for  the  defendant  and  three  for 
the  relator.  Now,  under  this  rule  that  we  propose 
to  establish,  my  client  would  have  been  beaten  in 
the  case,  but  it  would  have  been  far  better  for  the 
relator  to  have  been  beaten  by  a  verdict  of  the  jury 
than  to  have  had  a  disagreement.  There  were  legal 
propositions  involved  in  the  case  which,  in  the  judg- 
ment of  his  counsel,  were  sufficient  to  entitle  him  to 
a  direction  of  a  verdict,  and  if  we  could  have  ob- 
tained a  verdict  from  the  jury  one  way  or  the  other 
we  would  have  gone  up  to  the  appellate  courts  and 
had  those  questions  decided.  But  as  it  was,  after 
a  trial  of  thirty  days,  and  after  swearing  seven  hun- 
dred and  fifty  witnesses  on  the  part  of  the  relator, 
there  was  an  entire  miscarriage  of  justice,  simply 
because  the  jury  could  not  be  induced  to  come  to  an 
agreement.  Would  it  not  have  been  far  better  for 
all  concerned,  and  a  greater  credit  to  the  adminis- 
tration of  the  law,  if  those  nine  jurymen  could  have 
rendered  a  verdict  for  the  defendant?  Let  mc  call 
your  attention  to  another  case.  In  January  lost,  at 
the  Albany  Circuit,  I  assisted  in  the  trial  of  a  case 
for  the  fourth  time  before  a  verdict  was  rendered, 
and  that  verdict  was  only  obtained  five  days  after 
issues  were  formed  by  the  pleadings.  It  so  hap- 
pened that  only  one  judge  in  this  judicial  district 
was  competent  to  try  the  case,  and  every  time  the 
jury  disagreed  the  parties  had  to  wait  from  a  year 
to  a  year  and  a  half  for  that  judge  to  turn  up  again 
at  the  Circuit  before  it  could  be  retried.  Now,  sir, 
is  not  that  a  most  preposterous  remedy  to  furnish  to 
a  party  who  presents  his  claim  for  adjudication,  to 
turn  him  over  to  four  successive  juries  before  he  can 
get  a  final  verdict,  and  thus  delay  him  five  years  in 
the  court  of  original  jurisdiction?  That  case  is  now 
on  its  way  through  the  appellate  courts,  and  for 
aught  wc  know,  a  new  trial  may  be  granted  either  in 
the  General  Term  or  the  Court  of  Appeals,  and  the 
plaintiff  sent  back  again  to  a  jury  of  twelve  men  to 
ascertain  and  determine  the  disputed  facts.  Why, 
sir,  in  a  case  tried  in  this  city  at  the  Hay  Circuit, 
since  this  convention  has  been  in  session,  we  were 
compelled  to  go  through  a  long  and  tedious  trial  of 
several  days  for  the  second  time  before  a  verdict 
was  rendered  in  the  action.  This  is  my  experience 
with  jury  trials  within  the  post  year,  and  in  this  im- 
mediate vicinity,  and  I  have  no  doubt  that  every 
member  of  the  bar  can  give  similar  illustrations  of 
the  practical  results  of  this  rule  of  unanimity  in  the 
decision  of  questions  of  fact  by  a  jury.  Sir,  I  insist 
that  the  old  guaranty  contained  in  magna  eharta  is 
still  in  force  for  the  protection  of  every  freeman 
within  the  State.  He  is  entitled  to  a  prompt  and 
certain  determination  of  his  claim  before  the  tribu- 
nal provided  by  the  State.  Let  me  advert  to  the 
language  of  the  Constitution  of  Massachusetts  upon 
this  subject:  "  Every  subjectof  this  Commonwealth 
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ought  to  find  a  certain  remedy  by  having  recourse 
to  the  laws  for  all  the  injuries  or  wrongs  which  he 
may  receive  in  his  person,  property  or  character.  He 
ought  to  obtain  right  and  justice  freely  and  with- 
out being  obliged  to  purchase  it,  completely  and 
without  any  denial,  promptly  and  without  any  de- 
lay, conformably  to  the  laws."  That  is  the  consti- 
tutional guaranty  of  Massachusetts  to  the  citizens  of 
that  State,  and  that  is  also  the  implied  guaranty 
contained  in  the  Bill  of  Rights  in  this  State  and  in 
the  existing  Constitution  to  all  suitors  in  our  courts 
of  justice. 

I  insist  that  the  present  system  of  trial  by  jury 
often  results  in  a  total  miscarriage  of  justice.  It 
leads  to  great  and  unnecessary  expense,  both  on  the 
part  of  the  public  and  of  the  parties,  which  ought 
to  be  prevented,  and  this  can  only  be  done  by 
adopting  some  such  modification  as  that  now  pro- 
posed by  allowing  nine,  or,  if  you  please,  ten  or 
eleven,  of  the  jury  to  render  the  verdict.  It  is  en- 
tirely consistent  with  the  system  of  trial  by  jury  that 
such  a  verdict  should  be  received.  Unanimity  does 
not  indicate  in  a  great  number  of  cases  tried  at  the 
Circuit  that  the  jury  have  all  agreed  to  the  verdict, 
at  least  without  a  compromise  of  opinion  or  a  surren- 
der of  their  individual  judgments.  How  often  has 
it  occurred  in  the  experience  of  every  lawyer  that  a 
jury  have  been  out  over  night  and  reported  to  the 
court  in  the  morning  that  they  were  unable  to 
agree,  when  the  court  has  admonished  and  lectured 
them  as  to  their  duties,  suggesting  various  methods 
of  reaching  a  verdict,  and  how  often  it  has  occurred 
that  the  jury,  after  being  sent  out  again,  have  in  less 
than  fifteen  minutes  or  half  an  hour  returned  into 
court  with  their  verdict?  Would  it  not  have  been 
far  better  for  all  concerned,  and  more  just  to  those 
dissenting  jurymen,  to  have  received  in  the  first  in- 
stance the  verdict,  and  recorded  the  dissent  of  the 
minority,  instead  of  forcing  them,  against  their  con- 
sciences, to  subscribe  to  the  verdict? 

There  is  another  reason  why  this  old  rule  ought  to 
be  changed.  I  think,  sir,  that  we  ought  to  repeal  all 
of  the  exemptions  in  relation  to  service  on  juries.  I 
believe  that  every  citizen  competent  to  perform  the 
service  should  be  required  to  take  an  active  part  in 
the  administration  of  justice.  There  is  no  better 
field  open  to  the  average  man,  the  business  man,  the 
plain  man,  the  professional  man,  than  to  spend  a 
certain  portion  of  his  time  in  the  courts  of  justice, 
familiarizing  himself  with  the  principles  of  law  and 
with  the  methods  of  administering  justice.  It  is 
the  best  part  of  his  practical  education  as  a  citizen 
of  this  republic.  The  principal  ground  of  objection 
amongst  business  men  against  serving  on  juries  is 
this  difficulty  of  reaching  an  agreement,  and  this 
liability  to  be  confined  for  days  and  nights  in  the 
jury-room  for  the  purpose  of  forcing  a  verdict  in 


which  they  cannot  conscientiously  concur.  If  we 
make  this  amendment,  if  we  afford  every  reasonable 
facility  to  jurymen  for  the  performance  of  their  du- 
ties, if  we  subject  them  only  to  reasonable  rules  and 
regulations,  if  we  allow  a  reasonable  number  of  the 
jury  to  render  a  verdict  after  a  limited  and  proper 
time  for  deliberation  in  the  jury-room,  we  shall 
not  only  increase  the  efficiency  of  the  system, 
but  render  it  more  popular  in  the  community  at 
large.  Sir,  this  difficulty  in  procuring  an  agree- 
ment of  the  jury  is  not  a  new  subject  of  complaint. 
The  ancient  records  disclose  that  the  same  trouble 
existed  in  the  earlier  ages  of  the  institution.  We  are 
all  familiar  with  the  old  custom  of  confining  jury- 
men without  meat  or  drink  or  fire  until  they  ren- 
dered their  verdict;  and  we  all  know  that  if  they 
failed  to  agree  before  the  close  of  the  Circuit  it  was 
a  common  practice  to  cart  them  about  from  county 
to  county  after  the  judge  until  they  finally  agreed 
upon  their  verdict. 

There  are  many  other  considerations  which  might 
be  adverted  to,  to  which  I  will  not  refer  at  this  late 
hour.  I  only  wish  to  call  attention  a  little  more 
specifically  than  has  been  done  to  the  fact  that  this 
proposed  reform  is  not  merely  the  dream  of  doc- 
trinaires or  of  juridical  philosophers  like  Jeremy 
Bentham  or  William  Forsythe,  or  others  who  have 
beeu  mentioned  here  to-night,  but  that  it  is  the  re- 
sult of  the  experience  of  distinguished  members  of 
the  bar  and  of  eminent  judges  of  the  common-law 
courts  in  England  as  well  as  in  this  country.  This 
rule  of  unanimity  has  been  frequently  recognized 
by  judges  and  lawyers  as  an  anomaly  in  the  law 
which  ought  to  be  abolished.  And  I  call  particu- 
lar attention  to  the  report  of  the  common-law  com- 
mission adverted  to  by  my  friend  from  New  York 
(Mr.  Platzek),  a  commission  appointed  sixty  years 
ago  to  examine  into  the  defects  and  suggest  reme- 
dies in  the  practice  and  procedure  of  the  common- 
law  courts.  My  friend  has  read  the  substance  of 
that  report.  I  wish  merely  to  call  attention  to  the 
names  of  the  members  of  that  commission.  It  was 
a  unanimous  report  of  the  commission,  signed  by 
Mr.  Justice  Bosanquet,  who  was  a  judge  in  the 
Court  of  Common  Pleas;  by  Mr.  Justice  Alder- 
son,  who  was  also  a  member  of  that  court,  and  sub- 
sequently a  baron  of  the  Court  of  Exchequer;  and 
Mr.  Justice  Patterson,  a  judge  for  many  years  of 
the  Court  of  King's  Bench,  and  also  Henry  J.  Ste- 
phen, one  of  the  last  of  the  English  sergeants-at- 
law,  and  the  famous  author  of  the  work  on  Plead- 
ings, to  which  we  are  all  accustomed  to  refer  when 
we  wish  to  trace  to  its  origin  a  principle  of  any 
rule  of  pleading  by  which  we  are  still  governed  in 
our  practice.  These  were  old  counsellors  and  dis- 
tinguished practitioners  at  the  common-law  bar, 

who  united  their  experience  as  judges  on  the  bench 
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to  their  experience  as  members  of  the  bar,  and  they 
all  concur  in  asking  for  the  abolition  of  this  rule  of 
unanimity.  We  do  not  propose  any  revolutionary 
change  in  this  old  system  of  trial  by  jury.  I  would 
not  revolutionize  it;  I  would  by  all  means  preserve 
it;  but  there  is  no  reason  why,  if  any  practical  de- 
fect is  discovered  in  the  operation  of  the  system,  we 
should  not  at  this  day  avail  ourselves  of  an  oppor- 
tunity like  this  to  improve  and  perfect  and  perpet- 
uate it. 

Mr.  Platzek,  of  New  York,  said : 

Hume,  the  historian,  speaking  of  the  jury  sys- 
tem, says:  "An  institution  admirable  in  itself,  and 
the  best  calculated  for  the  preservation  of  liberty 
and  the  administration  of  justice  that  was  ever  de- 
vised by  wit  of  man." 

With  this  I  agree  entirely,  and  at  the  outset  as- 
sert that  it  is  not  my  purpose  to  attack  or  belittle 
the  ancient  and  well-worn  system  of  trial  by  jury. 
On  the  contrary,  it  is  my  intention  to  preserve  it  for 
future  generations,  as  it  has  been  maintained  for 
us,  but  in  the  light  of  past  and  present  experience, 
to  improve  it  by  wiping  out  the  unanimity  rule  and 
substitute  the  provision  that  nine  out  of  twelve,  or 
three-fourths  of  a  jury,  whatever  the  number  may 
be,  shall  be  entitled  to  render  a  verdict,  in  civil 
cases  only.     Pope  said : 

"  The  hungry  judges  soon  a  sentence  sign. 
And  wretches  hang,  that  Jurymen  may  dine." 

And  this  is  what  I  want  to  avoid.  The  propriety 
of  the  rule  of  unanimity  has  been  a  subject  of  grave 
doubt  for  more  than  a  century. 

Emlyn,  as  early  as  1730,  in  his  preface  to  the  sec- 
ond edition  of  Howell's  State  Trials,  makes  an  elo- 
quent appeal  for  the  abolition  of  the  rule.  Hallam, 
in  the  supplemental  notes  to  bis  "Middle  Ages," 
designates  it  "  a  preposterous  relic  of  barbarism." 
Dr.  Francis  Lieber,  in  his  "  Civil  Liberty  and  Self- 
Government,"  and  more  particularly  in  an  article  in 
the  American  Law  Register  for  1867,  is  outspoken 
in  his  condemnation  of  the  practice  of  requiring 
unanimous  verdicts.  Bentham,  in  his  "  Essay  on 
the  Art  of  Packing  Juries,"  says  it  could  not  have 
been  the  work  of  calm  reflection,  working  by  the 
light  of  experience,  and  calls  it  "no  less  extraordi- 
nary than  barbarous."  Judge  Cooley,  in  his  edition 
of  filackstone,  characterizes  it  as  "  Repugnant  to  all 
experience  of  human  conduct,  passions  and  under- 
standings," and  further  says  that  "  it  could  hardly, 
in  any  age,  have  been  introduced  into  practice  by  a 
deliberate  act  of  the  Legislature." 

Mr.  Justice  Miller  of  the  United  States  Supreme 
Court,  in  an  elaborate  and  learned  article  says:  "  I 
am  of  opinion  that  the  system  of  trial  by  jury 
would  be  much  more  valuable,  much  shorn  of  many 
of  its  evils,  and  much  more  entitled  to  the  confi- 


dence of  the  public,  as  well  as  of  the  legal  and  ju- 
dicial minds  of  the  country,  if  some  number  less 
than  the  whole  should  be  authorized  to  render  a 
verdict.  I  would  not  myself^be  willing  that  a  bare 
majority  should  be  willing  to  do  this.  There  could 
be  but  little  difference  in  the  confidence  which 
would  bo  reposed  by  the  court,  the  public  or  the 
parties,  in  the  opinion  of  five  men  or  of  seven.  It 
should  be  something  more  than  a  bare  majority.  If 
the  jury  is  to  consist  of  twelve  men,  I  certainly 
would  not  be  willing  that  its  verdict  should  repre- 
sent less  than  eight,  which  is  two-thirds,  or  pref- 
erably, nine,  which  is  three-fourths.  Many  of  what 
are  called  mistrials,  produced  by  a  failure  of  the 
jury  to  render  a  verdict,  would  be  avoided  if  the 
power  were  given  to  nine  or  eight  to  render  a  ver- 
dict, instead  of  requiring  them  all  to  unite  in  it,  and 
such  a  verdict  would  be  entitled  to  as  much  confi- 
dence as  if  it  were  unanimous.  In  respect  to  civil 
actions,  where  the  question  at  issue  is  the  right  to 
specific  property  or  to  damages  for  failure  to  fulfill 
a  contract,  or  tax  torts  against  the  person  or  prop- 
erty of  the  plaintiff,  this  approach  to  perfect  justice 
is  perhaps  as  near  as  the  fallibility  of  human  nature 
permits,  and  the  change  removes  a  serious  objection 
to  the  trial  by  jury,  the  one  which  stands  out  as 
almost  without  support  and  reason  or  experience." 

Mr.  Justice  Cockburn  remarked:  "Our  ancestors 
insisted  on  unanimity  as  the  essence  of  a  verdict, 
but  were  unscrupulous  how  that  unanimity  was  ob- 
tained; whether  the  minority  gave  way  to  the  ma- 
jority, or  the  reverse,  appeared  to  them  a  matter  of 
indifference." 

A  commission  on  the  courts  of  common  law,  ap- 
pointed in  1830,  as  a  result  of  the  English  law- 
reform  movement,  led  by  Bentham,  Brougham  and 
others,  commented  on  the  unanimity  rule  as  follows : 
"  It  is  difficult  to  defend  the  justice  or  wisdom  of 
the  principle  (of  unanimity).  It  seems  absurd  that 
the  rights  of  a  party  in  questions  of  a  doubtful  and 
complicated  nature  should  depend  on  bis  being  able 
to  satisfy  twelve  persons  that  one  particular  set  of 
facts  is  the  true  one.  This  necessity  must  fre- 
quently lead  to  improper  compromise  (among  the 
jurors)  of  their  respective  opinions.  The  interests 
of  justice  seem  manifestly  to  require  a  change  of 
our  law  upon  this  subject.  We  propose  that  the 
jury  shall  not  be  kept  in  deliberation  longer  than 
twelve  hours,  unless  at  the  end  of  that  period  they 
unanimously  concur  to  apply  for  further  time.  At 
the  expiration  of  the  twelve  hours  of  such  pro- 
longed time,  if  any  nine  of  them  concur  in  giving  a 
verdict,  such  verdict  shall  be  entered  on  record  and 
shall  entitle  the  party  in  whose  favor  it  is  given  to 
judgment." 

I  shall  now  call  attention  to  the  rule  which  gov- 
erns in  all  foreign  nations  on  the  face  of  the  earth, 
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except  England  and  America.  The  jury  system  is 
undoubtedly  of  Saxon  origin,  and  England  and 
America  stand  alone  in  support  of  the  unanimity 
rule  of  all  the  countries  on  the  earth.  In  Scotland, 
prior  to  1815,  an  agreement  of  two-thirds  of  the  jury 
was  sufficient.  Then  the  English  system  was  intro- 
duced, and  went  into  effect  in  1830,  but  gave  such 
general  dissatisfaction  that  in  1854  the  unanimity 
rule  was  relaxed  by  a  constitutional  provision  that, 
if  after  six  hours'  deliberation  a  verdict  was  re- 
turned by  nine  of  the  twelve  jurors,  it  should  be  ef- 
fectual. 

In  France  the  jury  system  was  established  in  1871, 
after  the  French  revolution,  and  requires  only  the 
majority  of  two-thirds  to  render  a  verdict  in  both 
criminal  and  civil  cases. 

In  Italy  and  in  Germany  a  majority  verdict  is  suf- 
ficient, while  in  Austria  the  requisite  number  is 
eight,  or  two-thirds. 

The  Code  of  Criminal  Procedure  for  British  India, 
reported  by  Sir  James  Stephens,  provides  that  if 
the  jury  are  not  unanimous,  the  judge  may  requiro 
them  to  retire  for  further  deliberation,  and  after 
such  period  as  the  judge  considers  reasonable,  the 
jury  may  deliver  their  verdict,  though  they  are  not 
unanimous.  When,  in  a  case  tried  before  the  High 
Court,  the  jury  arc  unanimous  in  their  opinion,  or 
where  as  many  as  six  are  of  the  same  opinion,  and 
the  judge  agrees  with  them,  the  judge  shall  give 
judgment  in  accordance  with  that  opinion. 

By  the  Code  of  Bahama  Islands  it  is  provided 
that  in  all  criminal  cases  other  than  capital,  and  in 
all  civil  cases,  a  verdict  may  be  returned  by  two- 
thirds  of  the  jury. 

I  shall  now  refer  to  constitutional  provisions 
within  these  United  States  where  the  unanimity 
rule  has  been  broken. 

In  Louisiana,  whose  jurisprudence  is  based  on  the 
civil  law,  the  Constitutional  Convention  in  that 
State,  held  in  1879,  provided  that  three-fourths  of 
the  jury  may  render  a  verdict,  and  in  1880  the  Leg- 
islature of  that  State  so  ordered. 

The  new  Constitution  of  the  State  of  California, 
passed  in  1879,  also  provided  that  three-fourths  of 
the  jurors  may  render  a  verdict  in  civil  cases. 

Three-fourths  of  the  jury  may  also  render  ver- 
dicts in  civil  cases  in  Idaho,  Nevada  and  South  Da- 
kota. The  Territory  of  Montana  provided  in  1869, 
for  allowing  two-thirds  of  the  jury  to  render  a  ver- 
dict. 

The  new  Constitution  of  the  State  of  Kentucky, 
adopted  in  1892,  allows  three-fourths  of  the  jury  to 
render  a  verdict. 

In  Wyoming  trial  by  jury  is  only  guaranteed  in 
criminal  cases. 

Texas  passed  a  constitutional  amendment  allow- 
ing three-fourths  of  the  jury  to  render  a  verdict. 


The  Code  of  Civil  Procedure  of  the  State  of  New 
York,  section  1009,  provides  that  a  party  may  waive 
his  rights  on  trial  of  a  question  of  fact  by  jury,  first, 
by  non-appearance  at  the  trial;  second,  by  written 
waiver;  third,  by  oral  consent  in  open  court; 
fourth,  by  acquiescing  in  adverse  party  moving  to 
proceed  to  trial  without  a  jury ;  and  that  has  been 
sanctioned  by  the  Court  of  Appeals  in  109  N.  T.  468. 

Judge  Lorenzo  Sawyer,  United  States  Circuit 
judge,  ninth  judicial  circuit,  comprising  California, 
Oregon  and  Nevada,  said:  "All  who  have  spoken 
of  the  operation  of  these  provisions  in  California 
and  Nevada,  lawyers,  judges  and  laymen,  have  com- 
mended the  change,  and  I  have  often  heard  conver- 
sation on  the  subject.  I  should  be  glad  to  have  the 
provision  applicable  to  national  courts,  and  this  is 
the  view  of  some  of  the  district  judges  in  my  cir- 
cuit." 

Chief  Justice  Cawley,  of  Nevada,  said:  "The 
verdict  of  nine  out  of  twelve  has  worked  well  in  this 
State.  It  is  approved  by  the  people  as  well  as  by 
the  members  of  the  bar  and  judges  of  the  courts. 
It  aids  in  the  administration  of  justice  by  prevent- 
ing an  obstinate  man,  whose  natural  disposition  is  to 
differ  from  his  fellow  men,  from  hampering  a  jury 
and  preventing  a  verdict  solely  upon  that  ground. 
If  nine  men  out  of  twelve  impartial  men  upon  fair 
and  honest  reasoning,  and  all  influenced  by  proper 
motives  in  their  desire  to  reach  the  justice  of  the 
case,  agree  upon  a  verdict,  is  not  the  end  impar- 
tially attained  by  accepting  such  a  verdict?  We  do 
not  require  the  unanimity  in  decisions  of  courts; 
why  require  it  from  juries?  " 

Judge  Gray  said:  "It  would  greatly  forward  the 
interests  of  the  people.  It  is  a  step  in  the  right 
direction,  which  should  long  since  have  been 
taken." 

Judge  Earl  said :  "I agree  that  in  civil  and  minor 
criminal  cases  unanimous  verdicts  should  not  be 
required.  In  such  cases  I  think  it  would  be  safe  to 
allow  the  judge  to  receive  a  verdict  from  nine  out 
of  twelve.  I  say  '  allow  the  judge.'  He  should  not 
receive  such  a  verdict  unless  it  also  has  his  concur- 
rence. Unless  he  thinks  it  is  just  and  right  to  take 
such  a  verdict,  then  the  verdict  should  be  unani- 
mous. In  the  case  of  felonies,  I  think  it  would  be 
safe  and  wise  to  let  the  judge,  in  his  discretion, 
take  the  verdict  of  eleven  jurors,  so  that  one  stub- 
born or  corrupt  juror  cannot  defeat  a  verdict." 

I  have  read  considerable  on  this  question ;  I  know 
the  thought  and  written  expression  of  jurists  and  writ- 
ers for  more  than  a  century,  and  I  can  say,  as  the  result 
of  that  study,  that  those  men  who  have  elevated  our 
profession,  who  have  made  the  law  a  science,  are 
all  agreed  that  the  rule  requiring  the  unanimous 
verdict  is  wrong,  and  not  intended  to  mete  out  jus- 
tice, but  more  frequently  to  defeat  it.  I  have  read 
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and  reasoned  upon  the  causes  for  and  against,  as- 
signed by  writers  and  jurists.  I  may  be  wrong,  and 
certainly  I  shall  not  claim  that  I  am  infallible,  but 
as  that  study  and  reasoning  addresses  itself  to  my 
understanding,  I  do  not  find  a  single  substantial 
reason  assigned  by  those  men  who  have  written  or 
spoken  in  favor  of  the  rule  requiring  a  unanimous 
verdict,  which  seems  consistent.  The  strongest  ar- 
gument which  appears  to  run  throughout  the  whole 
current  of  writings  upon  the  questions,  and  which 
the  opponents  hammer  at  and  talk  at  and  write 
about,  is  that  where  the  rule  requires  a  unanimous 
verdict  it  impresses  a  solitary  individual  with  the 
importance  of  his  position  and  imposes  upon  him  a 
more  sacred  obligation. 

I  say  that  if  you  wipe  out  the  rule  requiring  a 
unanimous  verdict  the  jury-fixer  will  have  lost  his 
vocation.  It  is  harder  and  dearer  to  buy  three  men 
than  to  buy  one ;  and  besides,  I  cannot  see  the  wis- 
dom of  the  argument  that  this  one  man  can  mctc 
out  justice,  but  that  eleven  cannot.  Does  it  not 
look  queer  to  you  that  if  nine  men,  on  their  oaths, 
listening  to  a  state  of  facts  presented  to  them,  sol- 
emnly in  court,  when  they  are  in  the  jury-box, 
have  practically  made  up  their  minds  before  they 
leave  that  jury-box  what  their  verdict  will  be,  that 
it  should  be  within  the  power  of  one  man  to  cause 
a  mistrial,  a  miscarriage  of  justice?  Is  it  not  fair 
to  assume  that  if  nine  men  reach  a  conclusion  based 
upon  facts  from  their  own  consciences,  that  that 
should  be  enough  in  a  civil  action,  and  that  no  one 
or  two  or  three  men  should  be  enabled  or  empow- 
ered to  stand  in  the  way  of  the  rendition  of  a 
verdict  by  nine?  And  I  say  that  in  the  light  that 
there  shall  be  twelve  honest  men  in  the  jury-room, 
eliminating  entirely  for  the  purposes  of  the  argu- 
ment the  clement  of  corruption  or  influence  dishon- 
estly exerted. 

Now,  Mr.  President,  I  do  not  ask  any  radical 
change.  I  am  not  attempting  to  destroy  the  jury 
system,  to  undermine  or  weaken  it.  I  want  to 
strengthen  and  improve  it,  to  hand  it  down  to  future 
generations,  sacred,  but  in  an  improved  state,  in  the 
light  of  the  present  age,  education  and  experience. 
I  know  of  but  one  reason  to-day  that  will  prevent 
this  convention  from  adopting  this  amendment,  de- 
stroying the  unanimity  rule,  and  that  is  this :  An- 
cient history,  sacred  tradition.  It  has  worked  well 
for  one  thousand  two  hundred  years,  and  therefore 
it  must  go  on  forever.  I  revere  every  thing  that  is 
old,  provided  that  it  is  right;  and  even  if  it  is  not 
entirely  right,  and  I  can  find  no  substitute  for  it,  I 
am  willing  to  stand  by  and  approve  of  it  because  of 
the  trial  it  has  had.  But  if  it  is  possible  to  improve 
that  which  is  old  and  which  is  sacred,  which  is 
traditionary,  why  should  we  hesitate  because  it  is 
old? 


LIMITATION  OF  FEDERAL   AUTHORITY. 

FROM  the  very  establishment  of  our  government 
there  have  been  present  in  our  national 
life  two  theories  as  to  the  relations  which  exist  be- 
tween the  States  and  the  nation,  and  correspond- 
ing to  these  theories,  two  schools  of  constitutional 
interpretation,  one  of  which  may  be  called  the 
nationalistic,  the  other  the  States'  rights  school. 
The  former  has  always  contended  for  national  su- 
premacy, the  latter  for  State  sovereignty. 

In  a  long  line  of  decisions,  extending  from 
United  States  v.  Vigol,  2  Dall.  346,  decided  by  the 
United  States  Circuit  Court  for  the  Pennsylvania 
District,  in  1795,  in  which  it  was  held  that  an  in- 
surrection of  an  armed  force,  the  object  of  which  is 
to  suppress  the  office  of  excise  and  render  void  and 
ineffectual  the  act  of  Congress  for  the  collection  of 
the  internal  revenue  is  high  treason  ;  and  Hylton  v. 
United  States,  3  Dall.  171,  decided  by  the  United 
States  Supreme  Court  the  following  spring,  which 
held  that  the  tax  on  carriages  under  the  act  of  Con- 
gress of  June  6,  1794,  was  not  a  direct  tax,  and 
therefore  not  in  violation  of  the  constitutional  pro- 
vision requiring  direct  taxes  to  be  apportioned 
among  the  several  States  according  to  their  respect- 
ive populations;  down  to  the  late  case  of  Monon- 
gahela  Navigation  Co.  v.  United  States,  148  U.  S. 
312,  decided  in  the  fall  of  1892,  in  which  it  is  said, 
as  it  had  been  previously  said  again  and  again,  that 
"Congress  has  supreme  control  over  the  regulation 
of  commerce,"  the  United  States  courts  have  sup- 
ported the  power  and  authority  of  the  central 
government,  and  the  supremacy  of  the  nation  over 
the  State.  There  have  been  of  course  objections 
and  dissent,  heated  controversy  and  war;  but  the 
ultra  State  rights  doctrine  has  received  little  en- 
couragement from  the  judiciary.  But  it  has  again, 
after  thirty  years,  raised  its  head  to  preach  "  bloody 
insurrection,"  and  to  deny  the  authority  of  the 
United  States  government  to  enforce  its  own  laws. 
"The  people,"  in  whom  resides  all  ultimate  sover- 
eignty, have  expressly  conferred  upon  Congress, 
inter  alia,  these  powers:  (1)  To  regulate  commerce 
with  foreign  nations,  and  among  the  several  States, 
and  with  the  Indian  tribes.  (2)  To  establish  post- 
offices  and  post-roads.  The  same  people  have  also 
expressly  declared  that  the  President  "shall  take 
care  that  the  laws  be  faithfully  executed." 

By  law,  every  railroad  is  a  post-road  and  must, 
when  required,  carry  the  United  States  mails,  at  a 
price  not  to  exceed  that  fixed  by  Congress  (R.  S., 
U.  S.,  §  3964),  and  "  any  person  who  shall  know- 
ingly and  wilfully  obstruct  or  retard  the  passage  of 
the  mail,  or  any  carriage,  horse,  driver  or  carrier 
carrying  the  same  shall,  for  every  such  offense,  be 
punishable  by  a  fine  of  not  more  than  one  hundred 

dollars."     R.  S,  U.  8.,  §  8995. 
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It  is  provided  by  the  statutes  of  the  United  States 
that  the  courts  or  the  United  States  "shall  have 
power  to  punish  by  fine  or  imprisonment,  at  the  dis- 
cretion of  the  court,  contempts  of  their  authority 
and  the  disobedience  or  resistance  by  any  officer, 
or  by  any  party,  juror,  witness  or  other  person,  to 
any  lawful  writ,  process,  order,  rule,  decree  or  com- 
mand of  said  courts.     R.  8.,  U.  8.,  §  725. 

Many  of  the  western  railroads  arc  in  the  hands  of 
receivers  appointed  by  the  United  States  courts. 
Being  an  officer  of  the  court  his  possession  is  the 
possession  of  the  court  (Robinson  v.  Atl.  &  Gt. 
West.  Ry.  Co.,  66  Penn.  St.  160),  and  any  one  who  in- 
terferes with  his  possession  and  management  of  the 
property,  or  attempts  to  interfere  therewith,  is 
guilty  of  contempt  of  court  (De  Visser  v.  Black- 
stone,  6  Blatchf.  235),  and  punishable  accordingly 
at  the  discretion  of  the  court.  For  the  power  to 
punish  for  contempts  is  inherent  in  all  courts,  and 
exists  independently  of  the  statute.  Its  existence 
is  essential  to  the  enforcement  of  the  court's  writs, . 
orders  and  judgments.  Ex  parte  James  S.  Robin- 
son, 19  Wall   505. 

The  control  of  foreign  and  interstate  commerce  is 
absolutely  and  exclusively  within  the  power  of  Con- 
gress (Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  8.  196),  and  has  no  limitations  other  than  those 
prescribed  by  the  Constitution.  Gibbons  v.  Ogden, 
9  Wheat.  1.  This  control  of  commerce  is  not  only 
provided  for  by  the  Constitution  itself,  but  has  been 
supported  by  the  most  liberal  decisions  of  the  Su- 
preme Court  in  a  line  of  decisions  remarkable  for 
their  force  and  for  the  learning  they  exhibit,  ex- 
tending from  the  time  when  the  genius  of  Chief 
Justice  Marshall  adorned  the  supreme  bench  and 
made  the  opinions  of  the  Supreme  Court  classics  of 
legal  literature,  down  to  the  present  day. 

It  is  a  notorious  fact  that  the  great  railroad  strike 
which  has  so  recently  aroused  the  country  inter- 
rupted interstate  commerce,  interfered  with  the 
carriage  of  the  United  States  mails,  and  also  inter- 
fered with  the  control  and  operation  of  roads  which 
were  in  the  hands  of  receivers.  The  strikers  were 
guilty  of  contempt  of  the  United  States  courts  also, 
by  their  disobedience  of  the  injunctions  issued  by 
those  courts.  Here  then  were  three  different  points 
at  which  the  strikers  came  into  conflict  with  the 
authority  of  the  United  States.  It  has  been  charged 
by  the  governors  of  Illinois,  Missouri,  Texas  and 
Colorado — all  of  whom,  fortunately,  are  members  of 
his  own  political  party — that  President  Cleveland 
transcended  his  powers  in  ordering  the  national 
troops  to  Chicago  without  being  requested  to  do  so 
by  the  governor  of  Illinois,  indeed  even  against  that 
governor's  indignant  protest.  A  few  foolish  labor 
leaders  and  other  thoughtless  or  worse  than  thought- 
less persons  have  even  gone  so  far  as  to  talk  of  im- 


peachment, as  though  the  President  and  his  at- 
torney-general had  beep  guilty  of  some  heinous 
crime.  With  the  most  dangerous  socialistic  views 
advocated  not  only  by  irresponsible  persons  but  by 
those  high  in  political  power  and  position,  we  may 
well,  at  this  juncture,  calmly  consider  where  is  the 
right,  and  where  is  it  the  duty  of  patriotic  Ameri- 
cans to  stand.  One  cause  of  error  on  the  part  of 
some  who  have  criticised  the  President's  action  in 
sending  government  troops  into  Illinois  without 
waiting  to  be  requested  by  Governor  Altgeld  to  do 
so,  is  a  failure  on  the  part  of  the  critics  to  distin- 
guish between  an  insurrection  against  the  govern- 
ment of  the  State  and  an  insurrection  against  the 
government  of  the  United  State$.  In  the  former 
cose  it  might  perhaps  be  the  duty  of  the  President 
to  wait  until  called  upon  for  help  by  the  governor 
of  the  State,  provided  the  insurrection  in  no  way  in- 
terfered with  or  violated  the  laws  of  the  Union. 
The  President's  duty  in  such  case  is  pointed  out  in 
section  5297  of  the  Revised  Statutes  of  the  United 
States,  which  enacts  that — 

In  cam  of  an  insurrection  Id  any  State  against  the  govern- 
ment thereof.  It  shall  be  lawful  for  the  President,  on  applica- 
tion of  the  Legislature  of  such  State,  or  of  the  executive,  when 
the  Legislature  cannot  be  convened,  to  call  forth  such  number 
of  the  militia  of  any  other  State  or  States,  which  may  be  ap- 
plied for,  as  he  deems  sufficient  to  suppress  such  Insurrection; 
or,  on  like  application,  to  employ,  for  the  same  purpose,  such 
part  of  the  land  or  naval  forces  of  the  United  States  as  he 
deems  necessary. 

But  the  late  insurrection  at  Chicago  was  against 
the  government  of  the  nation,  in  contempt  of  the 
Federal  courts,  in  violation  of  Federal  law.  In  such 
case  it  can  never  be  the  duty  of  the  President  to 
wait  until  the  governor,  who  may  be  in  sympathy 
with  the  insurgents,  requests  him  to  enforce  national 
law  and  avenge  the  insult  to  the  nation's  power.  It 
can  never  be  his  duty  to  sit  idly  by  and  see  the 
government  defied  and  the  Union  destroyed  for  lack 
of  power  to  send  government  troops  into  the  sacred 
confines  of  a  sovereign  State  to  enforce  national 
law.  When  the  marshal  is  resisted  in  making 
arrests  or  in  serving  the  writs  and  processes  of  the 
Federal  courts  he  is  empowered  by  statute  to  call 
out  the  pome  comitates  of  the  district  to  assist  him 
in  the  enforcement  of  the  law.  The  duty  of  the 
President  in  case  of  insurrection  against  the  United 
States  is  clearly  set  forth  in  the  Revised  Statutes, 
section  5298  which  is  as  follows : 

•'  Whenever,  by  reason  of  unlawful  obstructions, 
combinations,  or  assemblages  of  persons,  or  rebellion 
against  the  authority  of  the  government  of  the 
United  States,  it  shall  become  impracticable  in  the 
judgment  of  the  President  to  enforce,  by  the  ordinary 
course  of  judicial  proceedings,  the  laws  of  the 
United  States  within  any  State  or  Territory,  it 
shall  be  lawful  for  the  President  to  call  forth  the 
militia  of  any  or  all  the  States,  and  to  employ  such 
parts  of  the  land  and  naval  forces  of  the  Un 
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States  an  he  may  deem  necessary  to  enforce  the 
faithful  execution  of  the  laws  of  the  United  8tates, 
or  to  suppress  such  rebellion  in  whatever  State  or 
Territory  thereof  the  laws  of  the  United  States  may 
be  forcibly  opposed,  or  the  execution  thereof  for- 
cibly obstructed." 

But  the  next  section  (5299)  of  the  United  States 
Statutes  goes  still  further.    It  enacts  that  — 

"  Whenever  insurrection,  domestic  violence,  un- 
lawful combinations,  or  conspiracies  in  any  State  so 
obstructs  or  hinders  the  execution  of  the  laws 
thereof,  and  of  the  United  States,  as  to  deprive  any 
portion  or  class  of  the  people  of  such  State  of  any 
of  the  rights,  privileges,  or  immunities,  or  protec- 
tion, named  in  the  Constitution  and  secured  by  the 
laws  for  the  protection  of  such  rights,  privileges, 
or  immunities,  and  the  constituted  authorities  of 
such  State  are  unable  to  protect,  or  from  any  cause, 
fail  in  or  refuse  protection  of  the  people  in  such 
rights  ;  *  *  *  in  all  such  cases,  or  whenever 
any  such  insurrection,  violence,  unlawful  combina- 
tion, or  conspiracy,  opposes  or  obstructs  the  laws  of 
the  United  States,  or  the  due  execution  thereof,  or 
impedes  or  obstructs  the  due  course  of  justice  under 
the  same,  it  shall  be  lawful  for  the  President,  and 
it  t/tall  be  hit  duty,  to  take  such  measures,  by  the 
employment  of  the  militia  or  the  land  and  naval 
forces  of  the  United  States,  or  either,  or  by  other 
means,  as  he  may  deem  necessary,  for  the  sup- 
pression of  such  insurrection,  domestic  violence  or 
combinations." 

It  was  said  by  the  Fathers  themselves  (The 
Federalist,  No.  29)  that  the  power  to  command 
the  services  of  the  militia  in  times  of  insur- 
rection and  invasion  are  "natural  incidents  to  the 
duties  of  superintending  the  common  defense,  and 
of  watching  over  the  internal  peace;"  and  Mr.  Jus- 
tice Story,  in  delivering  the  opinion  of  the  court  in 
Martin  v.  Mott,  12  Wheat.  19-80,  declared 'that 
'  these '  powers  must  be  so  construed  as  to  the  modes 
of  their  exercise  as  not  to  defeat  the  great  end  in 
view." 

In  the  same  decision  it  is  said  to  be  the 
unanimous  opinion  of  the  court  that  the  authority 
to  decide  whether  the  exigency  calling  for  the  exer- 
cise of  the  President's  powers  under  the  act  of  Con- 
gress has  arisen,  belongs  exclusively  to  the  Presi- 
dent, and  that  his  decision  is  conclusive  upon  all 
other  persons :  and  that  a  militiaman  who  refuses  to 
obey  the  orders  of  the  President  calling  him  into 
the  public  service  is  liable  to  be  court-martialed. 
In  the  opinion  of  Mr.  Justice  Grier,  delivered  in 
the  celebrated  Prize  Cases,  2  Black,  635,  it  is  em- 
phatically said  that  "  the  Constitution  confers  on 
the  President  the  whole  executive  power.  He  is 
bound  to  take  care  that  the  laws  be  faithfully  exe- 
cuted.    He  is  commander-in-chief  of  the  army  and 


navy  of  the  United  States,  and  of  the  militia  of  the 
several  States  when  called  into  the  actual  service  of 
the  United  States.  He  has  no  power  to  initiate  or 
declare  war  either  against  a  foreign  nation  or  a 
domestic  State.  But  by  the  acts  of  Congress  of 
Feb.  28, 1795.  and  3d  of  March,  1807,  he  is  authorized 
to  call  out  the  militia  and  use  the  military  and 
naval  forces  of  the  United  States  in  case  of  invasion 
by  foreign  nations,  and  to  suppress  insurrection 
against  the  government  of  a  State  or  of  the  United 
States." 

If  the  criticism  of  the  President's  action  in  send- 
ing Federal  troops  to  Chicago  be  based  on  his  al- 
leged lack  of  authority  to  do  so,  the  answer  is  that 
the  authority  for  his  action  is  to  be  found  in  the 
Constitution  and  Statutes  of  the  United  States  and 
in  the  decisions  of  the  Federal  judiciary.  If  it  be 
based  upon  an  alleged  lack  of  necessity  for  his 
action  in  the  premises,  then  the  answer  is  that  the 
highest  judicial  authority  has  decided  that  he  is  the 
sole  judge  as  to  the  existence  of  the  exigency  call- 
ing for  his  action,  and  that  bis  decision  is  conclu- 
sive on  all  others.  Jas.  J.  H.  Hamilton, 

Sckanton,  Pbmn. 


"Convicts  who  are  confined  in  American  prisons 
are  allowed  many  more  comforts  and  privileges  than 
the  same  class  of  unfortunates  in  England,"  said 
Howard  L.  Abbott  of  London  to  a  St.  Louis  Qlobe- 
Demoerat  reporter.  "A  man  in  an  English  prison 
is  almost  as  dead  to  the  world  as  he  would  be  in  his 
tomb.  Nothing  in  the  way  of  food  or  reading  mat- 
ter can  be  sent  him  by  his  friends,  and  he  is  never 
permitted  to  see  a  newspaper.  Only  at  long  inter- 
vals can  he  write  or  receive  letters,  and  he  is  never 
allowed  to  speak  unless  addressed  by  an  official  of 
the  prison.  A  prisoner  sentenced  for  three  years 
may  see  a  visitor  once  in  three  months,  and  he  is 
allowed  (o  write  one  letter.  To  men  whose  terms 
are  longer  such  privileges  are  granted  less  often. 
For  the  first  month  the  prisoner's  bed  consists  simply 
■of  a  broad  board  raised  a  few  inches  from  the  floor. 
He  has  no  mattress,  and  the  bed  clothing  consists 
of  a  blanket,  pillow  and  a  couple  of  sheets.  At  the 
end  of  the  month,  if  his  conduct  has  been  all  that 
is  required,  he  is  given  a  mattress  three  nights  a 
week.  Later  he  has  a  mattress  five  nights  a  week, 
and  still  later,  if  his  deportment  continues  absolutely 
perfect,  he  is  allowed  a  mattress  every  night.  His 
food  is  also  regulated  by  the  length  of  time  he  re- 
mains in  prison.  He  commences  with  the  poorest 
and  most  meager  fare  at  first,  which  is  gradually 
changed  for  that  a  little  better  if  his  conduct  is  un- 
exceptionable, but  no  matter  how  well  he  may  con- 
duct himself  his  diet  never  equals  that  given  to  the 
ordinary  prisoner  in  America." 
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FIREMEN  AND  POLICEMEN  MERE 
LICENSEES. 

IN  Bcebler  v.  Daniels,  decided  by  the  Supreme 
Court  of  Rhode  Island,  in  May,  1894  (29  Atl. 
Rep.  0),  it  was  held  that,  in  the  absence  of  a  statute 
as  to  guards,  or  of  an  invitation  upon  premises,  the 
owner  thereof  is  not  liable  to  a  fireman,  who  has 
entered  in  the  course  of  his  duty  at  a  fire,  for  leaving 
an  elevator  well  open,  and  so  stacking  merchandise 
as  to  guide  one  into  it.  The  weight  of  authority 
seems  to  be  in  favor  of  this  as  the  common-law  rule. 
In  Woodruff  v.  Bowen,  in  the  Supreme  Court  of 
Indiana  (October,  1893,  34  N.  E.  Rep.  fll3),  it  was 
held  that  a  fireman,  who,  in  the  course  of  his  duty, 
goes  ou  the  roof  of  a  building  on  fire,  is  a  mere 
licensee  and  is  not  to  bo  considered  on  the  premises 
as  of  right,  or  by  invitation  of  the  owner.  In  the 
Rhode  Island  case  the  court  used  this  language: 
"The  plaintiff  argues  that  it  was  his  duty  to  enter 
the  premises,  and  consequently,  as  an  owner  may 
reasonably  anticipate  the  liability  of  a  fire,  a  duty 
arises  from  the  owner  to  the  fireman  to  keep  bis 
premises  guarded  and  safe.  An  extension  of  this 
argument  to  its  legitimate  result,  as  a  rule  of  law, 
is  sufficiently  startling  to  show  its  unsoundness. 
The  liability  to  fire  is  common  to  all  buildings  and 
at  all  times;  hence  every  owner  of  Vvcry  building 
must  at  all  times  keep  every  part  of  his  property  in 
such  condition  that  a  fireman,  unacquainted  with 
the  place,  and  groping  about  in  darkness  and  smoke, 
shall  come  upon  no  obstacle,  opening,  machine  or 
any  thing  whatever  which  may  cause  him  injury." 
In  the  recent  case  of  Blatt  v.  McBanon,  in  the 
Supreme  Judicial  Court  of  Massachusetts  (36  N.  E. 
Rep.  4G8),  it  was  held  that  a  constable  having  a  civil 
writ  to  serve,  and  eptering  by  a  doorless  opening  a 
tenement  house,  wherein  he  wrongly  supposes  that 
the  person  to  be  served  is,  is  a  mere  trespasser,  and 
cannot  recover  for  injuries  received  by  falling  down 
a  dark  stairway.  But  the  court  is  careful  to  dis- 
tinguish the  rights  and  powers  of  a  server  of  civil 
process  from  those  of  officers  charged  with  the  ex- 
ecution of  warrants  to  arrest  alleged  criminals,  or 
whose  duty  it  is  to  arrest  criminals  without  warrant. 
"In  such  cases  the  officer  may  enter  the  house  of  a 
stranger,  and  search  there  for  the  person  named  in 
his  warrant,  although  that  person  is  not  there,  if 
the  officer  has  reasonable  cause  to  believe  that  the 
person  against  whom  he  holds  the  warrant,  or  whom 
it  is  his  duty  to  arrest  without  a  warrant,  is  in  the 
house."  The  court  cites,  among  other  cases,  Parker 
v.  Barnard,  135  Mass.  116,  wherein  it  was  held  that 
a  police  officer,  entering  a  building  in  the  night- 
time, and  who  was  injured  through  neglect  to  com- 
ply with  a  statute  requiring  elevator  shafts  to  be 
kept  safely  closed,  might  recover  from  the  owner. 
These  Massachusetts  cases  do  not  however  lay  down 


any  essentially  different  doctrine  from  the  Indiana 
and  Rhode  Island  cases  above  referred  to,  as  the 
server  of  civil  process  is  treated  as  an  absolute  tres- 
passer, and  a  policeman,  like  a  fireman,  is  held  only 
a  licensee,  and  his  recovery  permitted  only  under  a 
special  statute. 

In  Learoyd  v.  Godfrey,  138  Mass.  815, it  was  held 
that  a  police  officer  who  enters  upon  premises  at  the 
request  of  a  tenant  for  the  purpose  of  arresting  a 
person  there  engaged  in  disturbing  the  peace,  may 
maintain  an  action  against  the  owner  for  an  injury 
caused  by  their  defective  condition  while  leaving 
them  with  the  offender  in  his  custody.  It  was  fur- 
ther held  that  if  the  appearance  of  premises  is  such 
as  to  indicate  an  open  space  as  the  mode  of  ap- 
proach to  a  certain  portion  thereof,  in  an  action  by 
a  person  lawfully  thereon,  for  an  injury  caused  by  a 
defect  in  such  open  space,  the  jury  would  be  war- 
ranted in  finding,  from  the  absence  of  any  marks 
defining  and  separating  the  approach  proper  from 
the  rest  of  the  space,  that  the  plaintiff  was  properly 
where  he  was  injured.  Here  the  recovery  was  not 
founded  on  a  statute,  but,  on  the  other  hand,  an 
express  invitation  by  a  person  sufficiently  authorized 
seems  to  have  been  given  to  the  policeman  to  enter, 
and  this  circumstance,  it  would  probably  be  argued, 
raised  him  above  the  technical  grade  of  licensee. 

The  necessity  for  statutes  or  ordinances  of  some 
sort  regulating  the  subject,  even  in  small  cities,  is 
very  apparent.  For  New  York  city  the  matter  is 
quite  satisfactorily  covered  for  the  benefit  of  firemen 
by  section  453  of  the  Consolidation  Act,  requiring* 
the  closing  of  hoistways,  well-holes,  trap  doors  and 
iron  shutters  at  the  completion  of  each  day's  busi- 
ness, and  making  any  person  or  persons  culpable  or 
negligent  in  respect  to  complying  with  the  provis- 
ions of  such  section  liable  in  damages  to  an  amount 
not  less  than  $1,000  in  case  of  injury  to  person,  and 
not  less  than  $5,000  in  case  of  death.  See  also  sec- 
tion 487  of  said  act,  providing  generally  for  the 
maintaining  of  trap  doors  in  hoistways,  and  for 
keeping  them  closed  when  not  in  actual  use,  and  Ryan 
v.  Thompson,  6  Jones  &  Spencer,  133,  where  the 
General  Term  of  the  Superior  Court  of  the  city  of 
New  York,  by  Van  Vorst,  J.,  in  passing  upon  a 
similar  ordinance  in  a  policeman's  action  for  dam- 
ages for  injuries  sustained  by  falling  through  an 
open  hoistway,  used  the  following  language:  "A 
breach  of  the  ordinance  under  such  circumstances 
would  be  negligence.  The  violation  of  the  ordi- 
nance being  unlawful,  the  offender  is  not  only  liable 
for  the  penalty  imposed  thereby,  but  also  to  an  ac- 
tion for  damages  in  favor  of  one  injured  through 
the  omission." 

In  the    substantial,    as  distinguished   from  the 
technical  sense  of  the  term,  firemen  and  policemen 
are  by  no  means  mere  licensees.     On  the  contrary, 
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they  are  constantly  under  the  most  absolute  and  im- 
perative duty  to  enter  premises  with  which  they  are 
entirely  unfamiliar,  and  under  circumstances  which 
often  prevent  them  from  using  ordinary  care.  It 
might  be  difficult  to  do  justice  to  owners  of  build- 
ings if  the  licensee  status  had  not  been  uniformly 
imposed  by  cases  decided  at  common  law.  There 
are  endless  possibilities  of  injury,  to  firemen  espe- 
cially, through  slight  defects  or  peculiarities  in 
buildings;  and  if  in  every  such  case  the  whole  ques- 
tion of  the  merits  were  submitted  to  the  jury,  the 
chances  are  that  many  verdicts  would  go  against 
owners  for  casualties  happening  under  circumstances 
that  could  not  reasonably  have  been  foreseen.  But 
certainly  it  is  only  the  part  of  humanity,  and  indeed 
a  necessity  of  the  conditions  of  municipal  life  to 
compel  precautions  against  the  more  obvious  and 
common  sources  of  danger. — New  York  Law  Journal 


Jlbsteacts  of  Recent  Decisions. 

Burglary. — In  Peters  v.  State,  decided  in  the 
Court  of  Criminal  Appeals  of  Texas  in  April,  1804 
(26  S.  W.  Rep.  61),  it  was. held  that  where  a  per- 
son, residing  in  a  livery-stable,  opened  the  unlocked 
door  of  an  oat  bin  at  night,  and  stole  oats  there- 
from, it  was  not  such  a  "  breaking  "  as  to  constitute 
the  crime  of  burglary  under  a  section  of  the  Penal 
Code  of  that  State,  providing  that  where  the  theft 
is  committed  by  an  inhabitant  of  the  house  there 
must  be  an  actual  breaking. 

Carriers  —  passengers  —  negligence  —  ques- 
tion for  jury. — In  Enaction  against  an  electric 
street  railway  company  for  personal  injuries,  plain- 
tiffs evidence  showed  that  he  was  riding  on  the 
foot-board  of  the  motor  car;  that,  in  reaching  into 
his  pocket  for  change ;  be  was  knocked  from  the 
car  by  contact  with  a  trolley  pole,  and  was  run  over 
by  the  trailer;  that  the  distance  from  the  foot-board 
to  the  trolley  pole  was  only  ten  and  a  half  inches ; 
that  he  bad  passed  eight  poles  safely,  but  did  not 
know  of  the  proximity  of  the  poles,  as  his  back  was 
turned  toward  them,  and  as  he  had  never  before 
ridden  over  the  line.  Held,  that  it  was  a  question 
for  the  jury  whether  plaintiff  was  guilty  of  con- 
tributory negligence.  Elliott  v.  Newport  St.  Ry.  Co. 
(R.  I.),  28  Atl.  Rep.  838. 

Guaranty — notice  of  acceptance. — To  charge 
a  guarantor  upon  a  letter  of  guaranty  addressed  to 
a  particular  person,  or  to  persons  generally,  for  a 
future  credit  to  be  given  the  party  in  whose  favor, 
and  at  whose  request,  the  letter  was  drawn,  and  to 
whom  it  was  delivered  by  the  guarantor,  notice 
must  be  given,  within  a  reasonable  time,  to  the  lat- 
ter, that  the  person  giving  the  credit  has  accepted 
or  acted  upon  the  guaranty,  and  has  given  credit  on 


the  faith  of  it.  Such  notice  need  not  be  in  any 
particular  form,  and  may  be  inferred  from  facts  and 
circumstances.  Winnebago  Paper  Mills  v.  Travis 
(Minn.),  58  N.  W.  Rep.  36. 

Insurance  —  conditions  —  breacii.— The  Su- 
preme Court  of  the  United  States  decides  in  Im- 
perial Fire  Ins.  Co.  v.  Coos  County,  14  Sup.  Ct. 
Rep.  379,  that  a  condition  avoiding  the  policy  in 
case  "mechanics  are  employed  in  building,  altering 
or  repairing  the  premises,"  without  notice  to  or 
permission  of  the  insurer,  is  broken,  and  the  policy 
annulled,  by  the  making  of  extensive  alterations 
without  such  notice  or  permission,  irrespective  of 
whether  the  risk  was  in  fact  increased  during  the 
time  of  the  alterations,  or  whether,  if  increased,  the 
increase  continued  at  the  time  of  the  loss.  Mr.  Jus- 
tice Brewer  dissented. 

Married  woman — bite  of  vicious  dog. — A  wife 
living  with  her  husband  on  premises  owned  by  her 
is  not  liable  for  injuries  caused  by  the  bite  of  a 
vicious  dog  kept  on  such  premises,  though  Code, 
§  2345,  provides  that  a  married  woman  shall  be 
alone  liable  for  her  torts.  Strousc  v.  Leiph  (Ala.), 
13  South.  Rep.  667. 

Municipal  corporation — easement  in  street 
— injunction.— As  the  owner  of  a  lot  abutting  on  a 
street  has,  as  appurtenant  to  the  lot,  and  independ- 
ently of  the  ownership  of  the  fee  of  street,  an  case- 
ment in  the  street,  to  its  full  width,  in  front  of  his 
lot,  for  purposes  of  access,  light  and  air,  which  con- 
stitutes property,  therefore  the  maintenance  and 
operation  of  a  railroad  on  any  part  of  the  street  in 
front  of  his  lot  so  as  to  pollute  the  air,  and  thus  de- 
preciate the  rental  value  of  the  premises,  constitutes 
a  positive  invasion  of  property  rights,  for  which  the 
owner  may  maintain  a  private  action ;  and  where 
his  legal  right  is  clear,  and  the  nuisance  or  trespass 
a  continuing  one,  he  may  maintain  an  action  to  en- 
join it.  Qustafson  v.  Humm  (Minn.),  57  N.  W. 
Rep.  1054. 

Mutual  benefit  insurance — certificate. — In 
an  action  on  a  benefit  certificate,  providing  for  the 
payment  to  the  beneficiaries  of  the  holder,  upon  his 
death,  of  eighty  per  cent  of  such  sum  as  an  assess- 
ment levied  on  the  members  of  the  association  would 
amount  to,  not  exceeding  $1,000,  the  complaint 
alleged  that  the  holder  was  dead,  that  plaintiffs 
were  his  beneficiaries,  that  defendant  refused  to 
pay  or  to  levy  an  assessment,  and  demanded  a  judg- 
ment for  $4,000,  or  a  judgment  compelling  defend- 
ant to  levy  and  collect  an  assessment.  Held,  that 
such  complaint  was  bad  for  ambiguity,  and  as  ask- 
ing for  cither  a  money  judgment  or  equitable  relief. 
Johns  v.  Northwestern  Mut.  Relief  Assn.  (Wis.), 
58  N.  W.  Rep.  76.     Digitized  by  ( 
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Tub  Law  op  Master  and  Skuvant  in  New  York. 
Editor  of  the  Albany  Law  Journal: 

I  notice  that  in  your  last  issue  (July  14),  reference 
is  made  in  a  quotation  from  the  New  York  Law 
Journal  to  the  case  decided  last  month  by  our  Court 
of  Appeals  in  which  it  is  held  that  in  this  State  the 
law  is  that  a  master  is  liable  for  a  servant's  injury 
to  an  employee  if  the  servant's  act  was  the  act  of 
the  master  or  the  alter  ego  doctrine. 

No  attention  has  been  called  to  Gabrielson  v. 
Waydell,  185  N.  Y.  1,  in  which  this  doctrine  seems 
to  me  to  have  been  repudiated.  On  page  11  an  ex- 
tract from  105  N.  Y.  159  is  given  where  it  is  said : 
"In  harmony  with  the  general  principle  that  the 
character  of  the  act  is  the  decisive  test,  it  has  been 
repeatedly  decided  in  this  court  that  the  fact  that 
the  person  whose  negligence  caused  the  injury  was 
a  servant  of  a  higher  grade  than  the  servant  in- 
jured, or  that  the  latter  was  subject  to  the  direction 
or  control  of  the  former,  and  was  engaged  at  the 
time  in  executing  the  orders  of  the  former,  does  not 
take  the  case  out  of  the  operation  of  the  general 
rule,  nor  make  the  master  liable." 
Yours  truly, 

George  H.  Smith. 

Brooklyn,  N.  Y.,  July  18,  1894. 


gcuj  ;2}oofts  and  Hew  gdittotxs. 

The  New  York  State  Bar  Association  Report 
for  1894. 

Proceedings  of  the  New  York  State  Bar  Associa- 
tion, seventeenth  annual  meeting,  held  at  the  city  of 
Albany,  January  16  and  17,  1894,  with  reports  for 
the  year  1893. 

The  proceedings  of  the  annual  meeting  of  this 
association  for  1894  were  of  greater  interest  to  the 
profession  than  any  meeting  which  has  been  held 
since  the  organization  of  that  body.  Aside  from 
the  addresses  and  papers  upon  general  topics,  the 
fact  that  the  work  of  the  convention  to  revise  the 
Constitution  of  the  State  of  New  York  received 
careful  consideration  and  that  papers  were  presented 
relative  to  the  enactment  of  a  law  to  secure  a  uni- 
form system  of  examination  for  admission  to  the 
bar,  marked  the  proceedings  as  being  of  an  eminently 
practical  character. 

The  annual  report  of  proceedings  just  issued 
opens  with  the  meeting  held  in  the  Senate  Chamber 
on  January  16,  at  which  the  president  of  the  asso- 
ciation, Mr.  J.  Newton  Fiero,  delivered  the  annual 
address,  treating  of  "A  Practical  View  of  Law  Re- 
form in  New  York,"  and  discussing  among  other 
topics  the  proposed  revision  of  the  Judiciary  Article 
of  the  Constitution,  the  enactments  of  the  common 


law  in  statutory  form,  and  a  severe  criticism  upon 
the  present  Code  of  Procedure.  Mr.  Fiero  is  evi- 
dently of  the  opinion  that  the  work  of  the  commis- 
sion which  reported  the  Code  superseding  that  of 
David  Dudley  Field,  was,  as  he  expressed  it,  "a  step 
backward  "  in  the  method  of  procedure.  The  pres- 
ent Code  is  unfavorably  compared  with  the  Field 
Code  upon  the  ground  that  it  is  prolix,  poorly  ar- 
ranged and  lacks  clearness  and  precision.  He  says: 
"It  fails  in  that  it  is  faulty  in  construction,  inordi- 
nately diffuse  in  its  expression,  unnecessarily  and 
dangerously  minute  as  to  unimportant  details,  and 
wanting  in  accuracy  and  adaptability  as  to  ordinary 
and  important  matters  of  everyday  practice."  It  is 
doubtless  from  this  discussion  that  the  effort  of  the 
bar  of  the  State  to  obtain  the  appointment  of  a  com- 
mission to  inquire  as  to  the  expediency  of  a  revision 
of  the  Code  arose.  This  effort  was  strongly  pushed 
by  the  association  during  the  last  session  of  the 
Legislature,  but  no  action  was  taken  upon  it.  It  is 
highly  probable  that  a  consideration  of  the  question 
will  form  one  of  the  leading  features  of  the  next 
annual  meeting,  since  there  seems  to  be  a  very  de- 
cided opinion  on  the  part  of  the  association,  in  com- 
mon with  the  bar  of  the  State,  that  the  Code  needs 
to  be  revised  and  simplified. 

Papers  on  uniformity  in  bar  examinations  by 
deans  of  the  law  schools  of  the  State  indicated  a 
warm  interest  in  and  thorough  acquaintance  with 
the  subject,  and  the  agitation  ofthe  question  by  the 
association  has  resulted  in  the  passage  of  a  bill  by 
the  Legislature  providing  for  such  a  system  to  take 
effect  on  the  1st  of  January,  1895. 

A  prominent  feature  of  the  meeting  was  the  ad- 
dress by  Vice-President  Stephenson  on  "The  Law- 
yer." The  address,  though  brief,  was  exceedingly 
able  and  interesting  and  was  followed  by  an  elaborate 
discussion  of  Law  Reform  by  Senator  Joseph  N. 
Dolph. 

A  history  of  the  Constitutional  Convention  of 
1846  and  1847  was  a  fitting  prelude  to  a  discussion 
of  the  Judiciary  Article  of  the  new  Constitution. 
This  matter  was  discussed  in  papers  by  Walter  S. 
Logan,  Esq.,  Hon.  William  H.  Robertson,  Hon. 
Augustus  Schoonmaker  and  Louis  Marshall,  Esq  , 
followed  by  a  discussion  which  took  a  wide  range, 
covering  the  views  held  by  the  bar  of  the  State 
upon  this  question.  Mr.  Logan  favored  a  provision 
for  only  one  court  of  original  jurisdiction  with  a 
single  appellate  court  to  consist  of  fifteen  judges 
which  might  sit  in  three  separate  parts,  or  together, 
as  they  might  provide.  Judge  Robertson  took  a 
more  conservative  view  as  to  changes  to  be  made 
and  suggested  that  a  proposed  Constitution  lack- 
ing a  provision  for  an  increase  of  the  judges  of  the 
Court  of  A  ppeals  or  one  which  did  not  provide  that 
the  right  of  appeal  should  not  be  further  limited 
would  be  almost  certain  to  be  overwhelmingly  de- 
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feated  at  the  polls.  Judge  Schoonmakeria  an  able 
and  scholarly  manner  discussed  the  evolution  of  the 
judicial  power  in  a  most  thoughtful  and  carefully 
prepared  paper  and  suggested  the  dangers  arising 
from  placing  undue  power  and  responsibility  in  the 
hands  of  the  judiciary.  He  recommended  very 
slight  changes  in  the  Judiciary  Article,  suggesting 
the  propriety  of  an  addition  of  two  members  to  the 
Court  of  Appeals  and  that  the  General  Terms  should 
be  strengthened  as  to  numbers  and  methods  of  per- 
forming the  work.  Louis  Marshall,  Esq.,  gave  in- 
teresting statistics  as  to  the  number  and  character 
of  appeals  to  the  Court  of  Appeals  and  strongly 
favored  retaining  the  number  as  at  present,  urging 
upon  the  Constitutional  Convention  the  adoption 
of  the  plan  proposed  by  the  constitutional  commis- 
sion of  1890  as  regards  limitation  of  appeals  and 
other  matters  relative  to  the  Judiciary  Article. 
Judge  Herrick  proposed  the  organization  of  a  court 
for  the  determination  of  election  cases  from  the 
judges  of  the  Court  of  Appeals  and  justices  of  the 
Supreme  Court  retired  on  account  of  having  arrived 
at  the  age  of  seventy,  urging  that  such  a  court  would 
be  more  free  from  bias  and  prejudice  than  any  other 
which  could  possibly  be  constituted. 

Professor  Charles  A.  Collin  of  Cornell  University 
Law  School  and  who  has  been  for  many  years  the 
legal  adviser  to  the  governor  of  the  State,  having 
acted  in  that  capacity  during  the  incumbency  of 
Governor  Hill  and  Governor  Flower,  read  a  paper 
upon  "Statutory  Revision  in  the  State  of  New 
York,"  a  subject  with  which  he  is  entirely  familiar, 
having  been  a  member  of  the  statutory  revision 
commission  from  its  organization  in  1889,  and  to  a 
very  great  extent  responsible  for  the  theory  and 
method  of  its  work.  The  paper  is  an  interesting 
contribution  to  the  literature  on  that  subject  and 
throws  much  light  upon  the  manner  in  which  the 
work  of  revision  has  been  carried  on,  showing 
clearly  the  necessity  for  its  continuance,  and  more- 
over indicating  beyond  question  the  difficulties 
surrouuding  the  work  and  showing  the  necessity 
for  time  and  patience  in  carrying  it  forward  to  its 
completion. 

■  The  report  of  the  committee  on  law  reform  treats, 
among  other  things,  of  the  necessity  for  the  revision 
of  the  Code  of  Procedure,  and  the  enactment  of 
portions  of  the  common  law  in  statutory  form. 

The  committee  on  the  engrossing  of  bills  also  re- 
ported that  the  Legislature  was  favorably  consider- 
ing the  matter  of  abolishing  the  system. 

In  addition,  the  report  contains  obituary  notices 
of  the  prominent  members  of  the  bar  deceased  dur- 
ing the  year,  lists  of  the  committees,  delegates  and 
officers  of  the  association  with  a  complete  roster  of 
the  members  of  the  association  who  appear  by  the 
report  of  the  treasurer  to  have   numbered   seven 


hundred  and  thirty-eight  at  the  date  of  the  annual 
meeting,  showing  an  increase  in  membership  dur- 
ing the  year  of  one  hundred  and  eleven.  Au  ap- 
pendix contains  the  act  to  establish  a  uniform  sys- 
tem of  examination  for  admission  to  the  bar  as 
finally  passed. 

The  report  is  indicative  of  a  very  high  state  of 
prosperity  in  the  association,  the  number  of  mem- 
bers having  increased  from  four  hundred  and  thirty- 
five  at  the  commencement  of  1892  to  the  number 
given  above,  and  the  treasurer's  report  showing  a 
very  gratifying  increase  in  receipts. 

A  Treatise  on  the  Law  op  Irrioation, 
including  the  Law  of  Water  Rights  and  the  Doc- 
trine of  Appropriation  of  Waters,  as  the  same  arc 
construed  and  applied  in  the  States  and  Territories 
of  the  arid  and  semi-humid  regions  of  the  United 
States ;  and  also  including  the  statutes  of  the  respect- 
ive States  and  Territories,  and  decisions  of  the 
courts  relating  to  those  subjects.  By  Clcsson  S. 
Kenncy  of  the  Salt  Lake  City  Bar.  Published  by 
W.  H.  Lowdermilk  &  Co.,  law  publishers  and  book- 
sellers, Washington,  D.  C,  1894. 

This  work  contains  the  following  dedication: 
"To  the  Hon.  Thomas  M.  Cooley,  LL.  D.,  who 
eminently  adorns  American  jurisprudence  in  the 
capacity  of  judge,  author  and  teacher,  and  in  each 
of  which  he  has  no  superior,  this  work  is  dedicated 
as  an  expression  of  admiration  and  respect,  by  one 
who  has  enjoyed  the  good  fortune  of  being  both 
his  pupil  and  friend." 

The  main  topic  treated  in  the  work  is  not  of 
general  interest  in  the  Eastern  States,  and  the  treat- 
ment of  the  subject  of  irrigation,  as  such,  is  neces- 
sarily local  in  the  sense  that  it  is  only  applicable  to 
a  portion  of  the  area  of  the  country.  Incidentally 
however  the  classification  of  waters  as  public  or 
navigable  and  the  common-law  theories  with  refer- 
ence to  the  nature  of  ownership  in  water-courses 
becomes  a  subject  of  discussion,  also  the  acquisition, 
ownership,  disposal  and  jurisdiction  of  waters  by 
the  United  States. 

The  discussion  of  waters  and  water-courses  covers 
nearly  one  hundred  pages  of  the  work,  and  numerous 
authorities  iu  this  country  and  England  are  cited 
upon  the  question  of  riparian  rights.  The  work, 
so  far  as  it  treats  of  the  appropriation  of  waters, 
will  doubtless  be  of  value  in  those  States  where 
irrigation  is  necessary. 

American  Railroad  Incorporation  Reports, 
Annotated,  Volume  8. 
John  Lewis,  the  author  of  a  treatise  on  Eminent 
Domain  in  the  United  States,  has  edited  and  anno- 
tated this  number,  which  is  very  well  gotten  up 
with  a  full  and  excellent  index  and  table  of  cases  re- 
ported. Published  by  E.  B.  Myers  &  Co.,  Chicago,  111. 
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A  STORY  is  told  by  a  student  of  the  Elmira  A  caderay 
of  about  six  years  ago,  showing  the  adaptabil- 
ity of  boys  of  the  present  day  to  the  profession  of 
law.  The  students  were  engaged  in  a  mock  trial 
with  a  judge  and  jury  of  their  number,  and  two 
leading  students  on  each  side  as  counsel.  The  coun- 
sel for  plaintiff  in  his  final  summary  held  up  a  bright 
silver  dollar  in  his  hand  and  turning  his  back  toward 
the  judge  stealthily  showed  it  to  the  jury  during 
his  most  eloquent  appeals.  The  jury  was  impressed 
with  the  value  of  that  dollar,  as  well  as  by  his  elo- 
quence and  gave  the  plaintiff  a  verdict  in  short  order 
for  the  full  amount  after  which  they  immediately 
repaired  to  Ambcrg's  with  the  plaintiff's  lawyer, 
who  invested  the  bright  dollar  in  peanuts  and  pop 
for  their  benefit.  Several  of  the  participants  in  this 
trial  have  since  been  graduated  from  college  and 
are  well  known.  As  novices  in  jury  practice  they 
seem  to  be  well  up  to  some  older  heads  in  making 
the  jury  "think  as  they  do." — Elmira  Gazette. 

It  is  seldom  that  a  "  brank  "  is  to  be  seen  in  the 
auction  rooms,  but  Messrs.  Sotheby  &  Wilkinson 
have  one  on  view.  Advocates  of  women's  rights 
may  be  disposed  to  regard  it  as  a  relic  of  the  very 
dark  ages,  for  a  "brank"  is  a  gag  for  scolds. 
When  a  gentleman  of  the  sixteenth  century  fell  a 
victim  to  a  woman's  tongue  he  promptly  locked  up 
her  jaws — literally — in  an  iron  stall,  which  closed 
the  head  of  the  wearer,  into  whose  mouth  a  sharp 
gag  was  thrust.  This  gentle  instrument  of  correc- 
tion has  a  short  chain  attached,  suggesting  that  the 
virago  having  been  effectually  silenced,  was  chained 
up  by  her  lord  and  master.  The  "  brank  "  appears 
to  have  taken  its  name  from  the  Dutch  word 
"  pranghe,"  the  yoke  of  a  pillory.  It  was  in  use  in 
Scotland,  as  well  as  in  many  parts  of  England.  In 
the  same  collection  is  a  small  leathern  powder-flask 
with  a  brass  nozzle,  which  was  given  by  the  gov- 
ernor of  Newgate  to  a  Mr.  Coward,  and  subse- 
quently became  the  property  of  Charles  Eeane.  The 
flask  is  interesting,  because  it  once  belonged  to 
Jonathan  Wild,  the  notorious  thief-maker  and  thief- 
taker. — London  Telegraph. 

The  late  James  W.  Gerard,  one  of  the  ablest  and 
most  accomplished  advocates  who  ever  graced  the 
New  York  bar,  used  to  tell  a  story  something  as 
follows:  He  was  trying  a  case  in  Westchester 
county.  He  had  put  in  his  proof,  the  defendant 
had  submitted  his  evidence,  the  arguments  of  coun- 
sel had  been  made,  the  charge  of  the  court  had  been 
delivered,  and  the  jury  directed  to  retire  for  con- 
sultation and  a  decision.  Mr.  Gerard  expected  a 
verdict  in  a  very  short  time.  Hour  by  hour  went 
by,  and  the  jury  bad  not  returned.  Mr.  Gerard  at 
last  said  to  the  sheriff:  "Mr.  Sheriff,  what  is  the 
matter  with  those  men?  "  "  Well,  I'll  tell  you,  Mr. 
Gerard,"  replied  the  sheriff,  "  there  is  a  man  on  that 


jury  who  says  he  will  never  find  for  the  plaintiff, 
because  be  wears  a  gold-headed  cane."  ' '  Go  back," 
says  Gerard,  "  and  tell  him  it  is  brass."  The  sheriff 
went  back  with  the  message,  and  Gerard,  accord- 
ing to  his  own  version  of  the  affair,  got  a  verdict  in 
five  minutes.  Whether  this  story  is  true  or  not,  it 
illustrates  the  impression  that  a  very  great  lawyer 
had  of  the  susceptibilities  of  the  jury,  and  a  proper 
way  to  play  upon  them. 

"It  is  well  for  a  speaker  to  know  where  his  per- 
oration is  going  to  end  when  he  begins,"  said  E.  R. 
Harper  of  Denver.  "  I  heard  a  young  lawyer  make 
his  maiden  speech.  It  was  in  defense  of  a  fellow 
who  was  about  half-witted,  arrested  on  the  charge 
of  stealing  a  hog,  the  young  attorney  having  been 
appointed  by  the  court.  His  defense  was  that  his 
client  was  an  idiot  and  unable  to  distinguish  be- 
tween right  and  wrong.  He  closed  a  flowing  speech 
with  a  peroration  like  this:  '  Gentlemen  of  the  jury, 
look  at  my  client.  That  low,  receding  forehead, 
those  lusterless  eyes,  portend  that  he  was  deprived 
by  nature  of  the  power  to  distinguish  right  from 
wrong,  ignorant  of  the  distinction  which  exists  be- 
tween his  own  property  and  that  of  others.  To 
him,  as  to  the  two-year-old  child,  whatever  he  wants 
and  can  reach  belongs  to  him.  He  knows  neither 
why  it  does  nor  why  it  does  not.  But,  gentlemen 
of  the  jury,  such  are  the  institutions  of  this,  our 
free  and  glorious  country,  that  my  client,  idiot 
though  he  is,  stands  for  a  trial  to-day  by  a  jury  of 
his  peers.'  The  culprit  got  the  full  limit  of  the 
law." 

Judge  W.  W.  Walling,  who  has  been  holding 
court  out  in  the  late  Judge  Marr's  old  district  by  a 
special  appointment  by  the  governor,  tells  a  char- 
acteristic story  of  Marr.  The  lattor,  though  a 
stickler  for  the  dignity  of  the  bench,  was  a  great 
pipe  smoker  and  allowed  the  attorneys  the  privilege 
of  smoking  in  court.  On  one  occasion  he  was  try- 
ing a  murder  case  at  Carrizo  Springs,  in  which  there 
was  much  suppressed  excitement  and  so  much  bad 
feeling  that  it  was  feared  trouble  might  break  out 
at  any  moment.  Late  one  afternoon,  while  the  op- 
posing counsel  were  arguing  the  case  and  the  feel- 
ings of  the  spectators  were  wrought  up  to  the  highest 
pitch,  a  solid  old  citizen  sitting  just  under  the 
judge's  stand  deliberately  filled  his  pipe  and  with  a 
graceful  sweep  of  his  arm  drew  a  parlor  match 
across  bis  jeans  pants  leg  in  such  a  fashion  as  to 
light  it  with  a  loud,  sharp  crack.  The  court  and 
jury  were  startled,  and  everybody  looked  around  in 
a  startled  manner,  as  if  expecting  a  general  fusillade 
to  follow,  whereupon  Marr  quickly  apprehended 
the  situation  and  rebuked  the  pipe  smoker  as  fol- 
lows: "  Gentlemen,  the  court  tolerates  smoking  in 
the  court-room.  In  fact  the  court  smokes  itself, 
but  it  must  draw  the  line  at  gentlemen  lighting 
their  pipes  with  their  six-shooters. " —  Oalveslon  JV«m. 
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THE  time  is  ripe  and  it  is  fitting,  after  the 
recent  labor  difficulties,  that  earnest  efforts 
should  be  made  to  prevent  as  far  as  possible  a 
recurrence  of  these  evils.  Theoretically  many 
writers  rush  into  print  and  propound  absurd 
theories  for  the  settlement  of  all  such  difficul- 
ties, but  practically  both  Congress  and  the 
Legislatures  of  the  various  States  must  take 
some  action  in  a  uniform  manner  to  ameliorate 
these  great  and  growing  problems  of  civiliza- 
tion. Mr.  Springer  has  recently  introduced  a 
bill  in  Congress  which  certainly  starts  practical 
action  in  a  proper  course.  The  measure  pro- 
vides for  a  national  board  of  arbitration,  of 
three  members,  who  shall  be  appointed  by  the 
President,  by  and  with  the  advice  and  consent 
of  the  senate,  who  shall  hold  office  for  a  period 
of  three  years,  and  have  their  head-quarters  at 
Washington.  Section  3  provides  that  either 
party  to  a  controversy,  arising  between  cor- 
porations engaged  in  the  transportation  of  prop- 
erty or  passengers  among  the  States  or  with 
foreign  nations  orin  the  manufacture  or  mining 
of  articles  or  products  used  in  and  essential  to 
the  carrying  on  by  such  companies  of  commerce, 
and  their  employees,  may  submit  the  same  to 
arbitration,  presenting  in  writing  a  petition  set- 
ting forth  the  facts  in  reference  thereto  and 
asking  for  relief  therefrom.  A  copy  of  this  ap- 
plication is  to  be  sent  to  the  other  party  with  a 
notice  to  appear  before  the  tribunal,  and  the 
second  party  has  the  right  to  either  answer  or 
refuse  to  make  any  appearance.  In  case  no 
answer  is  interposed  the  board  of  arbitration 
shall  determine  the  rights  which  the  petitioning 
party  may  have  in  law  and  equity  and  in  all 
cases  must  submit  its  determination  upon  the 
merits  of  the  controversy.  Section  5  provides 
that  when  a  question  is  submitted  for  arbitra- 
tion the  board  shall  publicly  announce  its  de- 
cision with  the  findings  of  fact  upon  which  it  is 
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based,  and  shall  transmit  a  copy  of  such  deter- 
mination to  any  court  which,  by  the  terms  of 
settlement,  may  be  authorized  to  take  action 
thereon,  or  to  any  court  of  the  United  States 
in  which  the  arbitration  is  held.  The  court  to 
whom  the  determination  is  reported  must  enter 
it  upon  its  records  as  its  judgment  and  enforce 
the  same  to  the  full  extent  of  its  jurisdiction. 
The  board  has  the  further  power  of  investigat- 
ing if  the  question  is  not  submitted  to  them  by 
either  of  the  parties.  We  think  that  the  intent 
of  the  bill  is  good,  as  it  will  provide  at  least  for 
a  permanent  board  which  can  supervise  labor 
difficulties;  but  in  one  respect  at  least  the 
measure  is  lacking  and  should  be  changed. 
The  board  should  not  only  have  power  to  de- 
termine the  merits  of  any  case  which  has  arisen, 
but  in  case  of  a  threatened  strike  it  should  be 
allowed  to  seek  out  the  merits  of  the  trouble 
apprehended,  but  only  in  such  a  case  upon  the 
agreement  of  both  parties.  The  bill  recognizes 
the  fact  that  such  board  would  only  have  powers 
now  within  the  jurisdiction  of  the  courts,  but 
we  believe  that  its  report  on  the  merits  of  a 
threatened  strike  would  be  so  supported  by  the 
public  as  to  partially  at  least  prevent  action  by 
either  party  detrimental  to  the  public  interests. 


There  are  two  questions  pending  before  the 
Constitutional  Convention  the  outcome  of 
which  will  be  watched  with  great  interest  by 
the  lawyers  of  the  State.  The  judiciary  com- 
mittee have  been  considering  the  abolishment 
of  the  Court  of  Claims  and  the  question  of 
doing  away  with  judicial  pensions.  The 
abolishment  of  judicial  pensions  brings  to  mind 
the  questions  as  to  the  constitutionality  of  such 
an  act,  as  decided  by  the  United  States  Su- 
preme Court.  In  Butler  et  al.  v.  Pennsylvania, 
10  How.  402,  it  was  held  that  during  the  term 
of  a  legislative  officer,  the  State  had  a  right  to 
pass  a  law  decreasing  the  salary  for  the  unex- 
pired term.  In  this  opinion  a  distinction  is 
drawn  between  contracts  by  which  perfect 
rights  and  fixed  private  rights  of  property  are 
based  and  those  measures  or  engagements 
adopted  or  undertaken  by  a  body  politic  for 
the  benefit  of  all.  The  selection  of  agents  by 
a  State  for  effectuating  any  public  purpose  is  a 
matter  of  public  convenience  or  necessity  and 
as  are  also  the  tenures  of  office  of  such  persons. 

Public  policy  requires  that  a  State  should  have 
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the  power  to  limit  the  term  of  office  or  compen- 
sation of  any  of  its  employees  unless  such  office 
was  expressly  created  by  the  Constitution. 
The  determination  of  Butlers.  Pennsylvania  was 
followed  in  the  case  of  Fiske  v.  Jefferson  Police 
Jury,  116  U.  S.  131,  but  in  this  case  the  ser- 
vices for  which  compensation  was  sought  had 
already  been  performed.  In  the  latter  case  the 
plaintiff  was  a  public  officer  who  had  finished 
his  term  of  office  and  who  sought  the  compen- 
sation for  his  services  rendered  and  at  the 
amount  fixed  during  his  term.  The  court  held 
in  the  latter  case  that  any  change  in  the  State 
Constitution  which  takes  away  then  existing 
powers  of  taxation  so  as  to  deprive  the  officer 
of  the  means  of  collecting  his  compensation  for 
services  rendered,  is  within  the  prohibitory 
clause  of  the  Constitution  forbidding  the  pas- 
sage of  State  laws  impairing  the  obligation  of 
contracts.  The  proposed  abolition  of  pensions 
is  a  reaction  against  the  advantages  which  have 
been  taken  of  the  existing  provision,  as  the 
judges  now  receive  not  only  their  salaries  after 
the  age  of  retirement  for  the  unexpired  time  for 
which  they  were  elected,  but  also  the  expenses 
for  travelling  which  they  are  allowed  when  in 
active  performance  of  their  duties.  We  trust 
that  the  Board  of  Claims  will  be  continued  as  it 
now  is,  since  it  has  simplified  to  a  great  extent 
the  former  procedure  in  claims  against  the 
State  and  has  proved  most  satisfactory. 


In  "  Personal  Sketches  of  New  York  City 
Bench  and  Bar,"  from  Yale  Law  Journal,  pub- 
lished in  a  recent  issue,  ex-Judge  Curtis  of 
the  New  York  Bar  gave  brief  sketches  of  some 
of  the  leading  lawyers  of  New  York  city  and  of 
the  judges  in  the  First  Department,  including 
the  justices  of  the  Supreme  Court,  judges  of  the 
Superior  Court,  Common  Pleas  and  of  the  Ma- 
rine Court,  as  well  as  some  of  the  judges  resid- 
ing in  the  criminal  courts  in  that  city.  Jus- 
tice Van  Brunt,  the  presiding  justice  of  the  Su- 
preme Court,  was  referred  to,  but  no  mention 
was  made  of  the  two  justices  designated  as 
members  of  the  General  Term  for  five  years 
from  January  1,  1894,  probably  by  reason  of 
the  fact  that  they  are  not,  strictly  speaking, 
members  of  the  New  York  city  judiciary.  Yet, 
in  view  of  the  fact  that  they  are  to  preside  for 
so  long  a  period  in  the  highest  appellate  tri- 
bunal in  that  city  as  well  as  from  their  standing 


as  members  of  the  bench,  they  deserve  at  least 
brief  mention.      Justice   David   L.  Follett,   a 
resident  of  Norwich,  of  the  Sixth  Judicial  Dis- 
trict, was  for  a  long  time  a  member  of  the  Gen- 
eral Term  in  the  Fourth  Department,  and  on 
his  selection  by  Governor  Hill  as  a  member  of 
the  second  division  of  the  Court  of  Appeals, 
was  selected  as  presiding  judge  of  that  division. 
Judge  Follett  added  to  his  already  high  reputa- 
tion as  a  jurist  while  a  member  of  this  court, 
and  was  exceedingly  popular  with  the  bar  as  a 
presiding  officer,  combining  to  a  marked  degree 
the  dignity  so  desirable  in  that  position  with 
the  ease  of  manner  and  tact  in  management  of 
business  necessary  to  the  satisfactory  working 
of  the  court  both  in  the  hearing  of  cases  and 
during  consultation.     Justice  Alton  B.  Parker 
is  a  resident  of  Kingston  in  the  Third  Judicial 
District  and  was  at  the  time  of  his  appointment 
in  1885  the  youngest  member  of  the  Supreme 
Court  bench  in  the  State.     He  was  appointed 
to  succeed  Judge  T.  R.  Westbrook  in  that  year 
and  elected   for  a  full  term  in   1886.     He  be- 
came a  member  of  the  second  division  of  the 
Court  of  Appeals  upon  the  organization  of  that 
body  and  remained  as  such  during  its  existence. 
His  opinions    in    that  court   are  remarkable 
for  the  clear,  terse  and  direct  manner  in  which 
his  views  are  expressed  so  that  by  reason  of 
their  conciseness  and  brevity  they  are  models 
of   judicial    decision.      Justice    Parker  while 
actively   engaged    in    the    work    of   the    Su- 
preme   Court  in    the    Third    District    main- 
tained  a  high   reputation   by  his   ready  dis- 
patch of   business  at  the  Special  Term  and 
at  Circuit,  and  combines  with  a  clear  grasp  of 
legal  principles  a  most  pleasant  and  agreeable 
manner  in  his  intercourse  with  the  bar,  which 
has  rendered  him  one  of  the   most  popular 
members  of  the  bench  of  the  State,  so  much  so 
that  when  transferred  to  the  General  Term  of 
the  First  Department  at  the  request  of  the  bar 
of  the  city  of  New  York,  his  removal  to  that 
department  was  much  regretted  by  the  bar  of 
the  Third  District.      These  two  judges  have 
added  notably  to  the  strength  of  the  General 
Term  of  the  First  Department  and,  aside  from 
their   marked   ability,   have    been   able   to  do 
much  toward  clearing  up  the  calendar  by  their 
industry  and  capacity  for  the  ready  disposition 
of  business  coming  before  that  court.     While 
the  two  great  political  parties  are  looking  about 
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the  State  for  candidates  for  the  vacant  judge- 
ship of  the  Court  of  Appeals,  their  attention 
might  well  be  called  to  these  two  members  of 
the  General  Term  of  the  First  Department  who 
represent  at  the  same  time  rural  and  urban 
constituencies,  and  belonging  as  they  do  to  the 
different  political  parties,  their  nomination  would 
insure  to  the  Court  of  Appeals,  in  any  event,  a 
member  eminently  fitted  by  habit  of  mind, 
thorough  research  and  judicial  experience,  for 
a  seat  in  the  highest  appellate  tribunal. 


The  St.  Louis  Globe- Democrat,  commenting 
on  a  recent  criminal  trial  in  that  city,  in  which 
it  was  made  apparent  that  an  indictment  had 
been  found  without  any  justification,  remarks 
that  "such  indictments  have  an  evil  effect 
beyond  that  of  the  injustice  done  to  their 
victims.  They  bring  grand  juries  into  con- 
tempt in  the  eyes  of  honest  men,  and  dispose 
many  to  favor  the  abolition  of  an  institution 
which,  properly  conducted,  is  a  useful  branch 
of  the  criminal  judiciary. "  This  is  a  repetition 
of  an  old  complaint.  For  many  years  and  in 
many  States  similar  instances  of  outrageous  in- 
justice have  been  occurring,  not  with  regularity, 
but  with  increasing  frequency.  Characters 
have  been  wrecked  and  lives  blasted  by  care- 
lessness, ignorance,  or  malice  in  the  grand 
jury-room.  It  would  perhaps  be  going  too  far 
to  say  that  the  indictment  of  a  perfectly  inno- 
cent person  is  always  and  under  all  circum- 
stances inexcusable.  It  sometimes  happens 
that  an  innocent  person  is  surrounded  by  such 
a  network  of  circumstantial  indications  that  the 
necessarily  ex  parte  investigation  of  a  grand 
jury  shows  probable  guilt  even  after  the  most 
careful  inquiry.  But  such  cases  are  infrequent, 
else  the  grand  jury  system  would  be  utterly 
condemned.  The  injustice  inflicted  on  the 
victim  of  a  mistaken  indictment  is,  of  itself,  a 
sufficient  reason  why  society  should  demand 
the  most  honest  and  thorough  work  of  grand 
jurors.  No  indicted  person  can  possibly  escape 
injury  from  the  fact  of  indictment,  no  matter 
how  clearly  his  innocence  may  be  established 
before  a  trial  jury.  Thousands  who  learn  of 
the  indictment  will  never  see  or  hear  of  the 
news  of  the  acquittal,  and  in  the  minds  of  these, 
the  name  of  the  indicted  will  be  branded  with 


ignominy,  great  or  otherwise,  in  proportion  to 
the  character  of  the  offense  charged.  To  put 
a  reproach  on  a  person  —  to  brand  the  name  of 
a  man  or  woman  with  a  crime  —  without  hav- 
ing made  an  honest  effort  to  get  at  the  facts  in 
the  case  —  is  as  great  a  wrong  as  many  of  the 
acts  that  are  classed  as  felonies.  The  Globe- 
Democrat 'is  justified  in  its  conclusion  that  such 
indictments  are  calculated  to  "  bring  grand 
juries  into  contempt  in  the  eyes  of  honest  men." 
They  do  more  and  worse  than  this — they  re- 
enforce  the  growing  disrespect  for  courts  and 
all  the  costly  and  complicated  mechanism  for 
protecting  society  by  the  detection,  trial,  con- 
viction and  punishment  of  criminals.  If  there 
be  one  thing  more  needful  than  any  other  in 
this  country  in  these  days  it  is  that  this  tend- 
ency should  be  checked;  that  the  courts  should 
grow  instead  of  declining  in  popular  esteem. 
If  we  could  rely  on  the  grand  juries  to  do  their 
work  with  conscientious  fidelity,  and  on  the 
trial  courts  to  be  prompt  and  impartial  in  all 
cases,  we  should  soon  witness  a  marked  decline 
of  lawlessness  and  a  unity  of  purpose  on  the 
part  of  good  citizens,  all  over  the  country,  in 
standing  by  the  courts  and  condemning  any 
other  than  lawful  methods  for  punishing  male- 
factors. Assuming  that  grand  juries  are  a 
necessary  part  of  the  judicial  outfit,  it  is  evi- 
dent that,  in  various  parts  of  the  country,  there 
is  occasion  for  reform  in  the  manner  of  select- 
ing grand  jurors.  None  but  good  citizens,  who 
are  intelligent  and  stand  well  in  their  respective 
communities,  should  have  places  in  such  tri- 
bunals. The  best  men  should  not,  as  is  often 
the  case,  be  excused  from  grand  jury  service. 
They  owe  this  duty  to  themselves  and  to  society 
and  should  not  be  permitted  to  shirk  it. 


A  short  article  in  the  London  Law  Times  on' 
the  constitutional  tribunal  cites  the  Trebell's  will 
and  Hawtry  divorce  cases,  and  the  writer  argues 
that  the  conflict  of  the  judges  and  jurors,  as  evi- 
denced in  those  causes,  gives  color  to  the 
theory  that  the  latter  will  disappear  as  a  factor 
in  trials,  as  they  will  resent  more  and  more  the 
interference  of  the  judges  with  their  duties 
and  as  the  judges  are  unduly  asserting  them- 
selves as  arbiters  of  the  facts  as  well  as  the 
law. 
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EXTRADITION  BETWEEN  THE  UNITED 
STATES  OF  AMERICA  AND  THE  DO- 
MINION  OF   CANADA. 

ON  the  12th  day  of  July,  1889,  an  extradition 
agreement  was  entered  into  between  Greiit 
Britain  and  the  United  States  of  America,  under 
the  provisions  of  the  Extradition  Acts  of  1870  and 
1873,  whereby  the  following  crimes  were  made  ex- 
traditable between  the  two  countries,  viz. :  Man- 
slaughter, when  voluntary;  counterfeiting  or  alter- 
ing money;  uttering  or  bringing  into  circulation 
counterfeit  or  altered  money ;  embezzlement ;  lar- 
ceny, receiving  any  money,  valuable  security  or 
other  property,  knowing  the  same  to  have  been  em- 
bezzled, stolen  or  fraudulently  obtained ;  fraud  by 
a  bailee,  banker,  agent,  factor,  trustee  or  director 
or  member  or  officer  of  any  company  made  criminal 
by  the  laws  of  both  countries;  perjury  or  suborna- 
tion of  perjury ;  rape;  abduction;  child-stealing, 
kidnapping,  burglary,  house-breaking  or  shop- 
breaking; piracy  by  the  law  of  nations;  revolt,  or 
conspiracy  to  revolt,  by  two  or  more  persons  on 
board  a  ship  on  the  high  seas  against  the  authority 
of  the  master;  wrongfully  sinking  or  destroying  a 
vessel  at  sea,  or  attempting  to  do  so;  assaults  on 
board  a  ship  on  the  high  tens  with  intent  to  do 
grievous  bodily  harm;  crimes  and  offenses  against 
the  laws  of  both  countries  for  the  suppression  of 
slavery  and  slave-trading;  nnd  also  for  the  partici- 
pation in  any  of  the  crimes  above  mentioned,  pro- 
vided such  participation  be  punishable  by  the  laws 
of  both  countries. 

But  by  the  Extradition  Acts  of  1870  and  1873  it 
was  provided  that  if  by  any  law  made  after  the 
passing  of  the  act  of  1870  by  the  Legislature  of  any 
British  possession  provision  is  made  for  carrying 
into  effect  within  such  possession  the  surrender  of 
fugitive  criminals  who  are  in  or  suspected  of  being 
in  such  British  possession,  her  majesty  the  Queen 
may  by  the  order  in  council  applying  the  said  acts 
in  the  case  of  any  foreign  State,  or  by  any  subse- 
quent order,  suspend  the  operation  within  such 
British  possession  of  the  said  nets,  or  of  any  part 
thereof,  so  far  as  't  relates  to  such  foreign  State, 
and  so  long  as  such  law  continues  in  force  there. 
And  the  Dominion  of  Canada  having  by  an  act 
passed  in  1886,  entitled  "An  act  respecting  the  ex- 
tradition of  fugitive  criminals,"  made  provision  for 
carrying  into  effect  the  surrender  of  fugitive  crimi- 
nals, her  majesty  the  Queen  and  council,  by  an 
order  dated  the  17th  day  of  November,  1888,  di- 
rected that  the  Extradition  Acts  of  1870  and  1873 
should  be  suspended  within  the  Dominion  so  long 
as  the  provisions  of  the  said  act  of  the  Parliament 
of  Canada  of  1886  should  continue  in  force. 

This  brings  into  force  the  law  in  Canada  respect- 
ing the  extradition  of  persons  a<  cused  of  crimes  in 


foreign  countries,  as  consolidated  by  the  Revised 
Statutes  of  Canada  (chap.  142),  known  as  "The 
Extradition  Act." 

This  act  defines  for  what  crimes  persons  may  be 
extradited  and  the  proceedings  necessary  to  be 
taken  in  order  that  the  person  accused  of  a  crime  in 
a  foreign  country  may  be  returned  to  the  country 
that  may  desire  to  prosecute  him  for  the  alleged 
crime. 

By  this  act  the  list  of  extraditable  offenses  is 
considerably  increased.  It  now  includes  murder,  or 
attempt  or  conspiracy  to  murder;  manslaughter; 
counterfeiting  or  altering  money,  and  uttering 
counterfeit  or  altered  money;  forgery,  counterfeit- 
ing or  altering  or  uttering  what  in  forged,  counter- 
feited or  altered ;  larceny;  embezzlement;  obtain- 
ing money  or  goods  or  valuable  securities  by  false 
pretenses;  crimes  against  bankruptcy  or  insolvency 
law ;  fraud  by  a  bailee,  banker,  agent,  factor,  trus- 
tee, or  by  a  trustee  or  by  a  director  or  member  or 
officer  of  any  company,  which  fraud  is  made  crimi- 
nal by  any  act  for  the  time  being  in  force;  rape; 
abduction;  child-stealing;  kidnapping;  false  im- 
prisonment; burglary;  house-breaking  or  shop- 
breaking ;  arson ;  robbery ;  threats  by  letter  or  oth- 
erwise with  intent  to  extort;  perjury,  or  suborna- 
tion of  perjury;  piracy  by  municipal  law  or  law  of 
nations,  committed  on  board  of  or  against  a  vessel 
of  a  foreign  State;  criminal  scuttling  or  destroying 
such  vessel,  whether  on  the  high  seas  or  on  the 
great  lakes  of  North  America,  or  attempting  or 
conspiring  to  do  so ;  assault  on  board  such  vessel  at 
sea,  whether  on  the  high  seas  or  on  the  great  lakes 
of  North  America,  with  intent  to  destroy  life  or 
to  do  grievous  bodily  harm ;  revolt,  or  conspiracy 
to  revolt,  by  two  or  more  persons  on  board  such  a 
vessel  at  sea,  whether  on  the  high  seas  or  on  the 
great  lakes  of  North  America,  against  the  authority 
of  the  master;  any  offense  against  either  of  the 
following  acts  of  Parliament  of  Canada,  and  not  in- 
cluded in  the  foregoing  list: 

An  act  respecting  offenses  against  the  person; 
The  Larceny  Act ;  An  act  respecting  forgery ;  An 
act  respecting  offenses  relating  to  the  coin ;  An  act  re- 
specting malicious  injuries  to  property ;  Any  offense 
not  included  in  the  above  list  for  which  a  fugitive 
criminal,  though*  not  the  principal,  is  liable  to  be 
tried  and  punished  as  if  be  were  the  principal. 

A  person  charged  with  any  of  the  offenses  above 
enumerated  may  be  apprehended  on  the  warrant  of 
a  judge  issued  on  an  information  or  complaint  made 
before  him,  and  on  such  evidence  or  after  such  pro- 
ceedings as  would  have  in  his  opinion  justified  the 
issuing  of  such  warrant  if  the  crime  of  which  the 
fugitive  is  accused  had  been  committed  in  Canada; 
which    warrant  may   be  executed   in  any  part  of 
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Daily  issued  by  a  justice  having  jurisdiction  in  tbe 
place  where  it  is  executed  and  as  soon  as  the  fugitive 
shall  have  been  arrested  be  shall  be  brought  before 
a  judge,  who  need  not  be  the  same  judge  who  issued 
the  warrant,  and  the  judge  shall  henr  the  case,  tak- 
ing the  evidence  of  any  witnesses  tendered  to  show 
the  truth  of  the  charge.  The  judge  shall  also  re- 
ceive any  evidence  offered  to  show  that  the  crime 
of  which  the  fugitive  is  accused  or  alleged  to  have 
been  convicted  is  an  offense  of  a  political  character, 
or  is  for  any  other  reason  not  an  extradition  crime; 
or  that  tbe  proceedings  are  being  taken  with  a  view 
to  prosecute  or  punish  him  for  an  offense  of  a  politi- 
cal character,  and  if  it  shall  appear  that  the  proceed- 
ings are  being  taken  with  a  view  of  punishing  any 
fugitive  for  an  offense  of  a  political  character,  the 
accused  shall  not  be  liable  to  be  surrendered. 

On  such  examination  depositions  or  statements 
taken  on  oath  or  affirmation  in  a  foreign  State  may, 
if  duly  authenticated,  be  received  in  evidence. 
And  such  depositions  or  statements  shall  be  deemed 
to  be  duly  authenticated  if  signed  or  certified  by  a 
judge,  magistrate  or  officer  of  the  foreign  State ;  or 
if  authenticated  by  the  oath  or  affirmation  of  some 
witness,  or  by  being  scaled  with  the  official  seal  of 
the  minister  of  justice  or  some  other  minister  of  the 
foreign  State;  of  which  seal  the  judge  hearing  tbe 
matter  shall  take  judicial  notice. 

If  the  judge  commits  the  fugitive  to  prison  be 
shall  inform  him  that  he  will  not  be  surrendered 
for  fifteen  days  and  that  he  has  a  right  to  apply  tor 
a  habeas  corput ;  and  transmit  to  the  minister  of  jus- 
tice of  Canada  a  certificate  of  such  committal,  with 
a  copy  of  all  the  evidence  taken  before  him  and 
such  report  upon  the  case  as  he  thinks  fit.  And 
such  fugitive  shall  not  be  surrendered  until  after 
the  expiration  of  fifteen  days  from  the  date  of  his 
committal;  or  if  a  habeas  corput  has  been  issued, 
until  after  the  decision  of  the  court  thereon.  A 
fugitive  who  has  been  accused  of  or  is  undergoing 
sentence  in  Canada  for  an  offense  other  than  that 
for  which  his  surrender  is  asked,  shall  not  be  sur- 
rendered until  after  he  has  been  discharged,  either 
by  acquittal,  expiration  of  his  sentence  of  otherwise. 

The  minister  of  justice,  upon  tbe  requisition  of  a 
foreign  State,  and  upon  the  conditions  of  the  "  Ex- 
tradition Act "  being  complied  with,  may  under  his 
hand  and  seal  order  a  fugitive  to  be  surrendered  to 
the  person  who  is  authorized  to  receive  him  :n  the 
name  of  the  foreign  State,  and  the  fugitive  may 
then  be  conveyed  within  the  jurisdiction  of  the 
foreign  State.  Every  thing  found  in  the  possession 
of  a  fugitive  at  tbe  time  of  his  arrest  which  may  be 
material  as  evidence  in  proving  the  crime,  may  be 
given  up  with  the  fugitive,  subject  however  to  all 
rights  of  third  persons  with  regard  thereto. 

If  a  fugitive  who  has  been  committed  for  sur- 


render is  not  conveyed  out  of  Canada  within  two 
months  after  the  time  of  such  surreuder,  or  if  a  habeas 
corpus  has  been  granted,  within  two  months  after 
the  decision  of  the  court  on  such  writ,  in  either 
case  over  the  time  required  to  convey  him  out  of 
Canada  in  the  readiest  way  from  the  prison  to  which 
he  has  been  committed,  any  one  or  more  judges  of 
the  superior  courts  of  the  province  in  which  such 
person  may  be  confined  having  power  to  grant  a 
habeas  corpus  may,  upon  application  made  to  him  or 
them  by  or  on  behalf  of  the  fugitive,  and  on  proof 
that  reasonable  notice  of  the  iutention  to  make  such 
application  has  been  given  to  the  minister  of  justice, 
order  the  fugitive  to  be  discharged  out  of  custody,  un- 
less sufficient  cause  is  shown  against  such  discharge. 

In  the  event  of  any  person  guilty  of  a  crime  com- 
mitted in  Canada,  being  or  suspected  of  being  in 
any  foreign  State  with  which  the  Dominion  has  an 
extradition  arrangement,  a  requisition  for  his  sur- 
render may  be  made  by  the  minister  of  justice  to 
the  consular  officer  of  the  State  iu  which  the  fugi- 
tive criminal  is  or  is  suspected  of  being,  resident  at 
Ottawa,  or  any  other  minister  of  that  State,  through 
the  diplomatic  representative  of  her  majesty  in  that 
State,  or  in  such  other  mode  as  may  be  settled  by 
arrangements. 

Any  person  surrendered  by  a  foreign  State  may  be 
brought  into  Canada  and  delivered  to  the  proper 
authorities  to  be  dealt  with  according  to  law;  but 
such  person  shall  not,  until  after  he  has  been  re- 
stored to  or  had  an  opportunity  of  returning  to  the 
foreign  State,  be  subject  to  any  prosecution  or 
punishment  for  any  other  offense  than  the  one  for 
which  he  was  surrendered  which  was  committed 
prior  to  the  time  of  such  surrender. 

Moncton,  N.  B.,  Canada.         C.  A.  Steevks. 


His  Honor  Judge  Lumley  Smith  decided  that  a 
new  set  of  false  teeth  was  not  a  necessary  for 
which  the  separated  wife  of  a  Sussex  saddler 
was  entitled  to  pledge  her  husband's  credit. 
We  hope  the  teeth  supplied  were  as  sound  as  the 
law;  but  in  giving  jinlginent  the  learned  judge 
hardly  gave  sufficient  cited  to  the  maxim  that  the 
luxuries  of  one  generation  are  the  necessaries  of  the 
next,  and  its  possible  application  to  the  case  of 
artificial  teeth,  for  he  said  that  man  had  done  with- 
out them  for  centuries — in  fact,  during  the  reign  of 
the  common  law — and  that  no  parish  doctor  would 
order  them  to  be  supplied  as  parish  relief,  to  which 
the  modern  philanthropic  politician  would,  like 
Bumble,  reply,  "The  Poor  Law's  a  hass."  We 
have  heard  of  another  husband  who  took  a  different 
view  of  his  rights  as  to  his  wife's  false  teeth.  His 
house  was  burnt  and  she  within  it,  whereupon  he 
included  in  his  claim  on  his  fire  policy  £10  in  re- 
spect of  his  interest  in  the  false  teeth. — London  Law 
Journal. 
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INTOXICATING  LIQUORS -CITY  ORDI- 
NANCE-REQUIREMENT OF  LICENSE  - 
INTERSTATE  COMMERCE  -  U  N  J  U  S  T 
DISCRIMINATION. 

indiana  supreme  court,  march  is.  1894. 
City  op  Indianapolis  t.  Bibler. 

1.  Under  act  of  Congress  of  August  8,  1890,  providing  that  all 
fermented,  distilled  or  Intoxicating  liquors  transported 
Into  any  State  for  use  therein  shall  be  subject  to  the  police 
laws  thereof,  the  same  as  liquors  produced  therein,  re- 
gardless of  whether  they  are  In  original  packages  or  other- 
wise, one  In  charge  of  an  agency  of  a  foreign  corporation 
selling  beer  in  Indianapolis,  shipped  in  original  packages, 
without  payment  of  the  license  fee  required  by  a  city  or- 
dinance, was  authorised  by  R.  S.  Ind.  1894,  (  3827,  to  be 
paid  by  agencies  for  foreign  breweries.  Is  liable  to  the  pen- 
alty provided  by  such  ordinance. 

8.  Where  an  ordinance  requires  every  person  or  corporation 
engaged  in  the  brewing  or  distilling  business  within  the 
city,  and  all  depots  or  agencies  of  such  concerns,  and  all 
dealers  In  malt  liquors,  to  pay  a  license  fee  of  $1,000,  a 
provision  therein  that  It  "  shall  not  apply  to  any  resident 
engaged  in  the  wholesale  business  of  bottling  and  vending 
bottled  beer  "  is  void  (1)  as  discriminating  in  favor  of  resi- 
dents as  against  non-residents;  and  (2)  as  discriminating  in 
favor  of  residents  who  bottle  and  vend  beer  as  against 
residents  who  vend  beer  In  other  ways. 

8.  Where,  after  striking  out  a  void  clause  In  an  ordinance,  the 
remainder  Is  complete,  and  capable  of  execution,  the  or- 
dinance will  be  construed  Independently  of  such  void 
clause. 

4.  Where  an  ordinance  provides  that  every  person,  firm  or 
corporation  carrying  on  a  brewing  or  distilling  business, 
and  all  depots  and  agencies  of  breweries  and  distilleries, 
and  wholesale  dealers  in  malt  liquors,  shall  pay  a  license 
fee,  each  brewery  or  distillery,  and  each  depot  or  agency 
of  any  distillery  or  brewery,  or  other  wholesale  establish- 
ment. Is  required  to  pay  a  separate  license  fee. 

1  PPBAL  from  Circuit  Court,  Marion  county;  E. 
t\.  A  Brown,  J.  Prosecution  of  Jacob  L.  Bieler 
for  violation  of  an  ordinance  of  the  city  of  Indian- 
apolis. From  a  judgment  for  defendant  said  city 
appeals. 

Leon  0.  Bailey  and  Baker  A  Daniels,  for  appel- 
lant. 

Korhly  A  Ford  and  Daniel  Waite  Howe,  for  appel- 
lee. 

Howard,  C.  J.  By  section  38  of  "An  act  con- 
cerning the  incorporation  and  government  of  cities 
having  more  than  one  hundred  thousand  popula- 
tion according  to  the  last  preceding  United  States 
census,  and  matters  connected  therewith,  and  de- 
claring an  emergency,"  approved  March  6,  1891 
(Acts  1891,  p.  187;  §  3827,  R.  8.  1894),  it  is  pro- 
vided, among  other  things,  that  such  cities  shall 
have  power  "to  tax,  license  and  regulate  distiller- 
ies and  breweries,  and  the.  depots  or  agencies  es- 
tablished in  said  city  of  all  breweries  and  distiller- 
ies." By  virtue  of  the  authority  so  given,  the  city 
of  Indianapolis  adopted  the  following: 
OmuL  Obdimamck  No.  17,  1891. 

An  ordinance  designating  the  license  fee  to  be  paid  the  city  of 
Indianapolis  by  distilleries  and  breweries  and  the  depots  or 
agencies  In  said  city  of  all  breweries  and  distilleries,  and  all 
wholesale  dealers  In  malt  liquor,  as  provided  for  by  the  act 
of  the  General  Assembly  of  Indiana,  approved  March  A,  1891. 


Section  1 .  Be  it  ordained  by  the  common  council  of  Indian- 
apolis that  hereafter  every  person  or  persons,  firm,  corpora- 
tion or  company  carrying  on  a  distilling  or  brewing  business 
within  said  city  of  Indianapolis,  and  all  depots  or  agen- 
cies established  In  said  city  of  all  breweries  and  distilleries, 
and  all  wholesale  dealers  In  malt  liquors,  except  as  hereinafter 
provided,  shall,  before  they  are  permitted  to  carry  on  their 
said  business,  pay  to  the  city  of  Indianapolis,  Indiana,  for  the 
general  use  and  benefit  of  said  city  the  sum  of  one  thousand 
dollars,  which  said  sum  of  one  thousand  ($1,000)  dollars  shall 
be  the  annual  license  fee  to  be  charged.  On  payment  of  said 
sum  of  one  thousand  ($1,000)  dollars,  the  applicant  for 
such  license  shall  present  the  receipt  thereof  to  the  dty  comp- 
troller of  said  city,  and  such  comptroller  shall  thereupon  issue 
to  such  applicant  a  license  to  carry  on  and  conduct  such  dis- 
tilling and  brewing  business,  or  such  depot  or  agency,  or  such 
wholesale  dealing  in  malt  liquor,  as  the  case  may  be,  for  one 
year  from  such  time,  which  license  shall  be  signed  by  the 
mayor  of  said  city.  The  terms  of  this  ordinance  however  shall 
not  apply  to  any  resident  engaged  In  the  wholesale  business  of 
bottling  or  bottling  and  vending  bottled  beer. 

Section  a.  Said  city  comptroller  shall  keep  a  register  of  the 
names  of  every  person  or  persons,  firm,  company,  corpora- 
tion, depot,  agency  or  dealer  receiving  from  said  city  such 
license,  with  the  date  when  issued  and  the  expiration  of  the 
same,  for  which  services  a  comptroller's  fee  of  one  dollar  ($1) 
shall  be  paid  by  the  person  receiving  suoh  license. 

Section  8.  Any  person  or  persons,  firm,  company  or  corpo- 
ration carrying  on  a  distilling  or  brewing  business  In  said  city 
or  the  owners  or  managers  of  the  depots  or  agencies  of  any 
brewing  or  distilling  business,  or  any  wholesale  dealer  or 
dealers  In  malt  liquor,  who  shall  violate  any  of  the  provisions 
of  this  ordinance  shall,  upon  conviction,  be  fined  in  any  sum 
not  exceeding  one  hundred  ($100)  dollars,  and  each  day's  con- 
tinuance in  violation  of  this  ordinance  shall  constitute  a  sepa- 
rate offense. 

Section  4.  This  ordinance  shall  take  effect  and  be  in  force 
from  and  after  it*  passage  and  publication  one  day  each  week 
for  two  successive  weeks  In  the  Sun,  a  dally  newspaper  of 
general  circulation,  printed  and  published  In  the  city  of  In- 
dianapolis, Marlon  county,  Indiana. 

The  appellee  was  arrested  and  fined  in  the  Police 
Court  of  the  city  of  Indianapolis  for  the  violation 
of  sections  1  and  3  of  this  ordinance.  On  appeal  to 
the  Marion  Circuit  Court  there  was  a  finding  and 
judgment  for  the  appellee,  from  which  the  city 
brings  this  appeal.  From  the  answer  filed  by  ap- 
pellee in  the  Circuit  Court,  to  which  answer  a  de- 
murrer was  overruled,  it  appears  that  at  the  time  of 
the  passage  and  taking  effect  of  said  ordinance,  the 
appellee  was,  and  still  is,  the  local  agent  in  and  for 
the  city  of  Indianapolis  of  the  Anheuser-Busch 
Brewing  Association,  a  corporation  located  and 
having  its  chief  office  and  place  of  business  in  the 
city  of  St.  Louis,  in  the  State  of  Missouri,  and  or- 
ganized under  the  laws  of  that  State;  that  for  a 
long  time  before  and  since  the  passage  of  said  or- 
dinance said  association  has  been  engaged  in  the 
manufacture  of  beer  in  the  city  of  St.  Louis,  and  iu 
selling  the  same  to  citizens  of  Indianapolis,  and 
other  cities  and  towns  in  the  State  of  Indiana,  said 
beer  being  shipped  to  and  sold  by  appellee  partly 
in  barrels,  partly  in  kegs  and  partly  in  bottles;  that 
before  and  since  the  passage  of  said  ordinance  said 
association  had,  and  still  has,  a  depot  in  said  city  of 
Indianapolis  in  charge  of  appellee,  as  its  local 
agent,  where  the  beer  shipped  by  said  association 
for  the  supply  of  its  customers  in  the  city  of  Indian- 
apolis and  other  places  in  the  itate  of  Indiana  is 
temporarily  stored,  until  the  same  is  disposed  of 
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and  delivered  by  appellee  to  said  customers;  that 
said  depot  has  been,  and  still  is,  used  by  said  asso- 
ciation only  as  incident  to  and  as  a  means  of  carry- 
ing on  its  said  business  of  supplying  its  customers 
in  said  city  of  Indianapolis,  and  elsewhere  in  the 
State  of  Indiana,  said  depot  being  provided  with 
facilities  for  what  is  called  "  cold  storage,"  without 
which  said  beer  could  not  be  kept  in  good  condi- 
tion until  delivered  to  its  customers ;  that  it  has 
heretofore  been,  and  still  is,  the  custom  of  said  as- 
sociation to  ship  in  barrels  and  kegs  and  bottles 
beer  manufactured  by  it,  and  designed  for  sale  to 
its  customers  in  Indianapolis  and  elsewhere  in  the 
State  of  Indiana  to  appellee,  as  its  agent  in  said 
city,  by  whom  it  is  then  stored  in  said  depot  until 
taken  out  by  him  for  delivery  to  said  customers,  all 
of  the  sales  so  made  by  him  being  at  wholesale,  and 
none  at  retail.  In  addition  to  the  facts  so  averred, 
it  was  agreed  on  the  trial,  as  shown  by  the  bill  of 
exceptions,  that  there  are  three  breweries  in  the 
city  of  Indianapolis,  all  however  owned  and  opera- 
ted by  one  association,  also  located  in  said  city;  that 
there  are  but  three  persons  or  firms  residing  in  said 
city  who  are  engaged  in  bottling  and  vending  bot- 
tled beer;  that,  besides  the  corporation  represented 
by  appellee,  there  are  several  corporations,  firms  and 
persons  who  own  and  control  breweries  at  places 
outside  Indianapolis,  and  who  are  engaged  in  the 
business  of  selling  at  wholesale  the  beer  manufac- 
tured by  them  to  citizens  of  Indianapolis,  and  of 
other  cities  and  towns  in  Indiana,  by  means  of 
depots,  agencies  and  agents  located  in  the  city  of 
Indianapolis;  that  some  of  these,  including  the  cor- 
poration represented  by  appellee,  are  located  out- 
side of  the  State  of  Indiana,  while  the  others  are 
located  within  the  State,  but  without  the  city  of 
Indianapolis;  that  the  cost  of  issuing  the  license 
provided  for  in  the  ordinance  does  not  exceed  $2. 

On  this  appeal  the  appellee  contends  that  the  or- 
dinance in  question  is  invalid,  and  in  support  of 
such  contention  advanced  the  following  proposi- 
tions :  "  First.  That  the  ordinance  in  question  is 
void  in  so  far  as  it  authorizes  the  taxation  or  licens- 
ing of  depots  or  agencies  of  non-resident  breweries 
engaged  in  interstate  commerce.  Second.  That  the 
ordinance  is  void  because  it  makes  unjust  and  ille- 
gal discriminations  between  those  engaged  in  the 
same  business,  and  tends  to  create  monopolies. 
Third.  That  the  illegal  portions  of  the  ordinance 
are  so  essential  to,  and  are  so  intimately  connected 
with,  the  general  plan  of  it  as  to  render  the  whole 
ordinance  illegal.  Fourth.  That  neither  the  police 
power  nor  the  taxing  power  delegated  to  the  city 
by  the  City  Charter  Act  authorized  the  city  to  exact 
the  license  fee  of  $1,000." 

As  to  the  first  proposition,  it  is  now  well  settled 
that  the  power  of  Congress  is  supreme  over  inter- 


state commerce,  as  well  as  over  foreign  commerce, 
even  so  far  that  the  failure  of  Congress  to  legislate 
upon  the  subject  does  not  authorize  interference  by 
the  State.  Crutcher  v.  Kentucky,  141  U.  S.  47; 
Wabash,  etc.,  Ry.  Co.  v.  People  of  Illinois,  118  id. 
557 ;  Brimmer  v.  Rebman,  138  id.  78. 

In  McLaughlin  v.  City  of  South  Bend,  126  Ind. 
471,  it  was  said  by  this  court:  "The  decisions  of 
the  Supreme  Court  of  the  United  States  declare 
that  an  ordinance  requiring  a  license  fee  from  agents 
representing  citizens  of  another  State,  who  offer 
goods  not  in  this  State  for  sale  by  sample,  is  void, 
because  it  assumes  to  establish  a  regulation  affect- 
ing commerce  between  the  States.  McCall  v.  Cali- 
fornia, 136  U.  S.  104;  Stoutenburgh  v.  Hennick, 
129  id.  141 ;  Asber  v.  Texas,  128  id.  129 ;  Robbins 
v.  Taxing  District,  120  id.  489.  If  the  goods  of- 
fered for  sale  had  been  in  the  State  at  the  time  of 
the  sale,  although  there  was  no  delivery  to  the  pur- 
chaser at  that  time,  the  Federal  decisions  would  not, 
as  we  believe,  rule  the  case." 

It  is  clear  from  the  authorities  then  that  if  the 
goods  are  located  in  another  State  at  the  time  they 
are  sold  in  this  State,  the  agent  so  selling  the  goods 
cannot  be  required  to  take  ont  a  license.  Robbins 
v.  Taxing  District,  and  other  cases  cited  above; 
Martin  v.  Town  of  Rosendale,  130  Ind.  109.  Coun- 
sel for  appellant  however  contend  that  while  the 
exclusive  authority  of  Congress  over  interstate  com- 
merce is  unquestionable,  and  while  it  is  also  true 
that  so  long  as  Congress  remains  silent  as  to  any 
branch  or  article  of  interstate  commerce,  such  silence 
is  an  indication  of  the  will  of  the  National  Legisla- 
ture that  this  branch  or  article  of  commerce  should 
remain  unrestricted,  yet  that  Congress  may,  by  ap- 
propriate legislation,  subject  any  article  of  inter- 
state commerce  to  the  police  regulations  of  any 
State.  This  contention  cannot  be  gainsaid.  Con- 
gress, having  exclusive  control  over  the  commerce 
between  the  States,  may  undoubtedly  subject  such 
commerce  to  the  laws  of  the  States,  and  the  only 
inquiry  must  be  whether  this  has  in  fact  been  done 
by  Congress  by  the  enactment  of  a  valid  law.  Con- 
gress has  so  spoken,  and  in  relation  to  the  particular 
article  concerned  in  this  case.  This  law  of  Congress, 
which  was  approved  August  8,  1890,  provides  "  that 
all  fermented,  distilled  or  other  intoxicating  liquors 
or  liquids  transported  into  any  State  or  Territory, 
or  remaining  therein  for  use,  consumption,  sale  or 
storage  therein,  shall  upon  arrival  in  such  State  or 
Territory  be  subject  to  the  operation  and  effect  of 
the  laws  of  such  State  or  Territory  enacted  in  the 
exercise  of  its  police  powers,  to  the  same  extent  and 
in  the  same  manner  as  though  such  liquids  or  liquors 
had  been  produced  in  such  State  or  Territory,  and 
shall  not  be  exempt  therefrom  by  reason  of  being 
introduced  therein  in  the  original  packages  or  oth- 
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erwise."  This  law  was  found  valid  by  the  Supreme 
Court  of  the  United  States.  In  re  Rahrer,  140  U.  3. 
545;  Com.  t.  Calhane,  154  Mass.  115.  Beer  being 
a  fermented,  intoxicating  liquor  or  liquid,  it  follows 
that  the  depots  or  agencies  of  non-resident  brewer- 
ies, in  which  depots  or  agencies  such  beer  "  is  tem- 
porarily stored  until  the  same  is  disposed  of,"  are 
"subject  to  the  operation  and  effect  of  the  laws" 
of  this  State,  "  enacted  in  the  exercise  of  its  police 
powers,  to  the  same  extent  and  in  the  same  manner 
as  though  such  liquids  or  liquors "  were  produced 
in  this  State.  The  question  as  to  interstate  com- 
merce is  therefore  eliminated  from  the  case  at  bar. 
The  next  proposition  is  that  the  ordinance  is  void 
because  it  makes  unjust  and  illegal  discriminations 
between  those  engaged  in  the  same  business,  and 
tends  to  create  monopolies.  It  is  not  necessary  to 
mutiply  citations  of  authority  to  show  that  an  ordi- 
nance is  invalid  which  discriminates  in  favor  of 
residents  of  the  city  or  State,  as  against  non-resi- 
dents. Cooley's  Const.  Lim.  (6th  ed.)  479,  and  fol- 
lowing pages  and  notes;  Gralfty  v.  City  of  Rush- 
ville,  107  hid.  502.  The  ordinance  will  also  be  void 
if  it  discriminates  in  favor  of  some  residents  as 
against  other  residents.  1  Dill.  Mun.  Corp.,  t}§  323, 
827,  882 ;  Cooley  on  Tax'n,  128,  129 ;  Ex  parte  Frank, 
52  Cal.  606;  Bills  v.  City  »f  Goshen,  117  Ind.  221 ; 
City  of  Plymouth  v.  Schultbies  (decided  at  last 
term),  85  N.  £.  Rep.  12-14.  Under  this  head,  ob- 
jection is  made  to  the  following  clause  of  the  first 
section  of  the  ordinance:  "The  terms  of  this  ordi- 
nance however  shall  not  apply  to  any  resident  en- 
gaged in  the  wholesale  business  of  bottling  or  bot- 
tling and  vending  bottled  beer."  It  is  very  clear 
that  this  clause  is  invalid,  for  two  reasons:  It 
discriminates  in  favor  of  residents,  as  against  non- 
residents. It  also  discriminates  in  favor  of  residents 
who  bottle  and  vend  bottled  beer,  as  against  resi- 
dents who  vend  beer  in  barrels,  jugs,  or  otherwise. 
The  classification  thus  attempted  to  be  made  is 
arbitrary,  and  cannot  stand.  While  the  subjects  of 
legislation  may  be,  and  indeed  should  be,  classified, 
yet  the  lines  of  such  classification  should  be  well 
marked,  and  should  include  all  individuals  of  like 
kind  in  like  situation.  Here,  the  things  to  be 
licensed  are  breweries,  distilleries,  and  their  depots 
and  agencies  established  in  the  city,  with  other 
wholesale  dealers  in  malt  liquors.  The  classification 
being  thus  made,  and  properly  so  tuade,  it  will  not 
do  to  except  individuals  of  that  class  who  are  resi- 
dents, or  who  do  wholesale  business  in  bottled  beer. 
State  v.  Sheriff  of  Ramsey  Co.,  48  Minu.  236 ;  State 
v.  Hammer,  42  N.  J.  Law,  485;  Mayor,  etc.,  v. 
Weed,  84  Ga.  683.  But,  as  was  said  in  Clark  v. 
Ellis,  2  Blackf.  8:  "A  part  of  an  act  of  assembly 
being  unconstitutional  does  not  affect  a  constitu- 


tional part  of  the  same  act,  relative  to  the  same  sub- 
ject. That  part  which  is  unconstitutional  is  con- 
sidered as  if  stricken  out  of  the  act;  and,  if  enough 
remains  to  be  intelligibly  acted  upon,  it  is  con- 
sidered the  law  of  the  land."  This  is  the  law,  as 
recognized  in  numerous  cases.  State  v.  Newton, 
59  Ind.  178;  Ingerman  v.  Noblesville  Tp.,  90  id. 
398;  State  v.  Blend,  121  id.  S14;  11  Am.  &  Eng. 
Enc.  Law,  610.  In  the  case  at  bar,  by  striking 
from  the  ordinance  the  discriminating  and  void 
clause,  that  which  is  left  is  complete  in  itself, 
sensible,  and  capable  of  being  executed,  and  wholly 
independent  of  that  which  is  rejected. 

It  is  also  insisted  that  the  ordinance  is  discrimi- 
nating, as  favoring  a  corporation  known  as  the 
Indianapolis  Brewing  Company;  counsel  contend- 
ing that  this  company,  which  owns  three  breweries 
in  the  city,  will  have  to  pay  but  one  fee  of  $1,000, 
while  other  wholesale  dealers  will  have  to  pay  $1,000 
each,  and  so  a  monopoly  will  be  created  in  favor  of 
the  city  company.  An  examination  of  the  ordi- 
nance discloses  no  such  meaning  in  its  language. 
The  statute  provides  for  licensing  distilleries  and 
breweries,  and  their  depots  or  agencies,  in  the  city. 
The  ordinance  uses  somewhat  different  language, 
but  the  meaning  is  evidently  the  same.  The  license 
is  required  of  "every  person  or  persons,  firm,  cor- 
poration or  company  carrying  on  a  distilling  or 
brewing  business  within  said  city  of  Indianapolis, 
and  all  depots  or  agencies  established  in  said  city 
of  all  breweries  and  distilleries,  and  all  wholesale 
dealers  in  malt  liquors."  The  plain  meaning  of  this 
language  is  that  each  such  establishment  shall  be 
duly  licensed  before  being  authorized  to  do  busi- 
ness. Of  course,  the  respective  owners  are  the  per- 
sons to  pay  the  several  fees  for  the  licenses.  But 
each  distillery,  each  brewery,  each  depot  or  agency 
of  any  such  distillery  or  brewery,  and  each  other 
wholesale  establishment  for  selling  beer,  by  the  pro- 
visions of  the  ordinance,  is  required  to  pay  the 
separate  fee.  The  circumstance  that  one  person  or 
one  company  owns  two  or  more  breweries,  depots, 
or  other  establishments  could  not  operate  to  cancel 
one  or  more  license  fees,  leaving  the  individual  or 
the  company  to  pay  but  one  fee.  As  well  might  it 
be  said  that,  if  one  man  or  one  corporation  should 
own  two  or  more  saloons,  such  person  or  corpora- 
tion would  have  to  pay  but  one  license  for  all  the 
saloons.  It  is  the  saloon,  in  the  one  case,  and  the 
brewery  or  other  wholesale  establishment,  in  the 
other  case,  that  is  licensed;  and  each  saloon  or 
brewery,  as  the  case  may  be,  is  taxed  a  separate 
license  fee.  We  quite  agree  with  counsel  that  the 
city  "  has  no  more  authority  to  require  or  to  give  a 
general  license  for  carrying  on  the  business  of  brew- 
ing, under  which  a  firm  or  syndicate  may  carry  on  a 

dozen  breweries,  than  it  would  have  to  jrive  a  general 
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license  to  carry  on  the  saloon  business,  under  which 
a  firm  or  syndicate  might  carry  on  a  dozen  saloons." 
One  contention  would  be  as  inequitable  and  absurd 
as  the  other.  But  there  is  no  one  but  appellee  who 
is  seeking  to  give  the  ordinance  this  interpretation 
— an  interpretation,  too,  which  the  words  of  the 
ordinance  will  not  bear.  Indeed,  the  giving  of  such 
a  meaning  to  the  ordinance  seems  but  the  building 
up  of  a  card  house,  only  to  show  how  easily  it  can 
be  knocked  down  again. 

What  we  have  already  said  sufficiently  answers 
the  third  proposition  of  counsel.  We  have  seen 
that  the  illegal  parts  of  the  ordinance  may  be  readily 
separated  from  those  that  are  legal,  so  that  the  latter 
may  stand  as  a  complete  nnd  valid  ordinance,  im- 
posing a  license  fee  on  each  distillery,  brewery, 
agency  ordepotof  a  distillery  or  brewery,  and  every 
other  wholesale  establishment  in  the  city  for  the 
sale  of  malt  liquors. 

The  fourth  proposition  of  counsel  questions  the 
power  of  the  city  to  levy  the  tax  provided  in  the 
ordinance.  The  power  granted  to  the  city  by  the 
Legislature  in  this  regard  is  "to  tax,  license  and 
regulate."  It  is  a  police  power,  and  may  be  dele- 
gated by  the  State  to  the  city.  The  power  of  the 
Legislature  to  do  this  can  be  limited  only  by  the 
Constitution,  but  there  is  nothing  in  the  Constitu- 
tion prohibiting'  the  Legislature  from  extending 
such  power  to  the  city.  Lutz  v.  City  of  Crawfords- 
ville,  100  Ind.  466. 

Appellee  argues  that  because  the  cost  of  issuing 
a  license  is  small,  and  because  the  expense  to  the 
city  of  the  regulation  of  the  business  is  but  little, 
therefore  the  tax  is  for  revenue,  and  not  a  police 
regulation.  This  is  to  misapprehend  wholly  the 
purpose  of  this  class  of  legislation.  It  is  said  in 
Emerich  v.  City  of  Indianapolis,  118  Ind.  270: 
''Liquor  sellers  are  subjected  to  the  payment  of  a 
special  tax  because  the  object  of  this  class  of  legis- 
lation is  to  restrict  the  business.  *  *  *  The 
theory  of  the  legislation  upon  this  subject  is  that 
the  business  is  one  which  requires  restraint,  because 
it  is  harmful  to  society."  It  is,  as  said  in  Bright  v. 
McCullough,  27  Ind.  223,  an  indirect  tax,  "im- 
posed, not  merely  for  the  purpose  of  revenue,  but 
in  restraint  of  a  particular  business  or  calling,  or  as 
a  license  on  particular  pursuits,  or  as  a  mere  police 
regulation,"  and  so  does  not  come  within  the  spirit 
of  the  provisions  of  the  Constitution  relating  to 
taxation  for  revenue.  For  further  authorities  to 
show  that  all  statutes  which  merely  assume  to  regu- 
late the  sale  of  intoxicating  liquors,  and  to  prohibit 
sales  by  persons  other  than  those  who  are  licensed 
by  the  public  authorities,  are  valid  and  constitu- 
tional, as  an  exercise  of  ordinary  police  regulations, 
see  11  Am.  &  Eng.  Enc.  Law,  583,  and  notes. 
What  is  said  by  counsel  therefore  and  the  authori- 


ties cited,  to  show  that  the  ordinance  is  invalid,  us 
an  attempted  exercise  by  the  city  of  the  taxing 
power,  are  not  in  point.  The  ordinance  is  an  exer- 
cise of  the  police  power  expressly  granted  to  the 
city  by  the  Legislature  in  restraint  of  an  occupation 
which  the  law  regards  as  harmful  to  society,  and 
as  such  it  is  subject  to  the  discretion  of  the  city  au- 
thorities. In  Coal  Float  v.  City  of  Jeffersonvillc, 
112  Ind.  15,  it  is  said  that  "an  ordinance  cannot 
be  held  to  be  unreasonable  which  is  expressly  au- 
thorized by  the  Legislature." 

It  follows,  from  what  we  have  said,  that  the  court 
erred  in  overruling  the  demurrer  to  the  second 
paragraph  of  the  answer,  and  also  in  overruling  the 
motion  for  a  new  trial. 

The  judgment  is  reversed,  with  directions  to 
grant  a  new  trial,  and  for  further  proceedings  in  ac- 
cordance with  this  opinion. 


HOW  AN  ACCUSED  BUT  INNOCENT  PER- 
SON MAY  SUFFER  IN  THE  HANDS  OF 
THE    LAW- 

ONE  of  the  impressions  first  received  concerning 
the  government  of  this  Commonwealth  is  one 
of  admiration  for  the  breadth  and  fullness  of  its 
charity.  A  man  or  woman  who  will  visit  the  city 
prison  of  New  York,  and  learn  exactly  what  trent- 
ment  is  there  received  by  untried  prisoners  will 
lose  some  of  this  early  admiration,  and  will  learn 
how  the  intention  of  a  just  law  may  be  perverted. 
One  woman's  story,  which  is  a  common  one,  will 
illustrate  the  need  of  reform.  She  was  a  governess 
in  this  city,  was  barely  twenty-two  years  old,  and 
had  been  living  in  the  house  of  a  gentlemau  who 
engaged  her  to  teach  bis  daughters.  One  day  one 
of  her  pupils  complained  of  having  lost  a  valuable 
ring,  and  when  search  was  made  for  it,  it  was  dis- 
covered in  a  drawer  of  the  governess's  dressing- 
case.  She  was  accused  of  having  stolen  it.  She 
protested  that  she  had  never  seen  the  ring  any- 
where exceptiug  upon  the  owner's  hand,  but  as  she 
could  not  explain  its  presence  in  her  drawer,  she 
was  arrested,  charged  with  theft,  and  impris- 
oned in  the  Tombs,  where  she  waited  for  her  trial. 
This  young  woman  was  poor,  friendless,  and  a 
stranger  in  our  city.  She  knew  nothing  of  our  laws 
and  punishments,  but  somewhere  she  had  heard  the 
fable  that  the  law  presumes  all  persons  to  be  inno- 
cent until  they  have  been  proved  guilty.  She  en- 
deavored to  be  brave  and  logical,  even  in  that  dark 
hour,  for  her  faith  in  the  existence  of  human  jus- 
tice had  not  yet  been  shaken.  It  soon  began  to 
waver.  She  knew  the  necessity  of  punishment  for 
crime,  but  she  doubted  the  justice  of  imprisoning 
persons  who  were  only  accused,  and  not  convicted, 

of  wrong  in  this  stopping-place  for  convicts.     She 
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was  afraid  in  prison,  because  she  was  surrounded 
by  people  familiar  with  every  offense  known  in  the 
category  of  crime.  All  the  women  of  each  corri- 
dor were  forced  to  leave  their  cells  every  morning, 
and  compelled  to  remain  all  day  in  a  common  sit- 
ting-room. While  she  was  in  the  Tombs  she  had 
not  one  mouthful  of  solid  food  excepting  bread,  for 
she  bad  no  money  with  which  to  purchase  meals 
outside  the  prison.  She  had  bread  and  coffee  for 
her  breakfast,  bread  and  soup  for  her  dinner,  and 
bread  and  tea  for  her  supper.  A  convict  in  the 
State  prison  has  his  daily  portion  of  meat,  and  has 
better  air  and  better  sleep  than  have  the  innocent 
men  and  women  in  the  Tombs. 

Our  governess  had  little  mental  or  physical  rest. 
Sometimes  one  or  two  other  prisoners  were  placed 
in  the  cell  with  her  at  night.  As  each  cot  could 
hold  but  one  person,  many  prisoners  were  com- 
pelled to  sleep  upon  the  stone  floor  of  the  building. 
The  drunken  cries  and  profanity  in  this  tomb  of 
justice  made  night  hideous.  Among  the  coarsest 
cruelties  perpetrated  in  the  name  of  human  charity 
are  the  visits  of  strangers  to  prisoners  who  are  wait- 
ing to  be  tried.  Our  prisoner  was  eager  for  the 
stigma  of  suspicion  to  be  removed  from  her,  yet 
every  day  it  was  perpetuated  and  advertised  by 
strangers  who  came  and  looked  at  her,  and  from 
whom  she  had  no  escape.  People  who  saw  the 
governess's  face  in  the  Tombs  remembered  her  as  a 
criminal,  and  not  as  one  whom  the  law  "  presumed  " 
to  be  innocent.  Among  those  who  had  visited  her 
and  who  doubtless  desired  to  help  her,  was  the 
superintendent  of  a  Sunday-school.  He  came  with 
a  camera  to  take  a  picture  of  the  Tombs  sitting- 
room  and  all  its  unhappy  occupants.  He  wished  to 
show  this  picture  as  one  of  a  set  when  lie  delivered 
a  lecture  in  his  church  on  "Crime  and  its  Penal- 
ties." She  covered  her  face,  and  cried  out  that  she 
would  not  submit  to  such  a  humiliation.  He  argued 
that  if  she  were  innocent  she  need  have  no  fear  of 
having  Her  likeness  seen  in  the  house  of  God,  and 
when,  in  an  unguarded  moment,  she  uncovered  her 
face  she  was  instantly  photographed. 

When  the  day  of  her  trial  finally  arrived  she  was 
not  allowed  to  walk  to  the  court-house,  but  was 
placed  in  the  prison  van  with  a  white  woman  and  a 
negress,  both  of  whom  had  been  convicted  of  in- 
famous crimes,  and  who  were  going  into  court  to 
be  sentenced.  She  would  have  cheerfully  walked 
many  miles  to  have  escaped  such  companionship, 
but  she  had  no  choice  in  this  matter,  and  so  she 
rode  in  the  Black  Maria,  while  the  boys  in  the 
street  ran  after  the  strangely-named  vehicle  and  de- 
rided the  miserable  creatures  inside.  She  was 
placed  in  an  iron  cage  at  the  back  of  the  court- 
room, where  she  and  her  degraded  associates  waited 
to  be  summoned  before  the  bench.    It  was  a  pen  fit 


for  beasts  in  a  menagerie.  It  was  near  an  entrance 
to  the  room,  and  every  one  who  entered  there 
looked  at  the  prisoners  through  the  iron  grating  of 
that  pen.  It  was  perhaps  the  worst  of  all  the  hu- 
miliations the  accused  woman  had  suffered.  Her 
name  was  called  at  last  and  her  trial  begun.  As  she 
had  no  money  to  pay  for  legal  services,  the  court 
assigned  her  counsel.  Her  employer  and  his 
daughter  told  the  story  of  the  ring.  She  had  suf- 
fered from  so  much  injustice  that  she  was  begin- 
ning to  expect  to  be  convicted,  when  her  lawyer 
cross-questioned  her  pupil.  Against  her  will,  be 
made  the  girl  admit  that  the  ring  had- fitted  her  fin- 
ger loosely,  and  had  several  times  slipped  from  her 
hand  and  been  recovered.  Little  by  little  he  drew 
from  her  unwilling  lips  admissions  that  she  had 
sometimes  visited  the  governess's  room  without  her 
knowledge,  and  had  often  examined  the  contents  of 
her  writing-desk  and  dressing-case;  and  finally  she 
acknowledged  that  she  had  been  engaged  in  this 
meddlesome  business  an  hour  before  she  had  missed 
the  ring.  The  girl  was  mortified  by  these  disclos- 
ures, but  the  cross-questioning  continued  persist- 
ently, mercilessly,  until  she  broke  down  and  ad- 
mitted that  she  might  have  lost  it  in  her  teacher's 
drawer.  In  addressing  the  jury  the  judge  remarked 
that  he  was  surprised  that  the  court's  time  had  been 
wasted  by  so  flimsy  a  case,  and  he  directed  the  jury 
to  render  a  verdict  of  acquittal,  which  was  promptly 
done. 

It  will  be  seen  that  the  city's  prisoner  had  to 
travel  a  long  and  painful  path  before  she  found  any 
protection,  any  consideration,  any  justice;  and  yet 
in  the  end  it  was  admitted  by  judge,  jury,  and 
even  by  her  accuser,  that  there  had  never  been  any 
evidence  of  guilt  against  her.  Her  suffering  has  not 
ended  yet.  So  long  as  she  lifts  her  face  to  the  day- 
light, people  who  see  her  will  remember  how  she 
looked  in  the  fetid  atmosphere  of  crime.  So  long 
as  she  lives,  the  horror  of  her  experience  will  haunt 
and  influence  her  life.  In  the  eye  of  the  law  the 
presumption  of  innocence  may  be  a  safeguard,  but 
it  must  seem  like  a  mockery  to  those  who  expe- 
rience it. —  Oity  Vigilant. 


We  have,  as  everybody  knows,  a  Lockwood  at 
the  bar  in  old  England,  but  everybody  does  not 
know  that  there  is  also  a  Lockwood  at  the  bar  away 
down  in  old  Virginia.  The  latter  Lockwood  is  a 
lady ;  she  was  not  welcomed,  as  a  lady  should  be, 
with  open  arms.  The  bar  of  Virginia  offered  no 
arm,  but  presented  a  cold  shoulder.  But  Mrs. 
Lockwood  was  not  to  be  repulsed.  She  has  over- 
come all  the  obstacles  that  were  placed  in  her  path, 
and  is  now  hailed  by  her  friends  as  a  pioneer  in  the 
march  of  woman'! 
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PRINCIPAL  _AND    AGENT. 

AT  Newtownards  County  Court  (Ireland)  a  case 
arose  in  April  last  which  is  reported  by  the 
Irish  Law  Time*,  which  gives  the  following  head- 
note:  "Where  an  agent,  having  made  a  contract 
in  his  own  name,  has  been  sued  on  it,  and  judg- 
ment obtained  against  him,  an  action  will  not  lie 
against  the  principal  on  the  same  contract,  although 
satisfaction  has  not  been  obtained  on'the  judgment 
against  the  agent,  and  although  the  plaintiff  was 
not  until  after  the  recovery  of  the  said  judgment 
aware  of  the  existence  of  a  principal.  The  right  of 
election  to  sue  either  the  agent  or  principal  is  de- 
termined where  either  of  them  has  been  sued  to 
judgment,  though  the  fact  of  the  agency  was  not 
discovered  until  after  the  date  of  the  judgment." 
A  civil  bill  was  brought  by  the  plaintiffs  against  the 
defendant  at  Newtownards  Hilary  Sessions  to  re- 
cover the  sum  of  £18  16s.  (Id.  for  goods  sold  and 
delivered.  The  defendant  was  the  owner  of  a  public 
house,  which  was  carried  on  and  managed  for  him  by 
his  son,  David  Gibson.  The  goods  were  sold  and 
delivered  to  David  Gibson,  and  the  plaintiffs  recov- 
ered judgment  against  him  for  the  price  thereof  on 
the  21st  of  April,  1893,  at  which  time  they  did  not 
know  that  he  was  only  acting  as  the  agent  of  the 
defendant.  When  however  the  plaintiffs  endeav- 
ored to  realize  the  amount  of  their  judgment  they 
discovered  that  the  defendant  was  the  principal  and 
the  owner  of  all  the  goods  in  the  public  house,  and 
failing  to  obtain  payment  from  David  Gibson,  the 
plaintiffs  now  issued  the  present  civil  bill  against  the 
defendant. 

A.  J.  Weir,  solicitor,  on  behalf  of  the  defendant. 
The  plaintiffs,  having  recovered  a  judgment  against 
David  Gibson,  cannot  now  proceed  against  the  de- 
fendant for  the  same  debt,  even  though  at  the  time 
of  recovering  the  judgment  against  David  Gibson 
they  did  not  know  that  the  defendant  was  the 
principal  in  the  transaction.  Priestly  v.  Fernie,  8 
H.  A  C.  977. 

John  MeKte,  solicitor,  for  the  plaintiffs,  contra. 

His  Honor.  The  facts  in  this  case  are  clear,  and 
I  would  give  the  plaintiffs  a  decree  for  the  sum 
sued  for,  but  that  a  serious  question  of  law  arises. 
The  defendant  carried  on  the  business  of  a  public 
house  through  his  son  David,  and  the  defendant, 
who  did  not  appear  in  the  transaction  at  all,  was 
unknown  to  the  plaintiffs  until  after  they  had  sup- 
plied the  goods  and  sued  the  son  David  to  judg- 
ment. The  question  now  is:  Does  this  judgment, 
recovered  against  David  Gibson,  bar  the  plaintiffs 
(although  they  have  not  received  satisfaction)  from 
now  proceeding  against  the  defendant,  who  at  the 
time  the  judgment  was  recovered  filled  the  position 
of  undisclosed  principal?    I  think  on  the  authori- 


ties it  does.  In  the  case  of  Priestly  v.  Fernie, 
which  was  decided  on  demurrer,  the  owner  of  a  ship 
was  sued  on  a  bill  of  lading  which  was  signed  by 
the  master  in  his  own  name;  the  defendant  pleaded 
that  the  plaintiff  had  already  obtained  judgment 
against  the  master  for  the  same  cause  of  action ; 
the  plaintiff  in  his  replication  stated  that  the  judg- 
ment was  unsatisfied,  and  that  he  had  not  before 
the  recovery  of  the  judgment  any  notice  or  knowl- 
edge that  the  bill  of  lading  was  made  by  or  on  be- 
half of  the  defendant.  Bramwell,  B.,  delivered  the 
judgment  of  the  court,  and  no  doubt  treated  the 
case  as  one  of  election,  but  he  clearly  lays  it  down 
that  if  the  agent  be  sued  to  judgment  no  action  can 
afterward  be  brought  against  the  principal,  and  he 
does  not  suggest  any  difference  even  if  the  plaintiff 
at  the  time  of  recovering  the  judgment  does  not 
know  that  there  is  a  principal.  It  might  be  forci- 
bly contended  that  until  the  plaintiff  becomes  aware 
of  the  existence  of  a  principal  he  cannot  have  exer- 
cised any  election,  because  the  existence  of  an  elec- 
tion would  imply  that  the  fact  of  two  courses  being 
open  was  known  to  him.  The  result  °f  tn<*  authori- 
ties however  appears  to  me  to  be  that  election  exists 
up  to  the  time  of  judgment,  but  after  judgment  has 
been  recovered  against  the  agent  it  is  not  possible 
to  sue  an  undisclosed  principal,  and  have  two  judg- 
ments against  different  persons  in  different  capaci- 
ties (».  «.,  one  against  the  agent  and  another  against 
the  principal)  for  the  same  cause  of  action.  In 
Calder  v.  Dobell,  L.  R.,  6  C.  P.  486,  Kelly,  C.  B., 
says  (p.  499) :  "  I  think  the  plaintiffs  had  a  right  to 
sue  either  the  agent  or  the  principal  at  their  elec- 
tion. No  doubt  the  election  being  once  deter- 
mined, there  is  an  end  of  the  matter,  as  where  the 
agent  has  been  sued  to  judgment."  And  in  another 
case  of  Ex  parte  Williamson,  L.  R.,  10  Q.  B.,  57,  the 
case  of  Priestly  v.  Fernie  was  adopted  as  a  binding 
authority.  There  is  one  other  case,  of  Kendall  v. 
Hamilton,  4  App.  Cas.  504,  in  which  the  point  was 
not  actually  decided,  hut  the  judgment  of  Lord 
Cairns  is  very  valuable ;  the  defendant  in  that  case 
was  a  sleeping  partner,  and  the  plaintiffs  had  sued  to 
judgment  Wilson  and  McLay,  the  ostensible  partners. 
Lord  Cairns,  at  page  514,  deals  with  the  case  as  if 
it  were  one  of  undisclosed  principal  and  agent,  and 
at  page  515  says:  "In  the  present  case  I  think  that 
when  the  plaintiffs  sued  Wilson  and  McLay,  and 
obtained  judgment  against  them,  they  adopted  a 
course  which  was  clearly  within  their  power,  and 
to  which  Wilson  and  McLay  could  have  made  no 
opposition,  and  that,  having  taken  this  course,  they 
exhausted  their  right  of  action,  not  necessarily  by 
reason  of  any  election  between  two  courses  opeta  to 
them,  which  would  imply  that,  in  order  to  an  elec- 
tion, the  fact  of  both  courses  being  open  was 
known,  but  because  the  right  of  action  which  they 
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pursued  could  uot,  after  judgment  obtained,  co- 
exist with  u  right  of  action  on  the  same  facts  against 
another  person.  If  Wilson  and  McLay  had  been 
the  agents,  and  Hamilton  (the  defendant  in  this 
action)  alone  the  undisclosed  principal,  the  case 
could  hardly  have  admitted  of  a  doubt;  and  I  think 
it  makes  no  difference  that  Wilson  and  McLay  were 
the  agents,  and  the  undisclosed  principals  were 
Wilson,  McLay  and  Hamilton." 

I  am  therefore  coerced  to  decide,  though  I  would 
rather  decide  otherwise,  that  the  action  is  not  main- 
tainable against  James  Gibson,  and  I  must  dismiss 
the  present  civil  bill. 


IONORANTIA  JURIS. 

PROBABLY  it  brings  a  shock  to  many  law  stiu 
dents  when  they  first  encounter  the  maxim 
that  ignorance  of  the  law  is  no  excuse  to  a  person 
who  breaks  it.  Reflection  however  soon  convinces 
that  no  other  rule  would  be  possible  as  a  working 
theory  in  the  admiuistration  of  justice.  The  ap- 
parent harshness  of  the  axiom  is  practically  miti- 
gated by  the  circumstances  that  those  infractions  of 
law  which  entail  the  severest  penalties  are  also 
offenses  against  the  universal  moral  code,  and  that 
the  discretionary  power  of  courts  in  suspending 
sentence  is  often  used,  with  the  sanction  of  public 
sentiment,  in  letting  an  offender  off  easily,  where 
he  has  acted  in  genuine  ignorance  of  statutes  estab- 
lishing arbitrary  or  artificial  rules  for  the  general 
good. 

It  is  nevertheless  the  fact  that  humble  and  illite- 
rate people  are  often  misled  or  deliberately  victimised 
through  ignorance  of  the  law  itself  and  of  legal 
practice  and  procedure.  We  noticed  in  one  of  the 
papers  a  short  time  ago  the  report  of  a  popular  de- 
mand in  Louisiana  for  a  statute  to  suppress  legal 
"touts."  These  are  men  who  systematically  steer 
humble  and  ignorant  persons,  suspected  of  minor 
criminal  offenses,  toward  the  offices  of  "shysters" 
with  whom  the  "tout9"  are  in  league,  or  in  actual 
partnership.  It  is  only  a  natural  step,  where  the 
"tout "  system  exists  and  corruptible  police  officials 
can  be  found,  to  cook  up  arrests  and  prosecutions 
of  innocent  persons  for  suppositious  crimes.  In  a 
civil  case  in  this  city,  which  recently  attracted  con- 
siderable notice  in  the  papers,  one  of  the  parties 
alleged  that  an  attorney  had  extorted  a  considerable 
sum  of  money  for  the  avowed  purpose  of  bribing  a 
judge,,  representing  this  as  a  usual  and  indispens- 
able disbursement.  Nobody  was  led  to  believe  that 
any  of  our  judges  are  open  to  pecuniary  bribes,  and 
perhaps  the  story  told  by  the  litigant  in  question 
was  utterly  false,  so  that  no  blame  attaches  even  to 
any  member  of  the  bar  in  this  particular  case.  But 
we  have  no  doubt  that  imposition  of  a  character 


which  this  incident  illustrates  is  often  practiced 
upon  simple-minded  and  illiterate  persons  for  the 
profit  of  black  sheep  of  the  profession. — New  York 

Law  Journal, 

♦ 

STRIKING  THE  FIARS. 

IN  Scotland  there  still  exists  an  inquisition  by  jury 
J.  to  which  a  considerable  interest  attaches  by 
reason  of  its- striking  resemblance  to  the  ancient 
mode  of  recognition  known  in  the  early  stages  in 
the  development  of  trial  by  jury  in  England,  its 
similarity  consisting  in  this,  that  the  jurymen  are 
entitled  to  rely  on  their  own  knowledge  in  addition 
to  the  evidence  of  the  witnesses.  This  inquest  is 
what  is  known  as  "striking  thenars,"  that  is,  the 
adjustment  of  the  ordinary  standard  according  to 
which  grain  rents  are  regulated.  From  an  early 
date  the  grain  rents  due  to  the  crown  were  arrived 
at  by  the  officers  of  the  exchequer  making  inquiries 
in  each  county,  and  from  the  time  of  the  Reforma- 
tion, liars'  prices,  fixing  the  monetary  equivalent  of 
stipends  payable  in  kind  to  the  clergy,  were  struck 
in  the  commissary  courts;  but,  as  great  laxity  pre- 
vailed in  the  procedure,  and  as  in  some  counties  no 
precautions  were  taken  to  obtain  an  accurate  ad- 
justment of  prices,  the  Court  of  Session  in  1723 
promulgated  an  act  of  Sederunt,  which  declared 
"that  the  use  of  the  sheriff  fiars  is  to  liquidate  the 
price  of  victual  in  divers  processes  to  come  before 
the  Lords  of  Council  and  Session,  and  thesubordinate 
judicatories,"  and  which  gave  precise  directions  to 
the  sheriffs  as  to  the  mode  of  striking  the  fiars. 
That  act  is  still  in  force,  and  by  virtue  of  its  pro- 
visions, the  sheriff  of  each  county  is  required,  be- 
tween the  4th  and  29th  of  February  (old  style)  of 
each  year,  to  summon  a  competent  number  of  per- 
sons within  the  sheriffdom  "  who  have  knowledge 
and  experience  of  the  prices  and  trade  of  victual  in 
these  bounds,"  and  from  them  fifteen  men,  of  whom 
not  fewer  than  eight  are  to  be  heritors,  are  chosen 
as  a  jury  and  sworn.  The  "  properest "  witnesses 
are  called  to  give  evidence  concerning  the  price  at 
which  the  several  kinds  of  grain  have  been  bought 
and  sold,  especially  since  the  1st  of  November  pre- 
ceding, and  any  one  present  in  court,  "observing 
due  order  and  respect,"  may  offer  information  to 
the  jury,  who  return  their  verdict  on  the  evidence 
(which  is  taken  in  writing),  "  or  their  own  proper 
knowledge."  The  verdict  is  given  in  writing, 
signed  by  the  chancellor  (foreman)  and  clerk  to  the 
jury,  to  the  sheriff,  who  on  or  before  the  1st  of 
March,  must  pronounce  a  finding  in  accordance  with 
the  verdict  determining  the  price  of  each  kind  of 
victual.  In  some  counties  different  fiars  may  be 
struck  according  to  the  different  qualities  of  the 
several  kinds  of  grain.     The  prices  thus  fixed  are 

recorded  and  then  published. — Law  Timtt. 
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JUSTICES  OF  THE  SUPREME  COURT  AS 
SEEN  IN  THE  STREETS  OF  WASHING- 
TON. ___ 

ASERIOUS-FA.CED,  sombre-garbed  and  high- 
hatted  procession  is  one  of  Washington's  in- 
tercsting  everyday  sights.  It  occurs  on  Pennsylva- 
nia avenue.  It  is  the  solemn  march  of  the  justices 
of  the  Supreme  Court  from  the  Capitol  to  their 
grounds  in  the  fashionable  West  End.  At  four 
o'clock  the  court  adjourns.  It  matters  not  if  coun- 
sel is  in  the  middle  of  an  argument.  The  justices 
sit  where  their  eyes  fall  upon  the  face  of  the  marble 
clock  over  the  door.  As  the  long  hand  verges  on 
the  twelve  and  the  short  hand  is  at  four  the  chief 
justice  stops  the  proceedings  and  announces  that 
the  hour  of  adjournment  has  arrived.  There  is  only 
one  instance  on  record  in  ten  years  when  the  session 
has  been  prolonged  beyond  the  usual  hour.  That 
was  when  Mr.  Cleveland,  then  ex-President,  made 
his  only  appearance  before  the  court.  At  four 
o'clock  he  had  not  quite  finished  his  argument. 
Chief  Justice  Fuller  interrupted  with  the  usual  an- 
nouncement. 

"  I  have  but  little  more  to  say,"  replied  the  ex- 
President,  thumbing  two  or  three  type-written 
sheets.  "  I  would  much  prefer  to  finish  to-nigtn 
so  that  I  can  take  a  train  for  New  York." 

With  that  Mr.  Cleveland  proceeded.  The  chief 
justice  bowed,  and  the  court  sat  until  twenty  min- 
utes past  four.     It  was  a  great  innovation. 

Ten  minutes  after  adjournment  the  members  of 
the  court  are  swinging  down  the  avenue  at  a  five- 
miles-an-hour  gait.  Sometimes  they  are  in  pairs, 
sometimes  in  threes,  sometimes  singly.  Rarely  they 
are  in  a  chatty  mood  and  talk  and  laugh.  Oftcner 
they  stride  along  with  their  heads  bent  forward, 
each  absorbed  in  his  own  thoughts,  and  preoccu- 
pied to  that  degree  that  he  may  pass  members  of  his 
own  family  without  recognition. 

One  justice  is  never  seen  in  the  procession.  Every 
day  that  the  court  meets  a  carriage  is  driven  to  the 
Senate  entrance  of  the  Capitol.  An  old  man  steps 
out  and  mounts  the  steps  so  slowly  that  it  seems  as 
if  he  were  unequal  to  the  exertion.  A  colored  at- 
tendant is  at  his  elbow,  but  does  not  venture  assist- 
ance. The  old  man  walks  through'  the  lower  corri- 
dor; his  steps  are  very  short;  he  raises  his  feet  an 
inch  or  two  and  puts  them  down  carefully;  in 
time  he  reaches  the  elevator,  which  takes  him  to 
the  Senate  floor ;  then  he  moves  over  the  marble 
tiling  until  he  reaches  the  room  where  the  silk 
gowns  are  kept.  He  is  making  a  record.  In  four 
years,  if  he  lives,  Justice  Field  will  have  sat  upon 
the  Supreme  bench  longer  than  any  other  member 
of  the  court  since  its  foundation.  That  is  his  am- 
bition. Chief  Justice  Marshall  sat  thirty-four  years. 

The  Supreme  Court  circle  forms  a  little  commu- 
nity of  itself  for  social  ends.     It  has  its  days  and 


its  dinners.  The  esprit  de  corps  is  strong.  It  em- 
braces the  families,  the  private  secretaries,  the  offi- 
cers of  the  court,  and  even  extends  to  employees 
and  servants.  The  Supreme  Court  page  —  for  the 
court  has  a  corps  of  pages  to  go  for  books  and  pa- 
pers and  to  bring  glasses  of  water  —  feels  that  he  is 
an  entirely  different  young  person  from  the  Senate 
or  House  page.  Then  there  are  the  Supreme  Court 
messengers.  Each  justice  has  a  messenger.  As 
soon  as  a  new  justice  comes  to  town  he  is  called 
upon  by  the  colored  man  who  served  his  predeces- 
sor. The  colored  man  introduces  himself,  and  im- 
mediately assumes  all  those  minor  duties  and  cares 
which  come  within  the  province  of  a  well-trained 
messenger.  To  some  new  justice  it  is  a  novel  sen- 
sation to  have  a  messenger  tak*  charge  of  him.  One 
of  these  messengers  called  upon  a  western  appointee 
and  briefly  announced : 

"I  was  the  messenger  of  the  late  Mr.  Justice  So- 
and-So." 

"Well?"  asked  the  successor. 

"I  have  come  to  be  your  messenger,"  said  the 
colored  man. 

"I  don't  know  as  I  need  your  services,  "  replied 
the  justice. 

"Oh,  yes,  sir,"  said  the  colored  man,  "you  do. 
Every  member  of  the  co't  has  a  messenger.  I'm 
yours." 

Unabashed  by  the  protest  and  *the  coolness,  the 
colored  man  attached  himself  without  further  ex- 
planation, and  entered  upon  his  duties.  The  ser. 
vice  may  seem  awkward  at  first,  but  the  justices 
soon  find  it  is  pleasing.  There  is  no  case  on  record 
of  a  justice  dispensing  with  his  messenger  after  the 
ice  is  once  broken. — Leslie's  Weekly. 
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FOUND  AFTER  MANY  YEARS- 

NE  of  the#most  remarkable  stories  of  "  Losing 
and  Finding  "  is  the  following :  It  seems  that 
a  certain  eminent  English  lawyer  was  on  a  visit  at 
Minto  in  the  life-time  of  the  second  earl  of  that 
name,  and  a  day  or  two  before  the  hearing  of  an 
important  cose  in  which  he  had  been  retained  as 
counsel.  He  had  brought  with  him  a  bundle  of 
papers  connected  with  the  suit  in  question,  and 
these  he  took  up  with  him  to  his  bedroom.  On  the 
following  day  the  packet  could  nowhere  be  found. 
Careful  search  was  of  course  made,  but  quite  in  vain, 
and  eventually  the  advocate  had  to  go  to  court  with- 
out it.  Years  passed  without  any  tidings  of  the  miss- 
ing bundle,  till  thegentleman  chanced  to  be  once  more 
a  guest  at  Minto,  and  occupying  the  same  bedroom. 
The  morning  after  his  arrival  he  awoke  to  see  the 
long-lost  papers  lying  on  the  dressing  table.  The 
presumption  is,  that  on  the  first  occasion  he  hid 
them  in  his  sleep,  and  on  the  second  visit  he  found 
them  in  his  sleep;  but  where  he  hid  tbemand  found 
them  has  never  been  discovered. 
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fjew  Igooks  attrt  ieur  'g.&itians. 

A  Historical  Development  of  the  Jury  System, 

by  Maximub  A.  Lesser,  A.  M.,  LL.  D.,  of  the 

New  York  Bar. 

The  treatise  is  a  most  interesting  history  of  the 
development  of  the  jury  system  with  a  history,  con- 
densed and  terse,  of  the  early  forms  of  reaching  de- 
cisions by  bodies  of  men  similar  to  our  present  jury 
system. 

The  work  is  divided  into  twelve  chapters  and, 
after  a  general  discussion  of  the  characteristics  of  the 
jury,  it  touches  on  the  dikasty  of  Greece,  the  judices 
of  Rome,  tribunals  of  the  ancient  Germans,  of  the 
Britons,  the  Anglo-Saxons,  the  Saxons  and  Nor- 
mans, continuing  to  the  present  aspect  of  the  jury. 
Published  by  Lawyers'  Co-operative  Publishing 
Company,  Rochester,  N.  Y. 

Procedure  in  the  Courts,  Law  and  Equity,  by 
w.  p.  wllley  op  the  wb8t  virginia  univer- 
SITY. 

Mr.  Willey  has  gotten  up  an  excellent  treatise  on 
the  common-law  actions,  which  is  a  valuable  work, 
not  only  for  those  practicing  under  the  code  and 
general  statutes  but  for  those  practicing  under  the 
old  common  law. 

The  work  is  divided  into  seventeen  chapters  with 
a  chapter  of  rules  of  procedure  in  courts  of  equity 
in  the  United  States.  Published  by  T.  H.  Flood, 
Chicago,  III. 

Lawyers'  Reports,  Annotated,  Book  22,  1803. 
The  publishers  have  gotten  up  a  supplemental 
table  of  all  cases  reported  in  former  reports  and 
have  forwarded  them  with  this  number  of  their  re- 
ports. We  especially  commend  this  system  as  one 
which  will  save  much  time  in  using  the  reports  of 
this  Arm.  Published  by  Lawyers'  Co-operative 
Publishing  Company,  Rochester,  N.  W 

English  Ruling  Cases,  Volume  I,  Abandonment 
to  Action. 
Arranged  by  Robert  Campbell,  M.  A.,  American 
Notes  by  Irving  Browne.  This  is  a  most  valuable 
work  and  should  receive  the  support  of  all  lawyers. 
A  close  study  of  the  English  law  and  decisions  now 
laid  down  cannot  fail  to  be  not  only  instructive  to 
the  practitioner  but  most  valuable  in  preparing 
cases  similar  to  the  ones  reported,  or  for  suggesting 
a  line  of  reasoning  which  may  be  valuable  in  prac- 
tice. The  volume  is  gotten  up  in  the  usual  excel- 
lent style  of  this  publishing  firm,  and  Mr.  Browne's 
well-known  ability  is  shown  by  the  American  Notes 
which  he  adds  to  this  work.  Published  by  Boston 
Book  Company,  Boston,  Mass. 

The  American  State  Reports,  Volume  36, 
contains  decisions  from  05  Alabama,  18  Colorado, 
62  Connecticut,   143  and  145  Illinois,  133  Indiana, 


02  Kentucky,  50  Minnesota,  130  New  York,  156 
Pennsylvania,  1  South  Dakota,  02  Tennessee,  65 
Vermont,  6  Washington  and  84  Wisconsin.  Pub- 
lished by  Bancroft-Whitney  ift  Company,  San  Fran- 
cisco, Cal. 

Juridical  Equity  Abridged, 
for  the  use  of  students.  Part  1  presenting  an  out- 
line of  equity  procedure,  as  used  in  the  courts  of 
the  United  States  and  of  the  State  of  Maryland ; 
Part  .2  being  limited  to  the  first  principles  of  equity 
jurisprudence,  historically  and  practically  illus- 
trated. By  Charles  E.  Phelps,  professor  of  juridi- 
cal equity  in  the  University  of  Maryland,  and  asso- 
ciate judge  of  the  Supreme  Bench  of  Baltimore. 
Published  by  M.  Curlander,  law-book-seller,  pub- 
lisher and  importer,  Baltimore. 

This  work  is  handicapped  by  the  title,  which 
seems  somewhat  pedantic  and  is  likely  to  prejudice 
the  practicing  lawyer  as  well  as  the  student  against 
the  merits  of  the  work,  and  further  by  its  mechani- 
cal execution,  which  is  open  to  severe  criticism. 
The  impression  of  cheapness  obtained  from  the 
binding,  printing  and  arrangement  is  not  easily 
overcome.  Despite  these  facts  however  the  work  is 
an  interesting  one,  and  upon  a  closer  examination, 
the  title  "Juridical  Equity,"  as  explained  by  the 
author,  seems  a  proper  and  appropriate  one,  in- 
tended to  distinguish  equity  as  applied  by  the 
courts  from  what  is  usually  known  as  natural  equity. 
In  other  words,  distinguishing  between  equity  as  a 
branch  of  jurisprudence  and  equity  in  the  abstract 
as  a  rule  of  justice  between  man  and  man. 

The  work  is  the  result  of  careful  study  and  a 
thorough  knowledge  of  the  subject.  The  division 
of  topics  is  made  with  great  care  and  the  definitions 
given  are  clear  and  concise. 

Part  1,  as  appears  by  the  title,  treats  of  procedure 
in  courts  of  equity,  discussing  questions  relative  to 
parties,  pleading  and  evidence,  as  well  as  the  decree 
and  its  incidents,  together  with  interlocutory  pro- 
ceedings. The  source  of  equity  procedure  and  its 
distinguishing  features  are  discussed,  together  with 
the  growth  of  the  system. 

Part  II  treats  of  equity  jurisprudence  and  defini- 
tions and  maxims  relative  thereto,  together  with  the 
sources  of  equity  and  is  a  hand-book  of  principles  of 
equity  jurisprudence,  or  as  the  author  prefers  to  en- 
title it,  "Juridical  Equity."  The  value  of  this  por- 
tion of  the  work  is  somewhat  lessened,  by  reason  of 
the  liberal  extent  to  which  the  author  draws  upon 
the  equity  system  of  the  State  of  Maryland  Jot  illus- 
tration and  precedents,  so  that  the  first  one  hundred 
and  seventy  pages,  treating  of  the  method  of  pro- 
cedure in  courts  of  equity,  is  the  more  valuable  por- 
tion for  general  use,  and  this  portion  is  of  value 
not  only  to  the  student  but  to  the  practitioner  as 
bringing  within  a  brief  compass  the  principal  rules 
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of  equity  practice  and  procedure.  The  rules  and 
maxims  laid  down  in  this  part  of  the  work  are,  in 
the  majority  of  instances,  drawn  from  text-writers 
upon  that  subject  or  from  the  English  authorities, 
and  therefore  may  be  relied  upon  as  giving  the  true 
conception  of  equity  jurisprudence. 


THE  JAPANESE  LAW  OF  DIVORCE. 

IX  view  of  the  agitation  now  going  on  in  Japan  to 
abolish  the  independent  jurisdiction  of  Euro- 
pean consuls,  on  the  ground  that  the  difference  be- 
tween European  law  and  Japanese  has  been  prac- 
tically put  an  end  to  by  the  recent  Japanese  codes, 
it  may  be  interesting  to  take  as  a  specimen  of  Jap- 
anese law  that  on  divorce.  English  courts  in  a  re- 
cent case  (Brinkley  v.  A.  G.)  held  that  Japan  was 
a  monogamous  country,  and  therefore  Japanese 
marriages  were  recognizable  in  England.  The  causes 
of  divorce — on  the  existence  of  any  one  of  which  a 
husband  can,  if  lie  chooses,  send  his  wife  away — 
are  seven  in  number:  (1)  Infidelity;  (3)  disobedience 
to  husband  or  the  husband's  parents;  (3)  klepto- 
mania; (4)  excessive  talkativeness;  (5)  contagious 
or  incurable  disease;  (6)  sterility;  (7)  jealousy. 
The  last  enumerated  cause  is  necessitated  as  a  ground 
for  divorce  on  account  of  the  fact  that  although  a 
Japanese  can  have  by  law  only  one  legitimate  wife, 
he  is  permitted,  if  he  chooses,  to  maintain  in  the 
matrimonial  home  two  concubines.  That  the  right 
so  recognized  on  the  part  of  the  husband  to  main- 
tain order  iu  his  household  is  not  by  any  means  a 
dead  letter  may  be  judged  from  the  fact  that  in  the 
year  1890  there  were  in  Japan  340,445  marriages, 
ami  107,478  divorces.  It  is  an  absolute  rule  of  Jap- 
anese law  that  the  custody  of  the  children  in  all 
cases  remains  with  the  husband.  A  recent  law  gave 
to  women  a  privilege  they  did  not  possess  before — 
that  of  claiming  a  divorce  from  the  tribunals.  But 
the  privilege  is  practically  unused,  chiefly  because 
Japanese  women,  like  those  of  mediaeval  Christen- 
dom, believe  that  they  are  under  a  religious  duty  to 
obey  their  husbands.  It  is  unnecessary  to  say  that 
it  is  no  part  of  the  duty  of  Europeans  to  criticise 
domestic  institutions  which  may  be  useful  and  suit- 
able to  the  conditions  of  existence  in  Japan.  Some 
may  even  think  that  certain  heads  of  the  Japanese 
law  above  mentioned  are  not  indicative  of  a  very 
low  degree  of  intelligence.  But  it  is  perfectly  ploin 
that  the  assimilation  of  Japanese  to  European  law 
has  not  yet  become  quite  perfect,  whatever  changes 
in  European  or  Japanese  law  may  be  in  store  for 
the  future,  and  in  whatever  method  a  future  assimila- 
tion may  be  brought  about.  To  judge  by  recent 
writings  of  Atncrican  observers,  there  is  nothing 
more  improbable  than  any  permeation  of  American 
notions  of  women's  rights  among  the  Japanese. 
The  latter  view  the  prospect  as  one  of  the  most 


dangerous  which  has  arisen  since  the  opening  to 
foreigners  of  the  guarded  kingdom.  Male  ascend- 
ancy and  female  subordination  are  in  Japanese  eyes 
absolutely  interdependent.  Abolish  the  latter,  and 
the  former  is  certain  to  go,  to  be  replaced  by  pre- 
historic Ainu  barbarism.  The  duty  of  obedience  in 
the  wife  has  not  been  much  heard  of  in  English 
courts  since  the  act  of  18S7,  abolishing  the  ecclesi- 
astical jurisdiction  in  divorce,  and  transferring  to 
lay  hands  that  authority  in  marriage  causes  which 
upheld  the  doctrine  of  female  obedience  as  a  funda- 
mental part  of  the  polity  of  Christendom.  The 
final  blow  has  been  dealt  at  that  doctrine  by  the 
rule  of  the  judges  in  Jackson's  case — the  last  of  a 
long  series  of  changes,  chiefly  dating  from  the  period 
of  the  Reformation.  Without  stopping  to  consider 
whether  these  changes  were  well  considered  or  are 
likely  to  be  permanent — and  it  is  to  be  remembered 
that  the  freedom  of  the  women  of  the  earlier  Roman 
empire  from  male  authority  was  succeeded  by  the 
Christian  sanction— it  is  quite  clear  that  the  new 
European  codes  in  Japan  have  not  in  much  modified 
those  profound  differences  in  social  institutions 
which  distinguish  non-European  civilization  from 
that  of  the  present  stage  of  European  progress.  As 
long  as  such  differences  exist,  the  jurisdiction  of 
European  consuls  is  an  absolute  necessity. —London 
Law  Journal. 


REVERENCE  FOR  THE  CONSTITUTION. 

NO  doubt,  the  spirit  of  reverence  in  America  for 
the  Constitution  has  provoked  criticism  and 
protest.  No  human  instrument  ia  perfect.  Sooner 
or  later  a  race  of  froudeurs  is  sure  to  spring  up,  and 
any  sharp  attorney  can  put  his  finger  on  what  he 
thinks  defects.  The  spirit  of  the  age  is  a  critical 
spirit,  not  to  say  anatomical.  We  have  moreover 
the  foreigner  among  us.  Once  naturalized,  he  is 
apt  to  become  not  only  our  fellow-citizen,  but  our 
monitor.  He  takes  detached  views,  and  spends  no 
small  part  of  his  energies  in  explaining  to  native- 
born  Americans  what  they  ought  to  think  about 
their  own  country,  and  what  they  ought  to  do  in 
order  to  adjust  their  ways  of  life  to  the  political 
conceptions — yes,  and  to  the  political  necessities  and 
exigencies — of  the  stranger  within  their  gates. 
Nothing  was  more  common  than  to  see  the  late  Mr. 
Lowell  lectured  in  the  Irish-American  press  for  his 
want  of  Americanism.  America  herself  is  lectured 
in  a  similar  way,  and  she  bears  it  with  a  patience 
which  is  not  always  fully  recognized,  and  not  always 
admired. 

A  similar  spirit,  which  probably  means  in  this 
case  to  be  scientific,  is  visible  in  such  writers  as  Dr. 
Von  Hoist,  professor  at  the  University  of  Freiburg, 
whose  treatise  on  "The  Constitutional  and  Political 

History  of  the  United  States,"  is  more  remarkable 
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for  learning  than  wisdom.  The  temper  of  the  book 
is  acritl,  and  for  a  writer  who  has  mastered  the  facts, 
Dr.  Von  Hoist's  lack  of  insight  is  surprising.  This 
eminent  professor,  who  keeps  his  liking  for  Amer- 
icans so  well  in  hand  that  he  might  himself  be  reck- 
oned among  those  checks  on  democracy  which  we 
are  discussing,  U  not  content  with  the  judgments 
of  Marshall  or  Story  on  the  Constitution,  or  of 
American  statesmen  on  American  political  problems. 
They  are  not  sufficiently  speculative,  not  sufficiently 
doctrinaire,  not  sufficiently  German.  But  he  admits 
that  we  can  deal  with  questions  of  a  concrete  nature, 
and  says: 

"The  political  institutions  of  the  country,  its 
social,  and  especially  its  economic  relations,  educate 
them  from  the  cradle  to  independent  thought  on  all 
questions  involving  material  interests,  aud  encour- 
age them  to  summon  their  whole  intellectual 
strength  for  their  solution." — The  Nineteenth  Cent- 
ury. 

— »  --   — 

jybstvacts  of  Recent  §ccisions. 

Banks  —  checks  —  action  by  bolder. — The 
holder  of  a  check  can  sue  the  bank  for  the  amount 
specified  therein,  if  the  drawer  had  funds  in  the 
bank  sufficient  to  pay  it  when  it  was  presented, 
though  it  was  not  accepted,  or  certified  to  as  good, 
by  the  bank.  Simmons  Hardware  Co.  v.  Bank  of 
Greenwood  (S.  C),  19  S.  E.  Rep.  502. 

Carriers  —  interstate  commerce. —  Where  a 
railroad  company,  engaged  only  in  carrying  be- 
tween two  points  in  the  same  State,  carries  goods 
from  one  of  its  termini  to  the  other,  without  any 
understanding  or  arrangement  that  it  should  be- 
come a  link  in  a  chain  of  transportation  from  points 
outside  the  State,  the  mere  facts  that  the  goods  be- 
gan their  journey  at  a  point  outside  the  State,  and 
that  the  carrier  outside  the  State  undertook  to  ship 
them  to  their  ultimate  destination,  does  not  render 
their  carriage  by  the  domestic  company  an  act  of 
interstate  commerce.  Ft.  Worth  &  D.  C.  Ry.  Co. 
v.  Whitehead  (Tex.),  26  S.  W.  Rep.  172. 

Conflict  of  laws — insurance— contract. — A 
Vermont  corporation  did  business  as  a  life  insur- 
ance company  in  the  State  of  New  York,  having  an 
office  and  au  agent  in  New  York  city.  A  resident 
of  New  Jersey  effected  insurance  in  such  company 
by  delivering,  through  his  agent,  an  application  to 
its  general  agent  in  New  York,  and  receiving  the 
policy  there  from  such  agent.  Held,  that  the  con- 
tract of  insurance  was  a  New  York  contract,  and 
subject  to  the  laws  of  that  State  as  to  forfeiture  for 
non-payment  of  premiums.  Hicks  v.  National  Life 
Ins.  Co.  (U.  8.  C.  C.  of  App.),  60  Fed.  Rep.  690. 

Negligence  —  imputed  negligence. — The  negli- 
gence of  the  owner  and  driver  of  a  private  convey- 


ance is  imputable  to  one  who  is  voluntarily  riding 
with  him,  and  the  latter  cannot  recover  damages 
against  a  city  for  injuries  caused  by  its  negligence, 
whore  the  negligence  of  such  driver  contributed 
thereto.  Whittaker  v.  City  of  Helena  (Mont.),  35 
Pac.  Rep.  904. 

Sale. — Simple  commendation  of  his  wares  by  a 
vendor  docs  not  constitute  fraud,  although  he  must 
not  tell  falsehoods  to  induce  others  to  buy.  Arnold 
v.Norfolk  &  New  Brunswick  Hosiery  Co., 76  Hun,  15. 

Hotcs. 

BURKR,  the  Irish  chief  justice,  on  being  told  that 
the  judges  in  the  Court  of  Common  Pleas  had 
little  or  nothing  to  do,  remarked  "  Well,  well, 
they're  quite  equal  to  it." — The  Brief. 

It  was  Mr.  Justice  Wightman  who  remarked  to  a 

prosy  advocate:  "  Mr. ,  you  have  stated  that 

before,"  and  then,  after  a  pause,  "but  you  may 
have  forgottcu  it;  it  was  a  very  long  time  ago." — 
The  Brief. 

We  hear  of  the  introduction  to  the  courts  of  an 
altogether  novel  variety  of  suitor  in  person — namely, 
a  suitor  who  conducts  his  case  while  in  charge  of 
two  warders,  aud  who  is  favored  with  an  adjourn- 
ment of  the  hearing  to  a  future  day  in  order  that 
he  may  keep  a  somewhat  pressing  appointment  be- 
fore a  police  magistrate. — Solicitor?  Journal. 

It  is  related  that  Lord  Coleridge  sprang  into 
eminence  as  a  lawyer  by  adroitly  seizing  a  simple 
incident  while  he  was  pleading  the  cause  of  a  man 
on  trial  for  murder.  In  the  course  of  his  long  argu- 
ment, a  candle  in  the  jury  box  flickered  and  went 
out,  leaving  the  court-room  in  darkness.  He  stop- 
ped speaking,  aud  the  silence  in  court  for  a  moment 
was  oppressive.  The  scene,  with  its  dark  shadows, 
its  grim  faces,  the  scarlet  robes  of  the  judge,  and 
the  haggard  face  of  the  murderer,  was  worthy  of 
Rembrandt.  The  usher  replaced  the  light,  and 
Coleridge  resumed  his  address.  "  Gentlemen  of 
the  jury,  you  have  a  solemn  duty,  a  very  solemn 
duty  to  discharge.  The  life  of  the  prisoner  at  the 
bar  is  in  your  hands.  You  can  take  it — by  a  word. 
You  can  extinguish  that  life  as  the  candle  by  your 
side  was  extinguished  a  moment  ago.  But  it  is  not 
in  your  power,  it  is  not  in  the  power  of  any  of  us — 
of  any  one  in  the  court  or  out  of  it — to  restore  that 
life,  when  once  taken,  as  that  light  has  been  re- 
stored." The  tone  in  which  the  words  were  spoken, 
the  cadence  of  the  voice  and  the  action  of  the  orator, 
with  the  inspiration  of  the  scene  and  the  hour,  pro- 
duced a  thrilling  effect.  The  jury  acquitted  the 
prisoner,  and  Coleridge's  fortune  was  made.  He 
was  never  without  a  brief  after  that. — Kate  Field's 
Washington. 
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All  letters  relating  to  advertisements,  subscriptions,  or  other 
business  matters,  should  be  addressed  to  The  Albany  Law 
Journal  Company.] 

THE  judiciary  committee  of  the  New  York 
State  Constitutional  Convention  have  at 
last,  after  weeks  of  careful  work  and  earnest  dis- 
cussion, reported  a  proposed  Judiciary  Article. 
The  committee  is  composed  of  some  of  the  ablest 
lawyers  of  the  State,  and  has  reflected  its  per- 
sonnel in  the  quality  of  the  act  submitted. 
They  have  had  the  advantage  of  the  most  able 
suggestions  from  individual  members  of  the 
bench  and  bar  of  the  State  Bar  Association  and 
of  its  ex-president,  Hon.  J.  Newton  Fiero. 
The  evident  object  of  the  members  of  the  com- 
mittee has  been  to  conform  procedure  to  prac- 
tical rather  than  theoretical  ideas,  and  to  apply 
business  principles  to  our  courts,  and  the  result 
of  the  work  shows  that  individual  idiosyncrasies 
have  been  largely  laid  aside  and  a  united  de- 
sire has  prevailed  to  provide  simple  methods 
instead  of  the  existing  judicial  labyrinths  of 
courts  and  rules  of  practice.  No  better  illus- 
tration of  this  broad-minded,  liberal  intention 
can  be  given  than  the  change  of  the  nomencla- 
ture of  some  of  the  courts;  for  the  existing 
names  of  these  tribunals  have  been  a  puzzle  to 
many.  These  two  evils  already  suggested,  the 
tedious  delay  of  causes  and  the  seeming  mys- 
teries of  legal  action  have  caused  in  the  past 
much  suspicion  and  distrust  by  the  public,  and 
many  have  preferred  to  allow  their  rights  to  be 
abridged  rather  than  have  their  interests  be- 
come involved  in  litigation  lasting  over  years 
of  worry  and  anxiety.  Progressive  members 
of  the  legal  profession  have  made  strenuous 
efforts  to  gain  simplicity  in  the  construction  of 
the  courts  and  their  procedure,  the  New 
York  State  Bar  Association  has  devoted  a  meet- 
ing to  the  discussion  of  revising  the  Judiciary 
Article,  and  the  public  demand  that  a  practical 
advance  not  "  reform"  be  enacted  by  the  con- 
vention for  their  approval.  Not  alone  in  this 
State  and  in  this  country  has  the  subject  been 
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discussed,  but  in  England  at  the  present  time 
there  exists  a  well-defined  and  meritorious 
movement  to  wipe  out  the  old  cobwebbed, 
moth-eaten  survival  of  ancient  times  and  to  in- 
fuse a  little  more  utility  and  less  "  time- 
honored  "  custom  into  jurisprudence.  An 
English  writer  referring  to  the  new  chief  jus- 
tice, Lord  Russell,  taking  his  seat,  pens  "  but  a 
new  spirit  is  in  the  air,  and  even  lawyers  who  a 
few  years  ago  were  torpid,  if  not  satisfied,  now 
ask  that  much  should  be  done  and  that  quickly; 
it  is  significant  of  the  condition  of  things  in 
which  the  chief  justice  takes  office,  that  the 
bar  is  about  to  meet  in  order  to  construct  in 
effect  a  new  system  of  government."  We  can- 
not claim  that  the  proposed  Judiciary  Article 
goes  as  far  as  we  wish;  we  do  not  maintain  that 
it  cannot  be  improved,  and  we  will  show  where 
we  think  it  is  faulty  and  defective  in  some  re- 
spects which  we  hope  will  be  changed,  but  the 
measure  has  so  many  excellent  features  about 
it,  as  to  commend  itself  to  the  careful  attention 
of  the  public. 

The  greatest  mistake  of  the  committee  has 
been  to  increase  the  number  of  the  judges  of 
the  Court  of  Appeals  from  seven  to  nine;  many 
members  thinking  that  such  an  enlarged  body 
could  do  more  work  than  the  present  number. 
This  reasoning  to  us  seems  illogical,  and  this 
enlargement  of  the  court  fills  us  with  apprehen- 
sion that  this  may  be  the  beginning  of  a  fur- 
ther change  in  the  same  direction.  Each 
judge  at  present  considers  and  discusses  every 
cause  in  the  consultation  about  each  decision 
rendered  by  the  court.  Two  extra  judges 
would  only  take  so  much  longer  to  discuss  the 
appeal,  without  adding  any  appreciable  increase 
to  the  work  accomplished  by  the  tribunal,  ex- 
cept perhaps  in  the  matter  of  writing  opinions. 
From  another  point  of  view,  the  action  of  the 
committee  is  displeasing,  for  if  carried  out  it 
gives  'a  precedent  for  increasing  the  appellate 
body  tH  cope  with  a  greater  amount  of  litiga- 
tion, when  the  principle  of  too  much  "appeal 
and  delay  "  ought  to  be  recognized  and  met  by 
proper  limitations  of  cases  to  be  heard  by  the 
court  of  last  resort.  We  know  of  no  State 
where  two  appeals  lie  from  judgments  of  a  court 
of  general  jurisdiction,  and  the  system  in  this 
State  has  only  accomplished,  in  most  instances, 
a  distrust  of  the  lower  appellate  body,  and  de 
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lays  in  final  determinations.  The  literary 
quality  of  the  opinions  of  the  Court  of  Appeals 
has  been  very  high  and  the  judges  have  taken 
great  pride  in  their  decisions,  while  the  enlarged 
court  would  individually  take  less  interest  in 
their  work,  because  there  was  less  personal  re- 
sponsibility on  each  judge.  The  proposed 
abolition  of  the  provision  for  the  second  Court 
of  Appeals  appears  illogical,  when  taken  in 
connection  with  the  suggested  increase  of  the 
judges  of  the  First  Division,  and  might  tend  to 
show  that  an  enlarged  court  was  intended  to 
cope  with  any  future  contingency.  We  main- 
tain that  such  a  precedent  should  not  be  estab- 
lished, but  that  appeals  to  the  court  of  last  re- 
sort should  be  limited  by  terminating  many 
causes  at  the  lower  appellate  body.  Under  the 
proposed  article  the  State  is  to  be  divided  into 
four  departments;  in  each  there  is  to  be  an 
"Appellate  Division  of  the  Supreme  Court," 
consisting  of  five  judges  taken  from  the  exist- 
ing Supreme  Court.  One  or  two  of  the  appellate 
judges  are  to  belong  to  another  department  than 
the  one  in  which  they  are  to  act,  and  all  are  to 
hold  office  for  five  years,  are  not  to  perform 
any  Circuit  or  Special  Term  work  except  in  a 
contested  motion  on  consent  of  both  parties, 
and  then  are  not  to  sit  as  members  of 
the  reviewing  body  if  the  matter  has  been 
before  them.  Appeals  from  this  body  to  the 
court  of  last  resort  can  only  be  taken,  in  ques- 
tions of  law,  from  judgments  or  orders  entered 
upon  decisions  of  the  Appellate  Division,  finally 
determining  actions  or  special  proceedings,  and 
from  orders  granting  new  trials,  on  exceptions, 
where  appellants  stipulate  upon  affirmance 
judgment  absolute  should  be  rendered  against 
them,  and  do  not  lie  where  a  unanimous  decis- 
ion of  the  Appellate  Division  upholds  a  deter- 
mination that  there  is  evidence  to  sustain  a 
finding  of  fact  or  a  verdict  not  directed  by  the 
trial  tribunal.  A  most  popular  and  equitable 
result  has  been  reached  by  doing  away  with 
the  existing  money  limit  of  appeals  to  the  highest 
court,  and  providing  that  the  Appellate  Division 
may  certify  any  question  of  law  for  the  con- 
sideration of  the  Court  of  Appeals.  The  second 
apparent  mistake  is  made  by  allowing  any 
member  of  the  Appellate  Division  to  do  any 
work,  except  as  a  member  of  that  court,  since 
the  idea  has  been  to  increase  the  efficiency  of 
that  body  in  quality  and  quantity,  which   is 


partly  nullified  by  allowing  any  judge  of  the 
court  to  hear  a  contested  motion  even  on  con- 
sent of  the  parties.  It  would  be  more  appro- 
priate to  carry  out  to  the  full  extent  the  idea 
of  strengthening  the  body  to  hear  the  first  ap- 
peal, and  not  to  insert  a  provision  which  may 
be  taken  advantage  of  to  a  degree  which  is  not 
now  contemplated  and  which  may  in  time 
utterly  nullify  the  desired  advantage.  The 
Superior  Court  and  Court  of  Common  Pleas  of . 
New  York,  the  Superior  Court  of  Buffalo  and 
City  Court  of  Brooklyn,  are  to  be  abolished,  and 
the  judges  of  these  tribunals  with  ten  new  jus- 
tices are  to  be  added  to  the  Supreme  Court. 
The  Circuits  and  Courts  of  Oyer  and  Terminer 
are  to  be  abolished  and  their  jurisdiction  is  to 
be  vested  in  the  Supreme  Court.  The  County 
Courts  remain  as  at  present,  except  that  their 
jurisdiction  is  increased  so  that  judgments  for 
a  sum  of  money  not  exceeding  $2,000  may  be 
recovered  in  them,  and  their  judges  are  pro- 
hibited from  practising.  This  last  restriction 
is  one  of  the  most  important  and  praiseworthy 
changes  that  has  been  proposed,  and  one  which 
meets  the  demands  of  the  bar  and  laymen  alike 
for  relief  against  an  increasing  nefarious  and 
shameful  practice.  

There  certainly  is  nothing  more  fascinating  to 
the  average  man  than  a  pretty  quarrel  over  a 
question  which  cannot  touch  his  pocket  too 
hard  to  be  annoying.  The  old  reports  are  re- 
plete with  decisions  of  trivial  quarrels  and  afford 
interesting  reading,  yet  even  now  a  case  of  the 
present  recalls  reminiscences  of  the  past,  as  in 
the  case  of  Lemtnon  v.  Webb,  recently  decided 
by  the  English  Court  of  Appeals.  The  defend- 
ant cut  down  the  branches  of  a  tree  overhang- 
ing his  land,  and  the  plaintiff  sued  for  damages, 
alleging  that  he  had  acquired  a  right  by  pre- 
scription of  so  much  of  the  space  over  the  de- 
fendant's land  as  was  occupied  by  the  limbs  of 
the  tree.  The  judge  writing  the  opinion  holds 
that  the  owner  of  a  tree  which  gradually  grows 
over  his  neighbor's  land  is  not  reg  arded  as 
insensibly  and  by  slow  degrees  acquiring  a 
title  to  the  space  which  its  branches  occupy. 
This  theory  is  based  on  the  changing  na- 
ture of  the  tree  by  the  addition  of  new  fiber 
to  the  wood  yearly.  Under  this  view  the  right 
to  cut  any  overhanging  limbs  is  too  clear  to  be 
disputed.      Crowhurst    v.    Burial  Board    of 

\Amersham,  39  L.  T.  Rep.  (N.  S.)  355;  18  Alb. 
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L  J.  514.  The  case  then  turned  on  the  ques- 
tion as  to  whether  the  owner  of  the  tree  was 
entitled  to  notice  before  his  property  could  be 
cut,  and  it  was  held,  in  the  absence  of  a  pre- 
cedent, that  he  was  not.  From  our  own  decis- 
ions it  might  be  inferred  that  a  request  to  re- 
move overhanging  limbs  should  first  be  made 
of  the  owner.  In  Countryman  v.  Lighthill,  24 
Hun,  405,  the  court  holds  that  the  neighbor 
has  a  remedy  by  clipping  the  overhanging 
branches,  if  the  owner  of  the  tree  refuses  to  do 
it  on  being  requested.  The  appellate  court, 
in  the  Lemmon  case,  refused  to  allow  costs  of 
the  action  to  the  defendant,  on  the  ground  that 
his  act  was  very  unneighborly. 


In  the  Circuit  Court  of  Appeals,  Eighth  Dis- 
trict, a  recent  decision  in  relation  to  a  contract 
against  public  policy  is  of  great  interest.  The 
Chicago,  Milwaukee  and  St.  Paul  Ry.  Co.  sues 
the  Wabash,  St.  Louis  &  Pacific  Ry.  Co.,  for 
the  enforcement  and  performance  of  an  agree- 
ment made  by  them  and  five  other  transporta- 
tion companies.  The  agreement  in  effect  was, 
that  all  through  traffic  was  to  be  divided  by  the 
parties  to  the  contract,  and  in  case  this  was  not 
done,  the  gross  earnings  were  to  be  divided  in 
the  same  manner  as  if  all  the  roads  were  con- 
trolled by  one  central  body,  and  as  if  each  com- 
pany abdicated  its  functions  as  a  common  car- 
rier, and  conferred  them  on  a  new  creation. 
The  court  says,  before  they  entered  into  this 
contract,  each  of  these  companies  had  the 
power,  and  it  was  its  duty  to  make  rates  for  it- 
self and  to  make  them  reasonable,  but  by  the 
terms  of  this  contract,  every  one  of  the  com- 
panies was  divested  of  all  its  powers  and  dis- 
cretion in  this  respect.  The  contract  removed 
every  incentive  to  the  companies  to  afford  the 
public  proper  facilities,  and  to  carry  at  reason- 
able rates;  for,  under  its  provisions,  a  company 
is  entitled  to  its  full  percentage  of  gross  earn- 
ings, even  though  it  does  not  carry  a  pound  of 
freight.  The  necessary  and  inevitable  result 
of  such  a  contract  is  to  foster  and  create  poorer 
service  and  higher  rates.  There  is  no  induce- 
ment for  a  road  to  furnish  good  service,  and 
carry  at  reasonable  rates,  when  it  receives  as 
much  or  more  for  poor  service,  or  for  no  ser- 
vice, as  it  would  receive  for  good  service  and  an 
energetic  struggle  for  business.  A  railroad  com- 
pany is  a  quasi  public_corporation,  and  owes  cer- 


tain duties  to  the  public,  among  which  are  the 
duties  to  afford  reasonable  facilities  for  the  trans- 
portation of  persons  and  property,  and  to  charge 
only  reasonable  rates  for  such  service.  Any 
contract  by  which  it  disables  itself  from  per- 
forming  these  duties,  or  which  makes  it  to  its 
interest  not  to  perform  them,  or  removes  all 
incentive  to  their  performance,  is  contrary  to 
public  policy  and  void;  and  the  obvious  pur- 
pose of  this  contract  being  to  suppress  or  limit 
competition  between  the  contracting  companies 
in  respect  to  the  traffic  covered  by  the  contract, 
and  to  establish  rates  without  regard  to  the 
question  of  their  reasonableness,  it  is  contrary 
to  public  policy,  and  void.  The  anti-trust 
amendment,  now  before  the  Constitutional 
Convention,  will  come  up  for  action  next  week 
and  we  will  devote  considerable  space  to  the 
discussion  of  its  scope  and  its  adequacy  to  meet 
the  situation.  

Many  inquiries  have  been  made  of  the 
Journal  about  the  naturalization  of  British 
subjects,  and  we  publish,  in  accordance  with  re- 
quests made  of  us,  a  short  treatise  by  C.  A. 
Steeves,  Esq.,  barrister  of  Canada,  giving  a 
history  of  the  opinions  of  English  and  Ameri- 
can judges  on  this  subject  and  the  provisions 
of  the  acts  of  Parliament,  passed  in  accordance 
with  the  protocol  of  1864,  made  by  Earl  Derby 
and  Beverly  Johnson,  representing  their  re- 
spective governments.  The  number  of  British 
subjects  who  yearly  become  American  citizens 
is  very  large,  and  their  status  must,  in  conse- 
quence, be  a  subject  of  vast  importance  and 
great  interest  to  lawyers  as  well  as  laymen  in 
their  dealing  with  them.  The  American  laws 
for  the  naturalization  of  these  persons  are  too 
well  known,  but  can  only  be  considered  second- 
ary to  the  right  of  parties  to  subject  themselves 
to  their  provisions. 

The  speeches  of  Hon.  John  M.  Francis  and 
Hon.  Morris  Tekulsky  in  relation  to  an  amend- 
ment to  the  New  York  State  Constitution,  pro- 
viding for  damages  for  negligence  for  the  death 
of  an  individual  are  printed  in  this  week's  issue 
of  the  Journal.  The  adverse  report  of  the 
committee  was  defeated,  and  at  present  it  seems 
probable  that  an  amendment  will  be  framed 
doing  away  with  the  $5,000  limit  as  it  now 
exists,  and  allowing  the  jury  to  determine  the 

amount  which  should  be  recovered. 
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PROPOSKD  JUDICIARY  ARTICLE  OF  THE 
NEW  YORK  STATE  CONSTITUTION. 

Aiiticle  VI. 

Section  1.  The  Supreme  Court  is  continued  with 
general  jurisdiction  in  law  and  equity,  subject  to 
such  appellate  jurisdiction  of  the  Court  of  Appeals 
as  now  is  or  may  be  prescribed  by  law  not  in- 
consistent with  this  article.  The  existing  judicial 
districts  of  the  State  are  continued  until  changed 
as  hereinafter  provided.  The  Supreme  Court  shall 
consist  of  the  Supreme  Court  justices  now  in  office, 
and  of  the  justices  transferred  thereto  by  the  fifth 
section  of  this  article,  all  of  whom  shall  continue  to 
be  justices  of  the  Supreme  Court  during  their  re- 
spective terms,  nnd  of  twelve  additional  justices  who 
shall  reside  in  and  be  chosen  by  the  electors  of  the 
several  existing  judicial  districts,  three  in  the  fir9t 
district,  three  in  the  second,  and  one  in  each  of 
the  other  districts;  and  of  their  successors.  The 
successors  of  said  justices  shall  be  chosen  by  the 
electors  of  their  respective  judicial  districts.  The 
Legislature  may  alter  the  judicial  districts  once  after 
every  enumeration,  under  the  Constitution,  of  the  in- 
habitants of  the  State,  and  thereupon  reapportion 
the  justices  to  be  thereafter  elected  in  the  districts 
so  altered. 

Section  2.  The  Legislature  shall  divide  the  State 
into  four  judicial  departments.  The  first  depart- 
ment shall  consist  of  the  county  of  New  York  ;  the 
others  shall  be  bounded  by  county  lines,  and  be 
compact  and  equal  in  population  as  nearly  as  may 
be.  Once  every  ten  years  the  Legislature  may  alter 
the  judicial  departments,  but  without  increasing 
the  number  thereof. 

There  shall  be  an  Appellate  Division  of  the  Su- 
preme Court,  consisting  of  seven  justices  in  the  first 
department,  and  of  five  justices  in  each  of  the 
other  departments.  In  each  department  four  shall 
constitute  a  quorum,  and  the  concurrence  of  three 
shall  be  necessary  to  a  decision.  No  more  than  five 
justices  shall  sit  in  any  case. 

From  all  the  justices  elected  to  the  Supreme 
Court  the  governor  shall  designate  those  who  shall 
constitute  the  Appellate  Division  in  each  department; 
and  he  shall  designate  the  presiding  justice  thereof, 
who  shall  act  as  such  during  his  term  of  office,  and 
shall  be  a  resident  of  the  department.  The  other 
justices  shall  be  designated  for  terms  of  five  years, 
or  the  unexpired  portions  of  their  respective  terms 
of  office,  if  less  than  five  years.  From  time  to  time 
as  the  terms  of  such  designations  expire,  or  vacan- 
cies occur,  he  shall  make  new  designations.  He 
may  also  make  temporary  designations  from  time  to 
time  in  case  of  the  absence,  or  inability  to  act,  of 
any  justice  in  the  Appellate  Division.  A  majority 
of  the  justices  designated  to  sit  in  the  Appellate 
Division  in  each   department  shall  be  residents  of 


the  department.  Whenever  the  Appellate  Division 
in  any  department  shall  be  unable  to  dispose  of  its 
business  within  a  reasonable  time,  a  majority  of  the 
presiding  justices  of  the  several  departments  at  a 
meeting  called  by  the  presiding  justice  of  the  de- 
partment in  arrears  may  transfer  any  pending 
appeals  from  such  department  to  any  other  depart- 
ment for  hearing  and  determination.  No  justice  of 
the  Appellate  Division  shall  exercise  any  of  the 
powers  of  a  justice  of  the  Supreme  Court  other 
than  those  of  a  justice  out  of  court  and  those  per- 
taining to  the  Appellate  Division  or  to  the  hearing 
and  decision  of  motions  submitted  by  consent  of 
counsel.  From  and  after  the  iast  day  of  December, 
1895,  the  Appellate  Division  shall  have  the  jurisdic- 
tion now  exercised  by  the  Supreme  Court  at  its 
General  Terms,  and  by  the  General  Terms  of  the 
Court  of  Common  Pleas  for  the  city  and  county  of 
New  York,  the  Superior  Court  of  the  city  of  New 
York,  the  Superior  Court  of  Buffalo  and  the  City 
Court  of  Brooklyn,  and  such  additional  jurisdic- 
tion as  may  be  conferred  by  the  Legislature.  It 
shall  have  power  to  appoint  and  remove  a  reporter. 

The  justices  of  the  Appellate  Division  in  each  de- 
partment shall  have  power  to  fix  the  times  and 
places  for  holding  Special  and  Trial  Terms  therein, 
and  to  assign  the  justices  in  the  departments  to 
hold  such  terms;  or  to  make  rules  therefor. 

Section  3.  No  judge  or  justice  shall  sit  in  the  Ap- 
pellate Division  or  in  the  Court  of  Appeals  in  re- 
view of  a  decision  made  by  him  or  by  any  court  of 
which  he  was  at  the  time  a  sitting  member.  The 
testimony  in  equity  cases  shall  be  taken  in  like 
manner  as  in  cases  at  law;  and,  except  as  herein 
otherwise  provided,  the  Legislature  shall  have  the 
same  power  to  alter  and  regulate  the  jurisdiction 
and  proceedings  in  law  and  in  equity  that  it  has 
heretofore  exercised. 

Section  4.  The  official  terms  of  the  justices  of 
the  Supreme  Court  shall  be  fourteen  years  from  and 
including  the  first  day  of  January  next  after  their 
election.  When  a  vacancy  shall  occur  otherwise 
than  by  expiration  of  term  in  the  office  of  justice 
of  the  Supreme  Court  the  same  shall  be  filled,  for  a 
full  term,  at  the  next  general  election,  happening 
not  less  than  three  months  after  such  vacancy  oc- 
curs; and,  until  the  vacancy  shall  be  so  filled,  the 
governor  by  and  with  the  advice  and  conseut  of 
the  Senate,  if  the  Senate  shall  be  in  session,  or  if 
not  in  session  the  governor,  may  fill  such  vacancy 
by  appointment,  which  shall  continue  until  and  in- 
cluding the  last  day  of  December  next  after  the 
election  at  which  the  vacancy  shall  be  filled. 

Section  5.  The  Superior  Court  of  the  city  of  New 
York,  the  Court  of  Common  Pleas  for  the  city  and 
county  of  New  York,  the  Superior  Court  of  Buf- 
falo, and  the  City  Court  of  Brooklyn  are  abolished 

from  and  after  the  first  day  of  January,  1896,  and 
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thereupon  the  seals,  records,  papers  and  documents 
of  or  belonging  to  such  courts  shall  be  deposited  in 
the  offices  of  the  clerks  of  the  several  counties  in 
which  said  courts  now  exist,  and  all  actions  and 
proceedings  then  pending  in  such  courts  shall  be 
transferred  to  the  Supreme  Court  for  hearing  and 
determination.  The  judges  of  said  courts  in  office 
on  the  first  day  of  January,  1896,  shall,  for  the  re- 
mainder of  the  ternA  for  which  they  wero  elected 
or  appointed,  be  justices  of  the  Supreme  Court; 
but  they  shall  sit  only  in  the  counties  in  which 
they  were  elected  or  appointed.  Their  salaries 
shall  be  paid  by  the  said  counties  respectively,  and 
shall  be  the  same  as  the  salaries  of  the  other  jus- 
tices of  the  Supreme  Court  residing  in  the  same 
counties.  Their  successors  shall  be  elected  as  jus- 
tices of  the  Supreme  Court  by  the  electors  of  the 
judicial  districts  in  which  they  respectively  reside. 

The  jurisdiction  now  exercised  by  the  several 
courts  hereby  abolished  shall  be  vested  in  the  Su- 
preme Court.  Appeals  from  inferior  and  local 
courts  now  heard  in  the  Court  of  Common  Pleas 
for  the  city  and  county  of  New  York  and  the  Su- 
perior Court  of  Buffalo  shall  be  heard  in  the  Su- 
preme Court  in  such  manner  and  by  such  justice  or 
justices  as  the  Appellate  Division  in  the  respective 
departments,  which  include  New  York  and  Buffalo, 
shall  direct,  unless  otherwise  provided  by  the  Legis- 
lature. 

Section  6.  Circuit  Courts  and  Courts  of  Oyer  and 
Terminer  are  abolished  from  and  after  the  last  day 
of  December,  1895.  All  their  jurisdiction  shall 
thereupon  be  vested  in  the  Supreme  Court,  and  all 
actions  and  proceedings  then  pending  in  such  courts 
shall  be  transferred  to  the  Supreme  Court  for  hear- 
ing and  determination.  Any  justice  of  the  Supreme 
Court  except  as  otherwise  provided  in  this  article 
may  hold  court  in  any  county. 

Section  7.  The  Court  of  Appeals  is  continued.  It 
3hall  consist  of  the  chief  judge  and  associate  judges 
now  in  office  who  shall  hold  their  offices,  until  the 
expiration  of  their  respective  terms,  and  of  two  ad- 
ditional associate  judges,  and  of  ttheir  successors. 
Such  additional  judges  shall  be  chosen  by  the  elect- 
ors of  the  State,  at  the  first  general  election  after 
the  adoption  of  this  article,  and  at  said  election  each 
elector  may  vote  for  only  one  judge.  The  official 
terms  of  the  chief  judge  and  associate  judges  shall 
be  fourteen  years  from  and  including  the  first  day 
of  January  next,  after  their  election.  After  the  ad- 
ditional judges  are  elected  any  seven  members  of 
the  court  shall  form  a  quorum  and  the  concur- 
rence of  five  shall  be  necessary  to  a  decision.  In 
the  meantime  any  five  members  shall  form  a  quo- 
rum, and  the  concurrence  of  four  shall  be  necessary 
to  a  decision.  The  court  shall  have  power  to  ap- 
point and  to  remove  its  reporter,  clerk  and  attendants. 


Section  8.  When  a  vacancy  shall  occur,  otherwise 
than  by  expiration  of  term,  in  the  office  of  chief  or 
associate  judge  of  the  Court  of  Appeals,  the  same 
shall  be  filled,  for  a  full  term,  at  the  next  general 
election  happening  not  less  than  three  months  after 
such  vacancy  occurs;  and  until  the  vacancy  shall  be 
so  filled,  the  governor  by  and  with  the  advice  and 
consent  of  the  Senate  if  the  Senate  shall  be  in  ses- 
sion, or  if  not  in  session  the  governor,  may  by  ap- 
pointment fill  such  vacancy.  If  any  such  appoint- 
ment of  chief  judge  shall  be  made  from  among  the 
associate  judges,  a  temporary  appointment  of  associ- 
ate judge  shall  be  made  in  like  manner;  but  in  such 
cose,  the  person  appointed  chief  judge  shall  not 
be  deemed  to  vacate  his  office  of  associate  judge  any 
longer  than  until  the  expiration  of  his  appointment 
as  chief  judge.  The  powers  and  jurisdiction  of  the 
court  shall  not  be  suspended  for  want  of  appoint- 
ment or  election,  when  the  number  of  the  judges 
is  sufficient  to  constitute  a  quorum.  All  appoint- 
ments under  this  section  shall  continue  until  and 
including  the  last  day  of  December  next  after  the 
election  at  which  the  vacancy  shall  be  filled. 

Section  9.  After  the  last  day  of  December,  1895, 
the  jurisdiction  of  the  Court  of  Appeals  (except 
where  the  judgment  is  of  death)  shall  be  limited  to ' 
the  review  of  questions  of  law.  No  unanimous  de- 
cision of  the  Appellate  Division  of  the  Supreme 
Court  that  there  is  evidence  supporting  or  tending 
to  sustain  a  finding  of  fact  or  a  verdict  not  directed 
by  the  court,  shall  be  reviewed  by  the  Court  of  Ap- 
peals. Except  where  the  judgment  is  of  death,  ap- 
peals shall  be  taken  to  said  court  only  from  judg- 
ments or  orders  entered  upon  decisions  of  the 
Appellate  Division  of  the  Supreme  Court,  finally 
determining  actions  or  special  proceedings,  and 
from  orders  granting  new  trials  on  exceptions,  where 
the  appellants  stipulate  that  upon  affirmance  judg- 
ment absolute  shall  be  rendered  against  them. 

The  Appellate  Division  in  any  department  may 
ajlow  an  appeal  in  any  case  which,  in  its  opinion, 
involves  a  question  of  law  which  ought  to  be  re- 
versed by  the  Court  of  Appeals. 

The  Legislature  may  further  restrict  the  jurisdic- 
tion of  the  Court  of  Appeals,  and  the  right  of  ap- 
peal thereto,  but  it  shall  never  make  the  right  to 
appeal  depend  upon  tbe  amount  involved. 

The  provisions  of  this  section  shall  not  apply  to 
orders  made  or  judgments  rendered  by  any  General 
Term  before  the  last  day  of  December,  1895,  but 
appeals  therefrom  may  be  taken  under  existing  pro- 
visions of  law. 

Section  10.  The  judges  of  the  Court  of  Appeals 
and  the  justices  of  the  Supreme  Court  shall  not  hold 
any  other  office  or  public  trust.  All  votes  for  any 
of  them,  for  any  other  than  a  judicial  office,  given 
by  the  Legislature  or  the  people,  shall  be  void. 
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Section  11.  Judges  of  the  Court  of  Appeals,  ami 
justices  of  the  Supreme  Court,  miiy  be  removed  by 
concurrent  resolution  of  both  houses  of  the  Legisla- 
ture, if  two-thirds  of  all  the  members  elected  to 
each  house  concur  therein.  All  other  judicial  offi- 
cers, except  justices  of  the  peace  and  justices  of  in- 
ferior courts  not  of  record,  may  be  removed  by  the 
Senate,  on  the  recommendation  of  the  governor,  if 
two-thirds  of  all  the  members  elected  to  the  Senate 
concur  therein.  But  no  officer  shall  be  removed  by 
virtue  of  this  section  except  for  cause,  which  shall 
be  entered  on  the  journals,  nor  unless  he  shall  have 
been  served  with  a  statement  of  the  cause  alleged, 
and  shall  have  had  an  opportunity  to  be  heard.  On 
the  question  of  removal,  the  yeas  and  nays  shall  be 
entered  on  the  journal . 

Section  12.  The  judges  and  justices  hereinbefore 
mentioned  shall  receive  for  their  services  a  compen- 
sation established  by  law,  which  shall  not  be  dimin- 
ished during  their  official  terms. 

No  person  shall  hold  the  office  of  judge  or  justice 
of  any  court  longer  than  until  and  including  the 
last  day  of  December  next  after  he  shall  be  seventy 
years  of  age. 

No  judge  or  justice  elected  after  the  first  day  of 
January,  1894,  shall  be  entitled  to  receive  any  com- 
pensation after  the  last  day  of  December  next  after 
be  shall  be  seventy  years  of  age,  but  any  judge  of 
the  Court  of  Appeals  or  justice  of  the  Supreme  Court 
elected  prior  to  the  first  day  of  January,  1804,  whose 
term  of  office  has  been,  or  whose  present  term  of 
office  shall  be,  so  abridged,  and  who  shall  have 
served  as  such  judge  or  justice  ten  years  or  more 
shall  be  entitled  to  the  compensation  attached  to 
his  office  during  the  remainder  of  the  term  for  which 
he  was  elected. 

Section  13.  The  Assembly  shall  have  the  power  of 
impeachment,  by  a  vote  of  a  majority  of  all  the  mem- 
bers elected.  The  Court  for  the  Trial  of  Impeachments 
shall  be  composed  of  the  president  of  the  Senate,  the 
senators,  or  a  major  part  of  them,  and  the  judges  of 
the  Court  of  Appeals,  or  the  major  part  of  them. 
On  the  trial  of  an  impeachment  against  the  gover- 
nor or  lieutenant-uovernor,  the  lieutenant-governor 
shall  not  act  as  a  member  of  the  court.  No  judicial 
officer  shall  exercise  his  office,  after  Article?  of  im- 
peachment against  him  shall  have  been  preferred  to 
the  Senate,  until  he  shall  have  been  acquitted.  Be- 
fore the  trial  of  an  impeachment  the  members  of 
the  court  shall  take  an  oath  or  affirmation  truly 
and  impartially  to  try  the  impeachment  according 
to  the  evidence,  and  no  person  shall  be  convicted 
without  the  concurrence  of  two-thirds  of  the  mem- 
bers present.  Judgment  in  cases  of  impeachment 
shall  not  extend  further  than  to  removal  from 
office,  or  removal  from  office  and  disqualification  to 
hold  and  enjoy  any  office  of  honor,  trust  or  profit 


under  this  State;  but  the  party  impeached  shall  be 
liable  to  indictment  and  punishment  according  to 
law. 

Section  14.  The  existing  County  Courts  are  con- 
tinued, and  the  judges  thereof  now  in  office  shah 
hold  their  offices  until  the  expiration  of  their 
respective  terms.  In  the  county  of  Kings  there 
shall  be  two  county  judges  and  the  additional 
county  judge  shall  be  chose*  at  the  next  general 
election  held  after  the  adoption  of  this  article. 
The  successors  of  the  several  county  judges  shall  be 
chosen  by  the  electors  of  the  counties  for  the  term 
of  six  years.  County  Courts  shall  have  the  powers 
and  jurisdiction  they  possess,  and  also  original 
jurisdiction  in  actions  for  the  recovery  of  money 
only,  where  the  defendants  reside  in  the  county, 
and  in  which  the  complaint  demands  judgment  for 
a  sum  not  exceeding  $2,000.  The  Legislature  may 
hereafter  enlarge  or  restrict  the  jurisdiction  of  the 
County  Courts,  provided,  however,  that  their  juris- 
diction shall  not  be  so  extended  as  to  authorize  an 
action  therein  for  the  recovery  of  money  only  in 
which  the  sum  demanded  exceeds  $2,000,  or  in 
which  any  person  not  a  resident  of  the  county  is  a 
defendant. 

Courts  of  Sessions,  except  in  the  county  of  New 
York,  are  abolished  from  and  after  the  last  day  of 
December,  1895.  All  the  jurisdiction  of  the  Court 
of  Sessions  in  each  county,  except  the  county  of 
New  York,  shall  thereupon  be  vested  in  the  County 
Court  thereof,  and  all  actions  and  proceedings  then 
pending  in  such  Courts  of  Sessions  shall  be  trans- 
ferred to  the  said  County  Courts  for  hearing  and 
determination.  Every  county  judge  shall  perform 
such  duties  as  may  be  required  by  law.  His  salary 
shall  be  established  by  law,  payable  out  of  the 
county  treasury.  A  county  judge  of  any  county 
may  hold  County  Courts  in  any  other  county  when 
requested  by  the  judge  of  such  other  county. 

Section  15.  The  existing  Surrogates'  Courts  are 
continued,  and  the  surrogates  now  in  office  shall 
hold  their  offices  until  the  expiration  of  their  terms. 
Their  successors  shall  be  elected  by  the  electors  of 
their  respective  counties,  and  their  terms  of  office 
shall  be  six  years,  except  in  the  county  of  New 
York,  where  they  shall  continue  to  he  fourteen 
years,  and  in  the  county  of  Kings,  where  they  shall 
hereafter  be  fourteen  years.  Surrogates  and  Sur- 
rogates' Courts  shall  have  the  jurisdiction  and 
powers  which  the  surrogates  and  existing  Surro- 
gates' Courts  now  possess,  until  it  be  otherwise  pro- 
vided by  the  Legislature.  The  county  judge  shall 
be  surrogate  of  his  county,  except  where  a  separate 
surrogate  has  been  or  shall  be  elected.  In  counties 
having  a  population  exceeding  forty  thousand, 
wherein  there  is  no  separate  surrogate,  the  Legisla- 
ture may  provide  for  the  election  of  a  separate  offi- 
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cer  to  be  surrogate,  whose  term  of  office  shall  be 
six  years.  When  the  surrogate  shall  be  elected  as 
a  separate  officer  his  salary  shall  be  established  by 
law,  payable  out  of  the  county  treasury.  No  county 
judge  or  surrogate  shall  hold  office  longer  than  un- 
til and  including  the  last  day  of  December  next  after 
he  shall  be  seventy  years  of  age.  Vacancies  occur- 
ring in  the  office  of  county  judge  or  surrogate  shall 
be  filled  in  the  same  manner  as  like  vacancies  oc- 
curring in  the  Supreme  Court.  The  compensation 
of  any  county  judge  or  surrogate  shall  not  be  di- 
minished during  his  term  of  office.  For  the  relief 
of  Surrogates'  Courts  the  Legislature  may  confer 
upon  the  Supreme  Court  in  auy  county  having  a 
population  exceeding  four  hundred  thousand,  the 
powers  and  jurisdiction  of  surrogates,  with  au- 
thority to  try  issues  of  fact  by  jury  in  probate  causes- 
Section  16.  The  Legislature  may,  on  application 
of  the  board  of  supervisors,  provide  for  the  election 
of  local  officers,  not  to  exceed  two  in  any  county, 
to  discharge  the  duties  of  county  judge  and  of  sur- 
rogate, in  cases  of  their  inability  or  of  a  vacancy, 
and  in  such  other  cases  as  may  be  provided  by  law, 
and  to  exercise  such  other  powers  in  special  cases 
as  are  or  may  be  provided  by  law. 

Section  17.  The  electors  of  the  several  towns 
shall,  at  their  annual  town  meetings,  or  at  such 
other  time  and  in  such  manner  as  the  Legislature 
may  direct,  elect  justices  of  the  peace,  whose  term 
of  office  shall  be  four  years.  In  case  of  an  election 
to  fill  a  vacancy  occurring  before  the  expiration  of 
a  full  term,  they  shall  hold  for  the  residue  of  the 
unexpired  term.  Their  number  and  classification 
may  be  regulated  by  law.  Justices  of  the  peace 
and  judges  or  justices  of  inferior  courts  not  of  rec- 
ord, and  their  clerks,  may  be  removed  for  cause, 
after  due  notice  and  an  opportunity  of  being  heard 
by  such  courts  as  are  or  may  be  prescribed  by  law. 
Justices  of  the  peace  and  District  Court  justices 
shall  be  elected  in  the  different  cities  of  this  State 
in  such  manner,  and  with  such  powers,  and  for  such 
terms,  respectively,  as  shall  be  prescribed  by  law ; 
all  other  judicial  officers  in  cities,  whose  election  or 
appointment  is  not  otherwise  provided  for  in  this 
article,  shall  be  chosen  by  the  electors  of  cities,  or 
appointed  by  some  local  authorities  thereof. 

Section  18.  Inferior  local  courts  of  civil  and  crim- 
inal jurisdiction  may  be  established  by  the  Legis- 
lature, but  no  inferior  local  court  now  existing  or 
hereafter  created  shall  be  a  court  of  record.  The 
Legislature  shall  not  hereafter  confer  upon  any  in- 
ferior or  local  court  of  its  creation  any  equity  juris- 
diction or  any  greater  jurisdiction  in  other  respects 
than  is  conferred  upon  County  Courts  by  or  under 
this  article. 

Except  as  herein  otherwise  provided,  all  judicial 
officers  shall  be  elected  or  appointed  at  such  times 
and  in  such  manner  as  the  Legislature  may  direct. 


Section  19.  Clerks  of  the  several  counties  shall  be 
clerks  of  the  Supreme  Court,  with  such  powers  and 
duties  as  shall  be  prescribed  by  law.  The  justices 
of  the  Appellate  Division  in  each  department  shall 
have  power  to  appoint  and  to  remove  a  clerk  who 
shall  keep  his  office  at  a  place  to  be  designated  by 
said  justices.  The  clerk  of  the  Court  of  Appeals 
shall  keep  his  office  at  the  seat  of  government. 
The  clerk  of  the  Court  of  Appeals  and  the  clerks  of 
the  Appellate  Division  shall  receive  compensation 
established  by  law  and  paid  out  of  the  public 
treasury. 

Section  20.  No  judicial  officer,  except  justices  of 
the  peace,  shall  receive  to  his  own  use  any  fees  or 
perquisites  of  office;  nor  shall  any  judge  of  the 
Court  of  Appeals,  or  justice  of  the  Supreme  Court, 
or  any  county  judge  or  surrogate  hereafter  elected 
in  a  county  having  a  population  exceeding  one 
hundred  thousand,  practice  as  an  attorney  or  coun  - 
sellor  in  any  court  of  record  in  this  State,  or  act 
as  referee . 

The  Legislature  may  impose  a  similar  prohibition 
upon  county  judges  and  surrogates  in  other  coun- 
ties. 

In  countiefr  where  the  county  judge  and  surrogate 
shall  be  prohibited  from  practicing  law  the  Legis- 
lature may  extend  the  term  of  office  to  not  exceed- 
ing ten  years. 

No  one  shall  be  eligible  to  the  office  of  judge  of 
the  Court  of  Appeals,  justice  of  the  Supreme  Court, 
county  judge  or  surrogate,  who  is  not  an  attorney 
and  counsellor  of  this  State. 

Section  21.  Tho  Legislature  shall  provide  for  the 
speedy  publication  of  all  statutes,  and  shall  regulate 
the  reporting  of  the  decisions  of  the  courts ;  but  all 
laws  and  judicial  decisions  shall  be  free  for  publi- 
cation by  any  person. 

Section  22.  Justices  of  peace  and  other  local  ju- 
dicial officers  provided  for  in  sections  17  and  18,  in 
office  when  this  article  takes  effect,  shall  hold  their 
respective  offices  until  the  expiration  of  their  terms. 

Section  23.  Courts  of  Special  Sessions  shall  have 
such  jurisdiction  of  offenses  of  the  grade  of  misde- 
meanors as  may  be  prescribed  by  law. 


REPORT  OF  COMMITTEE  ON  JUDICIARY- 

To  the  Convention : 

Your  committee  on  judiciary  report  herewith  a 
new   judiciary  article,    and   recommend  its  adop- 
tion. 
The  principal  changes  proposed  are  the  following: 
I.  The  nine  General  Terms  which  now  exist,  five 
in  the  Supreme  Court,  and  four  in  the  superior  city 
courts,  are  to  be  abolished.    The  State  is  to  be  divi- 
ded into  four  departments.     In  each  department  an 
appellate  tribunal  is  to  be  constituted  of  five  justices 
selected  by  the  governor  from  all  the  justices  elec- 
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ted  to  the  Supreme  Court.  The  name  "  Appellate 
Division  of  the  Supreme  Court"  is  adopted  in  place 
of  the  now  meaningless  expression  "General  Term." 
All  appeals  except  in  capital  cases  are  in  the  first  in- 
stance to  be  to  the  Appellate  Division. 

We  propose  to  make  this  tribunal  a  more  efficient 
and  satisfactory  court  of  review  than  the  old  Gen- 
eral Term : 

(a)  By  making  its  judgments  final  in  a  much 
wider  range  of  questions,  through  limitations  im- 
posed upon  the  jurisdiction  of  the  Court  of  Appeals 
and  upon  appeals  to  that  court. 

(It)  By  giving  it  stability  and  independence 
through  the  establishment  of  fixed  terms  for  its 
members,  and  power  to  control  its  own  sessions 
and  appoint  its  own  clerk  and  designate  the  place 
of  his  office. 

(c)  By  making  it  large  enough  to  insure  full  dis- 
cussion and  the  correction  of  individual  opinions 
by   the  process  of  reaching  a  concensus  of  opinion. 

(d)  By  relieving  its  members  from  all  other  duties, 
so  that  there  shall  be  the  fullest  opportunity  for  con- 
sultation and  deliberation  undisturbed  by  the  de- 
mands of  Circuit  or  Special  Term  assignments,  and 
so  that  no  litigant  shall  be  obliged  to  argue  his  ap- 
peal before  a  court  of  which  the  judge  from  whom 
he  appeals  is  a  member. 

II.  The  Court  of  Appeals  is  to  be  -  enlarged  to 
nine,  the  highest  number  with  which  the  unity  of 
the  court  aDd  its  consistent  declaration  and  develop- 
ment of  the  law  can  in  our  opinion  be  maintained. 

III.  The  Court  of  Appeals  is  to  be  strictly  limited 
to  its  proper  province  of  reviewing  questions  of  law 
(except  in  capital  cases)  leaving  the  judgments  of 
the  Appellate  Division  final  upon  all  questions  of 
fact. 

IV.  The  right  of  appeal  to  the  Court  of  Appeals 
is  to  be  limited  to  final  judgment  and  orders,  leav- 
ing the  decision  of  the  Appellate  Division  final  upon 
all  matters  of  interlocutory  practice  and  procedure, 
which  do  not  enter  into  the  final  judgment  as  affect- 
ing substantial  rights. 

V.  The  provision  for  a  Second  Division  of  the 
Court  of  Appeals  is  abrogated. 

VI.  The  superior  city  courts  of  New  York, 
Brooklyn  and  Buffalo  are  to  be  consolidated  with 
the  Supreme  Court,  with  which  they  now  have  equal 
jurisdiction  within  their  territorial  limits.  The 
judges  of  those  courts  are  to  become  justices  of  the 
Supreme  Court,  but  the  service  of  the  present  in- 
cumbents is  to  be  confined  to  the  counties  by  the 
people  of  which  they  were  elected,  and  their  sala- 
ries are  to  be  paid  by  those  counties.  Their  sepa- 
rate clerk's  offices,  their  needless  multiplication  of 
judicial  machinery,  and  their  varied  rules  of  prac- 
tice are  to  be  done  away  with. 


VII.  The  number  of  Supreme  Court  justices  is  to 
be  increased  by  the  addition  of  twelve.  This  num- 
ber is  deemed  sufficient  to  permit  the  entire  with- 
drawal of  the  justices  of  the  Appellate  Division 
from  trial  work,  and  with  the  other  changes  pro- 
posed, to  relieve  the  existing  delays  in  bringing 
causes  to  trial.  The  addition  will  not  however 
make  the  total  number  of  justices  so  great  in  pro- 
portion to  the  population  of  the  State  as  it  was  after 
the  last  increase  by  the  constitutional  amendment 
of  1882.  The  saving  by  abolishing  separate  clerks, 
officers  of  the  superior  city  courts,  and  judicial  pen- 
sions, will  more  than  pay  this  additional  expense. 

VIII.  Circuit  Courts  and  Courts  of  Oyer  and 
Terminer  are  abolished,  and  all  their  jurisdiction  is 
conferred  upon  the  Supreme  Court,  by  whose  jus- 
tices it  is  in  fact  now  exercised.  Since  side  jus- 
tices were  dispensed  with,  the  separate  existence  of 
these  courts  has  been  useless,  and  the  continuance 
of  the  form  and  name  without  the  substance  merely 
mystilies  laymen,  and  embarrasses  lawyers  and  law- 
makers. 

IX.  Courts  of  Sessions  are  abolished,  and  their 
jurisdiction  is  conferred  upon  the  County  Courts. 
This  dispenses  with  the  side  justices,  who  have  long 
been  superfluous  members  of  Courts  of  Sessions,  and 
as  without  them  the  county  judge  would  preside  alone 
in  the  Court  of  Sessions,  there  seems  to  be  no  reason 
for  preserving  the  form  and  name  of  a  separate  court. 

X.  The  jurisdiction  of  County  Courts  is  enlarged 
to  include  actions  against  residents  of  the  county 
for  the  recovery  of  money  only  to  the  amount  of 
$2,000,  and  the  Legislature  is  prohibited  from  en- 
larging it  further  in  such  cases.  County  judges  and 
surrogates  in  counties  having  a  population  exceed- 
ing 100,000  are  prohibited  from  practicing  law,  and 
the  Legislature  is  authorized  to  impose  a  similar 
prohibition  in  other  counties. 

XI.  Provision  has  been. made  for  preventing  a 
repetition  of  the  process  by  which,  through  con- 
stantly enlarging  the  jurisdiction  of  local  and  in- 
ferior courts,  local  rivals  of  the  Supreme  Court  are 
built  up.  The  trial  of  small  causes  is  just  as  impor- 
tant to  the  people  who  have  them  as  the  trial  of 
large  causes  is  to  others.  When  a  court  is  organized 
for  the  purpose  of  trying  small  causes,  enlargement 
of  its  jurisdiction  necessarily  withdraws  its  attention, 
interest  and  efforts  from  its  original  field  of  work. 
Therefore,  while  we  leave  power  in  the  Legislature 
to  establish  inferior  local  courts,  we  provide  that 
they  shall  not  be  courts  of  record,  and  that  the 
Legislature  shall  not  confer  upon  them  any  equity 
jurisdiction  or  any  greater  jurisdiction  in  other  re- 
spects than  is  conferred  upon  County  Courts. 

XII.  The  provision  for  judicial  pensions,  or  re- 
tired pay,  is  abrogated,  saving  only  rights  acquired 
under  the  existing  Constitution.     *    *    * 
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The  principal  evils  which  we  have  sought  to 
remedy  in  our  treatment  of  the  courts  of  general, 
original  and  appellate  jurisdiction  are: 

First.  The  delay  in  getting  causes  to  trial  in  the 
first  instance  —  a  difficulty  which  exists  chiefly  in 
the  large  cities;  and 

Second.  The  delay  in  final  disposition  which  re- 
sults from  the  overcrowding  of  the  Court  of  Appeals 
calendar. 

The  first  difficulty  we  are  satisfied  will  be  fully 
met  by  the  moderate  increase  of  judicial  force  which 
we  recommend,  and  by  the  economy  of  judicial 
force  which  we  anticipate  from  the  consolidation  of 
courts  in  the  large  cities. 

The  second  difficulty  we  have  treated  with  the 
following  views: 

Every  State  is  bound  to  give  to  its  citizens  one 
trial  of  their  controversies  and  one  review  of  the 
rulings  and  results  of  the  trial  by  a  competent  and 
impartial  appellate  tribunal.  When  this  has  been 
done,  the  duty  of  the  State  to  the  particular  litigants 
involved  in  any  case  is  fully  performed.  There  is 
no  consideration,  either  of  public  duty  or  of  the 
private  interests  involved  in  litigation,  which  re- 
quires a  second  appeal  and  a  second  review. 

The  only  adequate  reason  for  allowing  two  suc- 
cessive appeals  in  this  State  to  review  the  same 
judgment,  is  to  be  found  in  the  fact  that  the  volume 
of  business  is  so  great  as  to  render  it  impossible  for 
any  one  appellate  tribunal,  or  any  two  or  possibly 
any  three  such  tribunals  to  properly  review  all  the 
decisions  of  courts  of  first  instance.  The  review  to 
which  litigants  are  entitled  must,  therefore,  be  fur- 
nished by  at  least  three  or  four  different  tribunals; 
and  to  their  conclusions  another  consideration  of  the 
highest  importance  applies.  Three  or  four  separate 
tribunals  uncontrolled  by  higher  authority  can  never 
settle  the  law.  Their  opinions  are  certain  to  vary, 
differ  and  conflict.  The  public  interests  demand 
that  the  law  should  be  settled ;  that  it  should  be  the 
same  for  the  whole  State;  that  it  should  be  a  con- 
sistent and  harmonious  system;  that  it  should  be 
declared  clearly  and  authoritatively  by  some  supreme 
power,  in  order  not  merely  that  litigants  may  have 
their  right,  but  that  the  whole  people  may  know 
what  is  the  law,  by  which  their  contracts  and 
conduct  shall  be  regulated,  and  by  the  observance 
of  which  they  may,  if  possible,  keep  out  of  litiga- 
tion. 

It  is  this  necessity  alone  which  justifies  the  exist- 
ence of  a  Court  of  Appeals  superior  to  the  appellate 
tribunals  which  first  review  the  decisions  of  trial 
courts.  But  for  this  the  whole  difficulty  could 
readily  be  solved  by  abolishing  the  Court  of  Appeals, 
allowing  only  one  appeal,  and  constituting  four 
strong  appellate  courts  whose  judgment  should  be 
final. 


The  occasion  which  gives  rise  to  a  second  single 
appellate  tribunal  marks  the  limits  of  its  proper  and 
necessary  function  to  settle  and  make  certain  the 
law,  not  only  for  litigants  but  for  all  the  people. 
Whatever  limitations  upon  its  jurisdiction  or  the 
scope  of  its  action,  and  whatever  provisions  regard- 
ing its  constitution  and  procedure  are  consistent 
with  the  full  and  effective  exercise  of  that  function, 
are  permissible.  Whatever  interferes  with  the  ex- 
ercise of  that  function  should  be  by  all  means 
avoided.. 

The  theory  of  the  judiciary  article  of  1867  and  of 
the  legislation  under  it,  was  that  the  review  afforded 
by  the  various  General  Terms  would  sift  out  appeals 
and  would  bring  so  many  litigations  to  an  end  that 
the  residue  which  went  on  to  the  higher  tribunal 
for  a  second  review  would  be  fully  within  its  power 
to  hear  and  determine  without  undue  delay.  This 
was  at  first  the.  case,  and  so  long  as  it  was  the  case 
it  was  of  no  consequence  that  many  questions  of 
fact,  in  which  only  the  particular  litigants  were  in- 
terested, and  many  questions  of  mere  interlocutory 
practice  and  procedure  were  allowed  to  come  before 
the  Court  of  Appeals. 

The  review  by  the  General  Terms,  however,  no 
longer  effectively  accomplishes  the  desired  result. 
Want  of  finality  in  their  judgments  decreases  the 
respect  for  their  authority  and  their  sense  of  re- 
sponsibility. The  small  number  of  the  justices 
composing  them  and  the  frequency  with  which  one 
of  even  that  small  number  is  obliged  to  retire  be- 
cause he  is  the  very  judge  appealed  from,  reduces 
to  a  minimum  the  possibility  of  consultation;  dis- 
cussion and  the  correction  of  one  mind  by  another, v 
which  is  essential  to  satisfactory  conclusions  by  an 
appellate  court.  The  pressure  of  other  judicial 
engagements  upon  the  members  of  the  court,  in 
many  cases  shortening  their  sessions  and  preventing 
the  full  hearing  of  counsel,  and  frequently  separat- 
ing the  justices  with  their  work  unfinished,  tends 
in  the  same  direction.  In  the  meantime  the  dis- 
position to  take  a  second  appeal  grows  and  the 
Legislature  constantly  enlarges  the  opportunity. 
The  result  is  that  the  Court  of  Appeals  is  overloaded 
with  work,  a  very  considerable  portion  of  which  is 
wholly  outside  of  its  proper  rad  necessary  function 
of  settling  the  law. 

Our  purpose  is  to  draw  the  line  distinctly  around 
the  questions  which  the  Court  of  Appeals,  and  that 
court  alone,  ought  to  determine  finally ;  to  leave  all 
other  questions  to  the  court  first  reviewing  the  cause ; 
and  to  make  that  a  court  fully  competent  to  protect 
satisfactorily  every  right  of  a  litigant. 

For  the  purpose  of  effectively  limiting  the  Court 

of  Appeals  to  questions  of  law,  we  have  added  to 

the  general  statement  of  that  limitation   a  clause 

specifically  precluding  review  of  an  unanimous  de- 
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cision  of  the  Appellate  Division,  that  there  is  evi- 
dence to  sustain  a  finding  of  fact  or  a  verdict  not 
directed  by  the  court. 

This  closes  the  door  through  which,  under  sec- 
tions 993  and  1037  of  the  Code,  the  whole  question 
of  fact  in  many  cases  is  brought  before  the  Court  of 
Appeals.  It  does  not  affect  cases  of  nonsuit,  or  of 
verdicts  directed,  or  of  reversals  by  the  Appellate 
Division,  or  cases  where  there  is  a  dissent  in  that 
court. 

It  does  require  that  when  a  trial  court  or  jury  has 
decided  that  a  fact  is  proved,  and  five  judges  in  the 
Appellate  Division  have  unanimously  held  that  it  is 
proved,  controversy  about  that  fact  shall  end ;  and 
that  any  question  of  law  mixed  with  that  fact  shall 
be  separately  raised  and  presented,  in  order  to  be 
reviewed  by  the  Court  of  Appeals. 

We  believe  this  provision  to  be  precise,  logical, 
necessary  to  give  effect  to  the  main  limitation,  and 
just. 

In  reaching  our  conclusion  we  have  considered  the 
following  alternatives  as  possible  expedients  to  se- 
cure more  speedy  final  review. 

1st.  We  could  enlarge  the  Court  of  Appeals  so 
that  it  would  sit  in  two  divisions,  or  so  that  only  a 
little  more  than  half  of  the  court  being  present  at 
once,  the  members  could  rotate  in  their  services. 
Either  of  these  expedients  would  doubtless  secure 
the  disposition  of  more  causes,  but  either  of  them 
would  frustrate  the  sole  purpose  for  which  the  court 
exists. 

The  unity  of  the  court,  the  consistent  harmony  of 
its  views  upon  the  fundamental  questions  which  un- 
derlie the  determination  of  causes,  the  certainty  of 
the  law,  the  authority  of  its  opinions  now  respected 
throughout  the  Union,  and  just  cause  for  pride  by 
every  member  of  the  State  —  all  these  would  disap- 
pear; and  in  their  place  would  be  the  varying  ut- 
terances of  a  divided  or  fluctuating  body,  less  val- 
ued and  less  respected  than  the  opinions  of  the 
courts  which  it  reviews. 

2nd.  We  could  limit  the  jurisdiction  of  the  Court 
of  Appeals  by  fixing  a  minimum  amount,  and  per- 
mitting no  appeal  in  any  case  not  involving  that 
amount.  We  deem  this  decidedly  objectionable. 
Important  questions  of  law  arise  in  small  cases  as 
well  as  in  large  ones.  A  great  majority  of  the  peo- 
ple have  only  small  cases  to  be  determined,  and 
this  should  be  their  court  if  they  choose  to  avail 
themselves  of  it,  as  well  as  the  court  of  their  wealthy 
fellow-citizens. 

On  the  contrary,  we  have  thought  it  wise  to  pro- 
hibit the  Legislature  from  ever  making  the  right  to 
appeal  to  the  Court  of  Appeals  depend  upon  the 
amount  involved. 

3d.   We  could  limit  appeals  to  specified  classes  of 


causes,  as  the  Judiciary  Commission  of  1890  pro- 
posed to  do  and  as  the  Federal  Circuit  Court  of 
Appeals  Act  has  done.  But  this  is  complicated  and 
uncertain.  Human  foresight  could  hardly  prevent 
mistakes  in  enumeration  and  definition  which 
would  require  amendment:  and  while  such  an 
attempt  may  do  very  well  in  an  act  of  Congress, 
which  can  be  revised  every  year,  it  is  exceedingly 
unsafe  to  attempt  iu  a  constitution  which  is  to 
stand  for  twenty  years.  There  are,  moreover,  two 
substantial  objections  to  this  course.  One  is,  that 
there  is  an  element  of  unfairness  toward  those  citi- 
zens who  are  interested  in  the  particular  classes  of 
cases  excluded  from  the  enumeration,  and  the  other 
is,  that  similar  questions  of  law  arise  in  different 
classes  of  cases,  so  that  there  would  be  different 
courts  of  last  resort  passing  on  the  same  questions. 

4th.  There  is  the  present  provision  for  a  Second 
Division.  This  has  some  advantages,  but  they  are 
much  more  than  counter-balanced.  Relief  in  this 
way  necessarily  involves  great  delay  and  injustice, 
while  a  sufficient  number  of  causes  are  accumulated 
upon  the  calendar  of  the  Court  of  Appeals  to  justify 
a  Second  Division.  It  means  merely  to  allow  an 
evil  to  grow  to  such  proportions  from  time  to  time 
that  extraordinary  measures  are  necessary  for  relief. 
It  has  in  it  no  element  of  protection.  When  re- 
sorted to,  it  deranges  the  work  of  the  Supreme 
Court,  and  causes  great  annoyance  and  inconveni- 
ence by  the  withdrawal  of  the  justices  of  that  court 
from  the  fields  in  which  their  services  are  needed. 

5th.  There  remains  the  plan  which  we  propose. 
We  are  of  the  opinion  that  the  new  Appellate 
Courts  will  be  more  efficient;  that  their  opinions 
will  be  more  highly  respected;  that  their  judg- 
ments will  be  less  frequently  reversed;  and  that  for 
all  these  reasons,  there  will  be  fewer  appeals  from 
them  to  the  Court  of  Appeals  than  there  are  from 
the  existing  General  Terms.  We  are  also  satisfied 
that  the  limitations  upon  the  jurisdiction  of  the 
Court  of  Appeals  and  the  right  to  appeal  thereto 
will  further  very  largely  reduce  the  number  of  ap- 
peals to  that  court;  and  that  the  increase  in  the 
number  of  judges  of  the  Court  of  Appeals  will 
slightly  increase  the  working  power  of  the  court. 
We  are  confident  that  under  the  operation  of  all 
these  causes  the  court  will  be  able  to  keep  pace 
with  the  demands  upon  it. 

We  beg  to  acknowledge  the  very  valuable  sug- 
gestions, explanations  and  information  received 
from  the  gentlemen  who  introduced  these  and 
many  other  proposed  amendments  to  the  judiciary 
article. 

Respectfully  submitted, 

ELIHU  ROOT, 

Chairman. 
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Ill 


CONSTITUTIONAL    CONVENTION  -  DAM- 
AGES AS  TO  THE  LOSS  OF  HUMAN  LIFE. 

MR.  FRANCIS,  from  the  committee  on  preamble 
and  bill  of  rights,  to  which  was  referred  proposed 
constitutional  amendment  introduced  by  Mr.Tucker, 
introductory  number  191,  entitled  proposed  consti- 
tutional amendment  to  amend  article  1  of  the  Con- 
stitution as  to  damages  as  to  the  loss  of  human  life, 
reported  adversely  thereto,  regarding  it  as  more 
properly  a  subject  for  legislative  treatment. 

Mr.  Francis  said:  There  must  be  a  line  drawn 
somewhere  as  between  subjects  within  the  scope 
and  proper  authority  of  this  convention  and  those 
which  are  to  bo  treated  as  suitable  only  for  legisla- 
tive consideration.  Cases  constantly  appear  of  pro- 
posed constitutional  amendments  that  seem  to  em- 
brace legislative  subjects.  If  the  scores  and  scores 
of  suggested  amendments  of  this  character  were  to 
be  embodied  in  the  fundamental  law,  the  Constitu- 
tion of  the  State  would  assume  the  proportions  of  a 
book  large  as  our  Session  Laws  volumes.  If  we  are 
to  undertake  this  sort  of  work  where  shall  we  stop  ? 
What  will  be  reserved  for  the  Legislature  to  do  f 
Once  crossing  the  legitimate  line  of  service  to  re- 
vise and  amend  the  Constitution  of  the  State,  and, 
entering  into  the  realms  of  legislation,  a  deluge  of 
measures,  not  to  say  vagaries,  would  naturally  fol- 
low. And  so  this  body  would  become  a  legislative 
organization  in  fact,  instead  of  a  constitutional  con- 
vention, as  contemplated  with  old  time  sanctities 
and  careful  limitations  of  actions  as  the  fathers  de- 
creed, as  honored  usage  has  confirmed,  and  as  sound 
political  economy  directs.  The  Constitution  should 
be,  as  it  stands  to-day,  the  concise  statement  of 
principles,  the  presentation  of  a  basis  for  action  by 
the  Legislature  and  other  departments  of  the  gov- 
ernment. It  cannot,  with  propriety  or  justice,  be 
extended  to  exercise  the  well-defined  functions  of 
those  departments.  In  the  case  before  us  it  is  pro- 
posed to  make  the  Constitution  an  executive  agency 
to  annul  a  mandate  of  legislation.  The  subject  has 
heretofore  had  treatment  only  by  the  Legislature  it 
is  believed  until  the  proposed  amendment  was  pre- 
sented to  the  Convention,  which  was  precipitated 
to  the  committee  on  preamble  and  bill  of  rights  en- 
tertained the  thought  that  this  convention  would 
be  called  upon  to  deal  specifically  with  railroad 
management  or  corporate  liabilities,  any  more  than 
it  was  its  province  to  prescribe  and  direct  the  de- 
tails of  any  line  o/  corporate  or  other  business 
transactions.  Manifestly  here  legislation  is  to  be 
interposed  as  needed  to  enforce  justice  and  insure 
the  public  safety.  Shall  this  convention  diverge 
from  the  sound  constitutional  policies  of  the  past 
to  enter  into  a  new  field  of  governmental  forces, 
inviting  antagonisms  that  should  be  avoided,  and 
encroaching  upon   the  recognized   legislative   au- 


thority of  the  State  undisputed  in  the  past,  in  order, 
as  some  one  has  said,  to  "fix  things  for  twenty  years 
to  come  ?  " 

The  dictates  of  sound  judgment  and  the  example 
of  honored  precedent  point  out  that  legislation 
should  be  confined  to  the  body  organized  to  attend 
to  this  service.  It  should  not  be  injected  into  the 
Constitution.  Nor  should  mere  sentiment,  patriotic 
and  commendable  in  its  proper  expression,  be 
crowded  into  the  Constitution.  We  are  here  to  lay 
the  ground  work  for  legislative  action,  and  not  to 
make  the  fundamental  law  a  mass  of  legislative  en- 
actments nor  the  vehicle  of  sentimental  expressions. 

Representatives  to  the  Legislature,  often  chosen 
and  fresh  from  the  people,  are  elected  to  legislate. 
Delegates  to  a  constitutional  convention  are  chosen 
not  oftener  than  once  in  twenty  years,  to  revise, 
and  as  shall  appear  proper  and  necessary,  amend  the 
organic  law  of  the  State,  its  work  to  have  the  ap- 
proval of  the  people  before  it  can  become  opera- 
tive. The  two  spheres  of  duty  are  widely  separated ; 
they  can  only  collide  through  the  ambition  for  en- 
croachment or  erroneous  conclusions  as  to  the 
distinctive  provinces  of  each.  Let  us  hope  this  con- 
vention, charged  with  specific,  dignified  and  re- 
sponsible duties,  may  conscientiously  confine  its 
work  to  the  discharge  of  those  duties  in  a  manner 
acceptable  to  the  people  and  beneficial  to  the  State, 
wanderiug  not  at  all  into  forbidden  paths  that  may 
lead  to  evil. 

Mr.  Tekulskt — Mr.  President,  In  speaking  upon 
the  amendment  proposed  by  my  colleague,  Mr. 
Tucker,  of  New  York,  aud  by  myself  at  a  later 
time,  it' will  be  understood  by  you  that  by  no  possi- 
ble construction  can  this  be  made  to  appear  other 
than  a  measure  for  the  common  good.  It  is  in  no 
sense  other  than  it  appears,  a  proposition  in  the  in- 
terest of  humanity.  It  undertakes  to  stand  between 
the  existence  of  the  home  and  family  and  the 
almost  absolute  taking  away  of  its  supporter  and 
head.  It  leaves  with  an  intelligent  company  of 
one's  fellow-citizens,  before  a  dispassionate  bar,  the 
verdict  of  the  monetary  loss,  to  the  family  interested, 
of  a  human  life.  Nothing  is  more  arbitrary  or 
absurd  than  the  law  as  it  now  stands;  that  leaves  no 
discretion  and  no  difference  in  productive  values. 
The  man  in  mid-life,  rising  in  some  high  calling 
until  his  abilities  find  a  recognition  and  reward  of 
the  highest  and  most  substantial  character,  cut  off, 
say,  in  some  accident,  in  the  midst  of  his  honors 
and  usefulness,  leaves  his  family  and  dependents 
precisely  where  the  ignorant  or  depraved,  with 
small  abilities  and  few  earning  powers,  would  leave 
his.  To  say  that  the  destruction  of  every  man's 
life  is  recompensed  by  the  payment  of  bis  survivors' 
fourth  dependents  of  a  poor  $5,000,  is  to  put  a  low 
estimate  upon  human  endeavor  and  ability,  is  to 
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sell  that  which  no  earthly  power  can  ever  restore, 
at  a  price  both  paltry  and  mean.  Too  long  has  this 
low  estimate  and  valuation  been  permitted  to  re- 
main. 

It  is  in  the  interest  of  the  moneyed  corporation 
of  a  poor  protective  service,  of  human  indifference 
and  carelessness  of  the  disregard  of  human  rights, 
and  it  tells  in  advance  to  the  raanslaughterer  what 
the  price  for  his  misdeed,  or  his  risk  or  chance,  will 
be  if  he  happen  to  lose. 

It  has  come  to  be  a  saying,  witli  which  we  are  all 
familiar,  that  it  is  cheaper  for  our  common  carriers 
to  kill  than  to  maim.  Indeed,  it  is  the  gossip  of 
the  general  public  that  our  engineers  and  con- 
ductors and  pilots  and  captains  are  instructed,  in 
the  face  of  accidents,  to  put  on  steam,  and  that 
safety  lies  with  those  who  go  the  fastest,  and  if 
there  is  to  be  a  smash-up,  let  it  be  annihilation. 

The  present  situation  can  be  no  longer  endured, 
the  civilization  of  to-day  will  not  allow  it. 

Is  it  necessary  to  present  arguments  to  the  gentle- 
men of  the  convention  upon  a  matter  like  this? 

I  have  been  told  that  years  ago,  when  this  limita- 
tion of  $5,000  was  set,  one  of  our  judges  made  the 
point  that  if  a  larger  sum  were  allowed  it  might  be 
possible  to  wipe  out  a  corporation  or  destroy  a 
business  by  a  single  accident. 

No  argument  was  ever  advanced  so  much  like 
the  two-edged  sword. 

If  our  corporations  having  the  control  of  human 
life  knew  that  a  single  accident  would  not  only 
likely  cut  off  their  dividends  for  a  long  period,  but 
would  sweep  them  out  of  existence,  with  what  care 
and  caution  would  they  proceed  ? 

Gentlemen,  they  know  to-day  that  the  greatest 
accidents  will  imperil  nothing,  save  perhaps  a  few 
thousand  dollars,  not  affecting  any  income  on  their 
bonds  or  causing  them  to  pass  a  quarterly  dividend. 

Under  the  common  law  of  England  and  the 
American  colonies  there  was  no  such  a  thing  as  civil 
suit  for  wrongfully  causing  the  death  of  another. 
In  1846  however,  through  the  influence  of  Lord 
Campbell,  Parliament  passed  a  statute  permitting 
such  actions  to  he  maintained  for  the  benefit  of  the 
wife,  husband,  parent  or  child  of  the  person  killed. 
It  was  entitled  "An  act  for  compensating  the  fami- 
lies of  persons  killed  by  accidents,"  and  has  always 
been  known  as  Lord  Campbell's  Act.  It  contained 
no  limitation  as  to  the  amount  which  might  be  re- 
covered, but  provided  that  the  amount  should  be 
divided  among  the  parties  for  whom  the  suit  was 
prosecuted,  in  such  shares  as  the  jury  by  their  ver- 
dict should  direct. 

New  York  quickly  imitated  the  example  of  Eng- 
land, and  in  1847  the  Legislature  enacted  a  law 
similar  to  Lord  Campbell's  Act,  which  was  the  basis 
of  all  subsequent  legislation  in  this  State  on  the 
subject.     In  this  first  statute  however  there  was  no 


restriction  as  to  the  sum  recoverable.  That  was  in- 
troduced two  years  later,  by  the  Legislature  of 
1849,  which  amended  the  law  by  inserting  the 
$5,000  limitation,  and  this  limitation  has  ever  since 
been  retained,  although  the  statute  itself  has  now 
been  made  a  part  of  the  Code  of  Civil  Procedure. 

Laws  framed  on  the  general  plan  of  Lord  Camp- 
bell's Act  have  been  adopted  in  New  Jersey,  Penn- 
sylvania, Massachusetts,  Minnesota,  Iowa,  Indiana, 
North  Carolina,  Georgia,  Alabama,  Oregon  and 
ntany  other  States.  In  Pennsylvania  may  be  found 
a  precedent  for  putting  something  in  regard  to  such 
laws  into  the  Constitution.  The  Constitution  of 
that  commonwealth  expressly  declares  that  no  act 
of  the  General  Assembly  shall  limit  the  amount  to 
be  recovered  for  injuries  resulting  in  death,  or  for 
injuries  to  persons  and  property. 


NATURALIZATION    AND  EXPATRIATION 
OF  BRITISH  SUBJECTS. 

A  QUESTION  which  for  many  years  has  been 
much  discussed,  and  which,  owing  to  the  ex- 
tensive movements  of  people  between  different 
countries,  and  especially  between  Great  Britain  and 
the  United  States  of  America,  has  of  late  become  of 
much  interest,  is  that  of  the  rights  which  the  sub- 
ject of  one  country  acquires  by  becoming  natural- 
ized in  another;  and  how  far  he  is  freed  from  obli- 
gation to  the  country  of  which  he  was  originally  a 
subject. 

In  Great  Britain  it  was  long  held  that  no  person 
who  was  once  a  subject  of  that  country  could  by 
any  act  of  his  throw  off  his  allegiance.  This  ques- 
tion has  been  frequently  before  the  courts,  und  un- 
til the  passing  of  the  act  known  as  "  The  Naturali- 
zation Act  of  1870,"  it  was  invariably  held  that  it 
was  not  in  the  power  of  any  private  person  to  throw 
off  his  allegiance  or  transfer  it  to  a  foreign  State. 

Sir  M.  Foster,  an  eminent  authority,  in  his  work 
on  Crown  Law,  says:  "Natural  allegiance,  namely, 
that  which  is  due  from  all  men  born  within  the 
King's  dominions,  and  which  arises  by  nature  and 
birth,  is  founded  in  the  relation  every  man  stand- 
eth  in  to  the  crown,  considered  as  the  head  of  that 
society  whereof  he  is  born  a  member,  and  on  the 
peculiar  privileges  he  deriveth  from  that  relation, 
which  are  with  great  propriety  called  his  birth- 
right." 

And  again:  "This  birthright  nothing  but  his 
own  demerit  can  deprive  him  of;  it  is  indefeasible 
and  perpetual,  and  consequently  the  duty  of  alle- 
giance which  rises  out  of  it,  and  is  inseparably 
connected  with  it,  is  in  consideration  of  law  like- 
wise inalienable  and  perpetual ;  "  and  he  refers  to 
the  case  of  /Enens  McDonald,  who  was  tried  for 
high  treason  in  the  King's  Bench  for  having  borne 
arms  in  the  rebellion  of  1745  (the  prisoner  having 
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been  brought  up  from  early  infancy  in  France,  and 
having  held  a  commission  from  the  French  King), 
as  a  case  "  in  which  this  doctrine  was  treated  by 
the  court  as  a  point  never  yet  disputed." 

So  too  Vice-Chancellor  Shadwell,  in  a  case  before 
him  in  1847,  referring  to  naturalization  of  British 
subjects  in  the  United  States,  said:  "Nothing.  I 
apprehend,  can  be  more  certain  than  that  a  natural- 
born  subject  cannot  throw  of  his  allegiance  by  any 
such  acts." 

And  as  recently  as  1867,  before  Chief  Baron  Pig- 
gott  and  Mr.  Justice  Keogh,  at  Dublin,  on  the  trial 
of  a  prisoner  charged  with  treason  felony,  a  jury 
de  mediate  lingua;,  consisting  of  half  subjects 
and  half  foreigners,  was  applied  for  upon  the 
ground  that  the  prisoner,  though  born  in  Ire- 
land, was  a  citizen  of  the  United  States, 
having  been  naturalized  there.  The  court  how- 
ever refused  the  application,  ruling  that  accord- 
ing to  the  law  of  England,  a  law  which  had  been 
administered  without  variation  or  doubt  from  the 
earliest  times,  he  who  was  once  under  the  alle- 
giance of  the  English  sovereign  remained  so  for- 
ever. And  in  1807  a  King's  proclamation  was  is- 
sued regarding  certain  seafaring  subjects  which 
expressly  denied  that  letters  of  naturalization  or 
certificates  of  citizenship  given  them  by  foreign 
governments  could  in  any  manner  divest  natural- 
born  subjects  of  the  allegiance  owing  to  their  law- 
ful sovereign. 

So  too  the  late  chief  justice  of  England,  Sir  Al- 
exander Cockburn,  asserts:  "As  on  inflexible  rule, 
no  British  subject  can  put  off  his  country  or  the 
natural  allegiance  which  he  owes  to  the  sover- 
eign, even  with  the  assent  of  the  sovereign;  in 
short,  that  natural  allegiance  cannot  be  got  rid  of 
by  any  thing  less  than  an  act  of  the  Legislature,  of 
which  it  is  believed  no  instance  has  occurred.'' 

This  same  doctrine  has  been  affirmed  in  Canada. 
In  the  case  of  Doe  d.  Hay  v.  Hunt,  Robinson,  Ch.  J., 
delivering  the  judgment  of  the  court,  in  speaking 
of  the  plaintiff's  ancestors,  says:  "He  was  born  a 
British  subject,  being  the  child  of  British  subjects, 
born  within  the  dominion  of  the  British  crown,  De- 
troit being  beyond  all  question  British  territory  in 
1769,  the  time  of  his  birth,"  and  continues,  that  in 
the  opinion  of  the  court,  he  had  not  lost  his  status 
ns  a  British  subject,  though  he  might  have  entitled 
himself  to  be  regarded  in  the  United  States  as  an 
American  citizen  and  have  enjoyed  all  the  rights  of 
American  citizenship. 

In  a  later  case,  in  1866,  Chief  Justice  Draper 
quotes  with  approval  the  doctrine  laid  down  in  the 
case  of  *Eneas  McDouald,  that  "it  was  not  in  the 
power  of  any  private  subject  to  shake  off  his  alle- 
giance and  to  transfer  it  to  a  foreign  prince."  The 
chief  justice  also  cited   Sir  W.   Blackstone's  re- 


mark that  natural  allegiance  "could  not  be  for- 
feited, cancelled  or  altered  by  any  changes  of  time, 
place  or  circumstances." 

This  doctrine  has  also  been  affirmed  by  eminent 
authorities  in  the  United  States  before  the  recent 
change  in  their  law.  In  1817  Mr.  Justice  Washing- 
ton, associate  justice  of  the  Supreme  Court,  ex- 
pressed himself  as  follows:  "I  must  be  more  en- 
lightened upon  the  subject  of  allegiance  than  I  have 
yet  been  before  I  can  admit  that  a  citizen  of  the 
United  States  can  throw  off  his  allegiance  to  his 
country  without  some  law  authorizing  him  to  do 
so." 

This  rule  however  has  of  late  years  been  consid- 
erably relaxed.  Earl  Clarendon,  some  years  ago, 
speaking  in  the  House  of  Parliament,  said:  "The 
allegiance  of  a  natural-born  subject  is  regarded  by 
the  common  law  as  indelible.  We  are  of  opinion 
that  this  doctrine  of  the  common  law  is  neither  rea- 
sonable nor  convenient.  It  is  at  variance  with 
those  principles  on  which  the  rights  and  duties  of 
a  subject  should  be  deemed  to  rest.  It  conflicts 
with  that  freedom  of  action  which  is  now  recog- 
nized as  most  conducive  to  the  general  good  as  well 
as  to  individual  happiness  and  prosperity;  and  it  is 
especially  inconsistent  with  the  practice  of  a  State 
which  allows  to  its  subjects  absolute  freedom  of 
emigration.  It  is  inexpedient  that  British  law 
should  maintain  in  theory  or  should  by  foreign  na- 
tions be  supposed  to  maintain  in  practice  any  obli- 
gations which  it  cannot  enforce,  add  ought  not  to 
enforce  if  it  could ;  and  it  is  unfit  that  a  country 
should  remain  subject  to  claims  for  protection  on 
the  part  of  persons  who,  so  far  as  in  them  lies,  have 
severed  their  connection  with  it." 

There  has  been  considerable  friction  between 
Great  Britain  and  the  United  States  with  reference 
to  this  question,  particularly  during  the  time  of  the 
American  civil  war,  1861-1865.  Earl  Carnarvon, 
speaking  in  reference  to  it,  said:  "That  expe- 
rience of  the  late  civil  war  in  the  United  States  has 
shown  that  under  the  present  law  persons  who  had 
acquired  a  double  nationality  would  desire  to  ob- 
tain the  advantages  of  both  while  accepting  the 
burdens  of  neither." 

However  the  controversy  between  Great  Britain 
and  the  United  States  was  settled  in  the  most 
amicable  manner.  On  the  0th  day  of  October,  1868, 
a  protocol  was  signed  by  the  minister  of  foreign 
affairs,  Earl  Derby,  and  Mr.  Beverly  Johnson,  the 
American  minister  in  London,  the  effect  of  which 
was  to  pledge  the  governments  to  enact  legislation 
to  provide  that  citizens  of  the  United  States  natu- 
ralized in  England  and  British  subjects  naturalized 
iu  the  United  States  should  be  reciprocally  free, 
on  certain  conditions,  from  their  native  allegiance. 
Soon  after  the  act  known  as  "  The  Naturalization 
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Act  of  1870"  was  passed  by  the  Imperial  Parlia- 
ment, and  "The  Treaty  of  Naturalization  between 
the  British  Government  and  the  United  States  of 
May  13,  1870,"  which  embodied  the  principle  above 
referred  to,  and  established  reciprocal  relations  be- 
tween the  two  countries  upon  the  subject  in  ques- 
tion, was  signed.  This  was  followed  by  a.  supple- 
mental treaty  signed  the  28d  day  of  February,  1871 ; 
and  on  the  37th  day  of  July,  1868,  an  act  relating  to 
the  subject  was  passed  by  the  United  States  Con- 
gress. 

"  The  Naturalization  Act  of  1870  "  provides  that 
where  a  person  who  was  formerly  a  subject  of  a 
foreign  State,  and  who  has  been  naturalized  as  a 
British  subject,  may  within  such  time  as  may  be 
limited  by  a  convention  with  any  foreign  State, 
make  a  declaration  of  alienage,  and  from  and  after 
the  date  of  his  so  making  such  declaration  such 
person  shall  be  regarded  as  an  alien  and  as  a  sub- 
ject of  the  State  to  which  he  originally  belonged. 
And  that  any  person  who,  by  reason  of  his  having 
been  born  within  the  dominions  of  her  majesty  is  a 
natural-born  subject,  but  who  at  the  time  of  his 
birth  became,  under  the  law  of  any  foreign  State,  a 
subject  of  that  State,  and  is  still  such  subject,  and 
any  person  who  is  born  out  of  her  majesty's  domin- 
ions of  a  father  who  is  a  British  subject,  may,  if 
not  under  any  disability,  make  a  declaration  of 
alienage,  and  from  the  time  of  making  such  decla- 
ration, cease  to  be  a  British  subject.  It  is  further 
provided  by  the  "  Naturalization  Act  of  1870  "  that 
any  British  subject  who  had  at  any  time  before,  or 
might  at  any  time  after,  the  passing  of  that  act  be 
within  any  foreign  State,  and  not  under  any  disa- 
bility, and  voluntarily  become  naturalized  in 
such  State,  should  from  and  after  the  time 
of  bis  so  having  become  naturalized  in  such 
foreign  State  be  deemed  to  have  ceased  to  be  a 
British  subject  and  be  regarded  as  an  alien ;  provi- 
ded that  any  person  who,  before  the  passing  of  that 
act,  had  voluntarily  become  naturalized  in  a  foreign 
State,  but  was  desirous  of  remaining  a  British  sub- 
ject, might  at  any.  time  within  two  years  after  the 
passing  of  the  act,  on  making  the  declaration 
therein  referred  to,  and  taking  the  oath  of  alle- 
giance, be  deemed  to  be,  and  to  have  been  continu- 
ally a  British  subject ;  with  this  qualification  that 
he  should  not,  when  within  the  limits  of  the  for- 
eign State,  in  which  he  had  been  naturalized,  be 
deemed  to  be  a  British  subject  unless  he  had 
ceased  to  be  a  subject  of  that  State  in  pursuance  of 
the  laws  thereof,  or  of  a  treaty  to  that  effect. 

Under  the  provisions  of  this  act  a  treaty  embody- 
ing the  terms  therein  specified  was  made  between 
the  British  government  and  the  United  States,  and 
duly  signed  the  13th  day  of  May,  A.  D.  1870,  and 
a  supplementary  convention  was  signed  at  Wash- 


ington on  the  23d  day  of  February,  A.  D.  1871. 
And  in  order  to  remove  doubts  as  to  whether  the 
provisions  of  the  last-mentioned  of  the  said  conven- 
tions were  altogether  in  accordance  with  "The 
Naturalization  Act  of  1870,"  an  act  was  passed  by 
the  Imperial  Parliament  on  the  25th  day  of  July, 
1872,  to  remove  such  doubts. 

The  Parliament  of  Canada,  by  an  act  now  embod- 
ied in  the  113th  chapter  of  the  Revised  Statutes, 
entitled  "The  Naturalization  Act,"  contains  pro- 
visions similar  to  the  "Naturalization  Act  of  1870" 
in  relation  to  British  subjects  resident  in  Canada 
who  may  become  subject  to  a  foreign  State,  and  in 
reference  to  subjects  of  any  foreign  State  who  may 
desire  to  become  naturalized  in  Canada. 

Moncton,  N.  B.  C.  A.  Stekves. 

JOSEPH  H.  CHOATE. 

FOSTER  COATES  writes  in  the  Nete  York  Ad- 
vertiser: 

"  It  I  were  asked  to  name  offhand  the  very  best 
type  of  New  Yorker  my  choice  would  be  Joseph  H. 
Choate.  First  of  all,  a  great  lawyer,  incomparable 
in  his  own  special  line  of  legal  work,  he  is  also  an 
orator  of  the  first  class.  Mr.  Choate  has  been  be- 
fore the  New  York,  if  not  the  American  public,  for 
a  good  many  years.  He  is  one  of  the  ablest  leaders 
at  the  bar  in  this  country.  His  professional  work 
yields  him  an  income  of  over  $100,000  a  year,  which 
might  be  largely  increased  if  he  would  work  a  little 
longer  and  a  little  harder.  He  is  essentially  what  is 
known  as  a  '  court  lawyer.'  He  has  no  love  for 
office  work.  He  hates  detail  as  he  hates  sham.  He 
has  no  use  for  rummaging  through  old  files  of  legal 
cases,  except  when  it  may  be  necessary,  and  this  is 
not  often,  for  his  cases  are  prepared  with  great 
thoroughness  by  a  competent  force  of  assistants  be- 
fore Mr.  Choate  takes  them  up.  Then  he  goes  over 
each  matter  in  the  most  careful  way.  He  looks  for 
every  loop-hole.  He  studies  every  intricacy.  When 
he  finally  appears  in  court  he  is  ready  to  meet  all 
comers.  Indeed,  he  is  said  to  begin  the  summing 
up  in  his  own  mind  the  moment  the  trial  begins. 
Mr.  Choate  makes  a  good  impression.  His  sixty- 
three  years  rest  lightly  upon  his  broad  shoulders. 
His  manner  is  pleasing.  His  face  is  good-natured. 
He  looks  like  a  man  whose  breakfast  rested  well  upon 
his  stomach.  He  is  carefully  dressed.  His  face  beams 
with  kindness.  He  is  full  of  playful  good  humor 
and  his  voice  is  delightfully  musical.  Whenever 
he  rises  to  make  a  point  he  is  listened  to  by  every 
one  in  the  court- room.  The  judge  on  the  bench 
knows  that  he  is  a  lawyer  of  giant  intellect.  The 
jurymen  know  that  he  is  master  of  the  situation. 
The  opposing  lawyers  know  that  they  will  never 
have  to   meet  any  fiercer  antagonist  on  the  legal 
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"  So  it  will  be  seen  that  Mr.  Choate  has  many  ad- 
vantages over  his  opponents.  And  the  chief  of  these 
may  be  said  to  be  his  unfailing  wit  and  ready  re- 
partee. If  you  did  not  know  that  he  belonged  to 
the  best  product  of  New  England  life  you  would 
think  that  he  had  kissed  the  blarney  stone  more 
than  once.  His  temper  is  not  easily  ruffled.  He  is 
not  afraid  of  any  foe,  so  far  as  bandying  words  are 
concerned,  and  when  he  has  finally  gotten  his  re- 
calcitrant witness  on  the  stand  the  genius  of  the 
lawyer  begins  to  show  itself.  He  begins  in  a  soft, 
purring  voice  to  ask  seemingly  unimportant  ques- 
tions. His  manner  is  docility  itself,  but  all  the  time 
he  is  digging  a  deep  pit,  and  in  a  few  seconds  the 
occupant  of  the  witness  chair  is  floundering  in  the 
most  helpless  manner.  But  Mr.  Choate  has  made 
his  point.  He  has  brought  out  some  stubborn  fact 
and  held  it  up  to  the  clear  light  of  day  for  the  in- 
spection of  judge  and  jury.  And  just  here  is  the 
reason  of  Cboate's  success  at  the  bar.  He  believes 
n  hard  facts,  and  he  long  ago  learned  that  the 
jurest  way  to  convince  judge  and  jury  was  to  stick 
to  the  main  point  at  issue  and  to  construct  the 
theory  of  the  case  consistent  with  the  undisputed 
-<*cts.  Mr.  Choate  has  said  that  he  believes  that 
cases  ought  to  be  decided  on  the  main  facts  and 
features  and  not  on  any  insignificant  details,  espe- 
cially nowadays,  when  so  many  trials  are  conducted 
in  our  courts  under  great  pressure  of  time.  Another 
of  Mr.  Choate's  old-fashioned  ideas  is  that  the  func- 
tion of  a  lawyer  is  to  aid  in  the  administration  of 
justice.  He  likes  to  have  able  counsel  pitted 
against  him.  He  likes  to  get  witnesses  anxious  to 
conceal  what  they  know,  and  he  is  never,  like  many 
lawyers,  flurried  because  of  the  impetuosity  of 
judges. 

"As  president  of  the  Constitutional  Convention, 
Mr.  Choate  is  having  his  summer  holiday  cut  short. 
An  excellent  parliamentarian,  it  is  no  easy  task  for 
him  to  rule  over  the  convention,  for  it  is  a  large 
and  unmanageable  body  of  men,  many  of  whom 
have  never  before  sat  in  a  deliberative  assemblage." 


If  one  interferes  with  two  dogs  that  are  fighting, 
and  is  bitten,  he  cannot  recover  damages  unless  he 
shows  that  he  was  in  the  exercise  of  due  care.  The 
full  bench  of  the  Massachusetts  Supreme  Court  so 
held  in  the  case  of  Artemus  Hodgson  against 
Charles  H.  Hodgson  and  William  T.  Tapley.  The 
parties  live  in  Dedham.  The  plaintiff  rushed  up  to 
the  fighters,  and  seized  one  by  the  tail  and  pulled 
it  away  from  the  other.  As  the  dogs  became  sepa- 
rated one  bit  the  plaintiff's  hand  which  held  to  its 
tail.  The  full  court  says:  "The  plaintiff  voluntarily 
submitted  himself  to  danger;  and  we  have  no  doubt 
that  the  ruling  of  the  court  below  was  right." — 
Ltgal\Adviser. 


&6st*ajcts  of  Recent  gecisions. 

Adverse  possession — mistake. — Possession  by 
mistake,  without  knowledge  of  the  location  of  the 
true  line,  or  intention  of  claiming  adversely,  is  not 
adverse  to  the  true  owner.  Adkins  v.  Tomlinson 
(Mo.),  26  N.  W.  Rep.  578. 

Assignment  for  benefit  of  creditors — judg- 
ment note. — Giving  of  judgment  notes  by  an  in- 
solvent, followed  by  immediate  entry  of  judgments 
thereon,  and  the  seizure  of  all  of  his  tangible  prop- 
erty under  executions,  does  not  constitute  a  volun- 
tary assignment.  Peterson  v.  Brabrook  Tailoring 
Co.  (111.),  37  N.  E.  Rep.  242. 

Banks  and  banking — deposit  of  check — in- 
solvency.— Where  a  person  deposits  in  a  bank  a 
check  payable  to  his  order,  indorsed,  "  For  deposit 
to  the  credit "  of  the  payee,  which  is  placed  to  his 
credit  as  cash,  the  title  thereto  is  vested  in  the 
bank,  though  it  has  been  its  custom  to  charge  dis- 
honored checks  to  the  depositor,  instead  of  pro- 
ceeding against  the  drawee.  Ditch  v.  Western 
Nat.  Bank  of  Baltimore  (Md.),  29  Atl..  Rep.  72. 

Boundaries  —  patent  —  latent  ambiguity. — 
Where  a  boundary,  as  described  in  a  patent,  was 
not  surveyed  on  the  line  there  indicated,  there  is  a 
latent  ambiguity  in  respect  to  such  boundary,  and 
evidence  is  admissible  to  prove  its  original  location. 
Kanne  v.  Otty  (Oreg.),  86  Pac.  Rep.  587. 

Carriers  —  limitation  of  liability. — Where 
several  connecting  carriers  are  partners  in  the  trans- 
mission of  freight,  a  stipulation  in  the  contract  of 
shipment  that  the  company  shall  not  be  liable  for 
injuries  to  the  property  after  it  has  passed  beyond 
its  line  does  not  relieve  it  from  liability  for  such  in- 
juries. Gulf,  C.  &  8.  P.  Ry.  Co.  v.  Wilson  (Tex.), 
26  S.  W.  Rep.  181. 

passengers  —  negligence. —  A   carrier  is 

not  responsible  for  injuries  to  a  passenger,  result- 
ing from  the  act  of  an  intending  passenger,  who, 
being  about  to  pass  through  a  car  door,  pushed  it 
open  violently,  causing  it  to  injure  the  passenger. 
Graeff  v.  Philadelphia  &  R.  R.  Co.  (Penn.),  28 
Atl.  Rep.  1107. 

Constitutional  law — civil  rights — bail  pend- 
ing appeal. — The  provisions  of  Code  Cr.  Proc.  N. 
Y.,  §§  527,  555,  for  admitting  to  bail  a  defendant, 
appealing  from  conviction  for  a  crime  not  punish- 
able with  death  only  when  there  is  a  stay  of  pro- 
ceeding, by  filing  a  certificate  of  a  judge  that  there 
is  reasonable  doubt  whether  the  judgment  should 
stand,  are  not  repugnant  to  Const.  U.  S.,  art.  4,  §  2, 
guarantying  to  citizens  of  each  State  all  privileges 
and  immunities  of  citizens  in  the  several  States  on 
the  ground  that  in  other  States  a  defendant  in  such 
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case  has  the  right  to  give  bail  pending  appeal;  nor 
do  they  deprive  the  defendant  of  liberty  without 
due  process  of  law.  McKane  v.  Durston,  U.  S. 
Sup.  Ct.  Rep.  913. 

Contract — condition. — Where  defendants  sent 
plaintiff  an  offer  for  the  unexpired  term  of  a  lease, 
and  plaintiff  returned  an  acceptance,  subject  to  the 
assent  of  the  lessor,  there  was  no  contract,  defend- 
ants not  having  accepted  the  condition.  Putnam 
v.  Grace  (Mass.),  37  N.  E.  Rep.  166. 

Easement — prescription. — Defendant's  grantor 
maintained  a  private  way  on  the  land  from  the 
house  to  the  highway.  Plaintiff,  his  brother-in-law, 
owning  adjoining  premises,  used  the  same  way  over 
twenty  years.  Both  worked  on  its  building  and 
repair.  Neither  said  any  thing  to  the  other  as  to 
plaintiff's  right  to  use  it.  Held,  that  the  facts 
afforded  the  presumption  of  a  claim  of  right  such 
as  would  establish  a  prescription.  Camody  v.  Mul- 
rooney  (Wis.),  58  N.  W.  Rep.  1109. 

Judgment — opening  and  vacating. — A  judg- 
ment by  confession  will  not  be  opened  and  defend- 
ant let  into  a  defense  for  alleged  fraud,  where  the 
allegations  of  fraud  are  traversed  by  plaintiff's  oath, 
and  are  supported  only  by  defendant's  uncor- 
roborated oath.  Tidioute  &  Tiona  Oil  Co.  v.  Shear 
(Penn.),  29  Atl.  Rep.  107. 

Life  insurance — conditions  of  policy. — An 
application  for  life  insurance,  which  was  agreed  to 
be  a  part  of  the  contract,  warranted  the  answers  of 
the  assured  to  questions  asked  therein  to  be  "full, 
true,  and  complete,"  and  the  policy  was  conditioned 
to  be  void  if  they  were  not  so.  One  of  the  ques- 
tions demanded  the  name  and  address  of  each 
physician  who  had  attended  the  assured  within  a 
given  period ;  and  the  answer  gave  the  name  and 
address  of  a  single  physician.  As  a  matter  of  fact 
three  physicians  had  attended  the  assured  within 
the  period  named.  Held,  that  the  answer  was  un- 
true and,  being  a  breach  of  the  warranty,  vitiated 
the  policy  and  destroyed  the  right  to  recover  there- 
under. Brady  v.  United  Life  Ins.  Assn.  (U.  S.  C. 
C.  of  A  pp.),  00  Fed.  Rep.  727. 

Nuisance — defining  strkams  —  injunction. — 
The  owner  of  a  farm  through  which  flows  a  small 
stream,  at  which  he  waters  his  cattle,  and  from 
which  he  obtains  ice,  is  entitled  to  an  injunction 
restraining  a  neighboring  village  from  constructing 
a  system  of  sewers  emptying  into  the  creek  a  short 
distnnce  above  his  farm  when  this  would  spoil  the 
water  for  domestic  use.  Village  of  Dwight  v. 
Hayes  (111.).  37  N.  E.  Rep.  218. 

Railroad  companies  —  receivers  —  wages.  — 
The  court  will  not  confirm  the  action  of  the  receiv- 
ers of  an  insolvent  railroad  system  in  reducing  the 


wages  and  changing  the  regulations  for  the  conduct 
of  its  employees  which  were  in  force  when  the  prop- 
erty was  turned  over  to  the  receivers,  where  the  em- 
ployees affected  are  not  notified  of  the  proposed 
changes,  and  given  an  opportunity  to  point  out, 
before  the  receivers,  any  inequalities  or  injustice 
that  will  be  caused  by  them.  Ames  v.  Union  Pac. 
Ry.  Co.,  U.  S.  C.  C.  (Colo.;,  00  Fed.  Rep.  674. 


IN  an  Exeter,  N.  II.,  town  meeting,  the  question 
of  building  a  new  fence  about  a  burying-ground 
was  considered.  Judge  Jeremiah  Smith  opposed 
it.  "  What  is  the  need,  Mr.  Moderator,"  said  he, 
"  of  a  new  fence  about  such  a  place?  Those  who 
are  outside  of  it  have  no  desire  to  get  in,  and  those 
who  are  inside  cannot  get  out." — Qreen  Bag. 

Aniasis  established  a  law  in  Egypt,  that  every 
Egyptian  should  annually  declare  before  the  gover- 
nor of  the  province,  by  what  means  he  maintained 
himself,  and  all  those  who  did  not  appear,  or  who 
could  not  prove  that  they  had  some  lawful  livelihood, 
were  punished  by  death.  This  law  Solon  intro- 
duced into  Athens,  where  it  was  inviolably  preserved 
as  a  most  just  and  equitable  provision. —  Qreen  Bag. 

Colonel  Geo.  W.,  locally  well  known  in  his  way, 
was  defending  a  civil  suit  which  Mr.  Cheek  was 
plaintiff.  The  colonel  who  seemed  to  have  made  a 
good  defense,  in  his  argument  to  the  jury,  char- 
acterized the  suit  as  simply  persecution;  ''  that  the 
plaintiff's  name  was  superbly  indicative  of  plaintiff's 
character;  and  that  plaintiff  had  complete  and  in- 
defeasible title  of  inheritance  to  that  name,"  etc. 
The  jury,  in  about  three  minutes,  brought  in  a  ver- 
dict against  the  colonel.  Everybody  wondered  how 
it  happened.  They  had  seen  one  of  the  jurymen 
scowl  sit  the  colonel's  remarks.  It  was  afterward 
ascertained  that  that  juryman  was  foreman  of  the 
jury,  and  that  his  name  was  Pigg.  —  Central  Law 
Journal. 

If  a  man  were  to  give  another  an  orange,  he  would 
merely  say,  •'  I  give  you  this  orange;  "  but  when  the 
transaction  is  intrusted  to  the  bauds  of  a  lawyer  to 
put  it  in  writing,  he  adopts  this  form:  "  I  hereliy 
give,  grant  and  convey  to  you  all  and  singular  my 
estate  and  interest,  right,  title,  claim  and  advantage 
of  and  in  the  said  orange,  together  with  all  its  rind, 
skin,  juice,  pulp  aud  pips,  and  all  right  and  ad- 
vantage therein,  with  full  power  to  bite,  cut,  suck, 
or  otherwise  eat  the  same  orange,  or  give  the  same 
away,  with  or  without  its  rind,  skin,  juice,  pulp  and 
pips,  any  thing  hereinbefore  or  hereinafter,  or  in 
any  other  deed  or  deeds,  instrument  or  instruments, 
of  what  nature  or  kind  so  ever  to  the  contrary  in  any 
wise  notwithstanding." — Central  Law  Journal. 

Digitized  by  VjOOQlC 


THE  ALBANY  LAW  JOURNAL. 


117 


The  Albany  Law  Journal. 


Albany,  August  26,  1894. 


(Unvxtni  topics. 

[All  communications  Intended  for  the  Editor  should  be  ad- 
dressed simply  to  the  Editor  of  Turn  Albany  Law  Journal. 
All  letters  relating  to  advertisements,  subscriptions,  or  other 
business  matters,  should  be  addressed  to  Thk  Albany  Law 
JOCSNAL  COMPANY.] 

THE  Constitutional  Convention  has  before  it 
for  consideration  a  proposed  amendment 
giving  an  employee  the  right  to  recover  dam- 
ages for  injuries  sustained  in  the  course  of  his 
employment,  even  where  such  injuries  were 
caused  by  the  act  or  negligence  of  a  co-em- 
ployee. There  has  been  a  strenuous  effort  on 
the  part  of  the  leaders  of  the  convention  to  pre- 
vent the  passage  of  any  measure  which  is 
within  the  power  of  the  Legislature  to  enact; 
but  this  act,  though  entirely  too  broad  in  its 
scope,  is  one  which  might  well,  in  a  modified 
form,  be  presented  to  the  people  for  their  con- 
sideration, since  the  Legislature  has  repeatedly 
refused  to  act  on  this  important  question.  The 
act  is  too  general  in  its  present  form,  and  we 
would  suggest  for  the  consideration  of  the  con- 
vention a  few  of  the  provisions  of  the  English 
Employers'  Liability  Act  of  1880.  This  pro- 
vides that  where  an  employee  is  injured  by 
a  workman  —  ist,  by  reason  of  the  defect  in 
the  condition  of  ways,  works,  machinery  or  plant 
connected  with  or  used  in  the  business  of  the 
employer;  or,  2d,  by  reason  of  the  negligence 
of  any  person  in  the  service  of  the  employer 
who  has  any  superintendence  intrusted  to  him 
whilst  in  the  exercise  of  such  superintendence; 
or,  3d,  by  reason  of  the  negligence  of  any  per- 
son in  the  service  of  the  employer  to  whose 
orders  or  directions  the  workman  at  the  time 
of  the  injury  was  bound  to  conform,  and  did 
conform,  where  such  injury  resulted  from  his 
having  so  conformed;  or,  4th,  by  reason  of  the 
act  or  omission  of  any  person  in  the  service 
of  the  employer  done  or  made  in  obedience  to 
the  rules  or  by-laws  of  the  employer,  or  in 
obedience  to  particular  instructions  given  by 
any  person  delegated  with  an  authority  of  the 
employer  in  that  behalf;  or,  5th,  by  reason  of 
the  negligence  of  any  person  in  the  service  of 
the  employer  who  has  the  charge  or  control 
Vol.  50—  No.  8. 


of   any   signal,   points,    locomotive   engine   or 
train  upon  a  railway,  the  workman,  or  in  case 
the  injury  results  in  death,  the  legal  personal 
representative  of  the  workman,  shall  have  the 
same    right   of    compensation    and    remedies 
against  the  employer  as  if  the  workman  had  not 
been  an  employee  of  nor  in  the  service  of  the  em- 
ployer.    The  old  common  law  maxim  volenti  non 
fit  injuria,  is  totally  done  away  by  this  act  except 
so  far  as  the  provisions  of  the  act  do  not  nullify 
the  old  legal  maxim.     The  doctrine  under  the 
old  decision  of  Priestly  v.  Fowler,  3  M.  &  W.  1, 
was  that  the  servant  is  not  bound  to  risk  his 
safety  in  the  service  of  his  master,  and  may,  if 
he  think  fit,  decline  any  work   in  which  he 
reasonably  apprehends  injury  to  himself,  as  in 
most  cases  in  which  danger  may  be  incurred,  if 
not  in  all,  he  is  just  as  likely  to  be  acquainted 
with  the  probability  and  extent  of  it  as  the 
master.     The  main  reason  for  the  passage  of 
the  Liability  Act,  aside  from  the  repeated  de- 
mands of  the  people,  was  that  the  servant  had 
no  voice  or  action  in  the  choice  of  those  who 
were  to  be  his  fellow-workmen  except  by  re- 
fusing to  act  or  work  with   such  employees. 
The  act  fixes  the  sum  recoverable  as  compen- 
sation to  an  equivalent  to  the  estimated  earn- 
ings during  the  three  years  preceding  the  injury 
of  a  person  in  the  same  grade  employed  during 
those  years  in  the  like  employment  and  in  the 
district  in  which  the  workman  was  employed  at 
the  time  of  the  injury.     By  this  means  the  re- 
sponsibility  of   the   employer   was   limited  in 
some   measure  and  the  jury  had  an  accurate 
method  of  determining  the  damages.     The  act 
also  extended  the  doctrine  of  the  Lord  Camp- 
bell's Act,  since  under  the  provisions  of  the 
Liability  Act  the  representatives  of  the  deceased 
could  recover  for  death  caused  by  the  negli- 
gence of  the  employer  and  also  of  the  employee 
in  the  cases  specified  above.     The  statute  of 
limitations  was  also  changed  under  the  act  of 
1880  so  as  to  provide  that   a  notice  that  the 
injury  had  been  sustained  must  be  given  within 
six  weeks  and  the  action  must  be  commenced 
six  months  from  the  occurrence  of  the  accident 
causing  the  injury,  or  in  the  case  of  death,  within 
twelve  months  from   the  time   of  death.     It 
would  be  undoubtedly  a  great  mistake  to  pass 
the  act  now  before  the  convention,  and  it  is 
most   improbable  that  it  will  be  acted  upon 
favorably,  but  a  measure  providing  for  the  limi- 
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tation  of  the  liability  of  the  employer  in  dam- 
ages and  allowing  the  employee  to  have  the 
advantage  of  some  provisions  similar  to  the  ones 
suggested  would  be  fair  and  would  be  very 
popular  with  the  people. 


The  General  Term  of  the  First  Department, 
Judge  Parker  writing  the  opinion,  has  recently 
handed  down  the  case  of  Delaney  v.  Pennsyl- 
vania Railroad  Company.  The  plaintiffs  in- 
testate was  killed  by  falling  through  the  dock 
of  the  defendant  into  the  water.  The  dock 
was  leased  by  the  defendant  from  the  munici- 
pality of  the  city  of  New  York,  and  it  was  the 
custom  of  the  public  to  use  the  docks  and 
wharves  in  the  same  way  as  they  would  a  pub- 
lic highway.  The  questions  involved  were: 
First,  was  the  plaintiff's  intestate  a  trespasser  ? 
second,  what  was  the  duty  of  the  defendant  to 
the  public  ?  In  the  first  question  it  was  held 
that  the  user,  which  the  public  are  accustomed 
to  enjoy,  of  property  similarly  situated  and  in 
close  connection  with  public  streets  between 
which  there  are  no  barriers,  give  people  the 
right  to  use  the  wharves  where  the  occupant 
does  not  warn  the  public  of  the  exclusiveness  of 
his  tenure.  This  doctrine  has  been  held  in 
Gluck  v.  Ridgewood,  125  N.  Y.,  and  O.  S.  N 
Co.  v.  Co.  T.  E.,  134  id.  461.  The'  general 
rule  of  law  as  held  in  Murphy  v.  City  of  Brook- 
lyn, 98  N.  Y.  642,  that  an  owner  has  a  right  to 
make  such  use  of  his  premises  as  he  wishes 
without  being  liable  for  injury  sustained  by  a 
trespasser,  is  qualified  by  the  rule  laid  down 
by  the  court  in  the  case  under  discussion  where 
the  injured  party  went  upon  the  land  by  the 
invitation,  expressed  or  implied,  of  the  owner, 
following  the  principle  in  Beck  v.  Carter,  68 
N.  Y.  283,  where  it  was  held  that  the  party 
in  possession  was  bound  to  protect  an  excava- 
tion near  a  highway,  even  though  the  danger- 
ous place  was  on  his  land,  if  the  property  was 
not  separated  by  some  safeguard  from  the 
road  used  by  the  public.  The  question  of  the 
duty  of  the  defendant  was  held  to  be  to  warn 
the  public  that  the  property  was  in  their  posses- 
sion and  was  either  not  to  be  entered  upon  by 
them  or  was  in  an  unsafe  condition  for  them 
to  use.  

A  point  which  has  been  much  mooted  for 
a  considerable  period  has  been  the  question  of 


the  admission  of  testimony  contained  in  an 
offer  of  compromise.  The  application  of  this 
principle  to  the  question  as  to  whether  a  letter 
accepting  the  terms  of  a  contract  should  be 
admitted  as  evidence  has  recently  been  de- 
cided by  the  Circuit  Court  of  Appeals  in  the 
case  of  Sco field  et  al.  v.  Parlin  cV  Orendoff 
Company.  The  general  rule  of  law  that  a  com- 
munication received  in  due  course  of  mail  in 
response  to  a  letter  sent  by  the  receiver  is  pre- 
sumed, in  the  absence  of  any  evidence  to  the 
contrary,  to  be  the  letter  of  a  person  whose 
name  is  signed  to  it,  is  first  discussed  in  the 
case  where  the  party  whose  name  is  signed  is 
a  corporation.  The  court  says  that  the  busi- 
ness of  modern  mercantile  and  manufacturing 
corporations  is  not  always  conducted  by  the 
company,  but  is  delegated  to  agents  and  man- 
agers who  are  only  limited  practically  to  the 
lines  of  business  for  the  prosecution  of  which 
the  corporation  is  formed.  Where  such  a  cor- 
poration denies  the  genuineness  of  a  signature, 
if  direct  proof  of  formal  or  oral  corporate 
action  or  authority  were  required  of  the  busi- 
ness party,  it  will  often  be  difficult  or  impos- 
sible to  make  such  proof,  and  hence  the  offer 
of  compromise  was  admissible,  not  to  prove  the 
offer  itself,  but  as  an  independent  statement  or 
admission  of  fact  pertaining  to  the  question  in 
issue,  namely,  of  the  authenticity  of  the  letter 
accepting  the  terms  of  the  contract  made  by 
the  plaintiff.  This  offer  of  compromise,  the 
letter-heads  and  envelopes,  and  the  contents  of 
the  letters  themselves,  should  be  given  to  the 
jury  for  their  determination  as  to  whether  the 
signature  to  a  letter  accepting  the  offer  of  the 
plaintiff  was  genuine  or  not.  There  seems  to 
be  no  doubt  but  that  the  rule  of  law  in  such  a 
case,  involving  a  corporation,  should  be  differ- 
ent from  the  case  of  an  individual,  since  from 
the  very  power  of  the  corporation  to  continue 
and  change  its  members,  a  presumption  cer- 
tainly is  raised  that  the  person  purporting  to 
be  an  agent  or  manager,  and  writing  on  the 
corporate  letter-head,  is  the  representative  he 
holds  himself  out  to  be. 


The  article  on  "  Great  Dissenting  Opinions," 
by  Hampton  L.  Carson,  which  is  published  in 
this  number  of  the  Law  Journal,  is  one 
which  possesses  not  only  peculiar  originality, 
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but  also  most  instructive  teaching  of  the  change 
of  construction  given  by  the  Supreme  Court 
of  the  United  States  to  State  and  Federal 
statutes.  Mr.  Carson  has  dealt  with  the  subject 
in  a  most  scholarly  manner  and  gathers  from 
the  dissenting  opinions  the  reasons  for  the 
changing  position  of  the  Supreme  Court  from 
the  time  of  Chief  Justice  Marshall  through  and 
including  the  chief  justiceship  of  Hon.  Salmon 
P.  Chase.  Mr.  Carson  discusses  the  criticism 
of  Chief  Justice  Marshall  by  President  Jeffer- 
son, and  shows  that  it  was  rather  the  forceful 
determination  and  brilliant  learning  of  the 
chief  justice  which  generally  carried  the  court 
with  him  rather  than  a  spirit  of  dictatorship, 
such  as  was  intimated  by  the  President.  Par- 
ticularly attractive  is  the  history  of  the  three 
great  dissenting  opinions  of  Judge  Story  in  his 
attempt  to  have  the  court  retain  the  views 
formerly  held  by  Chief  Justice  Marshall. 
Again  the  change  of  opinions  which  brought 
about  the  overruling  of  the  holding  in  the  first 
Legal  Tender  Act  is  well  brought  out,  and 
the  final  holding  in  cases  of  Knox  v.  Lee  and 
Parker  v.  Davis  is  strongly  and  accurately  de- 
scribed. We  feel  certain  that  the  article  will 
be  received  with  great  enthusiasm  by  members 
of  the  bar  and  students  of  judicature. 


The  meeting  of  the  American  Bar  Association 
at  Saratoga  on  Wednesday,  Thursday  and  Fri- 
day of  this  week  brought  together  many  repre- 
sentatives of  the  legal  profession,  and  afforded 
an  opportunity  for  discussion  of  various  topics 
by  lawyers  from  most  of  the  States  of  the 
Union,  which  cannot  fail  to  result  beneficially 
in  suggesting  different  reforms  which  one  or 
another  State  has  adopted,  and  in  the  broaden- 
ing of  the  ideas  of  the  bar  by  associating  with 
members  from  other  parts  of  the  country.  This 
was  apparent  at  the  meeting  Wednesday  after- 
noon when  the  question  under  consideration 
was  in  relation  to  legal  education,  and  when 
many  members  advocated  the  proposition  that 
bar  examinations  should  be  conducted  by  a 
board  appointed  by  the  highest  appellate  court 
of  the  State  and  should  be  regulated  by  rules 
promulgated  by  this  tribunal.  Hon.  J.  Newton 
Fiero  then  explained  the  present  law  in  this 
State  as  to  bar  examinations,  which  many  mem- 
bers present  had  not  heard  of  and  which  all 


agreed  was  an  excellent  provision  in  every  way. 
Austin  Abbott,  of  New  York  city,  also  spoke  on 
the  subject,  confining  himself  however  to  the 
question  of  legal  education  prior  to  admission 
to  the  bar.  Among  the  members  of  the  bar 
who  were  present  were  noticed  Hon.  W.  H. 
Robertson,  of  New  York,  who  was  elected  a 
member  of  the  council  from  this  Slate,  Hon. 
John  F.  Dillon,  Leonard  A.  Jones,  "Esq.,  of 
Boston,  one  of  the  editors  of  the  American  Law 
Review,  Moorfield  Storey,  of  Boston,  Judge 
Samuel  F.  Hunt,  of  Cincinnati,  who  presided 
in  place  of  Judge  Cooley,  and  who  also  read 
the  latter's  address,  Chas.  Claflin  Allen,  of  St. 
Louis,  Horace  W.  Fuller,  of  Boston,  and  many 
other  prominent  lawyers  of  the  country.  The 
delegates  from  the  New  York  State  Bar  Associ- 
ation were  Hon.  W.  H.  Robertson,  Hon.  J. 
Newton  Fiero  and  George  Zabriskie.  The 
meeting  was  most  successful  in  respect  not  only 
to  the  papers  and  addresses,  but  also  to  the 
broadening  effect  in  the  exchanging  of  ideas 
with  many  of  the  leading  lawyers  of  the  States. 


In  this  issue  of  the  Law  Journal  we  publish 
an  article  on  "  The  True  Professional  Ideal," 
by  Judge  John  P.  Dillon,  of  New  York  city. 
We  feel  especially  fortunate  in  giving  to  the 
readers  of  the  Law  Journal,  and  to  the  pub- 
lic at  large,  a  paper  by  Judge  Dillon,  whose 
facile  pen,  pleasant  style  and  brilliant  attain- 
ments render  any  article  of  his  most  valuable 
and  interesting  and  eagerly  sought  after  by  the 
bar  and  laymen  alike.  His  work  on  Municipal 
Corporations  is  undoubtedly  the  leading  author- 
ity on  the  subject  in  this  country,  and  perhaps  is 
only  equalled  by  his  recent  work  on  "  English 
and  American  Jurisprudence,"  which  is  without 
doubt  the  most  valuable  addition  to  legal  litera- 
ture of  the  last  decade. 


The  question  as  to  how  far  a  corporation 
may  limit  its  liability  and  the  manner  in  which 
it  may  do  so  has  been  recently  discussed  and 
decided  in  the  case  of  Richardson,  Spence  & 
Company  et  al.  v.  Rowntree,  in  a  decision  handed 
down  by  the  House  of  Lords.  The  respond- 
ent became  a  passenger  by  steamship  owned  by 
the  appellants,  and  received  a  ticket,  upon 
which  was  printed,  in  small  type,  certain  con- 
ditions limiting  the  liability  of  the  ship-owners 
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for  loss  or  injury  to  the  passengers  or  their  lug- 
gage. This  ticket  was  handed  to  the  respond- 
ent folded  up  so  that  the  conditions  were  not 
visible,  and  her  attention  was  not  called  to 
them.  The  question  involved  was  whether  the 
respondent  was  bound  by  certain  conditions 
limiting  the  liability  of  the  appellants  who  had 
engaged  to  carry  her  on  their  steamer  from 
Philadelphia  to  Liverpool,  and  by  whose  ser- 
vants' negligence  she  was  injured.  Following 
the  leading  case  in  England  of  Parker  v.  South- 
eastern Railway  Company,  26  L.  T.  Rep.  (N.  S.) 
540;  2  C.  P.  Div.  416,  these  questions  were 
left  to  the  jury:  First:  Did  the  plaintiff  know 
that  there  was  writing  or  printing  on  the  ticket  ? 
Second.  Did  she  know  that  such  writing  or 
printing  on  the  ticket  contained  conditions  re- 
lating to  the  terms  of  contract  of  carriage  ?  And 
third.  Did  the  appellants  do  what  was  reasonably 
sufficient  to  give  the  plaintiff  notice  of  the  con- 
ditions ?  The  case  on  the  appeal  depended  on 
the  determination  of  the  third  question.  In 
the  case  of  Parker  v.  South-eastern  Railway 
Company  the  Court  of  Appeal  held  that  they 
could  not  say,  as  a  matter  of  law,  that  by  rea- 
son of  taking  a  ticket  in  exchange  for  goods,  the 
plaintiff  was  bound  by  the  conditions,  that  these 
questions  should  be  determined  by  the  jury, 
and  on  their  finding  would  depend  the  liability 
of  the  defendants.  In  the  case  under  discus- 
sion the  question  as  to  whether  the  appellants 
did  what  was  reasonably  sufficient  to  give  the 
respondent  notice  of  the  conditions  was  dis- 
cussed, and  the  fact  that  the  respondent  re- 
ceived the  ticket,  handed  to  her  folded  up  by 
the  ticket  clerk,  and  that  no  writing  was  visible 
unless  she  opened  and  read  it,  were  held  suffi- 
cient to  uphold  a  judgment  for  the  respondent. 
Lord  Ashbourne  concurring  in  the  opinion  of 
the  lord  chancellor  gives  additional  reasons  why 
such  contract  made  by  the  company  should 
not  be  binding' in  certain  cases  like  the  one 
under  discussion.  He  says  that  the  smallness 
of  the  type  in  which  the  alleged  conditions 
were  printed,  and  the  failure  of  the  company  to 
call  attention  to  them,  to  a  steerage  passenger 
who  belongs  to  a  class  of  people  of  the  hum- 
blest description,  many  of  whom  have  little 
education,  and  some  of  them  none,  are  suffi- 
cient facts  to  uphold  any  determination  that 
the  company  had  not  performed  its  full  duty, 


and  had  not  sufficiently  and  reasonably  called 
the  attention  of  the  holder  of  the  ticket  to  a 
condition  of  which  he  should  have  had  full 
knowledge  in  order  to  consent  to  the  conditions 
contained  in  it. 


GREAT   DISSENTING   OPINIONS. 

AS  a  general  rule,  dissenting  opinions  receive  slight 
attention.  The  active  practitioner  is  chiefly 
concerned  with  the  law  as  it  is  declared  by  the  ma- 
jority of  a  court,  and  pays  little  heed  to  a  shrill  or 
feeble  shriek  as  to  what  it  might  or  ought  to  be. 
The  mere  student  may,  as  a  matter  of  temporary  in- 
terest or  curiosity,  turn  to  the  opinion  of  Mr.  Jus- 
tice Yates  in  Perrin  v.  Blake,  or  on  the  rule  in 
Shelley's  Case,  or  to  that  of  Sir  William  Blackstone 
in  Scott  v.  Sheppard,  on  the  distinction  between 
trespass  and  trespass  on  the  case,  but  while  ad- 
miring the  subtlety  and  learning  displayed,  will 
prefer,  on  the  whole,  to  accept  the  doctrines  of  the 
majority. 

This  is  true  of  the  numerous  instances  to  be 
found  in  the  reports  of  the  various  States,  and  it 
matters  but  little  whether  the  dissenting  judge  be 
as  eccentric  and  interesting  as  Hugh  H.  Breckin- 
ridge, of  Pennsylvania,  or  Peter  V.  Daniel,  of  Vir- 
ginia; or  as  eminent  and  able  as  James  Kent,  Lem- 
uel Shaw  or  John  Bannister  Gibson.  Their 
dissenting  opinions,  while  commanding  the  respect 
of  a  passing  glance,  do  not  arrest  the  fixed  gaze  of 
the  profession,  because  they  are  felt  to  be  of  but 
local  significance,  out  of  harmony  with  the  order  of 
existing  things,  and  but  futile  and  idle  protests 
which  failed  of  effect  even  at  the  moment  of  their 
utterance. 

There  is  a  class  of  dissenting  opinions  however 
which  is  well  worthy  of  the  closest  attention  on  the 
part  of  the  American  bar.  They  are  marked,  when 
studied  in  mass,  and  in  the  strict  order  of  time,  by 
certain  peculiarities  which  give  them  permanent 
value.  I  refer  to  the  dissenting  opinions  delivered 
by  members  of  the  Supreme  Court  of  the  United 
States  upon  questions  of  constitutional  law. 

In  the  first  place,  the  occasion  of  their  occurrence 
has  been  of  national,  and  not  local,  concern,  and 
the  opinion  of  the  majority  has  marked  an  epoch  in 
the  development  of  our  national  jurisprudence. 

In  the  second  place,  the  dissent  was  the  result  of 
an  independence  of  view  which  boldly  asserted 
itself  in  spite  of  the  pressure  of  the  majority. 

In  the  third  place,  as  the  dissenting  judge  was 
the  leader  of  a  forlorn  hope  or  the  champion  of  a 
lost  cause,  viewing  himself  as  the  chosen  guardian 
of  a  Constitution   which,  in   his  judgment,    was 

rudely  assailed,  he  expressed  himself  with  ancom- 
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mon  vigor  and   the   most  fervent   convictions  of 
right. 

In  the  fourth  place,  owing  to  the  gradual  fluctu- 
ations in  the  views  of  the  judges  and  the  changes 
wrought  in  time  in  the  political  complexion  of  the 
bench,  the  constitutional  views  of  a  hopeless  minor- 
it;  become  those  of  the  triumphant  majority,  and 
the  protest  thus  becomes  a  proclamation. 

In  the  fifth  place,  in  a  series  of  notable  cases,  the 
views  of  the  original  minority  have  become  the  set- 
tled law  of  the  land,  by  the  distinct  and  formal 
overruling  of  previous  decisions. 

In  the  sixth  place,  the  sharpness  of  the  conflict 
calls  attention  to  the  opinion  of  the  majority,  and 
serves  to  fix  its  leading  features  in  the  memory. 

Upon  all  these  points  it  is  to  be  observed  that 
these  dissenting  opinions  are  interesting,  nut  be- 
cause of  the  fame  of  the  dissenting  judge,  hut  be- 
cause of  the  importance  of  the  doctrines  contended 
for,  and  the  way  they  have  been  woven  into  the 
warp  and  woof  of  our  jurisprudence,  to  become  in 
time  of  controlling  importance  in  determining  the 
pattern  of  the  texture. 

These  peculiarities,  although  noticeable  when 
studying  single  cases,  become  remarkable  when  the 
opinions  are  viewed  in  mass  for  the  last  hundred 
years.  These  dissenting  opinions  constitute,  in  a 
certain  sense,  the  best  exposition  to  be  found  in  the 
books  of  the  views  of  two  contending  schools  of 
constitutional  interpretation.  At  all  events,  they 
cannot  fail  to  enable  us  to  grasp  the  living  princi- 
ples underlying  the  struggle  between  the  expand- 
ing empire  of  national  Federalism  and  the  shrink- 
ing reservation  of  State  sovereignty,  while  they 
deserve  close  attention  because  of  the  ability  and 
the  purity  of  their  utterances.  It  is  of  infinite 
value  to  the  student  of  history  to  gaze  on  the  most 
hotly-contested  battlefields,  while  it  is  ennobling  to 
know  how  heroes  fought  in  defense  of  causes  which 
they  held  dear.  It  is  quite  as  exhilarating  to*  stu- 
dents of  jurisprudence  to  note  the  features  of  a 
combat  between  Wilson  and  Iredell  or  Marshall  and 
Washington,  or  to  observe  the  great  chief  justice 
in  his  old  age  contending  for  the  first  time  with  the 
majority  of  the  court  in  what  has  been  termed  his 
master  effort;  or  to  view  Story,  fighting  over  the 
dead  body  of  his  chief,  and  invoking  the  shade  of 
that  illustrious  jurist  to  combat  the  doctrines  cham- 
pioned by  Taney;  or  to  dwell  upon  the  unrivalled 
judicial  eloquence  of  Woodbury  when  contending 
for  the  common  law  and  trial  by  jury  as  against  the 
extension  of  the  admiralty  jurisdiction.  It  is  equally 
inspiring  to  dwell  upon  the  Roman  firmness  with 
which  Curtis  and  McLean,  at  the  wildest  moment 
of  the  struggle  over  slavery,  withstood  the  shock  of 
the  combined  assault  of  Taney,  Nelson  and  Wayne; 


or  to  catch  the  ring  of  weapons,  clashing  overstate 
rights  in  the  celebrated  Slaughter-House  Cases,  * 
when  wielded  by  such  redoubted  swordsmen  as 
Miller,  Bradley  and  Field.  It  is  of  almost  breath- 
less interest  to  observe  how  the  sceptre  passed  from 
the  hands  of  Chase  and  Field  in  the  Legal  Tender 
Cases  to  those  of  Miller,  Bradley  and  Strong. 

It  is  to  these  and  similar  features  that  I  invite 
your  attention. 

I  shall  not  attempt  an  exhaustive  analysis  of  cases. 
They  are  too  numerous,  and  the  limits  of  this  paper 
too  circumscribed.  My  object  is  simply  to  awaken 
interest  in  the  subject,  and  point  out  the  way  to 
those  who  may  wish  to  pursue  it  in  detail. 

It  is  a  matter  of  curiosity  to  note,  in  starting,  that 
the  very  first  opinion  published  in  the  reports  of  the 
decisions  of  the  Supreme  Court  is  a  disaenting  opin- 
ion. It  is  that  of  Mr.  Justice  Thomas  Johnson  in 
the  case  of  State  of  Georgia  v.  Bailsford  et  al.,  2 
Dallas,  402;  a  case  of  but  little  importance,  but  it 
serves  to  illustrate  the  fact  that  at  the  outset  the 
court  followed  the  practice,  prevailing  in  England 
and  in  most  of  the  original  thirteen  States,  of  call- 
ing on  the  judges,  beginning  with  the  youngest  in 
the  commission,  to  express  in  turn  their  individual 
views  of  the  case  decided.  This  practice  was  fol- 
lowed without  interruption  for  a  period  of  ten 
years.  During  that  time  nine  cases  involving  con- 
stitutional questions  arose.  In  but  one  of  them  was 
a  dissenting  opinion  delivered  which  may  be  fairly 
called  "great."  It  is  that  of  Mr.  Justice  Iredell  in 
Chisholm's  Exrs.  v.  Georgia,  2  Dallas,  410.  It  is 
indeed  a  great  judicial  utterance,  not  so  much  be- 
cause of  its  admirable  style  and  technical  learning, 
but  because  it  is  the  first  formal  statement  of  the 
doctrines  of  the  Democratic  party  in  relation  to  the 
Constitution.  It  is  the  quarry  from  which  subse- 
quent statesmen  have  diligently  hewn  the  most  sub- 
stantial of  their  arguments.  It  enunciates,  cither 
directly  or  by  implication,  all  the  leading  principles 
of  the  State-rights  school. 

The  plaintiff,  a  citizen  of  South  Carolina,  had 
sued  the  State  of  Georgia,  and  obtained  service  of 
process  upon  the  governor  and  attorney-general. 
The  court  held  that  under  the  language  of  the  Con- 
stitution such  a  suit  was  authorized ;  that  the  ser- 
vice of  process  was  competent;  that  an  action  of 
assumpsit  could  be  obtained  against  a  State,  but, 
while  declining  from  motives  of  prudence  and  deli- 
cacy to  enforce  an  appearance  by  the  State,  ordered 
that  uuless  the  State  appeared  or  showed  cause  to 
the  contrary  by  the  next  term  judgment  by  default 
should  be  entered.  From  these  views  Iredell  alone 
dissented,  and  the  pith  of  his  argument  was  to  the 
effect  that  an  action  of  assumpsit  would  not  lie 
against  a  State,  it  being  clearly  shown  by  numerous 

illustrations  that  though  in  England  certain  judicial 
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proceedings  by  way  of  petition  not  inconsistent  with 
sovereignty  might  take  place  against  the  Crown, 
yet  an  action  of  assumpsit  would  not  lie.  He  in- 
sisted that  if  such  an  action  could  be  maintained,  it 
must  be  in  virtue  of  the  Constitution  of  the  United 
States,  or  of  some  law  of  Congress  conformable 
thereto.  After  closely  examining  the  grants  of  ju- 
dicial power  and  the  distribution  of  jurisdiction  as 
stated  in  the  Judiciary  Act,  he  failed  to  find  any 
delegation  of  authority  in  such  a  case.  The  Consti- 
tution, in  his  view,  was  not  self-enforcing.  The  ar- 
ticle relied  upon  by  the  majority  of  the  court  could 
not  be  made  effective  without  legislative  interven- 
tion. All  the  courts  of  the  United  States  must  re- 
ceive not  merely  their  organization,  but  all  their 
authority  as  to  the  mode  of  their  proceeding  from 
the  Legislature  only.  There  was  no  part  of  the  Con- 
stitution which  authorized  the  Supreme  Court  to 
take  up  any  business  where  Congress  had  left  it, 
and  in  order  to  give  full  activity  to  the  powers  given 
by  the  Constitution,  supply  legislative  omissions  by 
making  new  laws  for  new  cases,  or  by  applying  old 
principles  to  new  cases,  materially  different  from 
those  to  which  they  had  been  previously  applied. 
The  States  had  not  surrendered  their  sovereignties 
to  the  Union  in  this  respect,  and  at  the  time  of  the 
adoption  of  the  Constitution  there  was  not  in  any 
State  any  particular  mode  authorizing  compulsory 
.  suit  for  the  recovery  of  money  against  a  State.  No 
fair  construction  of  the  Constitution  could  show 
that  the  States  had  abdicated  their  sovereignty  in 
favor  of  the  general  government  in  audi  a  case  as 
this.  The  doctrines  of  this  dissent  were  embodied 
in  the  eleventh  amendment. 

With  the  accession  of  John  Marshall  as  chief  jus- 
tice in  1801  the  practice  of  delivering  opinions 
seriatim  was  largely  abandoned.  His  master  mind, 
asserting  an  intellectual  dictatorship,  produced  a 
unity  of  decision  which  greatly  strengthened  the 
court,  but  which  alarmed  Jefferson,  who  bitterly 
complained  to  Ritchie  in  1820:  "An  opinion  is  hud- 
dled up  in  conclave,  perhaps  by  a  majority  of  one, 
delivered  as  if  unanimous,  and  with  the  silent  ac- 
quiescence of  lazy  or  timid  associates,  by  a  crafty 
chief  judge,  who  sophisticates  the  law  to  his  mind 
by  the  turn  of  his  own  reasoniug." 

It  is  quite  evident  from  the  date  of  this  letter, 
from  the  date  of  the  decision,  and  from  the  fact 
that  the  State  of  Virginia  was  a  party,  that  the 
opinion  of  Marshall  which  excited  the  animadver- 
sion of  Jefferson  was  the  famous  cose  of  Cohens  v. 
State  of  Virginia.  Three  years  later  Jefferson  wrote 
to  Mr.  Justice  Johnson :  '•  I  rejoice  in  the  example 
you  set  of  seriatim  opinions,  and  I  have  heard  it 
often  noticed,  and  always  with  high  approbation. 
Some  of  your  brethren  will  be  encouraged  to  follow 
it  occasionally,  and  in  time  it  may  be  felt  by  all  as 


a  duty,  and  the  sound  practice  of  the  primitive 
court  be  again  restored." 

I  have  been  irritated  by  this  criticism  of  Jeffer- 
son upon  Marshall  to  examine  the  reports  with  care, 
with  a  view  of  ascertaining  the  justice  of  his  com- 
plaint, with  the  following  result:  During  the  time 
that  Marshall  was  chief  justice,  from  1801  to  1835, 
there   were   thirty-six   opinions   delivered  by  him 
upon  questions  of  constitutional  law.     In  twenty- 
three  of  these  there  was  no  dissent.  Of  the  thirteen 
dissents  there  were  eight  participated  in  by  John- 
son, two  by  Washington,  five  by  Thompson,  one  by 
Story,  one  by  Marshall,  two  by  Duvall,  two  by  Bald- 
win and  one  by  McLean.     It  is  evident  that  Jeffer- 
son's animadversion  was  hasty  and  unfair.      It  is 
noticeable  that  although  occasionally  Mr.  Justice 
Johnson  is  elaborate  and  interesting,  ingenious  and 
argumentative,  and  Washington,  tenacious  of  his 
own  views,  upon  the  two  occasions  when  he  dif- 
fered from  his  chief,   no   great   dissenting  opinion 
occurs  during  the  whole  range  of  Marshall's  chief 
justiceship  save  one,  and  that  one  delivered  by  him- 
self.    It  is  noticeable  too  that  but  one  of  his  great 
judgments,  those  which  have  become  the  imperish- 
able monuments  of  his  fame,  as  well  as  the  base 
stones  of  the  constitutional   jurisprudence  of  the 
country,  was  dissented  from.     Marbury  v.  Madison, 
Sturges  v.  Crowninshield,  McCulloch  v.  Maryland, 
Cohens  v.  Virginia,  Gibbons  v.  Ogden,  were  all  by 
»n   undivided    court.     In    Dartmouth    College   v. 
Woodward  Mr.  Justice  Duvall  dissented,  but  deliv- 
ered no  opinion.     In  Osborn  v.  Bank  of  the  United 
States  Johnson   dissented,   but   his   views  turned 
upon  a  narrow  point  of  jurisdiction.     In  Brown  v. 
Maryland,  Craig  v.  Missouri,   Cherokee  Nation  v. 
Georgia,    and  Worcester  v.   Georgia,    there    were 
various  dissents,  but  they   are  all   of  the  second 
grade.      In   Ogden   v.   Saunders,    12  Whart.    332, 
alone  is  there  a  dissent  which  can  fitly  be  character- 
ized as  "  great,"  and  it  is  that  of  John  Marshall  him- 
self.    It  is  the  first  time  that  he  found  himself  in  a 
minority   upon   a   question  of  constitutional  law. 
Prior  to  that  time  the  steadiness  of  the  movement 
of  the  ship  of  state  under  the  hand  of  her  great 
helmsman  had  been  without  wavering  or  shadow  of 
turning.     The  opinion  of  the  chief  justice  has  been 
by  some  termed  his  muster  effort,  and  it  is  distin- 
guished by  his  usual  characteristics  of  clearness, 
directness  and  iogiaal  vigor.  The  discussion  turned 
upon  the  power  of  a  State  to  pass  a  bankrupt  act. 
The  majority  of  the  court  held  that  the  power  of 
Congress  to  establish  uniform  laws  on  the  subject 
of  bankruptcy  did  not  exclude  the  right  of  the 
States  to  legislate  on  the  same  subject,  except  when 
the  power  was  actually  exercised  by  Congress,  and 
the  State  laws  conflicted  with  the  act  of  Congress. 

The  question  raised  involved  another  phase  of  that 
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which  was  raised  in  Sturges  v.  Crowninshield,  the 
majority  of  the  court,  including  Washington  and 
Johnson,  holding  that  the  municipal  law  in  force 
when  a  contract  is  made  is  a  part  of  the  contract 
itself,  and  that  if  such  a  law  provides  for  the  dis- 
charge of  the  debtor  upon  prescribed  conditions,  its 
enforcement  upon  those  conditions  does  not  impair 
the  obligation  of  the  contract  of  which  the  law 
itself  was  a  part.  Marshall  maintained  that  how- 
ever an  existing  law  may  act  upon  contracts  when 
they  come  to  be  enforced,  it  does  not  enter  into 
them  as  a  part  of  the  original  agreement,  and  that 
an  insolvent  law  which  released  the  debtor  upon 
conditions  not  in  effect  agreed  to  by  the  parties 
themselves,  whether  operating  upon  past  or  future 
contracts,  impair  their  obligation. 

His  opinion  is  an  effort  of  pure  reasoning,  of  sim- 
ple, logical  deduction,  unsustained  by  precedent 
and  authority,  unaided  by  analogies,  but  worked 
out  from  the  suggestive  inferences  of  his  own  mind. 
Applying  his  favorite  rules  of  construction — in 
brief,  that  the  iutention  of  the  Constitution  must 
prevail,  and  that  this  intention  must  be  collected 
from  its  words;  that  its  words  were  to  be  under- 
stood in  that  sense  in  which  they  were  generally 
used  by  those  for  whom  the  instrument  was  in- 
tended —  the  chief  justice  arrived  at  the  conclusion 
that  the  constitutional  inhibition  upon  the  States 
from  passing  laws  impairing  the  obligation  of  con- 
tracts extended  to  all  contracts,  prospective  and 
retrospective.  Had  retrospective  legislation  alone 
been  intended,  the  proper  words  would  have  been 
used  to  convey  that  idea.  The  general  language 
used  was  such  as  to  suggest  a  general  intent  to  pro- 
hibit State  legislation  on  the  entire  subject  —  the 
obligation  of  contract  —  not  merely  from  passing 
retrospective  laws. 

Such  whs  the  power  and  vigor  of  this  dissent 
that  when  another  phase  of  the  case  arose,  and  it 
was  ascertained  that  effect  was  sought  to  be  given 
to  the  State  Act  of  Bankruptcy  beyond  State  lines, 
Marshall  plucked  Johnson  from  the  side  of  Wash- 
ington, and  carried  him  away  in  thongs,  so  that  it 
was  held,  also  by  a  divided  court,  that  the  State 
law  if  a  part  of  the  contract  was  such  only  as  be- 
tween citizens  of  that  State,  and  since  the  creditor 
was  a  citizen  of  Louisiana  he  was  not  bound  by  the 
New  York  insolvent  law,  and  the  debtor  was  not 
discharged. 

With  the  passing  of  Marshall,  the  school  of  strict 
constructionists  marched  to  power,  and  the  current 
of  decision  was  turned  into  new  channels  running 
in  a  new  direction.  Out  of  a  court  of  six  members 
four  had  been  but  recently  appointed  by  Andrew 
Jackson :  McLean,  Baldwin,  Wayne  and  Taney. 
Smith  Thompson  had  been  appointed  by  Monroe. 
Of  the  old  court,  as  it  had  been  in  the  days  of  Mar- 


shall's prime,  but  one  —  Joseph  Story  —  remained. 
There  stood  upon  the  docket  for  reargument  three 
cases  of  extreme  importance,  involving  the  consti- 
tutionality of  State  laws.  All  had  been  argued  be- 
fore Marshall,  and  a  division  of  opinion  ensued,  his 
judgment  being  against  the  validity  of  the  laws. 
The  reargument  was  had  before  the  court  as  pre- 
sided over  by  Taney.  The  first  of  these  was  that  of 
New  York  v.  Miln,  11  Pet.  102,  involving  the  po- 
lice powers  of  the  States  as  attempted  to  be  exer- 
cised by  the  State  of  New  York  in  a  law  concern- 
ing passengers,  by  which  the  master  of  every  vessel 
arriving  in  the  port  of  New  York  from  any  other 
port  was  required,  under  certain  penalties,  to  report 
within  twenty-four  hours  of  his  arrival  the  names, 
ages  and  last  legal  settlement  of  every  person  on 
board.  Justices  Barbour,  Thompson  and  Baldwin 
delivered  their  opinions  seriatim,  sustaining  the  val- 
idity of  the  law.     Story  dissented. 

The  second  case  was  that  of  Briscoe  v.  Bank  of 
Kentucky,  11  Pet.  257,  involving  the  meaning  of 
the  phrase  "  bills  of  credit  "  as  prohibited  by  the 
Constitution.  The  State  had  established  a  bank, 
with  power  to  issue  notes,  which  were  actually  is- 
sued in  the  form  of  a  promise  to  pay  the  bearer  a 
sum  designated  on  demand.  It  was  held  by  Mc- 
Lean, Thompson  and  Baldwin  concurring,  that  in 
a  constitutional  sense  a  bill  of  credit,  as  prohibited, 
must  be  issued  by  a  State,  on  the  faith  of  a  Stute, 
and  designed  to  circulate  as  money  upon  the  credit 
of  the  State.     Story  dissented.  * 

The  third  case  was  that  of  Charles  River  Bridge 
v.  Warren  Bridge,  11  Pet.  420,  in  which  the  protec- 
tion of  a  corporate  franchise  uuder  legislative  grant 
from  competing  "charters  was  fully  considered  in>an 
opinion  by  Chief  Justice  Taney,  which  has  always 
been  regarded  as  a  happy  rescue  of  the  States  from 
the  improvidence  of  general  grants  and  the  greed 
of  rapacious  monopolists.  The  chief  justice  based 
his  opinion  upon  the  broad  principle  that  public 
grants  were  to  be  construed  strictly,  and  that  noth- 
ing passed  by  implication.  Inasmuch  as  there  was 
no  express  grant  of  an  exclusive  privilege  to  the 
Charles  River  Bridge  Company,  an  implied  contract 
to  that  effect  could  not  be  inferred.  Story  again 
dissented. 

There  is  nothing  more  remarkable  in  the  career 
of  this  renowned  jurist  than  these  three  dissenting 
opinions.  They  are  in  his  most  characteristic  style. 
They  are  marked  by  a  wonderful  combination  of 
learning  and  judicial  oratory  in  defense  of  princi- 
ples of  morality  and  public  integrity  which  in  his 
judgment  affected  the  welfare  of  the  Union,  lighted 
up  by  the  fire  of  an  ardent  devotion  to  the  memory 
of  the  mighty  dead.  He  felt  that  he  was  sum- 
moned to  the  mighty  task  of  vindicating  the  decis- 
ions of  the  court  for  the  past  twenty  years.  The 
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doctrines  of  Gibbons  v.  Ogden,  of  Craig  v.  Missouri, 
of  Brown  v.  Maryland  and  of  the  Dartmouth  Col- 
lege Case  were  in  deadly  peril,  and  he  fought  with 
the  conrage  of  despair.  The  notes  of  his  proud  and 
defiant  moriturus  salnto  are  thrilling  and  pathetic. 
Again  and  again  he  appealed  to  the  name  of  Mar- 
shall—  "a name  never  to  be  pronounced  without 
reverence . "  How  deep  was  the  emotion  with 
which  he  exclaimed :  "  I  have  another  and  strong 
motive  -<-  my  profound  reverence  und  affection  for 
the  dead.  Mr.  Chief  Justice  Marshall  is  not  here 
to  speak  for  himself  *  *  *  I  have  felt  an  earn- 
est desire  to  vindicate  his  memory  from  the  impu- 
tation of  rashness  or  want  of  deep  reflection.  *  *  * 
His  saltern  accumulem  donit,  etfungar  inani  munere." 

The  reviews  and  letters  of  the  day  review  the  ex- 
tent and  character  of  the  popular  impression  that  a 
revolution  had  been  effected  in  the  views  of  the 
Supreme  Court.  Daniel  Webster,  writing  of  the 
Charles  River  Bridge  cases,  declared:  "The  decis- 
ion of  the  court  will  have  completely  overturned,  in 
my  judgment,  one  great  provision  of  the  Constitu- 
tion." Chancellor  Kent,  writing  of  the  same  case, 
said :  "  It  abandons  or  overthrows  a  great  principle 
of  constitutional  morality;  it  injures  the  moral 
sense  of  the  community  and  destroys  the  sanctity 
of  contracts."  He  viewed  the  decision  in  the  Ken- 
tucky Bank  case  with  equal  alarm  and  distress,  and 
declared :  "I  have  lost  my  confidence  and  hopes  in 
the  constitutional  guardianship  and  protection  of 
the  Supreme  Court."  Justice  Story,  writing  to  his 
associate  McLean,  declared :  "  There  will  not,  1  fear, 
ever  in  our  day,  be  any  case  in  which  a  law  of  a 
State  or  of  Congress  will  be  declared  unconstitu- 
tional, for  the  old  constitutional  doctrines  arc  fast 
fading  away."  And  a  writer  in  the  New  York  Re- 
view exclaimed :  "A  gathering  gloom  is  cast  over, 
the  future.  We  seem  to  have  sunk  suddenly  below 
the  horizon,  to  have  lost  sight  of  the  sun,  and  to 
hold  on  our  way  per  incertam  lunam  tub  luce  ma- 
ligna." 

These  despairing  prophecies  were  not  realized, 
but  it  is  noticeable  that  at  this  time,  and  for  many 
years  afterward,  until  general  concert  of  opinion 
between  Taney,  Nelson  and  Campbell  gave  steadi- 
ness to  the  action  of  the  court,  there  was  a  com- 
plete want  of  cohesion  among  the  judges  upon  con- 
stitutional questions.  No  more  graphic  statement 
of  the  exact  situation  can  be  found  than  that  given 
by  Mr.  Justice  Baldwin.  He  wrote:  "In  the  case 
of  the  Commonwealth  Bank  of  Kentucky  I  was  in 
the  minority;  in  the  Charles  River  Bridge  case,  it 
now  appears  that  I  stood  alone  after  the  argument 
in  1831 ;  the  Tennessee  boundary  case  hung  in 
doubtful  scales,  and  in  the  New  York  case  I  was 
one  of  a  bare  majority.  By  changes  of  judges  and 
of  opinion  there  is  now  but  one  dissent  in  three  of 


the  cases ;  and  though  my  opinion  still  differs  from 
that  of  three  of  my  brothers  who  sat  for  the  fourth 
six  years  ago,  it  is  supported  by  the  three  who  have 
been  since  appointed." 

This  situation  is  particularly  illustrated  by  that 
class  of  cases  which  involved  a  discussion  of  the 
power  of  Congress  to  regulate  commerce  between 
the  States.  In  the  so-called  License  Cases  (Thur- 
low  v.  Massachusetts,  Fletcher  v.  Rhode  Island, 
Pierce  v.  New  Hampshire,  5  How.  604)  each  judge 
had  his  own  method  of  stating  his  views,  and  six 
judges  wrote  po  less  than  nine  opinions ;  while  in 
the  Passenger  Cases  (Smith  v. Turner.  N orris  v.City  of 
Boston,  7  How.  283),  where  the  fight  over  the  prin- 
ciples of  Gibbons  v.  Ogden  and  Brown  v.  Maryland 
was  renewed,  there  was  such  a  diversity  and  con- 
flict of  views,  even  among  the  judges  concurring  in 
the  prevailing  opinion,  that  the  reporter  declared 
in  despair  that  "there  was  no  opinion  of  the  court 
as  a  court,"  and  the  reader  is  referred  to  the  opin- 
ions of  the  judges  for  an  explanation  of  the  statutes 
and  the  points  in  which  they  conflicted  with  the 
Constitution  and  laws  of  the  United  States.  These 
cases  are  marked  also  by  an  extraordinary  difference 
of  recollection  between  Chief  Justice  Taney  and 
Associate  Justice  Wayne  as  to  what  had  taken  place 
in  the  consultation  room  ten  years  before,  when  the 
case  of  New  York  v.  Miln  was  decided.  In  fact 
the  consultation  room  had  been  turned  into  a  bat- 
tlefield, and  the  moment  the  majority  swung  away 
from  the  principles  laid  down  by  Marshall  the  re- 
sult became  involved  in  doubt,  and  the  practice  of 
making  the  chief  justice  the  organ  of  the  court  in 
delivering  its  opinion  was  practically  abandoned, 
and  the  old  custom  of  opinions  seriatim  resumed. 

A  still  further  illustration  of  the  lack  of  harmony 
among  the  judges  is  discoverable  in  those  cases  re- 
lating to  the  extension  of  the  admiralty  jurisdiction 
upon  the  waters  of  the  Mississippi  above  the  ebb 
and  flow  of  the  tide,  and  upon  the  great  lakes  upon 
our  northern  boundary,  and  nothing  in  the  books  is 
more  worthy  of  careful  attention  than  the  powerful 
and  elaborate  dissenting  opinion  of  Mr.  Justice 
Woodbury  in  the  famous  case  of  Waring  v.  Clarke, 
5  How.  441,  and  that  of  Mr.  Justice  Daniel  in  the 
case  of  Genesee  Chief  v.  Fitzhugh,  13  id.  443. 
These  opinions  are  marked  by  extraordinary  learn- 
ing and  research,  close  and  vigorous  logic,  and  bold, 
original  and  comprehensive  deductions;  Woodbury 
contending  for  "  the  principles  dear  to  freemen  of 
the  Saxon  race  —  preferring  the  trial  by  jury  and 
the  common  law  to  a  single  judge  in  admiralty  and 
the  civil  law,"  in  a  discussion  which  must  be  termed 
profound.  To  this  list  is  to  be  added  the  dissent  of 
Woodbury  in  the  case  of  Luther  v.  Borden,  7  How. 
1,  where  he  disputed  the  authority  of  the  State  of 
Rhode  Island  to  declare  martial  law  in  the  celebra- 
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ted  Dorr  rebellion,  a  dissent  which  has  been  termed 
by  an  able  critic  the  reponte  mrureplique  of  juridical 
argument.  He  analyzes  the  nature  of  judicialjpower 
and  pours  forth  an  abundant  flood  of  historical 
learning  in  relation  to  our  domestic  institutions  and 
those  of  England. 

The  dissenting  opinions  of  Mr.  Justice  Daniel 
hare  received  separate  treatment  at  the  hands  of 
Mr.  Justice  Brown,  and  it  wonld  be  a  task  off  su- 
pererogation to  tonch  upon  what  he  baa  already  dis- 
cussed so  exhaustively  and  with  masterly  skill.  It 
is  noticeable  also  that  Chief  Justice  Taney  is  to  be 
included  in  the  list  of  dissentients,  and'special  at- 
tention should  be  paid  to  bis  opinions  in  the  Wheel- 
ing Bridge  case,  0  How.  647,  and  in  the  discussion 
of  the  boundary  line  between  Massachusetts  and 
Rhode  Island.  12  Pet.  S57.  In  the  former  he  felt 
himself  bound  by  the  principles  announced  by  Mar- 
shall in  tho  case  of  Blackbird  Creek  Marsh  Com- 
pany, 2  Pet.  245,  and  could  not  perceive  "  how  the 
mere  grant  of  power  to  the  legislative  department 
to  regulate  commerce  can  give  to  the  judicial 
branch  the  power  to  declare  what  shall  and  what 
shall  not  be  regarded  as  an  unlawful  obstruction  of 
a  highway  of  commerce."  In  the  latter  he  declined 
to  take  cognizance  of  what  he  regarded  as  a  purely 
.political  question,  lying  beyond  the  reach  of  judi- 
cial authority. 

Upon  the  questions  relating  to  the  powers  of  the 
States  and  of  Congress  over  slavery,  the  court, 
while  substantially  agreeing  in  the  result  reached  in 
the  famous  case  of  Prigg  v.  Commonwealth  of 
Pennsylvania,  16  Pet.  589,  was  divided  in  view. 
Story  seized  with  avidity  upon  this  —  the  last  op- 
portunity in  his  long  judicial  career  —  of  declar- 
ing a  State  law  unconstitutional.  Prigg,  a  citizen 
of  Maryland,  had  been  indicted  under  a  law  of 
Pennsylvania  for  carrying  off  a  fugitive  slave  by 
force,  in  defiance  of  the  provisions  intended  to  give 
effect  to  the  State  Constitution  relating  to  fugitives 
from  labor.  It  was  held  that  the  act  was  unconsti- 
tutional, because  the  Constitution  of  the  United 
States,  in  providing  that  fugitive  slaves  should  be 
given  up,  placed  the  remedy  exclusively  in  Con- 
gress, and  it  was  incompetent  for  the  States  to  leg- 
islate upon  the  subject. 

A  most  ingenious  argument  in  support  of  the  con- 
stitutionality of  the  act  is  to  be  found  in  the  opin- 
ion of  Mr.  Justice  McLean,  an  opinion  which  has 
been  regarded  by  Mr.  Justice  Brown  as  the  ablest 
of  his  efforts,  and  one  which  is  to  be  viewed  sub- 
stantially as  a  dissenting  opinion.  McLean  drew 
the  distinction  between  the  occupation  by  a  State 
Of  a  fragment  of  Federal  power  which  has  not  been 
exercised,  and  subject  to  a  notice  to  quit,  and  the 
exercise  by  a  State  of  its  inherent  and  sovereign 
power  to  protect  its  jurisdiction  and  the  peace  of 


its  citizens  in  any  mode  Which  its  discretion  shall 
dictate,  which  shall  not  conflict  with  a  defined  Fed- 
eral power,  and  as  neither  the  Constitution  -  of  the 
United  States  nor  the  act  of  Congress  authorized 
the  forcible  abduction  of  a  slave,  lie  held  that  it 
Was  competent  for  the  State  to  act. 

We  reach  next,  in  the  order  of  time,  the  immor- 
tal dissent  of  Mr.  Justice  Curtis,  sustained  ih  a 
separate  opinion  by  Mr.  Justice  McLean,  in  the 
memorable  controversy  known  as  the  "  Dred  Scott 
Case  "  (Dred  Scott  v.  Sanford,  19  How.  898).  hap- 
pily of  purely  historical  interest,  but  unhappily  an 
instance  of  an  effort  on  the  part  of  the  majority  of 
the  court  to  settle  a  moral  and  political  question 
over  which  they  had  no  technical  jurisdiction,  hav- 
ing sustained  a  plea  to  the  jurisdiction 'filed  in  the 
lower  court,  and  thereby  ousted  themselves  from  all 
right  to  discuss  the  question  upon  its  merits.  The 
action  of  the  majority  was  a  fatal  blunder;  the  dis- 
sent of  Curtis  is  the  greenest  leaf  in  the  chftplet 
that  crowns  his  brows. 

The  twenty-eight  years  during  which  Chief  Jus- 
tice Taney  presided  over  the  deliberations  of  the 
court  present  a  striking  contrast  between  (he  abil- 
ity of  Marshall  to  guide,  to  mould  and  to  control 
the  opinions  Of  his  tribunal,  and  the  inability  of  his 
successor  to  keep  the  questions  within  measurable 
bounds.  Taney,  although  unquestionably  a  lawyer 
of  the  very  highest  talents,  and  of  (he  most  abund- 
ant learning,  as  a  man  lacked  the  power  and  lead- 
ership of  Marshall.  Marshall's  strength  and  vigor 
supplied  warmth,  and  life,  and  sunlight  to  o»r  con- 
stitutional system,  while  Taney  was  aptly  described 
by  Wirt  as  "  a  man  of  moonlight  mind  —  the  moon- 
light of  the  Arotics,  with  all  the  light  Of  day,  with- 
out ite  glare."  The  phrase  w  Striking  and  suggest- 
ive, and  indicates  the  difference  between  the  intel- 
lects of  the  two  men. 

I  turn  now  to  the  period  covered  by  the  chief 
justiceship  of  Salmon  P.  Chase.  The  field  is  invit- 
ing, and  tlte  temptations  to  stray  are  numerous.  I 
pass  over  the  somewhat  elaborate  dissent  of  Mr. 
Justice  Nelson  in  the  Prize  Cases,  2  Black,  686,  and 
that  of  Mr.  Justice  Miller  in  Bz  parte  Onrlond  and 
Cummings  v.  State  of  Missouri,  7  Wall.  700,  with 
the  remark  that  while  they  are  all  notable,  they  do 
not  reach  the  full  measure  of  greatness.  I  also  pass 
over  that  class  of  oases  in  which  the  doctrine  of  a 
general  commercial  jurisprudence  was  established, 
in  which  it  was  held  that  the  Federal  courts  were 
not  bound  by  the  judgments  of  the  conns  of  the 
States  where  the  eases  arose.  Gelpckc  v.  City  of 
Dubuque,  1  Wall.  179 ;  Meyer  v.  City  of  Muscatine, 
id.  884;  Havemeyer  v.  Iowa  County,  3  id.  394; 
Butz  v.  City  of  Muscatine,  8  id.  576 ;  Township  of 
Pine  Grove  v.  Talcott,  19  id.  666.     The  series  of 

dissents  by  Mr.  Justice  Miller  is  remarkable,  but 
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inasmuch  as  they  were  wholly  ineffectual,  they  pro- 
duced no  permanent  impression  upon  our  jurispru- 
dence. 

I  come  directly  to  the  greatest  judicial  debate  of 
the  century,  not  only  because  of  its  intrinsic  inter- 
est and  the  fundamental  character  of  the  question 
involved,  but  because  it  displays  in  the  most 
convincing  manner  the  talents  of  the  great  jurists 
who  participated  in  it,  and  vindicated  their  title  to 
be  regarded  as  among  the  ablest  of  the  many  dis- 
tinguished men  who  have  illustrated  our  national 
jurisprudence.  I  refer  to  the  Legal  Tender  decis- 
ions. 

Prior  to  1862  no  statesman  or  jurist  had  con- 
tended that  Congress  bad,  under  the  Constitution, 
the  power  of  making  any  thing  but  gold  aud  silver 
coin  a  legal  tender.  The  acts  of  Congress  of  the 
25th  of  February,  1862,  11th  of  February,  1863,  and 
8d  of  March,  1863,  declared  that  the  notes  issued 
thereunder  should  be  "lawful  money  and  a  legal 
tender  in  payment  of  all  debts,  public  and  private, 
within  the  United  States,  except  duties  on  im- 
ports." Were  these  acts  constitutional?  Some 
sharp  preliminary  skirmishing  had  taken  place  in 
the  cases  of  Bronson  v.  Rhodes,  7  Wall.  229 ;  Butler 
v.  Horwitz,  id.  258;  Bronson  v.  Eimpton,  8  id.  444 ; 
but  the  main  battle  was  fought  in  the  case  of  Hep- 
burn v.  Griswold,  8  id.  608,  in  which  the  further 
question  was  discussed,  whether  the  acts  of  Con- 
gress in  relation  to  legal  tenders  applied  to  debts 
contracted  before  as  well  as  after  enactment.  The 
opinion  of  the  court  was  delivered  by  the  chief  jus- 
tice, concurred  in  by  Justices  Nelson,  Clifford, 
drier  and  Field,  and  resulted  in  the  distinct  ruling 
that  there  was  neither  an  express  grant  of  legisla- 
tive power  to  Congress  contained  in  the  Constitu- 
tion to  make  any  description  of  credit  currency  a 
legal  tender  in  payment  of  debts,  nor  could  this  be 
done  in  the  exercise  of  an  implied  power. 

The  dissenting  opinion  of  Mr.  Justice  Miller  is 
his  masterpiece.  Indeed  it  ranks  among  the  fore- 
most dissenting  opinions  of  the  first  century  of  the 
Supreme  Court.  The  discussion  went  to  the  very 
roots  of  the  question,  and  his  analysis  was  search- 
ing and  complete.  He  divided  the  provisions  of 
the  Constitution  relating  to  the  function  of  legisla- 
tion into  those  which  conferred  legislative  powers 
on  Congress;  those  which  prohibited  the  exercise 
of  legislative  powers  by  Congress  and  those  which 
prohibited  the  States  from  exercising  certain  legis- 
lative powers.  He  subdivided  the  first  into  positive 
and  auxiliary  powers,  or,  as  more  commonly  called, 
the  express  and  implied  powers.  The  implied  or 
auxiliary  powers,  he  contended,  were  founded 
largely  on  the  general  provision  which  closed  the 
enumeration  of  the  powers  granted  in  express  terms 
by  the  declaration  that  Congress  should  have  power 


also  to  make  all  laws  that  would  be  proper  and  nec- 
essary for  carrying  into  execution  the  foregoing 
powers,  and  all  other  powers  vested  by  the  Consti- 
tution in  the  government  of  the  United  States  or  in 
any  department  or  officer  thereof.  He  pointed  out 
that  although  the  Constitution  prohibited  any 
State  from  coining  money,  emitting  bills  of  credit, 
or  making  any  thing  else  than  gold  and  silver  coin 
a  tender  for  payment  of  debts',  yet  no  such  prohi- 
bition was  placed  upon  the  power  of  Congress  on 
this  subject,  while,  on  the  contrary,  Congress  was 
expressly  authorized  to  coin  money  and  to  regulate 
the  value  thereof,  and  of  all  foreign  coin,  and  to 
punish  the  counterfeiting  of  such  coin,  and  of  the 
securities  of  the  United  States.  He  insisted  that 
this  latter  clause,  when  fairly  construed,  conferred 
the  power  to  make  the  securities  of  the  United 
States  a  legal  tender  in  payment  of  debts.  In  con- 
sidering the  scope  of  the  words  "  necessary  and 
proper,"  he  declared  that  the  necessity  need  not  be 
absolute,  nor  the  adaptation  of  the  means  to  the  end 
be  unquestioned.  He  then  pointed  out  that  the 
power  to  declare  war,  to  suppress  insurrection,  to 
■raise  and  support  armies,  provide  and  maintain  a 
navy,  borrow  money  on  the  credit  of  the  United 
States  to  pay  the  debts  of  the  Union,  and  to  provide 
for  the  common  defense  and  general  welfare,  were 
all  express  powers,  distinctly  and  specifically  granted 
in  separate  clauses  of  the  Constitution,  and  that 
when  Congress  was  called  on  to  devise  some  new 
■means  of  borrowing  money  on  the  credit  of  the 
United  States  for  the  purpose  of  meeting  the  peril 
dnctdent  to  a  state  of  civil  war,  the  Legal  Tender 
Acts  furnished  instantly  a  means  of  paying  the  sol- 
diers in  the  field  and  of  filling  the  coffers  of  the 
commissary  and  quartermaster;  that  they  further 
furnished  a  medium  for  the  payment  of  private 
debts  as  well  as  public,  and  at  a  time  when  gold  was 
being  rapidly  withdrawn  from  circulation,  and  the 
State  bank  currency  was  become  worthless;  that 
they  furnished  the  means  to  capitalists  of  buying 
the  bonds  of  the  government ;  that  they  stimulated 
£rade;  revived  the  drooping  energies  of  the  coun- 
try and  restored  confidence  to  the  public  mind.  He 
therefore  reached  the  conclusion  that  not  only  did 
the  necessity  in  the  constitutional  sense  of  the  term 
exist,  but  that  the  means  adopted  bore  to  the  ne- 
cessity a  proper  and  constitutional  relation.  He  also 
held  that  where  there  was  a  choice  of  means  the  se- 
lection rested  with  Congress,  and  not  with  the 
court;  and  that  if  the  act  to  be  considered  was  in 
any  sense  essential  to  the  execution  of  an  acknowl- 
edged power,  the  degree  of  that  necessity  was  for 
the  Legislature,  and  not  for  the  court,  to  deter- 
mine. Ho  therefore  expressed  the  opinion  that 
Congress  had  acted  within  the  scope  of  its  author- 
ity, and  that  he  must  insist  the  law  to  be  constitu- 
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tional,  and  dissent  from  the  opinion  of  the  majority 
of  the  court.  In  this  conclusion  Justices  Swayne 
and  Davis  concurred. 

The  whole  question  was  again  opened  for  the  con- 
sideration of  the  court  in  Knox  v.  Lee  and  Parker 
v.  Davis,  12  Wall.  457.  The  former  decision  in 
Hepburn  v.  Qriswold  was  distinctly  overruled,  and 
it  was  held  that  the  Legal  Tender  Acts  were 
constitutional,  and  valid  both  as  to  contracts  made 
before  and  since  their  passage,  the  opinion  of  the 
court  being  delivered  by  Mr.  Justice  Strong,  and 
concurred  in  in  a  most  vigorous  opinion  read  by 
Mr.  Justice  Bradley. 

Chief  Justice  Chase  pronounced  a  most  elaborate 
dissent,  in  which  he  again  traversed  the  ground 
covered  by  his  opinion  in  Hepburn  v.  Qriswold,  and 
insisted  that  the  error  of  the  minority  judges  in 
that  case  was  in  urging  as  a  justification  of  legal 
tenders  considerations  pertaining  to  the  issue  of 
United  States  notes.  He  insisted  further  that  the 
law  violated  an  express  provision  of  the  Constitu- 
tion and  the  spirit,  if  not  the  letter,  of  the  whole 
instrument;  that  inasmuch  as  the  fifth  amendment 
provided  that  no  person  should  be  deprived  of  life, 
liberty  or  property  without  compensation  or  due  pro- 
cess of  law,  the  acts,  by  operating  directly  upon  the 
relations  of  debtor  and  creditor,  violated  that  fun- 
damental principle  of  all  just  legislation  that  the  Leg- 
islature should  not  take  the  property  of  A.  and  give 
it  to  B.  He  also  insisted  that  the  acts  impaired  the 
obligation  of  contracts. 

Justices  Clifford  and  Field  also  dissented,  the  opin- 
ion of  the  latter  being  a  most  able  and  exhaustive 
discussion  of  the  whole  financial  policy  of  the  gov- 
ernment, asserting  that  it  was  plain  that  the  policy 
of  maintaining  a  fixed  and  uniform  standard  could 
not  be  carried  out,  and  that  a  fixed  and  uniform 
metallic  standard  of  value  throughout  the  United 
States  could  not  be  maintained  so  long  as  any  other 
standard  was  adopted  which  of  itself  had  no  intrin- 
sic value,  and  was  forever  fluctuating  and  uncer- 
tain. He  admitted  that  the  measure  was  passed  in 
the  midst  of  a  gigantic  rebellion,  and  that  patriotic 
men  who  adopted  it  did  so  under  the  conviction 
that  it  would  increase  the  ability  of  the  government 
to  obtain  funds  and  supplies,  and  thus  advance  the 
national  cause;  but  he  declared  that,  sitting  as  a 
judicial  officer,  and  bound  to  compare  every  law 
enacted  by  Congress  with  the  greater  law  enacted 
by  the  people,  and  being  unable  to  reconcile  the 
measure  in  question  with  that  fundamental  law,  he 
could  not  hesitate  to  pronounce  it,  in  his  judgment, 
unconstitutional  and  void. 

No  one  can  read  the  dissenting  opinions  in  these 
cases  without  feeling  that  be  has  been  placed  in 
possession  of  all  that  can  be  urged  in  support  of 
both  sides  of  the  question,  and  that  he  has  gained 


immeasurably  in  a  true  understanding  of  the  prin- 
ciples which  lie  at  the  basis  of  the  doctrines  taught 
by  the  contending  schools  of  constitutional  inter- 
pretation. 

Another  question  of  profound  and  lasting  import- 
ance, involving  the  construction  of  the  thirteenth, 
fourteenth  and  fifteenth  amendments,  arose  in  the 
famous  Slaughter-House  Cases,  16  Wall.  86.  Tbey 
grew  out  of  an  act  of  the  Legislature  of  Indiana 
passed  after  the  close  of  the  civil  war,  by  which 
regulations  for  the  maintenance  of  a  slaughter- 
house were  fully  and  completely  detailed.  The 
butchers  of  New  Orleans  considered  this  monopoly 
an  invasion  of  their  personal  rights.  The  opinion 
of  the  majority  of  the  court,  delivered  by  Mr.  Jus- 
tice Miller,  put  a  more  limited  interpretation  upon 
the  amendments,  and  particularly  the  thirteenth, 
than  had  been  expected,  and  it  was  held  that  the 
law  in  question  was  a  police  regulation  for  the 
health  and  comfort  of  the  people,  entirely  within 
the  power  of  the  State  Legislatures,  and  unaffected 
cither  by  the  Constitution  or  the  amendments. 

From  this  opinion  Justices  Field  and  Bradley  dis- 
sented in  the  most  energetic  terms,  holding  that  the 
amendments  were  intended  for  whites  as  well  as 
blacks;  that  they  conferred  upon  all  alike,  if  born  in 
the  United  States  or  naturalized  citizenship  of  the 
United  States,  and  of  the  privileges  and  immunities 
of  citizens  which  the  States  were  offering  to  abridge, 
were  not  merely  those  arising  out  of  the  Constitu- 
tion itself,  but  all  those  fundamental  rights  of  per- 
son or  property  usually  regarded  as  secured  in  all 
free  countries. 

The  dissenting  judges  did  not  question  the  power 
of  the  States  over  all  matters  of  internal  concern,  nor 
did  they  in  any  respect  attempt  to  impair,  or  wish 
to  impair,  the  full  exercise  of  any  authority  which 
the  8tates  had  ever  exercised,  or  claimed  to  exercise 
over  their  internal  affairs.  They  did  not  assert  that 
the  fourteenth  amendment  gave  any  such  authority 
to  the  United  States,  or  to  their  courts.  What  they 
did  claim  was  that  in  the  exercise  of  the  powers  of 
the  State  there  should  be  no  unjust  or  practical  dis- 
crimination against  any  classes  or  persons,  giving  to 
some  rights  and  privileges  denied  to  others  in  like 
condition.  They  insisted  that  in  the  exercise  of 
the  police  powers'  the  rule  of  equality  should  pre- 
vail. They  admitted  that  the  State  of  Louisiana 
had  the  right  to  require  the  slaughtering  of  cattle 
to  be  done  outside  of  the  limits  of  New  Orleans,  but 
they  considered  that  that  was  a  very  different  thing 
from  giving,  in  connection  with  the  regulation,  to 
seventeen  persons,  for  twenty-five  years,  the  exclu- 
sive right  of  preparing  animal  food  for  market 
within  a  district  of  eleven  hundred  and  forty-five 
square  miles,  embracing  a  population  of  over  two 

hundred  thousand  souls. 
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The  impulse  imparted  by  the  Slaughter- House 
Oases  on  the  lines  of  moderation  was  maintained 
under  the  firm  yet  temperate  presidency  of  Chief 
Justice  Waite  —  a  period  of  conservative  recreation 
against  the  extreme  views  engendered  by  our  civil 
war.  To-the  surprise  as  well  as  disappointment  of 
many,  it  was  held  that  the  thirteenth,  fourteenth 
and  fifteenth  amendments  added  nothing  to  exist- 
ing rights,  but  simply  furnished  additional  guaran- 
ties for  such  as  already  existed. 

In  United  States  v.  Reese,  93  U.  S.  215;  United 
States  v.  Cruikshank,  id.  543;  Strouder  v.  West 
Virginia,  100  id.  803;  Virginia  v.  Rives,  id.  318; 
Esc  parte  Virginia,  id.  339;  Ex  parte  Siebold,  id. 
891;  Neal  v.  Delaware,  103  U.  S.  870,  and  the 
Civil  Rights  Cases,  109  id.  8,  there  is  the  fullest 
discussion  of  the  scope  and  meaning  of  the  Post 
Bellum  Amendments,  and  the  most  exhaustive  ex- 
amination of  the  nature  of  our  government  and  of 
the  relation  of  the  Federal  government  to  the 
States.  The  dissenting  opinions  of  Mr.  Justice 
Field  in  Ex  parte  Virginia,  of  the  same  judge  and 
Chief  Justice  Waite  in  Neal  v.  Delaware,  and  par- 
ticularly of  Mr.  Justice  Harlan  in  the  Civil  Rights 
Cases  are  worthy  of  the  closest  examination.  They 
are  splendid  arguments  in  support  of  equality  of 
protection  under  the  laws  and  protests  against  nar- 
row and  artificial  views.  The  utterances  of  Mr.  Jus- 
tice Harlan  are  the  most  notable  that  have  ever 
fallen  from  his  lips.  He  contended  that  the  true 
meaning  and  purpose  of  the  fourteenth  amendment 
was  to  secure  direct  legislation  by  Congress  in 
favor  of  the  citizens  operating  directly  upon  them, 
not  limited  to  State  action  either  by  legislative  act 
or  judicial  or  executive  interference.  The  amend- 
ment was  aimed  at  class  tyranny,  and  was  not 
limited  to  the  colored  race,  which  was  denied  by 
corporations  and  individuals  wielding  public  au- 
thority rights  fundamental  to  their  freedom  and 
citizenship.  He  predicted  that  at  some  future  time 
it  might  be  some  other  race  that  fell  under  the  ban 
of  race  discrimination,  and  that  if  the  constitutional 
amendments  were  enforced  according  to  the  intent 
with  which,  as  he  conceived,  they  were  adopted, 
there  could  not  be  in  this  republic  any  class  of  human 
beings  in  class  subjection  to  another  Class  with 
power  in  the  latter  to  dole  out  just  such  privileges 
as  they  might  choose  to  grant. 

On  the  other  hand,  when  a  new  and  copious 
source  of  Federal  power  was  opened  in  Tennessee 
v.  Davis,  100  U.  S.  257,  in  which  it  was  shown  by 
Mr.  Justice  Strong  that  it  was  no  invasion  of  State 
sovereignty  to  withdraw  from  State  courts  into 
Federal  courts  the  trial  of  prosecutions  for  offenses 
against  the  criminal  laws  of  a  State  whenever  the 
defense  presented  an  offense  arising  out  of  an  act 
of  Congress,  Justices  Clifford  and  Field  dissented, 
characterizing  it  as  an  amazing  proposition,  involv- 


ing issues  no  less  grave  than  the  nature,  extent  and 
limitation  of  the  judicial  powers  of  the  United 
States,  and  they  contended  that  the  Federal  courts 
had  no  criminal  jurisdiction  except  such  as  was 
expressly  conferred  by  an  act  of  Congress  in  pur- 
suance of  a  constitutional  grant. 

In  Juillard  v.  Greenman,  110  U.  S.  421,  establish- 
ing the  constitutionality  of  the  Legal  Tender  Acts 
in  time  of  peace,  the  capstone  was  placed  by  Mr. 
Justice  Gray  upon  the  majestic  column  representative 
of  national  power,  attaining  a  dizzy  height  to  which 
even  the  boldest  architect  of  the  Constitution  had 
never  raised  his  eyes.  Mr.  Justice  Field  alone  dis- 
sented in  an  opinion  replete  with  learning  and 
marked  by  vigorous  and  emphatic  reasoning.  He 
contended  that  the  decision  of  the  court  would 
breed  many  evils,  and  that  hereafter  no  restraint 
could  be  imposed  upon  unlimited  appropriations  by 
the  government  for  all  imaginary  schemes  of  public 
improvement  if  the  printing  press  could  not  furnish 
the  money  that  was  needed  for  them. 

In  1882  the  conflagration  which  had  been  kindled 
by  Iredell's  dissent  in  Chisholm's  Executors  v. 
Georgia,  and  smothered  by  the  eleventh  amendment, 
again  broke  forth.  Could  a  State  be  sued!  Could 
repudiation  be  successfully  accomplished?  Was 
there  no  redress  for  the  injured  creditor  of  a  sover- 
eign State?  In  Louisiana  v.  Juinel,  107  U.  S.  711, 
and  its  sister  decision  of  New  Hampshire  v.  Louisi- 
ana, 108  id.  78,  it  was  held  that  the  meaning  of  the 
amendment  was  too  clear  to  admit  of  evasion.  Jus- 
tices Field  and  Harlan  disseuted  in  words  of  ex- 
traordinary power,  and  their  views  afterward  Ob- 
tained a  partial  victory  in  the  Virginia  Coupon 
Cases,  114  U.  S.  270. 

Some  interesting  dissents  by  Justices  Strong  and 
Field  are  to  be  found  in  the  Granger  Cases  (Munn 
v.  Illinois,  94  U.  S.  118),  and  those  which  involved 
the  most  constant  and  strenuous  discussion  of  the 
commerce  clause,  indicating  the  enormous  increase 
and  expansion  in  the  business  interests  of  the 
country.  Wilton  v.  State  of  Mississippi,  91  U.  S. 
275 ;  Henderson  v.  Mayor  of  New  York,  92  id.  259 ; 
Robbins  v.  Shelby  Co.,  120  id.  409;  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  id.  176;  Western 
Union  Telegraph  Co.  v.  Massachusetts,  125  id.  530; 
Leloup  v.  Port  of  Mobile,  127  id.  640;  et  id  omne 
genus.  Of  these  the  most  memorable  is  the  cele- 
brated "Original  Package  Case"  (Leisy  v.  Hardin, 
135  U.  S.  100),  in  which  the  judgment  of  Chief 
Justice  Taney  in  the  New  Hampshire  License  Case 
was  distinctly  overruled.  Chief  Justice  Fuller, 
after  reviewing  every  decision  relating  to  the  com- 
merce clause  from  the  time  of  Gibbons  v.  Ogden 
down  to  the  present  day,  reached  the  conclusion 
that  the  grant  of  power  to  Congress  to  regulate 
commerce  among  the  States  was  exclusive,  and  that 
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so  far  as  one  system  is  required,  the  States  cannot 
exercise  that  power  without  the  assent  of  Congress, 
and  in  the  absence  of  legislation  it  is  left  for  the 
courts  to  determine  when  State  action  does  or  does 
not  amount  to  such  exercise.  When  that  is  deter- 
mined controversy  is  at  an  eud.  From  this  judg- 
ment Justices  Gray,  Hnrlan  and  Brewer  dissented, 
the  former  delivering  an  elaborate  opinion  in  which 
he  insisted  that  the  power  of  regulating  or  prohibit- 
ing the  manufacture  and  sale  of  intoxicating 
liquors  properly  belonged,  as  a  branch  of  the  police 
power,  to  the  legislatures  of  the  several  States,  and 
could  be  judiciously  and  effectively  exercised  by 
them  alone,  according  to  their  views  of  public 
policy  and  local  needs,  and  could  not  practically,  if  it 
could  constitutionally,  be  wielded  by  Congress  as  a 
part  of  a  national  and  uniform  system. 

In  the  case  of  In  re  Neagle,  183  U.S.  t,  we  en- 
counter an  extension  of  the  doctrines  of  Tennessee 
v.  Davis,  and  the  dissenting  judge  in  that  case  nar- 
rowly escaping  from  a  murderous  assault,  became 
the  most  interesting  figure  in  the  drama.  Neagle, 
a  deputy  marshal  of  the  United  States,  while  guard- 
ing the  person  of  Mr.  Justice  Field,  then  travelling 
in  the  discharge  of  judicial  duty,  shot  and  killed 
one  Terry  while  committing  a  deadly  assault  upon 
the  judge.  It  was  insisted  that  the  act  was  one  of 
State  cognizance,  but  Mr.  Justice  Miller  demon- 
strated that  there  was  a  peace  of  the  United  States 
which  was  violated  by  an  assault  upon  a  Federal 
judge;  that  it  was  the  duty  of  the  United  States 
to  protect  its  officers  from  violence,  even  to 
death,  in  the  discharge  of  the  duties  which  its  laws 
imposed.  From  this  view  Mr.  Justice  Lamar,  un- 
swayed by  horror  or  resentment,  dissented  in  the 
most  elaborate  of  his  judicial  utterances,  insisting 
that  before  jurisdiction  of  the  crime  of  murder 
could  be  withdrawn  from  the  tribunals  of  the  State 
where  the  act  was  perpetrated  into  the  Federal 
courts,  it  was  uecessary  to  show  some  law,  some 
statute,  some  act  of  Congress  which  could  be 
pleaded  as  an  authoritative  justification  for  the 
prisoner's  act,  and  that  no  implied  power  existed 
in  the  Presidont,  or  one  of  his  subordinates,  to  sub- 
stitute an  order  or  direction  of  his  own  no  matter 
how  lofty  the  motive  or  commendable  the  result. 

In  the  case  of  O'Neil  v.  Vermont,  144  U.  S.  323, 
it  was  held  by  the  majority  of  the  court  that  there 
was  no  Federal  question  involved  under  the  com- 
merce clause  of  the  Constitution  of  the  United  States 
in  a  case  where  a  citizen  of  New  York  had  been 
complained  of  before  a  justice  of  the  peace  in  the 
State  of  Vermont  for  selling  intoxicating  liquors 
without  authority,  the  sales  haviug  been  made  in 
New  York  and  the  deliveries  having  been  made  in 
Vermont.  Mr.  Justice  Field  dissented  in  an  opinion 
of  remarkable  power.     He  contended  that  the  act 


charged  as  an  offense  in  the  State  of  Vermont  was 
in  his  judgment  a  lawful  transaction  in  the  State  of 
New  York,  and  that  it  would  strike  many  men  with 
surprise  to  learn  that  an  order  for  the  purchase  of 
goods,  and  their  transmission  from  the  State  by  an 
express  carrier  to  be  paid  for  on  delivery  by  the 
buyer  in  another  State,  could  be  turned  into  a  crimi- 
nal offense  of  the  person  filling  the  order  in  the 
State  where  he  was  not  present ;  and  he  could  not 
conceive  of  a  more  direct  and  effective  interference 
with  the  power  of  Congress  over  inter-state  com- 
merce than  for  a  State  to  hold  that  the  act  of  trans- 
mitting an  article  to  it  from  another  State  in  com- 
pletion of  a  sale  by  delivery  was  an  offense  against 
its  laws  for  which  the  sender  could  be  punished. 
In  this  decision  Justices  Brewer  and  Harlan  con- 
curred, the  latter  in  a  separate  opinion. 

I  close  this  list  of  great  dissenting  opinions  with 
a  reference  to  the  Chinese  Deportation  Cases,  re- 
ported under  various  titles  in  149  U.  S.  698,  in 
which  the  dissenting  opinions  of  Justices  Brewer 
aud  Field  and  Chief  Justice  Fuller  are  replete  with 
the  most  interesting  historical  and  political  matter 
as  well  as  the  most  incisive  questions.  "  Verily," 
says  Mr.  Justice  Brewer,  "  'he  who  dooms  a  worse 
doom  to  the  friendless  and  the  comer  from  afar  than 
to  his  fellow  injures  himself.'  In  view  of  this  en- 
actment of,  the  highest  legislative  body  of  the  fore 
most  Christian  nation,  may  not  the  thoughtful  Chi- 
nese disciple  of  Confucius  ask,  why  do  they  send 
missionaries  here? 

From  this  rapid  review  of  the  work  of  one  hun- 
dred years,  I  am  aware  that  much  has  been  omitted 
and  that  much  remains  to  be  said.  I  offer  it  how- 
ever as  a  modest  effort  to  call  attention  to  some  of 
the  most  dramatic  chapters  in  our  judicial  history. 
The  work  of  building  up  our  constitutional  juris- 
prudence has  involved  contests  of  brains  as  well  as 
battles  of  blood.  No  reader  of  these  judicial  de- 
bates can  rise  from  their  perusal  without  a  quick- 
ened sense  of  their  obligations  to  that  great  court 
which  stands,  and  will  forever  stand;  under  the  Con- 
stitution, the  unapproachable  oracle  of  liberty  and 
law. 

Philadelphia,  Pa.         Hampton  L.  Caiison. 


New  York's  oldest  lawyer  is  William  Cookson 
Carpenter,  who  at  ninety-one  years  of  age  is  still  a 
practicing  attorney  in  that  city.  Mr.  Carpenter  be- 
gan practice  nearly  sixty-five  years  ago,  and  it  is  his 
boast  that  never  once  has  he  been  compelled  to  ask 
for  the  postponement  of  a  case  on  account  of  ill- 
ness. Despite  his  ninety  and  one  years,  Mr.  Car- 
penter still  stands  erect,  walks  without  the  slightest 
need  of  a  cane,  has  a  firm,  mellow  voice  that  does 
not  betray  a  quaver  of  age,  and  his  hair,  silvered 
with  so  many  snows,  is  still  abundant — Ex. 
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THE  TRUE  PROFESSIONAL  IDEAL. 

A  paper  read  before  the  American  Bar  Association  at  Saratoga- 
August  23,  189*,  by  John  F.  Dillon. 
1HAVE  been  honored  with  an  invitation  to  read 
before  the  Section  on  Legal  Education  a  paper 
on  "The  True  Professional  Ideal,"  with  the  implica- 
tion, I  presume,  that  it  should  have  some  relation  to 
the  subject  of  legal  education  in  one  or  more  of  its 
many  aspects. 

The  time  limit  fixed  of  thirty  minutes  or  less  will 
not  enable  me  to  do  more  than  to  glance  hurriedly 
at  one  or  two  of  the  more  important  questions  that 
might  be  fitly  considered  under  the  general  title  of 
"  The  True  Professional  Ideal."  It  can  never,  I 
think.be  entirely  out  of  place, —  certainly,  in  my 
opinion,  it  is  not  out  of  place  at  the  present  time,— 
to  impress  upon  the  bar  and  society  the  essential 
dignity,  worth,  nobility  and  usefulness  of  the  law- 
yer's calling.  The  true  conception — ideal,  if  you 
please  —  of  the  lawyer,  is  that  of  one  who  worthily 
magnifies  the  nature  and  duties  of  bis  office,  who 
scorns  every  form  of  meanness  or  disreputable  prac. 
tice,  who  by  unwearied  industry  masters  the  vaat 
and  complex  technical  learning  and  details  of  his 
profession,  but  who,  not  satisfied  with  this,  studies 
the  eternal  principles  of  justice  as  developed  and 
illustrated  in  the  history  of  the  law  and  in  the  juris- 
prudence of  other  times  and  nations  so  earnestly 
that  he  falls  in  love  with  them,  and  is  thenceforward 
not  content  uuless  he  is  endeavoring  by  every  means 
in  his  power  to  be  not  only  an  ornament  but  a  help 
unto  the  laws  and  jurisprudence  of  his  State  or  na- 
tion. In  his  conception,  every  place  where  a  judge 
sits, —  although  the  arena  be  a  conteulious  one 
where  debate  runs  high  and  warm, —  is  yet  over  all 
a  temple  where  faith, 'truth,  honor  and  justice  abide, 
and  he  is  one  of  its  miuisters.  With  what  majestic 
port  may  not  the  lawyer  approach  that  temple  when 
he  reflects  that  he  enters  there  not  by  grace,  but  of 
right,  craving  neither  mercy  nor  favor,  but  demand- 
ing justice,  to  which  demand  the  appointed  judicial 
organs  of  the  State  must  give  heed  under  all  circum- 
stances and  at  all  times. 

There  is,  I  fear,  some  decadence  in  the  lofty 
ideals  that  have  characterized  the  profession  in 
former  times.  There  is  in  our  modern  life  a  ten- 
dency —  I  have  thought  at  times  very  strongly 
marked  —  to  assimilate  the  practice  of  the  law  to 
the  conduct  of  commercial  business.  Between  great 
law  firms  with  their  separate  departments  and  heads 
and  subordinate  bureaus  and  clerks,  with  their  staff 
of  assistants,  there  is  much  resemblance  to  the  busi- 
ness methods  of  the  great  mercantile  and  business 
establishments,  situate  close  by.  The  true  lawyer, 
—  not  to  say  the  ideal  lawyer  —  is  he  who  begrudges 
no  time  and  toil,  however  great,  needful  to  the 
thorough  mastery  of  his  case  in  its  facts  and  legal 


principles;  who  takes  the  time  and  gives  the  labor 
necessary  to  go  to  its  very  bottom,  and  who  will  not 
cease  his  study  until  every  detail  stands  distinct  and 
luminous  in  the  intellectual  light  with  which  he  has 
surrouuded  it.  The  temptations  and  exigencies  of 
a  large  practice  make  this  very  difficult,  and  the  re- 
sult too  generally  is  that  the  case  gets  only  the  at- 
tention that  is  convenient  instead  of  that  which  it 
truly  required.  The  head  of  a  great  firm  in  a  metro- 
politan city,  a  learned  and  able  man,  was  associated 
with  another  in  a  case  of  much  complexity  and 
moment.  He  expressed  warm  admiration  of  the 
printed  argument  of  his  associate  counsel,  which 
had  cost  the  latter  two  mouths  of  laborious  work, 
adding  however  that  he  could  not  have  given  that 
much  time  to  it  because  commercially  regarded  it 
would  not  have  paid  him  to  do  so. 

It  is  unquestionably  the  duty  of  the  profession  to 
preserve  the  traditions  of  the  past  —  to  maintain 
lofty  ideals  — and  to  this  end  to  guard  against  what 
I  may  perhaps  truly  describe  by  calling  it  the  "  com- 
mercializing "  spirit  of  the  age.  The  utterance  of 
Him  who  spake  with  an  authority  greater  than  any 
lawyer  or  judge,  "  man  lives  not  by  bread  alone," 
should  never  be  forgotten  or  unheeded  by  the 
lawyer,  and  will  not  be  by  any  who  come  withiu  the 
category  of  what  may  be  termed  the  "  Ideal  Lawyer." 

Mr.  J.  H.  Benton,  Jr.,  of  the  Boston  Bar,  under 
the  conviction  that  few  persons,  even  among  those 
of  the  profession,  realized  the  full  extent  in  which 
the  bar  has  participated  in  the  government  of  this 
country  and  given  direction  to  its  policies  and  pub- 
lic affairs,  read  before  the  Southern  New  Hampshire 
Bar  Association,  in  February  of  the  present  year,  a 
most  instructive  paper  on  the  "  Influence  of  the  Bar 
ill  Our  State  and  Federal  Government." 

A  few  of  the  facts  which  he  has  laboriously  ascer- 
tained and  stated  may  be  here  briefly  mentioned  as 
bearing  upon  the  subject  of  the  present  paper.  Of 
the  50  signers  of  the  Declaration  of  Independence 
25  were  lawyers,  and  so  were  30  out  of  55  members 
of  the  convention  which  framed  the  Federal  Con- 
stitution. Of  the  3,122  Senators  of  the  United 
States  since  1787  2,008  have  been  lawyers;  of  the 
11,889  representatives,  5,832  have  been  lawyers. 
"The  average  membership  of  lawyers  in  both 
branches  of  Congress  from  the  beginning  has  been 
53  per  cent."  In  the  present  Constitutional  Con- 
vention of  the  State  of  New  York  133  out  of  the 
175  members  are  members  of  the  bar.  Lawyers 
constitute,  as  nearly  as  can  be  ascertained,  one  in 
every  400  of  the  male  population  of  the  United 
States  at  the  present  time.  The  statistics  show, 
with  one  exception,  that  in  the  Legislatures' of  all 
the  States  the  legal  profession  has,  and  always  has 
had,  a  membership  excessively  greater  in  proportion 
to  its  number  in  the  population  of  the  State. 
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Not  less  marked  is  the  influence  of  the  bur  in  the 
executive  departments  of  the  Federal  and  State 
governments.  Of  the  24  presidents  19  have  been 
lawyers,  and  Mr.  Benton  states  that  "of  the  1,157 
governors  of  all  the  States  578  of  the  978  whose 
occupations  I  have  been  able  to  ascertain  have  been 
lawyers." 

It  is  scarcely  necessary  to  mention  the  fact  that 
the  entire  body  of  the  other  co-ordinnte  department 
of  the  national  and  State  governments  —  the  judi- 
ciary —  have  been  members  of  the  profession.  And 
in  our  polity  the  judiciary  have  a  power  and  are 
clothed  with  a  duty  unique  in  the  history  of  the 
governments,  viz.,  the  power  and  duty  to  declare 
legislative  enactments  and  executive  nets  which  are 
in  conflict  with  onr  written  Constitution,  to  be  for 
that  reason  void  and  of  no  effect.  In  this  America 
has  taught  the  world  the  greatest  lesson  in  govern- 
ment and  law  it  has  ever  learned,  namely,  that  law 
is  not  binding  alone  upon  the  subject,  and  that  the 
conception  of  law  never  reaches  its  full  develop- 
ment until  it  attains  complete  supremacy  in  the 
form  of  written  constitutions,  which  are  the  supreme 
law  of  the  land,  since  their  provisions  are  obligatory 
both  upon  the  State  ami  upon  those  subjected  to  its 
rule,  and  equally  enforceable  against  both,  and 
therefore  Uiw  in  the  strictest  sense  of  the  term. 

Two  forces  in  society  are  in  constant  operation 
and  are  necessary  to  its  welfare,  if  not  to  its  very 
existence:  the  conservative  force,  to  preserve  what 
is  worth  preserving;  the  progressive,  without  which 
we  would  have  stagnation  and  death.  The  char- 
acter and  state  of  the  law,  as  well  as  the  social  con- 
dition of  any  people,  is  the  result  of  the  conflict 
between  these  healthful  although  antagonistic 
forces.  As  the  ocean  keeps  itself  pure  by  the  con- 
stant movement  and  freedom  of  its  waters,  so  the 
like  movement  and  freedom  are  necessary  to  pre- 
serve what  is  good  in  existing  conditions,  or  to 
remedy  what  is  either  bad  or  inadequate. 

Changes  in  the  law  of  any  living  and  progressive 
society  arc  therefore  absolutely  necessary  in  order 
to  make  the  law  answer  the  current  state  and  neces- 
sities of  the  social  organism.  So  far  as  law  is  ex- 
pressed in  written  form,  whether  in  constitution  or 
statutes,  it  is  crystallized  and  almost,  although  per- 
haps never  quite,  stationary.  Owing  to  the  doc- 
trine of  judicial  precedent  as  it  exists  in  our  law, 
this  theoretically  makes  what  is  adjudged  almost, 
although  iu  practice  not  quite,  as  stationary  as  law 
in  written  form.  True  wisdom  requires  that  the 
law  shall  with  all  convenient  speed  be  made  to  har- 
monize with  existing  needs.  This  makes  law 
amendment  or  reform  a  constant,  continuing  and 
ever  existing  necessity. 

It  is  pertinent  here  to  observe  that  nothing  is 
more  difficult  than  the  work  of  law  improvement. 


It  requires  a  knowledge  of  the  law  both  theoretical 
and  practical ;  scientific,  so  as  to  know  the  relation 
of  each  department  of  the  law  to  every  other  de- 
partment; practical,  so  as  to  appreciate  existing 
defects  and  the  needed  remedy.  Doctrinaires, 
jurists  and  legal  scholars  may  see,  indeed  are  often 
the  first  to  see,  or  to  suggest  and  urge  the  required 
changes,  but  are,  generally  speaking,  incapable  of 
wisely  effecting  them.  With  the  notable  exception 
of  the  changes  wrought  in  the  law  of  evidence, 
Bcntham's  vast  labors  bore  almost  no  direct  fruit. 
Austin  filled  for  many  years  a  large  space  in  the 
field  of  jurisprudence.  My  own  judgment  is  that 
his  legal  theories  have  proved  to  have  little  intrinsic 
or  permanent  value.  Though  feeling  constrained 
to  say  this,  I  must  also  add  that  in  my  opinion 
the  world  is  miwth  indebted  to  these  eminent  men 
for  their  bold  and  free  criticisms  of  our  laws  and 
for  arousing  the  attention  of  the  bar  to  the  need  of 
amending  them,  and  especially  foi  making  somc 
portion  at  least  of  the  profession  in  England  and 
this  country  feel  the  need  of  a  more  scientific  juris- 
prudence. Brougham,  Mackintosh,  Rorailly  and 
Langdale  were,  in  a  way,  their  disciples  and  labored 
faithfully  in  the  cause  of  reform  in  England.  Rut 
they  went  about  it  in  the  conservative  and  timid 
manner  so  characteristic  of  the  English  mind. 
Their  efforts  were  confined  to  Bingle,  sporadic,  spe- 
cific ameliorations  of  certain  felt  grievances,  but 
their  labors  proceeded  upon  no  scientific  plan  to 
effect  comprehensive  reforms  of  either  substantive 
law  or  of  the  law  of  procedure. . 

Such,  roughly  sketched,  was  the  general  condi- 
tion of  law  reform  when  the  late  David  Dudley 
Field  entered  upon  the  work  of  law  amendment  in 
this  country.  It  seems  to  me  that  the  career  of  Mr. 
Field  illustrates  several  phases  of  the  subject  under 
discussion.  For  this  reason,  as  well  as  because  it  is 
proper  that  somc  uotice  should  be  taken  in  this 
body  of  the  labors  of  this  eminent  man,  at  one  time 
the  president  of  this  association,  I  shall  refer  for  a 
few  moments  to  the  main  work  of  his  life  and  en- 
deavor to  draw  from  it  the  lessons  it  teaches.  In 
my  judgment  no  mere  doctrinaire  or  closet  student 
of  our  technical  system  of  law  is  capable  of  wise 
and  well-directed  efforts  to  amend  it.  This  must 
be  the  work  of  practical  lawyers.  Mr.  Field  had 
this  needed  qualification,  for  he  was  throughout  his 
long  career  at  the  bar  a  busy  and  active  practi- 
tioner. 

When  Mr.  Field  commenced  his  work  of  law  im- 
provement, the  gap  between  the  law  as  it  existed 
and  what  the  welfare  of  the  community  required, 
especially  in  the  law  of  procedure,  was  very  wide. 
The  system  of  pleading  and  procedure  had  grown 
to  be  so  technical  as  to  defeat  in  many  coses  the 

cause  of  justice.     This  was  eminently  true  of  th.e 
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common  law  system  of  pleading  and  procedure,  and 
even  the  system  of  equity  was  equally  open  to  the 
reproach  of  undue  technicality  and  of  intolerable 
delays.     The  need  for  a  cheaper,  simpler  and  more 
expeditious  procedure  at  law  and  in  equity  had  be- 
come a  crying  want.     Mr.  Field,  if  he  did  not  origi- 
nate the  idea,  clearly  put  himself  at  the  head  of  the 
movement  to  remedy  the  evil.     This  he  did  at  an 
early  stage  in  his  professional  life,  and  to  this  as 
well  as  to  the  codification,  looking  to  improvement 
in  criminal  law  and  procedure,  as  well  as  in  sub- 
stantive law,  he  gave  without  ceasing,  being  instant 
in  season  and  out  of  season,  more  than  fifty  years  of 
his  active  career.     He  advocated  the  principle  of 
codification  everywhere.     He  was  a  man  of  strong 
feelings  and  passions.     Every  man  of  real  force  is 
so,    almost   necessarily.     He   therefore   fought   for 
codification ;  and  he  fought  with  dauntless  courage 
everbody  who  opposed  him.     We  may  .think  that  he 
unduly  estimated  the  scope,  the  value  and   the  be- 
neficence of  codification.     He  may  have  done  so. 
Effective  and  true  reformers  are  apt  to  go  too  far. 
But  this  detracts  not  the  least  from  the  estimation 
in  which  he  is  justly  entitled  to  be  held  by  the  bar 
and  public.     I  do  not  wish  to  surround  him  with  a 
haze  of  golden  panegyric.     He  does  not  need  it. 
Look  at  his  public  labors  in  municipal  and  interna- 
tional law,  extending  from  1839  to  1894,  and  what 
lawyer  in   this  country,  dead   or  living,  has  ever 
dedicated  half  as  many  years  as  he  to  conscientious 
efforts  to  improve  our  laws  and  jurisprudence.     In 
this  view  he  stands  without  a  peer.     Consider  the 
success  which  has  crowned  his  work  in  this  country 
and  in  England  and  in  the  English  colonies,  and  his 
career  is  strikingly  distinctive.     True  some  of  his 
schemes   of   law   amendment   failed   of    adoption, 
those  more  especially  relating  to  the  codification  of 
the  common  law,  but  he  seized  upon  one  principle 
which  he  made  eminently  successful  and  which  in 
turn  made  him  famous  and  justly  so,  namely,  the 
simplification  of  the  law  of  procedure.    fThe  New 
York  Code  of  1848,  in  substance  or  principle,  Mr. 
Field  lived  to  see  adopted  in  a  large  majority  of  the 
States  and  Territories  of   the   Union,  and   in   the 
Judicature  Act  of  1878  of  the  British  Parliament. 

Mr.  Field  had  lofty  professional  ideals  of  the 
lawyer's  duty  toward  the  law.  Love  of  the  pecu- 
niary gains  of  his  calling,  though  he  was  not  insen- 
sible to  them,  was  yet  ever  subordinate  in  his  regard 
to  those  public  labors  which  he  felt  that  he  owed  to 
his  profession  and  the  law.  Although  in  active 
practice  in  a  great  metropolitan  centre  for  over  sixty 
years,  he  accumulated  no  more  than  some  contem- 
porary men  at  the  English  bar  and  perhaps  some  in 
the  same  city  have  done  in  less  than  a  tenth  of  the 
same  period.  But  it  may  be  said  that  he  was  am- 
bitious, that  his  ambition  was  boundless  and  that 


this  was  his  incentive.  Be  it  so.  So,  doubtless,  it 
was.  Exercised  for  worthy  ends,  this,  so  far  from 
being  the  last  infirmity,  is  the  highest  quality  of 
noble  minds.  Nor  had  official  place,  either  for  the 
conspicuousness  which  attracted  and  was  flattered 
by  the  public  gaze,  or  for  the  power  which  men  of 
lower  aims  who  live  Only  in  the  present,  love  to 
wield,  any  controlling  charms  for  him.  His  eye 
was  lifted  higher  and  was  fixed  chiefly  on  the  gen- 
erations who  should  come  after  him.  Of  the  present 
he  regarded  himself,  if  I  may  so  phrase  it,  as  a  tenant 
for  life,  but  with  a  reversion  in  fee  in  the  limitless 
future.  Cheerful  in  the  prolonged  autumn  of  his 
days,  he  had  for  nearly  a  generation  seen  the  "  leaves 
fall  over  the  roots  of  the  tree  of  '  life,'  but  this  as  he 
looked  above  only  gave  to  his  vision  a  freer  and 
more  unobstructed  view  of  the  past  and  future. 
With  great  felicity  of  expression,  Sir  Walter  Scott 
makes  Kemble,  on  finally  leaving  the  Edinburgh 
stage,  say  he  hoped  to  enjoy 

"  Some  space  between  the  theatre  and  the  grave; 
"That  like  the  Roman  In  the  Capitol, 
"  I  may  adjust  my  mantle  ere  I  fall." 

Such,  too,  was  Mr.  Field's  hope,  doomed  however 
to  disappointment.  On  his  return  from  Europe, 
only  three  or  four  days  before  lie  passed  beyond  the 
range  of  our  mortal  vision,  he  was  reported  to  have 
said,  in  answer  to  the  question  what  he  intended  to 
do,  that  he  expected  to  spend  the  coming  summer 
in  the  Bcrkshires  at  work  on  his  autobiography,  and 
that  his  one  great  ambition  was  to  have  his  codes 
adopted  all  over  the  English-speaking  world.  AH 
old  men  live  in  the  past,  and  to  (his  Mr.  Field,  who 
had  crossed  the  Delectable  Mountains  and  was 
already  in  the  country  of  Beulah,  was  no  exception. 
It  was  natural  that  he  should  love  to  survey,  in  the 
serene  evening  of  his  days,  the  toils  and  labors 
which  had  marked  his  active  life  and  the  successes 
with  which  these  had  been  rewarded.  But  only 
men  of  the  higher  type  can  turn  as  turn  he  did, 
to  the  future,  see  it  spread  itself  out  before  their 
enraptured  gaze,  feel  themselves  fanned  by  its  in- 
toxicating breezes,  behold  its  sunlit  heights  and 
proudly  feel  that  it,  too,  is  their  inheritance. 

With  this  let  us  contrast  the  life  and  professional 
career  of  an  eminent  English  contemporary  of  Mr. 
Field's  earlier  life.  I  refer  to  Sir  William  Follett, 
who  in  his  day  was  as  distinctly  the  leader  of  the 
bar  as  was  Lord  Erskine  in  his.  The  picture  has 
been  drawn  by  Sir  William's  own  friend,  the  accom- 
plished Talfourd,  who  in  his  "Vacation  Rambles," 
tells  us  that  there  was  brought  to  him  in  1846,  when 
on  bis  journey  through  Italy,  the  usual  register  of 
visitors,  and  that,  turning  over  its  pages,  he  was 
startled  by  the  name  of  Sir  William  Follett  written 
in  tremulous  characters  just  before  his  death,  which 
had  occurred  but  a  short  time  before  Talfourd  saw 
his  signature.  After  reviewing  Follett's  professional 
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career,  usually  pronounced  bo  brilliant,  Talfonrd 
mournfully  iuquired,  "what  remains?"  And  he 
answered,  "a  name  dear  to  the  affections  of  a  few 
friends;  a  waning  image  of  a  modest  and  earnest 
speaker,  though  decidedly  the  head  of  the  common 
law  bar;  and  the  splendid  example  of  a  success 
embodied  in  a  fortune  of  £200,000  acquired  in  ten 
years,  the  labors  of  which  hastened  the  extinction 
of  his  life;  these,"  he  added,  "these  are  all  the 
world  possesses  of  Sir  William  Follett.  To  man- 
kind, to  his  country,  to  his  profession,  he  left 
nothing;  not  a  measure  conceived,  not  a  danger 
averted,  not  a  principle  vindicated;  not  a  speech 
intrinsically  worth  preservation;  not  a  striking 
image,  nor  an  affecting  sentiment;  in  his  death 
the  power  of  mortality  is  supreme.  How  strange 
—  how  sadly  strange  — that  a  course  so  splendid 
should  end  in  darkness  so  obscure." 

Follett  did  not  discharge  the  debt  he  owed  to  his 
profession,  and  therefore  did  not  answer  to  the 
completest  professional  ideal  of  the  lawyers.  Mr. 
Field  not  only  paid  the  debt  due  to  his  profession, 
but  overpaid  it  and  thus  became  its  creditor,  and  in 
this  answered  more  fully  than  lawyers  like  Follett 
the  professional  ideal. 

In  the  report  on  legal  education  before  mentioned 
it  appears  that  there  are  over  fifty  law  schools  in  the 
United  8tates,  having  a  membership  of  more  than 
six  thousand  students  —  the  committee  not  having 
the  means  of  ascertaining  the  number  of  students 
who  were  pursuing  their  studies  in  private  offices 
outside  of  the  law  schools.  I  fully  concur  in  the 
following  observations  of  the  committee.  Their 
soundness  will  not  be  questioned,  I  think,  by  any 
one  who  hears  me:  "The  mind  of  the  lawyer  is  the 
essential  part  of  the  machinery  of  justice;  no 
progress  or  reforms  can  be  made  until  the  lawyers 
are  ready.  Their  influence  at  the  bar,  on  the  bench 
and  in  legislation  is  practically  omnipotent." 

The  following  observation  seems  to  me  to  be 
specially  weighty  and  important:  "The  progress  of 
the  law  means  the  progress  of  the  lawyer,  not  of  a 
few  talented  men  who  are  on  the  outposts  of  legal 
thought,  but  the  great  army  of  the  commonplace 
who  contribute  the  majority  of  every  occupation. 
What  the  lawyers  do  not  understand  or  what  they 
pronounce  visionary  or  impracticable  will  not  be  ac- 
cepted by  the  Legislatures  or  courts  of  the  country." 

It  is  no  part  of  my  purpose  to  offer  any  observa- 
tions upon  the  methods  of  law  instruction,  much 
less  upon  the  different  or  competing  methods  of 
such  instruction.  Doubtless  the  method  of  teach- 
ing law  or  how  it  can  best  be  taught  is  an  import- 
ant subject,  but  it  is  not  all  important.  It  is  wise 
to  discuss  and  consider  it,  but  it  would  not  be  wise 
to  let  it  engross  our  whole  or  even  chief  attention. 
What  Pope  said  of  forms  of  government  may,  I 
think,  be  said  with  much  more  justness  of  methods 


of  teaching:  "That  which  is  best  administered  is 
best."  The  man  whom  nature  designed  to  be  a 
teacher  of  law  will,  despite  theories,  teach  it  after 
his  own  manner.  He  will  impress  his  own  person- 
ality upon  his  work.  It  is  the  man,  not  tire  method, 
that  tells.  The  crucial  test  is  whether  the  teacher 
can  inspire  a  living  interest  in  the  student  and  get 
from  him  the  best  work  that  in  him  lies;  for,  after 
all,  the  student  must  himself  do  the  work  and  the 
thinking  which  shall  accomplish  him  in  the  learn- 
ing of  his  profession.  Vastly  more  important 
therefore  than  the  methods  of  teaching  is  the 
course  of  instruction  or  the  branches  to  be  taught. 
This  general  subject  is  very  fully,  and,  I  need  not 
say,  ably  discussed  in  the  report  of  the  committee 
on  legal  education  of  this  association,  submitted  in 
1802.  After  reviewing  the  course  of  instruction  in 
the  law  schools  of  this  couutry  (and  it  is  substan- 
tially the  same  in  all  of  them)  the  committee  say: 

"It  is  eviilent  that  the  course  of  study,  with  a  very  few  ex- 
ceptions. Is  confined  to  the  branches  of  practical  private  law 
which  a  student  finds  of  use  in  the  first  years  of  his  practice. 
It  is  a  technical  or  philosophic  view  of  the  law  which  is  taught. 
It  may  be  said  of  all  our  law  schools  that  the  instruction  Is  too 
technical .  It  Is  not  elementary  enough.  The  view  of  the  law 
presented  to  the  student  is  technical,  rather  than  scientific  or 
philosophical." 

What  is  meant  by  the  course  of  instruction  being 
confined  to  private  law  which  the  student  will  find 
of  practical  use  in  the  earlier  years  of  his  practice, 
may  be  illustrated  by  the  course  of  instruction  in 
what  is  justly  regarded  as  one  of  the  very  foremost 
law  schools  of  this  country,  that  of  Harvard  Uni- 
versity. I  select  it  for  illustration  because  of  the 
deserved  eminence  of  the  school  and  because  it 
covers  all  of  the  studies  embraced  in  a  three  years' 
term.  The  following  synopsis  I  assume  to  be  cor- 
rect, being  taken  from  the  above-mentioned  report 
of  the  committee  on  legal  education: 

"Law  School  of  Harvard  University,  Cambridge,  Mass,  nine 
instructors,  308  students,  44  graduates;  36  weeks  in  school  year. 

"Course  of  study:  First  year.  — Contracts,  108  hours;  crimi- 
nal law  and  "procedure,  72  hours;  property,  72  hours;  torts,  72 
hours;  civil  procedure  at  common  law,  36  hours.  Books  used; 
Laugdell's  Cases  on  Contracts;  Chapin's  Cases  on  Criminal 
Law;  Gray's  Cases  on  Property,  vols.  1  and  2;  Ames'  Cases  on 
Torts;  Ames'  Cases  on  Pleading. 

"8econd  year.— Agency,  72  hours;  bills  of  exchange  and 
promissory  notes,  72  hours ;  law  of  carriers,  72  hours;  contracts, 
72  hours;  evidence,  72  hours;  Jurisdiction  and  procedure  in 
equity.  72  hours;  property,  72  hours;  sales  of  personal  prop, 
erty,  72  hours;  trusts,  72  hours.  Books  used:  Ames' Cases  on 
Bills  and  Notes,  Keener's  Cases  on  Quasi  Contracts,  Langdell's 
Cases  in  Equity  Pleading,  dray's  Cases  In  Property,  vols.  3  and 
4,  Langdell's  Cases  on  Sales,  Ames'  Cases  on  Trusts. 

"Third  year.—  Constitutional  law,  72  hours;  corporations,  72 
hours ;  jurisdiction  and  procedure  in  equity,  72  hours ;  partner- 
ship, 72  hours;  property,  72  hours;  surety  and  mortgage,  72 
hours.  Books  used  :  Ames'  Cases  on  Partnership,  Gray's  Cases 
on  Property ,  vols.  5  and  6. 

"Extra  courses.— Patent  law,  10  lectures;  peculiarities  of 
Massachusetts  law  and  practice,  2  hours  a  week. 

"  Admission  and  methods  of  instruction .—  Applicant*  for  ad- 
mission not  graduates  of  a  college  are  examined  in  Latin 
(CfEBar,  Cicero),  Blackstone's  Commentaries.  Every  student 
who  has  been  In  the  school  one  year  or  more  has  an  opportunity 
each  year  of  arguing  in  a  case  before  one  of  the  professors  in  a 
moot  court." 
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The  subjects  taught  and  the  books  used  show 
more  clearly  than  any  general  description  the  in- 
tensely technical  and  practical  character  of  the 
course  of  instruction.  This  may  stand,  as  I  think, 
as  the  general  model  or  even  highest  type  of  legal 
instruction  in  this  country. 

I  agree  in  the  main  with  the  spirit  of  the  criti- 
cisms of  the  committee  which  I  have  quoted  above, 
but  I  would  phrase  my  own  views  in  somewhat  dif- 
ferent language.  I  insist,  for  I  believe  it  to  be  truei 
that  the  stereotyped  course  of  legal  instruction  in 
this  country  is  defective,  not  so  much  for  what  it 
contains  as  for  what  it  omits.  It  is  defective  in 
that  no  adequate  provision  is  made  for  instruction 
in  historical  and  comparative  jurisprudence,  and  in 
the  literature,  science  and  philosophy  of  the  law  — 
in  what  may  perhaps  be  compendiously  expressed 
as  "'general  jurisprudence."  If  this  is  what  the 
committee  means  by  the  expression  that  the  course 
of  instruction  is  too  technical,  I  agree  to  it.  But  it 
is  to  be  remembered  that  it  is  of  the  essence  of  our 
legal  systems  that  they  are  in  their  historical  devel- 
opment and  nature  technical,  and  so  far  as  they  are 
so,  instruction,  to  be  adequate  and  thorough,  must 
itself  be  technical,  and  in  an  important  sense  it  is 
not  predicable  of  it  that  it  is  too  technical.  Having 
in  view  the  circumstances  which  surround  the  sub- 
ject of  legal  education  in  this  country,  I  approve 
the  wisdom  of  the  general  course  of  instruction  in 
our  law  schools,  so  far  as  it  gives  chief  attention  to 
the  usual  and  enumerated  branches  of  practical  pri- 
vate law.  But  I  still  insist  that  it  is  defective  in  the 
want  of  adequate  instruction  in  the  history  and  the 
literature  of  the  law  and  in  what  I  call  for  short 
"general  jurisprudence." 

Great  lawyers  like  Coke  and  Blackstone  and 
Eldon  may  be  made  by  the  current  methods;  but 
the  growth  of  greater  lawyers  like  Hale,  Bacon  and 
Mansfield,  who  in  their  day  wisely  amended  and 
improved  the  law,  and  who  represent  the  higher 
professional  ideals,  is  not  adequately  promoted  or 
encouraged  by  the  existing  course  or  methods  of 
law  instruction  in  the  law  schools  in  this  country. 
1^1  fully  realize  that  to  set  up  an  impracticable 
standard  defeats  the  object  sought.  Nevertheless 
I  insist  that  it  is  entirely  practicable  for  our  law 
schools  to  enlarge  and  liberalize  the  scope  of  their 
instruction  by  requiring  at  least  one  hundred  hours 
of  the  course  to  be  given  specifically  to  the  subjects 
which  I  have  above  ventured  to  indicate  as  essential 
to  any  well  ordered  course  of  instruction  that  makes 
any  just  claim  to  being  adequate  or  complete. 

And  this  view  it  is  the  sole  practical  point  of  this 
paper  to  urge  and  enforce,  to  the  end  that  the  gen- 
erations of  lawyers  who  shall  come  after  us  may  be 
adorned  more  abundantly  than  else  had  been  with 
examples  of  the  highest  and  truest  professional  ideals. 


And  to  this  end,  moreover,  I  should  be  glad  to 
see  the  members  of  the  section  on  legal  education 
take  the  initiative  by  recommending  the  American 
Bar  Association  to  adopt  a  resolution  in  substance 
that  in  its  judgment  adequate  instruction  in  histori- 
cal, comparative  and  general  jurisprudence  is  an  es- 
sential part  of  a  thorough  course  of  legal  education, 
and  that  accordingly  it  recommends  to  all  of  the 
law  schools  of  the  country  that  such  instruction 
should  be  made  a  distinct  and  specific  branch  of  the 
course  of  required  study  therein. 


WITNESSES'    PROTECTION    SOCIETY    IN 
ENGLAND. 

To  the  Editor  of  the  Brief.  , 

"You  very  cogently  sum  up  the  position  of  a 
witness  iu  our  courts  of  law  when  you  write:  '  The 
solicitor  badgers  him,  counsel  harasses  him,  the 
judge  snubs  him.' 

"  If  your  description  of  a  witness's  experience  be 
a  true  one,  and  I  maintain  that  it  is  substantially  a 
correct  version,  does  it  not  show  that  a  society  such 
as  ours  is  a  very  necessary  one  to  give  moral  and 
practical  support,  not  only  to  so-called  contumacious 
witnesses,  but  also  to  agitate  by  every  lawful  means 
to  get  our  courts  of  law  so  altered  that  it  may  be 
possible  for  free-born  English  people  to  be  able  to 
go  into  the  witness-box  and  to  feel  assured  that 
they  will  receive  from  judge,  counsel,  and  jury  the 
civility,  politeness,  and  courtesy  which  is  the  birth- 
right of  every  respectable  person? 

"  The  law  which  gives  such  unfair  and  unequal 
advantages  to  counsel  is  utterly  wrong,  and  requires 
radical  amendment. 

"  Why  should  advocates  be  licensed  libertines  in 
slander  in  their  relation  to  witnesses? 

"  Why  should  they  be  permitted  to  put  insulting, 
untrue  questions  to  witnesses? 

"  Why  should  a  witness,  when  stung  to  retort  with 
a  smart  repartee,  be  told  that  he  '  must  not  cross- 
examine  counsel? ' 

"  At  the  present  time  no  man  or  woman's  char- 
acter is  safe,  however  honorable  they  may  be,  in  the 
witness-box. 

"  From  the  manner  in  which  the  majority  of  ad- 
vocates treat  witnesses,  one  would  imagine  that  the 
advocate  is  the  judge  and  the  witness  is  the  prisoner 
charged  with  some  heinous  crime. 

"  Little  wonder  is  it  that  thousands  of  people 
forego  their  just  and  equitable  claims  rather  than 
subject  themselves  to  the  intolerable  torture  of 
mental  vivisection  at  the  hands  of  counsel  who  use 
the  privilege  of  cross-examination  rather  'as  the 
dagger  of  the  assassin  than  the  arrow  of  the  war- 
rior.' 

"J.  P.  Bacon  Phillips, 
"Hon.    See.    Witnetteti1   Protection    Society    and 
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Jk-ltettJiicts  ort  Recent  geciatotiB. 

Carriers  —  injury  to  passenger —  runaway 

HORSES    -PRESUMPTION    OF   NEGLIGENCE. — In    Blldd 

v.  United  Carriage  Co.,  35  Pac.  Rep.  660,  which 
waa  an  action  against  a  carrier,  operating  coaches 
for  injuries  to  a  passenger,  the  Supreme  Court  of 
Oregon  holds  that  evidence  that  the  horses  ran  and 
kicked  and  that  the  driver  lost  all  control  over  them, 
raises  a  presumption  that  defendant,  in  disregard  of 
its  duty,  provided  wild  and  unsafe  horses  and  a 
careless  and  incompetent  driver;  and  also  holds 
that  such  carrier  is  not  relieved  from  liability  for  an 
injury  caused  by  driving  a  team  over  an  unsafe  road 
by  showing  that  the  injured  passenger  directed  him 
to  drive  over  such  road. 

Carriers  op  passengers  —  failure  to  stop  at 
station.  — It  is  a  "just, and  hgal  excuse  "  for  not 
stopping  at  a  station  to  let  off  three  passengers — 
laborers  who  had  been  drinking — that  it  was  after 
dark,  the  snow  was  deep  and  drifting,  that,  as  the 
engineer  and  conductor  knew,  a  freight  train  was 
close  behind,  and  the  only  place  near  the  station 
where  they  could  stop  without  danger  of  being 
stalled  by  the  snow  was  on  a  bridge  and  elevated 
track.  Reed  v.  Duluth,  S.  S.  &  A.  Ry.  Co.  (Mich.), 
59  N.  W.  Rep.   144. 

carriers.  —Employees  on  a  street  car  have 

a  right  to  assume  that  a  passenger,  in  alighting  from 
the  car  in  broad  daylight,  will  notice  au  excavation 
in  the  street,  caused  by  the  removal  of  paving 
blocks;  and  the  company  is  not  chargeable  with  neg- 
ligence because  they  stop  ped  the  car  near  the  exca- 
vation, or  because  they  failed  to  caution  the  passen- 
ger as  to  the  condition  of  the  street.  Bigelow  v. 
West  End  St.  Ry.  Co.  (Mass.),  37  N.  E.  Rep.  367. 

Contempt  of  court  —  erroneous  order. —  It  is 
no  excuse  for  contempt  of  any  order  of  court  that 
the  order  is  founded  on  error  of  law  or  fact.  The 
error  must  be  questioned  by  direct  proceedings  to 
review  the  order,  not  by  disobedience.  Forrest  v. 
Price  (N.  J.),  29  Atl.  Rep.  215. 

Corporation  —  appointment  of  receiver. — 
Where  funds  of  a  corporation  were  attached  by 
plaintiffs,  and  subsequently  a  bill  for  a  receiver  was 
filed,  and  a  receiver  appointed,  and  the  funds  were 
"  paid  over  to  the  receiver,  by  order  of  court,  with- 
out prejudice  to  the  rights  of  attaching  parties,  the 
claims  of  plaintiffs,  if  allowable  to  be  proved,  should 
be  preferred,  to  the  extent  of  the  property  attached. 
Page  v.  Supreme  Lodge,  Knights  and  Ladies  of 
Protection  (Mass.),  37  N.  E.  Rep.  369. 

Criminal  evidence  —  homicide  -  res  gest/k. — 
Declarations  by  deceased  to  the  police  surgeon 
who  dressed  his  wounds  after  he  had  been  carried 
across  the  street  from  where  he  was  wounded,  and 
while  his  wounds  were  being  dressed,  as  to  who 


stabbed  him  are  admissible  as  part  of  the  ret  ge»ta. 
Commonwealth  v.  Werntz  (Penn.),  29  Atl.  Rep.  272. 

Judgment  —  audita  quurkla.  —  A  judgment 
debtor  who  has  been  compelled  to  pay  the  judgment 
by  the  assignment  thereof  cannot  maintain  audita 
querela  to  recover  the  amount  so  paid  against  the 
judgment  creditor,  who  had  nothing  to  do  with 
the  enforcement  of  the  judgment,  and  who  received 
nothing  thereunder.  Radcliffe  v.  Barton  (Mass.), 
37  N.  E.  Rep.  373. 

New  trial — offer  to  bribe  juror. — The  fact 
a  juror  was  offered  a  bribe  by  a  person  not  an  agent 
of  the  prevailing  party,  it  appearing  from  the  juror's 
affidavit  setting  out  the  fact  that  he  was  not  in- 
fluenced thereby,  is  not  ground  for  a  new  trial. 
Clay  v.  City  Council  of  Montgomery  (Ala.),  14 
South.  Rep.  646. 

Specific  performance. — A  deed  which  has  been 
delivered  in  escrow  pending  the  fulfillment  of  the 
contract  of  purchase  is  not  the  basis  of  an  action  to 
enforce  the  specific  performance  of  the  contract, 
since  a  deed  cannot  he  itself  the  contract  for  its 
own  execution. — Davis  v.  Talbot  (Ind.),  36  N.  E. 
Rep.  1098. 

Trespass  to  realty — telephone  companies — 
municipal  corporations. — A  telephone  company, 
invested  with  the  power  of  eminent  domain,  and 
authorized  by  law  to  erect  poles  and  stretch  wires 
through  the  streets  of  a  city,  was  required  by  ordi- 
nance to  remove  its  poles  and  wires  from  a  street  to 
the  adjoining  sidewalk.  In  doing  so,  it  was  neces- 
sary to  trim  certain  trees,  and  this  was  done  by  the 
servants  of  the  company,  under  the  direction  of  a 
city  officer.  Held,  that  the  company  was  not  liable 
therefor  to  an  action  of  trespass  by  the  owner  of  the 
trees,  since  the  act  was  done  under  lawful  authority. 
Southern  Bell  Telephone  &  Telegraph  Co.  v.  Con- 
stantine,  U.  8.  Cir.  Ct.  of  App.,  61  Fed.  Rep.  61. 

Vesdor  and  purchaser  —  incumbrance  by 
easement. —  A  grantee  of  land  which  is  incum- 
bered by  a  right  of.  way  or  other  easement  takes  it 
burdened  with  such  incumbrance,  and  will  not,  as 
a  rule,  be  entitled  to  recover  damages  therefor. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Shepherd  (Neb.),  58 
N.  W.  Rep.  188. 

Water-course — diversion. —  A  natural  depres- 
sion in  the  soil,  down  which  surface  water  flowed 
in  a  state  of  nature,  forming  swamps  in  places,  and 
carrying  water  the  greater  part  of  the  year,  and  into 
which  a  flowing  well  was  afterward  drained,  insur- 
ing a  flow  of  living  water  at  all  seasons  of  the  year, 
is  a  water-course;  and  an  upper  riparian  owner  will 
be  enjoined  from  diverting  the  flow  of  the  water  at 
the  suit  of  a  lower  owner.  Rummell  v.  Lamb 
(Mic.,),59N.W.Re^,t167.byQ00; 
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CRIMINAL    TRIALS-WHEN  BILL  OF  EX- 
CEPTIONS MUST  BE  SERVED. 

new  york  court  of  general  8ession8,  june.  18w. 

People  v.  Lunqite. 

MOTION  for  ten  days'  time  to  prepare  and  file  a 
bill  of  exceptions. 

Smyth,  Recorder.  The  defendant  was  convicted 
of  the  crime  of  criminally  receiving  stolen  prop- 
erty on  the  21st  of  March,  1894,  and  was  sub- 
sequently, on  the  80th  day  of  March  following, 
sentenced  to  imprisonment  in  the  State  prison  for 
the  term  of  one  year  and  six  months. 

No  motion  was  made  on  his  behalf  after  the  ren- 
dition of  the  verdict  in  arrest  of  judgment  or  for  a 
new  trial,  and  no  bill  of  exceptions  was  proposed  or 
settled  at  the  trial,  nor  has  any  bill  of  exceptions 
been  even  prepared  or  served  upon  the  district  at- 
torney up  to  the  present  time,  nor  was  the  court 
applied  to  to  extend  the  time  to  prepare  and  serve  a 
bill  of  exceptions,  nor  has  the  time  been  enlarged 
to  do  so  by  consent  of  the  parties. 

The  defendant  now  moves  for  an  order  granting 
hiin  ten  days  from  the  entry  of  said  "  order  "  in 
which  to  serve  his  proposed  bill  of  exceptions 
herein,  and  such  further  other  relief  as  to  the  court 
may  seem  just. 

Section  455  of  the  Code  of  Criminal  Procedure 
provides  that  exceptions  may  bo  taken  by  the  de- 
fendant to  a  decision  of  the  court  upon  a  matter  of 
law  by  which  his  substantial  rights  are  prejudiced, 
and  not  otherwise,  in  any  of  the  following  cases: 

1.  In  disallowing  a  challenge  to  the  panel  of  the 
jury. 

2.  In  admitting  or  rejecting  testimony  on  the 
trial  of  a  challenge  for  actual  bias  to  any  juror  who 
participated  in  the  verdict,  or  in  allowing  or  disal- 
lowing such  challenge. 

3.  In  admitting  or  rejecting  witnesses  or  testi- 
mony, or  in  deciding  any  question  of  law,  not  a 
matter  of  discretion,  or  in  charging  or  instructing 
the  jury  upon  the  law,  on  the  trial  of  the  issue. 

Section  456  provides  by  whom  the  exceptions  are 
to  be  settled  and  how  filed,  and  section  457  pro- 
vides that  the  bill  of  exceptions  must  be  settled  at 
the  trial  unless  the  court  otherwise  directs.  If  no 
such  direction  be  given,  the  point  of  the  exceptions 
must  be  particularly  stated  in  writing  and  delivered 
to  the  court,  and  must  be  immediately  corrected  or 
added  to  until  it  is  made  conformable  to  the  truth; 
and  by  section  458  it  is  directed  that  if  the  bill  of 
exceptions  be  not  settled  at  the  trial,  it  must  be 
prepared  and  served  within  five  days  thereafter 
upon  the  district  attorney,  who  may  within  five 
days  serve  upon  the  defendant  or  his  counsel  the 
amendments  thereto.  The  defendant  may  then, 
within  five  days,  serve  the  district  attorney  with  a  I 


notice  to  appear  before  the  presiding  judge  of  the 
court  at  a  specified  time,  whether  in  or  out  of 
court,  not  less  than  five  nor  more  than  ten  days 
thereafter,  to  have  the  bill  of  exceptions  settled, 
and  that  at  the  time  appointed  the  judge  must  set- 
tle and  sign  the  bill  of  exceptions. 

By  section  460  the  time  for  preparing  the  bill  of 
exceptions  and  the  amendments  thereto,  or  for  set- 
tling the  same,  may  be  enlarged  by  consent  of  the 
parties  or  by  the  presiding  judge  or  by  a  judge  of 
the  Supreme  Court,  but  by  no  other  officer;  and 
section  461  provides  that  if  the  bill  of  exceptions  be 
not  served  within  the  time  prescribed  in  section 
468,  or  within  the  enlarged  time  therefor,  as  pre- 
scribed in  the  last  section,  namely,  460,  the  excep- 
tions arc  deemed  abandoned. 

The  defendant  has  failed  to  comply  with  the  pro- 
visions of  any  of  the  sections  above  cited,  and  no 
proper  or  reasonable  excuse  has  been  presented  for 
his  not  doing  so.  It  seems  to  me  therefore  that  as 
the  bill  of  exceptions  was  not  presented  on  the  trial 
nor  within  five  days  thereafter,  and  the  time  for 
preparing  it  has  not  been  enlarged  by  consent  of 
the  parties  or  by  the  judge  who  presided  at  the 
trial,  this  motion  must'  now  be  denied. 


FACTS  ABOUT  THE  UNITED  STATES 
SUPREME  COURT. 

THERE  have  been  fifty-nine  judges  of  the  Su- 
preme Court  of  the  United  States  since  its  es- 
tablishment in  1789.  There  have  been  eight  chief 
justices.  Jay  of  New  York,  Rutledge  of  South 
Carolina,  Elsworth  of  Connecticut,  Marshall  of  Vir- 
ginia, and  Taney  of  Maryland,  l>efore  the  close  of 
the  civil  war  (all  eastern  men),  and  Chase  of  Ohio, 
Waite  of  Ohio,  and  Fuller  of  Illinois  (all  western 
men),  since.  All  the  early  chief  justices  came  from 
seaboard  States.  Massachusetts,  which  has  enjoyed 
other  civic  honors  under  the  government,  has  never 
had  a  chief  justice  of  the  United  States  Supreme 
Court.  Two  judges  served  thirty-four  years  each — 
Marshall  of  Virginia  and  Story  of  Massachusetts. 
Delaware  and  Vermont  of  the  original  States  and 
Indiana  of  the  new  States  never  had  a  judge  in  this 
court.  Louisiana  never  had  a  judge  until  President 
Cleveland  appointed  Senator  White.  New  York 
has  had  a  judge  on  the  bench  since  1845,  but  has 
one  no  longer,  Mr.  Cleveland  having  appointed  a 
Louisiana  man  to  the  vacancy  on  the  New  York 
circuit. — New  York  Sun. 


The  validity  of  calls  made  a  British  corporation  for 
unpaid  stock  is  to  be  determined  by  the  British 
law.  American  Pastoral  Co.  v.  Ourney,  U.  S.  C. 
C.  (Mo.),  61  Fed.  Rep.  41. 
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by  eating  the  leaves  of  the  ewe  tree  which  grew 
upon  the  land  of  the  defendant  joining  the 
plaintiff's  field,  and  no  part  of  which  tree  grew 
over  the  plaintiff's  land,  although  some  of  the 
branches  could  be  reached  by  the  horse  stretch- 
ing its  neck  over  a  ditch  which  belonged  to  the 
defendants,  and  which  divided  their  land  from 
the  plaintiff's.  The  Crowhurst  case  and  the  one 
under  consideration  were  similar  in  facts  except 
in  so  far  as  the  position  of  the  ewe  tree  in  rela- 
tion to  the  line  between  the  lands  of  the  parties 
was  concerned.  The  defendant  in  the  Cr<nu- 
hurst  case  was  held  liable  because  he  main- 
tained a  poisonous  tree  in  such  a  position  that 
its  branches  extended  over  the  land  of  the 
plaintiff,  while  in  the  present  case  the  branches 
were  quite  a  distance  from  the  boundary  line, 
although  not  separated  from  the  plaintiff's 
property  by  a  fence.  Judge  Charles,  in  writing 
the  opinion,  says  that  it  is  urged  on  the  appeal 
that  the  tree  was  something  in  the  nature  of  a 
nuisance,  and  that  the  growing  of  this  ewe  tree 
so  near  the  boundary  was  actionable  in  case 
damages  resulted.  In  the  matter  of  Townsend 
v.  Wathen,  9  East,  277,  it  was  held  that  a  man 
who  placed  traps  baited  with  flesh  on  his  own 
ground  so  near  the  premises  of  another  that 
dogs  kept  on  his  neighbor's  premises  must 
probably  be  attracted  by  their  instinct  into  the 
traps  and  be  injured  by  them,  is  liable.  But  in 
the  present  case  the  plaintiff  was  bound  to  keep 
his  horse  from  his  neighbor's  land,  and  there 
was  no  duty  on  the  defendant  to  take  precau- 
tions as  if  the  tree  were  a  nuisance.  Judge 
Collins,  in  writing  his  opinion,  also  holds  that 
the  planting  of  the  tree  near  the  boundary  line, 
although  not  extending  over  it,  does  not  con- 
stitute a  trap,  and  that  the  person  maintaining 
such  a  piece  of  property  is  not  liable  to  a 
stranger  for  loss  happening  to  his  property. 
Undoubtedly  if  a  ewe  tree  were  regarded  as  a 
trap  or  nuisance  the  law  would  be  that  the 
owner  must  maintain  a  protection  against  it, 
while  in  the  present  case  he  need  only  take 
such  measures  as  will  maintain  the  tree  wholly 
on  his  land,  and  in  a  position  where  it  will  not 
annoy  or  disturb  those  who  must  necessarily 
use  the  adjoining  property. 


The  Albany  Law  Journal. 

Albakt,  September  1,  189b. 


[All  communications  intended  for  the  Editor  should  be  ad- 
dressed simply  to  the  Editor  of  The  Albany  Law  Journal. 
All  letters  relating  to  advertisements,  subscriptions,  or  other 
business  matters,  should  be  addressed  to  The  Albakt  Law 
Joobwal  Compart.] 

AT  the  recent  meeting  of  the  American  Bar 
Association  Hon.  J.  Newton  Fiero,  at  the 
request  of  several  prominent  members  of  the 
association,  moved  that  the  president  appoint 
a  committee  to  investigate  into  the  expediency 
of  a  scheme  for  uniformity  in  legal  reporting, 
and  to  recommend  a  remedy  for  existing  diffi- 
culties. Mr.  Fiero,  in  his  report  to  the  New 
York  State  Bar  Association  in  1892,  recom- 
mended the  uniformity  of  reporting  decisions, 
which  was  adopted  by  the  publishers  of  the 
present  official  series  of  reports  of  the  State  of 
New  York.  It  is  therefore  peculiarly  fitting 
that  Mr.  Fiero  should  have  been  appointed 
one  of  the  members  of  this  committee  to  act 
practically  in  relation  to  reporting  the  decisions 
of  the  courts  of  the  different  States  which  is 
yearly  becoming  more  burdensome  to  the  pro- 
fession because  of  the  greater  and  increasing 
volume  of  reports.  The  committee  as  ap- 
pointed consists  of  Mr.  Fiero,  Hon.  Francis 
Rawle,  of  Philadelphia,  Hon.  John  F.  Dillon,  of 
New  York,  Edward  Otis  Hinkley,  of  Baltimore, 
and  W.  E.  Talcott,  of  Ohio.  The  result  of  the 
labors  of  this  committee  will  be  watched  with 
keen  interest  by  the  members  of  the  bar  of 
this  and  every  State. 


In  a  recent  issue  of  the  Law  Journal  we 
commented  on  the  decision  of  Lemmon  v.  Webb, 
as  recently  decided  in  England,  where  the 
question  determined  was  whether  a  party  had 
a  right  to  cut  the  overhanging  branches  of  a  tree 
belonging  to  an  adjacent  owner  without  notice 
to  him.  In  that  case  the  matter  of  Crowhurst  v. 
Burial  Board  of  Amersham  was  cited  as  the 
leading  authority,  as  it  is  also  in  the  action  of 
Pouting  v.  Noakes  et  a/.,  recently  decided  by 
the  Queen's  Bench  Division  in  England.  The 
latter  action  was  brought  to  recover  damages 
for  the  death  of  the  plaintiff's  horse  which  died 
VOL.  50  —  No.  9. 


An  interesting  and  novel  decision  has  been 
determined  by  the  General  Term  of  the  Third 
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Department,  in  the  matter  of  Springfield  Fire 
&•  Marine  Ins.  Co.  v.  Village  of  Keeseville. 
The  action  is  brought  by  the  insurance  com- 
pany, who  had  paid  the  party  insured  a  sum 
greater  than  the  plaintiff  clains  it  would  have 
been  if  the  defendant  had  supplied  sufficient 
water  to  extinguish  the  fire.  The  plaintiff 
alleges  that  it  is  a  fire  insurance  company 
licensed  to  do  business  within  this  State;  that 
it  has  paid  an  annual  tax  to  the  defendant  for 
the  privilege  of  having  the  protection  of  its 
water-works,  its  fire  department  and  its  appli- 
ances, and  that  the  insured  has  assigned  all  her 
rights  against  the  defendant  to  the  company. 
The  plaintiff  also  claims  that  the  excess  of  dam- 
ages caused  by  the  fire,  over  what  would  have 
resulted  if  the  defendant  had  furnished  an  ade- 
quate supply  of  water  is  the  sum  of  $4,150,  and 
that  the  defendant  had  wrongfully  and  negli- 
gently allowed  and  caused  its  water-works, 
pumps,  pipes  and  fire  appliances  to  be  and  remain 
out  of  repair,  "^he  question  comes  up  on  a  de- 
murrer; all  the  facts  are  therefore  assumed  and 
the  most  favorable  construction  is  allowed  in  re- 
gard to  the  allegations  of  the  plaintiff.  The 
opinion  holds  that  there  are  two  functions  of 
every  city,  one  governmental,  and  the  other  a 
business  power;  that  the  former  is  given  and 
used  for  public  purposes,  and  in  the  exercise  of 
those  powers  it  acts  as  a  municipal  corporation; 
that  the  latter  power  is  given  for  corporate 
purposes,  and  in  the  exercise  of  such  power, 
it  is  like  a  private  corporation  or  individual. 
This  has  been  held  in  the  case  of  Lloyd  v. 
Mayor,  5  N.  Y.  469  ;  Maximillian  v.  Mayor, 
62  id.  160;  Ham  v.  Mayor,  70  id.  459.  As 
a  governmental  corporation  it  is  not  respon- 
sible for  the  acts  of  its  officers  or  agents,  and 
the  maxim  respondeat  superior  does  not  apply. 
But  in  the  exercise  of  its  other  functions  it  is 
responsible  for  its  omission  to  perform  its  cor- 
porate duties  to  the  same  extent  as  a  natural 
person  would  be  under  the  same  circumstances. 
Conrad  \.  Ithaca,  16  N.  Y.  158;  Platts  v.  City 
of  Cohoes,  89  id.  219. 

Judge  Herrick,  who  writes  the  opinion,  holds 
that  supplying  water  is  not  a  necessary  public 
function  of  a  city,  but  is  merely  a  matter  of 
private  business,  citing  Long  Island  Water 
Supply  Co.,  30  Abb.  N.  C.  36,  and  asserts  that 
the  public  has  no  interest  in  this  function  of 
the  municipal  government   to    furnish   water 


since  individuals  must  pay  for  the  water  sup- 
plied them.  The  distinction  is  clearly  drawn 
between  the  liability  of  the  city  for  the  negli- 
gence of  its  fire  department  in  contra-distinction 
to  its  water-works.  Any  city  which  receives  rents 
for  supplying  water  may  have  absolute  control 
over  the  action  of  its  employees  connected  with 
the  water- works,  and  can  employ  and  discharge 
them  at  pleasure.  The  State  does  not  make  it  a 
duty  of  any  municipal  corporation  to  provide 
and  maintain  water-works  for  the  benefit  of  its 
citizens,  though  each  city  usually  has  control 
over  supplying  of  water.  The  judge  says  that 
municipal  corporations  would  use  a  greater  de- 
gree of  care  and  diligence  if  they  were  held  re- 
sponsible to  the  citizens  for  their  negligence  in 
matters  respecting  their  private  corporate  ex- 
istence, and  maintains  that  the  measure  of  duty 
resting  upon  a  municipal  corporation  in  respect 
to  its  streets,  sewers,  etc.,  has  not  always  been 
carefully  guarded,  for  the  doctrine  has  been 
frequently  reiterated  in  the  Court  of  Appeals 
that  there  is  no  absolute  guarantee  or  under- 
taking on  the  part  of  the  municipal  corporation 
that  its  streets  or  other  constructions  shall  at 
all  times  and  under  all  circumstances  be  in  a 
safe  and  proper  condition,  and  that  its  obliga- 
tion and  duty  extend  only  to  the  exercise  of 
reasonable  care  and  vigilance,  and  that  to 
create  liability  there  must  be  willful  misconduct 
or  culpable  neglect.  Hunt  v.  Mayor,  109  N.  Y. 
135;  Danaher  v.  Brooklyn,  119  id.  241.  In 
the  case  under  discussion  the  plaintiff's  assignor 
was  prevented  from  using  the  water  that  she 
was  entitled  to,  that  she  had  paid  to  receive, 
and  that  the  defendant  had  impliedly  at  least 
contracted  to  furnish.  Negligence  in  main- 
taining the  water-works  was  therefore  a  breach 
of  the  contract  and  the  city  was  liable  for  any 
damages  resulting  therefrom  in 'the  same  de- 
gree as  an  individual  would  have  been.  A  city 
when  it  contracts  to  furnish  a  supply  of  water 
does  not  act  as  an  insurer,  for  its  duty  is  only 
to  use  ordinary  care  and  diligence  in  perform- 
ing this  function,  and  its  liability  is  the  same  as  a 
business  corporation  which  had  employed  incom- 
petent men,  or  by  its  negligence  had  to  carry  its 
contract  with  an  individual  for  which  it  would  be 
liable  for  resultant  damages.  The  municipality 
had  gone  into  supplying  water  as  a  business 
and  had  conducted  that  for  its  own  benefit, 
and  it  would  seem  therefore  that  the  defend- 
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ant  is  liable  for  a  breach  of  its  contract,  not 
acting  as  a  governmental  corporation  in  the 
discharge  of  its  duties  as  such,  but  as  a  business 
corporation.  The  right  of  the  plaintiff  to  sue 
is  necessarily  the  important  question  in  the 
action,  and  arose  from  privity  of  contract 
growing  out  of  the  assignment  by  the  insured 
to  the  plaintiff  of  all  her  rights  against  the 
municipality.  The  insured  had  paid  water 
taxes  and  they  were  paid  undoubtedly  partly  in 
consideration  of  the  defendant's  supplying  her 
with  water  in  case  of  fire  on  her  premises.  The 
plaintiff  acquired  the  right  of  action  and 
privity  of  contract  with  the  defendant  by  reason, 
of  this  assignment  even  though  the  license  paid 
by  the  plaintiff  to  do  business  in  the  munici- 
pality carried  with  it  no  right  to  have  the 
buildings  of  the  persons  it  insured  supplied 
with  water  in  case  of  fire. 

The  determination  of  this  case  by  the  Court 
of  Appeals  will  be  watched  with  great  interest 
and  we  cannot  see  why  any  municipality  con- 
tracting to  supply  water  for  certain  known  pur- 
poses is  not  liable  for  a  defective  supply  caus- 
ing damage  to  the  party  who  has  contracted 
for  such  water  and  for  the  negligent  main- 
tenance of  any  part  of  the  city's  machinery 
which  is  not  used  for  governmental  purposes. 


The  English  Court  of  Appeals,  in  the  case  of 
Hanfstaengl  v.  Empire  Palace  Limited  et  al., 
has  decided  a  most  important  case  under  the 
Copyright  Law.  The  defendants  were  the  pro- 
prietors of  certain  newspapers  and  sent  artists 
to  a  theatre  of  varieties  to  make  sketches  of 
tableaux  vivans,  from  which  drawings  were 
made  which  were  published  in  the  defendants' 
newspapers.  The  idea  of  the  living  pictures 
was  taken  from  certain  paintings  made  in  Ger- 
many by  foreign  artists,  the  copyright  in  which 
was  the  property  of  the  plaintiff  and  the  pro- 
duction of  these  "  tableaux  vivans  "  had  been 
decided  by  the  Court  of  Appeals  not  to  be  an 
infringement  of  the  plaintiffs  copyright.  The 
drawings  in  the  newspapers  of  the  defendants 
were  rough  and  incomplete  and  did  not  represent 
any  of  the  artistic  merits  of  the  plaintiff's  pic- 
tures, as  they  merely  conveyed  a  rough  idea  of 
the  subjects  and  the  grouping  of  their  main 
features. 

The  plaintiff  applied  for  an  injunction  re- 
straining the  defendants  from  the  publication  of 


any  of  the  pictures  made  by  the  defendants' 
agents  from  the  tableaux  vivans.  The  plaintiff 
complains  that  his  copyright,  under  the  inter- 
national act,  has  been  infringed  by  the  repro- 
duction of  these  pictures  in  the  Daily  Graphic, 
sfnd  he  desires  to  have  the  defendants  restrained 
from  further  infringing  on  his  copyright. 

The  claims  made  by  the  defendant  were: 
First,  that  the  plaintiff  was  not  registered  as 
the  proprietor  of  the  copyright  in  question; 
second,  that  assuming  him  to  be  entitled  to  the 
copyright  in  the  pictures,  the*  extent  of  that 
right  must  be  determined  by  the  German  law 
and  not  by  the  English  law;  and  third,  that 
what  the  defendants  have  done  was  not  an  in- 
fringement of  the  plaintiffs  copyright  even  ac- 
cording to  the  English  law. 

The  necessity  for  registration  is  not  decided 
by  the  court,  but  it  is  held  that  the  plaintiff  is 
restricted  to  his  rights  under  the  German  Copy- 
right Law,  and  the  decision  turns  on  the  ques- 
tion as  to  whether  the  reproductions  are  in- 
fringements. The  facts  are  not  contradicted 
that  the  defendants  sent  artists  to  make  rough 
sketches  of  the  tableaux  vivans,  and  that  these 
drawings  were  made  without  the  use  of  any  pho- 
tograph or  imitation  of  the  plaintiff's  paintings 
except  that  the  tableaux  vivans  themselves 
were  arranged  after  photographs  made  from  the 
German  pictures.  The  protection  of  authors, 
whether  of  inventions,  work  of  art,  or  of  liter- 
ary compositions,  is  the  object  to  be  attained 
by  all  paten  t  and  copyright  laws.  The  acts  are 
to  be  construed  with  reference  to  this  proposi- 
tion. On  the  other  hand,  care  must  always  be 
taken  not  to  allow  them  to  be  made  instruments 
of  oppression  and  extortion.  It  is  on  such  con- 
siderations as  these  that  fair  reviews  of  literary 
works,  although  containing  lengthy  extracts 
from  them,  are  not  infringements  df  the  copy- 
rights in  them.  Moreover,  the  intention  of  an 
infringer  is  immaterial  if  he  copies  more  than  is 
fair  so  that  his  copy  may  be  used  as  a  substi- 
tute for  the  original,  as  in  the  case  of  Ronorth 
v.  Wilkes,  i  Camp.  94,  although  in  doubtful 
ciases  the  extent  to  which  the  copying  has  been 
done  and  the  object  sought  to  be  attained  by 
the  copies  complained  of  are  matters  which 
must  be  considered.  Bradbury  v.  Hotten,  27 
L.  T.  Rep.  (N.  S.)  450;  Scott  v.  Stanford,  16  id. 
•51.  The  extent  of  copying,  and  the  degree  of 
,  resemblance  between  the  original  and  the  copy 
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are  always  most  material.  West  v.  Francis, 
5  B.  &  Aid.  737.  Under  these  decisions  the 
sketches  in  question  are  not  intended  to  be,  and 
are  not  in  fact  copies  of  the  pictures  at  all, 
neither  are  they  intended  to  be,  or  are  they  in 
fact  reproductions  of  the  designs  of  the  pictures. 
They  do  not  represent  any  of  the  beauties  of 
the  pictures.  They  are  merely  rough  sketches 
made  for  a  very  different  purpose,  and  answer- 
ing a  very  different  object,  which  is  to  give,  not 
an  idea  of  the  plaintiff's  pictures,  but  sketches 
of  what  is  seen  «at  the  Empire  Theatre.  It  is 
true  that  the  pictures  give  an  idea  of  the  plain- 
tiff's works  of  art  for  which  he  has  a  copyright, 
but  it  is  not  taken  directly  from  the  plaintiff's 
paintings.  Under  these  circumstances,  and  in 
view  of  these  decisions,  Justice  Lindsey  held 
that  there  was  no  infringement  of  the  plaintiff's 
copyright,  even  under  the  German  law. 

Justice  Davey,  in  writing  his  opinion  on  the 
same  question,  says  that  the  point  is  not  that 
these  drawings  are  bad  copies  but  that  they  are 
not  intended  and  do  not  purport  to  reproduce 
the  views  and  essential  qualities  of  the  pictures  as 
works  of  art  and  are  therefore  not  reproductions 
at  all  within  the  meaning  of  this  act.  In  regard 
to  the  other  contention  that  the  act  protects 
not  only  the  picture  but  the  design,  the  words 
are  probably  inserted  in  order  to  bring  within 
the  protection  of  the  act  a  copy  produced 
through  a  different  medium. 

The  French  Press  Law,  which  has  recently 
been  passed,  seems  to  be  most  revolutionary  in 
its  provisions  and  to  almost  provide  for  a  censor- 
ship of  newspapers.  Undoubtedly  socialistic 
and  anarchistic  editors  in  France  will  find  that 
they  are  much  restricted  by  provisions  of  the 
new  law.  Formerly  incitements  to  arson,  pil- 
lage or  breaches  of  the  peace  were  punishable 
only  when  they  resulted  in  action,  but  now  the 
writers  thereof  can  be  prosecuted,  whether  riots 
take  place  or  not.  The  punishment  for  the 
offense  is  imprisonment  from  one  year  to  five 
years,  and  a  person  who  justifies  or  excuses 
murder,  after  it  is  committed,  is  liable  to  the 
same  penalties.  Russia  has  been  the  only 
country  to  repress  and  destroy  newspapers,  but 
the  Press  Law  in  France  will  at  least  have  the 
effect  of  suppressing  anarchistic  expressions 
and  exhortations  to  resort  to  force,  if  its  pro- 
visions are  strictly  carried  out  and  enforced. 


INJUNCTION    AND    ORGANIZED    LABOR, 

A  paper  read  before  tbe  American  Bar  Association,  at  Sara- 
toga, N.  Y.,  August  23, 1894,  by  Charles  Claflin  Allen,  of  St. 
Louis,  Mo. 

SINCE  the  subject  of  this  paper  was  selected,  and 
work  upon  it  begun,  history  has  been  making 
with  startling  rapidity.  Events  have  tripped  upon 
the  heels  of  events.  The  phases  of  the  law  have 
changed  with  the  variety  and  celerity  of  the  kaleid- 
oscope, the  essential  elements  remaining  the  same, 
and  the  appearance  depending  upon  the  angle  of 
reflection. 

It  is  unnecessary  to  give  a  definition  of  "  Organ- 
ized Labor."  Its  existence  is  too  patent,  its  mani- 
festations too  evident,  to  require  amplification.  The 
term  covers  alike  the  numberless  local  trades  unions 
of  small  membership  and  the  vast  combinations  of 
wage-earners  claiming  membership  in  the  hundreds 
of  thousands.  The  question  for  consideration  is  the 
application  of  injunction  and  the  rules  of  equity 
procedure  to  these  masses  of  men,  under  conditions 
which  threaten  irreparable  injury  to  private  prop- 
erty, and  interference  with  the  rights  of  the  public; 
a  question  of  the  most  vital  importance  at  the  pres- 
ent time,  and  one  which  it  is  impossible  to  approach 
without  the  gravest  sense  of  its  momentous  conse- 
quences. 

The  whole  scope  of  human  law  is  summed  up  in 
the  first  definition  of  Justinian's  Institutes:  Justitia 
est  constant  tt  perpetua  voluntas  jut  mum  cuique  tri- 
ouendi.(l)  It  is  not  obedience  to  command,  nor  the 
servile  fear  of  disobedieuce,  but  the  constant  and 
perpetual  wish  of  rendering  to  every  man  his  right, 
that  makes  justice. 

Equity,  like  its  Roman  prototype,  Atquitas,  has 
always  manifested  a  tendency  to  approximate  the 
ideal  conception  contained  in  Justinian's  defini- 
tion. Its  appeal  to  the  conscience  of  the  chancellor 
demonstrates  its  origin  in  a  moral  force,  not  found 
in  the  rigid  rules  of  the  common  law ;  and  the  high- 
est expression  of  equity  jurisprudence  is  found  in 
its  first  and  foundation  maxim,  nil  jut  tit  remedium. 

"  Equity  then,  in  its  true  and  genuine  meaning," 
says  Blackstone,  "  is  the  soul  and  spirit  of  all  law ; 
positive  law  is  construed,  and  rational  law  is  made 
by  it.  In  this  equity  is  synonymous  to  justice;  in 
that,  to  the  true  meaning  and  sound  interpretation 
of  the  rule. "(2)  Such  a  system  should  command 
the  profoundest  respect  of  all  American  lawyers. 
Its  prerogatives  should  be  strenuously  maintained, 
its  jurisdiction  jealously  guarded. 

Injunction  is  "  the  strong  arm  of  equity."  With 
it  the  Court  of  Chancery  reaches  out  to  stay  irre- 
parable injury,  and  to  draw  within  its  grasp  those 
who  disobey  its  mandate.  "A  writ  of  injunction," 
says  Mr.  High,  "  may  be  defined  as  a  judicial  pro- 


(1)  Inst.  Justin.  Lib.  1.  T.  1  (Ed.  Snndars,  p.  85). 
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cess,  operating  in  personam,  aud  requiring  the  per- 
son to  whom  it  is  directed  to  do  or  refrain  from 
doing  a  particular  thing.  In  its  broadest  sense,  the 
process  is  restorative  as  well  as  preventive,  and  it 
may  be  used  both  in  the  enforcement  of  rights  and 
in  the  prevention  of  wrongs.  In  general  however 
it  is  used  to  prevent  future  injury  rather  than  afford 
redress  for  wrongs  already  committed,  and  it  is 
therefore  to  be  regarded  more  as  a  preventive  than 
a  remedial  process.  If  the  injury  be  already  com- 
mitted, the  writ  can  have  no  operation  to  correct  it, 
and  equity  will  not  interfere  for  purposes  of  pun- 
ishment, or  to  compel  persons  to  do  right,  but  only 
to  prevent  them  from  doing  wrong."(l) 

The  application  of  injunction  and  equity  proced- 
ure to  aggregations  of  workmen  involves  thj3  solu- 
tion of  intricate  and  perplexing  problems.  Juris- 
diction in  such  cases  is  based,  first,  upon  criminal 
conspiracy;  and  second,  upon  injury  to  property 
resulting  from  such  conspiracy. 

A  criminal  conspiracy  has  been  defined  to  be: 
"Any  combination  between  two  or  more  persons  to 
accomplish  an  unlawful  purpose,  or  a  lawful  pur- 
pose by  unlawful  means."  The  books,  from  the 
earliest  days,  are  full  of  reiterations  of  this  defini- 
tion.(2)  Hawkins,  in  his  Pleas  of  the  Crown  (bk.  1, 
chap.  27,  §  2),  lays  it  down  that  "  there  can  be  no 
doubt  but  that  all  confederacies  whatsoever,  wrong- 
fully to  prejudice  a  third  person,  are  highly  crimi- 
nal at  common  law ;  as  where  divers  persons  con- 
federate together  by  indirect  means  to  impoverish  a 
third  person." 

In  an  anonymous  case  in  12  Modern,  248  (case 
427,  1698),  leave  was  given  to  file  an  information 
against  several  plate  button-makers  for  combining 
by  covenants  not  to  sell  under  a  set  rate,  and  Chief 
Justice  Holt  said:  "It  is  fit  that  all  confederacies 
by  those  of  a  trade  to  raise  their  rutes,  should  be 
suppressed." 

In  Bolton's  Justice  (vol.  2,  p.  16),  it  was  declared 
that  any  such  conspiracy  is  an  offense  at  common 
law. 

So  in  1  Keble,  650  (report  of  Rex  v.  Sterling), 
Chief  Justice  Hyde  says  that  the  very  conspiracy, 
without  an  overt  act,  to  raise  the  price  of  pepper  or 
other  merchandise,  is  punishable.  It  will  be  no- 
ticed that  these  coses  relate  to  those  engaged  in 
trade ;  yet  they  are  cited  as  leadiug  authorities  in 
support  of  prosecutions  against  laborers  for  combi- 
nations to  raise  wages,  as  our  own  "Anti-Trust " 
Law  is  first  invoked  against  strikers. 

But  the  most  notable  illustration  of  the  biblical 
assertion  that  "there  is  no  new  thing  under  the 


(1)  High  on  Injunctions,  pp.  2,  3. 

(2)  Poulterer's  Case,  9  Co.  Rep.  35  b;  Timber-Icy  v.  Childe.  1  Siderfln, 
<W(I<H3>;  Eegina  v.  Be*t,  1  Salkeld.  174:  2  Lord  Raymond,  1167  (1705); 
Rex  v.  Kiimersley  t  Moore.  I  Strange.  193  (1716);  Rex  v.  Cope,  1  Stra. 
H4;  Rex  y.  Mawbey.  6  T.  R.  636  (mi):  The  People  v.  Trequler.  1 
Wheel.  Crim.  ('as.  1»2  (1S23);  and  nearly  all  the  cases  on  conspiracy 
coutaln  substantially  the  same  definition. 


sun"  is  found  in  the  Liber  Asstisarum,  27  Edw.  Ill 
138,  189,  five  years  after  the  first  of  the  "  Statutes 
of  Laborers,"  where,  among  other  conspiracies  di- 
rected to  be  investigated  by  the  inquests  of  office, 
is  that  "of  merchants,  who  by  covin  and  alliance 
among  themselves,  in  any  year,  put  a  certain  price 
on  wools  which  are  to  be  sold  in  the  country,  so  that 
none  of  them  will  buy,  or  otherwise  pass  in  the  pur- 
chase of  wools  beyond  the  certain  price  which  they 
themselves  have  ordained,  to  the  great  impoverish- 
ment of  the  people." 

More  than  five  hundred  years  ago  our  English  an- 
cestors were  faced  with  the  problem  of  "  Trusts " 
and  legislated  against  them.  Whether  the  inquest 
of  office  was  more  successful  in  1854  than  in  1894 
history  is  silent.(l) 

But  the  leading  case  on  common-law  conspiracy 
is  The  King  v.  Journeymen  Tailors  of  Cambridge,  8 
Hod.  11,  whose  authenticity  has  been  so  much 
disputed;  where  the  rule  is  declared  that  "  a  con- 
spiracy of  any  kind  is  illegal,  although  the  matter 
about  which  they  conspired  might  have  been  lawful 
for  them,  or  any  of  them,  to  do  if  they  had  not  con- 
spired to  do  it.  "(2)  This  case,  in  turn,  cites  as  its 
authority  the  mythical  case  of  Tub  Women  v.  Brew- 
ers of  London,  whose  identity  has  puzzled  the  wits 
of  advocates,  judges  and  text-writers,  but  which  is 
commonly  believed  to  be  the  case  of  The  King  v.  Ster- 
ling, 1  Keble,  650,  in  which  certain  brewers  were 
indicted  for  conspiring  to  cease  making  small  beer, 
and  thus  incite  a  riot  and  deprive  the  King  of  his 
excise. 

The  King  v.  Journeymen  Tailors  of  Cambridge  was 
decided  in  1721,  and  has  been  frequently  cited  in 
English  cases,(3)  and  the  doctrine  it  laid  down  was 
the  early  rule  in  this  country  as  applied  to  combina- 
tions of  laborers.  (4)  The  authenticity,  and  there- 
fore the  authority,  of  this  ancient  case  raises  an  ex- 
tremely   perplexing    question,   namely,   whether  a 

(1)  Anti-monopoly  laws  are  of  ancient  origin.  By  the  Lex  Julia  tU 
Annona,  the  Romans  prohibited,  under  penalties. any  Interference  with 
transportation,  or  preventing  the  free  carriage  of  grain.  By  the  stat- 
ute of  Zeno,  the  man  who  ran  a  "  corner "  In  staples  was  subject  to 
banishment  and  confiscation  of  goods.  2  Wharton  Crim.  Law  (9th 
Ed.),  11894.  Monopolies  were  prohibited  at  common  law;  and  com- 
binations in  restraint  of  trade  are  held  to  be  conspiracies.  See  Morris 
Run  Coal  Co.  v.  Barclay  Coal  Co.,  58  Pa.  St.  173  (1871);  Hooker  v. 
Vandewater,  4  Oenlo.  349,  and  coses  cited.  For  distinction  between 
monopoly  and  rivalry,  see  Mogul  S.  S.  Co.  v.  McGregor,  L.  R..23Q. 

B.  D.  Me  (1889),  on  appeal  of  s.  c.,21  ft.  B.  D.  544.  Also.  TJ.  S.  v. 
Patterson,  55  Fed.  Rep.  605;  Stanton  v.  Allen,  5  Denio,  434;  Salt  Co.  v. 
(luthrle,  35  Ohio  St.  666;  Crart  v.  McConoughy.  79  111.  346;  Richardson 
v.  Buhl,  77  Mich.  632;  43  N.  W.  R.  1102;  Handy  v.  Railroad  Co..  31 
Fed.  Rep.  689:  Western  Union  Tel.  Co.  v.  Burlington  4  8.  W.  R.  Co., 
11  Fed.  Rep.  I:  Dolph  v.  Machinery  Co.,  28  Fed.  Rep.  553;  People  v. 
Chicago  Oas  Trust  Co.,  130  111.  268;  22  N.  K.  R.  798;  Manfg  Co.  v. 
Kloti,  44  Fed.  Rep.  721;  More  v.  Bennett  (111.  Sup,),  29  N.  E.   Kep. 

(2)  See  also  King  v.  Edwards,  8  Mod.  320, 321;  Rex  v.  Eccles,  3  Doug. 
337  (1783). 

(3)  The  doctrine  was  discussed  in  Rex  v.  Hammond  A  Webb,  2  Ksp. 
719;  Rex  v.  Salter,  5  E«p.  125;  Rex  v.  Bykerdikc.  1  Moody  &  Robinson, 
179  (1832);  King  v.  Eccles,  1  Leach.  274;  3  Doug.  337;  Rex  r.  Ferguson, 
2  Starkle,  431:  Reg.  v.  Bunn.  12  CoxC.  C.  316;  Reg.  v.  Droltt,  10  Cox 

C.  C.  592;  Rex  T.  Mawbey,  6  Term  R.  619.  See  Cogley  on  Strikes  and 
Lockouts  (1894). 

(4)  The  Bout  and  Shoe  Makers  of  Philadelphia  (1806),  pamphlet 
primed  at  Philadelphia;  People  v.  Melrln.  2  Wheel.  Crim.  Cas.  (N.Y.) 
262,  or  The  Case  of  the  Journeymen  Cordwainera  of  the  City  of  New 
York,  Yates'  Select  Cases,  111  (1809);  Journeymen  Cordwainers  ot 
Pittsburgh  (1813),  pamphlet;  Com.  v.  Carlyle.  Brightley's  Rep.  (Pa.) 
36  (1821);  State  v.  Buchanan,  5  Harris  *  Johnson  (Md.)  317  (1821), 
where  the  subject  is  fully  discussed,  with  numerous  citations:  People 
v.  Trequler.  1  Wheel.  Crim.  Ca».  (N.  Y.)  142  (1823);  The  Journeymen 
Tailors  of  Philadelphia,  pamphlet  (1827) ;  People  v.  Fisher,  14  Wend. 
(N.  Y.)  1  (IS35).    See  Cogley  on  Strikes  and  Lockouts,  p.  8. 
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combination  among  laborers  to  raise  wages  was  a 
criminal  conspiracy  at  common  law.  It  is  also-  an 
extremely  important  question,  since  if  it  was  the 
common  law,  it  is  still  the  law  in  such  States  as 
have  not  adopted  special  statutes ;  and  it  is  impor- 
tant for  the  further  reason  that  even  where  other 
circumstances  exist  to  establish  a  conspiracy,  nev- 
ertheless the  effort  to  raise  wages  is  usually  the 
foundation  of  the  whole  matter. 

In  the  case  of  the  boot  and  shoemakers  of  Phila- 
delphia, tried  in  1806,(1)  and  that  of  the  journey- 
men cordwainers  of  the  city  of  New  York,  in 
1800,(2)  and  the  Pittsburgh  cordwainers,  in 
1815,(8)  the  doctrine  of  the  journeymen  tailors  of 
Cambridge  case  was  sustained,  though  its  authen- 
ticity was  strenuously  denied  by  counsel,  especially 
in  the  New  York  case,  with  a  degree  of  forensic 
learning,  logic  and  wit  rarely  equalled. (4) 

But  in  Commonwealth  v.  Carlisle,  in  1831,  Judge 
Gibson,  of  the  Supreme  Court  of  Pennsylvania,  an- 
nounced a  different  rule.(0)  That  case  was  habea* 
eorput  brought  by  certain  master  shoemakers  who 
had  been  convicted  of  a  conspiracy  not  to  employ 
journeymen  except  at  a  certain  reduced  rate,  which 
however  was  the  rate  paid  before  the  defendants 
had  been  compelled  by  a  combination  of  journey- 
men to  advance  it. 

Judge  Gibson  declared  that  it  had  never  been  de- 
cided in  England  that  it  was  unlawful  for  journeymen 
to  agree  that  they  would  not  work  except  for  cer- 
tain wages,  or  for  master  workmen  to  agree  that 
they  would  not  employ  any  journeyman  except  at  cer- 
tain rates.  He  further  says:  "The  unsettled  state 
of  the  law  of  conspiracy  has  arisen,  as  was  justly 
remarked  in  the  argument,  from  a  gradual  extension 
of  the  limits  of  the  offense;  each  case  having  been 
decided  on  its  own  peculiar  circumstances,  without 
reference  to  any  pre-established  principle." 

Judge  Daly,  in  Master  Stevedores'  Association  v. 
Walsh,  decided  in  1867,(6)  approves  the  views  of 
Judge  Gibson,  and  criticises  at  length  the  correct- 
ness of  the  Cambridge  tailors'  case  as  an  authority. 
Other  judges  of  high  standing  have  done  the 
same.  (7) 

So  far  as  the  English  cases  are  concerned,  it  can- 
not be  doubted  that  the  shadow  of  the  statutes  of 
laborers  hung  over  all  them;  statutes  which,  from 
1850  to  1825,  in  ever- varying  form  but  never- vary- 
ing severity,  placed  the  laborer  under  compulsions 
and  restrictions  which  permitted  him  little  of  the 

(1)  Pamphlet  printed  at  Philadelphia  In  1806. 

(2)  2  Wheel.  (Mm.  Cas.  (N.  T.)  262;  a.  c.  Yates'  Select  Cases,  111. 
(31  Pamphlet. 

(4)  See   arguments  of  Sampsoa  and  Colden  for  defendants,  in  the 
Journeymen  Cordwainers*  Case,  Tates*  Select  Cases,  *120,  et  tq. 
(»)  Commonwealth  v.  Carlisle  (1821).  Brifbtley's  Rep.  36. 

(6)  2  Daly  (N.  T.  Com.  Pleas),  1. 

(7)  See  opinions:  Chief  Justice  Shaw  In  Com.  v.  Hunt-  t  Mete.  Ill 
(Mass.);  Recorder  Reed,  in  Journeymen  Tailors  of  Philadelphia, 
pamphlet,  1827;  Chief  Justice  Williams,  in  Hartford  Carpet  WeaTers' 
Case,  Sup.  Court  of  Conn.,  printed  In  Hartford.  1830;  Judge  Taft  of  the 
Superior  Court,  Cincinnati,  in  Hoores  A  Co.  v.  Bricklayers'  Union, 
No.  1, 23  Weekly  Law  Bulletin,  48  (ISM);  and  others. 


semblance  of  a  free  agent.  Great  doubt  surrounds 
the  whole  subject  of  common-law  conspiracy,  and 
that  point  of  view  is  well  expressed  by  Mr.  Justice 
Stephen  in  his  work  on  the  Criminal  Law  of  Eng- 
land,(1)  where  he  says: 

"1.  No  cam  has  ever  been  cited  in  which  any  person  was, 
for  having  combined  with  others  for  the  raising  of  wages,  con- 
victed of  a  conspiracy  in  restraint  of  trade  at  common  law  be- 
fore the  year  1825  There  is  Indeed  one  case,  that  of  the 
journeymen  tailors  of  Cambridge,  which  may  perhaps  be  aa 
authority  the  other  way,  but  this  appears  doubtful. 

"2.  There  are  some  dicta  to  the  effect  that  such  combina- 
tions would  be  unlawful.  The  most  important  of  these  is  the 
dictum  of  Grose.  J„  in  II.  t.  Mawbey:  'In  many  cases  an 
agreement  to  do  a  certain  thing  has  been  considered  as  the 
subject  of  au  indictment  for  a  conspiracy,  though  the  same 
act.  If  done  separately  by  each  individual  without  any  agree- 
ment among  themselves,  would  not  have  been  illegal.  As  In 
the  case  of  Journeymen  conspiring  to  raise  their  wages;  each 
may  insist  on  raising  his  wages  if  he  can.  but  if  several  meat 
for  the  same  purpose  It  is  illegal,  and  the  parties  may  be  in- 
dicted for  a  conspiracy.'  This  dictum  Is  an  illustration  not 
necessary  to  the  decision  of  E,  v.  Mawbey  and  founded  as  ft 
seems  to  me  upon  the  case  of  the  Cambridge  tailors.  I  must 
add  that  I  am  quite  unable  to  understand  why,  if  all  combina- 
tions to  raise  wages  were  at  common  law  indictable  conspira- 
cies, It  should  have  been  considered  necessary  to  pass  the  long 
series  of  acta  already  referred  to.  These  acta  are  not  in  their 
form  declaratory,  nor  do  they  even  assume  that  contracts  be- 
tween workmen  for  the  purpose  of  raising  their  wages  are 
Illegal  in  the  sense  of  being  void,  and  so  Incapable  of  being  en- 
forced by  law.  On  the  contrary,  they  enact  that  they  shall 
be  void.  Sir  W.  Erie  observes  that  whilst  the  ancient  statutes 
'  were  in  force  they  tended  to  prevent  a  resort  to  the  common- 
law  remedy  tor  conspiracy.'  The  inference  from  the  existence 
of  the  statutes  appears  to  me  to  be  that  until  they  were  passed 
the  conduct  which  they  punish  was  not  criminal. 

"  On  the  other  hand  the  oases  and  dicta  to  which  I  have  re- 
ferred explain  the  undoubted  tact  that  in  the  year  1829  an  im- 
pression prevailed  that  a  combination  to  raise  wages  would 
constitute  an  Indictable  conspiracy  at  common  law." 

Again  he  says  (p.  210): 

"  The  views  of  Crompton,  J.,  and  Lord  Campbell,  Cb.  J.,  on 
the  subject  of  conspiracy  in  restraint  of  trade,  are  thus  ex- 
pressed. Crompton,  J.,  in  Hilton  v.  Eckersly,  6  E.  &  B.  5S 
(1856),  said:  '  I  think  that  combinations  like  those  disclosed  In 
the  pleadings  In  this  case  were  illegal  and  Indictable  at 
common  law,  as  tending  directly  to  Impede  and  inter- 
fere with  the  free  course  of  trade  and  manufacture.'  His 
chief  authority  for  this  proposition  was  the  dictum  of  Gross, 
J.,  In  R.  v.  Mawbey,  referred  to  above.  Lord  Campbell,  on 
the  other  hand,  after  referring  to  this  dictum,  and  stating  that 
'  other  loose  expressions  may  be  found  In  the  books,  to  the 
same  effect,'  says,  '  I  cannot  bring  myself  to  believe  without 
authority  much  more  cogent,  that  if  two  workmen  who  sin- 
cerely believe  their  wages  to  be  Inadequate  should  meet  and 
agree  that  they  would  not  work  unless  their  wages  were  raised, 
without  designing  or  contemplating  violence  or  any  illegal 
means  for  gaining  their  object,  they  would  be  guilty  of  a  mis- 
demeanor, and  liable  to  be  punished  by  fine  and  imprisonment.' 
The  result  Is  that  the  three  judges  of  the  Court  of  Queen's 
Bench  each  took  a  different  view  of  the  law  on  this  subject; 
and  that  the  six  judges  of  the  Court  of  Exchequer  Chamber 
took  a  fourth  view,  which  excused  them  from  pronouncing 
an  opinion  on  the  question  whether  such  conduct  as  Lord 
Campbell  described  was  at  common  law  an  indictable  con- 
spiracy or  not." 

Mr.  Wright,  in  his  work  on  Criminal  Conspiracy 
(pp.  86  to  52),  and  Mr.  Carson,  in  his  appendix  to 
that  work  (p.  178),  express  similar  views,  though 
Mr.  Carson  does  not  seem  to  adopt  the  broad  con- 
clusions of  Mr.  Wright  against  the  existence  of 
conspiracy  at  the  common  law. 

Unquestionably,  the  long  and  almost  unbroken 
line  of  judicial  declarations  in   America  since  the 

(I)  3  Stephen's  Hist,  of  Crim.  Law  of  Ens,  p.  309.  at  Ms. 
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case  of  Commonwealth  against  Carlisle  in  1821  sap- 
ports  the  doctrine  that  it  is  not  unlawful  for  work- 
ingmen  to  agree  that  they  will  not  work,  except  for 
certain  wages;  that  they  are  free  to  work  for  whom 
they  please,  or  not  to  work  if  they  so  prefer,  and 
that  it  is  not  criminal  for  them  to  agree  together  to 
exercise  this  right.  (1) 

Nevertheless,  the  common-law  rule  of  conspiracy 
is  usually  quoted  with  approval  in  the  cases  on 
this  subject.(2)  The  difficulty  is  not  so  much  with 
the  rule  as  with  its  application. 

The  opinions  in  support  of  the  right  of  combina- 
tion to  raise  wages  are  often  only  dicta  of  the 
judges,  in  actions  for  damages,  bills  for  injunctions, 
or  indictments  for  conspiracy,  where  conspiracy  is 
found  to  exist  because  of  the  intimidation,  violence 
or  boycotts  which  are  the  common  accompaniments 
of  strikes  in  the  concrete. 

In  the  midst  of  the  uncertainty  about  the  applica- 
tion of  the  common-law  rule,  one  proposition  is 
plain,  viz.:  that  where  the  confederacy  is  estab- 
lished, either  at  common  law  or  under  statutes,  the 
gist  of  the  offense  is  the  conspiracy  itself,  and  not 
the  acts  committed  under  it.  Or  to  differentiate 
the  rule:  Where  the  conspiracy  is  to  qffect  an  un- 
lawful purpose,  the  purpose  only  is  required  to  be 
pleaded  and  proved;  where   the  conspiracy  is  to 

(1)  Journeymen  Tailors  of  Philadelphia,  pamphlet.  18.27 ;  Hartford 
Carpet  Weavers.  Connecticut,  pamphlet,  1*16;  Com.  v.  Hunt.  4  Mete. 
Ill  (1842);  Boston  Qiaos  Manufactory  v.  Binney,  4  Pick.  425;  Bowen  v. 
Mntheson.  14  Allen.  499;  Master  Htevedores'  Ass'n  v.  Walsh.  2  Daly,  1 
(1867):  Carew  v.  Rutherford.  105  Mass.  1  (1810);  U.  S.  t.  Kane,  23  Fed. 
Bep.  74«  (1883);  8tate  v.  Stewart.  49  Vl.  27.1  (14*7) ;  Moores  A  Co.  v. 
Bricklayers'  Union.  No.  1,  23  Weekly  Law  Bulletin,  48  (I89U).  This 
Idea  is  usually  assumed,  arguendo,  by  indies  In  the  later  cases.  See. 
especially,  cases  in  U.  S.  courts,  cited  in/ra.  The  marked  change  of 
sentiment  and  law  on  this  subject  can  be  noted  in  Mr.  Wharton's 
treatment  of  it.  Compare  Whart.  Crim.  Law,  8th  ed.,  p.  78.  !  2322 
(1868),  and  9th  ed..  p.  215,  1 1366  (1885). 

(2)  On  the  subject,  generally,  of  conspiracy,  see  English  cases ; 
Poulterer's  Case.  9  Co.  Rep.  55  b-  Reglna  v.  Best,  1  Salk.  174;  a.  C. 
2  Ld.  Raymond.  1167  (1805):  Thnberly  v.  Childe,  1  Sid.  68  (I6K3) ; 
Bex  v.  Kinnersley.  I  Strange,  193  (1716);  Itex  v.  Cope,  IStra.  144; 
Rex  v.  Mawbcy,6T.  R.  636(1796):  Rex  v.  Lord  Orey,  3  Hargrave's 
St.  Trials.  519;  s.  c,  Howell's  St.  Tr.  127  (1682) :  Rex  v.  8tr  Francis 
Delaval.  3  Burr.  1434;  Clifford  v.  Brandon,  2  Camp.  .156  (1809)  :  Gregory 
v.  Brunswick,  6  Man.  *  Or.  205;  The  King  v.    Bccles,  3  Doug.  337 


(1783);  The  King  v.  1)111,  2  Barn.  *  Aid.  204  (1818) :  Mogul  Steamship 
Co.  v.  McGregor,  L.  R..  15  Q.  B.  D.  476:1,.  R..  23  Q.  B.  D.  598  (1889). 
As  to  English  cases  under  statutes  since  1825.  see  Reg.  v.  Hewett,  5 
Cox  C.  C.  162:  Reg.  v.  Duffleld.  5  Cox  C.  C.  404  ;  Keg.  v.  Rowlands.  5 
Cox  C.  C.  436. 466;  17  Q.  B.  671: 6  Jur.  268:  Reg.  v.  Selby.  5  Cox  C.  C.  495 
(Note  to  Reg.  v.  Rowlands):  Rex  ▼.  Bykerdike,  1  Moody  ft  Robinson, 
179:  In  re  William  Perham.5  Hurl,  ft  Nor.  (Ex.)  50:  Wood  v.  Bowson, 
L.  R..  2  Q.  B.  21  ;  O'Nell  v.  Longman.  4  Best  *  Smith,  376  ;  O'Nell  v. 
Kruger.  4  Best  ft  Smith.  385;  Walsby  v.  Anlev.7  Jur.  N.  C.  465;  Reg.  v. 
Drullt.  10  Cox  C.  C.  592  (1867) ;  Shelbourne  v.  Oliver.  13  Law  Times 
Bep..(N.  S.)  63(1  (1866);  Skinner  v.  Kltch.  10  Cox  C.  C.  493  (1867);  Reg. 
v.  Shepherd,  II  Cox  C.  C.  3251 1869) :  Reg.  v.  Hlbbert.  13  Cox  C.  C.  82 
(1875) ;  Reg.  v.  Bauld.  13  Cox  C.  C.  282  (1876) :  Reg.  T.  Bunn,  12  Cox  C. 
C.  316  ( 1872) :  Hilton  v.  Eckersley.  6  Kl.  ft  Bl.  47. 

Among  the  American  cases  are  the  following:  Boot  and  Shoemakers 
of  Philadelphia,  pamphlet.  1806:  People  v.  Melvin,  2  Wheel.  Crim. 
Ca«.  (N.  Y.)  262:  s.  r..  The  Journeymen  Oordwalners  of  N.  Y..  Yates' 
Select  Cases,  ltl  (1809);  The  Journeymen  Cordwainers  of  Pittsburgh, 
pamphlet  (1815);  Com.  v.  Carlisle,  Brlghtleys  Rep.  (Pa.)  36  (1821); 
State  v.  Buchanan  (Md.).  5  liar,  ft  Johns.  317  (1821):  Com.  v.  Judd,  2 
Mass.  329:  The  Journeymen  Tailors  of  Phlla.,  pamphlet  (1X27) :  People 
v.  Trequier.  1  Wheel.  Crim.  Oas.  142  (1823) ;  Lambert  v.  The  People, 
9  Cowen.578:  People  v.  Fisher,  14  Wend.  9:s.  c..28.Am.  Deo.  508 
(1835);  Com.  v.  Hunt.  4  Mete.  Ill  (1812);  State  v.  Norton.  3  Zal>.  (23 
N.  J.  L.)  33  (1850);  State  v.  Pullc.  12  Minn.  164  (18661;  State  v. 
Donaldson,  32  N.  J.  L.  (3  Vr.)  151  (1867);  Carew  v.  Rutherford,  106 
Mass.  I;  8.  c.  8  Am.  Rep.  287  (1870):  Master  Stevedores'  Ass'n  t. 
Walsh.  2  Daly.  1  (N.  Y.  Com.  Pleas.  1867) ;  Mon«tlck  v.  Itntige,  9  Nab. 
390;  a.  ...31  Am.  Rep.  415  (1879):  People  v.  Wlliig,  4  N.  Y.  Crim. 
Rep.  4(H  (1886):  People  v.  Kostka,  4  N.  Y.  Crim.  Rep.  429  (1886);  Old 
Dominion  8.  S.  Co.  v.  McKenna,  30  Fed.  Rep.  48  (1887):  Slate  v. 
Stewart,  59  Vt.  273(18*7):  State  v.  Olldden.  55  Conn.  46  (1887):  Com. 
v.  Snelton,  II  Va.  Law  J.  324  (18x7) :  Crump  a  Commonwealth.  84  Vs. 
927  (1888) ;  Moores  ft  Co.  v.  Bricklayers'  UoloTt  No.  1.  23  Weekly  Law 
Bulletin,  48(1890);  Peltlbone  v.  U.  3..  148  U.  8.  197  (1893)*:  and  other 
cases  cited,  in/ra,  under  Boycotts  and  Injunctions.  But  compare  the 
peculiar  case  of  Cote  v.  Murphy  (Pa.).  28  Atl.  Rep.  190  (1894).  where  a 
combination  of  employers  to  reduce  wages  raised  by  the  "artificial" 
means  of  labor  organizations,  was  held  not  to  be  an  unlawful  con- 
spiracy. 


effect  a  lawful  purpose  by  unlawful  means,  it  is 
necessary  to  plead  and  prove  the  means  em- 
ployed.(l)  This  is  in  compliance  with  the  well- 
established  rule  that  whatever  constitutes  the  crime 
must  be  clearly  charged. 

The  advent  of  fraud,  force  or  intimidation  into 
the  conditions  of  a  combination  marks  the  vanish- 
ing point  of  doubt.  Every  man  has  the  legal  right 
to  pursue  his  vocation  without  molestation,  free 
from  violence,  intimidation  or  threats  of  injury  to 
his  person  or  his  property.  This  right  is  an  essen- 
tial element  of  liberty  under  a  free  government,  and 
it  is  a  paramount  obligation  of  government  to  pro- 
tect him  in  that  right. 

The  employer  still  has  the  right  in  law  to  employ 
whom  he  pleases,  and  the  laborer  to  work  for  whom 
he  pleases.  To  interfere  with  either  by  violence  or 
threats  is  a  crime,  and  a  combination  for  such  a 
purpose  is  a  criminal  conspiracy .(2) 

Mr.  Carson  sums  up  the  decisions  thus:  "The 
result  of  all  the  cases,  ignoring  matters  of  detail  or 
special  circumstances,  appears  to  be  as  follows: 
Workmen  may  combine  lawfully  for  their  own  pro- 
tection and  common  benefit ;  for  the  advancement 
of  their  own  interests,  for  the  development  of  skill 
in  their  trade  or  to  prevent  overcrowding  therein, 
or  to  encourage  those  belonging  to  their  trade  to 
enter  their  guild;  for  the  purpose  of  raising  their 
wages,  or  to  secure  a  benefit  which  they  can  claim 
by  law.  The  moment  however  that  they  proceed 
fey  threats,  intimidation,  violence,  obstruction  or 
molestation,  in  order  to  secure  their  ends;  or  where 
their  object  be  to  impoverish  third  persons,  or  to 
extort  money  from  their  employers,  or  to  ruin  their 
business,  or  to  encourage  strikes  or  breaches  of  con- 
tract among  others,  or  to  restrict  the  freedom  of 
others  for  the  purpose  of  compelling  employers  to 
conform  to  their  views,  or  to  attempt  to  enforce 
rules  upon  those  not  members  of  their  association, 
they  render  themselves  liable  to  indictment.  "(3) 

Boycotts  are  peculiarly  within  the  pale  of  pro- 
hibition. Judge  Seagle,  of  Pennsylvania,  thus  de- 
scribes a  boycott:  "The  word  itself  is  a  threat.  In 
popular  acceptation  it  is  an  organized  effort  to  ex- 
clude a  person  from  business  relations  with  others 
by  persuasion,  intimidation  and  other  acts  which 
tend  to  violence,  and  they  coerce  him  through  fear 
of  resulting  injury,  to  submit  to  dictation  in  the 
management  of  his  affairs. "(4) 

As  frequently  applied,  it  is  one  of  most  heartless 
and  brutal  manifestations  of  private  revenge  re- 
corded in  history,  and  is  calculated  to  call  forth  the 


(1)  Com.  v.  Hunt.  4  Hetc.  HI  (1842):  State  v.  Stewart,  59  Vt.  273 
(1887).  ami  cases  there  cited,  p.  287,  ti  lea.;  Peltlbone  v.  U.  8. ,148  TJ.8. 
197  (March  6.  1893):  V.  S.  v.  Hlrach,  100  0.  8.  33;  and,  see,  generally. 
cases  cited  In  next  preceding  note. 

(2)  See  cases,  English  and  American,  cited  tupra. 

(3)  Wright  on  Criminal  Conspiracies  (Carson's  Appendix  to  Ameri- 
can Ed.  1887).  p.  178. 

(4)  Brae*  Bros.  v.  Evans  (Pa.),  3  R. 
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abhorrence  and  just  reprehension  of  all  men  who 
respect  law  and  love  liberty. 

There  may  be  an  ideal  hoycott,  as  there  is  said  to 
be  an  ideal  anarchy,  but  the  boycott  of  which  the 
law  takes  cognizance  is  synonymous  with  conspiracy ; 
for  boycott  is  conspiracy.(l) 

Wherever  these  elements  of  intimidation  and 
violence  enter  into  a  combination,  the  law  of  con- 
spiracy applies.  It  may  be  safely  asserted  that  no 
adjudicated  case  holds  the  contrary.  And  the  con- 
spiracy being  established,  the  acts  of  each  in  fur- 
therance of  its  purposes,  bind  all. (2)  Statutes 
have  been  adopted  in  a  number  of  States,  which 
greatly  soften  the  rigor  of  the  common-law  rule  of 
conspiracy,  and  extend  the  privileges  of  organized 
labor  in  many  ways;(3)  but  as  their  provisions 
rary,  and  their  effect  is  local,  lack  of  time  prevents 
any  consideration  of  them. 

On  the  other  hand,  several  States  have  adopted 
statutes  against  boycotts;  and  the  tone  of  public 
sentiment  as  expressed  through  legislation,  gener- 
ally, is  clearly  opposed  to  acts  of  violence  or  in- 
timidation. (4) 

The  use  of  the  writ  of  injunction  as  a  preventive 
of  unlawful  aggressions  by  organized  labor  is  of 
very  modern  application.  The  first  case  in  point 
seems  to  have  been  Springhead  Spinning  Co.  v. 
Riley,  L.  R.,  6  Eq.  551,  decided  in  1868,  in  which 
the  defendants,  officers  of  a  trades  union,  gave 
notice  to  workmen,  by  placards  and  advertisements, 
that  they  were  not  to  hire  themselves  to  plaintiff; 
and,  as  the  bill  alleged,  this  intimidated  workmen, 
and  seriously  injured  the  value  of  plaintiff's  prop- 
erty. On  demurrer,  it  was  held,  that  the  acts  of 
the  defendants,  as  alleged  by  the  bill,  amounted  to 
crime,  and  that  the  court  would,  interfere  by  injunc- 
tion to  restrain  such  acts,  inasmuch  as  they  also 
tended  to  the  destruction  of  property. 

(1)  Hay's  Contractual  Limitations,  410.  411:  Cogley  on  Strlkra  and 
Lockouts,  Ml;  MoculS.  8.  Co.  v.  McGregor.  L.  fi.,  15  Q.  B.  D.  476 
(1885);  People  v.  Wllslg.  4  N.  V.  Crlm.  Rep.  4()3  (1886);  1'eople  v. 
Kostka.  4  N.  Y.  Crim.  Rep.  42»  (1886);  State  v.  Ollcl.len.  M  Conn. 
46  (1887):  Baughman  v.  Asken.  II  Va.  Law  J.  196  (1867);  Com. 
v.  Bhelton,  11  Va.  Law  J.  324  (1887):  Old  Domlnto.  S.  S.  Co.  v.  BIc- 
Kenna.30  Fed.  Rep.  48  (1887):  Crump  v.  Commonwealth,  84  Va.  927 
(ls»8);  Brace  Bros.  v.  Evans  (Pa.l.  3  R'y  A  Corp.  Journal,  961  (188*); 
Sherry  v.  Perkins.  147  Mass.  212  (1888);  Moores  k  Co.  v.  Bricklayers' 
Union  No.  1,  23  Weekly  Law  Bulletin,  48  (lavo):  Casev  v.  Cincinnati 
Typographical  Union  No.  1,  43  Fed.  Rep.  141  (1891).    Kinit  v.  Sterling, 

I  Keb.  650.  was  a  case  of  boycott.  The  earliest  recorded  case  waB  that 
of  the  Bailiffs  of  Shrewsbury,  In  1221,  noted  under  the  title,  Boycott.  In 
Vol.  I,  Publications  of  the  Selden  Society,  p.  115,  Pleas  of  the  Crown. 

(2)  0.  S.  v.  Kane.  23  Fed.  Rep.  748  (1885).  See  cases  on  conspiracy, 
generally. 

(3)  New  York :  Penal  Code,  H  168, 171).  171 ;  Pennsylvania :  9  Bright- 
ley's  Purdoo's  Dig.,  p.  1 172;  Laws  of  Pa.,  1891.  p.  300:  NewJersev:  Supp. 
Revision,  p.  774, }  30-.  Minnesota  :  2  Stat.  Minn.  1891,  }}  6092.  6093.  6094; 
Missouri:  Rev.  Stat.  Mo.  1889.  MX80.  3781;  Laws  of  Mo.,  1891.  p.  122: 
Laws  of  Mo.,  1893,  p.  187.  Other  States  have  passed  acts  modifying  the 
common  law  In  various  ways.  See  also  the  act  to  Legalise  the  Incor- 
porations of  National  Trades  Unions  (1880).  24  TJ.  8.  Stat,  at  Large, 
p.  86,  chap.  567;  Statute  on  Arbitration  (1888),  25  U.  g.  Stat.,  p.  sol, 
chap.  W63. 

(4)  Colorado  :  Mills'  Ann.  Stat,  of  Col.,  p.  923,  (  1295  (act  passed  In 
1889);    North  and  South   Dakota:   2  Rev.  Code  of  Dakota  Ter.  (1883), 

II  73:s,  734,  of  Penal  Code;  Illinois:  llurd's  Rev,  Stat,  of  III.  (1891), 
p.  471, 1  46  (act  passed  in  1887) ;  see.  also.  Annotated  8tat.  III.  1885, 
chap.  38.  par.  206.  a)7,  208:  Missouri :  Rev.  Stat.  Mo.,  1889, 1  3783:  New 
Hampshire:  Public  Stat.  N.  H.  (1891).  chap.  266,  I  12.  p.  716  (act 
passed  In  1887) :  New  York :  Rev.  Slat.  N.  Y.  Penal  Code,  i  168, 
chap.  VIII.  p.  34;  Oregon:  1  Hill's  Ann.  Laws  of  Oregon.  I  1893, 
p.  958:  Rhode  Island  :  Public  Stat.  R.  I.,  chap.  241,  }  8,  also  chap.  212, 
140;  Texas:  Wilson's  Tex.  Crlm.  Stat..  Penal  Code,  {834,  art.  495  b 
(act  passed  in  1887);  Vermont :  Rev.  Laws  of  Vt.  1880,  chap.  196, 
|J  4226,  4227  (act  passed  In  1867):  Wisconsin  :  2  San.  4  Ber.  Ann.  Stat., 
p.  4255,  IJ  4466a  and  44666  (act  pasted  In  1887). 


The  court,  through  Vice-Chancellor  Malin,  re- 
affirms the  well-established  doctrine  that  a  Court 
of  Chancery  will  not  enjoin  the  commission  of 
crimes,  and  that  the  function  of  equity  is  to  protect 
the  civil  right  of  property.  He  refers  to  the  opinions 
of  Lord  Campbell  and  Lords  Justices  Bruce  and 
Turner  in  the  famous  case  of  The  Emperorof  Austria 
v.  Day  and  Kossuth,  3  De  G.,  F.  &  J.  232,  239,  253. 
'  and  quotes  from  Lord  Eldon  in  the  celebrated  case 
of  Macauley  v.  Shackell,  1  Bligh  (N.  S.),  96.  127, 
where  he  says:  "  The  court  of  equity  has  no  crim- 
inal jurisdiction,  but  it  lends  its  assistance  to  a  man 
who  has,  in  view  of  the  law,  a  right  of  property, 
and  who  makes  out  that  an  action  at  law  will  not 
be  a  sufficient  remedy  and  protection  against  in- 
truding upon  his  publication."  The  conclusion 
reached  by  Vice-Chancellor  Malin  was,  that  "the 
jurisdiction  of  this  court  is  to  protect  property,  and 
it  will  interfere  by  injunction  to  stay  any  proceed- 
ings, whether  connected  with  crime  or  not,  which 
go  to  the  immediate  or  tend  to  the  ultimate  de- 
struction of  property,  or  make  it  less  valuable  or 
comfortable  for  use  or  occupation." 

No  clearer  or  more  satisfactory  definition  of 
equity  jurisdiction  in  this  class  of  cases  has  been, 
or  can  be,  made.  It  recognizes  the  essential  idea 
of  equity  jurisprudence  that  private  rights  of  suitors, 
litigants  in  its  forum,  are  to  be  protected.  It  will 
be  noticed  that  there  is  no  suggestion  of  the  preser- 
vation of  public  rights,  or  the  punishment  of  public 
wrongs.  Even  in  the  case  of  The  Emperor  of 
Austria  v.  Day  and  Kossuth,  supra,  there  was  no 
recognition  of  a  jurisdiction  to  enforce  political 
prerogatives  or  powers,  and  the  court  expressly  de- 
clined to  admit  the  existence  of  any  such  jurisdic- 
tion in  equity.  Said  Lord  Campbell  iu  that  case 
(p.  289):  "I  consider  that  this  court  has  jurisdic- 
tion to  protect  property  from  an  act  threatened 
which,  if  completed,  would  give  a  right  of  action. 
I  by  no  means  say  that  in  every  such  case  an  injunc- 
tion may  be  demanded  as  of  right,  but  if  the  party 
applying  is  free  from  blame,  and  promptly  applies 
for  relief,  and  shows  that  by  the  threatened  wrong 
his  property  would  be  so  injured  that  an  action  for 
damages  would  be  no  adequate  redress,  the  injunc- 
tion will  be  granted." 

This  basis  for  jurisdiction  is  an  important  one  to 
bear  in  mind  in  following  the  history  of  injunction 
under  later  conditions. 

The  Springhead  Spinning  Company  case  did  not 
lead  to  any  development  of  the  law  of  England  as 
applied  to  labor  problems.  In  1885,  Lord  Coleridge, 
in  Mogul  Steamship  Co.  v.  McGregor,  L.  R.,  15  Q. 
B.  D.  476,  recognized  the  right  of  injunction,  on 
the  ground  that  a  conspiracy  on  the  part  of  ship- 
owners to  monopolize  the  China  trade  was  an  in- 
dictable offense,  and  therefore  actionable,  if  private 

Digitized  by  VjOOQiC 


THE  ALBANY  LAW  JOURNAL. 


145 


and  particular  damage  could  be  shown;  another 
illustration  that  the  function  of  equity  is  the  pro- 
tection of  private  rights.  "  To  warrant  the  court, 
however,"  says  Lord  Coleridge,  "  in  granting  an  in- 
terim or  interlocutory  injunction  to  restrain  the 
parties  from  continuing  to  pursue  the  objectionable 
course,  those  who  complain  must  at  least  show  that 
they  have  sustained,  or  will  sustain,  '  irreparable 
damage,'  that  is,  damage  for  whicli  they  cannot 
obtain  adequate  compensation  without  the  special 
interference  of  the  court.  It  was  an  application  of 
plaintiffs  for  an  injunction  to  restrain  the  defend- 
ants from  doing  that  whicli  was  called  throughout 
the  case  —  and  which  I  really  see  no  reason  for  hes- 
itating to  call  also  —  boycotting  the  plaintiffs.  It  is 
admitted  that  this  is  a  novel  application;  and 
although,  certainly,  that  would  not  be  by  any 
means  an  insuperable  objection,  provided  we  saw 
that  justice  required  us  to  exercise  the  power  that 
is  invoked,  still  it  is  a  matter  that  is  not  to  be  dis- 
regarded." And  on  the  facts  of  that  case  the  in- 
junction was  denied. 

It  remained  for  the  courts  of  this  country  to  effect 
the  evolution  —  is  it  too  much  to  say  the  revolution  ? 
—of  equity  jurisdiction.  In  1888,  the  cases  of  Sherry 
v.  PerkiDS,  147  Mass.  212,  and  Brace  Bros.  v.  Ev- 
ans, 3  Ry.  &  Corp.  Jour.  561,  Court  of  Common  Pleas 
of  Allegheny  county,  Pa.,  were  decided.  In  1891, 
Casey  v.  The  Cincinnati  Typographical  Union  No.  1, 
45  Fed.  Rep.  141,  came  before  the  United  States 
Circuit  Court,  in  Ohio.  These  were  all  cases  of 
boycott,  by  solicitation,  threats,  parading  with  ban- 
ners, issuing  circulars  and  by  other  familiar  boycot- 
ting devices,  and  in  all  three  cases  injunction  was 
granted  on  the  grounds  of  conspiracy  and  irrepara- 
ble damage  to  property.  These  decisions  seem  to 
have  been  solely  on  the  grounds  laid  down  by  the 
English  judges,  and  in  the  Typographical  Union 
case,  Judge  Sage  said:  "No  case  has  been  cited 
where,  upon  a  proper  showing  of  facts,  an  unsuc- 
cessful appeal  has  been  made  to  a  court  of  chancery 
to  restrain  a  boycott.  The  authorities  are  all  the 
other  way."(l) 

In  1802,  in  Cceur  d'Alene  Consolidated  and  Min- 
ing Co.  v.  Miners'  Union  of  Wardner,  51  Fed.  Rep. 
260,  Judge  Beatty,  in  the  United  States  Circuit 
Court  for  the  District  of  Idaho,  granted  an  injunc- 
tion against  trespass  by  entering  upon  complainant's 
mines  and  by  force,  threats  and  intimidation  pre- 
venting employes  from  working. 

In  his  opinion.  Judge  Beatty  says:  "  A  wrong  ex- 
ists'; rights  have  been  infringed ;  unoffending  citi- 
zens have  been  maltreated ;  the  law  has  been  over- 
ridden. May  the  courts  be  successfully  invoked  for 
restraining  relief  ?  "     After  discussing  the  logical 


(15  Casey  t.  Cincinnati  Trpo.  Union,  No.  1. <S  Fed.  Rep.  Ml  (1891); 
citing  People  v.  Willi*.  4  N.  T.  Crlni.  Ren.  403;  People  v.  Krwtka.ld. 
«9;  Com.  v.  Slielton.  II  V*.  Law  J.  321:  State  v.  Olldden,  8  All.  Rep. 
890;  a.  o..  5»  Conn.  4«;  Keg.  v.  Barrett,  18  Law  J.  430. 


results  of  permitting  laborers  to  dictate  to  their 
employers  in  the  management  of  their  business,  and 
recognizing  the  American  doctrine  right  of  men  to 
work  or  not  as  they  please,  and  at  such  wages  as 
they  please;  to  combine  for  lawful  purposes  and 
adopt  all  lawful  means  to  advance  their  interests, 
he  expressed  his  views  as  follows :  "  Unfortunately, 
combinations  of  labor  are  met  by  associations  of 
employers,  each  trying  to  baffle  what  it  deems  the 
aggressions  of  the  other.  It  is  to  be  regretted  these 
opposing  forces  have  in  late  years  gone  so  far  in 
their  efforts  for  supremacy  that  they  now  operate 
upon  the  principle  that  their  interests  are  antago- 
nistic. It  is  when  these  contests  become  so  heated 
that  violations  of  the  law,  the  peace  of  the  com- 
munity, and  the  destruction  of  life  and  property 
are  threatened,  that  the  courts  are  compelled  to  in- 
terfere." 

By  this  be  means,  of  course,  that  courts  of  equity 
are  compelled  to  intervene.  Here  is  the  entering 
wedge  of  the  "public  rights"  idea  as  a  function  of 
equitable  jurisdiction.  From  this  time  progress  is 
rapid. 

Blindcll  y.  Hagnn,  54  Fed.  Rep.  40,  in  the  Uni- 
ted States  Circuit  Court  for  the  Eastern  District 
of  Louisiana,  was  a  suit  for  injunction  against  a 
combination  of  persons  who  were  preventing  ship- 
owners from  shipping  a  crew.  This  seems  to  have 
been  the  first  attempt  to  invoke  the  "  Anti-Trust " 
Law.  Act  1890, 20  St.,  p.  209.  Judge  Billings  how- 
ever, in  an  opinion  filed  February  9,  1893,  held  that 
only  the  government  could  bring  injunction  suits 
under  the  act,  and  refused  a  writ  upon  statutory 
authority ;  but  the  court  took  jurisdiction  under  the 
general  power  of  equity  to  prevent  a  multiplicity  of 
suits,,  and  granted  the  injunction.  He  reaffirmed 
the  time-honored  rule,  tbat  "  there  can  be  equity 
jurisdiction  only  when  the  case  in  question  belongs 
to  one  of  the  recognized  classes  of  cases  over  which 
equity  has  jurisdiction."  On  appeal  the  decision 
was  affirmed  by  the  Circuit  Court  of  Appeals,  the 
court  adopting  the  opinion  of  Judge  Billings, 
totidem  verbis.  (1) 

On  April  3,  1893,  Judge  Taft  rendered  his  decis- 
ion in  the  celebrated  Ann  Arbor  case.(2)  He  ap- 
plied the  powers  of  equity  to  compel  the  defendant 
railroad  companies  to  fulfill  their  duties  under  the 
Interstate  Commerce  Act  to  furnish  equal  facilities 
to  connecting  companies.  The  injunction  was  held 
by  him  to  extend  to  the  agents  and  servants  of  the 
defendants,  under  the  rule  in  equity  that  agents  and 
servants  were  bound  by  the  injunction  on  the  ground 
that  their  acts  were  the  acts  of  their  employer. 
Mr.  P.  M.    Arthur,  Chief  of  the   Brotherhood   of 

()1  Blindcll  v.  Hunan,  6  C.  C.  A.  8fi;  s.  c  M  Fed.  Kep.  ax  (affirmed 
May  29. 1893,  D.  8  Or.  Court  ot  Appeals.  Fifth  Circuit.). 

(2)  Toledo  A.  A.  k  N.  M.  K'y  Co.  v.  Pennsylvania  Co.,  SI  Fed.  Ren. 
739  (Circuit  Court,  N.  D.,  Ohio,  W.  D.,  April3d,  1893). 
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Locomotive  Engineers,  being  subsequently  made  a 
party,  was  enjoined  from  ordering  a  strike,  and  by 
mandatory  injunction  was  required  to  rescind  his 
order  already  given,  calling  into  forco  a  rule  of  the 
Brotherhood,  which  produced  a  boycott  by  all  of 
its  members,  against  the  road  on  which  the  strike 
existed.  This  rule  Judge  Taft  declared,  when 
called  into  use,  effected  a  conspiracy  to  commit  a 
crime  under  the  statutes  of  the  United  States,  ac- 
companied by  irreparable  damage  to  the  complain- 
ant railroad  company. 

The  opinion  displays  great  legal  acumen,  learning 
and  almost  irresistible  logic.  Yet  it  is  noteworthy 
that  in  this  case  a  mandatory  injunction,  which  by 
the  rules  of  equity,  as  Judge  Taft  himself  states,  is 
of  unusual  application,  was  issued  on  preliminary 
motion,  ex  parte,  under  a  special  statute  passed  for 
the  regulation  of  railroads  in  the  interest  of  the 
public,  against  one  uot  originally  a  party  to  the 
proceedings,  who  is  not  a  common  carrier  subject 
to  the  provisions  of  the  act,  nor  the  agent  or  ser- 
vant of  any  such  common  carrier.  To  this  may  be 
added  the  question,  whether  the  statute,  in  expressly 
providing  various  remedies,  legal  and  equitable,  for 
persons  affected  by  its  violations,  including  injunc- 
tions under  conditions  not  existing  in  the  Ann 
Arbor  case,  does  not  preclude  the  remedy  in  that 
case,  under  the  rule,  erpremo  uniu*,  exclwio  alter iu*  f 

Underlying  the  whole  case  is  the  idea  of  an  in- 
vasion of  public  rights.  The  statute  imposes  on  the 
railroad  company  a  public  duty;  the  omission  to 
perform  that  duty  is  a  crime ;  Mr.  Arthur,  though  not 
under  any  affirmative  obligation  to  perform  the 
public  duty,  conspires  to  prevent  its  performance ; 
Mr.  Arthur  is  guilty  of  a  crime;  irreparable  damage 
results  to  the  public  as  well  as  to  the  complainant; 
therefore  Mr.  Arthur  is  enjoined.  This  is  the  logical 
analysis  of  the  Ann  Arbor  case. 

After  all,  the  gravamen  of  the  case  is  the  crime, 
which  is  an  offense  against  the  public,  of  conspiring 
to  injure  the  public.  In  the  light  of  Judge 
Jenkins's  injunction  in  the  Northern  Pacific  case,  it 
is  interesting  to  note,  in  passing,  the  views  of  Judge 
Taft  concerning  the  right  of  employees  to  quit  their 
service.  "They  may  avoid  obedience  to  the  in- 
junction," he  says,  "by  actually  ceasing  to  be  em- 
ployees of  the  company;  otherwise  the  injunction 
would  be  in  effect  an  order  to  them  to  remain  in  the 
service  of  the  company,  and  no  such  order  was  ever, 
so  far  as  the  authorities  show,  issued  by  a  court  of 
equity.  It  is  true  that  if  they  quit  the  service  of 
the  company  in  execution  of  Rule  12,  in  order  to 
procure  or  compel  defendant  companies  to  injure 
the  complainant  company,  they  are  doing  an  un- 
lawful act,  rendering  themselves  liable  in  damages 
to  the  complainant  if  any  injury  is  thereby  inflicted, 
and  that  they  may  be  incurring  a  criminal  penalty 


as  already  explained,  but,  no  matter  how  inadequate 
the  remedy  at  law,  the  arm  of  a  court  of  equity 
cannot  be  extended  by  mandatory  injunction  to 
compel  the  enforcement  of  personal  service  as  against 
either  the  employer  or  the  employed. "(1) 

Throughout  his  opinion.  Judge  Taft  nowhere  in 
terms  refers  to  the  invasion  of  public  right  as  a 
ratio  decitlendi.  But  Judge  Jenkins,  in  the  now 
famous  Northern  Pacific  case,  takes  his  stand 
squarely  on  that  platform.  (2) 

There  the  injunction  was  not  granted  on  original 
bill  by  complainants,  but  on  petition  of  the  receiv- 
ers, in  aid  of  the  receivership;  in  itself  a  remedy 
not  usual  in  practice,  because  the  appointment  of 
the  receiver  is  supposed  to  draw  with  it  all  neces- 
sary power  to  protect  the  property  in  the  custody 
of  the  court,  without  the  application  of  injunction, 
which  is  a  separate  form  of  remedy. 

On  motion  to  modify  the  decree,  Judge  Jenkins 
says  :(3) 

"  The  railway  is  a  great  public  highway.  Its 
primary  duty  is  to  the  public.  In  the  interest  of 
the  public  it  must  be  kept  a  going  concern,  although 
it  prove  unremunerative  to  the  shareholders.  Bond- 
holders and  shareholders  invest  their  money  in  view 
of  the  public  nature  of  the  enterprise.  The  rights 
and  interests  are  subordinated  to  tho  public  duty 
charged  upon  the  road.  And  so  also  employees  in 
entering  the  service,  assume  obligations  coextensive 
in  kind  with  that  of  the  corporation.  They  may 
indeed  sever  their  relation  in  a  proper  and  decent 
manner,  but  they  may  not  legally  resort  to  obstruct- 
ive methods  to  compass  their  demands.  Their  rights 
— as  the  rights  of  bondholder  and  shareholder — are 
subordinate  to  the  rights  of  the  public,  and  must 
yield  to  the  public  welfare." 

Here  is  the  culmination  of  the  "Public  Rights" 
conception;  the  speedy  fruition  of  the  seed.  And 
that,  without  any  necessary  reference  to  statutory 
authority.  But  the  progress  of  events  is  not  yet 
complete. 

By  the  act  of  1890,  commonly  known  as  the 
"Anti-Trust"  Law,(4)  it  is  provided  that  "every 
contract,  combination  in  the  form  of  trust  or  other- 
wise, or  conspiracy,  in  restraint  of  trade  or  com- 
merce among  the  several  States,  or  with  foreign 
nations,  is  hereby  declared  to  be  illegal." 

The  second  section  prohibits  monopolizing  any 
part  of  trade  or  commerce  among  the  States  or  with 


(I)  Toledo  A.  A.  A  N  M.  R'y  Co.  v.  Pennsylvania  Co..  M  Fed. 
Rep.  7»l.  at  page  743 :  citing  Stocker  v.  Kroc  ketibank.  3  Mac.  k  O. 
250:  Johnson  v.  .Shrewsbury  R.  Co..  3  be  Oex.  M.  &  O.  914 ;  Pickering 
v.  Bishop  of  Ely.  2  V.  *  C.  C.  C.  249;  Lumley  v.  Wagner,  1  T>e  Ocx,  M. 
AG.  604. 

(21  Farmers'  T.oan  and  Trust  Co.  v.  Northern  Pac.  R.  Co.,flOFed. 
Rep.  *03  (Circuit  Court  K.  D.  Wisconsin.  April  6,  ISO*). 

(3)  Page  S13.  The  power  to  punish  for  contempt  for  interference 
with  propertv  hi  the  hands  of  recelx-ers  has  been  repeatedly  exercised. 
See  II.  S.  v.  Kane.  23  Fed.  Rep.  7IS  ( 18ttt>:  In  re  Doollttle.  23  Fed. 
Rep.  W4  (!»•«>:  Inre  Wabash  R.  Co.,  24  Fed.  Rep.  217  (1883);  In  re 
Higglus,  27  Fed.  Rep.  443  (1886). 

(4)  U.S.  Stat,  at  Large,  chap.  647,  p.  209  (approyed  July  St,  1890). 


Digitized  by 


Google 


THE  ALBANY  LAW  JOURNAL. 


147 


foreign  nations.  Penalties  are  imposed  for  the 
violation  of  any  of  the  provisions  of  the  act. 

By  the  fourth  section,  the  attorney-general  is  au- 
thorized to  institute  proceedings  in  equity  to  pre- 
vent and  restrain  violations  of  the  act. 

The  statute  was  first  enforced  in  the  case  of  The 
United  States  v.  The  Workingmen's  Amalgamated 
Council  of  New  Orleans,  54  Fed.  Rep.  094,  where 
Judge  Billings,  in  an  opinion  filed  March  26,  189ft, 
held  that  injunction  would  lie,  under  the  provisions 
of  this  act,  against  the  draymen  of  New  Orleans, 
through  whose  strike  the  whole  business  of  New 
Orleans  was  paralyzed,  and  the  transit  of  goods 
from  State  to  State  and  to  foreign  countries  was 
entirely  interrupted.  This  view  is  supported  by  a 
dictum  of  Judge  Speer,  of  Georgia,  in  a  receivership 
case.  Waterhouse  v.  Comer,  55  Fed.  Rep.  149, 
April  8,  1898.  About  the  same  time,  Judge  Putnam, 
of  Boston,  in  a  case  before  him  (U.  S.  v.  Patterson, 
55  Fed.  Rep.  605,  February  28,  1893)  of  merchants 
charged  with  a  violation  of  the  act,  said :  "  It  is  not 
to  be  presumed  that  Congress  intended  thus  to  ex- 
tend (i.  e.  to  strikes  and  boycotts)  the  jurisdiction 
of  the  courts  of  the  United  States  without  very 
clear  language.  Such  language  I  do  not  find  in  the 
.  statute." 

Thus  stood  the  adjudicated  law  when  the  prepa- 
ration of  this  paper  was  undertaken.  Since  then 
what  changes  have  been  wrought.  The  great 
"Pullman  boycott"  and  "sympathy strike"  of  the 
American  Railway  Union  have  come  and  gone.  The 
strike  has  passed  into  history,  but  what  an  intricate 
mass  of  juridical  problems  it  has  left  behind  it  to 
be  solved.  Of  these,  none  are  more  vital  or  more 
far-reaching  in  their  consequences  than  those  which 
envelop  the  court  of  equity. 

The  attorney-general  of  the  United  States,  acting 
for  the  United  States  in  the  exercise  of  its  sover- 
eignty as  a  nation,  has  sued  out  injunctions  in  nearly 
every  large  city  west  of  the  Allegheny  Moun- 
tains. 

Injunction  writs  have  covered  the  sides  of  cars, 
deputy  marshals  and  Federal  soldiers  have  patrolled 
the  yards  of  railway  termini,  and  chancery  process 
lias  been  executed  by  bullets  and  bayonets.  Equity 
jurisdiction  has  passed  from  the  theory  of  ''  public 
rights  "  to  the  domain  of  political  prerogative.  In 
1888,  the  basis  of  jurisdiction  was  the  protection  of 
the  private  right  of  civil  property;  in  1898,  it  was 
the  preservation  of  public  rights;  in  1894,  it  has 
become  the  enforcement  of  political  powers.  Even 
if  the  foregoing  conclusions  seem  too  broadly  stated, 
it  must  nevertheless  be  plain  to  every  equity  prac- 
titioner that,  between  the  Springhead  Spinning 
Company  case  and  the  Chicago  "omnibus  bill" 
there  has  been  an  immense  change  in  the  applica- 
tion of  injunction  to  large  bodies  of  men,  as  well  as 


in  the  grounds  upon  which  the  courts  assume  juris- 
diction. 

The  Springhead  Spinniug  Company  case  applied 
to  comparatively  few  individuals,  all  of  whom  were 
probably  known  to  the  complainants  in  the  bill, 
and  enjoined  their  interference  with  the  property 
of  a  single  proprietor. 

The  Chicago  ''omnibus  bill"  was  filed  to  prevent 
interference  with  twenty-three  groat  railroad  sys- 
tems, and  the  injunction  issued  against  several 
members  of  the  American  Railway  Union,  by  name, 
as  well  as  many  thousand  unnamed  ;  and,  to  prevent 
a  possible  confusion  of  identity  in  the  defendants, 
it  was  further  directed  to  "  all  other  persons  whom- 
soever." 

Whatever  may  be  thought  of  the  explanation 
given  for  this  great  change,  it  is  surely  within  the 
bounds  of  safety  to  assert  that  the  history  of  equity 
jurisprudence  furnishes  no  precedent  in  which  the 
chancellor  has  called  out  the  military  in  aid  of  an 
injunction  writ. 

It  would  be  indelicate,  as  well  as  presumptuous, 
to  enter  upon  a  discussion  of  the  application  of  the 
"  Anti-Trust "  Law  to  strikes  and  boycotts,  at  a  time 
when  the  whole  matter  is  pending  in  the  courts 
under  most  sensitive  conditions.  It  may  not  how- 
ever be  improper  to  question  the  wisdom  of  the 
executive  department  of  the  government  in  calling 
into  effect,  at  a  time  of  great  public  stress  and  ex- 
citement, a  statute  which  bad  never  been  interpreted 
by  a  court  of  last  resort,  and  which  had  received 
constructions  directly  in  conflict  from  courts  of 
coordinate  jurisdiction. 

What  is  the  purpose  of  issuing  injunctions  against 
great  masses  of  men  ?  What  object  is  to  be  attained 
by  making  two  hundred,  or  even  five  hundred 
strikers  parties  to  a  suit,  out  of  a  total  number  of 
many  thousands  1  Personal  service  on  more  than  a 
few,  in  time  to  make  the  writ  effective,  is  impracti- 
cable. Is  it  intended  that  the  mere  issuing  of  the 
writ  should  act  in  terrorem  over  the  entire  body  of 
men  engaged  in  the  strike  f  Or  is  it  expected,  by 
posting  copies  in  public  places,  to  establish  a  novel 
method  of  service  by  publication  ?  Is  the  decree  to 
serve  the  purpose  of  a  mere  executive  proclamation, 
warning  evil-doers  against  a  continuance  of  their 
misconduct,  and  without  force  or  validity,  except 
as  a  basis  for  invoking  the  military  power  ?  Surely 
not.  Such  a  construction  would  be  a  degradation 
of  judicial  process.  Then  what  conclusion  remains, 
unless  it  be  that  the  real  purpose  is  to  use  the  in- 
junction for  calling  forth  the  power  of  the  court  to 
punish  for  contempt;  to  make  of  a  court  of  equity 
in  practical  effect  a  criminal  court  ?  This  is  a  phase 
of  the  question  that  calls  for  the  serious  considera- 
tion of  bench  and  bar.  It  is  well  known  to  all  law- 
yers that  courts  of  equity  have  not  now,  and  have 
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not  had  for  five  centuries,  any  jurisdiction  over 
crimes.  Once  only,  for  a  brief  period,  and  under 
temporary  conditions,  Chancery  assumed  a  limited 
jurisdiction  in  criminal  coses.  In  the  dark  days  of 
the  fourteenth  century,  under  Richard  II,  when 
lawlessness  was  rampant,  and  the  courts  of  law  were 
overawed  by  force  and  violence,  the  Court  of  Chan- 
cery exercised  a  species  of  criminal  jurisdiction  for 
the  protection  of  the  poor  and  helpless  against  the 
rich  and  powerful. (1)  If  equity  is  now  to  punish 
crimes  at  the  instance  of  the  government,  under 
conditions  which  result  in  benefit  to  the  railroads, 
will  some  one  be  heard  to  say  that  it  is-  only  an  in- 
stance of  history  repeating  itself  ? 

Perhaps  in  retrospect,  in  the  cold  light  of  history, 
the  incidents  of  this  summer  may  bear  a  different 
aspect ;  but  in  the  glow  of  the  present,  the  inevita- 
ble logic  of  events  tends  to  prove  that  the  most 
powerful,  if  not  the  primary  reason,  for  invoking 
the  remedy  by  injunction  was  the  summary  power 
to  punish  for  contempt  which  lies  behind  it. 

Undoubtedly  this  is  the  common  opinion  of  the 
bar  as  well  as  the  public. 

The  press  reports  Judge  Woods  as  saying  imme- 
diately after  he  had  issued  the  "omnibus"  injunc- 
tion at  Chicago,  that  the  marshal  would  be  expected 
to  enforce  it,  and  if  he  was  unable  to  do  so,  the 
troops  of  the  United  States  could  be  called  out.  "  It 
is  unnecessary,"  adds  Judge  Woods,  "  to  issue 
an  injunction  to  prevent  interference  with  the  mails, 
as  such  interference  is  itself  a  crime  for  which  the 
guilty  party  can  be  arrested  and  indicted.  It  is 
more  necessary  to  issue  a  restraining  order  to  pre- 
vent interference  with  interstate  commerce.  The 
only  reason  for  issuing  an  order  at  all  is  that  it  is  a 
means  of  meeting  the  present  emergency,  for  the 
process  of  arrest  and  indictment  is  slow. "(2) 

Twenty-four  hours  later  the  press  despatches  car- 
ried to  the  world  the  information  that  one  of  the 
Federal  judges  had  united  with  the  district  attor- 
ney and  the  special  counsel  for  the  government  in  a 
call  on  the  attorney-general  for  troops.  (3) 

These  reports  may  be  inaccurate.  Judge  Woods 
may  not  have  said  what  he  is  reported  to  have  said, 
and  may  have  said  nothing  at  all  on  the  subject. 
The  truth  or  falsity  of  the  newspaper  statements  is 
immaterial.  The  fact  remains  a  matter  of  public 
notoriety  that  the  troops  were  called  out  to  aid  in 
the  enforcement  of  equity  process. 

Punishment  for  contempt  of  court  is  the  most 
summary  and  arbitrary  exercise  of  authority  under 
the  English  and  American  judicature.  It  is  the 
reserve  power  inherent  in  every  court  of  general 
jurisdiction  to  punish  by  fine  or  imprisonment,  in 
order  to  maintain  its  dignity,  and  enforce  its  com- 


(I)  t  Spence's  Equitable  Jurisdiction,  •  242,  el teq. 
12)  St.  Louis  (llobe-Ilcmocrat,  .Inly  :),  1891. 
(3)  St.  Louis  Globe-Democrat,  July  4,  18V4. 


mand;(l)  a  power  which  is  absolutely  essential  to 
the  proper  conduct  of  courts  of  justice. 

"The  exercise  of  the  power  lies  solely  in  the 
discretion  of  the  judge  before  whom  the  contempt 
is  committed,  and  will  not  be  examined  or  re-exam- 
ined by  any  other  court,  except  when  the  proceed- 
ings are  so  grossly  defective  as  to  be  void.  The 
only  other  remedy,  according  to  the  English  and 
more  generally  received  American  doctrine,  for  any 
error,  injustice,  abuse  of  discretion,  oppressive  or 
corrupt  conduct  on  the  part  of  the  judge  of  a  court 
of  the  superior  order,  is  by  resort  to  an  impeachment 
before  the  Legislature. "(2)  The  deprivation  of  this 
authority  would  render  the  courts  impotent;  its 
misuse  would  make  them  tyrants.  It  is  therefore 
equally  important  to  preserve  the  power  and  to 
prevent  its  abuse. 

The  person  charged  with  contempt  is  entitled  to 
be  heard,  but  he  must  appear. in  person  and  not  by 
attorney.  He  has  no  right  to  be  heard  by  counsel, 
nor  to  trial  by  jury.(3)  And  the  trial  of  facts  for 
contempt  not  committed  in  facie  curias  is  usually  on 
affidavits. (4)  While  in  contempt  of  an  injunction, 
he  cannot  move  to  dissolve,  nor  can  he  attack  the 
jurisdiction  of  the  court  under  the  original  bill,  nor 
file  any  sort  of  dilatory  pleading  whatever,  till  he 
has  purged  himself  of  the  contempt.(5)  In  short, 
a  party  to  a  suit  may  go  to  jail  for  contempt  of  a 
preliminary  injunction,  issued  ex  parte,  without 
notice  to  defendant,  which  is  subsequently  —  and 
after  the  defendant  has  served  his  term  of  impris- 
onment —  held  to  be  without  equity  —  that  is,  void. 
There  is  a  tremendous  power  to  place  in  the  hands 
of  one  man;  for  from  his  judgment  there  is  no 
appeal. 

Extend  this  idea  further.  It  is  a  general  rule,  as 
old  as  equity  jurisprudence,  that  persons  not  par- 
ties to  the  bill  are  not  bound  by  the  dccree.(6) 
This  is  also  the  law  of  procedure  in  the  United 
States  courts  by  statute,(7)  and.by  rules  of  court. (8) 
It  is  a  practice  in  equity  of  long  standing  to  make 
injunction  writs  run  against  defendants,  their 
agents  and  servants,  and  the  agents  and  servants 
are  bound  by  the  injunction,  after  they  have  notice 
of  it,  and  arc  liable  as  for  a  contempt  for  a  violation 
of  its  commands.  This  is  solely  upon  the  ground, 
according  to  the  authorities,  including  Judge  Taft 
in  the  Ann  Arbor  case,  that  the  acts  of  the  agents 


0)3  Amor,  k  Eng.  Encyclopaedia  of  Law,  pp.  79fl,  799,  and  cases 
there  cited.     See  Rev.  Stat.  U.  S.,  J  72S,  p.  137. 

(2)  3  Amer.  *  Eng.  Enc.  of  Law,  p.  799.  Sec  In  re  Hlgglns,  27  Fed. 
Hep.  443  (1W*S),  opinion  by  Judge  I'ardee,  p.  141). 

(3)  3  Amer.  &  Eng.  Enc.  of  Law,  p.  793.  and  cases  cited. 

(4)  3  Amer.  A  Eng.  Enc.  of  Law,  p.  790,  and  cases  cited  ;  2  High  on 
IllJ.,  J  1452.  p.    1122. 

(a)  10  Amer.  &  Eng.  Enc.  of  Law,  p.  777  ft  «*</.,  and  cases  cited. 

(6)  2  Spelling  on  Extraordinary  Relief,  j  112* ;  Bart  he  v.  Larqule.  41. 
La.  Ann.  131;  Johnson  t.  Von  Kcttler,**,  111.  63;  Boyd  v.  State,  19  Neb. 
125,  and  cases  cited,  n.  134;  People  v.  Compton,  1  Ducr  (N.  \\),  512. 

(7)  Kev.  Stat.  U.  S.  (IS7S),  p.  139,  J  737. 

(8)  See  3  Daniell's  Chan.  PI.  &  l'r.,  p.  2386.  Rules  of  U.  S.  Court. 
Nos.  XLVII,  XLVIII ;  or  Rules  as  published  in  pamphlet. 
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are  the  nets  of  the  principals,  the  defendants.(l) 
It  would  be  difficult,  if  not  impossible,  to  find  any 
respectable  authority,  more  than  one  year  old,  which 
holds  the  contrary,  or  substantially  varies  the  rule 
as  given.  There  is  some  authority  for  holding 
"  aiders  and  abettors,"  under  certain  circumstances, 
where  the  proof  is  clear  of  a  purpose  to  violate 
general  process,  such  as  subpoena,  or  summons  to 
jurors,  or  to  interfere  with  an  officer  of  court  ;(2) 
but  this  stands  upon  peculiar  grounds,  quasi-crimi- 
nal ;  and  it  may  be  doubted  whether  the  rule  has 
ever  been  applied  to  injunction,  which  is  a  specific 
civil  writ,  directed  in  personam. 

Furthermore,  there  is  a  common  rule,  that  there 
must  be  service  of  the  writ  on  those  to  be  affected 
by  it,  which  is  usually  held  to  mean  personal  ser- 
vicers) Posting  of  printed  copies  of  the  injunc- 
tion on  freight  cars,  in  railway  stations,  or  other 
conspicuous  places,  is  not  a  method  of  service  pre- 
scribed by  statute,  by  rules  of  court,  or  by  general 
equity  practice.  The  most  that  can  be  claimed  for 
this  method  is,  that  it  is  a  means  of  making  notori- 
ous the  issuance  of  the  writ,  and  thus  of  aiding  in 
proving  notice  in  cases  where  notice  is  a  factor  in 
proof  for  specific  cases.  It  is  interesting  to  apply 
these  propositions  to  the  injunctions  under  discus- 
sion. So  far  as  a  careful  investigation  has  disclosed, 
the  writ  issued  by  Judge  Jenkins  in  the  Northern 
Pacific  case  was  the  first  of  its  kind.  It  is  a  strik- 
ing innovation,  and  marks  the  point  of  departure 
from  what  is  understood  to  be  the  accepted  equity 
practice.  On  this  account  it  is  deemed  best  to  let 
it  speak  for  itself.  It  was  directed  to  thirty-two 
persons,  by  name,  members  of  certain  brotherhood 
committees,  and  to  various  others  by  classes. 
Omitting  certain  introductory  and  concluding  parts, 
the  body  of  the  writ  is  as  follows: 

"  Now  therefore  in  consideration  thereof,  and  of  the  matters 
In  said  petition  set  forth,  you,  the  above  named,  and  the  offi- 
cers, agents,  and  employees  of  Thomas  F  Oaken,  Henry  C. 
Payne,  and  Henry  C.  Rouse,  as  receivers  of  the  Northern 
Pacific  Railroad  Company,  and  the  engineers,  firemen,  train- 
men, train  dispatchers,  telegraphers,  conductors,  switchmen, 
and  aH  other  employees  of  said  Thomas  F.  Oakes,  Henry  C. 
Payne,  and  Henry  C.  Rouse,  as  receivers  of  the  Northern 
Pacific  Railroad  Company,  and  each  and  every  one  of  you, 
and  all  persons,  associations,  and  combinations,  voluntary  or 
otherwise,  whether  employees  of  said  receivers  or  not,  and  all 
persons  generally,  and  each  and  every  one  of  you.  In  the 
penalty  which  may  ensue,  are  hereby  strictly  charged  and 
commanded  that  you,  and  each  and  every  of  you ,  do  absolutely 
desist  and  refrain  from  disabling  or  rendering  in  any  wise  un- 
fit for  convenient .and  Immediate  use  any  engines,  cars,  or  other 


(1)  Toledo  A.  A.  *  N.  M.  R'y  Co.  v.  Penn.  R.  Co..  54  Fed.  Rep.  730; 
Mexican  Ore  Co.  v.  Mexican  Guadalupe  Mining  Co.,  47  Fed.  Rep.  351 
(I!.  S.  dr.  Court  D.  New  Jersey.  Sept.  3,  1891),  where  it  was  held  that 
a  director  wan  not  bouud  by  the  decree  aUer  resignation ;  Lord  Wellea- 
lev  v .  Earl  of  Morulngton,  II  Beav.  190;  People  v.  Compton,  1  Duer 
(S.  Y.),  112  (18S.S) ;  Boyd  v.  State.  19  Neb.  128  (1886). 

(2)  Even  a  criminal  Indictment  for  impeding  process  mast  show 
notice.  Peltlbone  v.  U.  8..  148  U.  S.  197  (1893).  For  distinction  be- 
tween criminal  contempt  of  general  process  and  contempt  of  special 
process,  see  opinion  of  Judge  Thayer,  in  Secor  v.  8lnglcton,  35  Fed. 
Rep.  370  (378);  citing  Hawler  v.  Bennett,  4  Paige.  I«9;  Rap.  Con- 
tempt, !  127  ;  2  High  on  InJ.  (2d  Ed.),  (  1449.  Plaintiff  in  Injunction 
proceeding  may  waive  right  to  have  acts  Judged  contempt.  Mill*  v. 
Cobby,  1  Mer.  3;  Barfleld  v.  Nicholson.  2  Law  J.  Ch.  90;  Hull  v. 
Harris.  45  Conn.  544 :  2  High  on  InJ.  (2d  Ed.).  J  14.10. 

(3)  2  High  Inl..  !  1452,  p.  1123 ;  2  Danicll's  Chan.  PI.  k  Pr.  '  IM4. 
Ami  where  the  question  of  service  Is  doubtful,  a  motion  for  attachment 
will  be  denied.  Squire  Whipple  v.  Hutchinson,  4  Blatchf.  C.  C.  Rep. 
190  (IMS).  Sac  3  A  mer.  k  JJng.  Enc.  of  Law,  p.  790. 


property  of  Thomas  F.  Oakes,  Henry  C.  Payne,  and  Henry  C. 
Rouse,  as  receivers  for  the  Northern  Pacific  Railroad  Company, 
and  from  interfering  In  any  manner  with  the  possession  of 
locomotives,  cars,  or  property  of  the  said  receivers  or  in  their 
custody,  and  from  Interfering  iu  any  manner,  by  force, 
threats,  or  otherwise,  with  men  who  desire  to  continue  in  the 
service  of  the  said  receivers,  and  from  interfering  in  any  man- 
ner, by  force,  threats,  or  otherwise,  with  men  employed  by 
the  said  receivers  to  take  the  place  of  those  who  quit  the  ser- 
vice of  said  receivers  or  from  Interfering  with  or  obstructing 
in  anywise  the  operation  of  the  railroad  or  any  portion  thereof, 
or  the  running  of  engines  and  trains  thereon  and  thereover  as 
usual,  and  from  any  interference  with  the  telegraph  lines  of 
said  receivers  or  along  the  lines  of  railways  operated  by  said 
receivers,  or  the  operation  thereof,  and  from  combining  and 
conspiring  to  quit,  with  or  without  notice,  the  service  of  said 
receivers,  with  the  object  and  intent  of  crippling  the  property 
In  their  custody,  or  embarrassing  the  operation  of  said  rail- 
road, and  from  so  quitting  the  service  of  the  said  receivers, 
with  or  without  notice,  as  to  cripple  the  property  or  to  prevent 
or  hinder  the  operation  of  said  railroad,  and  generally  from 
interfering  with  the  officers  and  agents  of  said  receivers  or 
their  employees,  in  any  manner,  by  actual  violence,  or  by  In- 
timidation, threats  or  otherwise,  in  the  full  and  complete  pos- 
session and  management  of  the  said  railroad,  and  of  all  the 
property  thereunto  pertaining,  and  from  interfering  with  any 
and  all  property  in  the  custody  of  the  said  receivers,  whether 
belonging  to  the  receivers  or  shippers,  or  other  owners,  and 
from  Interfering,  intimidating,  or  otherwise  injuring  or  Incon- 
veniencing or  delaying  the  passengers  being  transported ,  or 
about  to  be  transported,  over  the  railway  of  said  receivers,  or 
any  portion  thereof,  by  said  receivers,  or  by  interfering  in  any 
manner,  by  actual  violence  or  threats,  or  otherwise  preventing 
or  endeavoring  to  prevent  the  shipment  of  freight  or  the  trans- 
portation of  the  mails  of  the  United  States  over  the  road 
operated  by  said  receivers  and  from  combining  or  conspiring 
together,  or  with  others,  either  jointly  or  severally,  or  as  com- 
mittees, or  as  officers  of  any  so-called  labor  organization,  with 
the  design  or  purpose  of  causing  a  strike  upon  the  lines  of  ral  I- 
road  operated  by  said  receivers,  and  from  ordering,  recom- 
mending, approving  or  advising  others  to  quit  the  service  of 
the  receivers  of  the  Northern  Pacific  Railroad  Company  on 
January  1,  1894,  or  at  any'otber  time,  and  from  ordering,  re- 
commending, advising,  or  approving,  by  communication  or 
instruction,  or  otherwise,  the  employees  of  said  receivers,  or 
any  of  them,  or  of  said  Northern  Pacific  Railroad  Company, 
to  join  In  a  strike  on  said  January  1, 1894,  or  at  any  other  time, 
and  from  ordering,  recommending,  or  advising  any  committee 
or  committees,  or  class  or  classes  of  employees  of  said  re- 
ceivers, to  strike  or  join  in  a  strike,  on  January  1 ,  1894,  or  at 
any  other  time  until  the  further  order  of  this  court." 

If  it  be  said  that  the  Northern  Pacific  decree  was 
issued  in  furtherance  of  the  general  powers  attach- 
ing in  receivership  proceedings,  it  must  be  remem- 
bered that  it  is  not  in  form  an  order  in  course,  but 
an  injunction,  and  as  such  it  must  be  interpreted. 
Otherwise  it  would  be  only  a  sort  of  open  order  of 
warning  against  violating  the  process  of  the  court ; 
a  construction  not  consistent  with  its  form  or  sub- 
stance. (1) 

In  the  case  of  The  United  States  v.  Debs,(2) 
known  as  the  "Chicago  Omnibus  Bill,"  the  injunc- 
tion was  issued  July  2,  1894,  and  was  directed 
against  eighteen  defendants  by  name,  "and  all  per- 
sons combining  and  conspiring  with  them,  and  all 
other  persons  whomsoever."  After  lengthy  recitals 
of  acts  which  are  enjoined,  consisting  of  interfer- 
ence with  United  States  mails  and  inter-state  com- 
merce, the  decree  concludes: 

"And  it  is  further  ordered  that  the  aforesaid  in- 
junction and  writ  of  injunction  shall  be  in  force  and 
binding  upon  such  of  said  defendants  as  are  named 

(1)  See  Report  No.  1049,  House  of  Representatives.  53d  Congress.  2d 
Session ;  being  report  from  the  Committee  on  Judiciary.  June  8,  Isyi. 

(2)  U.  8.  Circuit  Court,  N.  1>.  of  III.  (not  yet  reported). 
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in  said  bill,  from  and  after  the  service  upon  them 
severally  of  said  writ  by  delivering  to  them  severally 
a  copy  of  said  writ  or  by  reading  the  same  to  them, 
and  the  service  upon  them  respectively  of  the  writ 
of  subpoena  herein,  and  shall  be  binding  upon  said 
defendants,  whose  names  arc  alleged  to  be  unknown, 
from  and  after  the  service  of  such  writ  upon  them 
respectively,  by  the  reading  of  the  same  to  them,  or 
by  the  publication  thereof  by  posting  or  printing, 
and  after  service  of  subpoena  upon  any  of  said  de- 
fendants named  herein,  shall  be  binding  upon  said 
defendants,  and  upon  all  other  persons  whatsoever 
who  are  not  named  herein  from  and  after  the  time 
when  they  shall  severally  have  knowledge  of  such 
order  and  the  existence  of  said  injunction." 

The-  decree  bears  the  signatures  of  the  distin- 
guished judges,  William  A.  Woods  and  P.  S. 
Orosscup. 

It  is  interesting  to  note,  in  comparison  with  this, 
the  decree  issued  by  Judge  Thayer  of  the  United 
States  court  at  St.  Louis,  in  the  case  of  The  United 
States  v.  Elliott.  (1)  The  bill  was  filed  against 
one  hundred  and  thirty-two  persons  named}  which 
number  was  afterward  increased  by  the  addition  of 
about  two  hundred  and  fifty  more  names.  The 
decree,  which  was  entered  on  the  6th  of  July,  1894, 
enjoined  the  defendants,  "  and  all  persons  acting  in 
concert  under  their  direction  and  control,"  from  the 
various  nets  recited,  which  were,  with  a  few  changes, 
the  same  as  those  mentioned  in  the  Chicago  decree. 
In  conclusion,  after  specifying  that  the  decree  shall 
be  binding  on  the  defendants  named,  after  personal 
service  of  the  injunction  and  subpoena,  it  provides 
that  the  injunction  "shall  be  binding  upon  said 
defendants  whose  names  arc  not  stated  but  who  are 
within  the  terms  of  this  order,  from  and  after  the 
service  of  such  writ  upon  them  respectively  by  the 
reading  of  the  same  to  them  or  by  the  delivery  of  a 
copy  thereof  to  them. 

It  would,  again,  be  manifestly  indelicate  to  pre- 
judge or  discuss  the  merits  of  cases  against  specific 
defendants  now  pending  for  judicial  decision.  Their 
determination  must  be  left  to  the  wisdom,  learning 
and  high  sense  of  public  duty  which  has  always 
characterized  the  Federal  judiciary.  The  forms  are 
given  as  a  necessary  part  of  the  history  of  this  sub- 
ject. They  must  benr  their  own  construction  to 
those  who  read  them.  It  may  not  however  be  im- 
proper to  ask  the  questions :  Who  are  parties  to 
these  decrees?  And  are  all -persons  whosoever 
liable  for  contempt  ? 

Viewing  the  history  of  this  subject,  it  is  important 
to  stop  and  take  a  reckoning.     Where  do  we  stand  ? 

That  the  industrial  forces  of  the  country  are  in  a 
state  of  fermentation  no  one  can  doubt.  That  there 
is  a  prevailing  sentiment  among  the  great  mass  of 

(I)  C.  S.  Circuit  Court,  E.  D.  of  Mo.,  K.  Dlv.  (not  yet  reports). 


wage-earners  that  there  are  defects  in  the  laws  and 
their  administration,  is  most  apparent.  The  late 
"sympathy  strike"  is  convincing  evidence  of  this. 
Such  a  strike,  in  itself,  seems  incredible.  It  is  in- 
credible, except  upon  the  theory  of  a  widespread 
discontent.  The.tendency  to  concentration  of  labor 
forces  increases  constantly.  Speaking  from  a  so- 
ciological point  of  view,  the  organization  of  labor 
against  the  organization  of  capital  is  entirely  nat- 
ural. Power  breeds  tyranny,  which  in  turn  brings 
rebellion  and  opposition,  then  counter-forces  pro- 
duce a  new  tyranny.  Prophets  are  not  wanting  in 
these  days  to  tell  of  pending  economic  changes,  and 
the  High  Priests  of  reform  preach  their  panaceas. 
Whether  the  changes  are  to  come  through  socialism, 
communism,  anarchism  or  the  single  tax  ;  or  whether 
they  are  to  come  at  all  is  not  pertinent  to  the  sub- 
ject of  this  paper. 

Nor  has  the  American  Bar  Association  any  proper 
concern  with  sociology.  But  this  association  has 
an  interest  —  the  deepest  interest  —  in  jurisprudence 
and  remedial  procedure.  From  that  standpoint  it 
is  one  of  its  chief  functions  to  meet  and  face  the 
questions  of  the  day. 

One  point  concerning  organized  labor  is  plain. 
Under  the  existing  system  of  jurisprudence,  the 
laboring  men  have  no  right  to  expect  recognition  in 
the  law  for  their  organizations  until  they  assume  a 
responsibility  commensurate  with  the  privileges  they 
claim.  If  organized  labor  is  to  contest  with  organ- 
ized capital,  it  must  have  a  legal  status  in  some  sort 
analogous  to  organized  capital.  If  it  is  to  make — 
and  break  —  contracts;  fix  terms  and  conditions  of 
employment;  have  a  voice  in  the  management  of 
business,  and  dictate  the  classes  of  persons  who  are 
to  be  employed,  it  must  have  a  legal  entity  which 
shall  be  able  to  respond  in  damages  for  its  breaches 
of  contract  or  its  torts,  and  be  subject  to  the  re- 
straining process  of  the  courts  on  well-defined 
juridical  lines. 

After  all,  what  does  it  mean,  this  sudden  devel- 
opment of  equity  jurisdiction  f  Whither  are  we 
tending  ?  An  injunction  sued  out  by  the  United 
States  against  ten  thousand  strikers  and  all  the 
world  besides.  Did  the  injunction  stop  the  strike  ? 
Troops  were  called  out  to  aid  the  process.  Did  they 
aid  it  ?  Some  scores  of  rioters  were  killed,  but 
where  was  the  injunction  meanwhile  ? 

Was  a  single  result  achieved  by  the  military  which 
could  not  have  been  as  lawfully  and  effectually  ac- 
complished without  an  injunction  t  The  criminal 
laws  are  ample  and  severe,  and  the  power  of  gov- 
ernment to  enforce  them  is  limited  only  by  the 
allegiance  of  its  citizens.  Every  person  who  inter- 
fered with  the  United  States  mail,  or  conspired  to 
violate  the  Inter-State  Commerce  Law,  or  destroyed 
property,  or  joined  in  riotous  gatherings  such  as 
Digitized  by  vjUuv  IL 
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assembled  at  Chicago,  was  guilty  of  crime,  and  was 
subject  to  arrest  and  punishment.  When  the  mar- 
shals were  unable  to  enforce  the  criminal  laws, 
there  was  just  as  much  power  to  call  out  the  military 
in  aid  of  criminal  process  as  there  was  in  aid  of  in- 
junction. Why,  then,  invoke  the  extraordinary 
jurisdiction  of  a  civil  court,  never  designed  for,  and 
in  no  way  adapted  to,  such  cases  ?  The  incident 
itself  is  a  sad  commentary  on  existing  conditions. 
It  points  to  the  conclusion  that  the  people  are  be- 
coming afraid  of  their  own  institutions;  afraid  of 
trial  by  jury ;  afraid  of  the  cherished  guaranties  of 
civil  liberty  derived  through  Magna  Cfuirta  and 
enshrined  in  their  constitutions,  State  and  National. 

The  idea  seems  prevalent  that  there  is  nothing  at 
issue  except  the  question  of  domination  between 
labor  and  capital.  Men  struggle  and  contest,  and 
violate  the  laws  for  what  they  call  "  organized 
labor; "  as  if  the  term  covered  privileges  of  a  higher 
order  than  the  inherent  rights  of  the  individuals 
included  in  it,  and  of  all  citizens.  In  aid  of  strikes 
and  boycotts,  they  invoke  the  rule  of  law  and  morals 
that  a  man  may  place  his  labor  where  he  pleases,  at 
such  wages  as  he  pleases;  but  deny  the  same  right 
to  the  men  who  take  the  places  thus  voluntarily 
made  vacant.  The  principle  upon  which  our 
national  autonomy  was  founded,  that  all  men  are 
created  equal,  and  are  entitled  by  inalienable  right 
to  life,  liberty  and  the  pursuit  of  happiness,  seems 
to  be  limited  by  recent  interpretation  to  all  men 
who  belong  to  labor  organizations. 

Organized  capital,  in  turn,  by  its  violations  of 
law,  cultivates  this  class  feeling.  The  efforts  by 
large  corporations  to  make  use  of  injunction,  with 
its  punishment  for  contempt,  tends  to  nullify  the 
provisions  of  the  Bill  of  Rights  that  "in  all  crimi- 
nal prosecutions,  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial,  by  an  impartial  jury  of 
the  State  and  district  wherein  the  crime  shall 
have  been  committed,  *  *  *  nnd  to  be  informed  of 
the  nature  nnd  cause  of  the  accusation ;  to  be  con- 
fronted with  the  witnesses  against  him;  to  have 
compulsory  process  for  obtaining  witnesses  in  his 
favor,  and  to  have  the  assistance  of  counsel  for  bis 
defense."  The  question  at  issue  is  deeper  than  any 
mere  conflict  of  classes.  The  fundamental  consti- 
tutional right  of  civil  liberty  is  at  stake,  and  every 
American  is  affected  by  any  violation  of  that  right. 
Upon  the  bench  and  bar,  as  the  interpreters  of  the 
law,  devolves  the  serious  responsibility  of  applying 
those  constitutional  principles  to  the  intricate  warp 
and  woof  of  social  and  political  conditions. 

In  the  discharge  of  this  solemn  obligation,  gen- 
tlemen of  the  American  Bar  Association,  it  is  for 
those  who  follow  the  noble  profession  of  the  law  to 
determine,  whether  violations  of  the  criminal  law 
shall  be  prevented  and  punished  through  criminal 


or  civil  process,  and  whether  the  court  of  equity 
shall  be  so  used  as  shall  tend  to  make  its  decree  of 
injunction  on  the  one  hand  an  instrument  of  tyranny, 
or,  on  the  other  hand,  a  mere  brutum/ulmen.        ^ 


NORMAN  L.  FREEMAN  DEAD- 

NORMAN  L.  FREEMAN,  who  has  been  Supreme 
Court  Reporter  since  April,  1863,  died  at  his 
residence  in  Springfield,  Thursday  morning,  August 
23,  1894,  after  an  illness  of  several  weeks. 

Mr.  Freeman  was  born  in  Livingston  county,  New 
York,  May  9,  1823.  The  year  following  his  father 
died,  and  he  then  went  with  his  mother  and  other 
members  of  the  family  to  Ann  Arbor,  Mich.,  and 
remained  there  a  number  of  years.  While  a  mere 
boy  he  entered  a  store  at  Detroit,  where  he  remained 
about  three  years.  Leaving  that  city,  he  spent  a 
few  years  in  Cleveland,  Ohio,  as  a  clerk,  and  then 
entered  an  academy  near  that  city,  from  which  he 
passed  to  the  Ohio  University,  at  Athens,  at  which 
institution  he  completed  his  literary  education. 

Upon  leaving  the  university,  he  went  to  Ken- 
tucky, and  for  several  years  taught  school  in  the 
vicinity  of  Lexington.  While  still  a  teacher  he 
pursued  his  law  studies,  and  in  the  winter  of  1845-6 
entered  a  law  office  at  Waterford,  N.  Y.  In  the 
spring  of  1846  he  went  to  Kentucky,  was  admitted 
to  the  bar  at  Lexington,  and  began  practicing  his 
profession  at  Morganfield,  Union  county,  in  that 
State.  In  1849  he  was  married  to  Miss  Tranquilla 
Richeson.  Five  children  blessed  the  union,  four  of 
whom  are  living. 

In  1851  Mr.  Freeman  went  to  Shawneetown,  III., 
was  admitted  to  the  Illinois  Bar  in  January,  1852, 
and  entered  upon  the  practice  of  his  profession  at 
Shawneetown.  In  a  few  years  he  moved  onto  a 
farm  in  Marion  county,  Missouri,  where  he  remained 
three  years. 

In  1862,  owing  to  troubles  growing  out  of  the 
civil  war,  he  returned  to  Shawneetown,  and  at  the 
April  term,  1863,  he  was  appointed  reporter  of  the 
Supreme  Court  of  the  State,  and  removed  to  Spring- 
field, where  he  continued  to  discharge  the  duties 
of  his  position  until  his  death. 

In  1855,  Mr.  Freeman  published  his  Digest  of 
Illinois  Reports  in  two  volumes.  He  published, 
during  his  official  term,  more  volumes  of  reports 
than  any  other  reporter  in  the  United  States.  He 
commenced  with  volume  31,  and  at  the  time  of  his 
death  was  publishing  the  Advance  Sheets  to  vol- 
ume 151. 

• 

We  lately  referred  to  the  case  of  Kidd  v.  The 
American  Pill  and  Medicine  Company.  Now  we 
note  another  case  of  Kidd  v.  Ward,  and  it  is  in  fact 
the  same  "kid."  Evidently  the  ward  had  been  in 
collusion  with  the  Pill  and  Medicine  Company  to 
dose  the  kid,  hence  the  rebellion. — Oen.  IHg. 
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Abstracts  of  Recent  decisions. 

Corporation. — Where  one  buying  the  charter, 
stock,  etc.,  of  a  corporation  agrees  to  indemnify 
tne  seller  for  any  liability  by  reason  of  a  previous 
contract  of  sale,  the  corporation  is  not  liable  with 
him  on  such  agreement,  at  least  unless  it  has  rati- 
fied the  agreement,  he  not  being  the  agent  of  the 
corporation  in  the  purchase.  Denniston  v.  Home 
Life  &  Inv.  Co.  (Penn.),  20  Atl.  Rep.  275. 

Federal  courts  —  following  decisions  op 
State  courts — limitation. — A  decision  by  the 
court  of  last  resort  of  a  State  as  to  when  the  bar  of 
the  State  statutes  of  limitation  became  operative  in 
the  particular  case  is  conclusive  on  the  United  States 
courts,  and  is  not  open  to  the  contention  that  the 
State  court  misconstrued  the  statutes,  or  adopted  a 
rule  conflicting  therewith.  Balkam  v.  Woodstock 
Iron  Co.,  U.  S.  Sup.  Ct,  14  S.  C.  Rep.  1010. 

jurisdiction  of    Supreme    Court. — The 

Supreme  Court  has  not  jurisdiction  to  review  a 
judgment  of  the  highest  court  of  a  State,  on  the 
ground  that  thereby  a  State  statute  is  so  construed 
as  to  impair  the  obligation  of  a  contract,  where 
no  objection  to  the  constitutionality  of  such  stat- 
ute was  taken  in  the  courts  of  the  State.  Morrison 
v.  Watson,  U.  S.  Sup.  Ct.,  14  S.  C.  Rep.  995.    ' 

Injunction — chattel  mortgages.  —Junior  chat- 
tel mortgagees,  whose  debt  is  not  yet  due,  may  re- 
strain the  mortgagor  and  his  assignee  for  the  bene- 
fit of  creditors  from  selling  the  mortgaged  property, 
as  they  have  advertised,  for  one-third  of  its  value, 
where  the  proceeds  of  such  a  sale  would  not  pay 
the  senior  mortgages.  Ades  v.  Levi  (Ind.),  37  N. 
£.  Rep.  888. 

Interest. — When  all  the  equities  of  a  suit  grow- 
ing out  of  contract  have  been  settled  by  an  appel- 
late court,  and  the  cause  remanded  for  the  taking 
of  an  account  pursuant  to  the  opinion,  the  question 
of  interest  being  left  open,  it  is  the  duty  of  the 
court  below  to  apply  the  ordinary  rule  of  the  Ameri- 
can cases,  which  allows  interest  from  the  filing  of 
the  bill.  Nashua  &  Lowell  R.  Corp.  v.  Boston  & 
Lowell  R.  Corp.,  U.  S.  Cir.  Ct.  of  App.,  61  Fed. 
Rep.  237. 

Receivers — mutual  benefit  societies. — Where 
a  mutual  benefit  association,  with  branches  in 
several  States,  becomes  insolvent,  and  a  receiver  is 
appointed  in  Massachusetts,  the  benefit  and  reserve 
funds  should  be  proportionally  distributed  among 
the  certificate  holders,  regardless  of  their  residence, 
to  which  end  certificate  holders  who  have  attached 
property  of  the  association  will  be  excluded  from 
any  share  in  such  funds  unless  they  release  such  at- 


tachments or  account  for  the  property  in  their  pos- 
session. Our  ham  v.  Mutual  Aid  Soc.  (Mass.),  37  N. 
E.  Rep.  447. 

Trustee. — In  an  action  against  the  administrator 
of  a  surety  on  a  trustee's  bond,  conditioned  on  the 
faithful  discharge  of  the  trust,  and  the  payment  at 
the  expiration  of  the  trust  of  any  sum  due,  the 
statute  of  limitations  docs  not  begin  to  run  on  the 
latter  condition  until  after  the  settlement  by  the 
trustee  of  his  final  account.  McKim  v.  Glover 
(Mass.),  37  N.  E.  Rep.  443. 


gjcur  gtoofes  and  gew  Editions. 

American  State  Reports,  Volume  37. 
This  volume  contains  California  Reports,  vol.  99; 
Florida  Reports,  vol.  82;  146,  147  Illinois,  51  Kan- 
sas, 97  Michigan,  115  Missouri,  35  Nebraska,  21 
Nevada,  140  New  York,  118  North  Carolina,  28 
Oregon,  157  Pennsylvania  State,  38  South  Carolina, 
31  Texas  Criminal  and  89  Virginia  Reports.  These 
reports  appear  again  by  this  volume  in  their  usual 
excellent  form,  arrangement  and  makeup.  The 
scheme  of  putting  several  State  reports  intoonc  vol- 
ume is  very  valuable  to  a  lawyer,  promoting  the  de- 
sire and  necessity  of  consulting  other  decisions  than 
those  of  his  own  State,  and  according  an  easy  and 
ready  way  to  gain  this  result.  Published  by  Ban- 
croft-Whitney Co.,  San  Francisco,  Cal. 

Foreign  Jurisdiction  of  the  British  Crown, 
bt  William  Edward  Hall,  Barrister  at  Law. 
The  work  is  divided  into  three  parts  ;  the  first 
dealipg  with  the  discussion  of  foreign  powers  and 
jurisdictions,  and  the  agents  through  whom  these 
powers  and  jurisdictions  are  exercised ;  the  second 
with  powers  and  jurisdiction  of  the  crown  in  States 
of  European  civilization,  and  the  third  with  powers 
and  jurisdiction  of  the  crowu  in  Eastern  States,  in 
protectorates  and  in  barbarous  countries.  This 
work  covers  a  ground  which  has  been  nearly  en- 
tirely left  alone  by  other  writers,  and  which  is 
yearly  receiving  more  and  more  .attention  from 
those  interested  in  matters  with  British  subjects,  as 
for  instance,  the  right  of  an  Englishman  to  become 
an  American  citizen.  The  treatise  is  most  attractive 
in  the  style  of  its.  diction,  shews  a  careful  examina- 
tion of  the  subject,  and  is  very  well  printed  on  thick 
paper,  with  marginal  notes.  It  should  give,  what 
has  long  been  needed,  an  easy  and  reliable  source  of 
information  on  this  subject.  Published  at  the  Clar- 
endon Press,  London,  and  sold  by  the  New  York 
publishers,  McMillan  &  Co.,  66  Fifth  avenue.  $2.60. 
cloth. 
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[All  communications  Intended  for  the  Editor  should  be  ad- 
dressed simply  to  the  Editor  of  Thb  Albany  Law  Journal. 
All  letters  relating  to  advertisements,  subscriptions,  or  other 
business  matters,  should  be  addressed  to  The  Albany  Law 
Journal  Cohpany.] 

IN  connection  with  the  recent  article  pub- 
lished in  this  Journal  as  to  the  naturaliza- 
tion of  British  subjects,  the  question  of  the  con- 
struction and  meaning  of  "Subject  to  the 
Jurisdiction  of  the  United  States"  as  used  in 
the  first  section  of  the  fourteenth  amendment  of 
the  Federal  Constitution,  is  a  subject  of  interest, 
but  seemingly  one  which  has  never  been  finally 
adjudicated.  The  contention  is  as  to  whether 
the  words  "  subject  to  the  jurisdiction  of  the 
United  States"  implies  that  the  person  was 
within  the  jurisdiction  of  the  country  at  the 
time  of  his  birth,  or  was  born  of  parents  who 
at  the  tjme  were  within  the  confines  and  were 
citizens  of  the  United  States.  It  was  evidently 
at  least  the  intention  of  the  framers  of  this 
article  to  exclude  from  its  provisions  the  chil- 
dren of  consuls,  ministers  and  other  officers  re- 
siding in  this  country  as  representatives  of  other 
governments.  But  the  meaning  is  not  clear  as 
to  whether  it  was  intended  to  reach  a  still 
greater  number  and  include  those  children 
whose  parents  were  without  the  class  already 
mentioned  and  who  had  lived  here  without  ever 
attempting  or  actually  becoming  naturalized. 
In  the  case  of  Elk  v.  Wilkins,  112  U.  S.  94, 
Mr.  Justice  Gray,  in  delivering  the  opinion  of 
the  court,  says:  "  The  plaintiff  is  an  Indian  and 
was  born  in  the  United  States,  and  has  severed 
his  tribal  relation  to  the  Indian  tribes,  and  fully 
and  completely  surrendered  himself  to  the 
jurisdiction  of  the  United  States  and  still  con- 
tinues to  subject  himself  to  the  jurisdiction  of 
the  United  States  and  is  a  bona  fide  resident  of 
the  State  of  Nebraska  and  city  of  Omaha." 
The  question  is  as  to  whether  the  plaintiff  is  a 
citizen  of  the  United  States  under  the  provisions 
of  the  fourteenth  amendment  of  the  Constitu- 
tion. Mr.  Justice  Gray  bases  his  opinion,  that 
the  plaintiff  is  not  a  citizen  of  the  United  States, 
chiefly  on  statutory  enactments  just  prior  and 
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subsequent  to  the  passage  of  the  fourteenth 
amendment.  He  shows  how  Congress  had 
passed  several  acts  naturalizing  Indians  of  cer- 
tain tribes  after  the  passage  of  the  fourteenth 
amendment,  and  how  these  statutes  would  have 
been  void  and  superfluous  if  the  Indian  by 
being  born  in  the  United  States  thereby  be- 
came a  citizen  thereof.  The  opinion  however 
was  not  the  unanimous  opinion  of  the  Supreme 
Court  of  the  United  States  as  appears  from  the 
dissenting  opinions  of  Justices  Harlan  and 
Woods.  In  speaking  of  the  words,  "  subject  to 
the  jurisdiction  of  the  United  States,"  Judge 
Gray  holds  that  the  phrase  means  not  merely 
subject  in  some  respect  or  degree  to  the  juris- 
diction of  the  United  States,  but  completely 
subject  to  their  political  jurisdiction  and  owing 
them  direct  and  immediate  allegiance,  and  the 
words  relate  to  the  time  of  birth  in  one  case  as 
they  do  to  the  time  of  naturalization  in  the 
other.  Persons  not  thus  subject  to  the  juris- 
diction of  the  United  States  at  the  time  of  birth 
cannot  become  so  afterward  except  by  being 
naturalized,  either  individually,  as  by  proceed- 
ings under  the  Naturalization  Acts.or  collectively 
as  by  the  force  of  a  treaty,  by  which  foreign 
territory  is  acquired.  Indians  born  within  the 
limits  of  the  United  States,  members  of  and 
owing  immediate  allegiance  to  one  of  the  Indian 
tribes  (an  alien,  though  dependent  power) 
although  in  a  geographical  sense  born  in  the 
United  States,  are  no  more  "  born  in  the  United 
States  and  subject  to  the  jurisdiction  thereof  " 
within  the  meaning  of  the  first  section  of  the 
fourteenth  amendment  than  the  children  of 
subjects  of  any  foreign  government  born  within 
the  domain  of  that  government,  or  the  children 
born  within  the  United  States  of  ambassadors 
or  other  public  ministers  of  foreign  nations. 
In  the  case  of  Minor  v.  Happersett,  21  Wall. 
167,  Chief  Justice  Waite,  writing  the  opinion  of 
the  court,  says:  "The  Constitution  does  not 
in  words  say  who  shall  be  natural-born  citizens. 
Resort  must  be  had  elsewhere  to  ascertain  that. 
At  common  law,  the  nomenclature  of  which 
the  framers  of  the  Constitution  were  familiar 
with,  it  was  never  doubted  that  all  citizens  born 
in  a  country,  of  parents  who  were  its  citizens, 
become  themselves  upon  their  birth  citizens 
also."  These  were  natives  or  natural-born 
citizens  as  distinguished  from  aliens  or  foreign- 
ers.    Some  authorities  go  further  and  include 
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as  citizens  children  born  within  the  jurisdiction 
without  reference  to  the  citizenship  of  their 
parents.  As  to  this  class  there  have  been 
doubts,  but  never  as  to  the  first.  It  would 
seem  as  if  the  Elk  v.  Wilkins  case,  being  de- 
cided after  the  one  just  mentioned,  would  carry 
with  it  the  weight  of  authority,  but  it  remains 
yet  to  be  determined  as  to  whether  the  parents 
at  the  time  of  the  birth  of  the  child  shall  be 
American  citizens  in  order  to  allow  the  child, 
without  subsequent  naturalization,  to  be  a 
citizen  of  the  United  States. 


A  remarkable  case  growing  out  of  the  Chil- 
ian war  has  just  been  decided  by  the  Court  of 
Appeal  in  England.  The  action  was  brought 
by  the  Chilian  government  against  the  London 
and  Riverplate  Bank  for  the  return  of  certain 
bars  of  silver  put  up  as  security  by  Balmaceda 
for  advances  made  by  the  bank  to  him.  It  will 
be  remembered  that  Balmaceda  was  defeated 
on  August  28,  1891,  and  had  finally  resigned 
by  noon  on  August  29.  Prior  to  the  loan  in 
controversy  the  bank  had  advanced  moneys, 
and  as  to  these  there  was  no  claim  made  by 
the  Chilian  government,  but  on  August  29  a 
sum  of  more  than  half  a  million  dollars  was  ad- 
vanced, and  this,  the  plaintiffs  claim,  should  be 
null  and  void  inasmuch  as  Balmaceda  had 
been  defeated  before  the  moneys  were  ad- 
vanced. The  bank  claimed  in  answer  that  it 
had  no  official  knowledge  or  certain  mode  of 
ascertaining  as  to  whether  Balmaceda  had  been 
overthrown  at  the  time  it  made  the  loan,  and  that 
in  case  the  rumor  of  his  overthrow  had  been 
false,  they  would  have  been  liable  for  tremen- 
dous damages  for  failing  to  live  up  to  their  con- 
tract with  him.  The  master  of  the  rolls,  in  de- 
livering the  opinion  of  the  court,  laid  down  the 
doctrine  that  it  is  not  necessary  to  ascertain  the 
.  constitutional  warrant  of  a  de  facto  government 
before  doing  business  with  it. 


A  case  recently  decided  in  England  shows 
not  only  the  workings  of  the  Employers'  Lia- 
bility Act  of  1880  but  also  illustrates  a  very  in- 
teresting phase  of  the  English  law  concerning 
infants.  Clements,  an  infant,  sues  the  London 
and  North-western  Railway  Company,  under  the 
Employers'  Liability  Act,  for  injuries  received 
by  the  negligence  of  the  defendant.     The  plain- 


tiff was  employed  as  a  porter  on  the  defendant's 
railway,   and  on  entering  upon  his  contract  of 
service,  entered  into  an  agreement  not  to  sue 
the  defendant  either  under  the  act  already  men- 
tioned  or  at  common  law  for  any  injury   re- 
ceived in  its   service  in   consideration  of  the 
issuance  of  an  insurance  policy  to  him   which 
was  paid  for  jointly  by  the  infant  and  the  de- 
fendant.    An   injury  having  been  accidentally 
received  by  the  plaintiff  in  the  course  of  his 
employment,  he,  while  still  an  infant,  brought 
an  action  to  recover  damages  after  he  had  re- 
ceived compensation   in   accordance  with   the 
rules  of  the  insurance  company.     The  defend- 
ant company  relied  on  the  plaintiff's  contract 
with  them.     Lord  Esher,  in  delivering  one  of 
the  opinions,  says  that  under  the  contract  with 
the  defendant,  the  plaintiff  received  for  several 
weeks  the  sums  of  money  which  became  pay- 
able to  him  by  reason  of  the  accident,  and  with- 
out having  the  burden  thrown   on  him,  as  it 
otherwise  would  have  been,  of  showing  how  the 
accident  happened  and  of  proving  negligence 
on  the  part  of  the  company  or  its  servants,  not- 
withstanding which   the  plaintiff  claims  to  be 
entitled  to  repudiate  his  contract  with  the  com- 
pany and  to  treat  it  as  if  it  never  existed  and 
as  if  he  never  received  any  money   under  it. 
This   at   once   brings    up    the   question  as   to 
whether  this  was  a  contract  which  an   infant 
could  repudiate.     The  agreement  must  be  con- 
strued as  a  whole  and  the  court  must  consider 
whether    it  is   beneficial    to   the   infant.     The 
court  must  say  whether  that  which  is  a  benefit 
to  him  exceeds  that  which  is  or  may  be  said  to 
be  a  disadvantage,  and   if,  on  the  whole,  the 
contract  is  to  his  manifest  advantage  and  bene- 
fit, then  it  is  one  which  he'  has  no  power  to 
avoid.     For  these  reasons,   Lord  Esher  holds 
that  the  contract  precludes  the  plaintiff  from 
recovering.     Justice  Kay,  in  writing  his  opinion 
on  the  same  question,  gives  a  very  interesting 
summary  of  infants'  contracts  of  this  character. 
In   the  case  of  Peters  v.  Fleming,  6  M.  &  W. 
42,    it  was   held  that   "necessaries"    includes 
such  articles  as  are  suitable  to  the  situation, 
degree  and  condition  of  the  infant,  and  that  a 
contract   for  such    things  must  be  treated  as 
binding  upon  him.     Beyond  that,  it  was  held, 
that  the  contracts  of  infants  respecting  their 
apprenticeship  or  their  labor,  are  not  contracts 
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which  are  absolutely  void.  That  is  to  say,  are 
not  contracts  to  an  action  upon  which  a  plea  of 
infancy  is  a  complete  defense;  and  in  all  these 
cases,  if  an  action  is  raised  while  the  infant  re- 
mains an  infant,  the  question  both  at  law  and 
equity  has  always  been  whether  a  contract  of 
that  kind,  when  carefully  examined  in  all  its 
terms,  is  or  is  not  for  the  benefit  of  the  infant, 
and  if  it  be  for  the  benefit  of  the  infant,  the 
court  will  not  allow  him  to  repudiate  it.  Again, 
in  the  case  of  Rex  v.  Inhabitants  of  Hindring- 
ham,  6  Term  Rep.  577,  there  was  a  contract  of 
apprenticeship  by  an  infant,  and  Lord  Kenyon 
said:  "There  is  no  ground  for  saying  that  the 
apprentice  did  not  act  or  put  an  end  to  the  in- 
dentures when  he  entered  into  the  King's  ser- 
vice, but  I  desire  it  may  not  be  taken  for  granted 
that  an  infant  who  binds  himself  apprentice,  a 
contract  for  his  own  benefit,  may  put  an  end  to 
that  contract  at  any  time  during  his  minority." 
Again,  in  Leslie  v.  Fitzpatrick,  3  Q.  B.  Div. 
229,  it  was  held  that  an  agreement  by  which  an 
infant  undertook  to  serve  a  shipbuilder,  with 
the  proviso  that  should  the  employers  cease  to 
carry  on  their  business  or  find  it  necessary  to 
reduce  the  operations  of  their  work  during  the 
continuance  of  the  contract,  they  should  have 
power  to  terminate  the  agreement  and  discharge 
the  infant  upon  giving  him  fourteen  days'  notice, 
was  not  void  on  the  face  of  it  so  as  to  prevent 
it  being  enforced  against  him  according  to  the 
Employers'  Liability  Act.  Again  in  the  case  of 
Earl  of  Buckinghamshire  v.  Drury,  2  Eden,  60, 
Lord  Mansfield  said :  "  By  our  law  some  agree- 
ments bind  absolutely,  some  are  void,  some  are 
voidable.  Infancy  never  authorizes  fraud,  as 
if  goods  were  delivered  to  an  infant  and  he  em- 
bezzled them,  trover  would  lie  against  him,  or 
if  he  took  an  estate  and  was  bound  to  pay  for 
it,  he  could  not  hold  the  estate  and  defend  him- 
self against  payments  of  rent  by  pretense  of  in- 
fancy. Under  these  considerations,  the  Court 
of  Appeals  held  that  this  contract  of  the  plain- 
tiff was  binding  upon  him  and  that  it  precluded 
him  from  recovering  from  the  defendant. 


The  temporary  injunction  granted  against 
Lillian  Russell  restraining  her  from  signing 
except  in  accordance  with  her  contract  with 
Messrs.  Canary  &  Leddrer  has  been  modi- 
fied   by    Judge    Bartlett    on    the   motion   to 


continue  the  preliminary  injunction  granted 
by  Judge  Gaynor  some  time  ago.  The  con- 
tract provides  that  the  defendant  shall  sing 
for  the  plaintiffs  and  under  their  control  from 
the  20th  day  of  November,  1893,  to  the  1st  day 
of  June,  1894,  and  from  the  1st  day  of  Oc- 
tober, 1894,  until  the  1st  day  of  June,  1895. 
In  the  contract  was  the  negative  covenant  by 
which  the  defendant  agreed  not  to  sing  or 
perform  in  any  place  or  for  any  persons  ex- 
cept the  plaintiffs  during  the  continuance  of 
the  contract  except  upon  the  written  consent 
of  the  plaintiffs.  The  question  is  as  to  whether 
the  words,  "during  the  continuance  of  this 
agreement,"  is  broad  enough  to  prevent  the  de- 
fendant from  giving  any  performance  whatever 
during  the  summer  months  without  the  permis- 
sion of  the  plaintiffs.  The  judge  holds  that 
such  an  interpretation  is  too  restricted,  and 
that  the  fair  meaning  of  the  parties  was  that  dur- 
ing each  theatrical  season  mentioned,  Miss  Rus- 
sell was  bound  to  serve  Canary  &  Leddrer,  and 
could  not  appear  in  any  other  place  without  their 
written  consent.  The  second  and  more  im- 
portant question  however  is  whether  the  plain- 
tiffs are  entitled  to  restrain  the  defendant  under 
this  negative  covenant  for  the  period  of  the 
second  season  contemplated  by  the  contract. 
The  facts  were  that  there  was  an  agreement.be- 
tween  the  parties  for  a  season,  with  the  privi- 
lege of  renewal  for  the  second  season  on  giving 
written  notice  to  the  defendant  that  they  de- 
sired her  services  for  such  period,  which  it  is 
proved  had  been  done.  Against  this  the  de- 
fendant contended  that  the  plaintiffs Tiad  failed 
to  procure  the  lease  of  the  Casino  or  a  suitable 
theatre  in  place  thereof,  and  that  under  one 
clause  of  the  contract  this  contract  was  broken 
by  them.  It  was  shown  however  that  a  lease 
of  the  theatre  had  been  taken  from  the  receivers 
which  would  last  until  November,  1894,  and 
that  there  was  time  to  procure  another  place  of 
amusement  where  the  defendant's  performances 
could  be  given.  The  court  states  that  he 
thinks  that  the  defendant  is  seeking  some 
plausible  pretext  to  avoid  the  fulfillment  of  a 
contract  which  has  been  substantially  per- 
formed in  good  faith  on  the  part  of  the  plain- 
tiffs, and  that  aside  from  the  modification  al- 
ready noted,  the  injunction  must  be  continued 
during  the  pendency  of  the  ac 
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ADDRESS  OF  HON.  THOMAS  M.  COOLEY, 
PRESIDENT  AMERICAN  BAR  ASSOCIA- 
TION. _ 

GENTLEMEN  of  the  Association :  It  is  made  my 
duty  by  our  Constitution  to  open  this  meeting 
with  an  address,  in  which  shall  be  communicated 
the  most  noteworthy  changes  in  statutory  law  on 
points  of  general  interest  which  have  been  made  in 
the  several  States  and  by  Congress  during  the  pre- 
ceding year.  It  is  understood  the  report  should 
cover  territorial  legislation  also.  The  report  is 
necessarily  imperfect  owing  to  the  short  time  that 
remained  for  preparing  it  after  the  legislative  ad- 
journments, and  to  the  fact  that  in  some  cases  the 
laws  were  not  printed  in  full  when  this  work  was 
done. 

No  legislative  sessions  have  been  held  within  the 
year  in  Alabama,  Arizona,  Arkansas,  California, 
Colorado,  Kentucky,  Delaware,  Florida,  Idaho, 
Illinois,  Indiana,  Kansas,  Maine,  Michigan,  Minne- 
sota, Missouri,  Montana,  Nebraska,  Nevada,  New 
Hampshire,  New  Mexico,  North  Carolina,  North 
Dakota,  Oklahoma  Territory,  Oregon,  Pennsylvania, 
South  Dakota,  Tennessee,  Texas,  Vermont,  Wash- 
ington, West  Virginia,  Wisconsin  or  Wyoming. 

A  regular  session  of  the  Legislature  of  Colorado 
was  not  to  be  held  within  the  present  year,  but  on 
December  27,  1893,  the  governor,  under  the  power 
conferred  upon  him  by  the  Constitution  to  summon 
the  Legislature  on  extraordinary  occasions,  issued  a 
proclamation  convening  the  two  houses  in  special 
session  on  January  10,  1804.  The  proclamation 
enumerated  five  special  reasons  as  constituting  such 
an  occasion,  the  two  leading  of  which  were: 
"  First,  the  mining  interests  of  these  States  have 
been  unjustly  and  unconstitutionally  attacked  by 
Congress  and  by  the  present  and  preceding  national 
administrations,  and  the  price  of  silver  bullion  been 
forced  to  so  low  a  figure  as  to  compel  the  bulk  of 
the  silver  mines  of  the  State  to  close  down. 

"Second.  The  late  panic  which  was  brought 
about  by  the  bankers  of  the  country  as  a  part  of  the 
War  upon  silver,  to  compel  an  unconditional  repeal 
of  the  Sherman  Act,  and  practically  to  give  to  the 
United  States  the  gold  standard  of  Oreat  Britain." 
The  harmful  results  in  each  case  were  specified. 

By  the  Constitution  the  action  of  the  special  ses- 
sion would  be  limited  to  the  subjects  specified  by 
the  governor  in  his  proclamation,  and  the  first  two 
of  these  were.  "  First,  to  restore  that  ancient  land- 
mark which  existed  in  the  history  of  this  country 
for  eighty-one  years,  from  1776  to  1857,#nd  in  pur- 
suance of  section  10,  article  1,  of  the  United  States 
Constitution,  which  declares  the  right  of  the  States 
to  make  gold  and  silver  coin  a  tender  in  the  pay- 
ments of  debts,  to  provide  that  all  silver  dollars, 
domestic  and  foreign,  containing  not  less  than  371  i 
grains  of  fine  silver,  or  not  less  than  412>£  grains 


nine-tenths  fine  silver,  and  upon  the  present  ratio 
of  sixteen  ounces  of  silver  to  one  ounce  of  gold 
shall  be  legal  tender  for  the  payment  of  all  debts, 
public  and  private,  collectible  within  the  State  of 
Colorado. 

"Second.  To  enact  a  law  against  making  any 
trust  deed,  mortgage,  contract  or  obligation  of  any 
kind  or  character,  or  any  part  thereof,  or  any  in- 
terest payable  thereon,  after  this  act  shall  become 
a  law,  payable  in  gold,  and  providing  that  any  trust 
deed,  mortgage,  or  contract  or  obligation  or  any 
part  thereof,  or  any  interest  payable  thereon,  made 
payable  in  gold  and  executed  after  this  act  shall 
become  a  law  shall  be  declared  payable  in  the  same 
money  or  currency  in  which  an  ordinary  debt  or 
obligation  is  now  payable  by  law." 

There  were  thirty-one  others  specified,  but  upon 
the  majority,  including  the  two  above  set  forth, 
the  Legislature  failed  to  act.  Such  legislation  as 
actually  resulted,  and  as  seems  to  fall  within  my 
duty  to  notice  in  this  address,  will  receive  attention 
further  on. 

A  special  session  of  the  Legislature  of  Mississippi 
was  also  held  in  January  of  the  present  year,  on  the 
call  of  the  governor,  but  its  action  in  the  enactment 
of  laws  was  limited  by  him  to  matters  of  import- 
ance within  the  State  only,  and  will  call  for  no  fur- 
ther notice  at  this  time. 

The  Florida  laws  of  1893  were  not  in  print  when 
the  last  meeting  of  the  association  took  place,  and 
a  few  references  are  made  to  them  further  on. 

Constitutional  chanye*. — Changes  in  the  Constitu- 
tions of  the  States  have  not  been  numerous  within 
the  year.  Some  have  been  submitted  in  Georgia  to 
be  passed  upon  by  the  people  at  the  next  general 
election,  but  they  are  of  special  interest  only  to  the 
people  of  that  State. 

A  Constitutional  Convention  is  in  session  in  the 
State  of  New  York,  which  it  is  expected  will  pro- 
pose to  the  people  of  the  State  for  their  approval 
or  rejection,  a  new  Constitution  throughout. 

Virginia  submits  to  her  voters  this  year  a  propo- 
sition to  so  amend  her  Constitution  that  in  all 
criminal  trials,  where  the  penalty  for  the  crime  is 
not  death  or  confinement  in  the  penitentiary,  the 
Legislature  may  provide  for  a  trial  otherwise  than 
by  a  jury.     It  is  to  be  voted  on  in  November. 

In  New  Jersey,  a  constitutional  question  decided 
judicially  may  perhaps  be  with  propriety  mentioned, 
because  directly  affecting  the  power  to  legislate. 
The  members  of  the  Senate  in  that  State  are  chosen 
at  different  times,  so  that  always  when  the  Senate 
is  to  be  organized,  there  are  some  new  members  and 
some  who  held  over.  The  "hold-overs"  this  year 
claimed  exceptional  rights  over  the  others  in  the 
organization  of  the  body,  but  it  was  held  they  had 
none. 
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Convict-made  goods. — In  Kentucky,  all  goods, 
wares  or  merchandise  manufactured  by  convicts  in 
other  States  and  brought  into  the  State  for  the  pur- 
poses of  sale  are  required  to  be  marked,  branded  or 
labelled  as  convict-made  good*. 

In  New  York,  several  acts  w.ere  passed,  the 
general  purpose  of  which  was  to  restrict  convict- 
made  goods  coming  in  competition  with  the  results 
of  free  labor.  In  that  State  and  also  in  Ohio  pro- 
vision was  made  requiring  those  selling  therein 
goods  made  by  convicts  in  other  States,  to  be  licensed 
and  to  submit  to  important  regulations.  In  Massa- 
chusetts, an  act  was  passed  limiting  to  seventy-five 
the  number  of  convicts  who  may  be  employed  in 
the  manufacture  of  reed  or  rattan  goods. 

In  New  York,  the  law  for  employing  convicts 
upon  the  public  highways  was  somewhat  amended. 
And  in  Iowa  provision  was  made  for  furnishing 
from  one  of  its  prisons  stone  broken  by  prison  labor, 
to  be  used  on  the  highways. 

Itinerant  dealers  in  clothing. — Ohio  and  New  York 
have  passed  laws  to  prevent  and  punish  frauds  in 
sales  of  wearing  apparel  by  itinerant  vendors,  and 
to  regulate  theirsales.  State  and  local  licenses  are  re- 
quired, which  are  to  be  obtained  on  a  showing  of 
the  names  and  residences  of  the  parties  concerned. 
Other  regulations  of  importance  are  made  and  penal 
ties  for  a  disregard  of  them  provided  for. 

Workers  in  factories  and  mines. — Laws  were  passed 
in  Rhode  Island  and  in  New  Jersey  to  increase  the 
security  against  personal  injury  and  loss  of  life  by 
fire  or  other  casualty  to  women  and  others  employed 
in  factories,  and  to  persons  employed  in  mines.  An 
act  passed  in  Maryland  for  the  protection  of  work- 
men on  buildings  makes  careful  provision  for  an  in- 
spection of  scaffolding,  ropes,  blocks,  etc.,  used  in 
the  construction,  repairing  or  painting  of  buildings 

In  Rhode  Island,  a  strong  and  carefully-drawn 
statute  was  passed  to  prevent  cruelty  to  children  by 
parents  or  others  having  the  custody  of  them.  This 
is  mentioned  here  because  the  cruelty  is  often  con- 
nected with  factory  working.  No  child  under 
twelve  years  of  age  is  allowed  to  be  employed  in 
any  factory,  manufacturing  or  mercantile  establish- 
ment. 

The  law  of  Massachusetts,  noticed  further  on, 
makes  elaborate  provision  for  the  protection  of 
workmen  in  factories  and  elsewhere,  and  especially 
of  minors. 

In  Maryland,  rigorous  provisions  are  made  to  pre- 
vent the  spread  of  disease  by  the  sale  of  goods  made 
in  "  sweat  shops." 

Labor  Day. — Congress  at  its  present  session  has 
passed  an  act  making  the  first  Monday  in  September 
a  legal  holiday  in  the  District  of  Columbia  under 
the  designation  of  Labor  Day.  The  closing  of  all 
Federal  offices  throughout  the  Union  on  that  day  is 


put  under  the  same  regulations  as  on  Christmas 
and  other  legal  holidays.  The  Legislature  of 
Oeorgia  has  passed  a  similar  act.  That  of  Florida 
at  its  lost  session  did  the  like,  but  names  Septem- 
ber 12,  as  the  day. 

A  Laborer's  Day. — Among  the  few  laws  of  general 
importance  passed  at  the  special  session  in  Colorado 
was  one  providing  that  "in  all  work  hereafter  un- 
dertaken in  behalf  of  the  State,  or  any  county, 
township  or  school  district,  municipality,  or  incor- 
porated town,  it  shall  be  unlawful  for  any  board, 
officer,  agent,  or  any  contractor  or  sub-contractor 
thereof,  to  employ  any  mechanic,  workingman  or 
laborer  in  the  prosecution  of  any  work  for  more 
than  eight  hours  a  day."  Exception  is  made  for 
cases  of  emergency,  but  overwork  for  any  one  day 
is  to  be  allowed  as  so  much  on  the  time  of  the  next 
day,  and  in  no  one  week  of  seven  days  shall  there 
be  permitted  more  than  forty-eight  hours  of  labor. 
Violation  of  the  law  is  made  a  misdemeanor.  A 
law  to  the  same  effeet  in  Utah  was  made  somewhat 
more  specific  this  year. 

In  New  York,  a  similar  law  was  so  amended  as  to 
provide  that  it  "shall  apply  to  all  mechanics,  work- 
ingmeu  and  laborers  now  or  hereafter  employed  by 
the  State  or  any  municipal  corporation  therein, 
through  its  agents  or  officers,  or  in  the  employ  of 
persons  contracting  with  the  State  or  such  corpora- 
tion for  performance  of  public  works.  And  all 
such  mechanics,  workingmen  and  laborers  so  em- 
ployed shall  receive  not  less  than  the  prevailing 
rate  of  wages  in  the  respective  trades  or  callings  in 
which  such  mechanics,  workingmen  and  laborers 
are  employed  in  said  locality.  And  in  all  such  em- 
ployment none  but  citizens  of  the  United  States 
shall  be  employed." 

In  Massachusetts,  nine  hours  are  now  to  constitute 
a  day's  work  by  laborers  for  the  commonwealth  or 
any  municipal  corporation,  or  for  any  contractor  for 
a  public  work.  Provision  is  made  against  oppres- 
sive overwork  in  other  cases.  . 

In  Florida,  transportion  companies  are  forbidden 
to  employ  a  person  more  than  thirteen  hours  con- 
secutively unless  in  case  of  accident. 

Employer  and  employee. — In  Massachusetts,  a  very 
important  act  has  been  passed  regulating  the  rela- 
tion of  employee  in  many  particulars,  in  most  of 
which  the  protection  of  the  laborer  has  been  had 
specially  in  view.  Where  by  contract  the  laborer  is 
subjected  to  a  penalty  for  leaving  the  service  with- 
out notice,  the  employer  is  made  subject  to  a  like 
penalty  for  discharging  without  notice.  Intimida- 
tion by  outside  parties  is  provided  against,  and  no 
employer  shall  require  any  one  to  agree  not  to  be- 
come a  member  of  any  labor  organization  as  a  con- 
dition of  employment.  Care  is  taken  that  laborers, 
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if  voters,  shall  have  opportunity  to  attend  elections 
and  not  be  coerced  in  voting.  Laborers  shall  not 
be  made  to  agree  to  surrender  auy  legal  claim  that 
may  arise  in  their  favor  to  recover  damages  for  in- 
juries while  in  service.  What  shall  constitute  a 
laborer's  day  in  certain  employments  is  specified. 
The  cases  of  minors  under  eighteen  and  of  women 
are  provided  for  specially  and  in  detail.  Employ- 
ment of  these  classes  in  any  manufactory  between  the 
hours  of  ten  at  night  and  six  in  the  morning  is  ex- 
pressly forbidden.  No  child  under  fourteeu  shall 
be  employed  in  any  manner  before  the  hour  of  six 
in  the  morning  or  after  that  hour  in  the  evening. 
These  are  only  a  few  of  the  numerous  provisions 
made  in  the  interest  of  the  laborer.  No  more  impor- 
tant law  was  passed  during  the  year  in  any  State. 

In  Florida,  railroad  companies  are  forbidden  to 
blacklist  employees.  Persons  and  corporations  arc 
forbidden  to  combine  against  employees  to  prevent 
the  employment  by  any  of  their  number  of  such  as 
have  been  discharged  by  another. 

Arbitration  in  labor  difficulties. — Ohio  has  a  State 
board  of  arbitration  for  the  settlement  of  differences 
between  employers  and  employees.  A  law  provid- 
ing therefor  was  somewhat  remodelled.  It  now  re- 
quires that  an  application  for  the  action  of  the 
board,  whether  by  employer  or  employees,  shall  con- 
tain a  concise  statement  of  the  grievances,  and 
promises  to  continue  on  in  business  or  at  work  in 
the  same  manner  as  at  the  time  of  the  application, 
without  any  lockout  or  strike  until  the  decision  of 
the  board ;  that  the  decision  shall  be  made  within 
ten  days  of  the  filing  of  the  application,  and  an  ap- 
plication may  contain  the  stipulation  that  the  de- 
cision of  the  board  shall  be  binding  upon  the  par- 
ties to  the  extent  stipulated.  Where  this  is  the  case 
the  decision  to  such  extent  may  be  made  and  en- 
forced as  a  rule  of  the  court  in  the  Court  of  Common 
Pleas  of  the  county. 

There  is  a  further  provision  that  whenever  it  is 
made  to  appear  to  the  mayor  of  a  city  or  village,  or 
the  judge  of  probate  of  a  county,  that  a  strike  or 
lockout  is  seriously  threatened  or  actually  occurs, 
such  officer  shall  at  once  notify  the  State  board  of 
the  facts.  Whenever  the  board  is  thus  notified,  or 
otherwise  learns  that  a  strike  or  lockout  is  seriously 
threatened  or  has  actually  occurred,  the  board  must 
put  itself  in  communication  as  soon  as  may  be  with 
the  employer  and  employees.  This  provision  ap- 
plies only  where  not  less  than  twenty-five  persons 
are  employed  in  the  same  general  line  of  business 
in  such  city,  village  or  county. 

The  unemployed. — In  Massachusetts,  the  appoint- 
ment of  a  board  to  consider  the  subject  of  the  un- 
employed and  measures  for  their  relief  has  been 
provided  for.  It  consists  of  three  persons  who  are 
to  hold  office  until  March  1,  1805. 


Labor  by  paupers. — In  Ohio,  an  act  was  passed 
authorizing  the  recipients  of  public  charity  in  cer- 
tain classes  of  institutions  to  be  employed  at  manual 
labor  on  public  parks,  highways,  etc.,  in  return 
therefor. 

In  Maryland,  charitable  institutions  which  receive 
needy  persons  for  food  or  lodging  may  now  require 
them  to  perform  labor  in  return,  and  if  they  accept 
assistance  on  those  terms  and  then  fail  or  refuse  to 
perform  the  labor,  they  may  be  proceeded  against 
as  vagrants. 

Education. — New  York  made  thorough  revision 
of  its  laws  upon  this  subject.  Public  education  of 
children  between  the  ages  of  eight  and  sixteen  is 
made  compulsory.  New  Jersey,  Kentucky  and 
Georgia  also,  to  a  considerable  extent,  revised  their 
laws.  In  New  Jersey,  furnishing  of  free  school 
books  and  all  necessary  supplies  to  scholars  attend- 
ing public  schools  is  required.  The  space  in  the 
text-book  devoted  to  the  consideration  of  the  nature 
and  effects  of  alcoholic  drinks  and  narcotics  is  re- 
quired to  be  sufficient  for  a  full  and  adequate  treat- 
ment of  the  subject,  and  it  is  made  compulsory  to 
teach  the  injurious  effects  of  alcohol  on  the  human 
system.  Industrial  education  may  be  added,  and 
the  day  before  the  customary  national  holidays  is  to 
be  devoted  to  teaching  patriotism.  In  Iowa,  school 
books  are  furnished  free  to.  indigent  scholars. 

School  boards  are  made  elective  in  Florida  for  the 
first  time. 

One  of  the  most  important  laws  for  the  protection 
of  higher  education  was  that  passed  in  New  York 
to  prevent  hazing  in  colleges.  It  makes  all  persons 
who  shall  take  part  in  the  hazing  of  students  guilty 
of  a  misdemeanor  punishable  by  fine  or  imprison- 
ment. Whenever  any  tattooing  or  permanent  dis- 
figurement of  the  body,  limbs,  or  features  of  any 
person  or  persons  is  caused  wholly  by  the  hazing, 
through  the  use  of  nitrate  of  silver,  or  any  like  sub- 
stance, it  shall  be  held  to  be  a  crime  of  the  degree 
of  mayhem,  and  may  be  punished  by  imprisonment 
for  not  less  than  three  nor  more  than  fifteen  years. 

In  Louisiana,  an  act  was  passed  "  to  prohibit  the 
board  of  school  directors  of  the  several  parishes  of 
this  State  from  combining  the  public  schools  thereof 
with  any  private  or  parochial  schools  or  other  in- 
stitutions of  learning  under  the  control  or  manage- 
ment of  any  church,  religious  order  or  association, 
or  any  religious  sect  or  denomination,  and  to  pro- 
hibit them  from  employing  as  professors  or  teachers 
in  the  public  schools  of  this  State  any  preacher, 
minister  of  the  gospel,  priest  or  other  minister  of 
religion,  member  of  any  monastic  or  other  religious 
order,  who  is  in  the  actual  service  of  any  church  or 
religious  order  of  any  sect  or  denomination  what- 
ever, as  a  teacher  or  minister  of  religion." 

Virginia  has  empowered  the'eity  council  of  any 
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city  to  adopt  any  reasonable  ordinance  necessary  to 
prevent  any  improper  interference  with  or  annoy- 
ance of  the  scholars  attending  or  boarding  at  any 
female  school  in  such  city. 

Virginia  has  also  made  provision  for  State  summer 
normal  schools  "to  familiarize  the  teachers  in  the 
public  schools  of  this  State  with  more  advanced 
methods  of  teaching,  and  to  furnish  such  additional 
academic  training  as  will  tend  to  promote  the  use- 
fulness of  the  public  schools. " 

Husband  and  wife. — In  Kentucky,  the  law  regard- 
ing the  property  rights  of  a  married  woman  were 
thoroughly  revised,  and  the  purpose  of  the  revision 
seems  to  have  been  to  make  the  property  rights  of 
husband  and  wife  as  nearly  equal  as  possible,  and 
to  give  to  each  a  similar  control  and  power  of  dis- 
posal, with  the  exception  that  the  wife  cannot  con- 
vey real  estate  unless  the  husband  unites  with  her 
in  the  conveyance. 

The  law  provides  that  marriage  shall  give  to  the 
husband,  during  the  life  of  the  wife,  no  estate  or 
interest  in  the  wife's  property,  real  or  personal, 
owned  at  the  time  or  acquired  after  the  marriage. 
During  the  existence  of  the  marriage  relation  the 
wife  shall  hold  and  own  all  her  estate  to  her  sepa- 
rate and  exclusive  use  and  free  from  the  debts,  lia- 
bilities or  control  of  her  husband.  No  part  of  a 
married  woman's  estate  shall  be  subjected  to  the 
payment  or  satisfaction  of  any  liability  upon  a  con- 
tract made  after  marriage  to  answer  for  the  debt, 
default  or  misdoing" of  another,  unless  such  estate 
shall  have  been  set  apart  for  that  purpose,  by  deed 
or  mortgage  or  other  conveyance ;  but  ber  estate 
shall  be  liable  for  her  debts  and  responsibilities 
contracted  or  incurred  before  marriage  or  contracted 
after  marriage,  except  as  the  act  provides.  A  mar- 
ried woman  may  make,  take,  acquire  and  hold  prop- 
erty, real  and  personal,  by  gift,  devise  or  descent, 
or  by  purchase,  and  she  may  in  her  own  name,  as 
though  she  were  unmarried,  sell  and  dispose  of  all 
her  personal  property.  She  may  make  contracts, 
and  sue  and  be  sued  as  a  single  woman.  The  hus- 
band is  not  to  be  liable  for  any  debt  or  responsi- 
bility of  the  wife,  except  to  the  amount  or  value  of 
property  he  may  receive  from  or  by  her  by  virtue  of 
the  marriage,  but  he  is  to  be  liable  for  necessaries 
furnished  her  after  marriage. 

After  the  death  of  either  husband  or  wife,  the 
survivor  is  to  have  an  estate  for  his  or  her  life  in 
one -third  of  all  the  real  estate  of  which  the  other 
was  seized  of  an  estate  in  fee  simple  during  th6 
coverture,  unless  the  right  thereto  shall  have  been 
barred,  forfeited  or  relinquished,  and  the  survivor 
is  to  have  one-half  of  the  surplus  personalty  left  by 
the  deceased. 

If  however  either  party  shall  voluntarily  abandon 
the  other  and  live  in  adultery,  the  party  so  offend- 


ing shall  forfeit  all  right  to  or  interest  in  the  prop- 
erty and  estate  of  the  other,  unless  they  afterward 
become  reconciled  and  live  together  as  husband  and 
wife. 

Divorce  from  the  bonds  of  matrimony  is  to  bar 
all  claim  of  either  husband  or  wife  to  the  property, 
real  or  personal,  of  the  other  after  his  or  her  de- 
cease. A  married  woman  is  given  power  to  dispose 
of  her  estate  by  will,  subject  to  the  provisions  of 
the  act.  As  conveyance  by  the  wife  of  her  real 
estate  requires  the  consent  of  the  husband,  it  is 
proper  to  odd  that  a  conveyance  by  him  of  his  es- 
tate in  which  she  does  not  uuite  will  leave  such 
prospective  interests  as  otherwise,  in  the  absence  of 
such  conveyance,  she  might  claim  therein  unaf- 
fected.    Such  at  least  would  seem  to  be  the  case. 

In  Virginia  husband  and  wife  are  made  compe- 
tent witnesses  for  or  against  each  other  in  all  civil 
causes  except  in  proceedings  by  creditors  to  avoid 
or  impeach  conveyances  or  transfers  from  the  one 
or  the  other  on  the  ground  of  fraud  or  want  of 
consideration.  This  law  does  not  apply  to  proceed- 
ings for  divorce.  Communications  made  by  one  to 
the  other  during  rrtkrriage  are  privileged,  not  only 
while  the  marriage  shall  continue,  but  after  the  re- 
lation shall  have  ceased. 

In  Massachusetts  the  marriage  of  any  male  under 
eighteen  years  of  age  and  of  any  female  under  fif- 
teen is  provided  against.  But  the  judge  of  probate 
may  allow  it  after  a  hearing,  on  consent  of  the 
father,  or  if  there  be  no  father  living,  then  of  the 
mother,  and  if  no  parent  be  living,  then  of  a  legal 
guardian.  In  the  general  law  of  marriage  some 
changes  are  made  in  Massachusetts,  for  the  most 
part  relating  to  the  notice  of  intention  to  marry. 

Georgia  has  undertaken  to  guard  against  one 
class  of  fraudulent  divorces  by  providing  that  no 
court  in  the  State  shall  grant  a  divorce  of  any  char- 
acter to  any  person  who  has  not  been  a  bona  fide 
resident  of  the  State  twelvemonths  before  filing  ap- 
plications therefor. 

In  New  York  it  is  provided  that  in  case  of  divorce 
the  legitimacy  of  any  child  of  the  marriage,  born 
or  begotten  before  the  commencement  of  the  action, 
is  not  to  be  affected  by  the  judgment.  Some  other 
changes  having  the  wife's  interests  in  view  are 
made  in  the  law  of  divorce. 

In  Massachusetts,  when  a  person  having  a  wife 
or  minor  child  shall  absent  himself  without  making 
proper  provision  for  support,  a  receiver  of  his  estate 
may  be  appointed  by  the  Probate  Court  on  petition 
of  such  wife  or  child. 

In  Florida,  a  married  woman  owning  real  estate 
in  her  own  right,  whose  husband  has  been  adjudged 
insane,  and  who  has  been  insane  for  a  year  or  more, 
may  sell,  mortgage  or  convey  such  real  estate  without 
the  consent,  signature  or  joinder  of  the  husband. 
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In  New  Jersey,  on  death  of  husband  or  wife  hav- 
ing real  estate  owned  in  fee,  but  not  leaviug  heirs, 
such  real  estate  is  now  made  to  pass  in  fee  to  the 
survivor. 

In  Maryland,  provision  is  made  for  the  convey- 
ance by  a  married  woman  who  is  under  twenty-one 
but  over  eighteen  years  of  age  of  real  estate  owned 
by  her,  the  husband  joining  in  the  conveyance. 
Also  for  release  of  dower-rights. 

Partnerships. —  In  Ohio,  a  partnership  transact- 
ing business  under  a  fictitious  name,  or  a  designa- 
tion not  showing  the  names  of  the  persons  inter- 
ested as  partners,  must  file  with  the  clerk  of  the 
Court  of  Common  Pleas  in  the  county  in  which  its 
principal  office  or  place  of  business  is  situated  a 
certificate  stating  names  in  full  of  all  members  and 
their  places  of  residence,  and  must  publish  the 
same  in  a  newspaper  in  the  county.  The  certificate 
must  be  signed  by  the  partners  and  acknowledged 
as  is  required  in  cases  of  conveyance  of  lands. 

There  must  be  a  new  certificate  with  new  publi- 
cation whenever  a  change  in  partnership  takes 
place.  A  similar  provision  to  this  last  is  made  in 
New  York. 

Mob  violence. —  In  an  attempt  to  prevent  mob 
violence,  and  to  prescribe  proper  punishment  for 
the  same,  an  act  was  passed  in  Georgia  conferring 
upon  peace  officers  large  powers  for  arresting  per- 
sons engaged  in  the  same,  and  for  holding  them  in 
custody  to  be  dealt  with  as  the  law  directs.  The 
act  makes  all  persons  engaged  in  mob  violence 
guilty  of  felony,  and  if  a  death  results  from  such 
violence,  indictable  for  the  crime  of  murder. 

The  peace  officer  who  fails  to  attempt  in  good 
faith  to  suppress  an  assembly  of  persons  collected 
for  the  purpose  of  mob  violence,  or  to  summon  a 
posse  for  the  necessary  assistance,  is  made  guilty  of 
misdemeanor.  Any  person  summoned  to  assist  in 
suppressing  any  mob  violence  which  is  being  com- 
mitted or  about  to  be  committed  is  also  made  guilty 
of  misdemeanor.  The  persons  summoned  may  be 
required  to  bring  with  them  such  fire-arms  or  other 
weapons  as  are  necessary  to  be  used  in  the  suppres- 
sion of  such  mob  violence,  and  the  officer  and  his  posse 
may,  if  the  exigency  of  the  case  requires,  in  order 
to  prevent  human  life  being  taken  by  mob  violence, 
take  the  life  of  any  person  or  persons  attempting  to 
commit  it.  But  life  is  not  to  be  taken  unless  it  be 
necessary  to  save  the  life  or  lives  of  the  person  or 
persons  being  mobbed,  or  to  protect  the  lives  of 
the  arresting  officer  or  his  posse. 

This  legislation  is  highly  commendable  and 
worthy  of  being  followed  in  other  States.  Great 
numbers  of  the  citizens  of  Louisiana  are  now  peti- 
tioning their  Legislature  for  a  law  of  like  purport. 

Master  in  chancery. —  This  officer  is  now  required 
in  Florida  to  be  a  member  of  the  bar,  which  was 
not  necessary  before. 


Pool-selling. — The  first  legislation  of  the  year  in 
New  Jersey  was  to  repeal  an  act  concerning  the 
maintaining  of  race-courses  in  the  State,  aod  licens- 
ing and  regulating  the  same.  This  was  followed  by 
another  annulling  all  licenses  theretofore  granted, 
and  by  still  another  repealing  the  act  which  had 
made  betting  and  book-making  upon  horse-races 
legal.  Telegraph  companies,  telephone  companies, 
express  companies  and  other  corporations  engaged 
in  business  as  common  carriers  were  then  prohib- 
ited from  carrying  any  message  that  was  to  further 
or  promote  the  interests  of  unlawful  pursuits,  or  in 
any  way  enable  auy  person  or  persons  to  carry  on 
any  business  or  practice  declared  illegal  by  the 
State  laws.  Violation  of  this  last  act  was  made 
punishable  by  a  fine  of  $1,000.  It  aimed  to  check 
pool-selling  in  New  York  and  elsewhere  on  New 
Jersey  races. 

Rhode  Island  revised  its  laws'  against  gambling 
and  pool-selling,  but  by  one  section  of  the  new  act 
provided  that  "every  incorporated  agricultural  so- 
ciety owning  a  race-track  is  permitted  to  run  or 
trot  horses  for  purses  upon  its  own  track,  for  the 
purpose  of  improving  the  breed  of  horses,  whether 
for  the  improvement  of  the  thoroughbred  or  the 
trotting  horse,"  the  privilege  being  confined  to  the 
period  between  the  15th  of  May  and  the  15th  of 
November. 

Virginia  revised  its  law  against  book-making  and 
pool-selling  on  races,  and  made  it  very  stringent, 
but  with  exceptions  for  those  made  on  grounds  of 
agricultural  associations,  county  or  city  fairs  and 
driving  clubs  duly  chartered. 

Prize-fighting. — South  Carolina  passed  an  act  pro- 
hibiting prize-fighting  within  the  State  and  making 
all  offenders  and  their  seconds  punishable  criminally. 

Dairy  products. — Laws  were  passed  during  the 
year  in  Iowa,  Utah  and  Ohio,  the  purpose  of  which 
was  to  preclude  the  putting  upon  the  market  of 
simulated  dairy  products,  unless  the  same  were 
properly  labelled,  so  that  the  purchaser  would  dis- 
tinctly understand  what  he  was  buying. 

The  substance  of  a  law  in  Iowa  may  be  stated  as 
an  illustration.  No  imitation  butter  or  cheese 
which  is  colored  to  resemble  the  genuine  article  can 
be  manufactured  or  sold  in  the  State  after  July  4th 
without  subjecting  the  manufacturer  or  seller  to  a 
fine  of  not  less  than  $50  for  the  first  offense,  and 
$250  for  the  second.  Imprisonment  may  be  sub- 
stituted in  either  case.  Simulated  dairy  products 
must  be  properly  labelled,  or  the  seller  is  liable  to  a 
heavy  fine. 

Every  creamery  or  cheese  factory  using  a  chemical 
test  to  determine  the  quality  of  butter  fat  in  milk, 
is  required  to  produce  from  the  State  dairy  com- 
missioner a  test  bottle,  and  a  failure  to  comply  will 
subject  the  person  to  a  fine  of  not  less_thau  $50. 
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Municipal  government. — In  New  Jersey,  as  well  as 
in  Kentucky,  very  considerable  changes  were  made 
in  the  laws  on  this  subject,  and  there  were  changes 
also  in  Iowa  and  New  York,  but  the  changes  do  not 
appear  to  cull  for  special  notice  here. 

Railroad  equipment. — To  the  States  and  Territories 
which  heretofore  have  by  law  made  provision  for 
conditional  sales  of  railway  equipment  on  the  car 
trust  plan — namely,  Alabama,  Arizona,  Arkansas, 
Colorado,  Connecticut,  Delaware,  Florida,  Georgia, 
Illinois,  Indiana,  Kentucky,  Maryland,  Montana, 
Maine,  Michigan,  New  Hampshire,  New  Jersey,  New 
Mexico,  Oklahoma,  Rhode  Island,  Virginia,  Wash- 
ington, West  Virginia,  Wisconsin — may  now  be 
added  Massachusetts,  South  Carolina,  Louisiana 
and  Iowa,  passed  this  year.  More  will  doubtless  be 
added  from  year  to  year. 

Uniformity  in  legislation. — Id  the  list  of  States 
and  Territories  which  have  heretofore  provided  by 
law  for  the  appointment  of  commissioners,  to  con- 
sider and  ascertain  the  best  means  for  bringing 
about  uniformity  of  legislation  in  all — namely,  Ala- 
bama, Delaware,  Georgia,  Kentucky,  Maryland, 
Minnesota,  Mississippi,  New  Jersey,  New  Mexico, 
New  York,  North  Carolina,  North  Dakota,  Ohio, 
Oregon,  Pennsylvania,  South  Dakota,  Tennessee, 
Washington  and  Wisconsin — may  now  be  added 
Virginia  and  South  Carolina,  such  provision  having 
been  made  by  them  within  the  year.  I  trust  it  will 
not  be  long  before  the  last  of  the  States  will  have 
taken  similar  action.  It  is  not  supposed  that  com- 
plete uniformity  will  ever  be  attained,  or  even  be 
desirable,  but  many  great  and  troublesome  differ- 
ences which  now  exist  would  rapidly  be  removed 
if  once  brought  to  the  notice  of  legislatures  by  a 
body  of  commissioners,  appointed  by  the  several 
States  to  consider  and  report  upon  them. 

Massachusetts  this  year  passed  an  act  ''to  estab- 
lish a  law  uniform  with  the  laws  of  other  States, 
for  a  uniform  standard  of  weights  and  measures." 
Also  an  act  "  to  establish  a  law  uniform  with  the 
laws  of  other  States  for  the  acknowledgment  and 
execution  of  written  instruments." 

Corporations. — Many  changes  were  made  in  the 
several  States  in  their  laws  for  the  organization  and 
regulation  of  corporations,  but  they  do  not  for  the 
most  part  seem  to  require  special  notice  here. 
Several  of  the  more  important  coucerned  the  rights 
of  foreign  corporations  doing  business  within  the 
States,  and  their  obligations  to  submit  to  conditions 
and  regulations  made  especially  needful  by  the  fact 
that  they  do  not  come  under  the  control  of  the 
general  laws  relating  to  domestic  corporations  which 
in  many  particulars  could  not  be  made  applicable 
to  them. 

Iu  Maryland,  corporations  hereafter  incorporated, 
with  some  exceptions,   are  required  to  pay  to  the 


State  treasurer,  for  the  use  of  the  State,  a  bonus  of 
one  per  centum  on  the  amount  of  their  authorized 
capital,  and  a  like  bonus  on  any  subsequent  in- 
crease of  capital. 

8everal  statutes  for  the  regulation  of  transporta- 
tion companies  were  passed  in  Florida.  They  must 
not  demand  pay  for  freight  on  goods  carried  until 
they  are  ready  for  delivery  at  the  place  of  destina- 
tion. They  must  notify  consigneee  immediately  on 
receipt  of  goods.  Other  provisions  are  made  to  in- 
sure impartiality  of  service.  The  specific  perform- 
ance of  contracts  of  railroad  companies  for  the  con- 
struction of  depots,  side  tracks  and  warehouses  may 
be  enforced.  The  companies  must  build  side  tracks, 
switches,  etc.,  where  their  roads  connect. 

In  Massachusetts,  the  issue  of  bonds  by  railroad 
and  street  railway  companies  is  now  required  to 
have  the  approval  of  the  State  board  of  railroad 
commissioners. 

In  the  same  State,  a  general  law  now  regulates 
the  increase  of  capital  stock  of  such  companies,  and 
also  of  gas  light,  electric  light,  telegraph,  telephone, 
aqueduct  and  water  companies.  If  a  foreign  cor- 
poration which  owns  or  controls  a  majority  of  the 
capital  stock  of  a  domestic  street  railway,  gas  light 
or  electric  light  corporation  shall  issue  stock  or  evi- 
dence of  indebtedness  based  upon  or  secured  by  the 
property  of  such  domestic  corporation,  without 
being  authorized  by  law,  the  Supreme  Judicial 
Court  may  dissolve  such  domestic  corporation. 

In  New  Jersey,  the  consent  of  a  municipality  is 
required  to  the  building  of  a  street  railway  in  its 
streets  and  the  owners  of  a  majority  of  the  linear 
frontage  of  the  line  must  petitiou  for  it. 

Highways. — New  Jersey  has  provided  for  a  State 
commissioner  of  roads.  A  law  has  also  been  passed 
that  in  country  districts,  on  a  petition  signed  by 
the  owners  of  at  least  two-thirds  of  the  lands  bor- 
dering on  any  public  road  or  any  section  thereof, 
not  being  less  than  one  mile  in  length,  such  owners 
may  have  the  road  improved,  and  one-tenth  the 
cost  assessed  on  their  lands,  in  consideration  of  the 
peculiar  benefits. 

Massachusetts  has  a  State  highway  commissioner. 
An  act  was  this  year  passed  whereby  the  common- 
wealth may  take  charge  of  a  new  or  an  existing 
road  as  a  highway,  and  construct  and  keep  the  same 
in  good  repair  and  condition  at  the  expense  of  the 
commonwealth. 

In  Iowa,  a  change  of  law  was  made  in  the  direc- 
tion of  securing  money  to  be  used  in  the  working 
of  highways  in  place  of  the  labor  assessments  which 
have  heretofore  been  made. 

The  use  of  bicycles  on  public  streets  and  side- 
walks is  regulated  by  general  law  in  Massachusetts. 
Limited  powers  are  given  to  the  mayor  of  a  city  or 
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selectmen  of  a  town  to  give  exceptional  privileges 
in  some  cases. 

Banking. — A  general  law  for  the  voluntary  incor- 
poration of  persons  to  carry  on  the  business  of  bank- 
ing has  been  passed  in  Georgia.  When  the  cor- 
poration is  formed,  circulating  notes  may  be  issued 
to  it  by  the  State  commissioners,  consisting  of  the 
governor,  the  treasurer  and  the  comptroller-general, 
in  denominations  not  greater  than  $1,000  nor  less 
$1,  on  application  being  made  therefor,  and  on 
compliance  with  conditions  prescribed.  The  capital 
stock  must  not  be  less  than  $25,000,  fully  paid  in, 
in  gold,  silver  or  legal  currency  of  the  United 
States.  One-half  of  the  cash  paid  in  on  capital 
stock  shall  be  kept  as  a  fund  for  the  redemption  of 
bills  issued,  and  shall  be  used  for  no  other  purpose. 
The  remaining  one-half  shall  be  invested  in  valid 
county,  municipal.  State  or  United  States  bonds, 
not  less  than  one- half  of  which  shall  be  State  or 
United  States  bonds,  but  none  of  the  bonds  shall 
be  below  par  of  their  face  value,  and  they  shall  be 
approved  by  the  bank  commissioners  and  deposited 
with  the  State  treasurer 

The  amount  of  circulating  notes  that  may  be  so 
issued  to  the  bank  shall  equal  three  times  the  amount 
of  all  United  States  legal  tender,  coins  or  currency 
deposited  in  the  bank  as  a  fund  for  redemption. 
The  notes  when  in  circulation  must  be  promptly 
redeemed  on  demand  in  legal  tender,  United  States 
coins  or  currency. 

The  securities  deposited  with  the  State  treasurer 
are  to  remain  in  pledge  for  the  redemption  and 
payment  of  all  circulating  notes,  and  as  additional 
security,  the  shareholders  of  the  bank  are  made 
liable  to  the  extent  of  the  amount  of  their  stock 
therein,  at  the  par  value  thereof,  in  addition  to 
the  amount  invested  in  their  shares.  If  at  any 
time  an  impairment  or  reduction  of  the  funds  of 
the  bank  devoted  to  the  redemption  of  circulating 
notes  shall  occur,  so  that  the  funds  shall  amount 
to  less  than  one-third  the  outstanding  circulation, 
it  shall  immediately  be  increased  and  made  equal 
to  one-third  such  outstanding  notes.  The  liability 
of  stockholders  who  transfer  their  shares  is  con- 
tinued for  the  period  of  sixty  days  from  date  of  the 
transfer. 

Each  bank  is  required  to  have  and  keep  as  a  reserve 
fund,  in  cash,  an  amount  equal  to  twenty-five  per 
cent  of  its  deposits,  and  the  shareholders  are  per- 
sonally liable  if  this  requirement  is  not  observed. 
If  any  bonds  deposited  with  the  State  treasurer 
shall  depreciate  in  value,  the  commissioner  may  re- 
quire them  to  be  .replaced  with  such  as  are  valid. 
It  is  made  unlawful  for  any  bank  to  loan  in  the  ag- 
gregate more  than  twenty-five  per  cent  of  the 
amount  of  its  capital  stock  to  the  officers  and  di- 
rectors thereof,  or  to  loan  more  than  ten  per  cent 


thereof  to  any  one  such  officer  or  director,  or  to  loan 
any  of  its  funds  to  any  person  or  persons  on  the  in- 
dorsement of  any  of  its  officers  or  directors. 

Dividends  can  only  be  declared  after  setting  apart 
annually  five  per  cent  of  the  net  earnings  of  the 
bank,  to  be  retained  as  surplus  carniugs.  These 
are  the  most  important  provisions  of  this  act. 

In  New  York,  days  of  grace  are  abolished. 

In  Rhode  Island,  it  is  provided  that  all  notes, 
drafts,  checks,  acceptances,  bills  of  exchange, 
bonds  or  other  evidences  of  indebtedness,  falling 
due  on  Sunday  or  on  a  public  holiday,  shall,  for 
every  purpose,  be  considered  due  on  the  next  fol- 
lowing business  day.  Like  provision  is  made  in 
Massachusetts. 

In  Rhode  Island,  the  law  further  provides  that  on 
Saturday  of  each  week  banking  hours  shall  end  at 
13  o'clock,  and  Saturday  shall,  for  the  acceptance 
and  maturity  of  paper  above  referred  to,  be  treated 
as  a  holiday,  but  this  last  provision  is  not  to  apply 
to  checks  or  demand  drafts  on  banks  or  bankers 
presented  before  t2  o'clock. 

In  Louisiana,  bank  officers  arc  authorized  to 
transfer  balances  in  the  bank  in  favor  of  one  who 
has  deceased  to  his  representatives. 

In  Maryland,  reports  by  savings  banks  to  the 
State  comptroller.of  the  names  of  those  having  ac- 
counts who  have  neither  made  a  deposit  nor  with- 
drawn within  twenty  years  must  be  made  every  two 
years. 

In  Kentucky,  the  laws  relating  to  banking  are 
this  year  amended  in  respect  to  loans  to  stock- 
holders and  to  firms,  etc.,  in  which  corporations  are 
interested,  and  also  as  to  the  institution  of  pro- 
ceedings by  the  attorney-general  for  closing  bank- 
ing institutions  up. 

The  laws  relative  to  loans  by  co-operative  banks 
have  been  somewhat  changed  in  Massachusetts,  and 
those  relative  to  savings  banks  and  savings  institu- 
tions revised  and  codified. 

Virginia  has  made  the  receipt  of  money  as  a  de- 
posit by  any  banker,  broker  or  officer  of  any  trust 
or  savings  institution  or  of  any  bank,  with  actual 
knowledge  that  such  banker,  broker  or  institution 
or  bank  is  insolvent,  the  crime  of  embezzlement. 

Legal  procedure. —  In  Georgia,  an  act  has  been 
passed  requiring  the  plaintiff  in  civil  actions  to  set 
forth  his  cause  of  action  in  orderly  and  distinct 
paragraphs,  numbered  consecutively.  It  also  re- 
quires that  the  defendant  shall  severally  and  dis- 
tinctly answer  each  paragraph,  and  not  file  a  mere 
general  denial,  as  has  been  the  practice.  All  the 
affirmations  not  denied  are  to  be  taken  as  prima  facie 
true,  unless  the  defendant  states  that  he  can  neither 
admit  nor  deny  because  of  the  want  of  sufficient 
information. 

In  Ohio,  in  jury  trials,  the  court  when  requested 
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must  now  instruct  the  jury,  if  they  find  a  general 
verdict,  to  find  specially  upon  particular  questions 
of  fact  to  be  stated  in  writing,  their  finding  to  be 
in  writing  also.  In  Maryland,  special  findings  of 
facts  in  jury  trials  are  now  provided  for. 

Very  important  changes  are  made  in  the  attach- 
ment laws  of  Colorado,  and  some  also  in  those  of 
New  Jersey.  In  Iowa,  an  attempt  was  made  to  get 
rid  of  the  professional  juror.  The  names  of  all  resi- 
dents of  the  town  or  city  in  which  court  is  held  who 
are  liable  to  jury  duty,  and  not  on  the  regular 
panel,  are  placed  in  a  separate  box,  and  from  these 
talesmen  are  drawn  instead  of  the  jury  being  com- 
pleted by  the  officer  from  hangers-on  in  the  court 
room.  A  modification  of  the  law  looking  to  the 
same  end  was  also  made  in  New  York.  Ohio  has 
also  the  same  purpose  in  view  in  providing  for  a 
jury  commissioner  and  amending  the  prior  law  as 
to  the  drawing  of  jurors.  Careful  regulations  as  to 
drawing  jurors  were  this  year  made  in  Maryland 
and  for  city  courts  in  Massachusetts. 

In  Maryland,  a  probate  will  is  now  subject  to 
caveat  only  within  three  years  from  probate. 

In  Maryland,  the  attachment  law  is  so  changed 
as  to  admit  of  the  issue  of  the  writ  in  certain  cases 
before  the  debt  falls  due. 

Fraternal  beneficiary  organizations. —  The  incorpo- 
ration of  such  organizations  is  provided  for  in  Mas- 
sachusetts, and  their  business  and  also  that  of  or- 
ganizations formed  outside  but  doing  business 
within  the  State  is  regulated. 

Where  fraternal  beneficiary  societies,  orders  or 
organizations  grant  insurance  to  their  members, 
regulations  are  made  in  Maryland  to  govern  them 
in  this  respect. 

Public  records. —  Standard  inks  for  public  records 
are  now  required  in  Massachusetts,  and  they  are  to 
be  furnished  by  the  secretary  of  State. 

Plumbing. —  This  business  is  now  regulated  in 
Massachusetts,  and  those  who  follow  it  are  to  be 
licensed. 

Conditional  sales.— In  Maryland,  it  is  made  a  mis- 
demeanor for  the  purchase  of  personal  property 
which  is  the  subject  of  an  unrecorded  couditional 
contract  of  sale  to  dispose  of  such  property. 

Chattel  due  bills. —  The  issue  by  merchants  or  cor- 
porations of  tickets  redeemable  only  in  goods  at 
their  own  places  of  business  is  now  made  illegal  in 
Louisiana. 

Elections. —  Several  laws  have  been  passed  within 
the  year,  founded  in  great  measure  upon  what  is 
known  as  the  Australian  System,  the  general  pur- 
pose being  to  protect  voters  in  casting  their  ballots 
independent  of  party  or  other  influence  or  control, 
and  to  render  certain  a  truthful  declaration  of  the 
result. 

Virginia,   New    York,    Colorado,    Massachusetts 


and  Ohio  have  new  provisions  on  this  subject,  all 
having  in  view  the  same  general  purpose. 

In  Iowa  and  Ohio,  women  have  been  given  the 
suffrage  in  school  elections,  and  in  Colorado,  in 
view  of  the  constitutional  change,  which  gives 
them  the  right  to  vote  generally,  careful  directions 
are  given  for  registration. 

In  New  York  provision  is  made  for  allowing  use 
of  the  Myers  automatic  ballot  machine  by  the  towns 
and  cities  of  the  State,  but  the  use  is  not  compul- 
sory. A  prompt  and  simple  method  verifying  the 
results  of  elections  when  fraud  or  mistake  is 
charged  is  also  provided. 

In  Rhode  Island  the  plurality  is  now  made  ap- 
plicable to  the  election  of  members  of  Congress  as 
in  other  States. 

The  law  for  recounting  votes  cast  at  elections  was 
revised  this  year  in  Massachusetts.  And  the  law 
for  defending  contested  elections  was  revised  in 
Kentucky. 

Criminal  proceedings.  —In  Louisiana  the  use  of  the 
uncovered  patrol  wagon  is  now  prohibited. 

Persons  imprisoned  for  non-payment  of  criminal 
fees  may  be  set  to  work  by  polico  jurors  iu  Louisi- 
ana in  satisfaction  thereof,  or  they  may  be  hired  out 
by  the  police  jurors  to  other  persons. 

The  sale  of  vicious  literature  is  provided  against 
as  a  crime  in  Maryland,  and  the  case  of  sale  of 
criminal  news  to  minors  is  specially  embraced. 

Kentucky  has  also  made  stringent  provisions 
against  the  circulation  of  obscene  literature,  with 
special  reference  to  the  protection  of  minors. 

The  number  of  grand  jurors  was  reduced  in  1891, 
in  Florida,  to  twelve.  It  is  now  made  not  less  than 
fifteen  nor  more  than  eighteen,  and  twelve  must 
unite  in  finding  an  indictment. 

Libellous  information. — New  York  has  undertaken 
to  check  what  has  become  a  serious  evil  by  provid- 
ing that  "  any  person  who  wilfully  states,  delivers 
or  transmits,  by  any  means  whatever,  to  any  mana- 
ger, editor,  publisher,  reporter  or  other  employee  of 
a  publisher  of  any  newspaper,  magazine,  publica- 
tion, periodical  or  serial,  any  statement  concerning 
any  person  or  corporation  which,  if  published 
therein,  would  be  a  libel,  is  guilty  of  a  misde- 
meanor." Georgia  at  the  same  time  protects  the 
publishers  of  newspapers  from  libel  suits  in  one 
class  of  cases  where  the  common  law  might  inflict 
upon  them  damages  by  enacting  that  "  a  fair  and 
honest  report  of  the  proceedings  of  legislative  or 
judicial  bodies,  or  court  proceedings,  or  a  truthful 
report  of  information  received  from  any  arresting 
officer  or  police  authorities,  shall  be  deemed  privi- 
leged communication,  and  in  any  action  brought 
for  newspaper  libel  the  rule  of  the  law  as  to  privi- 
leged communications  shall  apply." 

Bogs  of  bad  reputation. — The  running  at  large  of 
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dogs  having  the  reputation  of  killing  sheep  is  for- 
bidden in  Florida,  and  when  not  accompanied  by 
their  owners,  or  by  the  agents  of  the  owners,  it  is 
lawful  to  kill  them  as  run-abouts. 

False  weight)  and  measures. — It  is  now  made  crim- 
inal in  Louisiana  to  falsely  sell  or  buy  any  mer- 
chandise or  produce  by  false  weights  or  measure. 

Inspection  of  fertilizers  is  also  provided  for  to 
prevent  false  sales  and  deceptions. 

Railroad*. — A  railroad  commission  is  provided 
for  in  Louisiana,  with  power  over  rates.  Equal  but 
separate  accommodations  must  be  provided  for 
white  and  blade  passengers.  And  see  Corporations, 
supra. 

The  law  n-garding  the  keeping  open  of  station- 
houses  and  the  sale  of  railroad  tickets  is  revised  in 
Kentucky. 

Publi?  trustee. — In  Colorado  the  appointment  of  a 
public  trustee,  to  whom  all  trust  deeds  are  to  be 
executed,  is  provided  for.  If  one  is  given  naming 
any  other  person  as  trustee  it  is  to  be  held  to  be  a 
mortgage  only,  and  subject  to  judicial  foreclosure. 

Voluntary  assignments  by  debtors. — The  law  for  the 
regulation  of  procedure  under  such  assignments  is 
amended  in  Kentucky  so  as  to  give  County  Courts 
jurisdiction  to  supervise  the  action  of  assignees  and 
require  accounting  and  settlements  when  reasona- 
ble. In  New  Jersey  a  like  power  is  given  to  surro- 
gates, and  in  New  York  a  section  of  a  prior  statute 
on  the  subject  is  amended  so  as  to  make  the  judi- 
cial authority  more  effective. 

Practice  of  medicine. — Several  laws  during  the 
year  were  passed  for  the  purpose  of  regulating  the 
medical  practice,  and  excluding  therefrom  pretend- 
ers who  were  without  the  proper  training,  and 
could  give  no  evidence  of  their  fitness  to  be  trusted 
with  the  health  and  lives  of  others. 

In  Virginia  the  subject  received  special  attention, 
and  a  general  law  to  regulate  the  practice  of  medi- 
cine and  surgery  in  the  State  was  passed.  Others 
were  passed  in  New  Jersey,  Ohio,  Maryland.  Ken- 
tucky and  Utah,  and  in  each  jurisdiction  only 
classes  of  persons  designated,  and  who  furnish  evi- 
dence of  proper  training,  are  now  suffered  to  prac- 
tice. 

In  Utah  a  general  law  was  also  passed  to  regulate 
the  practice  of  dentistry,  and  in  New  Jersey  a  law 
on  that  subject  was  made  more  stringent. 

In  Massachusetts  a  general  law  now  requires  the 
registration  of  practicing  physicians  and  surgeons. 

In  Maryland  the  practice  of  veterinary  medicine 
is  now  regulated. 

In  Louisiana  women  may  now  be  licensed  to  prac- 
tice medicine  and  pharmacy.  The  privilege  is  ex- 
tended to  the  practice  of  law  also. 

In  Maryland,  to  guard  against  blindness  in  chil- 
dren, the  attendance  of  a  qualified  physician  is 
made  imperative   when   at  any   time   within  two 


weeks  after  the  birth  of  an  infant  certain  diseased 
conditions  of  the  eyes  appear. 

Taxatum. — Among  the  most  important  acts  passed 
within  the  year  was  one  adopted  in  Ohio  imposing 
a  collateral  inheritance  tax.  It  provides  that  "  all 
property  within  the  jurisdiction  of  this  State,  and 
any  interest  therein,  whether  belonging  to  inhabit- 
ants of  this  State  or  not,  and  whether  tangible  or 
intangible,  which  shall  pass  by  will  or  by  intestate 
laws  of  this  State,  or  by  deed,  grant,  sale  or  gift 
made  or  intended  to  take  effect  in  possession  or  en- 
joyment after  the  death  of  the  grantor,  to  any  per- 
son in  trust  or  otherwise,  other  than  to  or  for  the 
use  of  the  father,  mother,  husband,  wife,  brother, 
sister,  niece,  nephew,  lineal  descendant,  adopted 
child,  or  person  recognized  as  an  adopted  child  and 
made  a  legal  heir  under  the  provisions  of  section 
4182  of  the  Revised  Statutes  of  Ohio,  or  the  lineal 
descendant  thereof,  or  the  lineal  descendant  of  any 
adopted  child,  the  wife  or  widow  of  a  son,  the  hus- 
band of  the  daughter  of  a  decedent,  shall  be  lia- 
ble to  a  tax  of  five  per  centum  of  its  value  above  the 
sum  of  $200;  seventy-five  per  centum  of  such  tax 
to  be  for  the  use  of  the  State  and  twenty-five  per 
centum  for  the  use  of  the  county  wherein  the  same 
is  collected."  This  was  followed  by  an  act  to  im- 
pose a  direct  inheritance  tax,  the  provisions  of 
which  are  that  "all  property  within  the  jurisdiction 
of  this  State,  and  any  interest  therein,  whether  be- 
longing to  the  inhabitants  of  this  State  or  not,  or 
whether  tangible  or  intangible,  including  annuities 
which  shall  pass  by  will  or  by  the  intestate  laws  of 
this  State,  or  by  deed,  grant,  sale  or  gift  made  or 
intended  to  take  effect  in  possession  or  enjoyment 
after  the  death  of  the  grantor,  to  the  use  of  the  father, 
mother,  husband,  wife,  brother,  sister,  niece, 
nephew,  lineal  descendant,  adopted  child,  or  person 
recognized  as  an  adopted  child  and  made  a  legal 
heir  under  the  provisions  of  section  4182  of  the 
Revised  Statutes  of  Ohio,  or  the  liucal  descendant 
thereof,  the  lineal  descendant  of  any  adopted  child, 
the  wife  or  widow  of  a  son,  the  husband  of  a 
daughter  of  decedent,  or  to  any  one  in  trust  for 
such  person  or  persons,  shall  be  liable  to  a  tax  as 
follows,  to- wit:  "When  the  value  of  the  entire 
property  of  such  descendant  exceeds  the  sum  of 
$20,000  and  does  not  exceed  the  sum  of  $50,000, 
one  per  cent;  when  it  exceeds  $50,000  and  does  not 
exceed  $100,000,  one  and  onr-half  percent;  when 
it  exceeds  $100,000  and  does  not  exceed  $200,000, 
two  per  cent;  when  it  exceeds  $200,000  and  docs 
not  exceed  $300,000,  three  per  cent;  when  it  ex- 
ceeds $300,000  aud  does  not  exceed  $500,000,  three 
and  one-half  per  cent:  when  it  exceeds  $500,000 
and  does  not  exceed  $1,000,000,  four  per  cent; 
and  when  it  exceeds  $1,000,000,  five  per  cent; 
seventy-five  per  cent  of  such  tax  to  be  for  the  use 
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of  the  State,  and  twenty-five  per  cent  for  the  use 
of  the  county  wherein  the  same  is  collected." 

New  Jersey  also  adopted  a  law  for  the  taxing  of 
collateral  inheritances.  It  provides  "  that  after  the 
passage  of  this  act  all  property  which  shall  pass  by 
will  or  by  the  intestate  laws  of  this  State  from  any 
person  who  may  die  seized  or  possessed  of  the  same 
while  being  a  resident  of  the  State,  and  all  property 
which  shall  be  within  this  State,  and  any  part  of 
such  property  and  any  interest  therein  or  income 
therefrom,  which  shall  be  transferred  by  inherit- 
ance, distribution,  bequest,  devise,  deed,  grant, 
sale  or  gift  aforesaid,  made  or  intended  to  take 
effect  in  possession  or  enjoyment  after  the  death  of 
the  intestate,  testator,  grantor  or  bargainor,  to  any 
pci  son  or  persons,  or  to  a  body  politic  or  corporate, 
excepting  churches,  hospitals  and  orphan  asylums, 
public  libraries.  Bible  and  tract  societies,  and  all 
religious,  benevolent  and  charitable  institutions 
and  organizations,  in  trust  or  otherwise,  or  by 
reason  whereof  any  person  or  body  politic  or  corpo- 
rate shall  become  beneficially  entitled,  in  possession 
or  expectancy,  to  such  property,  or  to  the  income 
thereof,  other  than  to  or  for  the  use  of  a  father, 
mother,  husband,  wife,  child,  brother  or  sister,  or 
lineal  descendants  born  in  lawful  wedlock,  or  the 
wife  or  widow  of  a  son,  or  the  husband  of  a  daugh- 
ter, shall  be  subject  to  a  tax  of  $5  on  every  $100  of 
the  clear  market  value  of  such  property,  to  be  paid 
to  the  treasurer  of  the  State  of  New  Jersey  for  the 
use  of  the  State." 

These  acts  are  likely  to  attract  much  attention, 
and 'to  have  an  important  influence  in  other  States, 
when  revision  of  their  tax  systems  are  made. 

In  Ohio,  a  law  for  the  taxing  of  cigarettes  and  the 
business  of  dealing  in  them  was  passed.  The  pro- 
visions are  very  stringent.  Also  a  law  for  the  tax- 
ing of  sleeping-car  companies  doing  business  or 
owning  cars  operated  in  the  State.  The  tax  is  to  be 
one  per  cent  of  the  estimated  value  of  the  capital 
stock  representing  capital  and  property  of  such 
companies,  owned  or  used  in  Ohio,  after  deducting 
the  value  of  its  real  estate  in  Ohio  as  assessed. 

Florida  has  made  some  changes  in  its  revenue 
laws,  and  Kentucky  quite  a  number. 

Kentucky  has  changed  her  law  for  the  taxation 
of  peddlers.  Persons  who,  under  the  cover  of  bona 
fid«  merchants,  come  into  or  take  up  a  tempo- 
rary residence  in  any  county,  city  or  town  of  the 
commonwealth  for  the  purpose  of  disposing  of 
goods,  etc.,  otherwise  than  as  provided  by  law,  are 
classed  as  peddlers. 

Intoxicating  drinks. —  It  seems  proper  at  this  time 
to  call  attention  anew  to  two  pieces  of  legislation 
referred  to  by  President  Tucker  at  the  last  meeting 
of  the  association,  because  of  the  action  taken  by 
the  courts  in  respect  to  them  since.  „  . 


By  acts  passed  in  1992  and  1893,  the  State  of 
South  Carolina  undertook  to  take  into  its  own 
hands  all  power  to  dispose  of  intoxicating  drinks 
of  any  description  within  the  State.  The  primary 
objects  in  view  were  the  breaking  up  of  saloons 
and  all  other  places  to  which  persons  were  accus- 
tomed to  resort  for  the  purpose  of  indulging  in 
such  drinks;  the  making  it  reasonably  certain  that 
all  such  drinks  sold  within  the  State  should  be 
pure;  and  the  appropriation  by  the  State  and  its 
municipalities  of  whatever  profit  should  arise  from 
the  sales.  The  general  plan  of  the  legislation  was 
that  a  commissioner,  appointed  by-  the  governor 
with  the  approval  of  the  Senate,  who  should  him- 
self be  an  abstainer  from  intoxicants,  should  make 
for  the  State  all  purchases  of  intoxicating  drinks  to 
be  sold  therein,  that  the  liquors  purchased  should 
be  tested  by  the  chemist  of  the  South  Carolina  Col- 
lege, and  declared  to  be  pure  and  unadulterated, 
that  the  commissioner  should  sell  the  county  dis- 
pensers, to  be  appointed  under  the  law,  liquors  so 
purchased,  at  not  more  than  fifty  per  cent  above 
the  net  cost  thereof,  that  the  county  dispensers 
alone  should  be  authorized  to  make  sales,  and  that 
the  liquors  sold  should  be  put  up  in  packages,  and 
these  not  to  be  opened  on  the  premises.  The  profit 
accruing  on  sales  made  by  the  State  commissioner 
were  to  be  paid  to  the  treasurer  of  the  State 
monthly,  those  accruing  on  sales  made  by  each 
county  dispenser  were  also  to  be  paid  over  monthly, 
one-half  to  the  county  treasurer,  and  one-half  to 
the  municipal  corporation  in  which  the  sales  were 
made.  Many  precautions  were  required  to  prevent 
sales  being  made  to  minors  or  persons  in  the  habit 
of  using  intoxicating  liquors  to  excess.  Licensed 
druggists  could  purchase  of  the  county  dispenser 
but  not  to  be  used  otherwise  than  in  their  business. 
All  places  .where  intoxicating  liquors  were  sold, 
bartered  or  given  away  in  violation  of  the  act,  or 
where  persons  were  permitted  to  resort  for  the  pur- 
pose of  drinking  intoxicating  liquors  as  a  beverege, 
were  declared  to  be  common  nuisances. 

The  validity  of  the  legislation  was  attacked  upon 
constitutional  grounds,  one  of  the  positions  being 
that  by  its  provisions  the  State  was  embarked  in  a 
commercial  undertaking  which  was  entirely  out- 
side the  province  of  government  and  therefore  in- 
admissible. This  objection  went  to  the  very  vital 
principle  of  the  legislation,  and  as  a  majority  of 
the  Supreme  Court  of  the  State  composed  of  three 
judges  sustained  in  the  two  acts  referred  to,  both 
of  which  involved  the  same  principle,  have  until 
recently  been  supposed  to  have  been  nullified.  But 
the  term  of  office  of  one  of  the  two  judges  who 
joined  in  the  decision  expired  August  1,  1894,  and 
the  governor  gave  notice  some  little  time  since  that 
on  that  day  the  dispensaries  which  had  been  closed 
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after  the  decision  would  be  opened  again.  His 
reason  for  this  as  publicly  given  is  that  the  judges 
in  their  opinion  did  not  in  terms  refer  to  the  act 
of  1892,  and  he  expects  the  court  to  sustain  that 
act  when  another  case  comes  up. 

The  other  legislation  above  referred  to  was  an  act 
of  the  Legislature  of  Michigan  which  provided  that 
in  certain  cases  where  parties  were  convicted  on  a 
charge  of  drunkenness  the  court  in  which  the  con- 
viction took  place  might  order  their  being  trans- 
ferred to  and  confined  in  hospitals  or  other  institu- 
tions established  for  the  administration  of  what  is 
known  as  the  "  Gold  Cure  "  treatment.  This  law 
also,  upon  a  test  case  being  made,  was  declared  to 
be  unwarranted  by  constitutional  principles,  and 
therefore  void. 

Legislation  for  the  regulation  of  sales  of  intoxi- 
cating drinks  has  been  less  within  the  year  just 
passed  than  usual. 

In  Georgia  each  county  is  given  a  law  by  itself, 
and  this  is  supposed  to  correspond  to  the  local  sen- 
timent. 

How  the  enactments  vary  will  be  seen  from  the 
following:  For  Carroll  county  an  act  was  passed 
prohibiting  the  manufacture  of  distilled  spirits 
therein.  For  Coweta  county  a  prohibition  law  pre- 
viously in  existence  was  repealed.  For  Pierce 
county  the  license  for  carrying  on  the  sale  of  spir- 
ituous or  intoxicating  liquors  was  increased  from 
$1,500  to  120,000.  For  Tatnall  county,  where  the 
annual  license  fee  is  $2,500,  the  person  seeking  a 
license  must  have  the  written  consent  of  two-thirds 
of  the  freeholders  living  within  three  miles  of  the 
proposed  place  of  sale.  In  Troup- county  the  manu- 
facture of  intoxicating  liquors  is  prohibited  with  an 
exception  of  domestic  wine.  Special  regulations 
are  made  for  the  sale  of  domestic  wine  in  Catoosa 
county,  the  chief  purpose  being  to  limij  the  sale  to 
quantities  of  not  less  than  ten  gallons  at  any  one  time. 
In  still  another  county  a  regulating  act  was  not  to 
have  effect  unless  approved  by  the  voters-  of  the 
county  at  an  election  to  be  held  thereon.  Local 
option  elections  are  provided  for  in  some  counties 
of  Maryland. 

Kentucky,  by  an  act  passed  in  March,  gives  to 
the  voters  of  any  county,  city,  town,  district  or  pre- 
cinct the  right  to  determine,  by  a  vote  cast  upon 
that  specific  question,  whether  the  sale,  baiter  or 
loan  of  intoxicating  drinks  shall  be  allowed  therein 
or  shall  be  totally  prohibited,  or  whether  any  pro- 
hibition before  established  therein  by  popular  vote 
shall  be  allowed  longer  to  continue.  The  order  for 
an  election  is  to  be  made  by  the  judge  of  the  County 
Court,  on  petition  presented  to  him  by  voters  desir- 
ing it,  but  an  election  is  not  to  be  ordered  oftencr 
than  once  in  three  years,  and  if  a  negative  vote  is 
cast,  it  is  not  to  apply  to  the  manufacturer  or  whole- 


sale dealer,  who  in  good  faith  and  in  the  usual 
course  of  trade  sells  in  quantities  of  not  less  than 
five  gallons  delivered  al  one  time,  and  not  to  be 
drunk  on  the  premises,  nor  to  the  druggist  using 
such  liquors  properly  in  his  business,  unless  the  case 
of  druggist  is  expressly  covered  by  the  petition  ami 
the  order  for  an  election. 

Kentucky  has  within  the  year  added  to  her  stat- 
utes on  this  subject  one  relating  to  cider,  which  re- 
quires that  any  one  selling  or  exposing  for  sale  that 
which  is  composed  of  nothing  but  pure  apple  juice, 
and  such  ingredients  as  may  be  necessary  to  pre- 
serve the  same,  shall  conspicuously  label  or  brand 
every  barrel,  cask,  etc.,  in  which  the  same  is  kept, 
with  the  words  "  pure  apple  cider,"  and  one  selling 
or  exposing  to  sale  any  cider  not  thus  pure  shall 
label  or  brand  the  barrels,  ensks,  etc.,  with  the 
words  "  chemical  cider."  Disobedience  of  the  law 
is  made  a  misdemeanor. 

In  Ohio  it  has  been  made  a  criminal  offense  to 
sell  or  give  away  any  spirituous,  vinous,  malt  or 
other  intoxicating  liquors  in  any  house  of  ill  fame 
or  on  the  adjoining  premises. 

In  Louisiana  females  must  not  be  employed  in 
concert  halls  or  saloons  to  dispense  or  distribute 
liquors  among  the  persons  present.  Careful  provis- 
ion is  also  made  to  prevent  the  selling  or  giving  of 
liquors  to  minors. 

In  Maryland  it  is  provided  that  on  petition  of  one 
of  kin  to  an  habitual  drunkard,  or  of  a  friend,  a 
judge  of  the  Circuit  Court  may  consign  such  drunk- 
ard to  some  institution  for  the  cure  of  drunken- 
ness. 

Iu  Massachusetts  conviction  of  illegal  sale  of  in- 
toxicating liquors,  or  of  gaming,  in  the  rooms  of 
any  incorporated  club  is  made  to  forfeit  the  charter 
of  the  club. 

Virginia  revised  its  law  as  to  closing  bar-rooms  on 
election  day  so  as  to  require  all  places  for  the  sale 
of  intoxicating  liquors  in  the  county,  corporation 
or  district  in  which  an  election  is  held  to  be  closed 
from  sunset  on  the  day  previous  until  sunrise  of  the 
day  after  such  election. 

Lien  laws. — The  laws  giving  liens  to  mechanics 
are  revised  in  Ohio,  Virginia  and  Utah  with  a  view 
to  increasing  their  efficiency  and  usefulness.  A 
change  in  Florida  is  for  the  protection  of  builders 
against  whom  a  lien  is  claimed. 

In  Utah  a  lien  is  now  given  to  lessors,  which  is 
made  to  have  priority  over  all  other  liens  except 
taxes,  mortgages  for  purchase-money,  and  liens  of 
employes  for  services.  The  lien  continues  so  long 
as  the  lessee  occupies  the  leased  premises  and  for 
thirty  days  thereafter,  and  applies  to  all  property 
of  the  lessee  not  exempt  from  execution. 


(Concluded  titxt  iceefc.) 
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THE  " ESTATE"  INDUSTRY. 

rpHE  Rev.  George  Frederick  Burgoyne  Howard, 
X  otherwise  known  as  William  Lord  Moore,  is 
safely  held  in  the  penitentiary  at  Columbus,  but  the 
unclaimed  foreign  estate  industry  has  not  been  sup- 
pressed by  the  conviction  of  the  most  successful 
operator  who  ever  was  engaged  in  it.  Still,  it  is 
now  carried  on  under  many  difficulties.  This  is 
shown  by  the  recent  prosecution  in  England  of  the 
men  who  obtained  from  certain  expectant  "heirs" 
in  this  State  about  $75,000,  to  be  used  in  establish- 
ing their  claims  to  nn  estate  reported  to  be  worth 
$800,000,000,  and  who  were  unable  to  account 
satisfactorily  for  the  expenditure  of  the  money.  It 
is  also  shown  by  the  prosecution  and  conviction  in 
Reading,  Penn.,  on  the  12th  inst.,  of  one  A.  J. 
Dress,  who  had  been  making  a  living  out  of  the 
mythical  property  called  the  Spang  estate. 

Some  months  ago  we  mentioned  the  efforts  of 
certain  men  to  convince  a  group  of  persons  in 
Pennsylvania  bearing  the  name  of  Spang  that  they 
were  the  rightful  heirs  to  an  estate  in  Germany, 
valued  at  about  $20,000,000,  and  that  they  could 
obtain  this  property  by  proving  that  they  were  the 
descendants  of  one  John  George  Christian  Spang. 
It  now  appears  that  the  chief  operator  in  this  scheme 
of  fraud  was  A.  J.  Dress  of  Phillipsburg,  who  called 
the  "heirs"  together  three  years  ago  and  promised 
to  procure  the  estate  for  them  if  they  would  make 
him  their, agent  and  pay  bis  expenses.  They  sent 
him  to  Germany  and  in  due  time  received  from  him 
by  mail  what  he  said  was  a  copy  of  the  will  of  John 
George  Christian  Spang,  dated  January  20,  1820. 
This  will,  which  was  wholly  fictitious,  gave  to  John 
George  Spang  and  Christian  Philip  Spang  of  Penn- 
sylvania $6,000,000  each,  and  to  their  sisters, 
Christine  and  Wilhelmine  Spang,  $5,000,000  each. 
Dress  wrote  on  May  12,  1802,  to  the  "heirs,"  from 
Bremen:  "I  have  every  thing  but  the  old  family 
record,  and  am  working  that  up  aud  will  soon  have 
it.  I  got  the  will  and  the  death  certificate."  Of 
course,  he  asked  for  more  money.  He  also  declared 
that  he  had  inspected  the  lands  and  the  "old  iron 
works  and  copper  works,"  which  were  a  part  of  the 
estate. 

After  his  return  to  this  country  however  he 
admitted  that  he  had  seen  neither  the  will  nor  any 
part  of  the  property.  But  be  had  spent  the  money 
which  the  "  heirs"  had  given  or  sent  to  him,  and 
be  had  enjoyed  himself  for  two  years  in  Europe  at 
their  expense.  The  evidence  against  him  was  con- 
clusive, and  the  jury  speedily  pronounced  him  guilty. 
In  his  charge,  the  judge  said : 

"There  is  a  distinct  class  of  swindlers,  success- 
fully plying  their  trade,  who  live  by  extracting 
money  from  credulous  people  in  this  country  foolish 


enough  to  believe  in  the  existence  of  great  fortunes 
left  to  them  in  the  old  country  many  years  ago. 
This  foreign  inheritance  business,  as  well-informed 
men  everywhere  know,  is  nothing  but  a  swindle, 
and  an  organized  swindle  at  that.  Nothing  has 
ever  come  out  of  the  supposed  efforts  to  recover 
such  fortunes,  and  nothing  ever  will,  except  ex- 
penses and  disappointments.  People  who  go  into 
such  schemes  must  make  up  their  minds  to  meet 
with  both,  with  absolute  certainty,  and  without 
any  prospect  of  ever  seeing  a  cent  of  money  for 
their  paius." 

We  have  recently  noticed  in  Pennsylvania  papers 
a  story  about  another  estate  of  $30,000,000,  which 
Jumes  Slattery  of  Shamokin  and  his  six  brothers 
and  sisters  are  invited  to  take.  James  was  urged  a 
few  weeks  ago  by  an  attorney  in  London  to  cross 
the  Atlantic  at  once,  taking  two  of  his  brothers 
with  him,  iu  order  that  he  might  obtain  his  share 
without  delay.  The  courts  were  waiting  for  them, 
it  was  said,  and  would  hand  over  the  $20,000,000 
as  soon  as  the  authenticity  of  "a  few  documents" 
should  have  been  proved. 

This  comfortable  estate,  we  are  told,  was  left  by 
"the  late  Admiral  Sir  William  K.  Bull  of  the 
Queen's  Navy,"  who  was  "one  of  the  wealthiest 
men  in  Great  Britain  "  about  eighty  years  ago.  It 
consists  of  "the  flourishing  town  of  Gloucestershire, 
comprising  two  thousand  five  hundred  houses,"  and 
a  large  sum  of  money  which  has  been  lying  in  "  the 
Melrose  Bank,  Scotland,"  since  1806,  drawing  com- 
pound interest.  A  brief  calculation  shows  that  this 
sum  must  now  exceed  $70,000,000,  and  we  presume 
that  the  bank  would  like  to  get  rid  of  it.  Sir  Wil- 
liam's sister  would  not  listen  to  her  brother's  sugges- 
tion that  she  should  marry  "an  eligible  scion  of 
royalty,"  but  chose  "  a  dashing  young  civilian  "  and 
came  to  this  country,  where  her  husband  went  to 
work  in  the  Schuylkill  county  coal  mines.  Her  de- 
scendants are  the  expectant  "  heirs." 

It  is  quite  probable  that  the  Rev.  George  Fred- 
erick Burgoyne  Howard  was  not  interested  in  the 
Spang  estate,  but  we  suspect  that  this  resident  of 
Columbus  could  tell  the  Slatterys  something  about 
the  Ball  property.  Wo  advise  the  Slatterys  to  make 
inquiry  at  the  office  of  the  American  consul  general 
in  London  before  they  impoverish  themselves  in  the 
pursuit  of  those  two  thousand  five  hundred  houses 
and  the  $70,000,000,  more  or  less,  lying  in  the  Scot- 
tish bank.—  K  Y.  Times. 


A  railroad  company  is  not  bound  to  give  notice  to 
inexperienced  engineers  of  the  erection  of  a  post 
four  feet  outside  of  the  line  of  passage  of  a  train. 
Thain  v.  Old  Colony  R  Co.  (Mass.),  37  N.  E.  Rep. 
809.  ^ 
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COVENANT  IN  RESTRAINT  OF  TRADE. 

A  CONTRACT  rt'8trainiug  one  from  following  a 
lawful  trade  or  calling  at  all  is  invalid  because 
it  discourages  trade  and  commerce  and  prevents  the 
party  from  earning  a  living.  But  the  right  to  agree 
to  refrain  from  a  calling  within  reasonable  limits  as 
to  space,  may  have  the  contrary  effect.  It  encour- 
ages trade  because  it  gives  value  to  a  custom  or 
business  built  up  by  making  it  vendible.  One 
would  have  an  inducement  therefore  to  serve  the 
public  honestly  aud  efficiently,  for  he  is  not  only 
profiting  by  the  business,  but  the  custom  attracted 
by  so  doing  is  valuable,  even  after  he  is  ready  to 
retire  from  business.  Besides,  the  rule  enables  him 
to  find  a  purchaser  who  will  also  have  an  interest 
in  so  serving  the  public.  It  has  been  said  that  a  re- 
straint of  this  character,  independently  of  any 
statute  upon  the  subject,  is  binding  even  if  the 
party  in  whose  interests  the  restraint  was  imposed 
has  retired  from  business  and  has  no  assignee.  But 
in  such  a  case  only  nominal  damages  could  be  re- 
covered. It  is  quite  clear  that  a  covenant  in  re- 
straint of  trade  is  good  if  it  docs  not  go  further 
than  is  necessary  to  give  reasonable  protection  to 
the  person  who  imposes  it.  There  is  nothing  illegal 
in  such  a  covenant,  but  it  is  considered  unreason- 
able if  it  imposes  a  larger  restraint  than  is  necessary 
for  the  protection  of  the  covenantee.  Courts  have 
however  seen  their  way  clear  to  treat  such  a  cove- 
nant as  divisible,  and  to  enforce  it  to  the  extent  to 
which  it  is  deemed  reasonable,  while  declining  to 
enforce  such  part  of  it  as  is  unreasonable.  There 
are  many  reported  cases  in  which  covenants  in  re- 
straint of  trade  have  been  held  to  be  divisible  as 
regards  space,  but  whatever  difficulty  there  may  be 
in  limiting  such  a  contract  as  to  space,  there  is 
none  whatever  in  limiting  one  as  to  time. 

A  thorough  discussion  of  the  foregoing  principles 
will  be  found  in  the  case  of  Brown  v.  Kling,  35 
Pac.  Rep.  995,  lately  decided  by  the  Supreme  Court 
of  California. — American  Lawyer. 


The  following  story  is  told  of  Baron  Alderson. 
A  prisoner  at  the  bar  before  him,  who  had  been 
proven  guilty  beyond  question  by  the  evidence,  per- 
sisted in  declaring  his  innocence.  When  the  ques- 
tion whether  he  had  any  thing  to  say  why  sentence 
should  not  be  passed  upon  him  was  put,  he  startled 
the  court  by  the  melodramatic  invocation:  "May 
Qod  strike  me  dead,  now  at  this  moment,  and  here 
where  I  stand,  if  I  am  not  innocent!  "  There  was 
a  moment,  of  painful  silence,  and  then  the  judge 
said,  in  a  cold,  matter-of-fact  voice:  '"  Prisoner  at 
the  bar,  a  Providence  has  not  interposed  in  the  be- 
half of  society,  the  sentence  of  the  court  is  that  yon 
be  transported  for  twenty  years." — West  Virginia 
Bar. 


JVbsttacts  erf  %tc&nt  decisions. 

Federal  courts — suit  on  penal  bond. — When 
one  sues  for  the  full  amount  of  a  penal  bond  which 
exceeds  $2,000,  but  at  the  trial  his  own  evidence 
shows  that  he  actually  claims  less  than  $2,000,  the 
case  must  be  dismissed.  Cabot  v.  McMaster,  U.  S. 
Cir.  Ct.  (III.),  61  Fed.  Rep.  129.     * 

Frauds — statute  of  —  parol  agreement  to 
devise  property. — A  parol  agreement  to  devise 
both  real  and  personal  property  as  compensation  for 
services  rendered  by  a  nephew  is  within  the  statute 
of  frauds.  In  re  Kessler's  Estate  (Wis.),  59  N.  W. 
Rep.  129. 

Injunction  —  obstruction  op  culvert.  —  The 
owner  of  land  abutting  upon  a  highway  will  be  re- 
strained by  injunction  prayed  for  by  the  inhabit- 
ants of  the  township  from  obstructing  a  culvert 
placed  in  the  highway  at  a  point  where  falling 
rains  and  melting  snows  would  collect  and  flow  to 
and  upon  the  defendant's  land,  if  no  highway  were 
there,  and  which,  without  such  culvert,  causes  the 
highway  to  become  miry,  founderous  and  out  of 
repair.  Inhabitants  of  Township  of  Hamilton  v. 
Wainright  (N.  J.),  29  Atl.  Rep.  200. 


gules. 

IN  a  Washington  county  town,  a  little  while  ago, 
the  local  champion  liar  was  brought  up  before 
the  justice  for  stealing  hens.  It  was  a  pretty  plain 
case,  and  by  the  advice  of  his  lawyer  the  prisoner 
said,  "I  plead  guilty."  This  surprising  answer  in 
place  of  the  string  of  lies  expected  staggered  the 
justice.  He  rubbed  his  head.  "  I  guess —  I'm 
afraid  —  well,  Hiram,"  he  said,  after  a  thoughtful 
pause,  "  I  guess  I'll  have  to  have  more  evidence  be- 
fore I  sentence  you." —  Central  Law  Journal. 

During  a  breach  of  promise  case  heard  in  Indiana 
recently,  the  counsel  on  both  sides  chattered  con- 
siderably about  the  "fire  of  love,"  "Cupid's 
flames,"  "the  burning  passion,''  etc.  The  jury 
brought  in  a  verdict  that  both  plaintiff  and  defend- 
ant were  guilty  of  arson,  and  recommended  them 
both  to  the  mercy  of  the  court. — Oreen  Bag. 

In  arguing  a  point  before  a  judge  of  the  Superior 
Court,  Colonel  Folk,  of  the  mountain  circuit  in 
North  Carolina,  laid  down  a  very  doubtful  proposi- 
tion of  law.  The  judge  looked  at  him  for  a  mo- 
ment and  queried:  "Colonel  Folk,  do  you  think 
that  is  law?"  The  colonel  gracefully  bowed,  and 
replied:  "  Candor  compels  me  to  say  that  I  do  not, 
but  I  did  not  know  how  it  would  strike  your  honor." 
The  judge  deliberated  a  few  moments,  and  gravely 
said:  "  That  may  not  be  contempt  of  court,  but  it 
is  a  close  shave." — Chicago  Legal  Newt. 
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ffttwrnt  topics. 

[AJ1  communications  Intended  for  the  Editor  should  be  ad- 
dressed simply  to  the  Editor  of  Thh  Albany  Law  Journal. 
All  letters  relating  to  advertisements,  subscriptions,  or  other 
business  matters,  should  be  addressed  to  The  Albany  Law 
Journal  Company.} 

AS  the  time  approaches  for  the  selection  by  the 
Court  of  Appeals  of  the  State  board  to  ex- 
amine applicants  for  the  admission  of  attorneys, 
the  appointment  of  men  who  have  not  only 
ability  but  also  energy  and  force  of  character 
to  carry  out  with  dispatch  and  satisfaction  the 
important  trust,  becomes  a  matter  of  primary 
importance.  We  publish  an  article  from  the 
American  Lawyer  on  this  subject,  and  we  wish 
to  impress  upon  the  public  at  large,  as  well  as 
the  members  of  the  legal  profession,  the  lasting 
benefits  which  such  a  course  of  examination  as 
is  proposed  will  insure.  It  is  not  only  in  this 
State,  but  we  may  say  in  nearly  all  of  the  other 
States  of  the  Union,  that  this  reform  movement 
has  been  recognized  as  necessary  and  that  steps 
at  least  have  been  taken  to  accomplish  the  re- 
sult we  have  already  gained.  Outside  of  one,  or 
perhaps  two,  departments  in  this  State,  the  ex- 
aminations for  admission  to  the  bar  have  been 
a  reproach  to  the  profession  at  large;  and  not 
only  have  men  been  admitted  to  practice  who 
were  unfit,  but  also  unbecoming  subterfuges 
have  been  resorted  to  in  order  to  controvert 
the  existing  rules  of  admission  of  the  Court  of 
Appeals.  No  doubt  many  of  these  evils  have 
arisen  from  the  fact  that  all  the  members  of  the 
board  were  from  the  same  department  and  were 
influenced  by  the  various  motives  and  interests 
of  individuals  from  the  same  place,  and  it  is  fair 
to  say  that  quite  a  portion  of  those  who  have 
been  annually  admitted  were  totally  unfit  to 
practice,  while  many  even  have  sought  admis- 
sion who  never  intended  to  practice.  We  do 
not  for  a  moment  doubt  but  that  the  Court  of 
Appeals  will  appoint  men  on  this  board  who 
will  be  a  credit  to  the  positions  and  will  con- 
scientiously perform  their  work;  but  we  also 
recognize  that  the  important  and  only  factor 
which  has  made  strenuous  efforts  to  accomplish 
the  reform  should  at  least  be  recognized  in 
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these  appointments,  since  the  responsibility  for 
the  existence  of  the  law,  at  least,  lies  with  them. 
The  New  York  State  Bar  Association  has  from 
the  first  been  the  champion  of  this  cause,  and 
unaided,  yet  without  opposition,  has  carried 
this  most  beneficial  measure  to  the  status  which 
it  now  occupies.  During  the  session  of  1893, 
its  president  and  many  of  its  officers  worked, 
only  to  have  the  bill  lost  in  the  Senate  during 
the  last  part  of  the  session,  but  undauntedly  it 
continued  its  efforts  in  1894,  with  the  result 
that  the  bill  passed  both  houses  and  received 
the  approval  of  the  governor.  The  association 
is  warmly  interested  in  the  appointment  of  Mr. 
Edward  G.  Whitaker,  of  New  York  city,  for- 
merly deputy  attorney-general.  Mr.  Whitaker 
has  the  full  support  of  the  members  of  the  New 
York  State  Bar  Association  in  his  district,  and 
has  also  been  most  highly  recommended  by  the 
leading  lawyers  of  the  State  outside  of  his  de- 
partment. Mr.  Whitaker  is  a  graduate  of  one 
of  the  German  universities,  a  lawyer  of  ability 
and  energy,  has  been  involved  in  many  import- 
ant litigations,  is  in  full  sympathy  with  the 
movement,  and  would  undoubtedly  devote  de- 
termination and  zeal  to  execute  his  duties  if 
appointed.  In  addition,  the  wishes  of  the  State 
Bar  Association  seem  to  us  should  have  con- 
siderable weight,  and  it  would  be  only  a  cour- 
teous and  just  recognition  of  its  action  if  it  were 
thus  recognized  in  the  selection  of  the  board. 
In  Albany,  the  leading  lawyers  of  the  city  have 
united  in  recommending  Mr.  Charles  J.  Bu- 
chanan of  that  city,  who  has  for  over  fifteen 
years  been  chairman  of  the  examining  board  in 
the  Third  Department,  has  been  warmly  in- 
terested in  this  matter,  and  has  always  main- 
tained a  high  standard  of  examination  in  the 
department.  He  has  been  recommended  by 
the  three  judges  of  the  General  Term  and  the 
justices  of  the  district,  and  would  prove,  if  ap- 
pointed, a  most  excellent  State  examiner.  In 
the  western  part  of  the  State  Mr.  Martin  W. 
Cooke,  of  Rochester,  and  Mr.  W.  P.  Goodelle, 
of  Syracuse,  are  candidates.  The  presence  of 
two  such  lawyers  of  high  standing  and  conceded 
ability  in  the  field  prevents  us  from  making 
complimentary  remarks  as  to  their  relative  fit- 
ness for  the  position.  But  a  board  composed 
of  Mr.  Whitaker,  Mr.  Buchanan,  and  either  one 
of  the  other  gentlemen,  would  be  a  body  which 
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would  effectually  carry  out  the  provisions  of 
the  new  law  and  set  up  as  well  as  maintain  a 
high,  as  well  as  a  uniform,  standard  of  ability 
and  acquirement  as  a  requisite  for  admission  to 
practice  law  in  the  State  of  New  York. 


The  attendance  of  leading  lawyers  from  all 
parts  of  the  country  at  the  late  meeting  of 
the  American  Bar  Association  was  quite  nota- 
ble. It  included  not  only  leading  lawyers, 
but  principals,  educators  in  the  law  schools  and 
editors  of  leading  papers  and  periodicals. 
Among  the  lawyers  of  national  reputation,  in 
addition  to  Judge  John  F.  Dillon  and  others, 
whose  presence  have  been  heretofore  noticed 
in  this  Journal,  will  be  found  John  Randolph 
Tucker,  of  Virginia;  Judge  Howe,  of  Louisiana: 
Sherman,  of  Chicago;  Hitchcock,  of  St.  Louis; 
Cortlandt  Parker  and  Thomas  McCarter,  of 
New  Jersey;  Judge  Ranney,  of  Ohio,  while 
Iowa,  Kentucky,  Georgia,  among  other  States, 
furnished  notable  additions  to  the  number  of 
distinguished  members  of  the  bar.  The  attend- 
ance of  those  interested  in  legal  education  was 
very  considerable.  Among  them,  Henry  Wade 
Rogers  (chairman  of  the  section  on  legal  edu- 
cation), of  the  North-western  University,  Pro- 
fessor Knowlton,  of  Michigan  University  Law 
School;  Judge  Baldwin,  of  Yale  College  Law 
School,  and  representatives  of  numerous  other 
educational  institutions  of  like  character 
throughout  the  country.  There  was  also  a  very 
large  convocation  of  authors  on  legal  topics 
well  known  to  the  profession,  including  Leonard 
A.  Jones,  of  Boston,  and  John  D.  Lawson,  of 
St.  Louis,  as  well  as  a  very  large  representa- 
tion from  the  editors  of  legal  periodicals, 
Horace  W.  Fuller,  of  the  Green  Bag;  Frank  C. 
Smith,  of  the  American  Lawyer,  and  the  editor 
of  the  Albany  Law  Journal  among  others. 
The  intellectual  as  well  as  the  social  side  of  the 
association  was  a  brilliant  success,  and  the 
after-dinner  speeches  on  the  last  evening  of  the 
session  at  the  dinner  at  the  Grand  Union  Hotel 
were  by  no  means  the  least  interesting  part  of 
the  program. 

In  the  discussion  of  questions  relative  to 
legal  education  in  the  section  devoted  to  that 
topic  at  Saratoga,  Frank  C.  Smith,  editor  of 
the  American  Lawyer,  presented  a  statement 
bearing  upon  the  necessity  for  more  careful 


and  accurate  training  for  admission  to  the  bar, 
which  also  bears  very  strongly  upon  the  neces- 
sity for  the  adoption  of  simpler  systems  of  prac- 
tice. This  paper  showed  that  of  the  eighteen 
thousand  seven  hundred  and  eighty-four  cases 
reported  by  the  West  system  for  the  period 
covered  by  the  annual  digest  for  1893,  thirteen 
thousand  and  seventy-five  were  upon  civil  mat- 
ters exclusive  of  patent,  admiralty  and  kindred 
topics  not  within  the  range  of  the  general  prac- 
titioner; that  the  points  decided  in  these  cases 
showed  from  thirty  to  fifty  per  cent,  varying  in 
the  different  States,  were  upon  matters  of  prac- 
tice having  no  connection  with  the  merits. 
This  is  a  most  remarkable  showing  and  will  be 
surprising  to  the  members  of  the  bar.  Mr. 
Smith  is  a  careful  and  painstaking  lawyer  and 
had  evidently  given  very  much  of  time  and  at- 
tention to  this  subject,  since  the  investigation 
required  a  vast  amount  of  detail.  The  profes- 
sion is  under  obligation  to  him  for  the  expendi- 
ture of  time  and  labor  necessarily  involved  in 
bringing  to  its  attention  a  matter  of  so  much 
importance  which  has,  so  far  as  we  know, 
almost  entirely  escaped  the  observation  of  the 
bar.  We  shall  have  occasion  to  recur  to  this  sub- 
ject again  as  an  argument  in  favor  of  a  revision 
and  simplification  of  methods  of  procedure  in 
general  throughout  the  country  and  more  par- 
ticularly of  the  New  York  Code  of  Procedure. 


One  of  the  most  noteworthy  features  of  the 
recent  meeting  of  the  American  Bar  Association 
at  Saratoga  was  the  great  interest  manifested 
in  legal  education,  as  shown  by  the  attendance 
of  leading  educators  from  all  parts  of  the 
country,  and  the  exceedingly  able  and  interest- 
ing papers  presented  to  the  section  on  legal 
education  which  was  presided  over  by  Henry 
Wade  Rogers,  president  of  North-western  Uni- 
versity. An  animated  and  interesting  discus- 
sion was  had  as  to  the  best  methods  of  teaching 
based  upon  a  paper  of  William  A.  Keener,  of 
Columbia  College  Law  School,  advocating  the 
Harvard  or  case  method  of  teaching.  The  dis- 
cussion brought  out  the  relative  merits  of  the 
lecture  system,  the  case  system  and  the  so  called 
Dwight  system.  If  any  view  of  the  case  was 
overlooked  by  those  taking  part  in  the  con- 
sideration of  the  question,  it  was  the  benefits  to 
be  derived  from  a  combination  of  these  methods 
in  the  hands  of  a  capable  and  competent  in- 
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structor  with  sufficient  versatility  to  adapt  his 
methods  to  the  subject  under  consideration  and 
the  advancment  of  the  class  under  instruction. 
There  is  much  to  be  commended  in  each  of  the 
methods,  but  it  would  seem  that  an  instructor, 
who  in  lecturing  to  the  class  could  base  his 
lectures  upon  elementary  works  and  decisions, 
as  the  case  might  require,  illustrating  principles 
by  reference  to  particular  cases  and  requiring 
the  student  to  examine  these  cases  and  care- 
fully analyze  them;  at  the  same  time  stimulat- 
ing discussion  in  the  class-room  among  the 
members  of  the  class  with  reference  to  conflict- 
ing views  and  decisions,  whether  to  be  found 
in  elementary  works  or  opinions  followed  by 
regular  recitations,  would  upon  the  whole  be 
most  successful.  We  are  in  no  wise  inclined  to 
criticise  any  one  of  the  methods  so  earnestly 
pressed  by  their  respective  supporters,  but  it 
would  seem  to  be  quite  clear,  as  there  is  no 
conflict  in  the  different  methods,  that  an 
adaptation  thereof  combining  the  best  features 
of  all  would  serve  best  to  interest  the  student, 
compel  him  to  careful  examination,  as  well  as 
enable  him  to  memorize  the  leading  principles 
of  the  law. 


For  two  or  three  years  past  the  efforts  of  the 
New  York  State  Bar  Association  have  been 
directed  toward  obtaining  the  passage  by  the 
Legislature  of  a  codification  of  some  one  or 
more  statutes  relative  to  a  particular  subject, 
by  way  of  experiment,  for  the  purpose  of  ascer- 
taining whether  or  not  such  a  form  of  codifica- 
tion would  be  advisable.  This  course  was 
urged  in  the  President's  address  at  the  last 
annual  meeting,  pressed  upon  the  association 
by  the  report  of  the  committee  on  law  reform 
and  enforced  by  an  able  paper  giving  the  his- 
tory of  statutory  revision  in  this  State  by  Pro- 
fessor Charles  A.  Collin.  In  this  connection 
the  following  extract  from  the  Law  Times  in- 
dicates the  growth  of  sentiment  in  England  in 
favor  of  this  form  of  codification: 

"  Lord  Herachell  has  Introduced  In  the  House  of  Lords  a  bill 
to  codify  the  law  relating;  to  marine  insurance.  In  the  present 
state  of  parliamentary  business  It  Is  not  Intended  that  any  pro- 
gress should  be  made  with  the  bill  now.  but  it  will  be  printed 
with  a  view  to  enabling  persons  interested  In  the  measure  to 
criticise  its  provisions.  The  bill  is  drawn  by  Judge  Chalmers, 
the  draftsman  of  the  Bills  of  Exchange  Act  and  the  Sale  of 
Goods  Act.  When  passed  Into  an  act  It  will  be  another  step 
in  the  direction  of  the  codification  of  our  law  which  Is  so  much 
desired  by  commercial  men.  The  Bill  of  Exchange  Act,  1882, 
which  is  really  the  only  code  which  has  been  exposed  to  the 
test  of  time,  has  undoubtedly  been  a  success,  and  has  proved 


moreover  a  great  convenience  to  the  lay  public,  who  now  on 
every-day  matters  are  able  to  consult  a  readily  Intelligible  act 
of  Parliament  where  formerly  they  had  nothing  to  guide  them 
more  definite  than  commercial  custom  and  practice.  As  re- 
gards however  the  relation  of  I  awyera  to  these  codes,  it  may  be 
doubted  whether  professional  conservatism  has  not  somewhat 
robbed  them  of  their  value.  In  theory,  when  you  onoe  have 
a  code  you  may  expunge  from  your  reports  all  previous  enact- 
ments and  decisions  and  look  only  at  the  wording  of  your 
code  In  practice  however  this  view  has  not  altogether  pre- 
vailed. When  any  doubt  is  suggested  as  to  what  meaning  Is 
to  be  attached  to  any  particular  clause,  cases  are  freely  cited 
to  show  what  the  act,  being  a  codifying  act,  should  have  pro- 
vided. In  the  Vagllano  case,  where  the  point  turned  on  what 
was  a  "  fictitious  or  non-existent  person,"  some  twenty  decis- 
ions before  the  act  were  cited  to  enable  the  House  of  Lords  to 
settle  the  question.  It  Is  clear  therefore  that  these  codes  are 
not  necessarily  to  be  taken  as  the  foundation  of  the  law  which 
they  declare." 

While  it  is  evident  that  from  the  view  taken 
by  the  Law  Times  such  a  code  or  codification 
will  not  entirely  take  the  place  of  so-called 
judge-made  law,  it  is  very  evident  that  it  is  of 
great  practical  value.  The  benefit  of  such  a 
revision  —  and  it  is  a  revision  rather  than  a 
codification  —  lies  in  the  fact  that  it  brings  to- 
gether separate  and  distinct  statutes  passed  at 
different  times,  under  different  circumstances 
and  perhaps  for  different  purposes,  in  a  single 
statute  covering  all  the  ground  covered  by  all 
the  statutes  relating  to  the  same  subject  matter, 
'  and  embodying,  so  far  as  practicable,  the  result 
of  the  decisions  upon  the  subject  where  there 
is  a  clear  and  distinct  rule  of  law  laid  down  as 
the  result  of  judicial  determination.  Such  a 
revision  can  in  no  wise  take  the  place  of  the 
work  of  the  courts  in  the  application  of  prin- 
ciples to  cases  and  is  not  intended  so  to  do, 
but  it  can  and  will  to  a  great  extent  lessen  the 
labor  of  the  lawyer  and  the  judge  in  ascertain- 
ing the  true  rule  now  scattered  through  numer- 
ous statutes  and  decisions. 


In  Pfeiffer  v.  Matthews,  decided  in  the  Su- 
preme Judicial  Court  of  Massachusetts,  it  was 
held  that  under  an  agreement  that  when  any 
portion  of  a  party  wall  shall  be  used  by  the 
party  who  did  not  construct  it,  or  by  his  heirs 
or  assigns,  he  or  they  shall  pay  half  the  cost 
thereof  to  the  party  who  did  construct  it,  one  is 
not  liable  for  such  payment,  because  at  the  time 
the  party  who  did  not  construct  the  wall  built  a 
house  on  the  adjoining  lot,  he  was  mortgagee 
of  the  lot.  Nor  is  he  liable  because  he  after- 
ward became  owner  of  the  lot  through  fore- 
closure, continuation  of  the  building  after  its 
erection  not  being  a  use  of  the  wall  within  the 
agreement. 
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Id  Kentucky  employees  in  mines  nnd  the  persons 
who  furnish  materials  or  supplies  for  the  carrying 
on  of  the  business,  are  given  liens  upon  the  prop- 
erty and  effects  involved  in  the  business,  and  all  the 
accessories  connected  therewith,  including  the  real 
estate.  In  Louisiana,  workers  in  sugar  cane  are 
given  a  lien. 

In  Iowa  persons  who  grade  lands  or  lots  are  given 
a  lien  thereon  for  their  compensation. 

In  New  York  the  lien  of  an  innkeeper  on  the 
goods  of  his  guest  is  extended  to  embrace  the  case 
of  boarders. 

Georgia  has  a  very  broad  lien  law  which  has  now 
been  somewhat  amended.  It  extends  to  improve- 
ments on  real  estate,  and  when  these  are  made  for 
one  not  the  true  owner,  extends  to  twenty-five  per 
cent  of  the  contract  price. 

Thb  Year  in  its  Constitutional  Aspects  :  The 
Lawyer  as  a  Teacher  and  Leader. 

The  year  which  has  elapsed  since  the  last  meeting 
of  the  association  is  in  some  very  striking  par- 
ticulars one  of  the  most  notable  in  the  history  of  the 
country,  and  I  think  I  cannot  more  usefully  occupy 
your  time  on  this  occasion  than  by  calling  attention 
to  these,  and  inviting  your  patient  and  thoughtful 
consideration  of  some  of  the  phases  of  social  and 
public  life,  which  in  a  constitutional  point  of  view 
appear  to  merit  notice  at  our  hands.  They  have  a 
bearing  upon  the  vital  principles  of  our  political  in- 
stitutions, and  seem  to  indicate  a  necessity  for  re- 
viewing the  work  of  those  whom  we  have  been  ac- 
customed to  admire  and  respect  as  the  founders  of 
liberty  in  the  western  world,  and  for  considering 
and  judging  for  ourselves  whether  the  structure 
they  created,  and  which  has  hitherto  been  the  ad- 
miration of  the  world,  is  worthy  of  the  praise  it  has 
received.  The  question  is  stated  with  some  hesi- 
tation, because  it  seems  presumptuous  for  a  citizen 
of  a  country  whose  political  institutions  have  been 
so  greatly  praised  to  seem  to  admit  by  action  or 
suggestion  that  the  fundamental  principles  of 
American  liberty  can  be  in  need  of  his  champion- 
ship, so  self-evident  has  their  excellence  appeared, 
and  so  important  to  the  happiness  and  well-being 
of  any  people  who  hare  learned  to  consider  liberty 
an  unquestionable  blessing.  But  the  experience  of 
the  year  has  taught  us,  if  we  needed  the  lesson, 
that  times  may  and  will  come  when  the  fuct  that 
for  a  century  political  institutions  have  had  be- 
neficent operation,  and  the  excellence  of  their  prin- 
ciples has  seemed  unquestionable  to  those  who  have 
enjoyed  them,  may  perhaps  no  longer  be  accepted 


as  conclusive  evidence  of  their  consistency  with 
true  liberty  or  with  the  highest  good  of  a  free  peo- 
ple. The  careless  or  interested  criticism  of  one 
whose  political  following  seems  to  be  discontented 
with  whatever  of  government  now  exists  may  suffice 
to  put  our  constitutional  structure  under  suspicion, 
and  the  outcry  of  persons  who  not  unlikely  are  so 
new  to  our  country  that  they  speak  but  imperfectly 
its  language  and  cannot  read  a  clause  of  its  Consti- 
tution, may  be  enough  to  raise  in  the  mind  of  one 
who  courts  their  favor  doubts,  real  or  pretended, 
whether  the  freedom  we  are  supposed  to  enjoy  is 
more  than  nominal. 

When  such  a  time  comes,  the  most  fundamental 
principles  may  be  in  need,  not  merely  of  tacit  ac- 
ceptance, but  of  a  defense  that  shall  consist  in  act- 
ive and  aggressive  warfare  upon,  those  who  in  dis- 
orderly or  unconstitutional  ways  assail  them.  I 
must  rely  upon  this  for  my  justification,  if  in  what 
I  shall  proceed  to  say  I  shall  seem  at  any  point  to 
be  calling  attention  to  matters  of  less  dignity  and 
importance  than  those  which  are  commonly  brought 
to  your  notice  on  these  occasions.  It  can  never  be 
unimportant  that  those  whose  vocation  is  the  law 
should  at  all  times  have  in  mind  the  great  truth 
that  the  customary  laws  and  even  the  fundamental 
institutions  of  any  country  are  moulded  and  modified 
by  the  evcry-day  life  and  thought  of  the  people,  and 
that  sometimes  even  the  carelessly  tolerated  disre- 
gard of  existing  law,  and  of  constitutional  prin- 
ciples, which  no  one  would  directly  propose  to 
change,  may  tend  in  the  same  direction. 

I  shall  first  refer  briefly  to  that  extraordinary 
spectacle  witnessed  early  in  the  year  of  considerable 
bodies  of  men  collected  in  various  sections  of  the 
country  under  the  leadership  of  persons  who  assumed 
military  titles,  and  who  proposed  to  march  upon 
Washington  and  make  demand  in  the  name  of  the 
people  for  legislation  in  the  supposed  interest  of 
those  among  us  who  were  out  of  employment.  They 
called  themselves,  or  were  called  by  their  leaders  or 
sympathizers,  by  names  supposed  to  indicate  that 
they  were  of  the  working  classes,  but  temporarily 
idle  without  their  own  fault,  and  they  proposed  in 
an  impressive  manner  to  remind  the  Federal  govern- 
ment of  a  duty  resting  upon  it  to  see  that  every  de- 
serving citizen  was  furnished  the  means  of  earning 
a  livelihood. 

The  thought  actuating  the  movement,  if  we  may 
judge  from  such  means  as  were  furnished  us  for 
understanding  it,  was  that  the  country  of  their  birth, 
or  which  they  had  selected  to  live  in,  owed  them 
the  duty  to  see  that  the  means  of  support  were  pro- 
vided them,  and  that  the  government  must  perform 
this  duty.  No  attention  seems  to  have  been  taken 
by  them  of  the  apportionment  of  power  between 
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the  State  and  the  general  government;  the  States 
were  passed  unnoticed,  though  to  one  familiar  with 
our  institutions  it  was  plain  enough  that  the  duty 
insisted  upon,  if  it  existed  at  all,  must  rest  upon 
the  States,  and  the  armies  marched  directly  upon 
the  national  capital  to  demand  the  action  of  the 
general  government.  The  national  Legislature  must 
provide  these  idle  men*  with  the  means  of  obtaining 
a  living.  The  march  and  the  demand  presented  a 
new  phase  in  our  national  life,  and  though  su- 
premely absurd,  they  deserve  more  than  a  passing 
thought. 

When  any  particular  legislation  was  mentioned, 
we  heard  most  often  of  provision  for  the  construc- 
tion of  better  highways  than  now  exist,  and  for  the 
employment  upon  these  of  all  whom  the  industrial 
and  financial  crisis  had  left  without  work.  Two 
governmental  duties  would  thus  be  performed — 
the  duty  to  furnish  laborers  with  work,  and  the 
duty  to  provide  good  roads.  As  they  marched  upon 
Washington,  they  may  be  said  to  have  lived  upon  the 
country,  for  though  their  leaders  were  in  some  cases 
men  of  considerable  means,  their  followers  for  the 
most  part  were  only  vagrants  drawn  together  for 
the  time  being,  and  with  no  provision  made  in  ad- 
vance for  the  needs  of  their  march,  so  that  the  com- 
munities through  which  they  moved  seemed  to  have 
no  alternative  but  to  feed  them  and  hurry  them 
along  on  their  journey,  or  see  them  break  up  and 
become  needy  dependents  where  they  were.  In 
many  cases  they  seized  upon  railroad  trains  or  loaded 
themselves  into  cars  for  free  transportation,  and 
this  they  did  in  persistent  defiance  of  law,  as  their 
claim  to  be  moving  in  the  interest  of  labor  entitled 
them  to  appropriate  the  means  of  public  transporta- 
tion to  a  use  which  they  assumed  was  in  the  public 
interest. 

All  this  they  did  in  the  name  of  the  American 
people,  for  whom  they  professed  to  speak,  and  the 
country  looked  on  with  perhaps  some  degree  of 
wonderment,  but  without  interposing  any  effectual 
protest.  On  the  contrary,  the  expressions  of  public 
opinion  in  regard  to  the  movement  were  for  a  long 
time  more  of  apology  or  excuse  for  the  organized 
bodies  of  idlers  who  called  themselves  industrials  or 
commonwealers,  than  of  censure  or  criticism,  and 
the  condemnation  was  reserved  for  what  was  vaguely 
called  the  money  power,  which  in  some  mysterious 
way  was  supposed  to  find  its  profit  in  the  stagnation 
of  industry  aud  the  financial  distress  and  enforced 
idleness  of  the  people. 

But  for  its  demoralizing  effect  upon  those  who 
took  part  in  it,  and  who  were,  as  was  pretended, 
desirous  of  a  life  of  industry,  and  also  upon  all  who 
in  any  way  lent  it  countenance,  this  march  upon  the 
national  capital  might  well  have  appeared  to  the 
observer  ludicrous  in  the  extreme.     It  assumed  to 


be  made  in  the  name  as  well  as  in  the  interest  of 
the  American  people,  and  its  leaders  spoke  un- 
blushingly  as  the  prophets  of  the  people,  though  not 
a  single  State  or  county  or  municipality  of  the 
Union  had  sanctioned  the  movement  or  authorized 
these  leaders  or  the  organized  tramps  they  led  to 
speak  for  it  when   Washington  should  be  reached. 

The  whole  number  enlisted  in  the  several  divisions 
of  the  industrial  army,  if  brought  together,  would 
have  formed  but  an  insignificant  fraction  of  the 
voters  of  the  country,  and  if  acting  in  concert  in 
general  elections,  would  not  have  been  likely  to 
affect  to  any  considerable  extent  the  result  in  the 
choice  of  our  national  legislators.  But  hod  this 
number  been  vastly  greater  the  pretense  of  speak- 
ing for  the  American  people  was  so  distinctly  an- 
tagonistic to  the  fundamental  principles  of  Ameri- 
can liberty  as  to  be  preposterous.  That  liberty  is 
founded  in  representative  institutions,  and  the  citi- 
zen selects  his  representative  in  elections  held  in 
accordance  with  law,  and  not  otherwise.  These 
men  coming  to  the  Capitol  represented  nobody,  not 
even  themselves,  for  their  representatives,  duly 
chosen,  were  already  there  and  engaged  in  legisla- 
tive work.  The  movement  was  distinctly  antago- 
nistic to  the  most  conspicuous  and  most  indispen- 
sable feature  of  our  constitutional  fabric 

As  the  band  approached  Washington,  and  found 
their  number  dwindling,  their  call  for  remedial 
legislation  became  less  emphatic,  and  any  purpose 
to  coerce  the  national  Legislature  was  disclaimed. 
The  leaders  protested  that  they  only  desired  to  go 
to  the  Capitol  that  they  might  in  person  exercise 
their  constitutional  right  of  petition,  and  present  to 
the  two  houses  in  session  the  written  expression  of 
their  views  and  needs.  This  was  as  idle  as  any  of 
their  other  pretenses.  Such  personal  appearance 
might  be  permitted  on  special  occasions,  but  it  is  not 
a  matter  of  right  and  cannot  well  be.  The  Constitu- 
tion contemplates  no  visit  of  the  citizen  to  inform 
the  two  houses  by  word  of  mouth  or  otherwise  of 
his  opinion  or  his  desires;  he  has  an  indefeasible 
right  to  do  this  by  his  representation;  any  other 
method  would  not  only  be  without  value,  but  might 
even  be  employed  in  legislative  halls  for  the  most 
mischievous  and  obstructive  purposes.  Their  claim 
in  this  particular  was  as  baseless  as  all  the  others. 

These  vagrant  bands  marched  across  the  country 

to  the  great  injury  of  its  industrial  life.     While 

they  pretended  to  represent  the  doctrine  that  the 

government  was  under  obligation  to  provide  for  its 

people   the   means   whereby  a  comfortable   living 

might  be  had,  they  found  sympathizers  among  those 

temporarily  out   of  employment,  and  also   among 

other  well-meaning  people   who  had   of  the   true 

functions  of  government  only  vague  and  unsettled 

notions.      They    caused    unrest    everywhere,    and 
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as  they  represented  notions  which  are  antagonistic 
to  the  existing  social  and  political  state,  they  were 
everywhere  a  public  danger.  Town  after  town  fed 
them  and  passed  them  along  lest  they  might  re- 
main exciting  disorder  while  feeding  upon  the  pub- 
lic where  they  were.  The  comfortable  living  they 
wanted  the  political  society  to  furnish  them  they 
showed  no  anxiety  to  labor  for,  and  many  times 
employment  offered  them  was  rejected.  The  teach- 
ing of  the  whole  movement  was  socialistic,  though 
of  ten-times  doctrines  deserving  of  still  harsher  des- 
ignation found  utterance  among  them.  But  they 
were  nevertheless  tolerated  to  an  extent  that  for  a 
long  time  rendered  their  roving  life  one  of  unaccus- 
tomed enjoyment  to  many  of  their  number,  so  that 
we  may  almost  say  that  armies  like  them  are  en- 
couraged to  live  upon  the  country,  marching  under 
like  dangerous  pretenses  hereafter.  They  claimed 
to  represent  an  unacknowledged  but  fundamental 
right  of  the  people,  when  in  fact  they  represented 
only  idleness  and  disorder,  and  their  seizure  of 
means  of  transportation  and  demand  for  food  and 
shelter  as  they  moved  along  were  directly  in  the 
line  of,  and  only  warranted  by,  their  socialistic 
notions.  But  their  treatment,  we  are  obliged  to 
admit,  was  in  very  many  cases  such  as,  instead  of 
repressing  the  public  mischief,  has  only  tended  to 
perpetuate  it. 

I  have  thought  this  episode  in  the  life  of  our  peo- 
ple worthy  of  this  slight  notice,  when  about  to  pro- 
ceed, as  I  now  shall,  to  call  your  attention  to  an  ob- 
ligation resting  upon  us  as  members  of  the  legal 
profession,  and  which,  I  think,  goes  quite  beyond 
that  which  under  the  same  state  of  facts  would  rest 
upon  citizens  in  general.  When  industrial  armies 
dissolve  into  roving  vagabonds  and  beggars,  the 
absurdity  of  their  claims  and  pretenses  makes  them 
the  subject  of  contempt  and  ridicule,  but  if  their 
mischievous  doctrines  have  taken  root  among  any 
class  of  our  people  and  their  demoralizing  raids 
upon  the  industry  of  the  country  are  likely  to  be 
repeated  by  themselves  or  by  others,  it  is  not  by  a 
thoughtless  and  contemptuous  word  that  the  men- 
tion of  them  can  be  wisely  dismissed.  Especially 
is  this  the  case  as  regards  the  members  of  the 
legal  profession,  if  I  am  correct  in  the  view  I 
shall  now  proceed  to  take  of  their  obligations  to 
organized  society,  for  I  shall  seek  to  show  that  a 
special  duty  rests  upon  them  to  give  action  and 
effectual  aid  to  established  institutions  whenever 
revolutionary  doctrines  are  brought  forward,  or 
when  the  fundamental  rights  we  have  supposed  were 
made  secure  under  constitutional  guaranties  are  in- 
vaded or  appear  to  be  put  in  peril. 

Let  us  for  a  moment  recur  to  the  obligations 
which,  because  of  our  profession,  we  assume.  Every 
lawyer,  when  he  is  given  license  to  practice,  takes 


solemn  oath  to  support  the  Constitution  of  the 
United  States  and  of  the  State  of  which  he  is  a 
citizen.  He  also  undertakes  to  observe  all  due 
fidelity  to  the  courts  in  which  he  may  practice.  He 
is  not  licensed  until,  upon  special  examination,  he 
is  found  to  be  learned  in  the  law  and  in  the  funda- 
mental principles  of  the  government  of  his  country, 
and  this  learning  is  supposed  to  be  quite  beyond 
what  can  be  expected  of  the  people  in  general,  and 
to  render  him  capable  of  giving  sound  advice  to  his 
fellow-citizens  when  the  true  meaning  of  any  branch 
of  the  law,  whether  customary,  statutory  or  consti- 
tutional, is  in  question.  His  license  is  a  special  and 
valuable  privilege  which  makes  him  a  prominent 
character  in  the  community  in  which  he  lives,  and 
leads  to  his  being  made  the  trusted  counsellor  of 
persons  in  other  occupations,  as  well  as  of  the  pub- 
lic authorities.  His  advice,  thoughtfully  given, 
tends  to  prevent  controversies  and  dissensions  in  the 
community,  having  their  origin  in  different  views 
of  legal  rights,  and  he  may  be  influential  in  calming 
passionate  excitements,  and  keeping  the  wheels  of 
industry  moving  peacefully  and  prosperously  where 
otherwise  mischievous  counsels  might  prevail.  The 
power  to  be  thus  useful  imposes  upon  him  duties 
and  obligations  special  in  their  nature,  and  quite 
-beyond  those  which  rest  upon  persons  in  other  em- 
ployments.    None  of  us  would  question  this. 

Every  citizen  is  under  obligation  to  support  the 
Constitution  and  laws  of  his  country,  and  he  may 
be  summoned  in  performance  of  that  obligation  to 
assist  the  State  force  in  the  preservation  of  public 
order,  though  thereby  his  life  be  put  in  peril.  He 
may,  even  against  his  will,  be  made  to  bear  arms 
against  public  enemies,  whether  they  are  brought 
here  in  organized  armies  from  abroad  or  become 
enemies  because  of  discontent  with  the  established 
order  at  home.  And  the  obligation  which  rests 
upon  him  to  resist  the  inroads  of  revolutionary  doc- 
trines may  be  quite  as  imperative,  though  not  ex- 
pressed in  written  law.  But  the  lawyer,  in  the 
performance  of  the  duty  he  specially  assumes  when 
admitted  to  practice,  may  very  often  more  effect- 
ually support  the  Constitution  and  laws  by  assisting 
to  build  up  a  public  sentiment  that  shall  constitute 
an  impregnable  bulwark  against  those  who  either 
through  malice  or  ignorance,  or  with  revolutionary 
purpose,  assail  them,  than  it  would  be  possible  for 
him  to  do  by  personal  service  as  a  soldier,  or  by 
physical  assistance  in  the  suppression  of  rebellion 
or  of  domestic  disorder. 

What  I  desire  to  impress  at  this  time  upou  mem- 
bers of  the  legal  profession  is  that  every  one  of 
them  is  or  should  be  from  his  very  position  and 
from  the  license  which  gives  him  special  privileges 
in  the  determination  of  legal  questions  and  contro- 
versies, a  public  leader  and  teacher,  whose  obliga- 
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tion  to  support  the  Constitution  and  laws  and  to  act 
with  all  due  fidelity  to  the  courts  is  not  fully  per- 
formed when  the  fundamental  organization  of  so- 
ciety is  assailed  or  threatened,  or  the  laws  defied, 
or  likely  to  be,  in  the  community  in  which  he  lives, 
as  a  result  of  revolutionary  purpose  or  of  ignorance 
or  unreasoning  passion,  unless  he  comes  to  the 
front  as  a  supporter  of  settled  institutions  and  of 
public  order,  and  does  what  he  properly  and  law- 
fully can  to  correct  any  sentiment,  general  or  local, 
that  would  in  itself  be  a  public  danger,  or  be  likely 
to  lead  to  disorder  or  unlawful  violence. 

It  is  a  low  and  very  unworthy  view  any  one  takes 
of  his  office  wheu  he  assumes  that  he  has  nothing  to 
do  with  public  ignorance  of  the  duty  or  subordina- 
tion in  the  institutions  of  organized  society,  or  with 
breaches  of  law  existing  or  threatened,  except  as 
he  may  be  called  upon  to  prosecute  or  defend  in 
the  courts  for  a  compensation  to  be  paid  him. 

Perhaps  I  shall  present  my  own  thoughts  upon 
this  subject  more  distinctly  and  forcibly  if  I  call  to 
your  minds  the  fact  that  the  last  year  has  been  spe- 
cially prolific  in  acts  of  violence  against  individuals 
who  were  charged  with  crime  of  a  particularly  dis- 
gusting or  horrifying  character,  or  who  for  any  rea- 
son had  made  themselves  specially  noxious  or  repul- 
sive to  their  neighbors  or  to  some  specially 
influential  or  numerous  class  of  the  community. 
Until  recently  it  has  been  assumed  by  some  of  our 
people  that  one  section  of  the  country  only  was  justly 
subject  to  the  reproach  that  its  public  sentiment 
tolerated  the  crime  of  inflicting  punishment  bylaw- 
less  force,  and  that  even  in  that  section  it  was  lim- 
ited for  the  most  part  to  one  very  gross  and  dis- 
gusting class  of  offenses.  But  no  one  section  can 
longer  reproach  any  other  in  this  particular;  lynch- 
ings  have  during  the  year  been  numerous  north  and 
south  and  west,  in  cases  where  murder  and  some- 
times when  only  an  invasion  of  property  rights  was 
charged,  as  well  as  in  gross  cases  of  violation  of  fe- 
male chastity,  and  the  alarming  feature  of  the  utter 
and  reckless  defiance  of  law  which  has  accom- 
panied them  is  that  in  very  many  cases  there  was  no 
attempt  at  concealment,  and  no  pretense  that  vio- 
lence was  necessary  to  prevent  justice  being  cheated 
of  its  dues ;  they  took  place  sometimes  when  the 
process  of  the  law  had  already  been  invoked  against 
the  parties  lynched  and  was  leading  to  certain  pun- 
ishment; and  the  participants  in  {he  lawless  trag- 
edy in  some  cases  could  openly  and  truthfully  boast 
that  those  who  were  accounted  the  best  citizens  in 
the  community  approved  what  they  had  done  and 
would  not  suffer  the  actors  therein  to  be  punished 
for  thus  setting  law  at  defiance. 

That  this  boast  was  in  so  many  cases  with  full 
warrant  is  a  fact  that  one  would  think  ought  to 
make  the  most  careless  citizen  pause  and  reflect 


upon  the  danger  to  liberty  and  to  settled  govern- 
ment which  this  species  of  crime  is  bringing  upon 
us.  A  few  days  ago  we  were  horrified  by  the  an- 
nouncement that  the  President  of  the  French  Re- 
public, a  man  highly  esteemed  the  world  over,  and 
a  true  friend  of  liberty,  had  been  assassinated  by 
an  anarchist  The  assassin  had  as  an  individual  no 
grievance  whatever  to  allege  against  his  victim;  he 
was  not  even  pretending  to  redress  a  wrong;  he  was 
complaining  of  no  violation  by  his  distinguished 
victim  of  the  liberty  of  himself  or  of  any  other  per- 
son. The  murderer  was  simply  an  anarchist,  and 
the  man  he  murdered  was  the  representative  of  law 
and  settled  institutions,  free  and  just  institutions, 
established  by  and  for  the  people  themselves ;  but 
the  anarchist  will  have  no  settled  institutions  what- 
ever ;  be  will  have  chaos. 

Now,  we  have  anarchists  in  our  own  country; 
they  will  submit  to  no  government  if  they  can  es- 
cape it,  even  if  to  that  end  they  must  make  use  of 
the  dagger  or  bomb  or  the  incendiary  torch,  and 
they  openly  applauded  the  murder  of  the  good 
French  President.  They  having  gathering  places 
where  by  frantic  appeals  to  passions  and  prejudices 
they  seek  to  make  converts  to  their  doctrines,  and 
when  any  thing  occurs  to  excite  other  classes  to  a 
temporary  disregard  of  law,  they  are  ever  ready  and 
ever  willing  to  swell  as  much  as  possible  the  ranks 
of  discontent,  and  to  give  destructive  effect,  so  far 
at  least  as  they  may  with  safety  do  so,  to  their  ha- 
tred of  government,  but  not  hesitating  in  some 
cases  to  take  great  personal  risks. 

We  justly  look  upon  these  men  as  foes  to  the  hu- 
man race,  for  their  doctrines,  if  given  full  effect, 
would  plunge  us  into  a  condition  of  worse  savagery 
than  history  shows  to  have  heretofore  existed.  We 
have  no  account  that  any  nation  or  tribe,  even  in 
the  earliest  ages,  has  been  absolutely  without  gov- 
ernmental authority  which  could  impose  restraint 
upon  the  passions  of  those  subject  to  it,  and  give 
some  protection  to  the  community  against  lawless 
conduct  of  individuals.  The  anarchist,  if  fie  could 
have  his  way,  would  be  under  no  such  subjection ; 
his  ideal  society  would  be  without  law,  and  the 
freedom  he  seeks  is  like  the  freedom  which  prevails 
among  the  beasts  of  prey  in  African  deserts  or  the 
jungles  of  India.  A  people  would  not  simply  give 
up  their  civilization  by  accepting  his  doctrines; 
they  would  give  such  restraints  upon  the  human 
passions  as  are  expected  even  among  the  savages. 

Every  American-born  citizen  regards  these  people 
with  horror,  and  so  does  every  man  among  us  who 
has  come  from  foreign  lands  with  any  respect  what- 
ever for  free  institutions,  or  even  for  law.  When 
therefore  their  sentiments  are  openly  avowed,  we 
have  very  little  occasion  to  fear  them.  But  we  are 
not  unfrequently  reminded  when  an  act  of  tolerated 
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mob  violence  takes  place  that  a  community  may 
have  an  abhorrence  of  anarchy  and  yet  so  conduct 
themselves  when  they  see  the  law  openly  and  pub- 
licly set  at  defiance  that  the  respect  for  it  which 
should  be  its  chief  support  will  become  more  nomi- 
nal than  real,  and  perhaps  be  replaced  by  disregard 
and  contempt.  If  they  look  on  with  unconcern  while 
such  an  act  is  taking  place,  if  they  give  no  aid 
when  steps  are  being  taken  for  the  punishment  of 
the  participants,  a  condition  of  public  insensibility 
to  this  class  of  offenses  is  likely  to  be  brought  about, 
the  result  of  which  is  that  whenever  the  community 
is  excited,  and  therefore  specially  in  need  of  legal 
restraint,  the  law  is  found  to  be  powerless. 

If  every  citizen  who  thus  countenances  or  refuses 
to  aid  in  repressing  crimes  of  this  nature  would  con- 
sider a  little  what  must  be  the  natural  consequences 
of  his  action  or  of  his  failure  to  act,  he  might  per- 
haps come  to  appreciate  the  serious  nature  of  his 
fault  and  to  understand  how  little  he  would  himself 
deserve  the  protection  of  the  law  if  some  mob 
should  select  him  as  a  victim  of  lawless  violence. 
He  would  then  have  the  conviction  forced  upon 
him  that  by  his  course  he  is  teaching  disregard  of 
law ;  that  the  act  he  aids  or  excuses  is  one  step  in 
the  direction  of  the  chaos  the  anarchist  would,  es- 
tablish; that  his  example  in  countenancing  disor- 
der is  aiding  to  create  a  public  sentiment  which 
may  by  and  by  tolerate  and  protect  the  lynching  of 
any  person  whomsoever,  for  any  act,  bad  or  good, 
which  happens  to  arouse  public  animosity,  or  even 
for  no  other  cause  than  that  the  obnoxious  persori 
has  in  worldly  suits  been  more  successful  than  his 
fellow-citizens.  He  will  perhaps  reflect  also  that 
when  the  disorder  which  he  countenances  in  a  sin- 
gle instance  becomes  general,  it  will  not  be  the 
vagabond  or  the  beggar  that  lawless  classes  will  se- 
lect for  victims,  but  the  man  who  for  any  reason  is 
important  and  prominent  in  the  community. 

Perhaps  I  may  here  assume  as  a  possibility  that 
in  some  cases  members  of  our  profession,  if  not 
actually  present  at  one  of  these  anarchistal  demon- 
strations, have  been  fully  aware  that  one  was  likely 
to  take  place,  and  have  raised  no  voice  of  warning 
or  done  any  thing  to  correct  the  dangerous  public 
sentiment.  On  the  contrary,  they  may  perhaps  have 
looked  on  undisturbed  while  their  neighbors,  who 
intend  in  general  to  be  law-abiding  and  to  give 
their  support  to  the  institutions  to  which  alone  they 
could  look  for  protection  in  life,  liberty  and  prop- 
erty, were  nevertheless  lending  their  aid  to  weaken 
and  undermine  those  very  institutions  by  treating 
the  restraints  they  impose  for  the  protection  of  all 
the  people  with  contempt  or  indifference.  If  this 
assumption  is  warranted  by  fact,  may  we  not  with 
propriety  turn  to  one  of  this  number  and  chal- 
lenge him  to  explain  to  us  how,  when  liberty  is 


thus  taken  away  and  life  perhaps  destroyed,  under 
circumstances  amounting  in  law  to  criminal  homi- 
cide, he  can  justify  his  own  action  or  non-action  in 
view  of  the  duty  assumed  when  he  took  the  oath  of 
admission  to  the  bar,  and  in  what  manner  he  would 
have  us  understand  he  has  been  supporting  the  Con- 
stitution of  the  Union  and  of  this  State,  or  showing 
fidelity  to  the  courts  in  which  be  practices,  and 
whose  authority  he  has  suffered  without  protest  to 
be  disregarded  and  defied  by  bodies  of  men  who  for 
the  tine  mocked  at  the  restraints  by  which  alone 
the  |u  itical  society  can  render  liberty  possible. 
May  we  not  justly  ask  him  to  place  himself  in  his 
hours  of  reflection  by  the  side  of  a  physician  who, 
knowing  that  a  malignant  nnd  contagious  disease 
exists  in  the  community,  nnd  that  the  people,  igno- 
rant of  the  fact,  arc  continually  exposing  them- 
selves to  the  danger,  nevertheless  gives  no  warning 
of  its  presence.  If  his  indignation  is  justly  aroused 
by  the  spectacle  of  such  inhumanity  on  the  part  of 
one  whose  professional  duty  makes  him  in  mi  im- 
portant sense  a  guardian  of  the  public  health, 
should  he  not  be  invited  to  point  out  if  he  can  in  what 
particular  the  professional  servant  of  law  and  jus- 
tice is  of  the  two  under  the  circumstances  supposed 
the  less  justly  subject  to  public  condemnation  and 
censuret  The  duties  devolving  upon  the  two  pro- 
fessions are  indeed  radically  different,  but  we  shall 
greatly  underestimate  the  importance  of  the  lawyer 
as  an  clement  in  the  political  state  if  we  assume 
that  those  resting  upon  him  are  in  their  claims  the 
less  imperative. 

I  have  spoken  of  lynching  as  an  offense  against 
the  life  or  liberty  of  a  citizen,  as  commonly  it  is; 
but  I  desire  to  emphasize  the  fact  that  the  extent  to 
which  the  lawless  restraint  of  personal  liberty  may 
go  is  less  important  than  the  public  sentiment 
which  tolerates  any  invasion  whatsoever.  Recently 
a  man  was  hanged  in  one  State  as  a  supposed  mur- 
derer; in  another  a  State  officer  was  publicly  tarred 
and  feathered  for  actions  which  the  persons  assault- 
ing him  considered  inadmissible  to  one  in  his  posi- 
tion; and  in  still  another  a  delegate  to  a  political 
convention  was  dressed  in  petticoats  and  publicly 
exposed  to  ridicule  because  the  local  community 
was  not  pleased  with  a  vote  he  had  cast  on  a  ques- 
tion of  suffrage ;  in  the  degree  of  wrong  to  the  in- 
dividual there  was  difference  in  the  three  cases,  but 
the  lawlessness,  the  disregard  of  the  obligations  of 
citizenship  and  the  injury  to  organized  society  were 
equally  plain  in  all  and  equally  deserving  of  on- 
qualified  condemnation.  It  may  be  safely  assumed 
that  in  not  one  of  the  communities  in  which  these 
criminal  disorders  took  place  are  life,  liberty  or 
property  which  our  written  Constitutions  undertake 
to  protect,  so  secure  and  so  jealously  guarded  as 

they  were  before.    But  the  mischiefs,  though  great- 
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est  in  the  localities,  are  by  no  means  restricted  to 
them,  but  affect  in  a  measure  the  whole  country. 

An  important  feature  in  the  history  of  the  last 
twelve  months  to  which  I  shall  now  call  attention 
will  seem  still  further  to  emphasize  the  importance 
of  the  lawyer,  recognizing  his  true  position  in  the 
political  society  as  a  teacher  and  leader,  and  his 
duty  to  support  the  Constitution  and  the  laws  by 
making  them  known  in  their  true  import  when  the 
opportunity  to  do  so  is  distinctly  presented  and  the 
need  obvious,  and  by  impressing  upon  the  minds  of 
unthinking  people  the  vital  truth  that  liberty  is 
born  of  law  and  not  of  license. 

During  the  summer  just  passed  the  country  has 
witnessed  a  great  and  disastrous  boycott  and  strike 
of  railroad  workmen.  The  cause  was  not  any  con- 
troversy over  their  own  wages,  or  about  their  treat- 
ment by  their  employers;  it  was  a  sympathetic 
movement,  so-called,  and  the  reason  assigned  was 
that  laborers  for  a  corporation  with  which  some  of 
the  railroad  companies  had  important  dealings  had 
gone  upon  strike  rather  than  accept  the  wages  of- 
fered them ;  it  began  with  a  boycott  against  rail- 
road companies  who  made  use  of  the  cars  of  the 
corporation  aimed  at,  and  who  would  not  discon- 
tinue the  use,  this  being  followed  by  a  general 
strike,  the  avowed  purpose  of  which  was,  by  block- 
ing the  wheels  of  traffic,  to  coerce  the  railroad  com- 
panies into  taking  such  action  as  would  compel  the 
corporation  complained  of  to  submit  to  arbitration 
the  charges  of  oppression  its  employees  brought 
against  it.  The  strike  was  professedly  peaceful, 
and  the  thought  in  the  minds  of  the  leaders  ap- 
peared to  be  that  by  the  men  leaving  the  railroad 
service  and  enforcing  a  boycott  against  such  of  the 
railroad  companies  as  continued  to  have  dealings 
with  the  offending  corporation  and  against  the  use 
of  its  cars,  all  the  companies  would  be  so  com- 
pletely crippled  that  they  could  no  longer  run  their 
trains,  and  must  of  necessity  accept  the  terms  dic- 
tated to  them. 

The  case  was  in  some  particulars  without  prece- 
dent.    Its  leading  peculiarities  were  the  following: 

First.  The  railroad  companies  had  no  means  of 
coercing  the  offending  corporation  to  submit  to  ar- 
bitration the  controversy  with  its  workmen ;  they 
could  at  most  only  refuse  to  carry  out  certain  exist- 
ing contracts  with  it,  and  discriminate  against  it 
when  called  upon  to  act  for  it  as  common  carriers; 
but  either  of  these  courses  would  be  unlawful,  and 
must  subject  them  to  damages  and  to  the  compulsory 
process  of  the  courts.  The  companies  struck  at 
were  therefore  required  to  put  themselves  in  distinct 
opposition  not  only  to  certain  contract  obligations 
before  entered  into  by  them  and  perfectly  legal 
when  made,  but  to  the  law  itself,  so  that  by  yield- 
ing they  would  naturally  expect  legal  penalties  to 


follow.  But  refusal  to  submit  must  inevitably  re- 
sult in  great  loss  to  the  companies,  for  their  receipts 
would  be  largely  reduced,  since  the  commerce  of 
the  country,  in  so  far  as  it  was  in  their  charge, 
would  be  paralyzed  in  exact  proportion  as  the  strike 
succeeded  in  its  aims.  Meantime  the  offending  cor- 
poration would  be  comparatively  unharmed,  perhaps 
not  harmed  at  all. 

Second.  But  if  the  strike  was  intended  to  be  a 
peaceful  one,  it  was  soon  seen  that  the  burden  of 
the  loss  was  to  fall  not  even  upon  the  railroad  com- 
panies, but  upon  the  public  who  had  occasion  to 
make  use  of  their  services.  This  would  be,  as  was 
soon  shown,  a  necessary  result  of  the  stoppage  of 
railroad  trains.  Great  numbers  of  passengers  were 
soon  side-tracked  at  way  stations,  at  some  of  which 
it  was  with  difficulty  they  procured  the  means  of 
subsistence;  shippers  of  property  were  put  to  great 
loss  by  delays,  and  immense  quantities  of  perishable 
freight  were  soon  going  to  ruin  on  trains  which  the 
railroad  managers  were  unable  to  take  to  their  des- 
tination. California  had  tropical  fruits  by  the  train 
load;  dressed  meats  in  similar  quantities,  even  live 
cattle  and  horses,  all  belonging  to  private  parties; 
were  thus  given  to  destruction  by  the  sun  and  by 
the  hot  winds.  The  suffering  of  innocent  persons 
as  a  necessary  result  of  what  had  been  ordered  was 
quite  beyond  estimate ;  the  victims  were  found  in 
every  part  of  the  county  and  among  all  classes  of 
people. 

Third.  But  though  it  was  meant  that  the  strike 
should  be  peaceful,  and  the  strikers  in  emphatic 
terms  were  admonished  by  their  leaders  to  make  it 
so,  its  leading  characteristic  almost  immediately 
came  to  be  violence.  This  was  unavoidable.  For 
the  time  being  it  aimed  to  paralyze  transportation 
and  all  commerce  by  rail,  and  the  greater  the  con- 
sequent injury  and  inconvenience  the  greater  would 
be  the  probability  of  success.  Lawless  classes  who 
professed  to  be  sympathizers,  but  cared  only  for  dis- 
order, saw  this  very  plainly,  and  the  situation  soon 
took  on  some  of  the  features  of  civil  war.  A  diffi- 
culty the  leaders  hoped  would  not  be  encountered 
it  was  soon  discovered  was  likely  to  prove  insur- 
mountable. Laborers  out  of  employment  were  now 
abundant ;  they  would  covet  the  vacant  places,  and 
unless  appeals  made  to  them  to  stand  with  their 
fellow-laborers  in  what  was  assumed  to  be  the  com- 
mon interest  of  labor  should  prove  successful,  tbey 
must  by  some  other  means  be  kept  from  the  railroad 
service  or  the  strike  would  fail.  But  the  needs  of 
the  unemployed  and  of  their  families  wore  too 
urgent  to  admit  of  their  listening  to  solicitations; 
they  came  forward  in  considerable  numbers  for  em- 
ployment, and  violence,  of  which  they  were  the 
victims,  followed.  The  ordinary  peace  authorities 
proved  unable  to  protect  them ;  the  general  fact  was 
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that  the  worst  elements  of  society  were  soon  in  pos- 
session of  some  towns  and  especially  of  some  sec- 
tions of  Chicago,  and  not  only  were  men  anxious  to 
perform  labor  upon  the  railroads  assaulted  and 
beaten,  but  the  torch  was  applied  to  railroad  equip- 
ment and  buildings,  and  great  destruction  resulted. 
The  leaders  who  were  directing  the  strike,  however 
anxious  they  may  have  been  to  avoid  breaches  of 
the  peace,  were  powerless  to  calm  the  passions  that 
had  been  aroused,  and  the  civil  commotion  went  on 
increasing  from  day  to  day  in  magnitude. 

Fourth.  One  question  fairly  arising  upon  the  cir- 
cumstances of  this  strike  and  which,  so  far  as  I 
know,  has  hitherto  received  no  attention,  I  think  I 
may  properly  call  to  your  notice  here.  It  concerns 
the  rights,  legal  and  equitable,  of  those  who  were 
to  be  affected  by  the  strike,  should  one  be  declared, 
and  raises  the  question  whether  under  principles  sup- 
posed to  prevail  wherever  free  government  exists, 
the  strike  as  against  them  could  be  fully  justified 
without  careful  consideration  of  its  probable  effect 
upon  their  interests  being  first  had,  and  if  prac- 
ticable an  opportunity  given  them  to  urge  reasons 
from  their  own  standpoint  against  its  being  entered 
upon.  The  parties  who  were  to  be  injuriously 
affected  were,  first,  the  railroad  companies,  who,  if 
they  were  allowed  to  be  heard  through  their  general 
managers  or  any  authorized  committee  on  the  ques- 
tion whether  it  would  be  just  or  reasonable  to  de- 
clare a  strike  against  them  for  what  was  not  their 
own  fault,  might  possibly  have  convinced  the  mem- 
bers of  the  order  which  was  then  considering  the 
question  that  the  objections  to  it  from  the  standpoint 
of  their  employers  were  altogether  reasonable ;  'sec- 
ond, the  government  of  the  United  States  whose 
transportation  of  the  mails  and  control  over  inter- 
state commerce  were  to  be  very  seriously  interfered 
with,  and  perhaps  the  service  of  Federal  process  ob- 
structed ;  and  third,  the  people  of  the  United  States, 
whose  legal  right  to  be  transported  and  to  have 
their  property  carried  by  rail  was  to  be  in  part  and 
perhaps  wholly  taken  away  while  the  strike  con- 
tinued, at  a  cost  to  them  which  in  all  probability 
must  in  the  end  be  counted  by  millions.  The  public 
it  would  seem  might  have  been  allowed  a  hearing 
through  business  organizations,  such  as  boards  of 
trade,  or  through  bodies  like  the  Farmers'  Alliance, 
and  the  government  had  even  a  still  stronger  claim 
to  a  hearing,  for  it  was  the  government  of  the 
strikers  themselves,  and  the  action  which  was  inter- 
fered with  was  action  of  which  they  in  common 
with  all  the  people  of  the  United  States  enjoyed  the 
benefit.  And  the  government  might  have  pointed 
out  that  if  the  performance  of  its  constitutional 
functions  was#  hampered  now  in  an  attempt  for  one 
assigned  reason  to  compel  the  railroad  companies  to 
take  particular  action,  it  might  possibly  on  some 


future  occasion,  for  reasons  still  less  forcible,  be 
rendered  impossible.  Success  in  one  instance  would 
not  only  strengthen  those  who  might  have  in  view 
similar  action  in  the  future,  but  it  would  indirectly 
aid  them  also,  by  diminishing  the  courage  of  resist- 
ance. But  the  government  might  also  have  pointed 
out  that  the  declaration  of  such  a  strike  would  be 
the  exercise  of  unchecked  and  arbitrary  power, 
which  where  liberty  prevail*  is  never  by  law  pro- 
vided for,  since  a  free  people  would  justly  pronounce 
it  unendurable  tyranny,  and  the  strikers  themselves 
would  as  citizens  never  consent  to  be  governed  by  a 
law  which  would  admit  of  it.  A  free  government 
is  expected  to  submit  even  the  most  unimportant 
question  of  legal  right  to  the  adjudication  of  some 
impartial  tribunal,  to  make  provision  for  the  hear- 
ing of  interested  parties,  and  to  take  precautions 
that  the  elements  of  passion  and  prejudice  shall  not 
be  suffered  to  control  the  decision. 
i  There  were  three  parties,  all  innocent  as  regards 
the  grievance  which  was  in  question,  who,  if  the 
action  was  to  be  taken  after  the  manner  deemed 
necessary  to  prevent  injustice  in  governmental  pro- 
ceedings, would  soem  to  have  had  a  strong  equata- 
ble  and  indeed  an  indefeasible  right  to  have  the 
effect  upon  themselves  first  considered.  Now  I  un- 
derstand very  well  that  in  the  case  of  the  ordiuary 
strike  or  boycott  entered  upon  for  the  purpose  of 
redressing  an  existing  wrong  or  to  prevent  one 
which  is  threatened,  the  case  is  to  a  considerable 
extent  different.  Such  a  case  partakes  of  the  nature 
of  self-defense,  and  incidental  injuries  to  third 
parties,  if  it  is  unavoidable,  is  excused, on  that 
ground.  But  there  was  nothing  in  the  nature  of 
self-defense  here.  It  was  a  third  party  who  was 
supposed  to  have  been  wronged  in  this  instance, 
and  as  innocent  parties  were  to  be  directly  struck  at 
and  greatly  injured,  the  very  least  they  could  justly 
be  awarded  would  be  a  careful  consideration  by 
those  proposing  the  damaging  action  of  the  ques- 
tion whether  the  necessary  consequence,  even  if 
they  were  successful  in  what  they  hoped  to  accom- 
plish, must  not  be  to  cause  injury  to  innocent  par- 
ties greatly  in  excess  of  the  gains,  and  if  so, 
whether  the  proposal  could  in  justice  be  accepted. 
But  this  was  a  question  of  which  no  notice  was 
taken.  Innocent  parties  who  must  necessarily  suf- 
fer not  only  had  no  opportunity  to  protest,  but 
their  losses  were  not  taken  into  account  as  reasons 
against  the  boycott  and  strike.  On  the  contrary, 
they  were  looked  upon  as  favorable  features  of  the 
case,  since  they  rendered  success  more  probable. 
But  a  sympathetic  strike  is  bad  in  morals,  and  must 
bo  quite  as  bad  in  policy,  when  the  probable  injury 
to  innocent  parties  will  exceed  the  probable  benefit 
to  the  parties  it  aims  to  assist. 

The  facts  here  stated  seem  to  emphasize  the  im 
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portance  of  giving  some  thought  to  another  feature 
of  the  case  which  perhaps  is  common  when  the 
question  of  a  considerable  body  of  men  throwing  up 
their  employment  is  brought  by  their  officers  before 
them,  but  was  particularly  prominent  here.  It  con- 
cerns the  manner  in  which  the  decision  upon  the 
question  is  reached. 

In  theory,  the  order  to  throw  up  the  service  is 
always  supposed  to  be  authorized  or  adopted  by 
the  men  called  out,  and  to  be  based  upon  substan- 
tial reason.  In  this  case  the  reason  assigned  was 
that  the  obnoxious  corporation  refused  to  submit 
the  case  made  by  its  laborers  to  arbitration,  which 
was  a  wrong  the  railroad  men  desired  to  remedy. 
But  as  their  own  employers  could  not  compel  the 
arbitration,  and  there  were  legal  difficulties  in  the 
way  of  their  taking  the  steps  the  men  demanded,  it 
would  seem  that  the  substantial  reason  for  proceed- 
ing in  a  hostile  way  against  them  must  in  this  in- 
stance have  been  wanting.  An  impression  that  such 
was  the  case  must  to  some  extent  have  existed 
among  the  men  who  were  ordered  to  strike,  for  it 
seemed  to  be  necessary  to  call  meetings  and  to  have 
them  addressed  by  speakers  who  would  urge  what 
the  leaders  proposed.  The  methods  whereby  'at  these 
meetings  an  affirmative  vote  is  secured  are  worthy 
of  attention,  especially  by  laborers  themselves,  who 
by  reason  of  society  ties  are  liable  at  any  time  to  be 
drawn  into  similar  controversies.  Tbey  are  most 
deeply  concerned  of  all,  since  the  vote  to  be  taken 
may  affect  their  interests  for  years,  perhaps  for 
life. 

The  orders  in  which  laborers  unite  are  supposed 
to  be  self-governing,  and  the  principles  which  ap- 
ply to  the  action  of  municipal  bodies,  and  which 
have  become  established  because  they  conduce  to 
justice,  are  applicable  to  them  as  well.  To  be 
wisely  or  even  safely  governed,  their  members  must 
proceed  deliberately,  and  the  action  taken  must  be 
the  result  of  their  best  judgment,  coolly  and  dis- 
passionately applied.  In  the  legislative  bodies  of 
the  country,  from  lowest  to  highest,  great  pains 
are  taken  by  rules  of  order,  and  sometimes  by  stat- 
utes and  constitutional  restrictions,  to  render  hasty 
and  passionate  action  unlikely.  The  need  of  these 
precautions  is  so  plain  that  no  one  raises  any  ques- 
tion concerning  it,  and  it  is  not  infrequent  that  ac- 
tion otherwise  regular  is  annulled  by  the  courts  be- 
cause such  precautions  have  been  disregarded. 

If  we  rely  upon  the  reports  appearing  in  the  daily 
papers,  the  proceedings  taken  at  the  meetings  called 
to  decide  upon  this  great  movement  were  not  de- 
liberate and  dispassionate,  but  the  speakers  who 
were  the  chief  actors  were  expected  to  and  did  ap- 
peal, not  to  the  reason  of  their  audiences,  but  to 
their  feelings  and  their  prejudices.  Speakers  who 
it  was  thought  could  make  such  appeals  most  suc- 


cessfully were  brought  to  the  meetings  for  the  pur- 
pose ;  they  came  to  excite  their  hearers  to  action, 
not  to  reason  with  them.  The  action  taken  was 
therefore  had  under  the  influence  of  excited  feel- 
ings. Opposition  to  what  was  proposed  was  not 
expected,  and  was  not  patiently  listened  to.  There 
was  little  in  the  proceedings  that  even  resembled 
those  of  a  deliberative  gathering.  Not  only  there- 
fore were  other  interested  parties  not  given  a  hear- 
ing, but  even  those  who  were  deciding  what  should 
be  their  own  action  in  a  matter  vitally  affecting  the 
interests  of  some  of  their  number,  if  not  of  all, 
contented  themselves  with  listening  to  a  passionate 
appeal  and  responding  by  an  hurrah.  The  decision 
thus  reached  was  conclusive.  The  general  fact  was 
that  a  deliberative  and  patient  hearing  was  had  by 
no  one.  This  was  the  case  until  it  was  deemed  nec- 
essary to  appeal  to  other  orders  also,  and  then  the 
proceedings  were  commonly  quite  different.  The 
other  orders  paused  to  deliberate,  but  when  delib- ' 
erate  action  came  to  be  taken  different  results  fol- 
lowed. 

These  matters  are  mentioned  because  they  bear 
directly  upon  questions  of  justice  and  right  that  are 
necessarily  involved  when  such  a  movement  in  the 
industrial  world  is  proposed.  With  what  justice 
can  it  be  entered  upon  when  innocent  parties  are  of 
necessity  to  be  sufferers  to  an  enormous  extent 
therefrom  without  their  rights  being  taken  into  ac- 
count, and  their  probable  losses  allowed  due  weight 
in  reaching  a  decision?  And  how  can  men  who 
live  by  their  labor  wisely  or  even  safely  throw  up 
their  employment  as  a  means  of  coercion  before 
they  have  carefully  considered  in  all  its  bearings 
what  is  proposed,  and  what  its  effects  are  likely  to 
be  upon  their  own  interests,  not  only  in  case  it  shall 
prove  successful,  but  also  if  it  fails?  This  is  said  in 
all  kindness,  for  plain  talk  is  kind  under  the  cir- 
cumstances. 

Fifth.  In  our  notice  of  this  great  internal  commo- 
tion, some  attention  is  due  to  a  question  of  consti- 
tutional law  which  was  raised  by  some  of  the  gov- 
ernors of  States.  When  interstate  commerce  was 
interrupted,  the  transmission  of  the  mails  seriously 
impeded,  and  the  service  of  process  issued  by  the 
Federal  courts  rendered  difficult  or  impossible, 
President  Cleveland  sent  to  Chicago,  the  point  of 
greatest  disturbance  and  disorder,  a  considerable 
military  force  to  aid  the  civil  officers  and  to  protect 
the  carriers  of  the  mails  and  the  persons  and  vehi- 
cles employed  in  interstate  transportation  while  they 
contiuued,  or  made  efforts  to  continue,  in  the  per- 
formance of  the  customary  service.  This  at  once 
biought  out  a  protest  from  the  governor  of  Illinois, 
who  insisted  that  the  President  was  encroaching 
upon  the  rights  of  the  State.     The  foundation  for 

the  protest  is  understood  to  have  been  that  the  duty 
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to  maintain  public  order  and  enforce  the  laws  was 
a  State  duty  wbich  Illinois  was  quite  able  and  will- 
ing to  perform,  and  the  Federal  executive  had  no 
right  to  act  in  case  of  domestic  disorder  until  de- 
mand was  made  upon  him  by  the  State  Legislature 
or  State  executive.  Governors  of  some  other  States 
were  understood  to  concur  in  this  view.  When  the 
President  replied  to  the  protest  that  the  United 
States  troops  were  sent  into  the  States  only  to  en- 
force national  laws,  to  put  an  end  to  interruptions 
of  the  mails,  to  protect  interstate  commerce,  and 
see  that  the  authority  of  Federal  courts  was  main- 
tained ;  in  other  words,  to  support  the  national  ju- 
risdiction and  protect  officers  and  agents  in  the  per- 
formance of  national  duties— the  reply  was  treated 
as  insufficient,  the  protest  was  repeated  from  time 
to  time,  and  the  consequent  excitement  tended  to 
keep  the  disorderly  elements  bold  and  defiant,  so 
that  the  demand  was  even  made  by  some  of  them 
that  the  governor  should  employ  the  military  power 
of  the  State  to  remove  the  Federal  forces.  No  doc- 
trine exactly  like  this  had  before  been  advanced, 
though  there  had  always  been  political  parties,  led 
by  able  statesmen,  who  insisted  upon  a  strict  con- 
struction of  national  grants  of  authority,  and  of 
the  powers  to  be  exercised  under  them.  In  this 
case  the  grant  to  Congress  of  the  power  to  provide 
for  the  transportation  of  the  mails  and  to  regulate 
interstate  commerce  was  not  questioned  in  the  least. 
Congress  had  exercised  these  powers,  and  it  was 
not  claimed  that  it  had  encroached  upon  State 
rights  in  doing  so.  It  had  also  provided  for  United 
States  courts  in  Illinois,  which  were  then  in  ses- 
sion, and  it  was  not  pretended  that  in  issuing  the 
customary  process  they  could  be  lawfully  interfered 
with  or  the  process  denied  service.  There  were 
therefore  national  duties  to  be  performed  in  Illi- 
nois, national  officers,  agents  and  courts  to  whom  in 
part  the  performance  was  entrusted,  and  disorderly 
parties  were  interfering  and  rendering  perform- 
ance difficult — oftentimes  impossible.  But  the  po- 
sition of  the  governor  was  that  the  maintenance  of 
peace  and  that  the  repression  of  disorder  was  a 
State  duty,  and  the  President  was  guilty  of  usurpa- 
tion when  he  thus  without  request  moved  troops 
into  the  State  for  the  purpose.  * 

We  connot  admit  that  the  position  taken  is  even 
plausible.  It  has  no  warrant  whatever  in  the  Fed- 
eral Constitution,  which,  on  the  contrary,  is  dis- 
tinctly against  it.  The  President  is  to  take  care  that 
the  Federal  laws  be  faithfully  executed,  and  his 
doing  so  is  not  made  to  depend  upon  the  will  or 
consent  of  any  one  state.  The  duty  is  specially  and 
iu  the  plainest  terms  imposed  upon  him,  and  in  the 
performance  of  it  he  is  subordinate  to  no  State  au- 
thority.    Yet  if  the  views  of  the  governor  were  ac- 


cepted as  sound,  the  mails  might  be  stopped  at  Chi- 
cago, interstate  commerce  broken  up,  and  the 
process  of  United  States  courts  refused  service,  un- 
less the  governor,  when  disorder  was  dominant, 
saw  fit  to  suppress  it  or  to  call  upon  the  President 
to  do  so.  If  the  protest  was  yielded  to  it  was  a 
concession  that  the  governor  and  not  the  President 
was  to  take  care  that  the  laws  of  the  United  States 
were  faithfully  executed  in  bis  State,  and  if  he  failed 
to  do  so,  a  mob  might  at  pleasure  defy  them.  It 
seems  needless  to  discuss  the  protest ;  the  action 
taken  by  the  two  houses  of  Congress  in  approving 
in  emphatic  terms  the  action  of  the  President  was 
equivalent  to  an  expression  of  their  opinion  that  the 
protest  of  the  governor  was  not  only  unwarranted, 
but  was  revolutionary.  The  sentiment  of  the  coun- 
try as  expressed  in  its  public  journals  and  otherwise 
was  to  the  same  effect,  and  the  question  of  consti- 
tutional law  may  be  considered  practically  settled. 
It  is  fortunate  that  it  is  so,  for  such  a  protest  from 
the  executive  of  a  great  State  must  necessarily  tend 
at  any  time  to  still  further  excite  the  passions  of 
those  who  in  a  mad  way  are  defying  the  lawful  au- 
thorities. 

Sixth.  I  have  had  something  to  say  of  the  duties 
of  members  of  our  profession  as  public  teachers, 
and  I  shall  now  add  a  few  words  as  specially  appli- 
cable to  crises  like  the  one  here  alluded  to.  In  do- 
ing so  I  may  perhaps  without  impropriety  so  extend 
what  I  say  that  it  shall  be  applicable  to  all  who,  in 
important  positions,  and  especially  as  members  of 
our  National  Legislature,  are  in  greater  or  less  de- 
gree dependent  for  their  prominence  as  well  as  for 
the  opportunity  to  be  useful  upon  the  public  favor. 
Very  often  they  have  to  deal  with  difficult  ques- 
tions in  government,  such  as  those  relating  to  politi- 
cal economy  and  finance,  and  we  may  suppose  they 
have  been  selected  for  their  positions  because  of 
their  peculiar  ability  and  fitness  to  do  so  wisely. 
But  not  unfrcquently  we  feel  compelled  to  question, 
as  we  follow  in  the  journals  of  the  day  their  public 
life,  whether  a  legislator,  thus  presumably  chosen  to 
act  independently  and  fearlessly  upon  bis  own  mature 
and  enlightened  judgment,  does  not  sometimes,  in- 
stead of  considering  with  deliberation  the  question 
upon  which  he  must  act,  content  himself  with  gath- 
ering as  best  he  may  the  sentimeut  of  his  constitu- 
ents, and  with  expressing  it  in  his  public  action, 
even  when  he  believes  it  to  be  erroneous  and  possi- 
bly dangerous,  and  when  be  cannot  fail  to  perceive 
that  the  local  sentiment  is  the  result  of  artful  teach- 
ing by  interested  parties  or  by  demagogues.  It  is 
easy  in  that  way  to  float  with  a  popular  current, 
and  perhaps  to  make  sure  of  continued  popular 
support.  But  the  question  must  often  be  before  his 
mind  whether  the  current  might  not  be  altogether 
otherwise  if  in  an  honorable  and  fearless 
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took  steps  to  correct  the  erroneous  views  which, 
while  he  remains  silent,  are  certain  to  control,  and 
whether  his  constituents  have  not  a  right  to  expect 
of  him  that,  instead  of  submitting  to  follow  when 
he  knows  they  blindly  lead,  he  will  give  his  best 
ability  to  making  his  service  as  useful  as  possible, 
to  them  and  to  the  country,  nnd  to  that  end  will 
endeavor  to  instruct  his  people  when  they  need  in- 
struction as  well  as  to  lead  them. 

When  the  man  who  is  both  a  statesman  and  a 
leader  shall  bring  the  results  of  observation  nnd  ex- 
perience to  a  consideration  of  the  difficulties 
which  beset  the  relation  of  employer  and  employee, 
and  which  year  by  year  seem  to  grow  more  trouble- 
some, he  may  perhaps  be  expected  to  give  anxious 
attention  to  the  question  whether  the  benefits  of 
arbitration  in  that  class  of  difficulties  cannot  be 
greatly  extended.  There  is  an  impression  that  this 
is  possible,  and  he  will  find  laws  on  the  statute  books 
of  the  nation  and  of  some  States  having  for  their 
object  to  aid  in  the  removal,  by  means  of  a  tribunal 
of  peace,  of  the  causes  of  contention  which  now  in 
so  many  cases  result  in  disorder,  and  in  great  pecu- 
niary loss  to  one  party  or  the  other,  commonly  to 
both.  He  will  inquire  whether  the  benefits  of  such 
tribunals  cannot  by  legislation  be  made  to  embrace 
all  of  what  are  known  as  labor  controversies,  and 
he  will  find  many  to  urge  upon  him  the  view  they 
hold  that  compulsory  arbitration  may  be  made  a 
complete  and  adequate  remedy  when  disorders  pre- 
vail in  the  industrial  world.  Some  attention  to  this 
view  seems  not  unimportant. 

Arbitration,  as  the  word  has  come  to  us,  is  under- 
stood to  mean  the  voluntary  submission  by  the  par- 
ties to  a  controversy  of  the  matters  on  which  they 
differ  to  the  decision  of  one  or  more  impartial  per- 
sons whose  award  thereon  shall  be  final.  The  most 
notable  characteristic  is  that  the  initiation  of  the 
proceeding  is  voluntary;  such,  at  least,  has  been  the 
understanding  hitherto.  The  tribunals  to  which  the 
law  gives  compulsory  power  over  the  controversies 
of  individuals  are  the  courts,  and  even  these  are  to 
deal  only  with  questions  of  legal  rights  and  legal 
obligation;  they  cannot  enforce  mere  moral  duties 
unless  the  law  has  made  such  duties  legal  also. 
But  the  vast  majority  of  labor  controversies  involve, 
as  between  the  parties  to  them,  no  question  what- 
ever of  legal  right.  They  involve  disputes  over 
wages  or  hours  of  labor  where  no  binding  contract 
exists  that  fixes  them ;  disputes  as  to  continuance 
of  the  relation,  when  one  party  or  the  other  desires  to 
terminate  it  and  his  moral  right  to  do  so  is  disputed, 
but  not  his  legal  right ;  disputes  as  to  the  employ- 
ment of  non-union  men,  and  the  like.  If  arbitration 
could  embrace  only  the  labor  controversies  in  respect 
to  legal  rights,  it  would  be  of  very  slight  value. 
The  award  on  a  voluntary  submission  may  in  other 


cases  establish  a  legal  right  which  the  courts  can 
enforce,  but  the  limits  to  compulsory  power  iu  this 
respect  must  be  very  narrow.  No  employer  can  be 
compelled  to  continue  his  business  when  for  alleged 
want  of  capital  or  of  profits  or  for  any  other  reason 
he  refuses  to  do  so,  and  laborers  cannot  be  led  by 
the  sheriff  to  their  daily  task  when  they  refuse  to 
obey  the  arbitrator's  award,  that  it  is  their  duty  to 
continue  at  their  work.  The  award  may  in  a  sense 
be  binding  on  the  one  or  the  other,  but  when  it  is 
the  party  obtaining  it  must  in  such  case  content 
himself  with  an  action  for  damages. 

If  one  shall  say  to  us  that  it  is  as  competent  to 
provide  laws  for  bringing  parties  unwillingly  before 
a  board  of  arbitrators  as  before  a  court,  and  to  make 
the  action  of  one  tribunal  as  much  as  that  of  the 
other  compulsory,  the  answer  must  be  that  neither 
to  the  one  nor  to  the  other  can  powers  be  given  to 
enforce  against  the  citizen  that  which  the  law  does 
not  require  him  to  perform.  The  name  of  a  tribunal 
does  not  determine  what  powers  may  be  given  it; 
but  when  it  is  sought  to  obtain  relief  which  the 
party  summoned  before  the  tribunal  has  a  legal  right 
to  refuse,  his  consent  to  submit  to  the  jurisdiction 
of  the  tribunal  is  indispensable.  The  State  may 
even  in  such  cases  provide  for  investigation  of  the 
controversy  by  a  tribunal  established  for  the  pur- 
pose, as  Congress  has  already  done,  but  not  for  a 
trial  against  the  consent  of  the  parties  and  compul- 
sory submission  to  the  decision.  This  seems  un- 
questionable. 

But,  passing  this  question,  let  us  see  what  would 
have  been  the  position  of  the  late  controversy  if  at 
the  time  it  arose  there  had  been  a  national  board  of 
arbitration  and  a  law  of  Congress  to  compel  labor- 
ers and  their  employers  to  submit  to  arbitrate  their 
disputes.  And  suppose  we  now  undertake  to  apply 
such  a  law,  and  by  doing  so  end  the  strike  which 
is  understood  in  some  quarters  to  be  still  in  force. 

First,  we  are  to  bear  in  mind  that  the  original 
controversy  was  between  an  Illinois  manufacturing 
corporation  and  its  laborers.  The  corporation  gave 
notice  that  the  laborers  must  accept  lower  wages 
than  were  being  paid,  or  the  losses  on  the  business 
would  be  such  that  the  works  must  be  closed.  The 
laborers  called  for  arbitration,  and  the  corporation 
replied  there  was  nothing  to  arbitrate.  A  strike 
followed.  We  shall  dismiss  this  now  with  the 
single  remark  that  as  the  contract  which  had  existed 
in  this  case  was  for  service  t<ybc  performed  locally, 
the  controversy  could  not  come  under  any  national 
law  of  arbitration,  and  the  laborers,  if  wronged, 
must  look  to  the  State  of  Illinois  for  a  remedy. 

When  the  manufacturing  corporation  refused  ar- 
bitration, a  strong  union  composed  of  railway  em- 
ployees in  various  branches  of  service  declared  a 
boycott  and  went  out  on  a  sympathetic  strike.  It 
is  this  strike  that  has  been  so  damaging  to  them- 
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selves  and  especially  to  the  country.  The  immediate 
settlement  of  this,  by  compulsory  arbitration  or  by 
any  other  just  means,  would  have  been  a  great  boon 
to  the  country  and  to  the  industrial  interests  in- 
volved. 

But  suppose  a  national  law  providing  for  com- 
pulsory arbitration  had  then  existed,  and  the  strikers 
had  demanded  the  intervention  of  the  arbitration 
board,  what  must  have  been  the  result?  Obviously, 
after  the  board  had  looked  into  the  case  it  would 
have  been  compelled  to  say  that  under  the  law  they 
could  give  no  remedy,  for  it  had  no  application 
whatever  to  the  case.  The  strike  was  by  railroad 
employees,  and  they  and  their  employers  were  the 
only  parties  to  it.  But  the  cause  of  complaint  which 
led  to  the  strike  was  a  controversy  between  other 
parties  altogether;  parties  who  stood  indeed  in 
hostile  attitude  to  each  other,  but  were  not  parties 
to  this  strike,  and  could  not  be  brought  in  to  take 
part  in  the  arbitration  demanded.  The  board  sura- 
monded  to  consider  this  would  be  wholly  without 
jurisdiction  to  determine  or  even  to  look  into  the 
merits  of  the  controversy  which  was  the  excuse  for 
the  one  now  brought  to  its  attention.  If  therefore 
the  board  could  take  any  action  whatever,  it  would 
be  merely  to  report  that  the  present  strike  was  not 
based  upon  any  complaint  made  against  the  railroad 
companies,  that  there  was  no  controversy  between 
the  parties  to  it  to  be  investigated  and  passed  upon, 
and  consequently  the  board  had  no  jurisdiction  and 
must  dismiss  the  case.  This  would  seem  unavoid- 
able. 

In  what  is  said  here  it  must  be  understood  that 
no  allusion  is  made  to  the  probable  action  of  a  com- 
mission such  as  has  recently  been  appointed  by 
President  Cleveland  to  investigate  and  report  upon 
the  late  troubles.  The  President  has  made  most 
admirable  selections  for  the  purpose ;  the  country 
has  confidence  in  the  wisdom,  the  prudence  and  the 
integrity  of  the  men  chosen,  aud  whether  their  re- 
port shall  or  shall  not  fully  enlighten  us  as  to  the 
wrongs  and  rights  of  what  has  already  taken  place, 
it  can  scarcely  fail  to  do  something  toward  indicat- 
ing for  the  future  more  satisfactory  ways  for  deal- 
ing with  labor  controversies  than  by  instituting  in- 
dustrial wars.  The  best  wishes  of  the  country  will 
attend  the  efforts  they  may  make  in  that  direction, 
and  we  may  be  certain  that  remedies  having  their 
approval  will  be  truly^  peaceful,  which  a  strike  on  a 
large  scale  very  seldom  is. 

But,  if  it  were  possible  to  establish  compulsory 
arbitration  in  a  case  where  the  controversy  was  not 
between  the  parties  to  the  strike,  I  should  venture 
to  ask  whether  parties  injured  by  the  strike,  rather 
than  those  not  injured  and  whose  interests  are  sym- 
pathetic merely,  ought  not  to  be  at  liberty  to  appeal 
to  the  law.    Consider  for  a  moment  what  actually 


occurred  here.  A  great  many  thousand  persons 
were  by  the  strike  absolutely  deprived  of  legal 
rights,  and  injured  in  the  aggregate  to  an  enormous 
amount.  A  great  many  passengers  who  had  paid 
for  being  transported  across  the  country,  and  who 
had  a  legal  right  to  proceed  without  detention, 
were  side-tracked  without  their  consent,  and  were 
put  to  great  inconvenience  and  pecuniary  loss.  A 
great  many  shippers  of  goods  suffered  loss  by  de- 
tention, and  whole  train  loads  of  perishable  goods 
were  in  some  cases  ruined  by  delays  which  the  strike 
had  caused.  In  every  one  of  these  and  the  like 
cases  the  injury  was  a  direct  result  of  the  strike, 
and  in  many  cases  the  circumstances  were  such  that 
there  would  probably  be  no  legal  remedy  against 
the  carriers.  The  strike  therefore  resulted  in  the 
destruction  of  rights  of  unoffending  parties  who 
were  powerless  to  protect  their  own  interests,  or  to 
do  any  thing  by  way  of  restoring  the  normal  con- 
dition of  things.  Why  should  not  the  parties  upon 
whom  losses  were  visited  under  such  circumstances 
be  at  liberty,  under  a  law  for  compulsory  arbitra- 
tion, to  appeal  immediately  to  the  board  for  an  in- 
vestigation of  the  complaints,  if  any,  made  by  the 
strikers  against  the  railroad  companies,  and  to  in- 
sist that  the  board  should  take  the  necessary  action 
to  have  the  strike  declared  off  when  it  was  found 
that  between  the  parties  to  it  there  was  no  existing 
controversy,  or  none  over  which  the  board  could 
have  jurisdiction?  Why,  for  example,  should  not 
one  of  the  great  packers  of  Chicago,  whose  property 
in  enormous  quantities  was  to  be  ruined  without  his 
fault,  and  whose  legal  right  to  deliver  it  by  rait  to 
his  customers  was  to  be  taken  away,  have  been  at 
liberty  to  demand  the  immediate  intervention  of 
the  arbitration  board,  and  its  prompt  determination 
that  his  legal  rights  must  be  respected?  Parties 
whose  interests  were  put  in  peril  might  perhaps, 
under  such  a  law,  with  entire  justice,  have  protec- 
tion given  them  even  when  the  parties  to  the  quarrel 
who  had  struck  for  sentimental  reasons  only  did  not 
see  fit  to  invoke  its  assistance.  No  class  of  persons, 
not  even  the  laborers  at  Pullman,  bad  a  stronger 
claim  to  the  immediate  intervention  of  a  tribunal 
with  peace-making  powers  than  those,  who  were 
being  deprived  of  their  rights  in  transportation.  A 
woman,  for  example,  traveling  from  New  York  to 
California,  with  ailing  children  and  barely  means 
enough  for  the  journey,  side-tracked  and  suffering 
for  days  at  Battle  Creek;  whose  claim  to  the  im- 
mediate intervention  of  a  compulsory  board  of  ar- 
bitration could  be  greater  than  hers?  And  she  was 
no  outside  party,  as  were  the  laborers  at  Pullman, 
but  was  directly  and  immediately  concerned. 

In  what  I  have  here  said  I  have  endeavored  to 
point  out  in  few  words  some  of  the  obstacles  in  the 
way  of  making  compulsory  arbitration  the  effectual 
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remedy  in  labor  controversies,  which  many  seem  to 
think  it  must  in  time  become.  The  personal  liberty 
of  both  the  employer  and  the  laborer  is  necessarily 
to  be  respected,  and  every  man  must  be  left  to  de- 
termine for  himself  whether  he  will  observe  and 
perform  such  moral  or  sentimental  obligations  or 
recognize  such  claims  as  the  State  hits  never  deemed 
it  wise  to  convert  into  legal  duties  or  legal  rights. 
Upon  these  and  kindred  subjects,  a  true  leader  may 
make  the  inherent  difficulties  so  plain  that  destruc- 
tive conflicts  will  become  inexcusable  and  also  un- 
common. But  he  can  also  point  out  that  by  con- 
tract, when  the  service  begins  the  peaceful  remedies 
provided  by  law  can  be  greatly  extended ;  that  the 
sudden  termination  or  damaging  change  of  the  re- 
lation by  either  party  can  be  provided  against,  and 
that  any  other  stipulation,  important  for  the  security 
of  rights  or  to  guard  against  the  consequences  of 
misfortune,  may  be  made  part  of  the  terms  of  em- 
ployment. The  usefulness  of  such  stipulations  may 
be  made  so  plain  that  they  will,  as  time  passes 
along,  be  more  and  more  resorted  to,  and  the  legis- 
lation in  furtherance  of  peaceable  settlements, 
though  it  must  fall  far  short  of  adequately  provid- 
ing for  all  disputes  likely  to  arise  between  employers 
and  their  men,  will  nevertheless  so  forcibly  express 
the  public  sentiment  against  existing  methods  that 
we  may  reasonably  expect  such  methods  will  in  a 
little  time  become  far  less  common  than  now,  if 
they  do  not  altogether  cease  to  be  resorted  to.  The 
legal  difficulties  in  the  way  of  a  complete  remedy 
will  remain,  and  will  be  serious  at  almost  every 
point,  but  the  very  knowledge  of  their  existence 
will  emphasize  the  need  of  precautions  to  prevent  a 
resort  to  violent  measures  when  arbitration  is  in- 
adequate, and  to  give  additional  force  to  the  public 
opinion  which  will  look  with  emphatic  disfavor 
upou  any  refusal  of  arbitration  when  that  seems  a 
suitable  and  sufficient  remedy  for  alleged  wrongs. 
The  employer  cannot  be  compelled  to  continue  his 
business  when  it  has  become  unprofitable ;  that  is 
plain;  but  if  the  contract  of  service  is  for  a  definite 
time  he  must  expect  to  respond  in  damages  if  he 
terminates  it  before  the  time  has  expired,  whatever 
may  be  his  excuse.  If  the  laborer  leaves  the  ser- 
vice before  the  time  of  hiring  is  completed,  he  too 
may  be  liable  in  damages,  and  the  employer  must 
rely  upon  this  liability  for  redress,  and  will  be  sup- 
posed to  take  into  account  the  possibility  that  the 
laborer  may  prove  irresponsible  as  one  of  the  inci- 
dents necessarily  affecting  the  pecuniary  results  of 
his  business. 

But  perhaps  the  legislator  or  the  commissioner 
who  will  lead  us  in  this  important  work  may  look 
for  the  most  useful  results  to  flow  from  his  or  their 
efforts  in  familiarizing  the  classes  to  be  affected 
with  the  thought  that  if  disagreements  arise  peace- 


able measures,  founded  on  a  review  of  all  the  facts, 
are  to  settle  them.  The  looking  forward  to  such  a 
settlement  will  of  itself  have  a  powerful  influence 
in  bringing  it  about,  and  when  it  comes  to  be  fully 
understood  that  the  States  and  the  nation  alike  are 
wanting  in  power  to  force  upou  unwilling  parties 
such  arbitration  as  shall  be  effectual  in  all  cases,  we 
shall  perhaps  be  spared  the  sorrowful  spectacle  of 
wholesale  destruction  of  the  rights  and  property  of 
innocent  persons  which  must  almost  of  necessity  re- 
sult from  a  strike  or  boycott  so  exteusive,  undis- 
criminating  and  persistent  as  was  the  case  with  the 
one  above  brought  under  consideration.  And  our 
statesman-leader,  we  may  be  sure,  will  never  over- 
look the  fact,  or  fail  to  give  it  due  prominence, 
that  there  is  one  class  of  strike  that  can  never  be 
settled  by  arbitration.  That  is  the  sympathetic 
strike,  and  the  reason  is  plain:  the  parties  to  the 
strike  are  not  the  parties  to  the  controversy  that 
needs  to  be  settled,  and  if  the  sympathizers  are  held 
justified,  the  original  quarrel  stills  remains  undeter- 
mined. A  finding  made  by  a  given  number  of  ar- 
bitrators as  to  the  merits  of  the  original  controversy 
in  such  a  case  would  be  an  idle  fulmination  of 
opinion,  having  behind  it  no  force  of  law,  and  going 
no  farther  to  fix  a  moral  obligation  upon  any  party 
concerned  than  would  alike  expression  by  any  other 
equal  number  of  equally  intelligent  members  of  the 
community. 

I  have  spoken  freely  on  this  subject  because  it 
seemed  possible  that  at  this  time  and  place  it  might 
in  some  degree  be  of  service.  I  shall  venture,  in 
closing,  to  add  the  expression  of  an  opinion  that 
the  members  of  the  legal  profession,  whenever  it 
may  seem  practicable  for  them  to  speak  or  act  in  the 
general  interest  of  the  laboring  classes  of  the  coun- 
try, will  be  ready  and  desirous  to  do  so.  They  will 
feel  this  to  be  a  duty  which  they  owe  not  to  those 
classes  alone,  but  to  their  fellow-citizens  generally, 
every  one  of  whom  is  concerned  in  the  welfaro  of 
workingmen.  They  will  endeavor  to  have  all  laws 
which  specially  affect  the  interests  of  laborers  just 
and  right,  and  to  see  that  they  are  so  administered 
as  to  secure  to  all  whose  daily  labor  must  give  to 
them  and  their  families  the  means  of  support,  the 
just  rewards  for  their  industry.  Especially  may 
they  be  expected  to  give  attention  to  the  devising 
of  lawful  and  suitable  means  for  the  prevention  of 
the  angry  and  violent  contentious  in  the  industrial 
world,  in  the  nature  of  destructive  civil  wars,  which 
are  now  so  frequent,  and  the  institution  therefor  of 
such  peaceful  remedies  as  will  neither  disturb  exist- 
ing employment,  draw  heavily  upon  the  earnings  of 
labor,  nor  generate  feelings  of  bitter  animosity  be- 
tween classes  who  prosper  most  when  their  relations 
are  most  amicable.  The  problem  will  be  found  a 
difficult  one,  but  its  consideration  in  a  sympathetic 
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spirit  and  witli  the  painstaking  perseverance  which 
its  importance  demands  may  possibly  lead  to  most 
unexpected  results  in  the  removal  of  existing  causes 
of  antagonism  and  harmful  enmity,  and  to  such 
signal  benefits  for  the  country  at  large  that  the 
recognition  of  the  service  will  be  generous  and  per- 
haps more  satisfying  to  those  who  are  its  objects 
than  could  possibly  be  such  political  honors  as  are 
conferred  merely  in  recognition  of  faithful  party 
allegiance  and  party  service. 

But  when  compulsory  arbitration  is  proposed  as 
a  remedy  for  wage  disagreements,  is  uot  the  question 
pertinent,  shall  it  be  rents  next,  and  then  again,  what 
next? 

THE  COURT  OF  APPEALS  MUST  ANSWER. 

rpHE  Court  of  Appeals  of  the  State  of  New  York 
1  is  confronted  with  a  duty  and  an  opportunity. 
The  duty  is  the  appointment  of  a  board  of  examiners 
under  the  new  law  providing  for  uniform  examina- 
tions for  admission  to  the  bar.  The  opportunity  is 
the  occasion  afforded  in  the  fulfillment  of  this  duty 
of  lastingly  serving  the  welfare  of  the  bar  of  the 
State,  and  indeed,  of  the  entire  country.  The  one 
is  as  inviolable  as  the  other  is  propitious.  It  is  true 
that  the  board  will  have  jurisdiction  only  within 
the  State  whose  efficient;  servant  it  will  be ;  but  it 
is  equally  true  that  the  result  of  its  labors  will  in- 
fluence and  guide  the  legal  profession  of  the  Eng- 
lish-speaking world.  To  an  extent  appreciated  by 
but  few,  the  legislation  above  mentioned,  unique  as 
it  is  in  the  history  of  admission  to  the  practice  of 
law,  and  marking,  as  it  unquestionably  does,  the 
extreme  limit  of  modern  requirement  in  that  matter, 
has  everywhere  attracted  the  interested  attention  of 
the  profession.  In  Washington,  Alabama,  Virginia 
and  Michigan,  definite  action  toward  the  adoption 
of  a  similar  rigid  regime  has  been  instituted,  and 
leading  lawyers  in  Minnesota,  Ohio,  Tennessee, 
Georgia,  Vermont,  and  elsewhere,  have  placed 
themselves  in  communication  with  this  office,  and 
with  the  officers  of  the  New  York  Bar  Association, 
asking  information  upon  which  to  base  a  plea  to 
the  authorities  in  their  res|>ective  States,  for  a  like 
law.  The  English  legal  journals,  too,  have  presented 
and  discussed  the  matter  in  favoring  terms.  All  of 
which  indicates  to  what  great  extent  will  the  carry- 
ing out  of  the  new  law  control  the  character  of  the 
profession  of  the  future.  According  as  it  is 
thoroughly  and  efficaciously,  or  indifferently  and 
perfunctorily  enforced,  will  it  mark  the  standard  of 
professional  integrity  of  coming  generations  of  law- 
yers within  and  without  the  State. 

In  order  therefore  that  the  law  may  have  the 
widest  possible  advantage,  and  realize  to  the  wait- 
ing profession  the  beneficent  promises  which  it  con- 
tains, it  is  necessary  that  they  who  are  to  administer  I 


it  shall  be  permeated  with  the  spirit  of  those  whose 
hearts  and  brains  conceived  and  created  it.  This 
law  had  its  birth  in  the  New  York  State  Bar  Asso- 
ciation, at  whose  imperative  demand  it  was  finally 
enacted.  A  group  of  men  of  whom  J.  Newton 
Fiero,  Edward  G.  Whitaker  and  Tracy  C.  Becker 
were  the  center,  were  the  moving  spirits  in  behalf 
of  the  law,  and  bore  the  burden  of  the  toilsome 
legislative  fight  for  its  enactment.  The  association 
presents  the  name  of  Mr.  Whitaker  as  that  of  the 
person  of  its  choice  for  a  membership  on  the  board 
of  examiners,  and  it  would  seem  that  its  request  to 
the  Court  of  Appeals  that  he  be  appointed  thereto, 
is  pertinent  aud  wise,  and  should  be  cheerfully 
granted.  Aside  from  personal  qualifications  which 
eminently  fit  Mr.  Whitaker  for  the  position,  the  fact 
that  he  is  urged  by  the  State  Bar  Association  is, 
under  the  circumstances  of  the  situation,  ample 
reason  for  his  appointment.  It  is  little  enough  that 
the  organization  to  whom  the  State,  and  the  pro- 
fession at  large,  is  indebted  for  this  law,  shall  have 
upon  the  administrating  board,  one  member  of  whose 
unselfish  and  ardent  fealty  to  the  law  it  shall  have 
unquestionable  knowledge.  The  bar  and  the  citi- 
zenship of  the  State  have  a  right  to  expect  that  this 
will  be  done.  The  profession  throughout  the  land 
does  expect  it.  Shall  these  expectations  be  real- 
ized f  The  Court  of  Appeals  must  answer. — American 

Lawyer. 

• 

go  Us. 

IN  construing  the  word  "contracted,"  a  Michigan 
judge  illustrates  its  use  by  saying  "a  disease 
ean  be  contracted,  while  not  contracted  for." — Qen. 
Dig. 

In  a  petition  for  alimony  by  a  Georgia  woman 
who  alleges  that  she  is  afraid  to  live  in  the  same 
house  with  her  husband's  daughter,  she  says  of  her- 
self that  she  "  is  a  frail  and  weak  person,  not  given 
to  belligerent  words  or  actions,  and  is  unable  to 
meet  Adaline  [the  daughter]  in  mortal  combat." 
But  the  husband  in  his  answer  avers  that  he  "does 
not  propose  to  allow  a  collision."  The  wife  further 
alleges  that  her  husband  has  told  divers  persons 
that  her  child  is-not  his,  "  being  instigated  by  some 
evil  spirit  or  Adaline."— Qen.  Dig. 

A  characteristic  story  is  told  of  Lord  Denman, 
the  late  judge,  who  on  being  reminded  by  a  west 
end  hatter  that  a  small  account  was  "overdue" 
visited  the  shop  and  gave  a  legal  reply.  "  You 
state,"  he  said  solemnly,  shaking  his  finger,  "that 
this  account  is  overdue.  Remember  that  a  bill  of 
exchange  or  bill  of  acceptance  may  become  overdue, 
but  a  tradesman's  account  never.  A  gentleman 
pays  when  he  thinks  he  will,  or  when  he  has  the 
money.  But  to  show  that  no  ill-feeling  exists  I 
will  pay  the  account  and  take  another  hat." 
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[All  communications  intended  for  the  Editor  should  be  ad- 
dressed simply  to  the  Editor  of  Thi  Albany  Law  Journal. 
All  letters  relating  to  advertisements,  subscription*,  or  other 
business  matters,  should  be  addressed  to  Tea  Albany  Law 
Journal  Company.]  

IN  the  North  American  Review  for  September, 
Russell  of  Killowen,  lord  chief  justice  of 
England,  writes  a  most  interesting  and  fascinat- 
ing article  on  the  late  Lord  Chief  Justice  Cole- 
ridge. Too  seldom  .  it  would  seem  lawyers 
study  the  style  of  those  who  have  succeeded 
and  whose  methods  have  been  approved,  and 
too  frequently  and  too  much  ponder  over  the 
old  dusty  reports  containing  abstract  facts  and 
concrete  principles,  seeking  with  a  machine- 
like regularity  to  adopt  cases  to  decisions  which 
have  been  made  long  before  the  present  circum- 
stances arose.  A  little  more  study  of  human 
character,  a  little  more  discernment  of  the 
workings  of  the  human  mind,  a  little  more  com- 
mon sense  and  the  successful  determination  of 
the  cause  will  be  reached  far  easier  than  by  a 
dull,  stupid  examination  of  antiquated  decisions. 
Lord  Russell  has  made  his  story  particularly 
interesting,  interspersing  his  sketch  with  in- 
stances and  speeches  of  Lord  Coleridge.  The 
following  quotation  is  from  Lord  Coleridge's 
speech  in  the  Windham  divorce  suit,  Cause 
Cdlibre: 

"  It  la  neither  my  duty  nor  my  inclination  to  say  a  single 
word  in  favor  of  profligacy  or  of  vice.  'Stolen  waters  are 
sweet  and  bread  eaten  in  secret  is  pleasant.  But  he  knoweth 
not  that  the  dead  are  there,  and  that  her  guests  are  In  the 
depths  of  hell  ,*  Far  be  it  from  me  to  cast  a  Bhadow  of  doubt 
upon  the  truth  of  those  sublime  and  tremendous  words,  but 
nothing  can  be  more  absurd,  and  even  cruel,  than  to  take  a 
sanctimonious,  view  of  Mr  and  Mrs.  Windham's  life,  to  con- 
found sin  and  vice  with  Insanity,  and  to  accept  Immorality 
and  lrreliglon  as  proofs  of  legal  incapacity.  If  religion  is  to  he 
invoked  by  the  other  side,  I  have  no  hesitation  in  saying  that 
I  would  far  rather  be  the  Magdalene  who  washed  her  Divine 
Master's  f»t  with  her  tears  and  wiped  them  with  the  hairs  of 
her  head  than  the  self-complacent  Pharisee  who  condemned 
the  woman  because  she  was  a  sinner,  and  who  tried  to  plume 
himself  before  Almighty  God  upon  the  outer  regularity  of  hla 
decorous  life.  Under  any  other  circumstances,  I  would  ask 
your  verdict  for  Mr.  Windham  with  the  utmost  confidence  and 
with  absolute  certainty  of  success;  and  even  In  this  case,  in 
spite  of  the  mountain  of  prejudice  which  has  been  excited,  I 
appeal  to  you,  with  all  the  earnestness  and  energy  which  lean 
command,  and  In  the  name  of  law,  honor  and  justice,  to  ac- 
quit Mr.  Windham  and  his  wife  of  the  filthy  aud  Infamous 
charges  which  have  been  so  cruelly,  so  ruthlessly,  and  so  basely 
pressed  against  them." 

The  next  action  which  is  recalled  is  the  case 
of  Saurrin  against  Star,  which  was  an  action 
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brought  by  an  inmate  of  a  convent  who  had 
been  expelled  for  non-observance  of  the  rules. 
Lord  Coleridge's  cross-examination  of  the 
superior  is  amusing : 

Mr.  Coleridge—"  Eating  strawberries,  really  f  " 

Mrs.  Kennedy—"  Yes,  sir;  she  was  eating  strawberries." 

Mr.  Coleridge—"  How  shocking.*' 

Mrs.  Kennedy— "It  was  forbidden,  sir." 

Mr.  Coleridge—"  And  did  you,  Mrs.  Kennedy,  really  consider 
there  was  any  harm  in  that?" 

Mrs.  Kennedy— "No,  sir,  not  In  Itself,  any  more  than  there 
was  any  barm  In  eating  an  apple ;  but  you  know,  sir,  the  mis- 
chief that  came  from  that." 

Again,  in  his  summing  up,  he  seems  to  have 
struck  the  key-note  of  true  philosophy  when  he 
says: 

"  I  cannot  help  thinking  that  people  who  devote  themselves 
to  that  life  Imitate  too  exclusively  one  part  Of  the  life  of  our 
divine  Lord,  and  forgot  the  other — they  remember  and  imitate 
the  forty  days  in  the  Wilderness  and  the  lonely  hours  In  the 
Garden  and  on  the  Mountain,  and  they  fall  to  bear  in  mind  the 
marriage  of  Cana  and  the  Feast  of  Bethany." 

Lord  Russell  comments  on  his  celebrated 
cross-examination  in  the  Tichborne  case,  and 
brings  out  with  clearness  and  distinctness  the 
remarkable  ability  that  his  predecessor  pos- 
sessed of  covering  every  point  which  might  be 
a  ground  for  reversal  by  his  direct  or  cross- 
examination.  The  summary  of  the  character 
of  the  late  chief  justice  is  well  done  in  the  fol- 
lowing words:  "I  do  not  think  he  possessed 
the  great  synthetical  and  analytical  powers  of 
Alexander  Cockburn  at  his  best,  nor  the  vigor- 
ous common  sense  of  Sir  William  Erie,  nor  the 
wide  legal  erudition  of  the  late  Mr.  Justice 
Willes,  nor  the  intimate  knowledge  of  the  vari- 
ous branches  of  commercial  law  of  the  late 
Lord  Bramwell,  nor  the  hard-headed  logic  of 
Lord  Blackburn;  nevertheless  he  cannot  be 
said  to  have  lacked  any  quality  essential  in  a 
great  judge.  Some  of  his  judgments  may  well 
take  rank  with  the  best  of  his  time,  and  many 
of  them  are  marked  by  an  elegance  of  diction 
and  possess  a  literary  merit  not  ofteH  met 
with  in  judicial  records.  Lord  Russell  recounts 
an  amusing  conversation  between  Lord  Cole- 
ridge and  Mr.  Evarts  when  the  former  was  in 
'this  country  in  1883.  The  conversation  was  as 
follows: 

Lord  Coleridge— "  Pray,  Mr.  Evarts,  how  do  clients  pay 

their  lawyers  with  you?  " 
Mr.  Evarts  -"Well,  my  Lord,  they  pay  a  retaining  fee;  it 

may  be  $50,  or  it  may  be  $8,000  or  $50,000. " 
Lord  Coleridge—"  Yes,  and  what  does  that  eovery  " 
Mr.  Evarts—"  Oh !  that  is  simply  the  retainer.    The  rest  is 

paid  for  as  the  work  is  done,  and  according  to  the  work  done." 
Lord  Coleridge—"  Yes,  Mr.  Evarts,  and  do  clients  like  that? " 
Mr.  Evarts—"  Not  a  bit,  my  Lord,  not  a  bit.  They  generally 

say,  '  I  guess,  Mr.  Evarts,  I  should  like  to  know  how  deep 

down  I  shall  have  to  go  Into  my  breeches  pocket  to  see  this 

business  through.' "        Diqitize 
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Lord  Coleridge—"  Tea,  what  do  you  say  then?  " 
Mr.  Evarta— "  Well,  my  Lord,  I  have  Invented  a  formula 
which  I  have  found  answer*  very  well.  I  say:  '  Sir,  or  Madame, 
as  the  case  may  be,  I  cannot  undertake  to  say  how  many  jur 
<Udal  errors  I  shall  be  called  upon  to  correct  before  I  obtain 
for  you  final  justice . '  " 

The  article  is  written  in  a  style  most  pleas- 
ing, and  will  prove  most  entertaining,  not  only 
to  persons  interested  in  legal  study,  but  also  to 
those  interested  in  a  graceful  style  of  writing 
and  bright,  pleasant  incidents. 


The  Circuit  Court  for  the  district  of  Kentucky , 
in  the  case  of  Anderson  v.  Louisville  cV  N.  R.  Co., 
has  decided  the  constitutionality  of  the  statute 
of  the  State,  requiring  separate  cars  to  be  fur- 
nished for  white  and  colored  passengers  on  rail- 1 
roads  of  the  State,  but  prohibiting  an/  dis- 
crimination in  the  quality,  convenience  or  ac- 
commodations in  the  cars  set  apart  for  each. 
The  question  was  first  discussed  as  to  whether 
the  statute  violated  the  fourteenth  amendment 
of  the  United  States  Constitution,  and  second 
as  to  whether  the  act  was  in  violation  of  the 
Interstate  Commerce  Law.  The  plaintiff  alleged 
that  he  bought  his  ticket  from  a  place  in  Indiana 
to  a  city  in  Kentucky  and  that  after  the  con- 
ductor had  taken  his  ticket,  and  when  they 
reached  the  State  line,  he  was  required  to  leave 
the  car  in  which  he  had  been  riding  and  occupy 
a  compartment  in  the  car  assigned  to  the  use 
of  colored  people.  The  court  determined  the 
question,  as  to  whether  the  law  was  unconstitu- 
tional, as  being  contrary  to  the  provisions  of 
the  fourteenth  amendment,  on  the  theory  that 
there  was  no  discrimination  shown  between 
colored  and  white  people  in  the  quality  and 
fixtures  of  the  cars  in  which  they  rode,  since 
the  act  expressly  required  that  the  cars  for  the 
use  o^  the  two  races  should  be  similar  in  all  re- 
spects. Therefore  the  act  was,  in  respect  to 
the  fourteenth  amendment,  declared  constitu- 
tional. But,  in  regard  to  the  question  as  to 
whether  it  was  contrary  to  the  Interstate  Corn" 
merce  Law,  the  court  determined  that  it  was, 
by  the  following  course  of  reasoning:  The 
statute  might  be  construed  to  include  the  in- 
ternal commerce  of  the  State  of  Kentucky  and 
not  to  apply  to  interstate  commerce,  and  under 
such  application  it  was  a  proper  exercise  of  the 
powers  of  the  State  and  is  constitutional,  as  has 
been  decided  in  Louisville,  etc.,  R.  Co.  v.  Mis- 


sissippi, 133  U.  S.  587,  and  Railroad  Commis- 
sion cases,  116  id.  307.  But  the  language  of 
the  statute  is  so  broad  and  comprehensive  that 
it  included  not  only  passengers,  whether  their 
journeys  commenced  and  ended  in  the  State  of 
Kentucky,  but  also  without  the  State.  Thus 
all  persons  travelling  on  railroads  in  the  State 
were  divided  into  classes  in  regard  to  color, 
without  regard  to  the  place  whence  they  came 
or  whether  they  were  going,  and  therefore  that 
part  of  the  act  which  so  provided  without  dis- 
criminating as  to  the  termini  of  the  journeys  of 
the  passengers,  was  unconstitutional,  and  on 
the  strength  of  Baldwin  v.  Franks,  128  U.  S. 
671,  which  provides  that  where  an  unconstitu- 
tional part  of  the  statute  cannot  be  separated 
from  the  constitutional  part,  all  must  fall,  the 
act  was  declared  void  as  contrary  to  the  pro- 
visions of  the  Interstate  Commerce  Law. 


However  little  regard  the  general  public  may 
have  for  the  "Heathen  Chinese"  or  no  less 
pagan  Japanese,  yet  the  precedent  of  the  Ala- 
bama claim  has  warned  the  various  govern- 
ments that  munitions  must  not  be  furnished  by 
neutrals  to  nations  at  war  with  each  other. 
The  firm  of  Sir  William  Armstrong  Mitchell  & 
Company  was  about  to  dispatch  from  New 
Castle-on-Tyne  a  "  torpedo  catcher  "  which  had 
been  practically  completed  before  the  declara- 
tion of  war  by  China,  and  which  had  been 
ordered  prior  to  hostilities  by  the  Chinese 
government.  The  Japanese  government  gave 
notice  to  the  English  authorities  of  the  expected 
start  of  the  vessel,  and  the  British  authorities 
at  once  issued  warrants  for  its  detention.  A 
very  pretty  question  which  will  undoubtedly  be 
determined  by  this  turn  of  affairs  will  be  as  to 
whether  the  British  government  is  liable  for  the 
detention  of  the  vessel  should,  the  Chinese 
government  sue  the  English  contractors  for 
breach  of  contract  in  not  delivering  the  vessel 
under  the  terms  of  the  agreement  for  build- 
ing.   

In  Anderson  v.  Williams,  decided  in  the  Su- 
preme Court  of  Arkansas,  it  was  held  that  a 
person  is  not  entitled  to  ejectment  to  the  value 
of  improvements  made  upon  land  before  he  ac- 
quired his  controlable  interest  thereto. 
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THE  AMERICAN  LEGISLATURE. 

WE  Americans,  enjoying  as  we  have  a  material 
prosperity  beyond  historic  precedent,  brought 
up  with  an  abiding  faith  in  our  free  institutions  and 
the  good  sense  of  our  people,  and  confident  that 
whatever  the  ills  of  the  present,  our  future  at  least 
is  secure,  have  cultivated  a  philosophic  indifference 
to  every  political  evil,  in  the  firm  belief  that  when- 
ever the  situation  gets  bad  enough  we  can  easily 
apply  the  remedy.  Yet  it  must  occur  occasionally 
to  even  the  most  confident  American  that  certain 
tendencies  have  shown  themselves  with  increasing 
frequency  in  recent  years,  and  that  certain  changes 
are  gradually  taking  place  in  our  theories  of  gov- 
ernment which  we  cannot  afford  to  ignore.  Whether 
due  to  defects  peculiar  to  our  system  or  to  forces 
operating  alike  in  every  civilized  country,  they  de- 
serve the  moBt  careful  attention,  and  from  none 
more  than  from  the  members  of  our  profession. 
When  we  remember  the  wonderful  exhibition  at 
Chicago  which  crowned  the  civilization  of  four  hun- 
dred years,  and  contrast  the  splendid  prospect  upon 
which  our  eyes  rested  a  year  ago  with  the  scenes 
of  bloodshed  and  conflagration  in  the  same  city  dur- 
ing the  conflict  whose  echoes  are  even  now  ringing 
in  our  ears,  we  may  well  inquire  what  the  change 
means. 

Some  years  ago  our  friend  Judge  Baldwin,  stand- 
ing in  my  place,  recounted  to  you  the  marvellous 
progress  of  our  country  during  a  century  of  modern 
government,  closing  bis  eloquent  address  with  the 
aspiration,  "  God  send  that  in  the  century  to  come 
the  great  work  of  our  fathers  may  be  safe  in  the 
hands  of  their  children  and  of  ours." 

If  this  hope  is  to  be  realized  we  must  recognize 
the  dangers  which  beset  us  and  consider  the  possi- 
ble remedies,  remembering  with  what  sacrifices  the 
work  of  our  fathers  was  accomplished,  and  that  to 
preserve  it  we  also  must  stand  ready  to  sacrifice— if 
not  all  that  they  gave,  at  least  some  portion  of  the 
ease  and  wealth  which  we  hold  so  dear.  I  pro- 
pose therefore  to  use  the  opportunity  with  which 
you  have  honored  me  in  considering  some  tenden- 
cies of  the  time,  whither  they  carry  us,  and  how 
they  should  be  met. 

Every  observer  of  our  political  history  during  the 
last  twenty  years  must  have  been  struck  with  the 
change  which  has  taken  place  in  the  attitude  of  our 
people  toward  the  fundamental  principles  of  our 
government.  Free  institutions  rest  upon  confidence 
in  the  Legislature,  respect  for  the  law,  obedience  to 
the  will  of  the  majority,  and  the  recognition  of 
every  man's  right  to  labor  and  to  enjoy  the  fruits  of 
his  labor. 

We  repeat,  as  self -evident  truths,  that  "all  men 
are  born  free  and  equal,  and  have  certain  natural, 
essential  and  inalienable  rights  among  which  may 


be  reckoned  the  right  of  enjoying  and  defending 
their  lives  and  liberty,  that  of  acquiring,  possessing 
and  protecting  property;  in  fine,  that  of  seeking 
and  obtaining  their  safety  and  happiness."  We  have 
interpreted  this  declaration  as  meaning  that  every 
man  may  work  for  any  one  who  chooses  to  hire 
him,  for  any  wages  which  he  chooses  to  take;  that 
he  may  make  any  legal  contract  and  any  legal  use 
of  his  own  hands  aud  his  own  property.  Yet  large 
bodies  of  our  fellow-citizens  insist  that  because  they 
choose  not  to  work,  no  one  else  shall  work  in  their 
place ;  that  every  man  who  wishes  to  follow  a  cer- 
tain trade  shall  join  an  association  which  they  form 
and  submit  his  liberty  to  its  control,  or  else  aban- 
don his  calling ;  and  that  if  a  man  refuses  to  employ 
them  on  terms  which  they  dictate,  he  shall  employ 
no  one  else. 

Upon  claims  like  these  are  justified  the  effort  to 
prevent  the  employment  of  non-union  men  by  re- 
fusing to  work  with  them,  by  boycotting  employers 
who  allow  them  to  work,  and  by  murderous  attacks 
upon  them  when  they  take  the  place  of  strikers.  If 
the  destruction  of  property  and  the  riotous  disturb- 
ances of  the  public  peace  which  immediately  and  in- 
evitably follow  any  considerable  strike  are  not  pub- 
licly justified,  they  certainly  are  not  strongly  dis- 
countenanced by  these  great  organizations,  whose 
members  cannot  but  anticipate,  and  yet  take  no  ef- 
fectual steps  to  prevent,  these  deplorable  conse- 
quences of  their  action.  We  cannot  close  our  eyes 
to  the  fact  that  considerable  and  important  sections 
of  our  people  practically  deny  the  fundamental 
rights  of  American  citizens. 

"  To  the  end  that  this  may  be  a  government  of 
laws,  and  not  of  men,"  are  the  familiar  words  of 
John  Adams  in  the  Massachusetts  Bill  of  Rights, 
and  such  was  the  end  which  the  founders  of  our 
government  had  in  view.  Americans  have  short 
memories,  but  even  the  shortest  can  carry  us  back 
to  the  revolutionary  attempt  of  Governor  Garcelon 
and  his  associates  to  change  the  result  of  a  popular 
election  in  Maine,  when  constitutional  government 
was  for  a  time  suspended  and  the  major-general  of 
the  State  militia  discharged  the  duty  of  "  protect- 
ing the  public  property  and  the  institutions  of  the 
State  "  during  the  interregnum.  Since  then  we 
have  seen  the  Legislature  of  Connecticut  paralyzed 
for  its  entire  term,  and  unable  to  pass  a  single  law, 
while  an  election  was  nullified  and  the  term  of  the 
retiring  governor  and  other  officers  of  state  was  pro- 
longed for  two  years  without  the  popular  assent. 

Rhode  Island  has  witnessed  a  similar  suspension 
of  its  Legislature,  though  for  a  shorter  period.  New 
Jersey  has  just  emerged  from  the  confusion  caused 
by  two  Senates,  while  in  Kansas  we  have  seen  two 
rival  Houses,  each  with  its  speaker,  holding  simul- 
taneous sessions  in   the   same   chamber,   until  one 
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party  barred  the  other  out,  and  the  commander-in- 
chief  of  the  militia,  when  directed  by  the  governor 
to  expel  the  party  in  possession,  refused  to  obey  the 
order. 

These  things  hare  happened,  not  in  Mexico  or 
South  America,  not  even  in  our  own  new  communi- 
ties, but  in  "  the  land  of  steady  habits,"  in  the  old- 
est States  of  the  Union,  and  in  Kansas,  which  was 
largely  settled  by  New  England  men. 

New  York,  at  its  last  election,  set  the  seal  of  its 
condemnation  on  the  methods  by  which  the  control 
of  the  previous  legislature  had  been  secured,  and 
the  country  now  looks  to  the  voters  of  Colorado  in 
the  hope  that  the  riotous  proceedings  which  have 
recently  disgraced  that  State  may  receive  an  em- 
phatic rebuke. 

These  examples  show  that  even  in  the  well-organ- 
ized society  of  New  England  the  old-time  respect 
for  the  result  of  an  election  is  disappearing,  and 
throughout  the  country  political  partisan,  in  the 
name  of  the  law  sometimes,  but  in  gross  disregard 
of  its  purposes  and  its  principles,  resort  to  any  ex- 
pedient which  will  enable  them  to  retain  or  acquire 
power. 

It  may  perhaps  be  said  that  both  the  illegal  acts 
of  striking  workmen  and  the  illegal  acts  of  despe- 
rate politicians  are  occasional  manifestations  of  law- 
lessness which  are  promptly  condemned  by  public 
opinion.  It  is  undoubtedly  true  that  the  character 
of  a  community  is  shown  not  by  the  fact  that  crimes 
are  committed  within  its  limits,  but  by  the  manner 
in  which  the  criminals  are  regarded  and  punished. 
Giving  full  weight  to  this  consideration,  it  is  still 
true  that  great  organizations  of  workingmen  uphold 
and  applaud  the  lawless  claims  and  acts  of  their  as- 
sociates, and  that  great  political  parties  see  nothing 
to  condemn  in  the  frauds  or  quibbles  of  their  own 
leaders  if  partisan  success  is  at  stake. 

Let  me  now  however  call  your  attention  to  a 
change  in  the  public  attitude  toward  another  great 
principle  of  popular  government.  In  the  long 
struggle  for  free  institutions  which  terminated  in 
this  country  when  Cornwallis  surrendered,  a  popu- 
lar Legislature  was  believed  to  be  the  great  safe- 
guard against  arbitrary  power.  In  England  it  was 
the  Parliament,  in  France  the  States  General  and 
National  Assembly,  against  the  King  and  the  no- 
bles. The  cry  of  our  fathers  was  against  taxation 
without  representation.  The  right  to  be  governed 
by  representatives  of  their  own  choice  was  the  end 
for  which  they  fought,  and  their  creed  is  thus  stated 
in  the  Massachusetts  Bill  of  Rights:  ''The  Legis- 
lature ought  frequently  to  assemble  for  the  redress 
of  grievances,  for  correcting,  strengthening  and  con- 
firming the  laws  and  for  making  new  laws  as  the 
common  good  may  require." 

Their  descendants  do  not  share  their  fate.     From 


the  most  august  legislative  body  in  the  country,  the 
Senate  of  the  United  States,  down  to  the  aldermen 
of  New  York,  the  citizen  too  often  distrusts,  fears 
and  is  ashamed  of  his  representatives.  The  busi- 
ness community  throughout  the  country  welcomes 
the  adjournment  of  Congress  as  the  end  of  a  season 
filled  with  perplexity  and  dread.  If  we  applaud 
Congress  it  is  rather  because  bad  laws  have  been  re- 
pealed or  bad  propositions  have  been  defeated  than 
because  good  laws  have  been  passed.  -We  congrat- 
ulate ourselves  upon  our  narrow  escapes,  and  won- 
der whether  we  shall  be  equally  fortunate  again. 
The  citizen  who  seeks  reform,  whether  he  sits  in 
Congress  or  stands  without  its  doors,  must  be  won- 
derfully persistent  if  he  is  not  discouraged  by  the 
singular  incapacity  of  that  body  to  deal  with  great 
public  questions  upon  public  grounds.  I  forbear 
to  state  the  case  as  strongly  as  I  could.  Rather  let 
me  ask  you  to  answer  each  for  himself  the  ques- 
tions: What  has  been  the  net  result  to  the  country 
of  congressional  action  during  the  last  twenty  years? 
What  balance  of  good  or  evil  remains  on  the  statute 
books  of  the  nation?  Which  of  the  measures  which 
you  find  to  be  good  originated  in  Congress,  and 
which  did  Congress  pass  reluctantly  in  response  to 
a  popular  demand  which  it  dared  not  ignore?  Is  it 
too  much  to  say  that  we  no  longer  look  to  Congress 
for  the  leaders  of  political  thought,  and  that  too 
often  we  find  it  obstructing  rather  than  aiding  the 
passage  of  wise  measures  which  the  people  desire? 

When  a  State  Legislature  meets  every  great  cor- 
poration within  its  reach  prepares  for  self-defense, 
knowing  by  bitter  experience  how  hospitably  at- 
tacks upon  its  property  are  received  in  committees 
and  on  the  floor.  The  private  citizen  on  his  part 
never  knows  what  cherished  right  may  not  be  en- 
dangered by  existing  monopolies  or  by  schemers  in 
search  of  valuable  franchises.  The  citizen  of  New 
York  needs  no  light  from  me  as  to  the  character  of 
his  Legislature.'  In  Massachusetts,  daring  each  suc- 
cessive session  for  years,  I  have  heard  on  every 
hand,  "This  is  the  worst  Legislature  we  have  ever 
had ; "  but  I  do  not  believe  that  Massachusetts  is 
more  unfortunate  than  her  sisters  in  New  England, 
and  if  the  old-time  virtue  still  exists  in  Pennsylva- 
nia, or  Maryland,  or  California,  or  in  the  great 
States  of  the  South,  the  West  and  the  North-west, 
I  shall  hope  to  learn  from  their  representatives  in 
this  body  the  secret  of  its  preservation. 

When  we  come  to  municipal  legislatures  the 
same  feeling  is  found.  The  city  councils  of  our 
great  cities  have  not  retained  public  respect,  and 
everywhere  men  seek  an  escape  from  the  misrule  in 
laws  which  shall  deprive  them  of  power  and  con- 
centrate authority  in  a  single  magistrate.  The  tend- 
ency here  is  from  representative  government  to  ab- 
solute power.  Diqitized  by  GOOSIC 
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This  popular  fear  of  tbe  Legislature  shows  itself 
in  all  the  more  recent  American  Constitutions.  Bi- 
ennial sessions  arc  the  rule,  and  in  many  cases  the 
length  of  the  session  is  limited.  Where  it  is  not, 
protracted  sessions  are  disapproved.  The  people 
cannot  endure  so  long  or  so  frequent  assemblies  of 
their  representatives  as  they  once  desired. 

Again,  the  power  of  the  Legislature  is  curtailed 
by  constitutional  provisions,  which  indicate  very 
clearly  the  popular  distrust,  and  the  newer  the  Con- 
stitution the  greater  the  restriction.  The  Constitu- 
tion of  New  Jersey  prohibits  private  or  special  leg- 
islation regulating  the  internal  affairs  of  towns  or 
counties,  appointing  local  officers  or  commissions  to 
regulate  municipal  affairs,  or  granting  to  any  corpo- 
ration, association  or  individual  corporate  power  or 
any  exclusive  privilege,  immunity  or  franchise  what- 
ever. Throughout  the  Western  States  such  restric- 
tions are  common,  and  the  people  do  not  even  trust 
the  Legislature  to  pass  an  act  unless  its  subject  is 
clearly  expressed  in  its  title.  Some  Constitutions 
require  a  separate  act  for  each  subject ;  others  are 
content  with  an  enumeration  of  the  subjects  in  the 
title,  but  both  provisions  throw  a  flood  of  light  on 
the  legislative  practices  which  make  such  restric- 
tions important. 

Nor  is  this  all.  The  same  distrust  is  reflected  in 
the  Legislature  itself,  and  nowhere  so  strongly  as 
in  the  Federal  House  of  Representatives,  which  by 
its  rules  has  so  fettered  its  own  action  as  to  have 
almost  revolutionized  its  character.  For  the  will 
of  the  majority  has  been  to  a  great  extent  substi- 
tuted the  arbitrary  will  of  the  speaker,  who  from 
being  merely  the  servant  of  the  House,  with  neither 
"eyes  to  see  nor  ears  to  hear  save  what  the  House 
bids"  him,  has  become  its  master.  Through  his 
power  to  appoint  committees,  he  can  prevent  par- 
ticular measures  from  being  considered  at  all  by  the 
House,  and  through  his  power  to  recognize  or  not, 
as  he  pleases,  a  member  who  seeks  the  floor,  he  can 
prevent  even  the  consideration  of  a  bill  which  a 
majority  of  the  House  favors.  Within  a  few  years 
we  have  had  in  one  Congress  a  candidate  supported 
for  the  speakership  because  if  chosen  he  would 
make  up  the  committees  so  that  a  bill  for  the  free 
coinage  of  silver  would  never  be  reported.  In  an- 
other Congress  men  have  congratulated  themselves 
that,  while  such  a  measure  would  pass  the  House  if 
brought  to  a  vote,  the  speaker  would  never  allow 
this.  I  do  not  now  discuss  the  wisdom  of  the  rules 
which  permit  this  result.  For  my  present  purpose 
I  mention  it  as  evidence  that  the  leading  members 
of  the  House  of  Representatives  do  not  trust  that 
body,  and  frame  their  rules  accordingly. 

Whether,  then,  we  look  at  the  Constitutions 
which  the  people  adopt  and  the  rules  of  the  House 
of  Representatives,  or  listen  to  the  common  speech 


of  men,  we  find  that  the  faith  in  the  representatives 
of  the  people'  on  which  our  government  was 
founded,  is  gradually  weakening.  Of  our  historical 
representatives  we  are  justly  proud.  On  our  possi- 
ble representatives  we  still  rely,  hut  our  actual  rep- 
resentatives we  fear  and  distrust. 

Loss  of  faith  in  the  Legislature  is  loss  of  faith  in 
representative  government,  loss  of  faith  in  the  peo- 
ple themselves,  and  this  feeling  really  lies  at  the 
root  of  the  changes  in  public  opinion  on  funda- 
mental principles  which  I  have  noted.  At  tbe  great 
meeting  held  in  New  York  to  express  sympathy 
with  the  strikers  in  Chicago,  Henry  George,  whom 
we  believe  to  be  an  honest  man,  however  we  may 
differ  from  him  in  opinion,  seemed  to  justify  their 
action  on  the  ground  that  the  corporations  had 
corrupted  the  Legislatures.  More  or  less  distinctly 
recognized,  this  idea  is  dormant  in  the  minds  of 
many,  and  bribery  is  made  the  excuse  for  anarchy. 
The  danger  against  which  we  guard  in  Constitu- 
tions and  which  in  conversation  we  recognize  and 
deplore,  is  the  danger  that  private  interests  can 
afford  to  pay  for  the  privileges  which  they  seek, 
prices  which  the  ordinary  legislator  cannot  refuse. 
How  far  is  this  popular  feeling  justified?  What  are 
the  facts  and  what  are  the  remedies? 

I  will  not  dwell  upon  our  municipal  legislatures. 
Such  trials  as  that  of  Jacob  Sharp  and  the  aldermen 
whom  he  purchased  bring  isolated  cases  of  corrup- 
tion to  the  light;  but  no  one  believes  that  such  cases 
are  exceptional.  In  every  large  city  and  in  many 
a  small  town  the  same  methods  prevail  to  a  greater 
or  less  extent,  unless  the  public  is  entirely  in  error. 

Let  me  proceed  at  once  to  the  State  Legislatures, 
in  which  the  general  mass  of  our  people  is  most 
fairly  represented.  What  is  their  character?  In 
many  States  certainly  there  has  grown  up  an  irre- 
sponsible body  between  the  people  and  their  repre- 
sentatives which  undertakes  to  sell  legislation  and 
finds  the  business  extremely  profitable.  These  mer- 
chants attempt  first  to  become  acquainted  with  the 
State,  and  to  single  out  in  each  representative  or 
senatorial  district  the  men  best  suited  for  their  pur- 
pose. Some  time  before  the  nominations  are  made 
they  approach  those  who  are  honored  with  their 
confidence,  flatter  them  by  sympathizing  with  their 
political  aspirations,  and  help  them  by  influence  or 
money  to  secure  their  nomination  and  election. 
The  men  thus  approached  are  often  honest,  though 
not  necessarily  so;  but  honest  men  can  be  flattered, 
and  where  one  has  received  pecuniary  or  other  as- 
sistance is  securing  a  coveted  office  he  naturally 
feels  kindly  toward  those  who  have  helped  him. 
Where  the  candidate  is  not  scrupulous  the  tie  is 
stronger. 

When  the  Legislature  meets,  each  professional 
lobbyist  has  a  body  of  members  who  will  listen 
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readily  to  his  advice,  and  whose  votes  he  can  influ- 
ence to  a  greater  or  less  extent.  Certain  large  cor- 
porations which  are  likely  to  be  interested  in  legis- 
lation adopt  the  same  methods  of  selecting  repre- 
sentatives, and  each  has  its  cohort  of  disciplined 
supporters.  Again,  there  are  little  bodies  of  per- 
sons seeking  valuable  franchises  who  have  been  at 
work  electing  their  friends  in  various  districts,  and 
who  have  each  their  following  of  mercenaries.  The 
issues  upon  which  these  representatives  have  been 
chosen  have  played  no  part  in  the  campaign,  have 
been  discussed  in  no  political  meeting,  have  at- 
tracted no  public  attention.  The  innocent  people 
have  been  led  to  suppose  perhaps  that  the  tariff  was 
the  issue  in  the  State,  and  have  voted  for  the  regu- 
lar nominees  of  their  respective  parties  accordingly, 
while  the  real  question  that  is  to  divide  the  Legis- 
lature which  they  choose  is  whether  one  set  of  men 
or  another  shall  acquire  the  right  to  control  the 
streets  of  some  great  city.  , 

Not  many  years  ago,  in  my  own  State,  a  body  of 
men,  seeking  a  street  railroad  charter,  received  a 
very  large  sum  of  money  from  a  corporation  which 
desired  the  same  right.  The  sellers  had  no  fran- 
chise, no  property,  no  right  of  any  kind  to  sell,  but 
no  one  doubted  that  the  buyers  acquired  what  they 
considered  fully  worth  the  money  which  they  paid. 
What  they  bought  was  an  organization  which  had 
secured  and  could  control  an  important  body  of 
votes,  the  result  of  a  campaign  in  various  parts  of 
the  State  over  an  issue  which  the  people  never 
heard  of,  and  this  bad  a  very  distinct  market 
value. 

The  Legislature,  thus  composed,  is  charged  with 
the  duty  of  electing  a  speaker.  Each  candidate  for 
this  office  wishes  votes.  Each  lobbyist,  each  cor- 
poration, each  body  of  promoters  wishes  to  control 
the  committees,  which  can  make  or  mar  certain 
measures.  The  candidate  who  is  willing  to  buy 
votes  by  promising  places  on  committees  has  a  great 
advantage  in  a  Legislature  made  up  as  I  have  de- 
scribed, and  in  many  cases  the  bargain  is  made.  In 
every  case  there  is  danger  that  such  a  bargain  will 
be  made,  and  the  danger  is  constantly  increasing. 

After  the  speaker  is  chosen  the  lobbyist,  with  bis 
representatives  on  various  committees  and  his  body 
of  friends  in  the  House,  is  in  a  position  to  tell  all 
seekers  for  legislation  that  he  can  help  or  hurt 
them.  His  position  has  not  been  obtained  without 
expense,  and  he  cannot  afford  to  have  it  supposed 
that  be  can  be  neglected.  It  is  his  business  to  cre- 
ate the  belief  that  his  support  is  necessary,  and  that 
legislation  cannot  be  had  for  the  asking.  Let  me 
quote  on  this  point  the  frank  statement  of  a  profes- 
sional lobbyist,  made  some  years  ago  in  a  Boston 
newspaper.  The  interviewer  asked  him  the  ques- 
tion, "  Well,  is  it  a  fact  that  a  measure  which  has 


not  secured  the  lobby  to  work  for  it  will  be  opposed 
by  the  lobby?" 

"Not  necessarily.  If  the  measure  be  one  of  ac- 
knowledged public  utility  or  of  justice  the  lobby 
would  not  oppose  it.  On  the  contrary,  as  a  matter 
of  fact,  there  are  measures  which  come  up  that,  if 
we  do  not  aid,  we  do  not  oppose,  and  there  are 
cases,  for  example,  where  invalid  or  wounded  sol- 
diers ask  for  aid,  that  we  all  take  hold  of  and  help 
in  having  put  through  without  any  idea  of  reward. 
But  when  a  private  interest  comes  up  and  tries  to 
obtain  legislation  for  its  own  particular  ends,  and 
does  not  employ  any  ^regular  lobby  (this  is  only  a 
suppositious  case,  for  as  a  matter  of  fact  the  pro- 
moters of  such  interest  know  better  than  to  do  such 
a  thing),  in  such  a  case  the  lobby  might  feel  free  to 
discuss  its  merits  in  a  somewhat  critical  spirit,  and 
oppose  it  actively  if  an  opposition  interest  employed 
them.  It  is,  I  believe,  an  axiom  in  law  that  a  man 
who  pleads  his  own  case  has  a  fool  for  a  client.  It 
is  somewhat  analagous  for  a  corporation  to  depend 
solely  upon  its  own  officers  to  plead  its  case  before 
a  legislative  committee.  It  must  have  counsel,  and 
the  counsel  must  be  enabled  to  employ  the  services 
of  the  lobby,  and  pay  well  for  them.  Where  this 
program  is  carried  out  there  are  usually  good  re- 
sults accomplished." 

The  privileges  which  the  Legislature  can  give  are 
of  great  value.  The  sums  at  stake  are  often  enor- 
mous, and  into  the  lobby  in  various  capacities  as 
counsel,  as  legislative  agents,  or  as  humbler  instru- 
ments in  the  work  of  educating  and  influencing  the 
members  are  gradually  drawn  eminent  lawyers,  ex- 
governors,  ex-attorueys-general,  ex-senators  and 
representatives  whose  political  acquaintance  and  in- 
fluence, or  whose  legislative  experience  make  their 
service  valuable  until  the  number  of  counsel  and 
agents  employed  to  secure  favorable  action,  on  even 
the  simplest  business  proposition,  far  exceeds  any 
legitimate  requirement,  while  the  sums  paid  for 
their  services  are  out  of  all  proportion  to  the  usual 
professional  charge  for  an  equal  expenditure  of 
time  and  thought.  When  legislators  of  last  year 
were  making  large  incomes  in  the  lobby,  are  there 
late  associates  in  the  Legislature  who  have  retained 
their  seats  likely  to  desire  no  share  in  their  good 
fortune?  Are  the  men  whose  votes  pass  or  defeat 
a  measure  invariably  willing  that  all  the  profits 
arising  from  their  action  shall  be  reaped  by  men 
who  simply  talk  to  them? 

When  a  New  York  representative  first  saw  Hunt's 
splendid  frescoes  in  the  Capitol  at  Albany,  he  re- 
marked to  a  friend,  as  the  story  goes,  "Well, 
Jimmy,  this  will  raise  their  price,"  and  he  knew 
whereof  he  spoke.  Where  large  sums  are  spent 
habitually  to  secure  legislation,  the  money  will  no 

more  remain  in  the  lobby  than  water  will  run  up 
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bill.  The  influence  which  turns  the  vote  will  reach 
the  hand  which  casts  it.  « 

When  a  bill  is  introduced  into  the  Legislature 
which  gives  to  certain  private  individuals  the  right 
to  take  their  neighbors'  property  without  adequate 
compensation,  to  tax  their  fellow-citizens,  or  to  use 
the  public  streets  for  private  purposes,  the  ordinary 
voter  smiles  and  thinks  that  so  absurd  a  measure 
cannot  possibly  pass  "even  in  our  Legislature." 
When  however,  after  a  period  of  incubation  in  com- 
mittee spent  in  "  educating  "  the  Legislature,  the 
measure  is  reported,  the  public  awakes  and  certain 
citizens  whose  interests  are  menaced  or  whose  pub- 
lic spirit  is  exceptional,  bestir  themselves,  only  to 
find  a  Legislature  too  thoroughly  "educated "  to  be 
reached  by  argument  and  determined  to  pass  the 
bill  which  seemed  impossible.  Happy  indeed  are 
they  if  they  do  not  find  that  a  liberal  expenditure 
for  the  publication  of  arguments  and  evidence  at 
advertising  rates  has  closed  to  their  appeals  a  cer- 
tain portion  at  least  of  the  public  press,  so  that  the 
usual  avenues  to  public  opinion  are  barred.  Under 
this  system  the  public,  which  is  disorganized,  finds 
itself  at  the  mercy  of  organized  private  interests 
and  betrayed  by  its  representatives.  Great  corpora- 
tions secure  or  defeat  legislation  at  will  and  domi- 
nate the  politics  of  whole  States,  and  their  power 
rests  on  corruption. 

How  is  it  with  the  Congress  of  the  United  States? 
Are  private  interests  powerless  to  influence  the  ac- 
tion of  that  great  Legislature?  Not  certainly  if  we 
believe  those  who  are  most  familiar  with  its  secret 
springs.  Upon  one  point  both  parties  are  in  cordial 
harmony.  Democrats  are  united  in  believing  that 
the  provisions  of  the  McKinley  bill  were  bought  by 
manufacturers  with  contributions  to  the  Republican 
campaign  fund.  Republicans  with  equal  unanimity 
proclaim  that  like  contributions  to  the  Democratic 
fund  have  shaped  what  may  be  called,  perhaps,  the 
Gorman  bill.  The  country  believes  them  both, 
while  the  Senate  conducts  an  investigation  for  the 
purpose  of  finding  out  whether  any  of  its  members 
have  been  purchased  directly  by  the  capitalists  who 
have  conducted  a  siege  outside  the  doors  of  the 
Senate  chamber.  It  would  be  too  much  to  say  that 
the  report  of  this  committee  has  relieved  the  doubts 
of  the  country,  but  for  my  purpose  it  is  absolutely 
unimportant  whether  any  of  these  charges  are  true 
or  false.  If  not  true  to-day,  they  will  be  to-morrow. 
While  the  Legislature  under  our  present  system  can 
give  or  take  away  enormous  fortunes  by  a  vote,  it  is 
certain  sooner  or  later  to  demand  a  share  of  the 
profits,  and  legislators  will  become  partners  with 
the  men  whom  they  enrich. 

I  would  not  exaggerate,  if  indeed  it  were  easy  to 
do  so,  the  extent  of  the  evil  to  which  I  would  call 
your  attention.    Fortunately,  the  testimony  given 


in  New  York  before  a  committee  of  the  Legislature 
is  still  fresh  in  your  memories.  It  shows  a  com- 
munity in  which  not  only  legislation,  but  the  ad- 
ministration of  the  law,  have  been  for  sale.  Not 
criminals  alone,  but  men  of  wealth  and  standing, 
for  years  have  paid  the  officers  of  the  law  to  neglect 
or  to  discharge  their  duty.  Great  corporations  and 
prominent  citizens  have  paid  large  sums  to  men  of 
political  influence  in  return  for  legislative  favors  or 
for  insurance  against  hostile  laws,  while  humble 
peddlers  have  paid  for  the  permission  to  earn  their 
living.  In  the  greatest  and  richest  city  of  our  land, 
the  government  of  laws  has  given  place  to  a  govern- 
ment of  corruption  and  blackmail.  New  York  has 
had  virtue  enough  at  least  to  begin  reform,  and  has 
learned  what  honest  men  never  sufficiently  realize, 
,  how  essentially  and  necessarily  weak  is  any  com- 
bination of  scoundrels.  The  fate  of  the  Tweed 
Ring,  the  most  strongly  entrenched  conspiracy 
( against  good  government  that  ever  existed  in  this 
country,  and  the  ignominious  overthrow  of  McKane 
and  his  associates  in  crime,  show  what  is  easily 
possible.  "  Thrice  is  he  armed  that  hath  his  quar- 
rel just,  and  he  but  naked  though  locked  up  in 
steel,  whose  conscience  with  injustice  is  corrupted." 
Mr.  President  and  gentlemen,  why  not  believe 
what  we  so  often  quote? 

•  The  existence  of  the  system  which  I  have  de- 
scribed threatens  the  permanence  of  our  institutions. 
If  a  large  body  of  voters  desire  a  change  in  our 
monetary  system,  and  think  that  Congress  has  been 
influenced  against  them  by  other  than  public  con- 
siderations; if  they  demand  relief  from  taxation, 
and  believe  that  the  right  to  tax  them  has  been  sold 
to  private  citizens  for  money,  whether  paid  to  indi- 
'  viduals  or  to  campaign  funds  which  are  used  to 
elect  individuals;  if  they  seek  greater  privileges 
from  transportation  companies,  and  find  themselves 
beaten  by  large  expenditures  in  the  Legislature;  if 
tbey  find  franchises  of  great  value  sold  for  money 
which  the  public  does  not  receive,  can  they  retain 
confidence  in  their  representative  system  to  rely  on 
it  for  the  redress  of  grievances?  The  action  of  the 
Legislature  in  each  case  may  have  been  right,  but 
when  a  wise  law  is  bought,  the  injury  done  the 
public  is  far  greater  than  the  most  foolish  law  can 
cause.  The  people  of  the  United  States  have  been 
taught  an  implicit  confidence  in  the  poweY  of  the 
government.  If  times  are  bard,  no  matter  from 
what  cause,  the  party  in  power  is  held  responsible. 
It  is  to  the  Legislature  that  they  naturally  turn  for 
relief.  If  ever  they  believe  that  this  omnipotence 
is  corruptly  controlled  by  money,  that  their  misery 
at  any  moment  is  the  result  of  laws  purchased  by 
their  employers  or  creditors,  if  they  have  lost  their 
faith  in  peaceful  agitation  and  relief  within  the  law, 
tbey  will  begin  to  consider  how  they  pan  help  them- 
es 
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selves,  law  or  no  law.  Populist  movements,  Coxey 
armies,  Chicago,  Homestead  and  Pittsburg  strikes, 
are  symptoms,  and  symptoms  to  which  we  cannot 
close  our  eyes.  When  Sumter  was  fired  upon,  Mr. 
Emerson  summed  up  the  cause  of  the  strife  in  asin- 
gle  sentence,  '-We  have  been  trying  to  do  without 
justice."  The  greatest  civil  war  in  history  proved 
that  the  experiment  had  failed.  Honesty  is  justice, 
and  it  is  the  comer-stone  of  self-government.  For- 
eign war,  pestilence  and  disaster  unite  and 
strengthen  a  people,  but  no  government  can  long 
resist  the  insidious  influence  of  general  corruption. 
The  fall  of  the  apple  to  the  ground  is  not  more  sure 
than  is  the  ruin  of  the  nation  which  ceases  to  care 
whether  its  rulers  are  honest. 

I  am  not  an  alarmist.  The  most  sanguine  Ameri- 
can of  as  all  has  not  more  faith  than  I  in  the  virtue, 
the  common  sense,  the  political  sagacity  of  our  peo- 
ple, but  these  qualities  must  assert  themselves.  I 
believe  with  you  all,  that  when  things  get  bad 
enough,  we  shall  find  and  apply  the  remedy;, but 
are  they  not  bad  enough  now?  How  much  lower 
must  we  sink  before  we  begin  to  rise?  For  how 
much  more  corrupt  a  Tammany  shall  we  wait?  Is 
there  not  danger  that  in  our  self-confidence  we  may 
let  the  disease  go  too  far  for  easy  cure  ?  There  comes 
a  time  when  the  only  remedy  is  revolution.  Can  we 
be  sure  that  our  virtues  are  so  remarkable,  our  situ- 
ation so  peculiar,  our  strength  so  great,  that  the  fate 
which  has  befallen  other  republics  can  by  no  acci- 
dent be  ours?  Such  are  the  questions  which  dis- 
turb our  repose. 

But  I  shall  be  told  that  it  is  easy  to  criticise. 
What  can  we  do  to  cure  the  evils  which  we  all  rec- 
ognize? It  is  not  easy  within  the  limits  of  your  pa- 
tience to  discuss  adequately  the  causes  of  the  condi- 
tions which  now  exist  or  to  point  out  the  remedies, 
but  it  is  clear  that  there  are  three  possible  points  of 
attack — the  men  who  receive  the  money,  the  meth- 
ods by  which  it  is  paid,  and  the  men  who  pay  it. 
You  must  raise  the  character  of  your  legislators. 
You  must  strip  bribery  of  every  comfortable  cloak. 
Yon  must  make  men  realize  that  they  are  themselves 
disgraced  when  they  corrupt  their  fellows. 

Every  citizen  must  do  his  share  of  the  work.  The 
ultimate  force  in  this,  as  in  all  civilized  countries,  is 
public  opinion.  The  object  of  our  institutions  is  to 
secure  its  direct  and  effective  expression.  The  cre- 
ation of  public  opinion,  which  in  the  last  resort  is 
the  education  of  the  individual  voter,  is  not  within 
the  scope  of  legislation  except  so  far  as  public  edu- 
cation helps  by  increasing  intelligence  and  knowl- 
edge. The  work  of  educating,  organizing  and  di- 
recting public  opinion  on  the  questions  of  the  day 
is  to  be  accomplished  by  individual  effort  through 
the  press,  on  the  platform,  and  in  conversation,  and 
in  this  work  every  citizen  does  his  part,  whether  be 


will  or  no.  His  silence,  his  indifference  or  his 
thoughtless  speech  are  often  more  effective  for  ill 
than  he  realizes.  He  must  be  active  for  good  or 
he  will  be  counted  for  evil. 

Dealing  first  with  the  Legislature,  it  needs  no  ar- 
gument to  prove  that  no  system  of  government  can 
succeed  unless  it  is  administered  by  men  of  ability 
and  integrity.  Brains  and  character  are  essential  in 
public  office,  and  our  present  methods  are  not  well 
calculated  to  secure  them.  Our  first  difficulty  arises 
from  our  own  apathy.  We  do  not  select  our  own 
officers.  We  allow  them  to  select  themselves.  In- 
stead of  casting  about  the  community  to  find  a 
creditable  representative,  and  trying  to  secure  his 
services,  we  wash  our  hands  practically  of  all  re- 
sponsibility in  the  matter,  and  let  the  men  who  see 
in  office  an  opportunity  to  distinguish  or  enrich 
themselves  seek  and  obtain  it  by  methods  which  are 
familiar  to  all.  If  you  doubt  the  truth  of  what  I 
say,  look  at  the  representation  of  the  greatest  States 
and  the  largest  cities. 

The  necessity  of  seeking  office,  the  methods  em- 
ployed to  secure  nominations,  large  contributions  to 
campaign  expenses,  the  sacrifice  of  independence, 
hard  work,  small  pay,  abundant  criticism  and  slen- 
der appreciation  of  good  service,  are  some  among 
many  reasons  which  make  so  many  able  and  honor- 
able men  prefer  private  life. 

These  conditions  can  be  changed  only  by  an 
awakened  public  spirit,  a  patriotism  which  will  feel 
that  a  country  which  is  worth  dying  for  in  war  is 
worth  working  for  in  peace,  and  perhaps  a  recogni- 
tion by  the  average  business  man  that  bad  govern- 
ment costs  him  personally  more  money  than  the  time 
and  trouble  needed  to  secure  an  improvement.  We 
are  rich  enough  to  afford  good  government.  Can  we 
afford  any  other?  We  have  all  realized  lately,  as 
never  before,  what  bad  legislation  and  bad  legisla- 
tors cost.  A  little  organization,  a  little  intelligent 
attention  by  each  citizen  to  bis  individual  share  of 
government  by  the  people,  a  very  little  time,  and 
we  can  make  our  Legislatures  what  they  should  be. 
The  first  step  is  to  resolve  that  we  will,  and  when 
this  step  is  taken  the  work  is  done.  What  we  need 
is  determined  public  opinion ;  a  firm  resolve  that 
the  great  experiment  of  self-government  shall  not 
fail  through  our  fault.  Our  first  attack  must  be  upon 
ourselves. 

There  are  however  certain  abuses  behind  which 
the  present  system  is  entrenched.  Our  self-consti- 
tuted political  leaders  talk  much  about  the  public, 
but  they  fear  nothing  as  much  as  the  expression  of 
its  real  opinion.  Hence  they  resort  to  every  device 
which  can  prevent  or  embarrass  it.  Premature  cau- 
cuses and  packed  conventions,  false  returns  of  votes 
and  stuffed  ballot-boxes  are  familiar  expedients,  and 
the  last  at  least  have  been  made  more  difficult  by 
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jecent  laws.  There  is  however  one  ancient  wrong, 
native,  I  regret  to  say,  in  Massachusetts,  but  read- 
ily adopted  elsewhere,  which  seems  to  grow  with 
our  growth  and  strengthen  with  our  strength.  I 
refer  to  the  practice  known  as  "  gerrymandering." 

In  the  expression  of  public  opinion  each  citizen  is 
entitled  to  an  equal  voice,  and  this  result  is  only  at- 
tained where  voters  are  divided  into  equal  bodies. 
If  a  district  of  ten  thousand  voters  elects  one  rep- 
resentative, and  another  containing  forty  thousand 
elects  one  also,  one  voter  in  the  first  equals  four  in 
the  second.  In  1892  every  31,938  Republican  voters 
in  Iowa  had  a  representative  in  Congress,  and  the 
party  sent  ten  in  all,  while  201,923  Democrats  had 
only  one.  This  may  not  have  been  due  to  gerry- 
mandering, but  it  is  at  such  results  that  politicians 
aim,  and  too  often  with  success. 

All  political  parties  are  guilty  of  this  practice,  or, 
to  put  it  more  accurately,  certain  men  in  each,  for 
personal  or  party  ends,  perpetrate  this  wrong,  and 
their  associates  acquiesce. 

Experience  shows  that  under  temptation  the  Leg- 
islature will  abuse  its  power  of  apportionment,  no 
matter  how  stringent  the  provisions  of  the  Consti- 
tution. Must  we  then  admit  that  here  is  a  defect  in 
our  institutions  which  cannot  be  cured?  I  venture 
to  suggest  a  remedy. 

When  several  persons  are  tenants  in  common  of 
land,  and  wish  it  divided,  the  court  will  appoint 
commissioners  to  make  partition,  and  when  they  re- 
port their  conclusions  to  the  court  all  parties  inter- 
ested are  heard  on  the  question  whether  the  divis- 
ion is  fair,  and  only  such  a  division  is  confirmed  by 
the  court. 

When  the  question  is  how  to  divide  a  State  into 
districts  of  reasonably  adjacent  territory  and  nearly 
equal  population,  is  there  any  good  reason  why  the 
same  process  should  not  be  applied?  The  question 
in  itself  is  simple.  The  division  can  easily  be  made 
by  any  fair  men  with  the  map  and  the  census.  In 
such  a  case  why  should  not  the  Supreme  Court  of 
the  State,  on  the  motion  of  the  attorney-general, 
appoint  three  commissioners,"  distributed  properly 
among  the  political  parties,  to  do  the  work  and 
make  a  report  to  the  court,  which  should  have 
power,  after  hearing  the  attorney-general  and  coun- 
sel representing  each  political  party,  to  confirm, 
alter  or  recommit  the  report.  This  method  would 
ensure  a  fair  division.  Gerrymandering  cannot  live 
in  the  atmosphere  of  a  court-room  or  survive  a  pub- 
lic argument  before  a  judicial  tribunal. 

If  it  is  suggested  that  we  must  not  bring  the 
courts  into  politics,  I  might  answer  that  the  divis- 
ion of  a  State  into  equal  districts  is  not  politics;  it 
is  mathematics.  It  is  because  politicians  improp- 
erly yield  to  partisan  temptation  in  deciding  a  ques- 
tion of  mathematics  that  the  whole  trouble  arises, 


and  therefore  I  would  give  the  power  to  a  tribunal 
where  improper  considerations  cannot  weigh. 

A  further  answer  is  found  in  the  reports  of  our 
States.  Several  times  in  recent  years  have  the  courts 
set  aside  an  apportionment  after  it  was  made  be- 
cause it  was  so  unfair  as  to  violate  a  constitutional 
requirement  of  equality.  Surely  if  courts  can  be 
trusted  with  the  question  after  the  Legislature  has 
acted,  after  party  feeling  is  enlisted  on  both  sides, 
and  perhaps  after  an  election,  when  their  decision 
may  change  the  control  of  the  State  government, 
they  may  safely  deal  with  the  question  at  the  outset 
and  prevent  the  evil,  which  is  proverbially  easier 
than  to  cure  it. 

I  would  not  willingly  impose  upon  the  courts  any 
strain  which  will  tend,  however  remotely,  to  shake 
public  confidence  in  their  absolute  impartiality,  but 
I  should  be  ashamed  of  my  profession  if  I  enter- 
tained for  a  moment  the  suspicion  that  a  court 
could  not  superintend  the  division  of  a  territory 
into  equal  districts  so  that  no  man  could  doubt  its 
entire  rectitude. 

When  each  vote  has  been  assured  its  proper  in- 
fluence on  the  result,  the  next  step  in  the  effort  to 
secure  a  proper  Legislature  is  to  see  that  the  voter 
expresses  bis  opinion  unbribed  and  unintimidated, 
and  that  the  result  is  honestly  declared.  Here  we 
touch  the  methods  by  which  corruption  does  its 
work,  and  this  is  our  second  point  of  attack.  If  we 
would  purify  the  Legislature,  we  must  purify  the 
campaign,  and  especially  must  we  abolish  that  pro- 
lific source  of  direct  bribery,  that  convenient  cover 
for  the  indirect  purchase  of  a  Legislature,  known  as 
the  campaign  fund.  The  enormous  sums  which  are 
now  collected  are  so  spent  as  to  directly  demoralize 
the  voters  and  to  buy  legislative  and  executive  of- 
fice, but  this  is  by  no  means  their  worst  use. 

Many  a  man  who  wonld  scorn  to  receive  a  bribe 
will  accept  a  contribution  to  his  campaign  expenses, 
apparently  paid  for  the  honorable  purpose  of  ad- 
vancing apolitical  cause,  but  spent  in  helping  him 
to  gratify  his  cherished  personal  ambition  by  de- 
feating now  his  rivals  in  his  own  party  convention 
and  now  his  political  opponent  at  the  polls.  He 
does  not  recognize  the  bribe,  but  he  feels  the  obli- 
gation to  the  contributor,  and  that  gratitude  which 
is  defined  as  a  lively  sense  of  favors  to  come 
makes  him  glad  to  repay  the  favor  if  he  can  before 
the  next  campaign  makes  necessary  a  fresh  call  for 
pecuniary  help.  A  man  must  be  singularly  inde- 
pendent if  he  does  not  lend  a  kindly  ear  to  the 
friend  who  has  helped  largely  to  elect  him,  and 
upon  whose  aid  he  must  again  rely. 

Even  worse  than  this  personal  relation  to  a  single 
man  is  the  influence  over  an  entire  party  secured  by 
contributions  to  the  general  fund.  When  we  find 
a  great  corporation  giving  impartially  to  the  funds 
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of  both  parties,  whether  in  the  States  where  sena- 
tors and  representatives  are  made  or  in  the  national 
contest  for  the  control  of  the  executive,  it  is  im- 
possible to  explain  the  payments  from  political  sym- 
pathy or  public  spirit.  A  corporation  has  no  poli- 
tics. Its  managers  and  stockholders  cannot  belong 
to  both  parties  from  conviction.  If  its  funds  are 
given  indifferently  to  both,  it  must  be  for  a  busi- 
ness reason,  and  the  only  thing  that  such  expendi- 
ture can  buy  is  influence  with  the  leaders  of  each 
party  that  takes  the  money. 

Many  a  man  dares  not  admit  his  own  motives  to 
himself,  and  contributes  to  the  party  fund,  as  he  as- 
sures himself,  to  help  his  country.  When  he  makes 
that  contribution  the  basis  of  a  claim  for  office, 

.  when,  on  the  strength  of  it,  he  asks  for  legislative 
favors,  he  perhaps  refuses  to  see  the  connection  be- 
tween the  payment  and  the  equivalent.  But  while 
some  men  deceive  themselves,  more  go  directly  to 
their  end,  and  know  exactly  what  they  pay  for. 
The  campaign  fund  to  day  not  only  furnishes  the 
means  for  corrupting  voters,  but  supplies  a  fair- 
seeming  cloak  for  the  more  dangerous  purchase  of 
legislation. 

The  enormous  expenditure  which  we  now  tole- 
rate mast  be  stopped,  and  perhaps  no  more  efficient 
way  can  be  devised  than  the  English  system  which 
forbids  any  improper  payment  by  a  candidate,  or  in 
his  interest,  unseats  the  candidate  who  violates  this 
law,  and  in  aggravated  cases  disfranchises  the  cor- 
rupted constituency.  The  execution  of  this  law  has 
been  confided  to  the  English  courts  with  signal  suc- 
cess, and  they  have  administered  it  with  great 
strictness.  The  same  system  can  be  adapted  to  our 
own  requirements.  In  this  way  contested  elections 
can  be  decided  by  an  impartial  tribunal  after  a  pub- 
lic trial  in  court,  not  in  committee  rooms  by  par- 
tisan judges,  who  often  consider  more  the  perils  of 
a  small  majority  than  the  requirements  of  justice. 
The  manner  in  which  contested  elections  have  been 
decided  in  our  Legislatures  is  a  standing  reproach, 
and  there  is  no  remedy  except  to  have  these  cases 
tried  by  judges.  While  we  cannot  without  consti- 
tutional amendment  take  from  our  Legislatures  the 
right  to  decide  ultimately  as  to  the  elections  and 
qualifications  of  their  members,  we  can,  by  proper 
legislation,  make  the  judgment  of  a  court  the  prima 

facie  title  to  a  seat  as  well  as  the  certificate  of  a  re- 
turning board,  and  such  a  judgment,  after  public 
trial,  would  with  difficulty  be  reversed. 

I  am  tempted,  in  passing,  to  allude  for  a  moment 
to  one  difficulty  in  securing  the  direct  and  effective 
expression  of  public  opinion,  which  the  professional 
politician  finds  very  useful.  By  having  national, 
State  and  city  elections  on  the  same  day  and  by 

bringing  national  politics  into  each  contest,  it  is 
made  very  difficult  to  discover  what  a  vote  means. 


Town  elections  are  treated  as  valuable  indications  o£ 
public  opinion  on  the  tariff  question.  It  is  bard 
enough  for  a  man  who  wishes  to  vote  for  sound 
money,  a  proper  tariff,  and  the  reform  of  the  civil 
service  to  say  what  ballot  he  shall  cast.  When 
however  he  is  asked  at  the  same  time  whether  be 
favors  free  trade,  hard  money,  Tammany  rule,  the 
last  apportionment,  the  prohibition  of  liquor  selling, 
women  suffrage,  and  a  dozen  other  questions,  and 
is  told  that  as  he  votes  on  one  he  must  vote  on  all, 
how  is  bis  answer  to  be  given?  Suppose  ten  cases 
between  twenty  different  parties  were  tried  at  once 
to  the  same  jury,  a  suit  on  a  note,  an  action  of 
slander,  a  petition  for  land  damages,  a  writ  of  entry, 
a  breach  of  promise  case,  a  suit  to  recover  for  per- 
sonal injury,  or  several  of  each  kind,  and  the  jury 
were  instructed  that  they  must  return  a  general  ver- 
dict for  the  plaintiffs  or  the  defendants  in  all,  would 
the  ends  of  justice  be  accomplished?  This  is  the 
way  in  which  our  political  jury  is  charged.  Is  it 
wonderful  that  its  verdicts  are  not  always  intelligi- 
ble? Each  juror  selects  the  case  which  he  thinks 
most  important,  and  gives  the  same  verdict  in  all. 
The  machine  politician  clings  to  this  system,  but  in 
the  interest  of  good  government  a  division  of  the 
questions  is  important.  The  separation  of  State, 
national  and  municipal  elections  is  a  step  in-  the 
right  direction,  and  the  so-called  referendum  may 
also  become  necessary,  as  our  political  life  becomes 
more  and  more  complex. 

I  return  now  to  my  line  of  argument  and  continue 
the  attack  on  the  methods  by  which  Legislatures 
may  be  unduly  influenced.  Having  chosen  our 
representatives  fairly  on  issues  clearly  understood, 
they  must  be  able  to  represent  us,  and  there  seems 
to  me  no  power  so  inconsistent  with  the  theory  of 
our  institutions  and  so  likely  to  promote  corruption 
as  the  arbitrary  power  of  the  speaker  under  which, 
as  we  have  been  told,  "  the  House  of  Representa- 
tives has  ceased  to  be  a  deliberative  body."  It  is 
said  that  in  the  national  Legislature  speakers  have 
constituted  committees  in  such  a  way  as  to  prevent 
measures  which  they  did  not  favor  from  being 
brought  before  the  House;  that  they  have  used  the 
power  of  appointment  to  reward  those  who  sup- 
ported, and  punish  those  who  opposed  their  election ; 
that  places  ou  committees  are  used  to  purchase 
votes  in  the  contest  for  the  speakership,  and  that 
the  power  to  recognize  members  has  been  exerted 
to  influence  their  votes,  which  can  easily  be  done 
when  members  feel  that  their  chance  of  re-election 
depends  ou  their  success  in  securing  the  passage 
of  some  local  measure ;  that  strong  friends  and  weak 
opponents  are  recognized  in  debate  for  party  advan- 
tage, and  that  in  some  cases  the  power  of  the  speaker 
has  been   employed  to  favor  or  defeat  legislation 

from  even   more  questionable  motives.     It  is  in- 
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material  whether  the  charges  are  true  now ;  it  is  only 
a  question  of  time  when  they  will  be  true,  and  it  is 
dear  that  the  speaker  to-day  has  undue  power. 
Under  the  present  rules,  Charles  Sumner  in  a  pro- 
slavery  House  could  not  have  delivered  the  message 
of  Massachusetts.  George  William  Curtis,  under  a 
speaker  who  favored  the  spoils  system,  could  never 
have  spoken  for  civil  service  reform.  We  can 
imagine  a  party  leader  in  the  speaker's  chair  against 
whom  even  his  own  party  associates  might  struggle 
in  vain  for  tariff  reform.  Opposition  can  be  silenced, 
criticism  stifled,  congressional  inquiry  prevented  at 
will. 

In  the  State  Legislatures  similar  charges  are  made 
and  the  power  of  the  speaker  to  appoint  committees 
makes  the  corruption  of  the  Legislature  easier  and 
increases  the  influence  of  the  lobby,  as  I  have 
pointed  out. 

The  speaker  should  be  a  presiding  officer  as  im- 
partial as  the  lot  of  humanity  will  permit,  and  not 
a  partisan  leader.  He  should  not  be  able  practically 
to  disfranchise  a  district  by  refusing  to  give  its 
representative  an  opportunity  to  speak,  simply  be- 
cause he  does  not  agree  with  the  views  which  that 
representative  proposes  to  express.  Of  what  avail 
is  it  to  elect  a  reformer  in  Alabama  if  a  speaker 
from  Massachusetts  can  keep  him  silent?  The 
speaker  should  have  no  power  to  deprive  even  a 
single  member  of  his  equal  right  to  take  part  in  the 
proceedings  of  the  House,  far  less  should  he  be  able 
as  now  to  defeat  the  will  of  the  majority.  He 
should  be  powerless  to  keep  the  real  leaders  of  the 
majority  from  their  proper  positions  of  influence  by 
appointing  to  chairmanships  inferior  men  as  a  re- 
ward for  support  in  the  speakership  contest.  I 
recognize  fully  the  difficulty  which  exists  in  every 
great  Legislature  of  reconciling  the  right  of  the 
minority  to  speak  with  the  right  of  the  majority  to 
act,  but  the  power  of  the  majority  is  sufficient  to 
make  proper  rules.  The  remedy  is  not  to  transfer 
this  power  to  a  single  man.  The  present  rule  illus- 
trates the  tendency  of  mankind  to  find  in  tyranny  a 
a  refuge  from  the  abuses  of  liberty,  and  we  may  well 
lay  this  example  to  heart. 

If  a  Legislature  is  found  unreasonable,  the  people 
may  -be  trusted  at  the  next  election  to  elect  a  better 
successor.  Under  free  institutions  we  must  rely  on 
their  good  sense  and  virtue.  No  temporary  exigency 
can  justify  us  in  abandoning  our  principles,  and  if 
we  cannot  trust  the  national  Legislature  to  use  its 
powers  wisely — if  those  powers  must  be  controlled 
by  a  single  man,  we  have  gone  far  toward  confess- 
ing that  popular  government  is  a  failure.  A  senator 
of  the  United  States  formerly  an  honored  leader  of 
the  lower  House,  once  said  that  after  the  contest  with 
slavery  the  next  battle  for  freedom  must  be  fought 
against  the  rules  of  the  House  of  Representatives. 


We  have  only  to  cross  the  capitol  to  find  a  system 
in  successful  operation  which  would  prevent  the 
corrupt  bargains  under  which  speakers  may  now  be 
elected  and  committees  appointed  to  promote  or 
prevent  legislation.  The  committees  of  the  Senate 
are  elected  by  that  body,  the  places  being  divided 
between  the  parties  in  proportion  to  their  numbers 
on  the  floor,  and  each  party  in  caucus  selecting  its 
own  representatives.  Under  this  system  the  real 
leaders  of  each  party  take  their  proper  places,  and 
private  interests  cannot  control  the  appointments. 
The  vice-president  is  notoriously  powerless,  but  no 
one  complains  that  this  officer  has  not  presided  ac- 
ceptably over  the  deliberations  of  the  Senate.  Why 
should  we  not  have  a  similar  presiding  officer  in  the 
House?  Adopt  the  Senate  plan,  take  from  the 
speaker  the  power  to  appoint  committees,  and  the 
office  will  be  shorn  of  its  influence.  It  will  no 
longer  attract  the  party  leader  and  it  will  be  possible 
then  to  select  a  speaker  who  will  see  that  the  House 
proceeds  in  order,  and  that  its  members  have  their 
equal  rights.  The  present  rules  can  only  be  justified 
o"h  the  theory  that  the  people  cannot  be  trusted  to 
select  proper  representatives. 

It  is  well  further  by  reasonable  constitutional  re- 
striction to  provide  that  the  Legislature  shall  deal 
with  all  questions  affecting  franchises  and  privileges 
by  general  laws  applicable  alike  to  all.  Such  pro- 
visions destroy  the  merchandise  in  which  corrupt 
legislators  can  deal,  and  prevent  men  from  buying 
exclusive  privileges.  Whether  some  of  the  restric- 
tions are  not  unnecessarily  minute  is  a  question 
which  I  cannot  now  discuss. 

I  have  thus  far  considered  the  remedies  for  a  cor- 
rupt Legislature  which  are  found  in  the  choice  of 
better  members,  in  preventing  bribery  at  elections, 
by  legislation  against  improper  expenditure  in 
political  campaigns,  in  limiting  the  power  of  the 
speaker,  and  in  restricting  the  power  of  the  Legis- 
lature. 

We  now  come  to  the  third  point  of  attack.  The 
ancient  maxim  of  the  law  must  be  invoked,  "  Hand 
gectari  rivulos  itdpeUrefonttt."  Public  opinion  must 
be  brought  to  recognize  the  truth  that  it  is  not  the 
comparatively  poor,  weak  and  often  uneducated 
man  who  receives  the  bribe,  but  the  strong,  rich 
and  able  man  who  pays,  at  whose  door  lies  the  sin 
of  corruption.  The  tempter  is  worse  than  the  man 
whom  he  tempts.  If  we  cut  Off  the  fountain,  the 
rivulet  ceases  to  flow.  It  is  the  pocket  from  which 
the  money  comes  at  which  we  must  strike  if  cor- 
ruption is  to  be  stayed. 

Men  argue  that  they  are  in  charge  of  large  prop- 
erties, that  others  have  trusted  them,  that  the  in- 
terests in  their  bands  will  suffer  if  they  do  not  de- 
feat adverse  legislation  or  fail  to  get  additional 
power;  that  the  people  choose  to  send  dishonest 
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men  to  the  Legislature  and  the  only  way  of  getting 
what  they  need  is  to  buy  them ;  and  that  they  would 
justly  be  condemned  if  they  let  the  property  of 
others  be  sacrified  because  they  would  not  resort  to 
the  usual  methods  of  protecting  it.  They  admit 
that  the  practices  are  wrong,  but  persuade  them- 
selves that  it  is  their  duty  to  do  for  others  what 
they  would  scorn  to  do  for  themselves. 

Let  these  men  search  their  consciences  further 
and  ask  themselves  if  it  is  not  rather  the  easiest  way 
that  they  choose?  Whether  they  do  not  spend  the 
money  of  their  stockholders,  held  in  trust  for  no 
such  purpose,  rather  than  spend  their  own  time  and 
energy  in  a  disagreeable  battle  with  corrupt  forces 
in  which  if  their  cause  is  just  they  will  surely  win 
at  last? 

"  Corruption  wins  uot  more  than  honesty."  Is  it 
not  often  a  fear  that  their  cause  will  not  bear  public 
discussion  which  makes  them  yield  to  corrupt  de- 
mands? Is  it  not  their  own  comfort  and  pleasure 
rather  than  the  interests  of  others  which  they  really 
consider  when  they  take  the  easy  way  which  they 
know  to  be  wrong?  No  law  and  oo  principle  of 
morals  forces  any  one  to  commit  a  crime  in  order  to 
discharge  a  trust. 

There  are  some  men  who  have  simply  yielded  to 
a  system  which  they  did  not  create,  but  there  are 
others,  active,  able  and  unscrupulous,  who  have 
done  much  to  create  it.  Of  the  two  classes  the  first 
is  really  tho  most  mischievous.  That  unscrupulous 
men  should  attempt  to  carry  their  ends  by  corrupt 
means  is  inevitable.  They  are  like  other  criminals 
who  simply  follow  the  law  of  their  being,  and 
against  them  the  community  can  defend  itself. 
When  however  the  men  who  should  direct  the  con- 
test against  the  offenders  themselves  join  the  crimi- 
nals, when  they  defend  criminal  acts  and  justify 
criminal  practices,  society  is  paralyzed  by  what  is 
in  fact  the  treason  of  its  leaders.  When  honest 
men,  the  men  to  whom  we  look  for  example  and 
guidance,  resort  to  corrupt  methods;  when,  worse 
than  this,  they  justify  their  course  and  excuse  them- 
selves by  pleading  that  no  other  methods  are  possi- 
ble, they  do  their  country  the  gravest  injury.  They 
say  by  their  acts  that  honest  Legislatures  are  impos- 
sible, that  free  institutions  have  failed,  that  gov- 
ernment is  a  matter  of  money,  and  that  the  causeof 
the  poor  is  hopeless. 

These  men,  while  they  pay  blackmail,  see  that 
each  year  the  blackmailers  become  more  numerous 
and  more  exacting.  If  a  corporation  stands  ready 
to  buy  the  man  who  introduces  a  hostile  measure, 
what  so  easy  way  of  earning  money  as  to  introduce 
it?  If  one  man  did  it  this  year,  two  will  do  it  the 
next.  The  law  of  blackmail  is  as  inexorable  as  the 
law  of  gravitation.  The  payment  of  constantly- 
growing  tribute  cannot  continue  long.     When  and 


how  will  it  end?  Do  they  not  realize  how  humili- 
ating it  is  that  the  great  interests  of  our  country 
should  nourish  a  swarm  of  insects  who  in  one  way 
or  another  prey  upon  them?  A.  little  courage,  a  lit- 
tle loss  endured  in  tho  first  instance,  a  determina- 
tion to  use  only  honest  methods  and  to  follow  up 
and  expose  every  attempt  at  corruption,  would  soon 
end  the  present  system.  Is  not  public  opinion 
strong  enough  to  compel  this? 

The  public  must  realize  the  truth  that  the  man 
who  knowingly  employs  a  dishonest  ageut  gives 
him  money  to  accomplish  an  object,  and  closes  his 
eyes  to  every  thing  but  the  result,  is  just  as  guilty 
of  every  corrupt  act  which  that  agent  docs  as  if  he 
did  it  himself.  He  is  no  whit  more  really  respect- 
able than  the  "  tort"  whom  he  employs.  Macbeth 
has  never  been  deemed  less  guilty  than  those  quaint 
old  professional  characters,  the  first  and  second 
murderers,  and  it  is  as  idle  for  the  employer  who 
furnishes  the  money  to  shield  himself  by  ignorance 
of  his  agent's  methods  as  for  Macbeth  to  cry  "  Thou 
canst  not  say  I  did  it."  Every  dollar  spent  in  cor- 
ruption not  only  costs  ten  in  the  near  future,  but  it 
is  sure  to  invite  a  public  condemnation  which  may 
come  slowly,  but  not  the  less  surely,  and  which  will 
fall  perhaps  upon  the  innocent  more  than  the 
guilty. 

Our  great  railroad  systems  in  the  West,  built  in 
defiance  often  of  financial  and  often  of  moral  laws, 
were  mines  of  wealth  to  their  projectors.  Where 
are  they  now?  Sooner  or  later  the  people  woke  up 
to  the  fact  that  they  were  paying  tribute  in  the 
shape  of  rates  upon  money  which  had  never  been 
invested,  and  they  in  turn  began  blindly  to  strike 
at  the  railroads  until  these  corporations  are  by  many 
regarded  as  public  enemies  which  buy  the  Legisla- 
tures and  defraud  the  people.  The  financial  chil- 
dren of  the  railroad  magnates  who  flourished  twenty 
years  ago  find  their  "  teeth  set  on  edge  "  and  their 
property  destroyed  by  unwise  legislation  which  they 
are  powerless  to  prevent.  So  will  it  be  with 
all  the  edifices  which  are  founded  on  corrup- 
tion. 

And,  finally,  Mr.  President  and  brethren  of  the 
American  Bar  Association,  does  not  a  peculiar  re- 
sponsibility rest  upon  us?  The  members  of  our 
profession  are  largely  employed  in  legislative  busi- 
ness. It  is  we  who  represent  great  corporations  be- 
fore committees  and  conduct  legislative  campaigns. 
It  is  our  advice  upon  which  the  representatives  of 
great  interests  depend.  It  is  to  "  legal  expenses  " 
in  corporation  ledgers  that  many  a  questionable 
outlay  has  been  charged.  The  fortune  of  our  client 
may  be  made  or  destroyed  by  the  decision  of  a  court 
or  the  verdict  of  a  jury.  The  establishment  of  a 
patent  may  involve  as  many  millions  as  can  be 
gained  through  any  action  of  any  Legislature.  Yet 
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would  we  on  that  account  take  steps  to  secure  a 
packed  jury  or  try  improperly  to  influence  a  court? 
The  lawyer  who  should  seek  by  foul  means  to  win 
a  verdict  or  secure  a  decision  would  be  driven  from 
the  bar  if  discovered,  and  be  forever  disgraced.  Is 
there  any  reason  for  regarding  a  Legislature  as  less 
sacred  than  a  jury?  The  power  of  the  first  is  far 
greater.  The  interests  in  its  charge  are  far  more 
important  than  are  often  committed  to  a  jury.  The 
verdict  affects  the  parties  to  the  cause.  The  law 
governs  the  whole  community.  Should  we  not  on 
this  account  be  even  more  careful  to  guard  the  Leg- 
islature from  improper  approach? 

As  officers  off  the  court  we  feel  bound  to  protect 
its  honor.  As  citizens  of  the  Commonwealth  are  we 
,not  equally  bound  to  defend  the  purity  of  the  Leg- 
islature, which  holds  its  power  in  sacred  trust  for 
us  all,  and  on  whose  integrity  rests  the  continued 
existence  of  the  State?  We  know  that  if  the  com- 
munity loses  faith  in  the  absolute  purity  of  its  courts, 
the  whole  social  fabric  is  imperilled.  We  remember 
how,  in  Cincinnati,  indignant  at  the  miscarriage  of 
justice  in  court,  the  mob  burned  the  court-house 
and  did  justice  according  to  its  own  views.  We 
have  not  forgotten  how  promptly  the  community 
took  the  law  into  its  own  bands  when  the  jury  ac- 
quitted the  Italian  murderers  in  New  Orleans.  In 
dealing  with  the  delicate  questions  between  labor 
and  capital,  which  are  pressing  upon  us,  the  Legis- 
lature is  the  court  and  jury.  When  men's  passions 
are  as  strongly  enlisted  as  they  are  in  these  disputes, 
the  most  perfect  integrity  and  the  greatest  wisdom 
are  need  to  adjust  them.  Absolute  confidence  in 
the  arbiters  is  essential.  Let  it  once  be  believed  by 
the  laborer  that  some  great  legislative  contest  has 
been  determined  against  him  by  money,  and  how 
long  will  it  be  before  we  witness  a  riot  which  will 
be  perhaps  a  civil  war? 

The  fees  which  are  paid  for  very  slight  legislative 
services  are  large.  Their  size  often  stigmatizes  the 
employment.  The  temptation  is  great,  but  we*who 
are  the  interpreters  and,  to  a  great  extent,  the 
makers  of  the  law,  we  whose  consciences  are  edu- 
cated in  courts  of  justice,  we  who  should  lead  the 
community  up,  and  who  know  that  upon  respect  for 
the  law  rests  our  whole  system  of  government,  we 
certainly  cannot  escape  the  gravest  condemnation 
if,  through  any  act,  advice  ^r  acquiescence  of  ours, 
the  fountains  of  the  law  are  polluted.  The  honor 
of  our  profession,  the  future  of  our  country,  arc  at 
stake.  The  law  is  in  our  keeping,  and  our  hand 
must  never  weaken  its  hold  upon  the  people.  Let 
us  remember  the  stern  command  of  the  ancient  Ro- 
man, "7'u  cole  jvstitiam.  7'ibi  et  aliis  manet 
ultor." 

MOORKIKLD    StORSY. 

Boston,  Mass. 


RAILROAD  COMPANIES-FIRES-NEGLI- 
GENCE. 

NEW  YORK  COURT  OF  APPEALS,  APRIL  10,  1894. 

Flinn  v.  New  York  Cent.  &  H.  R.  R.  Co. 

1.  In  an  action  for  the  burning  of  a  house  by  sparks  from 

defendant's  locomotive,  It  appeared  that  there  was  a  steep 
grade  where  the  track  passed  the  building,  and  that  engines 
ascending  the  grade  invariably  emitted  sparks,  which  occa- 
sionally set  fire  to  neighboring  property.  Held,  that  before 
1880,  while  defendant  was  using  the  spark  arrester  la  com- 
mon use,  no  negligence  could  be  Imputed  to  defendant,  It 
appearing  that  the  emission  of  sparks  on  such  grade  was 
inevitable. 

2.  Nor  could  negligence  be  Imputed  to  defendant  for  failure  to 

equip  Its  engines,  prior  to  1884,  when  the  building  was  de- 
stroyed, with  an  Improved  spark  arrester  which  came  Into 
use  In  1880,  It  appearing  that  it  had  at  least  one  thousan  d 
engines,  and  it  not  being  shown  that  It  was  possible  to 
equip  all  of  them  with  improved  spark  arresters  In  that 
time.    22  N.  Y.  Supp.  473,  reversed. 

3.  Evidence  that  on  three  occasions  a  bole  was  knocked  In  tbe 

spark  arrester  of  an  engine  of  defendant  to  give  it  more 
draft  was  insufficient  to  charge  defendant.  It  not  being 
shown  that  plaintiff's  building  was  damaged  by  sparks 
from  an  engine,  the  spark  arrester  of  which  had  been  thus 
broken. 
Andrews,  C.  J  ,  and  O'Brien,  J.,  dissenting. 

APPEAL  from  Supreme  Court,  General  Term, 
Third  Department. 
Action  by  Peter  J.  Flinn  against  the  New  York 
Central  and  Hudson  River  Railroad  Company.  From 
a  judgment  of  the  General  Term  (22  N.  Y.  Supp. 
473)  affirming  a  judgment  for  plaintiff,  defendant 
appeals. 

Matthew  Hale,  for  appellant. 
K.  Countryman,  for  respondent. 

Earl,  J.  This  is  an  action  commenced  Decem- 
ber 2,  1884,  to  recover  damages  for  the  injuries  to, 
and  destruction  by  fire  of,  the  plaintiff's  wooden 
dwelling-house,  situated  upon  his  lot  adjoining  the 
defendant's  railroad  in  the  city  of  Albany,  in  the 
preceding  August.  About  1844  a  railroad  company, 
to  whose  rights  and  property  the  defendant  suc- 
ceeded, constructed,  upon  a  strip  of  land  belonging 
to  it,  a  railroad  with  two  tracks,  and  in  1874,  some 
years  after  the  defendant  had  become  the  owner  of 
the  railroad  and  strip  of  land,  it  constructed  two 
more  tracks,  one  upon  each  side  of  the  other  two, 
and  the  four  tracks  became  a  part  of  its  general 
railroad  system.  The  house  destroyed  was  built 
soon  after  the  construction  of  the  first  railroad,  upon 
the  rear  end  of  tbe  lot,  adjoining  and  facing  the 
railroad,  the  front  of  the  lot  being  upon  Broadway. 
Prior  to  1874  the  northerly  track  of  the  railroad 
came  within  about  twelve  feet  from  tbe  house,  and 
thereafter  it  came  within  about  three  and  one-half 
feet.  The  plaintiff  purchased  his  lot  in  1867,  and 
at  that  time  the  bouse  was  tenantable,  and  was 
rented  for  $16  per  month,  and  continued  so  rentable 
until  some  time  after  1874.  After  that  time  the 
sparks  from  the  engines  of  the  defendant's  road  fre- 
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quently  set  fire  to  the  house,  and  were  ao  annoying 
and  troublesome  that  after  about  1880  the  plaintiff 
was  unable  to  rent  the  house,  and  it  remained  vacant 
until  it  was  destroyed  by  fire. 

There  can  be  no  controversy  about  the  principles 
of  law  applicable  to  this  case.  The  defendant  was 
operating  its  road  under  lawful  authority,  past  the 
plaintiffs  lot,  upon  its  own  land,  and  therefore  it 
could  not  be  made  liable  for  the  destruction  of  the 
house  upon  the  adjoining  lot  except  upon  proof  of 
negligence  in  the  management  or  condition  of  its 
engines.  The  action  in  such  a  case  is  based  upon 
negligence,  and  a  railroad  company  cannot  be  made 
liable  for  the  unavoidable  or  usual  consequences  of 
the  proper  operation  of  its  road  to  adjacent  prop- 
erty. The  law  is  well  stated  in  an  extract  found  in 
the  brief  of  the  plaintiff's  counsel  from  Pierce  on 
Railroads,  page  483,  as  follows:  "The  duty  of  the 
company  to  use  reasonable  care  in  order  to  avoid 
injury  resulting  to  others  from  the  exercise  of  its 
powers,  requires  it  to  avail  itself  of  the  best  mechani- 
cal contrivances  and  inventions  in  known  practical 
use  which  are  effective  in  preventing  the'burning of 
private  property  by  the  escape  of  sparks  and  coals 
from  its  engines,  and  it  is  liable  for  injuries  caused 
by  its  omission  to  use  them.  Its  duty  in  this  re- 
spect is  limited  to  such  contrivances  as  have  been 
already  tested  and  put  in  use,  and  it  is  not  required 
to  use  every  possible  contrivance,  although  already 
patented  and  recommended  in  scientific  discus- 
sions." 

Now,  what  are  the  facts  here  bearing  upon  the 
defendant's  negligence?  There  is  no  evideuce  and 
no  claim  that  prior  to  1880  the  defeudant  did  not 
use  upon  its  engines  the  most  approved  spark  arrest- 
ers. It  used  the  Diamond  smoke-stack,  which  was 
in  universal  use  on  all  railroads.  There  was  no  evi- 
dence that  any  engine  was  out  of  repair.  On  the 
contrary,  the  evidence  shows  that  there  was  a  regular 
system  of  daily  inspection  of  the  smoke-stacks  and 
spark  arresters  upon  the  engines  in  use,  and  that 
they  were  at  once  repaired  when  any  defects  were 
discovered.  Where  the  railroad  passed  this  lot, 
there  is  a  steep  grade  ascending  to  the  westward, 
and  engines  drawing  trains  there  were  obliged 
to  labor,  and  sometimes  they  made  headway 
slowly  and  with  difficulty,  and,  on  account 
of  the  heavy  grade  and  hard  pull,  they  emitted  a 
large  amount  of  smoke  and  cinders.  The  only  evi- 
dence (I  am  now  speaking  of  the  time  prior  to  1880) 
from  which  the  plaintiff  can  claim  to  infer  negli- 
gence is  the  great  emission  of  sparks  and  the  setting 
of  the  fires  thereby.  But  the  emission  of  the  sparks 
was  continuous,  and  from  all  engines,  on  account  of 
drawing  heavy  trains,  and  thus  there  could  be  no 
claim  that  any  particular  engine  was  defective  un- 
less they  were  all  defective,  and  that  is  not  claimed. 


On  this  subject  the  plaintiff  testified  as  follows: 
"  The  showers  of  sparks  and  smoke  would  be  thrown 
into  the  windows,  if  they  were  open  in  warm 
weather,  and  set  fire  to  the  carpets.  I  am  speaking 
of  what  they  did.  The  effect  was  still  greater  if 
they  did  not  pass  readily — if  they  were  lodged  there 
— because  it  was  up  grade,  and  the  trains  would 
sometimes  become  stalled ;  impossible  for  the  loco- 
motives to  do  their  work ;  and  then,  if  the  locomo- 
tives were  lodged  in  front  of  that  building,  showers 
of  sparks  would  l>e  thrown  all  about,  and,  if  it  were 
dry  weather,  the  building  would  take  fire,  and  some- 
times when  it  was  not  dry  it  would  take  fire.  The 
entire  roof  and  alley,  and  all  about  there,  would  be 
flooded  with  these  live  coals.  This  state  of  things 
continued  about  ten  years.  The  final  result  was( 
that  the  house  was  destroyed.  These  fires  con- 
tinued from  1874,  the  time  the  additional  track  was 
laid,  until  the  destruction  of  the  building  by  one  of 
these  fires,  in  August,  1884."  Another  witness 
testified :  "  When  I  have  been  on  one  of  these  push- 
ers, and  on  No.  4  track,  going  from  Albany  to  West 
Albany,  I  have  seen  pleuty  of  sparks  from  that  loco- 
motive; plenty  of  it  with  a  heavy  load.  You  have 
got  to  work  the  engine  heavier,  and  there  ore  more 
sparks.  I  can't  tell  how  far  it  would  throw  them; 
a  good  ways  back.  The  sparks  were  all  over,  from 
the  bottom  of  the  grade  to  the  top  of  the  grade. 
They  would  fly  all  the  while ;  worse  when  it  slip- 
ped." Another  witness  testified :  "These  pushers, 
as  they  pushed  up  the  heavy  freight  trains  on  No.  4 
through  Railroad  avenue,  always  threw  sparks,  more 
or  less.  Of  course,  the  larger  the  train,  the  more 
exertion,  and  the  more  sparks  were  thrown,  and  the 
wetter  the  track  made  it  so  much  worse.  But  the 
pushers  are  not  the  only  ones  that  throw  the  sparks. 
The  engine  ahead  throws  as  many  sparks  as  the 
other  one.  These  engines  used  on  No.  4— both  the 
forward  engines  and  the  pushers  and  the  others — 
had  large,  bulging  smoke-stacks ;  all  of  them,  as  far 
as  I  iemember."  Another  witness  testified:  "Of 
course  engines  when  they  are  working  hard  and 
pushing  and  pulling  heavy,  throw  more  sparks 
than  they  do  when  they  are  working  light.  There 
is  a  harder  exhaust  on  the  fire,  and  consequently 
they  throw  more  sparks.  Have  seen  the  sparks 
come  out  of  the  stack  pretty  thick  sometimes. 
Sometimes  they  go  straight  up,  according  to  the 
way  the  wind  blows.  1  couldn't  describe  any  exact 
quantity.  They  go  the  direction  the  wind  blows. 
Come  thick  enough  so  you  can  see  them  readily. 
*  *  *  I  never  saw  any  spark  arresters  that  would 
absolutely  and  entirely  prevent  sparks  from  flying. 
So  far  as  my  judgment  and  experience  are  con- 
cerned, it  is  not  possible  to  entirely  prevent  the 
emission  of  sparks  from  locomotive  engines."  An- 
other witness,  a  tenant  in  the  house,  testified :  "  We 
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dido't  dare  to  leave  our  windows  up  in  front,  be- 
cause the  sparks  would  fly  into  the  front  room.  I 
never  carpeted  the  front  room  on  that  account. 
Sometimes  left  the  windows  open,  and  sparks  would 
come  in."  Another  tenant  testified :  "I  lived  there 
about  a  year.  Occupied  the  downstairs  part.  Paid 
three  dollars  a  month.  It  was  a  small  place.  The 
fires  broke  out  a  couple  of  times  while  I  was  there. 
I  couldn't  leave  my  windows  open  for  the  sparks 
coining  in.  Caught  fire  on  the  roof.  Sparks  used 
to  come  in  through  the  window  and  door,  and  I 
always  had  to  keep  them  shut."  Another  witness 
testified:  "I  mean  to  say  every  time  I  saw  trains 
stalled  there  I  saw  sparks  as  big  as  a  walnut  coming 
from  the  engine,  when  they  commenced  working, 
,  about  every  time."  Another  witness  testified: 
"  When  they  were  working  in  that  way  threw  out  a 
great  deal  of  cinders,  sparks,  and  smoke.  Have  ob- 
served the  size  of  the  sparks  they  threw  out.  They 
were  probably  half  an  inch  in  diameter.  Live 
sparks  would  fly  all  over  on  the  building.  *  *  * 
I  lived  in  that  vicinity  about  thirty  years."  Had 
noticed  these  things  other  witnesses  had  spoken  of 
in  regard  to  trains  ever  since  he  had  been  there, 
more  or  less.  "Sometimes  there  would  be  heavy 
trains,  and  several  engines  would  be  used  in  push- 
ing them  up  the  grade.  On  such  occasions,  fre- 
quently sparks  would  be  emitted  from  the  engines, 
and  would  fly  all  over."  This  evidence  came  from 
the  plaintiff  and  his  witnesses,  and  it  shows  that  the 
emission  of  sparks  at  that  up  grade  was  continuous 
and  inevitable.  There  is  no  evidence  and  no  infer- 
ence that  fewer  sparks  were  emitted  when  there 
were  but  two  tracks;  but,  as  the  nearest  track  was 
then  farther  from  the  plaintiffs  house,  the  danger 
was  less.  But  from  1874  down  to  1884  there  was 
no  change,  and  the  evidence  fails  to  show  that  any 
engine  was  defective  or  out  of  repair,  but  they  were 
all  alike  when  pulling  heavy  trains  up  the  grade  past 
the  plaintiff's  house.  It  was  impossible  to  give  any 
evidence  as  to  any  particular  engine,  for  the  reason 
that  all  the  time  from  1874  to  the  destruction  of  his 
house  it  does  not  appear  that  the  plaintiff  made  any 
complaint  to  the  defendant,  or  made  any  claim 
whatever  that  any  of  its  engines  were  out  of  order  or 
defective  in  any  way.  The  inference  from  this  evi- 
dence is  that  the  great  emission  of  sparks  was  inevi- 
table in  drawing  trains  up  such  a  steep  grade,  and, 
if  it  was  not  inevitable,  it  would  have  been  easy  for 
the  plaintiff  to  have  furnished  some  proof  showing 
that  it  was  due  to  the  defective  condition  of  the 
eogines  and  to  no  other  cause.  Under  such  cir- 
cumstances the  fact  of  the  emission  of  large  quanti- 
ties of  sparks  furnishes  no  evidence  whatever  to 
charge  the  defendant  with  negligence.  If  there  had 
been  evidence  that  any  particular  engine  emitted  an 
unusual  quantity  of  sparks  of  an  unusual  size,  that 


might,  within  the  authorities  cited,  have  furnished 
prima  facie  proof  that  the  engine  was  out  of  repair, 
and  the  burden  would  have  been  cast  upon  the  de- 
fendant to  show  that  it  was  in  proper  condition,  and  , 
that  the  emission  of  sparks  was  inevitable,  notwith- 
standing the  use  of  any  ordinary  care.  Suppose  it 
had  been  shown  that  all  the  engines  upon  the  de- 
fendant's road  were  built  and  equipped  in  the  usual 
manner,  with  approved  smoke-stacks  and  spark 
arresters,  and  yet  that  they  all  emitted  large  volumes 
of  sparks  and  smoke ;  would  the  mere  fact  of  the 
emission  of  sparks  in  such  quantities  be  any  evi- 
dence to  charge  the  defendant  with  negligence? 
And  yet  that  is  the  only  case  the  plaintiff  has  against 
the  defendant  prior  to  1880.  The  engines  passed  so 
near  the  plaintiff's  house  that  they  set  fire  to  it  many 
times  during  the  period  from  1874  to  1884,  and  even 
prior  to  that  when  there  were  but  two  tracks.  Other 
property  was  fired  in  that  vicinity  by  sparks  emitted 
from  passing  engines.  This  house  was  a  small 
wooden  structure,  and  it  is  quite  apparent  that  its 
destruction  by  fire  communicated  by  engines  was 
inevitable  at  some  time.  Therefore,  prior  to  1880, 
while  the  defendant  was  using  the  Diamond  smoke- 
stack, which  was  in  general  and  universal  use,  there 
is  no  evidence  whatever  to  charge  the  defendant 
with  negligence. 

But  the  plaintiff  claims  that  about  1880  a  new 
spark  arrester,  used  in  what  are  called  "extension 
front  engines,"  began  to  come  into  use;  that  such 
engines  emitted  fewer  sparks;  and  that  the  defend- 
ant was  thereafter  negligent  in  not  adopting  the  im- 
provement upon  its  freight  engines,  and  thus  in 
some  measure  protecting  adjacent  property  from  the 
danger  due  to  escaping  sparks.  The  meshes  of  the 
wire  netting  constituting  the  spark  arrester  were  the 
same  in  both  systems,  and  the  only  difference  in 
their  operation  was  that  fewer  sparks  were  emitted 
under  the  new  system  than  under  the  old.  This 
new  system,  in  1880,  was  untried  and  an  experiment, 
and  was  gradually  introduced  upon  passenger  en- 
gines, and  a  short  time  prior  to  1880  the  defendant 
began  to  introduce  it  into  its  freight  engines,  and  it 
kept  on  altering  its  engines  until  finally,  before  the 
trial  of  this  action,  the  new  system  was  in  general, 
but  not  universal,  use  upon  its  engines.  There  is 
no  proof  showing  how  expensive  or  difficult  it  was 
to  change  an  engine  from  one  system  to  the  other, 
or  how  rapidly  the  defendant  ought  to  or  could 
have  made  the  change,  or  that  it  was  negligent  or 
derelict  in  any  way  for  not  introducing  the  new 
system  faster  than  it  did.  We  may  assume  from 
our  personal  observation  and  from  official  reports, 
that  the  defendant,  after  1880,  had  in  the  neighbor- 
hood of  at  least  one  thousand  engines;  and  what 
basis  is  there  in  this  evidence  for  charging  the  de- 
fendant with  negligence  for  not  equipping  all  these 
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engines  with  the  new  system  during  the  brief  period 
of  four  years?  A  railroad  is  not  bound  at  once  to 
introduce  every  new  appliance  which  is  claimed  to 
make  its  engines  safer  or  more  useful.  It  must  have 
time  for  trial  and  experiment.  It  cannot  arrest  all 
of  its  engines  at  once  to  make  changes,  but  must 
have  the  time  requisite,  taking  into  consideration 
expense,  convenience,  the  operation  of  its  road,  and 
all  the  problems  connected  with  such  a  change. 
Before  the  plaintiff  could  charge  the  defendant  with 
negligence  in  not  introducing  the  new  system  for 
arresting  sparks  prior  to  1884,  he  should  have  fur- 
nished some  evidence  that  it  was  reasonably  prac- 
ticable and  possible  to  do  it.  Therefore,  there  was 
no  evidence  upon  which  a  charge  of  negligence 
could  be  based  because  the  defendant  had  not  in- 
troduced this  new  system  prior  to  1884. 

There  is  some  evidence,  not  yet  noticed,  which  is 
said  to  be  sufficient  to  charge  the  defendant  with 
negligence.  One  witness  testified  that  he  knew  of 
three  occasions  where  a  hole  was  knocked  in  the 
spark  arrester  of  one  of  the  Diamond  smoke-stacks 
for  the  purpose  of  giving  the  engine  more  draft. 
But  whenever  that  was  done  it  was  a  mere  temporary 
expedient,  to  be  discovered  by  the  inspectors  of 
smoke-stacks,  and  reported  at  the  first  opportunity. 
And  there  is  no  proof  whatever  that  any  damage  to 
the  plaintiff's  building  came  from  a  spark  arrester 
which  bad  thus  been  broken.  There  is  also  proof 
that  on  a  few  occasions  plaintiff's  witnesses  had  dis- 
covered large  sparks,  apparently  larger  than  would 
go  through  the  meshes  of  a  spark  arrester  in  proper 
condition.  In  reference  to  that  evidence  it  is  also 
to  be  said  that  there  is  no  proof  whatever  that  any 
damage  came  to  the  plaintiff's  house  from  any  of 
those  sparks.  No  effort  was  made  to  identify  the 
engine  from  which  they  came,  and  after  the  lapse  of 
many  years  it  was  utterly  impossible  for  the  defend- 
ant to  give  any  proof  about  such  engine.  The  de- 
fendant is  not  bound  absolutely  to  keep  the  spark 
arresters  upon  its  engines  in  perfect  condition.  It 
is  in  proof  that  they  would  sometimes  break  and 
get  out  of  repair,  and  if  the  defendant,  having  a 
regular  system  of  inspection,  repaired  them  at  the 
first  opportunity,  it  cannot  be  said  to  have  been 
negligent. 

We  are  therefore  of  opinion  that  upon  all  the  evi- 
dence the  defendant  was  not  in  any  way  legally  re- 
sponsible for  the  damage  done  to  the  plaintiff's 
property.  It  is  true  that  his  house  was  burned 
down  and  destroyed,  and  that  he  thus  suffered  a 
loss;  but  before  he  can  cast  the  burden  of  that  loss 
upon  the  defendant  he  must  show  that  it  violated 
some  legal  duty  it  owed  him,  and  this  be  failed  to 
do.  Upon  such  evidence  as  we  have  here  the  court 
cannot  grant  him  relief,if  they  would.  They  must  fol- 
low the  law,  and  cannot  grant  relief  against  the  law. 


The  judgment  should  therefore  be  reversed,  and 
a  new  trial  granted,  costs  to  abide  event. 


licw  SoofeB  aitfl  Uew  gditiuns. 

New  York  Railroad  Laws. 
By  George  A.  Benham,  of  the  Troy  bar.  This 
book  has  recently  been  published,  and  shows  in  its 
preparation  careful  and  conscientious  work,  with  a 
masterful  knowledge  of  the  subject-matter.  The 
first  part  contains  the  General  Railroad  Laws  of  1890, 
as  amended  by  the  Laws  of  1892:  the  General  and 
Stock  Corporation  Law,  the  Rapid  Transit  Act, 
proceedings  for  the  condemnation  of  railroad  prop- 
erty, provisions  in  regard  to  the  management  and 
erection  of  railroads,  provisions  respecting  the  ele- 
vated roads  and  street  surface  railroads,  and  laws  as 
to  municipal  bonds  issued  in  behalf  of  railroad  and 
railway  companies.  The  second  part  is  in  relation 
to  railroad  tickets,  baggage,  rights  and  duties  of 
employees,  the  application  of  the  Mechanics'  Lien 
Law  to  railroads,  and  taxation;  corporations  and 
corporation  receivers;  the  provisions  of  the  Code  of 
Civil  Procedure  applicable  to  railroads,  and  also 
those  sections  of  the  Penal  Code  and  Code  of  Crim- 
inal Procedure  which  apply,  and  ends  with  the  In- 
terstate Commerce  Act.  The  Addenda  contains  the 
laws  enacted  by  the  Legislature  of  1894  on  this  sub- 
ject. The  index  is  very  full  and  complete,  and  the 
citations  are  generally  well  selected  and  arranged. 
The  author  of  the  book  is  a  gentleman  who  has 
written  considerable  for  various  newspapers  and 
law  periodicals,  having  written  for  the  Albant 
Law  Journal,  Boston  Herald,  Globe,  Troy  Daily 
Prest  and  many  other  papers.  Mr.  Benham  has 
written  on  the  "Basis  of  an  Intelligent  Belief" 
which  was  a  review  of  the  Borden  case.  He  is 
specially  interested  in  writing  about  the  fast  trains 
and  the  trips  on  many  of  the  fast  mail  trains  of  the 
country.  The  work  is  printed  on  good  paper  with 
clear,  legible  type,  is  well  bound  in  sheep,  and  pub- 
lished by  W.  C.  Nichols  &  Co.,  Albany,  N.  Y. 

Jewbtt'b  Manual  for  Elective  Officers  and 
Votrrs. 
This  is  the  second  edition  of  this  work,  and  con- 
tains  the  General  Election  Law  and  Town  Meeting 
Law,  with  the  amendments  of  1894,  together  with 
the  provisions  of  the  Peual  Code  and  Laws  and  Con- 
stitution of  New  York  relative  to  elections.  Last 
year  the  first  edition  of  this  work  appeared,  and 
was  found  to  be  a  practical  and  thorough  compila- 
tion of  the  law  relating  to  elections,  and  the  great 
improvement  this  year  adds  greatly  to  its  value. 
Price,  75  cents  in  paper;  %  1.25  in  leather.  Pub- 
lished by  Matthew  Bender,  511  and  513  Broadway, 
Albany,  N.  Y. 
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Albany,  September  29,  1894. 
(fiummt  topics. 

[All  communications  intended  (or  the  Editor  should  be  ad- 
dressed simply  to  the  Editor  of  Ths  Albahy  Law  Journal. 
All  letters  relating  to  advertisements,  subscriptions,  or  other 
business  matters,  should  be  addressed  to  Thk  Alum  Law 
Joubmal  C0KPAHT.]  

THERE  has  been  considerable  comment  of 
late  in  the  English  papers  on  an  article  in 
the  National  Review  on  "  The  Bar  as  a  Profes- 
sion," by  "  An  Ordinary  Man."  The  article,  if 
it  was  written  by  a  barrister,  is  evidently  the 
thoughtless  outflow  of  one  who  has  had  little  to 
do,  and  has  had  much  time  to  think  during  the 
intermission  of  the  courts  in  the  summer  season. 
To  a  man  who  is  not  deeply  interested  in  the 
study  of  the  law  as  a  profession,  but  who  rather 
seeks  the  emoluments  which  are  attached 
thereto,  we  can  conceive  nothing  worse  than  a 
long,  weary,  hot  and  enforced  idleness  in  the 
city,  if  the  constant  allusions  and  scraps  from 
the  newspapers  indicate  that  his  more  fortunate 
brethern  are  enjoying  the  luxury  of  change  and 
rest.  We  feel  a  little  sympathy  for  "  An  Ordi- 
nary Man"  if  this  has  been  his  condition,  but 
we  must  agree  with  our  English  contemporaries 
and  condemn  many  of  the  charges  which  he  so 
freely  makes  in  his  article.  His  first  absurdity 
is  the  following  statement:  "  The  truth  is,  the 
decline  and  fall  of  the  bar  is  not  due  to  its  rules 
and  regulations,  or  the  lax  administration  of 
the  benchers,  whose  attitude  in  these  things  is 
rather,  '  fate  cannot  harm  us,  we  have  dined 
to-day,'  but  to  one  simple  fact.  Its  numbers 
are  increasing  in  direct  ratio  as  its  work  de- 
creases. Under,  such  conditions  meetings  of 
distinguished  members  can  no  more  make  the 
profession  prosper  than  an  assembly  of  senior 
wranglers  can  make  two  and  two  five.  Nor  is 
the  decrease  of  work  only  numerical.  Its  char- 
acter is  not  what  it  was.  A  glance  at  the  law 
reports  of  the  Times  will  disclose  the  nakedness 
of  the  land.  What  is  there  to  see  ?  Actions  for 
libel  brought  by  people  who  have  no  character 
to  lose  against  journals  whose  strictures  carry 
no  weight.  A  breach  of  promise  by  a  stray 
barmaid,  and  what  are  known  as  running-down 
cases,  usually  instituted  upon  the  speculative 
Vol.  50 —  No.  13. 


lines  adopted  by  the  eminent  firm  of  Dodson 
and  Fogg."  It  would  be  a  pleasant  thing  in- 
deed if  we  lawyers  could,  as  "  An  Ordinary 
Man  "  says,  used  to  be  the  case,  dispute  with  a 
distinguished  member  of  the  bar  on  the  relative 
rights  of  parties  who  merely  wished  to  have  ab- 
stract principles  of  law  decided  for  the  benefit 
of  the  community  and  had  no  money  interests 
therein.  He  has  evidently  tried  to  persuade 
clients,  with  the  idea  that  their  only  real  excuse 
for  existence  is  to  be  useful  to  the  world  in 
allowing  lawyers  to  decide  abstract  facts  of  no 
peculiar  benefit  to  them,  and  which,  when  de- 
cided, would  be  of  little  value  to  any  one.  In 
this  connection  he  says:  "  Nor  is  this  distaste 
for  litigation  confined  to  commercial  centres. 
A  lawyer  is  now  like  a  dentist  or  a  doctor. 
People  go  to  him,  but  only  under  compulsion, 
although  it  would  sometimes  be  better  for  their 
interests  if  the  visit  had  not  been  postponed  so 
long.  Gone  forever  is  that  glorious  personality 
that  went  to  law  because  it  was  right.  No  one 
now  ever  fights  on  principle,  except  female 
litigants,  and  they  always  appear  in  person. 
The  country  gentleman  who  spent  a  fortune  in 
disputing  a  right  of  way  from  a  place  where  no 
one  lived  to  a  place  where  no  one  desired  to 
visit,  is  a  creature  of  the  past.  Nowadays  the 
neighbors  would  vote  him  a  ass,  and  the  result 
is  not  encouraging."  But  though  mistaken  in 
regard  to  some  of  his  ideas  expressed  in  the 
article,  yet  there  is  a  vast  amount  of  truth  in 
the  thought  in  the  following  passage:  "Profes- 
sionally it  requires  a  stronger  man  to  go,  and 
hundreds  linger  on,  against  their  better  judg- 
ment, doing  no  good  to  themselves  and  getting 
in  the  way  of  others  better  equipped  for  the 
struggle  (that  is  the  man's  own  fault),  sick  at 
heart,  waiting  for  the  chance  that  never  comes, 
or,  saddest  of  all,  comes  too  late,  to  one  who 
no  longer  has  the  spirit  for  its  capture.  The 
law's  delays  are  bad  for  the  suitor;  for  the 
barrister  they  are  a  question  of  professional  life 
or  death.  It  explains  why  a  barrister  in  general 
looks  ten  years  older  than  his  age  (which  is  by 
no  means  the  case)."  In  these  days,  we  too 
often  see  a  youth  in  college  or  in  school  with  a 
vague  intention  of  studying  law  and  with  little 
or  no  reflection  as  to  the  necessary  qualifications, 
and  with  no  thought  of  a  proper  selection  of 
preparatory  education  during  his  experience  at 

school  for  the  study  of  the  principles  of  law. 
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To  a  few,  indeed,  admission  to  the  bar  is  only 
a  way  to  an  idle  berth;  nominally  they  are  law- 
yers, actually  they  are  gentlemen  of  leisure; 
while  others  with  rigid  determination  and  fixed 
principles  struggle  on  with  no  success  in  their 
practice  and  with  no  hope  of  acheiving  even 
mediocrity.     The  law's  delays  are  with  them  a 
constant  and  living  curse  to  the  legal  profession. 
It  is  an  inclination  of  the  bar  which  permeates 
even  the  wisest  lawyers  of  the  day,  and  it  is 
with  a  dread  of  what  it  may  bring  that  we  con- 
template how  thoroughly  it  has  become  recog- 
nized by  the   public  and  how  little  effort  has 
been  made  by  the  profession  to  rid  itself  of  this 
fatality  which  will  evidently,  if  followed,  curse 
the  profession   with  a  blight  almost  impossible 
to  remove.     We  have  this  year  seen  the  most 
prominent  members  of  the  Constitutional  Con- 
vention, whose  experience  is  great  and  whose 
knowledge  of  existing  troubles  is  broad,  quibble 
over  the  way  of  relieving  the  Court  of  Appeals 
and  the  courts  of  appellate  jurisdiction,  and  re- 
fuse to  grant  a  remedy  or  concede  a  particle  to 
the  popular  demands  for  such  a  determination 
of  every  litigation  as  will  in  some  way  be  in  ac- 
cord with  the  business  interests  of  the  com- 
munity.    At   the  present  time  we  know   that 
there  are  many  lawyers  who  much  prefer  to  take 
the  little  relief  which  has  been  given  the  courts 
by  the  new  Judiciary  Article,  although  they  be- 
lieve that  in  many  respects  the  proposed  amend- 
ment fails  to  make  sufficient  progress.     To  the 
thoughtful  lawyer  the  result  of  crowding  the 
calendars  and  the  hopeless  delays  in  litigations 
are  apparent  and  have  brought  many  bad  re- 
sults.    In  the  first  place,  the  evil  encourages  the 
bringing  of  many  suits  as  an  advertisement  of 
the  attorney,  either  because  the  plaintiff  believes 
that  a  settlement  can  be  forced  or  because  a 
trial  is  only  a  faint,  distant  chance  that  will  only 
persuade  the  defendant  to  pay  something  to 
prevent  litigation,  which  he  knows  will  other- 
wise weary  and  harass  him  for  years  to  come. 
There  were  members  of  the  Constitutional  Con- 
vention who  were  thoroughly  imbued  with  the 
idea  that  a  decided  change  should  be  made  to 
remedy  existing  evils,  as  suggested  by  public 
opinion  but  most  of  the  lawyers  discouraged 
them  from  making  any  really  radical  and  neces- 
sary improvements.     Mr.  Louis  Marshall,  the 
father  of  the  present  Judiciary  Article,  does  not 
maintain  or  think  that  his  proposed  amendment 


is  the  best  for  the  interests  of  the  profession 
and  the  public  alike,  but  that  it  is  the  greatest 
concession  he  could  get  from  the  convention, 
composed  nearly  nine-tenths  of  lawyers  of 
ability,  experience  and  culture.  In  one  respect 
we  can  illustrate  this  failing  of  the  bar.  The 
present  money  limit  of  appeal  from  the  General 
Term  to  the  Court  of  Appeals  is  merely  an 
arbitrary  amount,  which  has  as  little  justice  as 
an  other  amount  would  have,  since  the  pro- 
verbial "  poor  widow,"  who  has  less  than  $500, 
in  the  litigation  is  cut  off  from  going  to  the 
Court  of  Appeals,  perhaps,  we  might  say,  from 
having  her  money  longer  tied  up  in  litigation. 
This  limit  of  appeal,  if  raised  to  meet  the  de- 
mands of  the  times,  would  have  as  much  justice 
in  it  as  the  former  amount;  but  the  injustice  of 
such  a  move  is  descried  by  the  distinguished 
members  of  the  legal  profession  because  "  the 
alleged  widow "  is  cut  off  from  her  remedy, 
while  in  reality  they  are  prevented  for  a  longer 
time  from  looking  after  the  "  alleged  interests  " 
of  the  widow.  If  the  appellate  courts  could 
promptly  perform  their  duties,  the  trial  courts 
could  be  so  increased  as  to  clear  the  calendars 
in  a  satisfactory  manner.  But  to  return  to  the 
"  An  Ordinary  Man."  Even  if  he  took  so 
pessimistic  a  view  of  the  bar,  we  think  he 
touched  a  reason  for  complaint  against  the  pro- 
fession, however  true  it  may  be  in  this  or  that 
place.  Until  lawyers  will  forget  their  individual 
interests  and  will  agree  upon  a  plan  and  a  sys- 
tem of  courts  to  quickly  and  easily  dispose  of 
causes,  we  do  not  hesitate  to  say  that  they  will 
lend  truth  to  the  last  allegation  suggested  by 
"  An  Ordinary  Man  "  against  the  "  Bar  as  a 
Profession. " 

The  New  York  State  Constitutional  Conven- 
tion, which  practically  ended  its  labors  on  Satur- 
day, September  22,  in  the  city  of  Albany,  N.  Y., 
have  made  a  record  in  the  number  of  amend- 
ments which  they  intend  to  submit  to  the  peo- 
ple, to  become,  with  their  approval,  the  funda- 
mental law  of  the  State.  The  great  defect  in 
the  convention  was  the  number  of  delegates. 
Experience  has  shown  that  in  al!  bodies  of  this 
kind  a  small  and  compact  number  can  faithfully 
represent  all  elements  of  the  people  of  the  State 
and  perform  their  labors  with  dispatch  and 
with  a  greater  chance  of  making  such  innova- 
tions as  the  changed  circumstances  of  society 
demand.     We  cannot  defend  the  principle  that 
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frequent  changes  or  "reforms"  of  the  law  are 
necessary,  though  it  must  be  acknowledged  that 
principles  of  justice  become  outlawed  by  reason 
of  the  changed  circumstances  and  relations  of 
society  and  the  state.  The  most  interesting  of 
the  proposed  amendments  to  us  is,  of  course, 
the  Judiciary  Article,  which  has  to  a  consider- 
able extent  been  commented  upon  in  these 
columns  and  has  been  reported  in  full  in  this 
journal.  The  only  changes  which  have  been 
made  since  our  report  was  published  are :  ist, 
the  number  of  judges  of  the  Court  of  Appeals; 
and  2nd,  the  abolition  of  the  provision  for  the 
second  division.  The  first  of  these  changes, 
keeping  the  number  of  judges  as  at  present, 
seven,  was  advocated  in  this  journal.  It  seems 
to  us,  though,  that  the  abolishment  of  the  second 
division  will  tend  only  to  make  another  delay 
of  three  or  four  more  years,  if  the  absolute 
necessity  of  such  a  court  arises.  The  article 
could  with  propriety  have  gone  much  further 
than  it  did  in  limiting  the  appeals  from  the 
General  Term  to  the  Court  of  Appeals,  but  it 
is  useless  to  go  further  into  a  discussion  on  this 
subject.  The  new  proposed  section  No.  18 
gives  the  right  to  recover  damages  for  injuries 
resulting  in  death,  and  provides  that  the 
amount  recoverable  shall  not  be  limited  by 
statute.  The  effect  of  this  law,  taking  away 
the  present  $5,000  limitation  in  cases  of  death 
caused  by  the  negligent  act  of  another,  is  hard 
to  decide.  Many  verdicts,  we  do  not  doubt, 
have  been  materially  increased  because  the  jury 
were  impressed  with  the  idea  that  the  $5,000 
limitation  was  the  amount  settled  by  law  to  be 
paid  rather  than  the  greatest  amount  that  could 
be  recovered.  In  many  instances,  no  doubt, 
verdicts  for  a  larger  amount  than  $5,000  will 
be  obtained,  but  in  the  average  case  we  do  not 
think  the  proposed  amendment  will  change  the 
amount  to  any  considerable  extent.  It  is  cer- 
tain that  in  very  few  cases  has  $5,000  been 
sufficient  for  the  loss  of  the  man  who  was  the 
means  of  support  of  his  family,  byt  from  this  it 
cannot  be  contended  that  the  amount  awarded 
by  any  jury  will  be  sufficient  to  gain  the  desired 
object.  It  is,  however,  a  practical  and  equit- 
able change  to  make,  and  one  which  will  un- 
doubtedly receive  the  approval  of  the  people, 
if  submitted  seperately.  The  apportionment 
measure,  providing  for  one  hundred  and  fifty 


assemblymen  and  fifty  senators,  aside  from  its 
political  character  is,  in  principle,  wrong.  The 
efficiency  of  the  present  Legislature,  or  of  any 
Legislature,  would  be  greatly  improved  by  de- 
creasing the  number  of  members,  and  it  has 
been  recognized  even  in  the  convention  by  the 
appointment  of  committees,  who  substantially 
performed  the  work  of  the  entire  body.  The 
court  of  impeachment  is  very  properly  stricken 
from  this  section  andplaced  in  the  legislative  arti- 
cle. Article  8,  section  7,  as  proposed,  will  make 
stockholders  of  banks  liable  to  the  full  amount 
of  their  stock  for  the  bank's  indebtedness. 
The  office  of  coroner  is  also  to  be  abolished 
as  a  constitutional  office  by  a  proposed  amend- 
ment to  the  Constitution.  The  question  of 
submission  of  these  amendments  to  the  people  is 
one  that  we  have  considerable  interest  in,  as  we 
thoroughly  believe  that  political  measures 
should  be  separated  from  those  questions  which 
are  generally  demanded.  In  other  words,  we 
are  anxious  to  have  such  measures  as  the  Judi- 
ciary Article,  the  proposed  amendment  taking 
away  the  $5,000  limitation  for  death  by  the 
negligent  act  of  another,  and  whatever  amend- 
ments do  not  have  a  political  feature,  submit- 
ted to  the  people  in  a  body.  We  needed  a 
change  so  badly  in  our  judiciary  system  that  the 
small  relief  given  by  the  proposed  amendment 
should  receive  the  approval  of  the  people;  and 
it  must  be  recalled  that  the  Judiciary  Article  of 
the  present  Constitution  was  the  only  one 
which  was  accepted  by  the  people  in  1867.  We 
think  that  no  indecent  brutality  of  false  senti- 
ment should  influence  the  convention  to  inter- 
mingle political  measures  with  those  which  are 
conceded  to  be  necessary  and  to  be  demanded 
by  the  people  at  large. 


In  this  issue  of  the  Journal  we  publish  a 
correspondence  between  Hon.  John  F.  Dillon, 
of  New  York  city,  and  Judge  Hukm  Chand, 
chief  judge  of  the  City  Court  of  Hyderabad 
Deccan,  India,  and  also  a  letter  from  Asutosh 
Mukhopadhyay,  of  Calcutta,  India.  Judge 
Chand  is  the  author  of  "Law  of  Res  Judicata," 
published  in  India,  and  which  has  been  very 
highly  spoken  of  by  English  jurists.  One  of 
the  most  interesting  facts  brought  out  by  this 
book  is  the  fact  that  Judge  Chand  has  most 
carefully  and  studiously  examined  American 
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decisions  and  text-books  in  the  preparation  of 
his  work.  The  Hon.  Sir  Alexander  Miller,  Kt, 
Q.  C.,  legal  member  of  the  viceroy's  council, 
says  of  the  work :  "  In  particular,  I  have  been 
very  much  struck  with  the  familiarity  shown  by 
the  author  with  the  American  decisions.  From 
the  peculiar  constitution  of  American  courts 
questions  of  this  nature,  and  the  cognate  ques- 
tions as  to  the  conflict  of  jurisdictions,  are 
much  more  numerous  there  than  they  are  with 
us,  and  the  United  States  judges  have  gone  into 
the  subject  with  reference  to  fundamental  prin- 
ciples with  a  thoroughness  that  seems  to  leave 
nothing  to  be  desired.  The  learned  author  has 
collected  and  digested  a  vast  mass  of  these 
judgments — 'opinions'  —  as  they  are  mod- 
estly termed  in  America,  and  presented  the  re- 
sult in  a  clear  and  interesting  form."  It  would 
seem  as  if  this  was  the  first  recognition  taken 
by  any  Indian  jurist  of  American  law  and  our 
decisions,  and  we  trust  that  they  will  become 
more  and  more  known  to  the  jurists  of  India, 
and  will  appeal  to  them  by  reason  of  their 
sound  doctrines  and  clear  enunciation. 


The  article  on  "  "Hie  International  Status 
of  a  Public  Vessel,"  by  Alexander  Porter 
Morse,  which  is  published  in  this  number  of 
the  Law  Journal,  was  suggested  by  the  claim 
of  an  asylum  by  a  certain  Salvadorian  on  board 
the  United  States  cruiser  Bennington.  Since 
the  article  was  written  Mr.  Morse  has  been 
nominated  by  the  President  and  confirmed  by 
the  Senate  as  agent  and  consul  on  the  part  of  the 
United  States  to  arbitrate  the  claims  of  the 
Venezuela  Steamship  Company  of  New  York 
against  the  government  of  Venezuela.  Mr. 
Morse  is  the  author  of  the  treatise  on  "  Citizen 
by  Birth  and  Naturalization,"  and  has  also 
written  for  the  Law  Journal  an  article  which 
had  the  honor  to  be  translated  into  French  and 
published  in  the  Revue  de  Droit  International, 
and  was  reviewedat  some  length,  in  the  German 
International  Law  Review. 


In  Jacks  v.  Lallis,  decided  in  the  Supreme 
Court  of  Indiana,  it  was  held  that  an  owner  of 
land  may  protect  it  by  embankments  from 
overflow  by  surface  water,  and  recover  dam- 
ages of  an  adjoining  owner  who  cuts  the  em- 
bankments for  the  purpose  of  allowing  the 
water  to  flow  off  his  own  land. 


THE  INTERNATIONAL  STATUS  OF  A  PUB- 
LIC VESSEL  IN  FOREIGN  WATERS- 

IT  is  an  essential  principle  of  sovereignty  that  a 
State  must  be  independent  of  external  control; 
and  that,  as  a  consequence,  it  should  possess  ex- 
clusive power  over  all  persons  and  property  witbio 
its  own  dominion.  Expressed  in  another  way,  it  is 
said  that  a  sovereign  State  has  exclusive  jurisdic- 
tion throughout  its  territorial  limits.  And  the  ter- 
ritorial limits  include  the  land  territory  wherever 
situate,  and  the  littoral  waters  for  a  distance  of 
three  miles.  The  relation  of  civilized  States  in  as- 
sociation, and  the  convenience,  if  not  necessity,  of 
international  life  and  commercial  interchange,  have 
resulted  in  customs  which  recognize  some  seeming 
exceptions  to  or  qualifications  of  the  principle.  Un- 
der a  custom,  which  in  the  dominant  States  has  the 
force  of  law,  the  sovereign,  and  the  diplomatic  rep- 
resentative of  a  foreign  State  and  a  public  vessel, 
are,  for  most  purposes,  conceived  to  be  wholly  ex- 
empt from  local  control  or  government.  There  is 
a  point,  however,  beyond  which  neither  the  sover- 
eign, the  diplomatic  representative,  nor  the  public 
ship  may  go  without  subjecting  himself  or  it  to  the 
control  of  the  State  in  whose  dominion  he  or  it 
may  temporarily  be.  The  custom  is  the  outcome  of 
an  express  or  implied  reciprocal  engagement  under 
which  States  make  certain  concessions  founded 
upon  considerations  of  mutual  convenience  and 
equity.  The  moment  the  mutual  convenience  and 
equity  disappear,  the  concession  may  well  be  re- 
garded as  withdrawn. 

An  instance  of  the  working  of  this  reciprocal  en- 
gagement until  the  mutual  convenience  and  equity 
had  disappeared  may  be  found  in  the  Diplomatic 
Correspondence  of  the  United  States  for  1863,  part 
11,  page  916.  It  is  to  be  borne  in  mind,  however, 
that  the  case  referred  to  occurred  during  the  exist- 
ence of  the  civil  war,  and  while  the  city  of  New 
Orleans  was  held  to  be  "  in  military  occupation." 

A  recent  international  episode,  the  conclusion  of 
which  has  not  yet  been  reached,  invites  discussion 
as  to  the  status  of  a  public  vessel  in  foreign  territo- 
rial waters.  The  reference  herein  is  to  the  asylum 
which  has  been  afforded  to  the  Vice-President  and 
some  of  the  officers  of  the  unsuccessful  party  in  S»n 
Salvador  on  the  United  States  cruiser  Bennington. 
The  persistent  efforts  of  the  successful  party,  now 
claiming  to  be  the  government,  to  secure  the  sur- 
render of  these  refugees  while  the  Bennington  was 
in  Salvadorian  waters,  and  their  continued  demand 
for  their  surrender  now  that  the  vessel  is  in  Ameri- 
can waters,  lends  peculiar  interest  to  the  discussion 
suggested  by  the  title  of  this  article. 

Upon  the  question  of  the  immunities  of  public 
vessels  in  foreign  waters,  there  has  been  among 
publicists  in  recent  years  a  substantial  agreement 
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that  in  time  of  peace  such  vessels  are  exempt  from 
the  ordinary  territorial  jurisdiction.  But  there  has 
been  from  time  to  time  diversity  of  views  as  to  the 
real  ground  upon  which  this  exemption  has  rested, 
as  well  as  in  respect  of  its  extent  and  character. 

Ferguson  (Manual  of  International  Law,  vol.  1, 
p.  138)  considers  the  principle  of  exterritoriality  as 
one  of  the  instances  of  the  modifications  of  the  sov- 
ereign right  of  jurisdiction.  He  says:  "Apart  from 
special  agreement  by  treaty,  the  established  usage 
and  comity  of  nations  have  acknowledge  complete 
exterritoriality  in  the  following  cases:  (1)  The  sov- 
ereign of  a  State  temporarily  sojourning  in  territory 
of  another  State  is  exempt  from  all  jurisdiction. 
(2)  Ambassadors  or  other  public  ministers,  while 
residing  in  the  territory,  are  not  amenable  to  local, 
civil  or  criminal  jurisdiction.  (3)  Foreign  armies 
and  vessels  of  war  or  the  public  vessels  of  a  friendly 
State,  when  passing  through  the  territorial  juris- 
diction or  sailing  or  anchoring  in  territorial  waters." 
+  *  *  "The  exemptions,  immunities  and  privi- 
leges granted  to  the  public  vessels  of  an  independ- 
ent State,  and  which  have  been  wrongly  ascribed  to 
the  fiction  of  extra-territoriality,  are  conceded  to 
the  public  vessels  by  virtue  of  their  being,  to  a  cer- 
tain extent,  regarded  as  representing  the  sovereign 
power  of  the  State.  In  other  words,  the  concession 
is  due  to  the  respect  which  the  sovereignty  of  a 
friendly  State  can  claim.  Thus,  reciprocally,  when 
any  public  vessel  is  within  the  territorial  waters  of 
a  foreign  sovereign  State,  the  relations  which  mu- 
tually exist  between  independent  States  must 
always  be  maintained  by  such  public  vessel  belong- 
ing to  a  friendly  power.  These  relations,  which  in 
no  circumstances  can  be  ignored,  entail  some  ex- 
ceptions from  the  general  rule  of  immunity  due  to 
public  vessels,  in  which  the  local  laws  prevail.  In 
these  cases,  to  avoid  conflict  of  jurisdiction,  when 
applying  the  local  laws,  the  concurrence  of  the 
State  to  which  the  public  vessel  belongs  is  expressly 
or  tacitly  implied;  and  such  jurisdiction  is  there- 
fore called  concurrent." 

This  naturally  brings  us  to  a  consideration  of  the 
terms  "  exterritoriality  "  and  the  phrase  "subject 
to  the  jurisdiction,"  which  occur  so  frequently  in 
intricate  controversies  in  international  law. 

Exterritoriality  is  defined  to  be  a  status  or  posi- 
tion, or  an  extension  of  municipal  law,  extra-terri- 
torium.  The  status  of  an  ambassador  is  a  status  by 
which  he  is  considered  as  being  extra-territorial, 
»".  «.,  outsiue  the  territory  in  which  his  residence  is 
locally  situated ;  and  the  action  of  Consular  Courts 
in  foreign  territory  is  an  extra-territorial  action  of 
such  court.  In  each  case  the  local  sovereign  admits 
the  exception  or  it  would  subsist  in  theory  only,  not 
in  practice.  The  Law  Magazine  and  Review,  London, 
February,  1894,  p.  82. 


The  phrase  "  subject  to  the  jurisdiction,"  as  usu- 
ally employed,  is  a  legal  expression;  and  jurisdic- 
tion, in  legal  phraseology,  is  defined  to  be  the 
power  to  hear  and  determine  a  cause.  It  is  coram 
judice  whenever  a  case  is  presented  which  brings 
this  power  into  action.  The  Arredondo  Case,  6 
Pet.  709.  It  having  been  seen  that  the  sovereign  is 
supreme  in  his  own  dominion,  he  must  necessarily 
possess  exclusive  jurisdiction  over  all  persons  and 
property  within  his  dominion ;  and  this  is  true  of 
land  territory  and  territorial  waters.  As  this  is  the 
rule,  any  exception  claimed  must  be  justified  by 
the  facts  in  a  given  case.  It  appears,  therefore, 
that  the  terms  "  exterritoriality  "  and  "  exemption 
from  jurisdiction,"  as  employed  in  this  relation, 
must  be  understood  in  a  restricted  or  figurative 
sense.  Possessing  the  power  of  jurisdiction,  it  re- 
mains for  the  sovereign  to  decide  whether,  in  all 
circumstances,  he  will  exercise  it. 

As  Sir  Henry  Maine  points  out:  "The  fiction  of 
exterritoriality  is  in  fact  founded  on  a  metaphor. 
A  man  in  a  foreign  country  or  a  ship  in  foreign 
waters  is  conceived  as  still  within  the  limits  of  the 
original  sovereignty  to  which  he  belonged.  Some- 
times it  has  been  said  the  ship  is  conceived  as  a  por- 
tion of  the  floating  sovereigu  State,  floating  in  the 
high  sea  or  elsewhere.  The  word  seems  to  have 
been  originally  used  to  describe  the  privileges  of 
ambassadors  in  foreign  States;  and  it  describes 
them  as  vividly  as  a  metaphor  can.  The  main 
drawback  to  the  use  of  such  metaphors  in  legal  dis- 
cussion is  that  men,  and  particularly  lawyers,  begin 
in  time  to  conceive  the  metaphor  as  having  an  ex- 
istence of  its  own,  and  they  make  it  the  starting 
point  for  new  inferences,  which  themselves  are 
often  metaphorical.  This  peculiarity  remarkably 
distinguished  another  employment  of  the  figure  of 
which  I  am  speaking.  The  jurists  of  some  nations 
contend  that  the  ships  of  a  State  are  exterritorial 
when  in  the  territorial  waters  of  another  State. 
This  is  again  denied  by  others,  and  various  very 
difficult  questions  have  arisen  in  quite  recent  times 
through  the  ambiguity  of  the  terms  employed." 
The  conclusion  reached  by  this  author  is  thus  ex- 
pressed: "  On  the  whole,  the  position  that  a  public 
ship,  flying  the  flag  of  the  sovereign  of  an  inde- 
pendent country,  is  under  the  law  of  that  country, 
even  when  in  the  territorial  waters  of  another  coun- 
try, is  accepted  by  the  courts  and  lawyers  of  the 
civilized  world.  But  a  distinction  is  drawn  be- 
tween acts  of  which  the  consequences  begin  and  end 
on  board  the  ship,  and  take  no  effect  externally  to 
her,  and  acts  done  on  her  which  have  an  external 
operation.  In  the  first  case  the  jurisdiction  of  the 
sovereign  to  whom  the  ship  belongs  is  exclusive. 
In  the  second,  the  sovereigu  in  whose  waters  the 
ship  is  lying  may  demand  redress  for  the  illegality, 
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but  it  must  be  demanded   from  the  government 
which  is  sovereign  owner  of  the  vessel." 

In  the  view  of  Sir  James  Stephen  (History  of 
Criminal  Law,  p.  47)  the  rule  of  exemption  from 
local  jurisdiction  rests  upon  the  following  grounds: 
" The  essence  of  the  privilege  of  ships  of  war  in 
foreign  territorial  waters  is  that  the  commanding 
officer  is  permitted  to  exercise  freely,  and  without 
interference  on  board  his  ship,  the  authority  which, 
by  the  law  of  bis  own  country,  he  has  over  the 
ship's  company.  This  permission  is  tacitly  given 
by  the  very  fact  that  the  ship  of  war  is  allowed  to 
enter  foreign  territorial  waters.  It  implies  an  un- 
dertaking on  the  part  of  the  local  sovereign  to 
abstain  from  all  interference  between  the  com- 
manding officer  and  the  ship's  company  brought  by 
him  into  the  territorial  waters,  for  if  there  were  no 
such  undertaking,  the  privilege  itself  might  be  ren- 
dered illusory  by  the  institution  of  inquiries  on  that 
result  of  which  the  commanding  officer's  authority 
over  the  ship's  company  would  depend." 

From  what  has  already  been  said,  it  will  appear 
that  the  exemption  from  the  jurisdiction  of  the  sov- 
ereign in  reference  to  public  vessels  constitutes  an 
exception  to  the  rule,  and  is  wisely  limited  to  the 
particulars  suggested.  It  is  in  point  of  fact  not  an 
absolute,  but  a  qualified  exemption  from  territorial 
sovereignty,  which  is,  or  should  be,  recognized  and 
respected  in  accordance  with  the  reciprocal  rights 
and  duties  of  the  sovereign  of  the  State  and  the 
sovereign  of  the  ship. 

The  case  of  the  Salvadorian  refugees,  who,  while 
fleeing  from  the  hot  pursuit  of  successful  rivals, 
reached  the  decks  of  the  United  States  cruiser  Ben- 
nington while  lying  in  the  waters  of  San  Salvador, 
is  full  of  suggestion  of  nice  questions  under  the  as- 
pect of  international  law.  So  far  as  the  principal 
facts  have  been  made  public  up  to  this  time  the 
defeated  "revolutionists"  fled  from  a  battle-field 
in  their  own  country  to  the  deck  of  a  foreign  ship 
of  war  lying  in  its  waters,  and  claiming  to  be  "  po- 
litical refugees,"  invoked  the  protection  of  the  for- 
eign flag.  For  more  than  a  century  human  beings 
under  these  circumstances  have  been  received  on 
English  and  American  ships,  and  have  been  held 
entitled,  upon  grounds  of  humanity,  to  at  least 
temporary  protection  from  sudden  violence.  They 
have  been  considered  in  such  a  situation  entitled  to 
the  shelter  of  the  flag  so  long  as  the  commanding 
officer  or  his  sovereign  regards  them  as  "  political 
refugees."  Shortly  after  their  arrival  on  the  Ben- 
nington a  demand  was  made  upon  the  commanding 
officer  by  the  representatives  of  the  successful  revo- 
lutionists, who  claimed  to  be  the  then  government 
of  the  State  of  San  Salvador.  This  demand  was  re- 
fused. A  further  demand  for  their  surrender  was 
made    on    the    ground    that    the    fugitives   were 


"criminals,"  or  were  charged  by  the  de  facto  gov- 
ernment with  being  "criminals,"  and  that  as  such 
they  were  extraditable  under  the  provisions  of  the 
treaty  between  San  Salvador  and  the  United  States. 
But  the  surrender  was  still  refused,  on  grounds  that 
appear  to  have  been  satisfactory  to  the  sovereign  of 
the  ship;  and  thereafter  the  Bennington  departed 
from  the  territorial  waters  of  San  Salvador,  carry- 
ing away  the  refugee  Salvadorian  revolutionists.  It 
is  to  be  borne  in  mind  that  so  far  as  the  facts'  have 
yet  appeared,  the  commanding  officer  lent  no  aid  or 
encouragement  to  the  fugitives  to  board  his  ship; 
and  that  his  attitude  since  has  simply  been  one  of 
acquiescence  in  a  situation  which  he  had  no  agency 
in  creating.  Latterly,  his  position  and  the  depart- 
ure of  the  ship  for  a  home  port  seem  to  have  been 
dictated  by  instructions  from  his  government, 
transmitted  by  the  most  expeditious  methods,  with 
special  reference  to  the  emergency.  At  this  writing 
the  press  news  indicates  that  the  Bennington  has, 
by  orders  from  the  Executive  Department,  been 
stopped  outside  the  three-mile  limit  until  warrants 
for  the  arrest  of  Ezeta  and  his  companions,  which 
have  been  dispatched  from  Washington,  reach  San 
Francisco.  This  proceeding,  under  provisions  of 
the  extradition  treaty  between  San  Salvador  and  the 
United  States,  will  put  a  uew  phase  on  this  interna- 
tional incident,  and  will  no  doubt  develop  an  inter- 
esting and  instructive  discussion  of  the  merits  of 
the  whole  case. 

Alexander  Porter  Mouse. 

Wabhhtoton,  D.  C,  August  16,  1884. 


The  English  law  courts  have  formally  decided 
that  a  wife  is  not  a  necessity  of  life,  but  a  luxury. 
There  have  been  a  good  many  breach  of  promise 
suits  before  the  courts  lately,  and  in  two  prominent 
ones  the  defense  was  set  up  that  the  contract  was 
invalid  because  the  contracting  parties  were  minors 
when  it  was  made,  and  that  no  contract  made  by  a 
minor  is  binding  at  law,  except  it  be  for  a  "  neces- 
sity." In  one  case  the  defense  failed  because  the 
contract  was  renewed  after  the  youth  attained  his 
majority,  but  in  the  other  case  the  young  fellow  got 
off,  the  court  deciding  that  a  wife  could  not  be  con- 
sidered a  necessity. — Often  Bag. 

Litigation  must  be  rather  thirsty  work,  remarks 
the  Westminster  Gazette.  A  correspondent  assures 
us,  upon  the  authority  of  a  publican  in  a  large  way 
of  business  in  the  vicinity  of  the  Law  Courts,  that 
during  the  ten  weeks  covered  by  the  long  vacation 
most  of  the  keepers  of  restaurants  and  public  houses 
within  easy  reach  of  the  High  Courts  of  Justice 
drop  upon  an  average  from  thirty  to  forty  per  cent 
of  their  regular  weekly  income. 
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CONTRACTSOF  INFANTS. 

1HE  term  "  Infants,"  in  legal  contemplation,  com- 
prehends all  persons,  females  as  well  as  males, 
who  have  not  attained  the  age  of  absolute  majority, 
and  therefore  subject  to  certain  disabilities  which, 
as  a  matter  of  fact,  are  privileges,  designed  for  their 
own  benefit  and  protection ;  and  the  general  effect 
of  these  disabilities  is  to  preclude  them  from  bind- 
ing themselves  absolutely  and  irrevocably  by  con- 
tract. The  period  of  full  age  or  legal  maturity, 
which  is  merely  arbitrary,  and  jurit  potitivi,  varies 
widely  in  different  countries,  as  do  also  the  dis- 
abilities and  incapacities  attaching  to  infancy ;  but 
the  general  principle,  I  believe,  remains  the  same. 

The  common  law  of  England,  from  the  remotest 
times,  has  fixed  the  age  of  twenty-one  as  the  period  of 
full  majority,  for  both  sexes,  at  which  an  absolute  and 
unlimited  legal  ability  to  contract  shall  commence ; 
or  perhaps  it  may  be  more  accurately  asserted,  that 
at  this  period  the  protection  accorded  to  infants,  by 
reason  of  their  imbecility  and  indiscretion,  against 
improvident  bargains  and  the  artifices  of  crafty  and 
designing  persons  ceases.  By  the  Roman  law,  full 
age  is  fixed  at  twenty-five  years,  and  this  rule  pre- 
vails generally  on  the  continent  of  Europe.  By  the 
French  Civil  Code,  the  age  of  full  capacity  is  twenty- 
one  years,  except  that  twenty-five  years  is  the 
majority  for  contracting  marriage  without  paternal 
acquiescence,  by  the  male,  and  twenty-one  years  by 
the  female.  But  in  all  civilized  countries,  and  by 
all  codes,  a  certain  definite  age  is  established  as  the 
period  when  all  persons  shall  acquire  a  full  and  com- 
plete power  to  make  contracts,  and  to  assume  a 
reciprocal  liability  upon  them,  and  before  which, 
out  of  regard  for  the  immaturity  of  judgment  and 
discernment,  the  susceptibility  to  undue  influence, 
and  the  trusting  spirit  of  youth,  the  law  interposes 
to  shield  and  defend  them  against  the  fraud  and 
imposition  of  others  of  more  experience  and  riper 
years,  by  restricting  their  liabilities,  and  empower- 
ing them  to  gainsay  and  annul  their  contracts. 
True  it  is,  that  the  intellectual  powers  and  faculties 
of  different  persons  are  developed  and  matured  at 
different  periods,  and  in  many  cases  can  be  scarcely 
said  to  be  ever  developed;  but  some  arbitrary  rule, 
defining  a  specific  time  as  the  age  of  majority,  be- 
comes a  tine  qua  non,  nature  assigning  no  precise 
and  uniform  period  at  which  the  disability  of  in- 
fancy shall  terminate,  yet  clearly  indicating  that 
there  must  be  some  such  period,  in  order  to  prevent 
endless  litigation,  doubt,  uncertainty  and  confusion. 

The  selection  of  twenty-one,  in  preference  to  any 
other  period,  by  the  common  law,  as  the  age  of  ab- 
solute majority,  has  been  thought  by  some  learned 
text-writers  to  have  originated  in  the  feudal  law, 
which  regarded  the  subject  as  first  physically  capa- 
ble at  that  age,  if  a  male,  of  doing  knight-service, 


and  following  his  lord  to  the  wars;  and  if  a  female, 
not  prior  to  her  arrival  at  a  suitable  age  to  marry 
any  one,  upon  whom  would  devolve  those  duties. 
But  the  suggestion  thrown  out  by  Sir  William 
Blackstone,  namely,  that  this  rule  was  in  all  prob- 
ability copied  from  the  old  Saxon  Constitution  on 
the  continent,  which  extended  the  age  of  minority 
"ad  annum  vigesimum  primum,  et  eo  usque  juctmes 
tub  tutelam  reponunt,"  seems  to  be  much  more  plaus- 
ible. 

The  law  takes  no  cognizance  of  the  acts  or  contracts 
of  individuals  under  seven  years  of  age,  whether 
they  be  civil  or  criminal.  After  seven  years,  any 
person  may  be  capitally  punished  and  may  enter 
into  voidable  contracts;  after  fourteen  years,  which 
is  the  age  of  discretion,  any  person  may  become  an 
executor  or  administrator,  make  a  will  of  his  per- 
sonalty, and  choose  or  nominate  his  own  guardian; 
and  at  the  common  law  a  male  at  the  age  of  four- 
teen years  may  consent  to  marry,  and  may  at  that 
age  disagree  to  and  abolish  a  marriage  he  may  have 
contracted  at  any  time  antecedently.  But  it  is  a 
well-settled  and  familiar  rule  of  law  that  until  a 
person  is  twenty-one  years  old,  he  is  an  infant  or 
minor,  and  in  general  is  not  bound  by  his  covenants 
or  contracts.  Anterior  to  his  attainment  of  this  age, 
the  law  presumes  his  faculties  to  be  immature,  un- 
disciplined, and  incompetent  to  guard  against 
artifice  and  subtlety,  and  therefore  extends  to  all 
contracts  previously  made  by  him  its  protection  and 
guardianship. 

Now  prima  facie  to  adopt  such  a  rule  as  this, 
seems  not  only  arbitrary,  but  grossly  unjust.  It  is 
contrary  to  our  knowledge  of  human  nature,  that 
all  infants  are  incapable  of  intelligently  and  pru- 
dently entering  into  engagements  and  assuming 
burdens. 

They  show  us  with  no  degree  of  minuteness,  as 
we  draw  the  extremes  together,  at  what  periods, 
and  how  much,  and  how,  the  differences  dwindle, 
and  where  the  two  blend.  But  the  law  must  pre- 
scribe some  age  at  which  an  unconditional  ability 
to  contract  shall  begin,  and  probably  twenty-one 
years  is  as  meet  as  any  other.  The  reason  for  such 
a  limitation  is  the  importance  of  protecting  children 
from  improvident  engagements,  and  in  order  to  en- 
able this  to  be  done  effectively,  some  arbitrary  limit 
must  necessarily  be  assigned  and  held  to  inexorably. 
But,  at  the  same  time — constituting  one  of  the  com- 
munity— possessed  of  an  actual  capacity  increasing 
with  years,  and  not  always  being  duly  cared  for  by 
parents,  an  infant  must,  both  for  his  own  and  the 
public  good,  be  endowed  likewise  with  some  legal 
capacity.  But  with  how  much  and  what  t  Nature 
has  supplied  us  with  no  precise  answer  to  this  im- 
portant query,  and  the  decisions  of  the  courts  upon 
it  are  in  a  degre.0,  both  indistinct  and  discordant. 
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There  are  propositions  reasonably  clear  and  pretty 
uniformly  held  in  adjudication ;  but  in  its  entirety, 
the  law  of  infancy  is  very  much  at  sea — more  so, 
peradventure,  than  any  other  branch  of  our  juris- 
prudence. It  has  been  changed  in  a  great  measure 
by  the  courts  from  age  to  age,  and  the  manifest 
tendency  of  the  later  decisions,  is  to  enlarge  the 
liabilities  and  obligations  of  infants,  and  in  the  lan- 
guage recently  employed  by  an  eminent  American 
judge,  "  to  deprive  them  of  that  extraordinary  legal 
ability  to  rob  others,  which,"  as  he  asserts,  "they 
have  so  long  enjoyed."  The  following  propositions 
in  respect  of  their  contracts  seem  to  have  generally 
passed  current,  and  may  be  deemed  on  the  whole 
to  be  sound,  at  least  in  principle. 

Contracts  Which  are  Void. 
In  the  first  place,  if  the  contracts  be  plainly 
ruinous  to  the  interests  of  the  infant,  and  can  only 
operate  to  his  disadvantage  or  hurt,  they  are  void  in 
toto,  and  incapable  of  resuscitation  by  ratification ; 
for  in  such  case,  the  presumption  is  almost  irresisti- 
ble, that  he  has  been  overreached  in  the  transaction 
or  that  some  unfair  advantage  has  been  exerted. 
The  only  difference  in  this  respect  between  the  con- 
tracts of  adults  and  persons  of  nonage,  is  that  in 
the  one  case  injury  is  only  evidence  of  imposition 
and  deception,  whereas  in  the  other  it  is  allowed  as 
an  irrebuttable  presumption  thereof,  because  of  the 
inexperience,  intellectual  deficiency,  and  unripe 
judgment  of  the  infant.  Infants  are  studiously 
cherished  and  upheld  by  the  law  in  all  things  which 
are  for  their  benefit,  and  saved  from  being  pre- 
judiced by  any  thing  to  thoir  disadvantage.  Thus  a 
bond  executed  by  an  infant  as  surety  for  the  debt 
of  another  has  been  repeatedly  held  by  the  courts 
to  bo  absolutely  void,  because  obviously  detrimental 
to  his  interests.  Also,  a  will  of  lands  made  by  an 
infant;  an  infant's  conveyance  of  land  by  way  of 
gift  or  without  consideration;  a  confession  of  a 
judgment  against  an  infant,  and  his  'cognovit  for 
the  same  purpose,  although  the  action  was  wholly 
for  necessaries ;  his  bond  or  any  other  undertaking 
with  a  penalty,  for  securing  the  payment  of  money 
with  interest;  his  release  of  his  legacy  or  distribu- 
tive share  in  an  estate;  a  release  made  by  a  minor  to 
his  guardian,  which  affords  the  latter  more  protec- 
tion than  a  receipt;  a  mortgage  by  an  infant  wife 
of  her  reversionary  interest,  for  the  purpose  of 
securing  the  debts  of  a  partnership  in  which  her 
husband  was  a  partner;  a  promissory  note  executed 
by  an  infant  as  a  simple  surety;  and  an  assignment 
in  trust  for  the  benefit  of  creditors  by  an  infant.  In 
each  of  these  cases,  the  infant  is  calle.d  upon  to  be- 
come the  party  to  some  undertaking  substantially 
for  the  benefit  of  another,  and  manifestly  unbene- 
ficial  to  himself.  Whether  leases  for  years  made  by 
an  infant,  without  the  reservation  of  rent,  are  void- 


able or  void,  is  a  vexed  question;  but  if  rent  is  re- 
served, they  are  only  voidable.  But  a  release  of 
debts  by  an  infant  executor  has  been  held  abso- 
lutely void,  for  the  reason  that  administration  is  only 
committed  to  the  infant  tub  modo,  and  his  power  in 
the  premises  does  not  extend  to  the  release  of  debts, 
though  he  may  give  a  valid  acquittance  when  they 
are  paid.  And  so,  another  contract  which  has  been 
thus  judicially  stigmatized,  is  a  one-sided  agree- 
ment, by  which  the  infant  is  compelled  to  serve  at 
all  times  during  the  term,  but  leaves  the  master  free 
to  stop  his  work  ad  libitum,  and  retain  the  wages 
during  the  stoppage  —  manifestly  inequitable  and 
not  for  the  infant's  advantage  or  profit. 

Furthermore,  it  is  declared  in  many  adjudicated 
cases,  and  in  the  elementary  books,  and  as  far  as  I 
can  learn,  without  a  dissenting  opinion,  or  a  con- 
tradictory authority,  that  a  power  of  attorney  under 
seal,  or  the  authorization  of  an  attorney  in  any  form 
whatsoever  to  appear  for  him  in  court,  or  any  letter 
of  attorney,  indeed,  the  appointment  or  creation  of 
an  agent  of  any  kind,  by  an  infant,  is  absolutely 
null.  And  this  rule  seems  to  be  in  consonance  with 
reason  and  common  sense.  The  constitution  of  an 
attorney  by  a  person  whose  acts  are  in  their  nature 
voidable,  is  repugnant,  incompatible  and  impossi- 
ble; because  it  is  imparting  a  right  which  the 
principal  himself  does  not  possess  —  that  of  doing 
valid  and  binding  acts.  If  the  acts  when  done  by 
the  attorney  remain  voidable  at  the  election  of  the 
infant,  the  power  of  attorney  is  not  operative  ac- 
cording to  its  terms;  if  they  are  binding  and  obli- 
gatory upon  the  infant,  then  he  has  done  through 
the  instrumentality  of  another  what  he  could  not 
have  done  directly;  to- wit,  valid  and  binding  acts. 
The  fundamental  principle  of  the  law  respecting 
minors  requires  that  the  infant  should  have  the 
power  of  affirming  such  acts  done  by  the  attorney 
as  he  may  see  fit,  and  avoiding  others  at  his  elec- 
tion; but  this  involves  an  immediate  contradiction; 
for  to  possess  the  right  of  availing  himself  of  any  of 
the  acts  whatever,  he  must  ratify  the  power  of  at- 
torney, and  if  he  ratifies  the  power,  everything  that 
was  done  under  and  by  virtue  of  it  is  confirmed.  If 
he  affirms  part  of  a  transaction,  he  to  irutante  con- 
firms the  entire  transaction.  Ergo,  it  is  obvious, 
that  such  personal  aud  discretionary  legal  capacity 
as  an  infant  is  vested  with,  is,  in  its  very  nature  in- 
capable of  delegation ;  and  the  rule  that  an  infant 
cannot  appoint  an  attorney  or  agent  is  perhaps  not 
an  arbitrary  or  accidental  exception  to  the  general 
rule,  that  the  deeds  of  infants  are  only  voidable, 
but  a  direct,  logical  and  necessary  consequence  of 
that  rule.  But  whether  the  considerations  sug- 
gested as  the  foundation  or  basis  of  this  rule  be 
satisfactory  or  not,  the  rule,  nevertheless,  is  estab 
lished  by  a  conclusive  preponderance  of   authority. 
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Accordingly,  it  has  from  time  to  time  been  held 
that  a  power  of  attorney  by  an  infant  to  sell  land  is 
absolutely  void,  and  a  sale  made  under  such  a 
power  does  not  confer  even  an  inchoate  title.  So, 
also,  a  warrant  of  attorney  by  an  infant  to  confess  a 
judgment  has  been  held  void,  and  a  judgment  en- 
tered in  virtue  of  such  warrant  of  attorney  was  set 
aside  on  motion.  And  it  seems  to  be  of  no  manner 
of  importance  what  the  circumstances  are  under 
which  the  bond  is  given,  for  the  warrant  is  clearly 
void;  and  the  judgment  will  always  be  vacated 
upon  .infancy  being  shown. 

Other  instances  of  contracts  and  acts  of  infants 
which  have  been  held  void  by  the  courts,  might  be 
enumerated,  but,  in  the  writer's  opinion,  they  would 
shed  no  additional  light  on  the  subject.  The  ques- 
tion what  acts  and  contracts  of  an  infant  are  abso- 
lutely void  and  what  only  voidable,  is  in  many 
cases  a  nice  one,  and  one  upon  which  there  is  a  very 
considerable  diversity  of  opinion  in  different  tribu- 
nals. Each  case  that  arises  must  be  decided  ac- 
cording to  its  own  circumstances.  And  it  is  the  ex- 
clusive office  or  province  of  the  court  to  determine 
what  is  to  be  considered  so  prejudicial  as  to  render 
the  contract  void,  and  what  circumstances  show  a 
semblance  of  benefit  sufficient  to  make  it  voidable. 
The  tendency  of  some  of  the  modern  decisions,  and 
the  opinions  of  some  of  the  elementary  writers,  are 
in  favor  of  considering  all  of  the  acts  and  contracts 
of  infants,  with  the  single  exception  of  an  infant's 
power  of  attorney  or  appointment  of  an  agent,  as 
voidable,  and  susceptible  of  ratification  or  abroga- 
tion, as  their  own  views  of  their  interests  may  lead 
them  to  elect,  when  they  become  of  age  and  nui 
jurU. 

But  it  appears  that  no  accurate  test  has  been 
propounded  to  determine  this  point.  The  authori- 
ties seem  rather  to  decide  individual  cases  than  to 
give  a  comprehensive  and  intelligible  rule ;  yet  in 
well-nigh  all,  and  from  the  earliest,  I  find  it  laid 
down,  that  where  the  court  can  pronounce  the  con- 
tract of  an  infant  to  be  to  his  detriment,  or  in  no 
event  possible  to  be  for  his  advantage  or  benefit,  it 
is  in  law  absolutely  void.  And  although  this  doc- 
trine may  in  some  cases  be  found  difficult  of  appli- 
cation, no  just  reason  occurs  to  the  writer  why  it 
should  not  as  formerly  be  strictly  adhered  to,  and 
applied  where  the  court  can  foresee  that  the  conse- 
quences will  be  certainly  and  unequivocally  r'rght. 
If,  in  a  particular  instance,  the  interests  of  the  in- 
fant will  compel  him  to  disaffirm  and  repudiate  the 
contract  when  he  arrives  at  his  majority  or  before, 
thus  rendering  it  void  ah  initio,  surely  it  is  but  a 
beneficient  administration  of  justice  for  the  court 
to  speak  now  the  truth,  the  utterance  of  which  can 
only  be  postponed,  and  prevent  the  loss  and  damage 
which  may  arise  from  delay. 


Contracts  Which  arb  Only  Voidable. 

In  the  second  place,  if  the  contracts  are  of  an  am- 
biguous and  uncertain  nature,  as  to  benefit  or  in- 
jury, they  are  only  voidable,  and  may  be  affirmed 
or  renounced  by  the  infant  without  any  new  con- 
sideration, during  minority,  at  the  expiration  of  the 
term  of  his  infancy,  or  within  a  reasonable  time 
thereafter.  For,  inasmuch  as  the  privilege  of  in- 
fants is  afforded  by  the  law  only  as  a  security 
against  the  fraud,  imposition  and  knavery  of  others 
to  which  they  are  peculiarly  open  by  reason  of  their 
ignorance  and  inexperience,  it  does  not  render 
those  contracts  void  which  may  manifestly  inure  to 
the  benefit  of  the  infant,  and  may  perchance  be  in- 
tended by  the  other  party  as  an  advantage  to  him. 
Practically,  most  contracts  which  may  be  entered 
into  by  an  infant  are  of  this  sort ;  for  it  is  the  policy 
of  the  law  not  to  encumber  and  embarrass  his  free 
action  by  disabilities,  but  to  allow  him  the  right  to 
waive  his  ultimate  decision  upon  a  dubious  question 
of  advantage,  until  he  shall  be  of  mature  age,  and 
placed  on  a  footing  similar  to  that  of  the  other  con- 
tracting party,  llis  own  power  of  deciding  the 
question  of  benefit  is  not  extinguished,  save  only  in 
cases  which  are,  of  necessity,  prejudicial  to  his  in- 
terests; but  with  rcferetice  to  all  questions  which 
may  operate  to  his  advantage,  he  has  the  undenia- 
ble right  to  ratify  them  as  soon  as  he  is  presumed 
to  be  able  so  to  do.  And  all  that  is  necessary  is, 
that  an  infant,  after  reaching  his  majority,  should 
expressly  agree  to  ratify  his  contract  by  words,  oral 
or  in  writing,  or  by  acts  which  betoken  a  recogni- 
tion and  a  confirmation  of  his  promise.  The  prin- 
ciple is,  that  the  ratification  is  a  waiver  of  the  right 
which  the  law  has  given  to  rely  on  the  defense  of 
infancy;  such  waiver  is  a  thing  quite  separate  and 
distinct  from  the  contract  itself;  and,  under  the 
rules  of  the  unwritten  law,  it  need  never,  to  be  effi- 
cacious, be  under  seal,  or  in  writing,  or  founded  on 
a  consideration.  But  if,  apropos,  the  ratification  be 
extracted  from  the  infant  by  fraud,  or  if  he  be  in- 
duced to  make  it  under  a  mistake,  or  through  fear, 
or  duress,  or  in  ignorance  of  his  legal  rights  in  the 
premises,  it  is  null  and  void. 

With  regard  to  the  time  for  the  avoidance  of  con- 
tracts by  infants,  there  seems  to  be  a  distinction 
taken  between  contracts  which  pertain  to  real  prop- 
erty and  contracts  concerning  personalty.  Till  a 
comparatively  recent  date,  there  was  great  discrep- 
ancy in  the  decisions  on  the  subject ;  but  the  adju- 
dicated cases  in  the  present  age  seem  to  establish 
clearly  the  doctrine  that  when  an  infant  has  con- 
veyed real  estate  he  cannot  affirm  or  avoid  his  con- 
veyance on  the  ground  of  infancy  until  he  has 
arrived  at  the  age  of  majority;  but  his  sale  or  ex- 
change of  personal  property,  or  contract  for  such 


210 


THE  ALBANY  LAW  JOURNAL. 


sale  or  exchange,  may  be  rescinded  by  him  at  any 
time  during  minority;  and  when  the  transaction  is 
thus  avoided,  the  title  to  the  property  revests  in 
the  infant  forthwith.  This  distinction  seems  to  be 
recognized  out  of  regard  to  the  infant's  benefit  and 
protection ;  to  enable  him  to  recover  personal  prop- 
erty before  it  is  lost,  or  to  avoid  immediate  conse- 
quences of  his  contracts,  while  land  may  be  recovered 
at  any  time.  Besides,  the  infant  is  amply  protected 
while  his  infancy  lusts  by  his  right  to  enter  person- 
ally and  take  the  profits,  or  to  apply  by  his  guardian 
to  a  court  of  equity  for  a  receiver  to  collect  the 
rents  and  profits ;  whereas  personal  property  would 
oftentimes  be  utterly  lost  if  one  could  not  trace  out 
and  recover  it  until  he  became  of  age.  But  to  re- 
pudiate one's  general  contract  while  yet  an  infant, 
so  as  to  gain  an  unfair  advautage,  is  not  usually 
permitted;  the  court  requires  his  decision  to  be  de- 
ferred, if  practicable,  until  he  arrives  at  the  age  of 
legal  maturity. 

Many  contracts  once  deemed  absolutely  void  are 
now  relegated  to  the  class  of  voidable,  and  subject 
to  the  infant's  option,  before  or  within  a  reasonable 
time  after  his  arrival  at  full  age,  either  to  affirm  or 
disallow  thein.  Thus,  by  virtue  of  this  relaxation, 
a  promissory  note  or  a  bill  of  exchange  made  by  an 
infant,  which  was  for  a  long  time  considered  to  be 
null,  is  now  held  by  all  the  courts  to  be  merely 
voidable,  and  the  same  is  true  of  an  account  stated, 
which  in  olden  times  was  held  to  be  absolutely 
void,  is  now  only  voidable,  and  may  be  ratified  by 
the  infant  on  his  reaching  majority;  and  if  he  do 
so  ratify  it,  an  action  of  debt,  as  well  as  of  assump- 
sit, may  be  maintained  upon  it  against  him. 

The  law  so  far  protects  him,  in  this  class  of  con- 
tracts, as  to  afford  him  an  oppurtunity,  after  the 
expiration  of  the  period  of  disability,  to  consider 
his  bargain,  its  probable  tendency  and  effect,  to  re- 
view the  circumstances  under  which  it  was  made, 
and  having  weighed  its  advantages  and  disadvant- 
ages, to  ratify  or  avoid  it.  It  remains  a  legal  sub- 
stratum for  a  future  assent,  until  .avoided;  and  if, 
instead  of  avoiding,  he  confirm  it  when  he  has  legal 
capacity  to  make  a  contract,  it  is  in  all  respects 
like  a  contract  made  by  an  adult.  The  ratification 
imparts  life  and  validity  to  the  old  promise,  and  if 
the  contract  be  enforced  at  law,  it  will  be  by  an 
action  on  the  original  agreement,  and  not  on  the 
ratification.  The  cases  upon  this  branch  of  the  sub- 
ject, as  elsewhere  intimated,  are  quite  multitudinous, 
and  little  will  be  attempted  here  more  than  to  enu- 
merate a  few  of  them.  Deeds  of  conveyance,  mort- 
gages, real  and  chattel,  are  held  voidable  and  not 
void.  So  are  all  of  an  infant's  partnership  agree- 
ments; his  exchanges  and  sales  of  property;  his 
promises  to  marry,  to  go  as  a  mariner  on  a  whaling 
voyage,  or  to  work  on  land;  his  indentures  of  ap- 


prenticeship, and  other  contracts  of  service;  his 
transfer  of  a  note  to  an  endorsee  for  a  valuable  con- 
sideration; an  infant's  compromise  of  a  suit;  bis 
assignment  of  a  debt;  his  contract  for  the  charter 
of  a  vessel ;  and  numerous  others  which  it  is  need- 
less to  mention.  And  it  is  immaterial  whether  the 
form  of  the  undertaking  is  a  bond,  deed,  or  other  ■ 
specialty,  or  an  agreement  not  under  seal,  if  not 
palpably  of  an  unbeneficial  or  pernicious  char- 
acter; all  nowadays  being  assigned  to  the  cate- 
gory of  voidable  contracts.  But  the  deed  of  an 
infant  feme  covert  under  the  common  law  rules  ap- 
pears to  be  null  and  void ;  this,  however,  is  plainly 
because  of  her  coverture  —  not  her  infancy.  In  the 
greater  number  of  our  States,  wives  have  a  statutory 
authority  to  convey  their  lands  by  deed  executed 
jointly  with  their  husbands;  or,  in  some  of  them, 
alone ;  under  which  circumstances,  the  deed  of  an 
infant/em*  covert  —  the  disability  of  coverture  being 
thus  removed  —  is  only  voidable. 

There  is  wide  distinction  between  an  infant's 
mere  executory  promises  and  those  which  are  fully 
executed ;  the  latter  being  in  many  cases  wholly 
irrevocable,  but  seldom  or  never  the  former,  except 
where  created  by  law.  An  infant  may  not  only  re- 
fuse to  perform  his  executory  contracts  during  his 
minority,  but  he  may  repudiate  them  when  he  attains 
his  majority,  and  leave  the  other  party  remediless. 
Thus,  if  an  infant  undertakes  to  do  a  certain  act,  and 
receives  a  certain  sura  of  money  therefor  in  advance, 
he  cannot  be  compelled  to  perform  his  promise  after 
he  has  parted  with  tho  consideration,  nor  can  the 
money  be  recovered  from  him.  And  so,  if  he  bor- 
rows money  and  expends  it,  or  purchases  goods  and 
sells  them,  or  consumes  them,  or  makes  a  prorais- 
sory^note,  he  cannot  be  driven  to  pay,  even  though 
he  has  received  all  the  benefit  thereof.  In  such 
cases  the  infant  or  quondam  infant  is  under  no  con- 
ditions or  limitations  in  asserting  the  invalidity  of 
the  contract.  Being  voidable,  and  he  making  timely 
election  to  avoid  it  by  pleading  his  minority,  his 
defense,  if  sustained  by  proof,  will  always  prevail. 
He  need  not  tender  back  any  thing  he  may  have 
acquired  or  received  under  the  contract.  The  most 
that  can  be  required  of  him  is,  that  if  he  retained 
and  held  all  or  any  part  of  what  he  received  under 
the  contract  until  he  reached  the  age  of  twenty-one, 
then,  on  demand  or  suit,  he  can  be  held  to  account 
for  it.  But  where  a  contract  is  completely  executed, 
and  it  appears  that  it  was  beneficial  to  the  infant, 
and  was  entered  into  bona  fide,  the  infant  cannot 
rescind  it,  unless  he  can  place  the  other  party  m 
statu  guo.  Thus,  where  money  and  articles  and 
outfit  were  advanced  to  an  infant  to  enable  him  to 
go  to  California  and  labor,  the  infant  promising  and 
agreeing,  with  the  consensus  and  approval  o,f  his 
father,  to  give  as  compensation  therefor  one-third 
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of  all  the  avails  of  his  labor  during  his  absence,  and 
a  settlement  being  accordingly  made  and  the  money 
paid  over;  it  was  held  that  the  infant  could  not  re- 
voke the  agreement  and  recover  the  sura  paid,  de- 
ducting therefrom  the  money  advanced  and  the 
value  of  the  outfit;  the  whole  circumstances  show- 
ing the  contract  to  be  perfectly  fair  and  reasonable 
and  beneficial  to  the  infant,  and  the  proposed 
arrangements  not  being  such  as  would  put  the 
other  party  in  statu  quo.  So,  it  has  been  recently 
held,  that  money  belonging  to  an  infant,  and  re- 
ceived by  his  brother,  with  directions  to  use  it  for 
the  support  of  their  parents,  if  necessary,  and  was 
so  used  by  the  brother  before  any  recantation  of  the 
directions,  cannot  be  recovered  by  the  infant  upon 
his  coming  of  full  age.  Again,  there  is  auother 
species  of  contract  which,  when  completely  exe- 
cuted by  the  minor,  he  can  no  more  annul  than 
could  an  adult,  given  birth  to  by  the  practical  ne- 
cessities of  business.  Thus,  where  an  infant  goes 
upon  the  streets  of  a  city  shopping,  he  cannot  re- 
trace his  steps  and  get  back  the  money  he  paid, 
even  though  he  proffers  the  goods  in  return ;  for  to 
tolerate  such  procedure  as  this  would  render  shop- 
keeping  utterly  impossible. 

Where  the  contract  is  executory  on  the  part  of 
the  adult,  if  it  be  disaffirmed  by  the  infant,  he  is 
also  discharged  from  the  performance  of  his  part  of 
the  agreement.  And  if,  in  such  case,  the  infant 
have  advanced  the  consideration,  be  may,  upon  his 
revocation  of  the  contract,  regain  it.  But  where 
the  contract  is  executory  on  the  part  of  the  infant, 
and  has  been  executed  by  the  adult,  and  the  infant 
refuses  to  consummate  his  agreement,  it  has  been 
held  by  some  of  the  early  authorities  that  there  is 
no  remedy  by  which  the  adult  can  recover  the  con- 
sideration paid;  but  this  proposition  is  not  sup- 
ported in  its  full  extent  in  the  present  age.  The 
true  rule  to  be  extracted  from  the  decisions,  and 
the  one  sustained  by  a  preponderance  of  reason, 
would  seem  to  be,  that  when  articles  are  furnished 
to  the  infant  which  do  not  come  within  the  defini- 
tion of  necessaries,  and  which  are  consumed  or 
parted  with;  or  where  money  is  lent,  which  is 
squandered  by  the  infant;  that  the  other  party  has 
no  remedy  to  recover  an  equivalent  for  the  goods 
or  the  money,  if  the  specific  consideration  given  by 
him  have  been  parted  with,  or  be  incapable  of  re- 
turn. But.  wherever  the  specific  consideration  or 
quid  pro  quo,  whatever  it  may  be ,  exists  and  remains 
in  the  hands  of  the  infant,  at  the  time  of  his  dis- 
affirmance of  the  contract,  and  is  capable  of  being 
restored,  in  whole  or  in  part,  the  infant  is  bound  to 
surrender  it;  and  he  is  treated  as  a  trustee  of  the 
other  party,  if  the  consideration  be  made  originally 
in  good  faith.  The  ground  of  such  a  distinction  is, 
that  in  the  one  case,  the  goods  or  money  is  incapa- 


ble of  restitution,  and  to  make  the  infant  liable 
therefor,  would  be  to  strike  down  the  shield  which 
the  law,  by  reason  of  his  inexperience  and  youth, 
throws  around  him.  If  he  has  lost,  expended,  or 
played  at  ducks  and  drakes  with  the  consideration 
during  his  minority,  this  is  nothing  more  than  the 
law  anticipates  of  him  in  the  exercise  of  his  crude 
and  unripe  judgment.  But  in  the  other  case,  where 
the  actual  consideration  remains  in  the  hands  of  the 
infant,  and  can  be  returned,  it  would  be  a  tort  in 
him  to  retain  it,  and  his  privilege  is,  in  the  forcible 
language  of  Lord  Mansfield,  "  to  be  used  as  a  shield 
and  not  as  a  sword."  Not  to  produce  consequences 
of  injustice,  but  to  prevent  them.  The  very  instant 
the  infant  repudiates  a  contract,  the  parties  stand 
upon  the  same  footing,  and  the  rights  to  property 
in  the  subject-matter  of  the  contract  remain  the 
same,  as  if  no  contract  had  been  made,  and  common 
honesty  will  not,  and  legal  principles  certainly 
ought  not,  to  allow  him  to  retain  the  consideration 
which  was  the  basis  of  the  promise  he  thus  avoids. 
He  should  place  himself  and  the  person  with  whom 
he  contracted  in  the  same  situation  as  that  which 
they  occupied  before  the  agreement  was  made. 
Surely  he  ought  not  to  be  permitted  to  keep  all  and 
pay  nothing.  In  the  one  case,  then,  upon  disaffirm- 
ance of  the  contract,  the  subject-matter,  as  between 
these  parties,  would  not  be  extant,  and  could  not 
be  restored,  and  the  damage  must  be  borne  by  him 
who  incurred  the  risk,  namely,  the  adult.  But  in 
the  other  case,  the  subject-matter  would  belong  to 
the  adult  as  much  as  it  ever  did,  and  the  retention 
of  it  by  the  minor  would  be  tortious,  and  an  action 
of  replevin  would  lie. 

Fraud  vitiates  all  contracts,  whether  of  infants  or 
adults,  and  infancy  will  not  avail  as  a  defense  to  an 
action  founded  therein.  If,  therefore,  an  infant,  by 
fraudulent  representations,  induce  any  person  to  sell 
him  goods,  he  will  be  liable  in  an  action  of  trover 
for  their  value.  The  law  in  such  cases  proceeds 
upon  the  doctrine  that  the  fraud  annuls  the  con- 
tract, and  leaves  the  infant  in  the  attitude  of  a 
wrong-doer,  who  has  improperly  obtained  possession 
of  the  goods  of  another.  Thus,  if  an  infant  falsely 
and  fraudulently  represent  himself  to  be  of  full  age, 
and  on  faith  thereof  any  person  sell  him  goods,  the 
vendor  may  retake  the  goods,  or  sue  him  for  dam- 
ages, especially  where  the  infant's  appearance  bears 
out  his  mendacious  assertions.  The  vendor  should 
not,  however,  bring  an  action  of  assumpsit,  for  he 
thereby  incidentally  affirms  his  contract,  and  his 
rights  being  based  upon  its  non-existence,  the  form 
of  his  action  gives  plausibility  or  color  to  the  defense 
of  the  infant.  The  negligence  in  not  bringing  an  ac- 
tion of  trover  in  such  cases  has  led  to  a  judgment 
on  the  pleadings  and  not  on  the  merits  of  the  case; 
and  a  want  of  discrimination  in  respect  of  this  cir- 
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cumstance  has  induced  an  opinion,  that  in  cases  of 
fraud,  infancy  was  a  valid  defense.  But  such  an 
opinion  cannot  be  sustained  either  upon  principle 
or  by  the  weight  of  authority.  Where  a  contract  is 
founded  upon  a  fraudulent  representation,  the  fraud, 
as  a  matter  of  course,  is  antecedent  to  the  con- 
tract, and  lies  at  the  root  of  every  question  arising 
thereon.  If,  therefore,  a  suit  is  instituted  upon  such 
a  transaction,  it  must  needs  have  for  its  foundation 
the  tort  or  fraud ;  for  by  one  of  the  commonest 
principles  of  law,  the  fraud  annihilated  the  contract, 
and,  consequently,  the  infant  could  only  have  held 
the  goods  so  obtained  in  tort,  both  ia  fact  and  by 
construction  of  law. 

In  the  consideration  of  this  phase  of  the  subject, 
the  universally  established  rule,  that  an  infant  can- 
not be  sued  for  a  wrong  when  the  cause  of  action  is 
in  substance  ex  contractu,  or  is  so  directly  connected 
with  the  contract  that  the  action  would  be  an  in- 
direct way  of  enforcing  the  contract,  must  not  bo 
ignored.  For  example,  if  case  be  brought  against 
an  infant  for  the  immoderate  use  and  want  of  care 
of  a  horse  which  has  been  bailed  to  him,  infancy  is 
a  good  defense ;  the  gravamen  of  the  complaint  being 
merely  a  breach  of  the  implied  contract  of  bailmeut. 
The  reason  of  this  rule  is  patent :  To  suffer  an  infant 
to  be  sued  where  the  substantial  cause  of  the  action 
consists  in  a  transaction  which  in  point  of  fact  grew 
out  of  a  contract,  would  be  to  denude  him  of  that 
shield  of  protection  with  which  the  law,  in  all  mat- 
ters of  contract,  has  so  generously  and  wisely 
clothed  him. 

Contracts  Which  ark  Valid. 
Now,  in  the  third  place,  and  in  conclusion,  I  shall 
advert  very  briefly  to  the  most  prominent  of  those 
contracts  which  are  binding  on  the  infant.  If  his 
contracts  can  be  pronounced  by  the  court  to  be 
clearly  for  his  advantage  or  benefit  they  are  valid, 
and  bind  him  the  same  as  though  he  were  an  adult 
This  class  embodies  chiefly  his  contracts  for  neces- 
sities. The  common  law,  in  a  truly  parental  and 
affectionate  exercise  of  its  common  sense,  having 
affirmed  that  "  an  infant  must  live  as  well  as  a 
man,"  has  felt  itself  constrained  to  accord  him  an 
opportunity  of  availing  himself  of  so  salutary  and 
wholesome  a  maxim.  It  has  accordingly  not  con- 
tented itself  with  the  enunciation  of  a  naked  propo- 
sition, but  has  endued  the  infant  with  a  power  of 
availing  himself  thereof,  by  conferring  on  him  au- 
thority to  make  contracts  for  necessaries,  and  to 
bind  himself  thereby.  Iudeed,  if  it  were  other- 
wise, it  lias  been  truly  observed  by  Lord  Mansfield, 
that  "miserable  must  the  condition  of  minors  be; 
excluded  from  the  society  and  commerce  of  the 
world;  deprived  of  necessaries,  education,  employ- 
ment,'and  many  advantages;    if  they  could  do  no 


binding  acts.  Great  inconvenienee  must  arise  to 
others  if  they  were  bound  by  no  act.  The  law,  there- 
fore, at  the  same  time  that  it  protects  their  imbe- 
cility and  indiscretion  from  injury  through  their 
own  imprudence,  enables  them  to  do  binding  acts 
for  their  own  benefit,  and  without  prejudice  to 
themselves,  for  the  benefit  of  others."  The  general 
principle,  therefore,  is  that  an  infant  may  bind  him- 
self by  a  contract  for  what  the  law  considers  neces- 
saries, as  though  he  were  of  full  age  and  tut  juris. 

The  question  as  to  what  things  are  and  what 
things  are  not  necessaries  suitable  for  an  infant  is 
to  be  determined  by  the  circumstances  attending 
each  specific  case.  The  term  "  necessaries"  is  not 
restricted  to  the  absolute  necessities  of  life  —  such 
things  as  are  indispensably  requisite  to  the  subsist- 
ence or  bodily  comfort  of  the  infant,  as  food,  cloth- 
ing, lodgings,  attendance,  groceries,  schooling  and 
the  like ;  but  it  embraces  all  those  articles  which 
are  conformable  to  the  condition,  rank,  fortune,  de- 
gree and  standing  of  the  infant.  Thus,  horses,  jew- 
elry, a  watch  and  chain,  regimentals,  dinners,  con- 
fectionery and  livery  for  a  servant  have  been  held 
to  be  necessaries  in  particular  cases.  There  are, 
however,  many  things  which  cannot  be  necessaries 
under  any  circumstances,  and. respecting  which  no 
valid  coutract  can  be  entered  into.  For  example : 
Articles  of  mere  luxury  cannot  be  necessaries  suita- 
ble to  the  condition  of  any  infant.  But  articles  of 
utility,  although  luxurious  and  expensive,  may  be; 
and  whether  they  are  so  or  not  is  a  question  for  the 
jury  in  each  particular  case,  subject  to  the  prelimi- 
nary query  whether  there  is  evidence  on  which  they 
may  reasonably  and  with  propriety  infer  or  con- 
clude that  the  articles  in  question  are  necessaries. 
A.  Sbftwich  Sinclair. 


"WITHOUT  PREJUDICE." 

SOME  persons  seem  to  think  that  there  is  a  miracu- 
lous charm  about  these  words;  and  indeed 
cases  have  before  now  been  won  or  lost  simply  be- 
cause they  have  been  inserted  or  omitted  in  some 
document.  The  expression  "  without  prejudice  "  is 
in  fact  the  flag  of  truce  under  which  negotiations 
may  be  safely  carried  on,  wherever,  at  any  rate,  Eng- 
lish law  obtains ;  but  there  is  a  limit  to  the  protec- 
tion that  it  gives,  and  it  is  well  that  this  limit 
should  be  clearly  defined  and  understood;  for,  in 
the  interests  alike  of  self-preservation  and  of  honor- 
able warfare,  it  is  of  pre-eminent  importance  that 
both  sides  should  know  exactly  when  and  where 
the  "  flag  of  truce  "  is  or  is  not  flying. 

Here  then  is  an  illustration  from  a  recent  case  of 
the  sort  of  limit  to  which  we  refer:  H.  and  M.  were 
co-defendants  in  an  action  founded  on  contract. 

Both  were  arrested,  at  the  instance  of  '. 
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tiff  in  that  action),  on  a  criminal  charge  arising  out 
of  the  same  matter.  M.,  when  on  remand,  wrote  a 
letter  to  the  said  plaintiff's  solicitors,  marked 
"Private  and  confidential.  Without  prejudice," 
offering  to  give  evidence  against  H.  "in,  any  case 
after  this  case  is  over."  H.  and  M.  were  discharged 
on  the  criminal  matter,  and  brought  a  counter-claim 
in  the  aforesaid  action  for  malicious  prosecution. 
It  was  held  by  Mr.  Justice  Charles  that  the  plaintiff 
could  not  be  prevented  from  reading  that  letter  on 
the  trial  of  the  action. 

Why  not?  Why  did  the  mystical  formula  fail  to 
produce  its  usual  effect?  The  best  way  to  answer 
these  questions  will  be  by  shortly  glancing  over  the 
leading  cases  on  the  subject. 

In  1802,  Sir  John  Romilly,  the  then  master  of  the 
rolls,  more  than  once  protested  against  a  practice 
that  was  growing  up  of  violating  this  flag  of  truce, 
and  refused  to  admit  letters  written  "  without  pre- 
judice." And  he  gave  his  reasons  for  so  doing. 
"  If  parties,"  he  said,  "  were  to  be  afterward  pre- 
judiced by  their  efforts  to  compromise,  it  would  be 
impossible  to  attempt  an  amicable  arrangement  of 
differences.  Hoghton  v.  Hoghton,  15  Beav.  321. 
"Such  letters,"  he  said,  "are  admissible  for  one 
purpose  only — to  prove  that  an  attempt  at  com- 
promise has  been  made  («.  y.,  to  account  for  lapse 
of  time),  but  never  for  the  purpose  of  fixing  the  per- 
son making  them  with  any  admissions  contained  in 
such  letters."  Jones  v.  Foxall,  15  Beav.  306.  And 
this  had  long  been  the  law.  Cory  v.  Bretton,  4  C. 
&  P.  462,  decided  in  1830,  shows  that  a  letter 
written  to  a  creditor,  "  not  to  be  used  in  prejudice 
of  my  rights  now  or  in  any  future  arrangements," 
cannot  be  read  to  take  a  case  out  of  the  statute  of 
limitations ;  and  Paddock  v.  Forester,  3  Scot.  N.  It. 
734,  supports  this,  and  extends  the  protection  to  a 
letter  written  in  answer  to  another  which  was 
marked  "  without  prejudice,"  even  though  the  reply 
is  not  similarly  guarded. 

It  seems  moreover  if  the  letters  have  once  become 
inadmissible  on  the  ground  that  they  were  written 
"  without  prejudice,"  they  do  not  become  any  the 
more  admissible  "after  the  issues  have  been  dis 
posed  of,"  as  was  argued  in  Walker  v.  Wilsher,  23 
Q.  B.  Div.  336,  for  any  subsequent  purpose— «.  g. 
(as  in  that  case),  with  regard  to  costs.  ■ 

Why  then  did  Mr.  Justice  Charles  admit  the  let- 
ter in  that  case,  in  spite  of  its  being  maked  "with- 
out prejudice? " 

Let  us  consider  the  reason  of  the  rule.  Its  reason 
is  the  facilitating  of  amicable  negotiations,  as  the 
above  mentioned  cases  show.  It  is  a  mistake  to 
suppose  that  you  can  prevent  any  letter  which  you 
may  choose  to  write  from  ever  being  made  evidence 
against  you  in  a  court  of  law  by  simply  writing 
across  it  as  a  cabalistic  sign  the  words  "without 


prejudice."  For  instance,  in  a  bankruptcy  case, 
where  a  letter  was  notice  to  the  petitioner  of  an  act 
of  bankruptcy  by  the  writer,  it  was  held  that  such 
a  notice  cannot  be  given  "without  prejudice,"  be- 
cause the  document  in  question  might  prejudicially 
affect  the  recipient.  Re  Daintrey,  cited  below. 
Again,  in  the  very  case  which  Mr.  Justice  Charles 
was  trying,  a  criminal  libel  was  put  in  evidence, 
which  the  writer  had  inscribed  with  the  words 
"  without  prejudice."  We  need  scarcely  say  the 
words  had  not  availed  him  at  the  Old  Bailey,  nor 
stood  between  him  and  a  sentence  of  two  years'  im- 
prisonment ;  nor  could  it  for  a  moment  keep  the 
letter  out  in  cross-examination  now. 

The  test  has  been  well  stated  by  Mr.  Justice  Wil- 
liams. "The  rule,"  said  he,  "which  excludes 
documents  marked  '  without  prejudice '  has  no  ap- 
plication unless  some  person  is  in  dispute  or  nego- 
tiation with  another,  and  terms  are  offered  for 
the  settlement  of  the  dispute  or  negotiation ; " 
Re  Daintrey;  Ex  parte  Holt  (1808),  2  Q.  B. 
116. 

It  will  be  well  to  apply  this  test  to  the  letter  in 
question.  Here  one  person  was  undoubtedly  in  dis- 
pute with  the  other,  both  at  the  police  court  and  in 
the  Queen's  Bench  Division  of  the  High  Court. 
The  first  part  of  the  test  was  therefore  satisfied. 
But  were  terms  offered  for  the  settlement  of  the 
dispute?  Contrariwise,  the  letter  expressly  limits 
itself  to  "any  case  after  this  case  is  over" — a  flag 
of  truce  to  negotiate  a  treaty  about  not  this,  but 
some  subsequent  war  which  may  in  the  future 
be  declared!  The  thiug  so  stated  is  ridicu- 
lous. 

But '  may  we  not  read  rather  more  between  the 
lines  of  this  letter?  Is  not  the  real  proposal  rather 
this:  "  Do  me  a  good  turn  now,  and!  will  do  you 
one  if  ever  the  chance  should  come."  If  that  be 
the  real  meaning  of  the  letter,  this  was  an  attempt 
at  a  real  negotiation  about  the  matters  at  issue  be- 
tween the  parties;  and  the  letter  should  then  have 
been  excluded  according  to  Mr.  Justice  Williams' 
test. 

It  must  be  observed,  however,  before  we  pass 
from  this  case,  that  one  of  the  differences  between 
the  parties  had  taken  the  form  here  of  a  criminal 
inquiry,  and  that  no  one  can  be  heard  to  say  that  he 
was  negotiating  for  the  abandonment  of  criminal 
proceedings. 

In  conclusion,  while  we  acknowledge  the  import- 
ance of  the  words  "without  prejudice"  in  any 
correspondence  which  is  by  way  of  negotiation  about 
a  bona  fide  existing  dispute,  we  would  caution  our 
readers  not  to  place  too  much  reliance  on  them  until 
it  is  quite  certain  that  those  conditions  exists  which 
are  essential  to  make  the   protection  available. — 

The  Law  Timet. 
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JURISDICTION  OVER  ENGLISH  MAR- 
RIAGES- 

rpHB  petition  for  a  decree  of  nullity  of  marriage 
1  before  Mr.  Justice  Barnes,  in  the  recent  case  of 
Linke,  otherwise  Van  Aerde  v.  Van  Aerde,  is  one 
more  step  toward  putting  the  marriage  contract  on 
the  same  footing  as  other  contracts.  Indeed,  in 
this  case,  although  the  application  was  made  to  the 
Probate,  Divorce  and  Admiralty  Division  of  the 
High  Court  of  Justice,  it  would  have  been  equally 
well  made  in  the  Chancery  or  Queen's  Bench  Divis- 
ions in  another  form.  In  answer  to  a  question  put 
by  the  learued  judge  to  the  counsel  who  appeared 
for  the  petitioner,  it  was  admitted  "  that  the  ques- 
tion in  this  suit  is  whether  the  court  can  deal  with 
the  validity  or  invalidity  of  a  marriage  entered 
into  in  this  country  whatever  the  domicile  of  the 
parties  to  the  marriage  may  be.  In  other  words, 
whether  the  court  can  deal  with  such  marriage  as  it 
could  with  any  ordinary  contract.''  Whilst  not 
giving  any  formal  judgment,  Mr.  Justice  Barnes 
said,  at  the  close  of  the  arguments  for  the  peti- 
tioner, the  respondent  not  being  present  or  repre 
seuted,  "I  think  the  allegations  in  the  petition  have 
been  established,  and  that  this  court  has  jurisdic- 
tion; but  before  making  a  decree  I  shall  look 
through  the  authorities."  As  this  case  will  cer- 
tainly mark  a  distinct  epoch  on  the  much-debated 
question  as  to  whether  a  marriage  ought  to  be  con- 
sidered simply  as  an  ordinary  contract,  and  dis- 
soluble as  such,  or  as  something  more  owing  to  the 
natural  relationships  and  consequences  which  spring 
from  it,  it  is  worth  while  considering  the  facts  of 
it.  It  is  somewhat  remarkable  that  these  facts 
should  bear  even  more  than  a  passing,  resemblance 
to  the  facts  in  the  well-known  Lolley's  case,  R.  & 
Ry.  23ty  decided  in  1812,  which  is  often  quoted  as 
the  strongest  authority  in  favor  of  the  essentially 
peculiar  nature  of  the  marriage  contract.  That 
there  has  been  a  steady  and  gradual  change  in  the 
legal  views  on  this  subject  is  quite  clear  to  any  ono 
who  carefully  reads  the  interveniug  decisions.  The 
present  petitioner  was  an  American  woman  of 
German  extraction,  and  the  respondent  was  a  Bel- 
gian. On  the  Oth  of  December,  1882  they  went 
through  the  ceremony  of  marriage  at  St.  Mary's 
chapel,  St.  Pancras,  and  lived  together  in  England 
till  September,  1887.  The  petitioner  then  found 
out  that  the  respondent  had  been  lawfully  married 
to  auother  woman  at  Brussels  in  November,  1801, 
who  was  living  in  December,  1882,  and  she  there- 
fore left  him.  In  May,  1889,  she  married  a  Dutch- 
man at  the  registry  office  in  Deptford,  and  owing 
to  the  respondent's  persecutions  brought  the  preseut 
suit  to  have  the  contract  of  the  9th  of  December,  1882, 
declared  null  and  void.  The  respondent's  domicile 
was  unknown.     It  was  suggested   by   counsel   that 


the  question  of  domicile  did  not  arise,  and  the  case 
must  be  regarded  as  one  in  which  the  parties  had 
not  an  English  domicile.  It  is  submitted  that,  if 
this  is  the  correct  way  of  putting  the  case,  the 
authorities  quoted  do  not  apply,  for  clearly  ex 
hypotheti,  if  there  was  no  marriage  the  petitioner, 
having  lived  iu  England  since  1882,  had  acquired 
an  English  domicile  for  herself,  and  was  in  no  way 
affected  by  the  domicile  of  a  man  who  was  not  her 
husband,  and  the  application  was  by  her  as  an  or- 
dinary domiciled  subject  to  deal  with  a  contract 
entered  into  by  her  within  the  jurisdiction.  If  the 
marriage  had  been  a  valid  one,  and  it  was  only 
sought  to  dissolve  it,  the  question  of  the  wife's 
domicile  must  of  necessity  have  been  inquired  into, 
for  prima  facie  that  is  the  same  as  her  husband's, 
though,  after  the  well-known  decision  of  Niboyet 
v.  Niboyet,  4  P.  Div.  1,  which  was  further  extended 
in  the  more  recent  case  of  Ingham  v.  Sachs  (1887), 
56  L.  T.  290,  special  circumstances,  where  the  mar- 
riage is  an  English  one,  entitle  the  English  court  to 
grant  a  divorce  against  a  husband  whose  domicile 
is  not  English,  and  the  coses  cited  would  have  been 
applicable.  As  was  remarked  by  Lord  Selborne,  L. 
C.  in  his  luminous  judgment  in  Harvey  v.  Farnie 
(1882),  8  App.  Cas.  43  H.  L.  (E.),  Lord  Broughman 
upon  more  than  one  occasion  contended  that  a  for- 
eign court  could  not  dissolve  a  marriage  made  in 
England  on  any  grounds  whatsoever;  but  that  view 
was  not  accepted  by  the  House  of  Lords  in  the  lead- 
ing case  of  Harvey  v.  Farnie,  who  there  laid  down 
the  principle  which,  in  the  opinion  of  many  jurists, 
ought  to  be  universally  followed,  that  in  all  ques- 
tions of  marriage  or  divorce  the  law  of  the  husband's 
domicile  ought  in  every  case  to  govern.  The  dis- 
senting judgments  of  Sir  J.  Phillimore  and  Lord 
Justice  Brett  in  Niboyet  v.  Niboyet,  also  proceeded 
on  the  same  ground,  though  the  effect  of  that  case 
has  certainly  been  to  weaken  the  claims  of  marriage 
to  be  considered  in  England  as  governed  by  the 
law  of  domicile  only. —  Law  Time*. 


Recently  a  woman  was  on  trial  before  a  Police 
Court,  in  Charlotte,  N.  C.  She  had  figured  as  a  de- 
fendant before.  Knowing  that  fact,  her  counsel  on 
this  occasion,  who  was  proving  an  alibi  for  her, 
took  occasion  to  put  on  an  unusual  number  of  wit- 
nesses, and  some  of  them  of  undoubted  character. 
So  confident  was  he  that,  when  through  the  exami- 
nation, he  refrained  from  making  any  speech,  say- 
ing to  the  court  that  the  witnesses  for  the  defend- 
ant were  such  as  to  render  it  unnecessary.  The  po- 
lice justice  promptly  entered  up  sentence.  Observing 
the  astonished  looks  of  the  lawyer,  he  politely  said : 
"  Mr.  B— — ,  your  client  has  been  before  me  several 
times.  If  I  were  to  believe  her  witnesses  I  could 
never  convict  her."— Green  Bag. 
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JAstvacte  of  Recent  gectsixms. 

Constitutional  law — regulation  op  burial 
grounds. — The  Legislature,  in  the  exercise  of  its 
police  power,  can  lawfully  prohibit  the  use  of  lands 
for  the  purposes  of  burial  when  such  lands  are  held 
by  a  municipal  corporation.  Mayor,  etc.,  of  City 
of  Newark  v.  Watson  (N.  J.),  29  Atl.  Rep.  487. 

Corporation — power  op  officers. — Where  the 
directors  of  a  corporation,  by  resolution,  authorize 
its  vice-president  to  sign  all  legal  documents  relat- 
ing to  its  business,  he  is  empowered  to  retain  an 
attorney  for  the  corporation  and  to  pay  him  for  his 
services.  Streeten  v.  Robinson  (Cal.),  36  Pac.  Rep. 
946. 

Negligence — explosion  —  presumption.  —  An 
explosion  in  a  building,  unaccompanied  by  any  ex- 
planation by  the  owner,  or  by  evidence  of  care  on 
his  part,  furnishes  a  presumption  of  negligence, 
and  places  on  the  owner  the  burden  of  showing  rea- 
sonable care  taken  to  avoid  the  accident.  Warn  v. 
Davis  Oil  Co.,  U.  8.  Dist.  Ct.  (N.  Y.),  61  Fed.  Rep 
631. 


servant  not  under  control  op  master. 

— A  railroad  company  is  not  responsible  for  negli- 
gence in  the  operation  of  an  engine,  when  at  the 
time  of  the  accident  the  engine  and  the  crew  by 
which  it  was  operated  were  rented  to  and  under  the 
control  of  another  company.  Byrue  v.  Kansas  City, 
Ft.  S.  &  M.  R.  Co.,  U.  S.  Cir.  Ct.  of  App.,  61  Fed. 
Rep.  605. 

Party  wall — liability  por  use — agreement. 
— Under  an  agreement  that  when  any  portion  of  a 
party  wall  shall  be  used  by  the  party  who  did  not 
construct  it,  or  by  his  heirs  or  assigns,  he  or  they 
shall  pay  half  the  cost  thereof  to  the  party  who  did 
construct  it,  one  is  not  liable  for  such  payment,  be- 
cause at  the  time  the  party  who  did  not  construct 
the  wall  built  a  house  on  the  adjoining  lot,  he  was 
mortgagee  of  the  lot.  Nor  is  he  liable  because  he 
afterward  became  owner  of  the  lot  through  fore- 
closure, continuation  of  the  building,  after  its  erec- 
tion, not  being  a  use  of  the  wall  within  the  agree- 
ment. Pfeiffer  v.  Matthews  (Mass.),  37  N.  E.  Rep. 
571. 

Sale— contract. — A  vendee  who  has  accepted 
goods  delivered  under  a  contract,  but  not  at  the 
times  or  in  the  quantities  required  by  it,  with 
knowledge  of  the  vendor's  breach  of  the  contract, 
and  who  fails  without  legal  excuse  to  pay  for  them 
according  to  the  contract,  cannot  maintain  an  ac- 
tion on  the  contract  for  the  vendor's  breach  of  it. 
Harber  Bros.  Co.  v.  Maffat  Cycle  Co.  (111.),  37  N. 
E.  Rep.  677. 


Wills — vested  interest. — A  testator  gives  to 
N.  the  income  of  one-third  of  his  property,  and 
provided  that,  "to  take  effect  at  N.'s  decease,  1 
give  and  devise  said  one-third  part  to  N.'s  children 
in  equal  shares,  to  them,  their  heirs  and  adminis- 
trators forever."  Held,  that  the  interest  of  a  child 
of  N.'s  did  not  depend  on  the  contingency  that  it 
survived  N.,  but  was  a  vested  interest  at  its  birth, 
which,  on  its  death  before  N.,  went  to  its  heirs  or 
representatives,  subject  to  N.'s  life  interest.  Marsh 
v.  Hoyt  (Mass.),  37  N.  E.  Rep.  454. 


BEQUESTS  BY  WILL 

ONE  of  the  most  prominent  lawyers  in  New  York 
said  recently  that  if  the  Constitutional  Conven- 
tion had  given  its  attention  to  the  general  question 
of  bequests  by  will  it  might  have  accomplished  a 
vast  amount  of  good.  "Testamentary  laws,"  he 
said,  "are  so  curiously  drawn  that  no  man  can  tell 
what  construction  will  be  put  upon  his  will.  The 
number  of  instances  of  money  left  for  a  specific  pur- 
pose being  diverted  into  entirely  alien  channels  is  so 
large  that  there  is  practically  no  certainty  in  the 
matter  except  that  in  the  great  majority  of  cases  the 
courts  take  a  common-sense  view  of  the  matter,  and 
disregard  the  wishes  of  the  testator  in  the  interests 
of  justice.  It  is  a  curious  thing  that  nearly  all  men 
who  have  made  great  fortunes  are  enthusiastically 
in  favor  of  the  law  of  entail,  and  all  sorts  of  efforts 
are  made  to  direct  the  distribution  of  their  property 
to  future  generations  in  spite  of  the  antagonism  of 
the  old  laws  to  the  system  of  entail  in  vogue  in 
Great  Britain.  The  Pond  will  case,  which  is  com- 
ing up  in  Connecticut,  will  very  likely  call  for  an 
exact  and  authoritative  decision  upon  this  question. 
It  -is  an  ideal  case  for  such  a  decision.  The  head  of 
the  Pond  family,  Mr.  C.  F.  Pond,  left  an  enormous 
block  of  real  estate  in  the  form  of  a  country  seat  in 
Hartford  to  his  oldest  son,  and  in  his  will  he  ex- 
pressed his  desire  as  strongly  as  possible  that  the 
estate  should  be  kept  intact  and  passed  along  to  his 
descendants.  Every  effort  was  made  to  practically 
entail  the  property,  although  the  laws  of  Connecti- 
cut forbade  it,  and  he  solemnly  adjured  his  son  to 
carry  out  his  expressed  wishes.  The  son  was  a 
curious  sort  of  reel/fee,  and  a  man  who  quarrelled 
with  most  of  his  relatives,  and  in  defiance  of  his 
father's  will,  he  bequeathed  the  whole  estate  to  the 
city  of  Hartford.  It  is  a  very  clearly  defined  issue, 
and  as  the  other  children  of  the  late  C.  F.  Pond  will 
have  to  contest  the  will  in  the  interests  of  their  own 
children,  whom  the  head  of  the  family  clearly  in- 
tended should  receive  bis  estate,  it  is  likely  that  a 
precedent  will  be  established  concerning  one  of  the 
most  widely  disputed  questions  among  the  profes- 
sional makers  of  wills."  — N.  T.  Sun. 
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English  Jurisprudence. 
Editor  of  the  Albany  Law  Journal: 

I  send  you  herewith  a  copy  of  a  letter  received  by 
me  from  Judge  Hukm  Chand,  of  Hyderabad,  and 
also  copy  of  a  letter  which  I  have  received  from 
Dr.  Asutosh  Mukhopadhyay,  of  Calcutta.  These 
letters  are  of  great  interest  as  evincing  the  wonder- 
ful extension  of  the  principles  of  English  jurispru- 
dence over  new  regions  and  alien  peoples,  and  the 
interest  that  is  taken  therein.  The  letter  from 
Judge  Chand  was  accompanied  with  a  treatise  on 
the  law  of  res  judicata  of  about  nine  hundred  pages, 
in  which  this  technical  and  recondite  subject  is 
treated  with  exhaustive  learning. 

Very  truly  yours, 

John  F.  Dillon. 

Hyderabad  Dsccan,  India,  26(h  July,  1894. 

Sir:  I  am  agreeably  surprised  to  read  In  your  recently  pub- 
lished lectures  that  In  your  lair  libraries  you  "And  the  learn- 
ing and  labors  of  judges  administering  this  [American)  sys- 
tem Inlaw  reports  from  India,  South  Africa,  etc."  I  there- 
fore beg  you  will  kindly  accept  for  your  library  a  copy  of  my 
last  work  on  res  judicata,  from  the  preface  of  which  you 
will  observe  that  I  had  thought  that  decisions  of  Indian  courts 
were  virtually  quite  unknown  in  the  United  States,  and  I  cer- 
tainly have  not  been  unable  to  find  any  reference  to  them  In  the 
published  arguments  and  decisions  In  the  American  courts. 
Nor  are  we  better  acquainted  with  your  work.  You  quote  a 
passage  from  a  letter  of  the  late  Lord  Chief  Justice  Oockburn, 
in  which  he  said:  "  There  is  scarcely  a  discussion  of  any  im- 
portance in  which  American  decisions  and  American  authors 
are  not  cited,  and  the  judgment  and  dicta  of  a  Marshall  or  a 
Story  are  as  familiar  to  us  as  those  of  a  Mansfield  or  an  Ellen- 
borough."  I  would  that  were  the  case  In  this  country,  where 
it  is  only  in  one  High  Court  in  all  India  that  I  have  been  able 
to  find  a  set  of  reports  of  the  United  States  Supreme  Court 
only;  and  to  say  nothing  of  the  State  court  reports,  even  the 
names  of  West  Publishing  Company  and  Whitney-Ban- 
croft, and  of  their  publications,  are  absolutely  unknown  to 
the  highest  judges.  Nothing,  however.  Is  more  useful  than 
acquaintance  by  jurists  and  lawyers  of  one  country  with  the 
laws  of  other  countries,  especially  of  those  whose  jurispru- 
dence is  derived  from  the  same  main  stock.  I  have  often  seen 
an  English  case  cited  In  the  High  Courts  here,  without  the 
slightest  reference  to  the  repeated  and  valuable  discussions 
that  have  taken  place  about  it  in  your  courts,  or  to  the  re- 
strictions and  modifications  with  which  that  case  has  been 
adopted  by  you,  and  should  be  adopted  by  us.  The  object  of 
the  work  I  am  sending  you  is  mainly  to  remove  the  chief 
cause  of  this,  and  to  Introduce  to  the  lawyers  here  the  text- 
books of  your  lawyers  and  the  decisions  of  your  judges,  and  if 
possible,  to  Introduce  our  judges  to  you  and  to  place  them 
within  your  ken,  though  not  on  the  same  firmament  on  which 
you  "behold  Hale  and  Marshall,  Hardwtcke  and  Story,  Black- 
stone  and  Kent,  Ersklne  and  Webster."  I  trust  you  will  find 
time  at  least  to  read  the  preface  of  the  work,  and  favor  me 
with  your  views  about  its  plan,  as  I  am  engaged  now  on  a 
work  on  Fraud,  and  intend  to  take  up  other  subjects  for 
treatment  on  the  same  lines,  and  your  mature  expression  may 
lead  to  valuable  suggestions  for  the  furtherance  of  my  object. 
I  inclose  a  paper,  which  will  give  you  some  idea  of  the  view 
taken  of  the  work  here. 

Yours  faithfully, 

Hukx  Chand, 
Chief  Judge  City  Court  and  Member  of 
LcgMaUve  Council,  Byderabad  Dec- 
can. 

Hon.  John  F.  Dillon,  New  York. 


77  Russa  Road,  North,  I 

Bhowaniporu,  Calcutta,  India,  SSrd'July,  1894.     ) 
Dear  Sir:   I  have  been  reading  with  great  Interest  your 
charming  lectures  on  the  "  Laws  and  Jurisprudence  of  Eng- 
land and  America."    I  find  that  on  page  388  you  refer  to  a 


translation  of  Ihering's  Struggle  for  Law,  by  Lalor.  I  am 
very  anxious  to  study  Ihering's  views,  but  no  one  here  can  give 
me  any  information  about  the  book.  I  shall  be  very  much 
obliged  if  you  will  kindly  let  me  know  the  full  title  of  the 
work,  and  when,  where  and  by  whom  It  was  published.  I 
hope  your  good  nature  will  Induce  you  to  excuse  me  for  this 
trouble. 

With  sincere  regard,  I  am,  dear  sir. 
Yours  faithfully, 

Asutosh  Muxhopadhtat. 

Hon.  John  F.  Dillon,  New  York. 


Uetrj  ^ooUs  and  H;ew  gflitijaus. 

White  on  Corporations.  Bt  Frank  White, 
Counsellor  at  Law. 
The  advance  sheets  of  this  book  have  been  placed 
in  our  hauds  and  have  been  examined  with  greatin- 
terests.  Members  of  the  bar  will  expect  much  from 
Mr.  White  in  the  elucidation  of  the  corporation 
laws,  and  this  work  is  evidence  that  their  highest 
expectations  will  be  realized.  The  book  will  con- 
tain about  eight  hundred  pages,  being  the  largest 
work  on  corporation  laws  of  this  State  ever  pub- 
lished, and  will  contain  the  General  and  Stock, 
Business,  Transportation  and  Miscellaneous  Corpora- 
tion Laws,  the  Railroad  Law,  Rapid  Transact  Act, 
Interstate  Commerce  Act,  Code  provisions  applica- 
ble to  corporations,  the  Condemnation  Law,  statutes 
relating  to  Dissolution  and  Receivers,  Taxation,  in- 
cluding the  Federal  Income  Tax  Act,  Constitutional 
Provisions,  Statutory  Construction  Law,  and  a  com- 
pilation of  all  the  miscellaneous  provisions  affecting 
corporations,  which  are  found  in  the  various  statutes 
of  this  State,  and  of  the  United  States,  with  all 
amendments  to  date.  In  addition,  the  book  will 
contain  a  very  large  collection  of  forms  of  procedure 
by  the  aid  of  which  much  time  will  be  saved  in  the 
practice  under  these  laws.  Mr.  White's  Manual  of 
Corporation  Laws  (1890),  was  the  first  work  with 
any  considerable  number  of  forms,  and  those  forms 
have  served  as  a  basis  upon  which  nearly  all  cor- 
poration papers  have  been  drawn  in  the  past  fonr 
years.  The  forthcoming  work  is  very  fully  anno- 
tated, being  replete  with  citations  down  to  August 
1,  1894.  Mr.  White  has  for  nine  years  been  at  the 
head  of  the  corporation  division  in  the  office  of  the 
secretary  of  state,  in  which  position  the  duty  de- 
volves upon  him  to  examine  and  pass  upon  the  cor- 
poration papers  presented  for  filing.  He  is,  there- 
fore, eminently  fitted  to  prepare  a  work  on  this 
subject ;  but  he  is  so  well  and  favorably  known  to 
lawyers,  that  his  name  itself  is  a  gurantee  of  the 
excellence  of  his  work.  It  will  be  published  Octo- 
ber 15,  by  the  White  Law  Book  Co.,  Albany,  N.  T. 


Errata. 
By  a  mistake  of  the  printer,  in  our  issue  of  Sep- 
tember ,22,  1894,  the  book  on  Railroad  Laws,  by 
Benham,  was  said  to  have  been  published  by  W.  C. 
Nichols  &  Co..  of  Albany,  N.  Y.  The  publishers 
are  W.  C.  Little  &  Co.,  Albany,  N.  Y. 
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(&nwcnt  topics. 

[All  communications  Intended  for  the  Editor  should  be  ad- 
dressed simply  to  the  Editor  of  Thk  Albany  Law  Journal* 
All  letters  relating  to  advertisement*,  subscriptions,  or  other 
badness  matters,  should  be  addressed  to  Ths  Albany  Law 
Journal  Cokpant.] 

WHEN  the  mysterious  woman  now  confined 
in  the  Tombs  and  known  as  the  wife  of 
Dr.  Henry  C.  F.  Myer,  who  is  now  serving  a 
life  sentence  for  the  murder  of  Ludwix  Brandt, 
and  indicted  as  a  co-defendant  to  that  charge,  is 
brought  to  trial,  the  eyes  of  the  legal,  medical 
and  scientific  world  will  be  turned  to  the  prob- 
able outcome  of  the  defense  in  the  action. 
Vague  rumors  have  been  afloat  ever  since  the 
trial  of  Dr.  Myer  that  the  defense  in  his  alleged 
wife's  case  would  be  hypnotism,  and  that  the 
defendant  would  try  to  show  that  it  was  by 
reason  of  this  force  that  she  took  part  in  the 
murder.  Only  once  before  has  this  defense 
been  set  up  and  that  was  in  the  case  of  Eraud, 
the  Parisian  strangler,  in  which  case  a  woman 
who  was  jointly  indicted  with  him,  turned 
State's  evidence  and  claimed  that  she  was  forced 
by  reason  of  the  hypnotic  influence  to  assist 
him  in  his  crime.  From  the  legal  standpoint  it 
is  certain  that  in  the  minds  of  jurors  at  least,  a 
practical  demonstration  of  the  power  of  hypno- 
tism will  raise  a  reasonable  doubt  such  as  would 
entitle  the  defendant  to  an  acquittal  at  the 
hands  of  a  jury.  Hypnotism  has  had  many 
private  trials  and  has  given  the  public  ground 
for  believing  that  there  is  some  force  which  may 
be  exerted  by  one  individual  to  control  the  ac- 
tions of  another  against  his  will  and  without 
any  physical  contact.  The  proof  of  such  a  force 
as  hypnotism,  if  publicly  demonstrated  during 
a  trial,  would  open  up  a  new  defense  which  un- 
doubtedly could  be  used  in  many  cases  to  de- 
feat the  ends  of  justice,  though  it  must  be 
recognized  that  no  person  under  the  influence 
of  such  a  force  should  be  convicted  to  suffer 
the  penalty  for  a  crime  which  he  did  not  intend 
to  commit,  and  which  at  the  time  he  did  not 
know  he  was  committing.  If  hypotism  is  a 
sham,  it  were  better  now  to  fully  demonstrate 
the  fact  and  end,  once  for  all,  the  dangerous 
consequences  of  such  theories,  but  the  defense 
in  the  Myer  case  will  at  least  receive  the  earnest 
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and  careful  consideration  of  the  lawyers,  doctors 
and  scientists  as  well  as  the  public  at  large. 


Judge  Sterling  of  England  has  recently  de- 
cided on  a  question  which  is  certain  to  be  of 
more  than  passing  interest  to  the  legal  profes- 
sion in  the  case  of  Aldin  v.  Latimer,  Clark, 
Muirhead  &  Co.  The  plaintiff  and  defendants 
derived  title  to  certain  property,  part  of  which 
each  occupied,  from  the  same  individual.  The 
plaintiff  first  procured  a  lease  of  the  property, 
which  was  accompanied  by  a  revokable  parol 
license,  and  erected  certain  ventilators  in  the 
stables  forming  part  of  the  demised  premises  and 
which  he  erected  at  his  own  expense.  Subse- 
quently the  other  half  of  the  property,  together 
with  the  plaintiffs  land,  was  sold  to  the  defend- 
ants subject  to  the  lease  of  the  plaintiff.  The 
plaintiff  sought  by  an  action  to  restrain  the  de- 
fendant company  from  violating  his  rights  as 
lessee  by  interfering  with  the  access  of  air  to 
the  drying  sheds  used  in  connection  with  his 
business  of  a  timber  merchant,  and  secondly 
from  interference  with  certain  ventilators  in  his 
stables.  The  first  case  considered  was  North- 
eastern Railway  Co.  v.  Elliot,  3  L.  T.  Rep.  82, 
which  decided  a  question  as  to  the  right  of 
support.  Lord  Hatherley  in  that  case  says: 
"  If  a  landlord  conveys  one  or  two  closes  to 
another  he  cannot  afterward  do  any  thing  to 
derogate  the  express  purpose  of  having  build- 
ings erected  upon  the  land  so  granted,  a  con- 
tract is  implied  upon  the  part  of  the  grantor  to 
do  nothing  to  prevent  the  land  from  being  used 
for  the  purpose  for  which,  to  the  knowledge  of 
the  grantor,  the  conveyance  is  made."  The 
same  principle  is  established  in  Calendonian 
Railway  Co.  v.  Sprot,  27  L.  T.  Rep.  (O.  S.) 
265,  where  Lord  Cranworth  says,  that  "if  a 
grant  is  made  expressly  to  enable  the  grantee 
to  build  his  house  on  the  land  granted,  then 
there  is  an  implied  warrant  of  support  subjacent 
and  adjacent  as  if  the  house  had  already  ex- 
isted." In  Robinson  v.  Kilvert,  61  L.  T.  Rep. 
60,  the  defendants  let  the  floor  of  a  house  to  a 
tenant  for  a  paper  warehouse,  retaining  a  cellar 
immediately  below.  Afterward  the  lessors  used 
the  cellar  for  a  purpose  which  required  the  air 
to  be  hot  and  dry  and  employed  heating  appa- 
ratus which  raised  the  temperature  in  the  de- 
mised portion  very  considerably  with  the  tesult 
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that  some  kinds  of  paper  stored  in  the  demised 
premises  were  injured  and  made  less  valuable, 
though  ordinary  paper  did  not  suffer  any  dam- 
age.   The  lessors  were  ignorant  at  the  time 
that  they  leased  their  premises  that  the  tenant 
was  going  to  store  any  particular  kind  of  paper 
which  was  liable  to  be  deteriorated  by  heat, 
which  would  not  injure  ordinary  paper,  and  it 
was  held  that  they  were  not  liable  either  on  the 
ground  of  nuisance  'or  derogation  from  their 
grant  or  breach  of  the  covenant  for  quiet  en- 
joyment.    From  the  principles  recognized   in 
the   three  cases   above  cited,    Judge   Sterling 
holds  that  the  true  rule  of  law  is  that  the  grantor 
of  land  to  be  used  for  a  particular  purpose  is 
under  an  obligation  to  abstain  from  doing  any 
thing  on  the  adjoining  property  belonging  to  him, 
which  will  prevent  the  land  granted  from  being 
used  for  the  purpose  for  which  the  lease  was 
made.     But  in  Hewlins  v.  Shippan,  5  B.  &  C. 
221,    it   was   held   that  where   the  defendant 
granted  to  the  plaintiff  a  parol  license  to  make, 
at  the  cost  of  the  plaintiff,  a  drain  from  the  de- 
fendant's land  into  plaintiff's,  and  the  drain 
was  made  and  the  defendant  obstructed  it,  that 
the  action  could  not  be  maintained  to  restrain 
the  defendant  from  making  the  obstruction  be- 
cause an  incorporeal  right  affecting  land  could 
not  be  created  without  a  deed.     This  doctrine 
was  later  laid  down  and  acted  upon  in  Cocker 
v.  Cowper,  1  Cr.  M.  &R.  418,  and  again  recog- 
nized in  the  well-known  case  of  Wood  v.  Lead- 
bitter,   4  L.    T.   Rep.    (0.    S.)   433.     On   the 
strength  of  these  cases,  Judge  Sterling  holds 
that  the  plaintiff  is  not  entitled  to  an  injunction, 
though  he  intimates,  on  the  strength  of  Mellor 
v.  Watkins,  L.  R.,  9  Q.  B.  400,  that  a  licensee 
under  a  revocable  license  is  entitled  to  reason- 
able notice  of  the  revocation  of  the  license,  and 
that  the  plaintiff  in  the  action  under  discussion 
may  have  a  right  to  an  action  for  damages  which 
he  may  have  suffered  by  reason  of  the  obstruc- 
tion having  been  caused  without  previous  notice 
to  the  plaintiff.       

The  article  on  "  The  Standards  of  Legal 
Education  in  the  West,"  by  John  D.  Lawson, 
Esq.,  is  one  of  the  papers  read  on  the  subject  of 
legal  education  at  the  recent  meeting  of  the 
American  Bar  Association.  At  that  time 
much  interest  was  manifested  in  this  subject 
by  the  lawyers  from  all  parts  of  the  country, 


and   the   consensus  of  opinion  was,  that   the 
advanced   ideas  which   have  been  formulated 
by  chapter  760  of  the  Laws  of  1894,  State  of 
New  York,  providing  for  uniform  examinations 
for  admission  to  the  bar,  should  be  followed 
by  the  other  States,  and  that  greater  attention 
should  be  paid  to  the  education  of  the  lawyer 
before  his  admission  to  the  bar.     We  have  al- 
ways contended  that  the  practical  knowledge 
which  is  gained  by  the  student  is  in  some  cases 
as  advantageous  as  the  mere  study  of  the  prin- 
ciples of  the  law  without   any  application  of 
them  to  varied  facts.     It  is  certainly  true  that 
nowadays  the  law  student  is  thrown  upon  his 
own  resources  in  his  studies,  and  is  not  di- 
rected to   any  considerable  extent  unless  he 
chances  to  be  so  fortunate  as  to  be  in  an  office 
of  one  who  takes  a  personal  interest  in  him,  or 
until  he  comes  within  the  protection  of  a  law 
school.     The  recognition  of  this  principle  has 
been  seen  in  the  rapid  increase  of  law  schools 
and  the  number  of  students  who  attend  them. 
It  is  certainly  nowadays  the  exception  to  the 
rule  when  one  finds  a  student  who  has  recently 
been  admitted  to  the  bar  who  is  acquainted  to 
any  considerable  extent  with  the  practice  of 
those  principles  which  he  has  been  studying. 
Formerly  the  student's  course  of  reading  was 
carefully  planned  for  him  by  a  practitioner  in 
whose  office  he  was  studying,  and  the  work  in 
the  office  gave  an  opportunity  for  criticism  by 
the  lawyer.    But   in  the  hustle  and  bustle  of 
modern  times  the  student  obtains  access  to  the 
books  and  cffice  room,  but  he  must  seek  out 
his  own  course,  must  overcome  his  own  diffi- 
culties, and  retain  his  inevitable  misapprehen- 
sions until  they  are  knocked  out  of  him  by 
some  opponent  at  the  bar.     Neither  has  he 
opportunity    to  familiarize  himself  with  legal 
documents,  for  his  place  has  been  supplanted 
by  the  typewriter  in  that  department.     These 
facts,  well  known  to  the  lawyer,  are  here  given 
voice  because  we  believe  that  since  an  advance 
has  been  made  in  the  examination  of  students 
in  abstract  principles,   that  certain    require- 
ments should  be  made   of  the  applicant  for 
admission  to  the  bar  in  practical  tests  which 
would  require  at  least  some  skill  in  drawing 
papers  necessary  in  the  practice  of  law.     The 
opportunity  is  now  offered  to  the  three  exam- 
iners who  will  soon  be  appointed  by  the  Court 
of   Appeals  to  formulate  requirements  to  raise 
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the  standard  as  suggested,  and  to  require  the 
applicant  to  pass  an  examination*in'practical 
matters  before  he  receives  his  certificate  of  ad- 
mission to  the  bar.  We  know  it  is  the  fact 
that  many  students  -have  been  allowed  to  be- 
come lawyers  who  could  not  draw  the  simplest 
legal  paper,  and  who  have  had  little  oppor- 
tunity to  learn  the  way  to  do  so;  yet  in  our 
State  they  were  required  to  file  a  certificate  of 
the  practicing  attorney  with  whom  they  had 
studied,  that  they  had  studied  in  his  office. 
This  should  not  include  the  mere  perusal  of 
legal  literature,  nor  a  certain,  perhaps  intimate, 
acquaintance  and  knowledge  of  legal  works, 
but  to  carry  out  the  intent  of  the  existing  law 
they  should  show  that  they  have  worked  as 
clerks  in  the  office  and  gained  certain. valuable 
information  of  practice  which  they  otherwise 
could  not  have  obtained.  The  opportunity  is 
now  given  to  these  examiners  to  issue  such  re- 
quirements, and  we  are  at  liberty  to  suggest 
measures,  since  we  do  not  know  who  these  ex- 
aminers may  be,  but  in  an  earnest  desire  for  a 
higher  standard  of  admission  to  the  bar  not 
only  in  theory  but  in  practice,  we  would  earn- 
estly ask  for  and  heartily  support  every  and  all 
efforts  to  raise  the  standard  of  practical  knowl- 
edge of  those  who  seek  admission  which  would 
bring  about,  not  only  advantage  to  the  indi- 
vidual but  to  the  bar  at  large,  and  would  add 
to  the  confidence  of  the  people  in  the  profes- 
sion.   

The  General  Term  of  the  First  Department, 
Judge  Barrett  writing  the  opinion,  has  recently 
decided  as  to  whether  a  divorced  wife  can  be 
allowed  the  trust  funds  of  her  husband,  who 
has  left  the  State,  and  has  property  from  which 
he  receives  interest  within  the  State.  The  plain- 
tiff was  awarded  a  judgment  of  divorce  from 
her  husband,  who  was  required  thereby  to  pro- 
vide for  the  suitable  education  and  maintenance 
of  their  three  children  and  the  support  of  his 
wife.  There  is  a  remedy  given  by  the  Code  of 
Civil  Procedure  for  the  enforcement  of  this  pro- 
vision, but  such  remedy  proved  unavailing  by 
reason  of  the  husband's  intentional  disobedience 
to  such  judgment,  and  by  his  leaving  the  State 
and  taking  with  him  all  his  tangible  property 
to  nullify  such  judgment.  In  the  case  of  Bar- 
ber v.  Barber,  21  How.  596,  the  learned  judge 
writing  the  opinion  says,  answering  an  equally 


bold  assertion  of  the  absence  of  legal  redress 
against  perpetrated  wrong,  by  a  quotation  from 
the  opinion  of  a  distinguished  South  Carolina 
judge:  "  If  that  argument  were  to  prevail  there 
would  be  a  failure  of  justice,  which  our  law 
abhors,  and  there  would  be  no  means  of  enforc- 
ing a  decree  of  a  wife  against  her  husband  for 
alimony;  and  upon  this  action  I  would  take  the 
course  of  a  very  learned  judge,  who  said,  'If 
there  is  no  precedent,  I  will  make  one! '"  The 
appellant  in  Wetmore  v.  Wetmore,  the  case 
under  discussion,  claimed  that  under  the  rule 
as  laid  down  in  Romainev.  Chauncey,  129  N.  ■ 
Y.  566,  that  alimony  is  not,  strictly  speaking,  a 
debt  due  the  wife  from  her  husband,  nor  is  her 
claim  thereto  that  of  an  ordinary  creditor.  This, 
Judge  Barrett  claims,  is  true.  He  says:  "  The 
question  is  not  whether  the  children  and  their 
mother  have  become  creditors  of  the  husband 
and  of  their  father  by  operation  of  the  law,  but 
whether  the  provisions  of  the  court  duly  made 
for  their  support  shall  be  enforced. "  He  con- 
tends that  the  right  of  the  wife  and  children  for 
support  is  superior  to  and  higher  than  the  right 
of  any  ordinary  creditor.  The  beneficiary's 
wife  and  children  are  included  in  the  personal 
use  to  which  the  income  of  the  trust  fund  has 
tp  be  applied.  All  the  cases  where  surplus  in- 
come of  the  trust  fund  has  been  applied  to  the 
claims  of  creditors  limit  the  surplus  to  what  may 
remain  after  making  due  provision  for  the  suit- 
able support  and  maintenance  of  the  cestui  que 
trust  and  those  dependent  upon  him.  In  such 
a  case,  under  the  authority  of  Williams  v. 
Thome,  70  N.  Y.  270,  and  Tolles  v.  Wood,  99 
id.  618,  the  court  first  determines  what  is  neces- 
sary for  the  support  of  the  debtor  and  also  6f 
his  family.  The  creditor  receives  the  surplus 
of  the  income,  but  his  rights  to  the  surplus  arc 
inferior  to  the  rights  of  the  wife  and  children*1 
for  support.  The  English  cases  agree  with  this  • 
finding  of  Judge  Barrett.  In  Watkyns  v. 
Watkyns,  2  Atk.  97,  it  was  held,  that  as  the 
husband  had  left  the  kingdom,  the  interest  out 
of  the  trust  moneys  should  be  paid  to  the  wife 
until  he  thought  proper  to  return  and  maintain 
her  as  he  should.  Lord  Hartwicke  said,  "  I 
«an  do  no  more  in  this  case  than  Lord  Chan- 
cellor King  did  in  the  case  of  Colemore  v.  Cole- 
more,  where  he  framed  his  decree  by  way  of 
analogy  to  the  writ  of  ne  exeat  regno,  and  im- 
pounded the  fortune  of  the  husband  for  the 
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wife's  maintenance  until  he  should  think  proper 
to  return."  With  this  view  of  the  case  Judge 
Barrett  directed  that  income  arising  from  the 
funds  within  the  jurisdiction  of  the  court  should 
be  set  aside  to  support  the  wife  and  children 
during  the  voluntary  absence  of  the  husband 
from  the  court,  to  enforce  the  judgment  of  the 
court.  

A  recent  opinion  by  the  Supreme  Court  of 
the  territory  of  Oklahoma,  which  was  handed 
down  September  8,  1894,  decides  the  fact  that 
all  divorces  granted  by  probate  judges  since 
March,  1893,  are  void.  It  has  been  a  notorious 
and  well-known  fact  that  \nany  people  have 
gone  to  Oklahoma,  not  only  because  divorces 
were  easily  obtained,  but  also  because  the  resi- 
dence of  ninety  days  was  much  shorter  than 
was  required  in  other  States  and  Territories. 
As  to  whether  the  recent  and  well  remembered 
efforts  of  all  kinds  and  conditions  of  men  to  get 
within  the  sacred  jurisdiction  of  the  Territory, 
and  within  the  still  more  blessed  jurisdiction  of 
the  courts,  were  owing  to  the  fact  that  divorces 
were  easily  obtained,  is  a  matter  of  conjecture 
which  will  bear  further  proof.  But  certain  it 
is  that  many  of  the  four  hundred  couples  who 
have  been  divorced  since  March,  1893,  but  who 
have  married  subsequently,  will  find  it  more 
difficult  to  escape  the  punishment  for  bigamy 
than  it  was  to  procure  the  alleged  divorce. 
This  is  only  another  apt  illustration  of  the 
necessity  for  some  uniformity  in  the  laws  of 
marriage  and  divorce.  On  one  side  of  an 
imaginary  line  dividing  two  States,  a  man  is  a 
happy  husband;  while  within  one-half  an  inch 
of  himself  appears  another  similar  to  himself  in 
all  respects,  save  that  he  is  a  bigamist.  In  one 
State  the  law  determines  the  morals  of  the  in- 
dividual, while  in  the  other  the  person  may  be 
avoided  as  a  bigamist  because  the  law  of  the 
State  where  the  divorce  was  granted  is  not 
recognized. 

Judge  Barrett  has  recently  held,  in  the  case 
of  Jones  v.  Newton,  79  Hun,  436,  that  the  words 
"  payment  guaranteed  "  written  by  a  vendee 
upon  bills  of  merchandise  made  out  to  him  by 
the  vendor,  does  not  tend  to  vary  the  original 
agreement  between  the  parties  to  pay  for  the 
goods  nor  to  turn  the  sale  into  a  guarantee, 
and  that  where  the  subsequent  guarantor  was 


the  principle  debtor,  the  use  of  such  words 
guaranteeing  the  payment,  amounts  to  nothing 
more  than  his  guaranty  of  his  debt,  which  is  not 
a  collateral  but  an  original  undertaking.  The 
defendant  desired  to  aid  a  certain  firm  which 
had  failed,  and  to  accomplish  this  object  en- 
tered into  an  agreement  with  the  plaintiff  in 
writing,  whereby  he  agreed  to  be  responsible 
for  certain  goods  delivered  to  the  third  party. 
The  goods  were  delivered  to  the  third  party 
from  time  to  time  with  a  bill  which  was  duly 
forwarded  to  the  defendant,  and  across  which 
he  wrote  "  payment  guaranteed  "  and  subscribed 
his  name  thereto.  The  court  held,  as  already 
stated,  on  the  theory  that  the  bills  were  made 
out  to  the  defendant  personally  and  that  his 
guaranty  across  the  face  was  merely  additional 
to  his  original  undertaking  entered  into  with 
the  plaintiff  to  pay  for  the  property  sold  to  him 
for  the  third  party. 


A  rather  peculiar  case  on  the  facts  has  been  de- 
cided by  the  First  Department  in  the  matter  of 
Cross  eta/,  v.  Anglo-American  Banking  Company, 
79  Hun,  424.  The  question  is  as  to  whether  the 
president  of  a  banking  association  is  presump- 
tively authorized  to  equip  the  office  of  the  com- 
pany with  furniture.  The  action  was  brought 
to  recover  the  alleged  value  of  office  furniture 
which  defendant  ordered  and  which  was  used  by 
it.  The  plaintiff  proved  the  sale  and  delivery  of 
the  goods  and  the  subsequent  use  thereof,  but 
was  unable  to  prove  any  by-law  of  the  corpora- 
tion authorizing  its  officers  to  furnish  its  offices. 
From  the  fact  that  the  defendant,  by  its  direct- 
ors, had  knowledge  of  the  purchase  of  the  fur- 
niture  and  the  subsequent  use  thereof,  the  court 
determines  that  sufficient  authorization  of  the 
president's  action  is  found  by  the  subsequent 
ratification  by  the  directors  of  the  company  of 
the  action  of  the  president. 


In  Pullman  Palace  Car  Co.  v.  Fmvler,  a  case 
decided  in  the  Supreme  Court  of  Texas,  it  was 
held  that  where  a  person  severely  afflicted  with 
rheumatism  pays  for  a  berth  on  a  sleeping-car 
between  certain  points,  mental  suffering  is  not 
an  element  of  damage  for  breach  of  the  con- 
tract, in  simply  refusing  to  permit  such  per- 
son to  occupy  the  berth  as  a  bed  in  the  day- 
time. 
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STANDARDS   OF   LEGAL    EDUCATION   IN 
THE  WEST. 

IN  the  West,  in  the  East  probably,  too,  in  the 
Southwest  certainly,  for  it  is  there  as  a  lawyer, 
legal  journalist  and  law  teacher  I  have  much  ob- 
served, there  are  three  tests  for  admission  to  the 
bar,  and  in  the  application  of  these  tests  there  are 
three  different  standards  of  legal  learning. 

First.  There  is  the  law  school  standard,  which  is 
good. 

Second.  There  is  the  Supreme  Court  standard, 
which  is  fair. 

Third.  There  is  the  Circuit  Court  standard,  which 
is  bad. 

The  statutes  of  all  the  Western  States  give,  I  think, 
jurisdiction  to  the  Supreme  Court  or  the  highest  ap- 
pellate court,  by  whichever  name  called,  to  admit  to 
the  bar.  In  my  own  State,  Missouri — and  I  may  very 
well  select  Missouri  as  a  type  of  all  the  other  South- 
western States,  because  she  is  the  greatest  in  popula- 
tion, and  because  on  account  of  her  geographical 
and  commercial  position  she  may  be  said  to  influence 
more  than  any  other  one  of  this  group,  all  the  others 
— in  Missouri  not  only  the  Supreme  Court  but  the 
Circuit  Courts  of  the  State  have  this  jurisdiction 
given  by  statute  and  the  law  also  provides  that 
graduates  of  the  two  law  schools  of  the  State,  that 
of  St.  Louis  and  of  the  University  of  Missouri  at 
Columbia,  shall  be  admitted  to  the  bar  upon  presen- 
tation of  the  diploma  of  such  schools  without  fur- 
ther examination. 

Of  the  three  doors,  then,  through  one  of  which  the 
candidate  must  pass,  let  me  speak  first  of  the  law 
school  door.  And  here  I  may  claim,  I  think,  n.  good 
standard  exists.  We  have  not  yet  been  able  to  de- 
mand as  much  as  we  would  wish  to  demand  in  the 
way  of  academic  qualifications.  We  cannot  yet  do 
what  Harvard  is  doing;  we  are  hardly  old  enough 
for  that,  and  while  the  other  two  doors  exist,  the 
one  not  hard  to  pass,  the  other  wide  open,  we  must 
necessarily  remain  as  we  are.  But  so  far  as  the 
technical  course  is  concerned,  it  will,  I  think,  com- 
pare favorably  with  that  of  any  law  school  in  the 
East.  If  there  are  schools  who  deem  a  two-years' 
course  too  long,  they  are  not  in  our  section  of  the 
country.  We  feel,  therefore,  that  we  are  fairly 
abreast  of  the  times  and  that  good  work  is  being 
done.  As  a  result  a  degree  from  a  law  school  is  be- 
coming an  essential  certificate  of  legal  training,  and 
it  is  in  our  States  becoming  felt,  and  felt  strongly, 
that  without  the  cabalistic  letters  LL.  B.  the  words 
attorney-at-law  are  hardly  a  passport  to  professional 
recognition.  This  is  shown  of  late  years  in  the 
number  of  licensed  attorneys  who  after  one  or  more 
years  of  practice  under  court  admission  enter  the 
law  schools  for  the  purpose  of  receiving  systematic 


instruction  in  law,  the  want  of  which  they  have  dis- 
covered, and  the  diploma  of  the  school  which  certi- 
fies to  that  instruction. 

The  Supreme  Court  in  admitting  candidates 
through  its  door  generally  demands  that  they  shall 
show  a  fair  kn'owledge  of  the  principles  of  the  law, 
of  local  practice  and  of  the  statutes  of  the  State. 
Of  the  manner  in  which  that  knowledge  has  been 
obtained  they  of  course  know  and  can  know  nothing. 
No  term  of  service  or  of  study  is  required.  The 
examination  usually  takes  place  in  the  presence  of 
the  court  and  is  conducted  by  a  committee  of  law- 
yers.. It  is  obvious  that  a  man  may  make  showing 
enough  to  pass  this  ordeal  without  knowing  very 
much,  without  even  having  read  very  much,  and  yet  I 
have  no  complaint  to  make,  and  the  law  teachers  of 
the  Southwest  are  not  disturbed  in  regard  to  the 
methods  obtaining  in  gaining  admission  to  the  bar 
of  our  appellate  courts,  for  it  is  the  third  door  — 
that  which  I  have  characterized  as  the  wide  open 
door— of  which  we  as  teachers  of  law  complain,  and 
which  as  workers  in  the  cause  of  a  high  standard  of 
legal  education  and  of  professional  learning  we 
lament.  In  my  own  State  and  some  others  the  power 
to  admit  to  practice  is  given,  as  I  have  said,  not  only 
to  the  Supreme  Court  but  to  all  the  Circuit  Courts. 
A  score  and  more  of  judges  of  inferior  courts  have 
the  right  to  admit  any  citizen  of  the  State  whether 
a  resident  of  the  county  or  not  to  practice  in  any 
court  in  the  State.  And  there  follows  a  score  or 
more  of  standards.  A  few  of  these  judges  follow 
the  practise  and  requirements  of  the  appellate 
courts;  they  refer  the  matter  to  a  committee  of  the 
local  bar  who  examine  the  candidates  in  open  court. 
In  other  circuits  the  application  is  referred  to  some 
single  examiner,  some  friend  of  the  judge  on  whose 
certificate  of  an  examination  held  in  camera  the 
candidate  is  enrolled.  Let  me  relate  a  personal  ex- 
perience of  this  method.  Removing  to  a  Western 
State  almost  twenty  years  ago  just  after  being  ad- 
mitted to  the  bar  of  Canada,  after  a  long  course  of 
study,  I  was  informed  that  a  foreign  certificate  of 
admission  to  the  bar  would  not  be  received,  and  that 
I  would  be  required  to  pass  the  regular  examination 
like  any  other  applicant.  After  a  considerable 
number  of  weeks  spent  in  the  study  of  the  local  law 
and  statutes  I  called  on  the  examiner  in  his  office 
and  stated  my  wish  to  be  examined,  at  the  same  time 
remarking  that  I  was  from  Canada.  I  awaited  with 
uneasiness  the  first  question.  "What,1'  said  the 
examiner,  "is  the  name  of  the  reporter  of  the 
Chancery  Court  of  Upper  Canada."  I  gave  the 
name  and  was  informed  that  that  would  do,  and  I 
could  call  again  the  next  day.  The  correctness  of 
my  answer  had  been  verified  I  suppose  in  the  interim, 
for  the  next  morning  I  found  a  certificate  awaiting 
me  that  I  had  been  duly  examined  in  the  laws  and 
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statutes  of  the  State  and  bad  been  found  to  possess 
the  proper  qualifications  to.  practice  the  profession 
of  the  law  in  all  its  courts. 

But  in  many  cases  the  judge  does  the  examining 
himself,  whereupon  his  power  to  turn  out  practicing 
lawyers  is  regarded  by  the  public  as  a  piece  of  pat- 
ronage which  has  its  value  especially  just  before 
election  day.  The  political  worker  you  may  be 
sure  is  not  slow  to  avail  himself  of  the  opportunity 
to  make  attorneys  of  himself  and  his  friends  and  the 
judge  cannot  always  resist  the  demands.  In  the 
records  of  the  appellate  courts  of  Missouri  you  may 
read  a  story  which  tells  better  than  any  example  I 
might  cite  from  my  own  experience  what  may  be 
the  result  of  such  a  system.  About  ten  years  ago 
there  was  an  old  negro  preacher  in  St.  Louis  named 
Bradley  who  conceived  the  idea  that  if  he  were  only 
able  to  hold  himself  out  as  a  lawyer  as  well  as  a 
preacher  he  would  do  a  flourishing  trade  among  his 
flock.  He  applied  for  admission  in  St.  Louis  and 
he  was  examined  in  open  court.  He  had  spelled 
his  way  through  a  few  hundred  pages  of  Blackstoue, 
of  some  obsolete  law  dictionary  and  the  statutes  of  the 
State.  Without  an  idea  of  any  single  sentence  ho 
had  read,  bis  examination  was,  of  course,  a  comedy 
of  errors,  but  though  rejected  he  was  not  dismayed. 
In  a  few  weeks  he  turned  up  again  the  happy  pos- 
sessor of  a  certificate  of  admission  to  the  Circuit 
Court  in  one  of  the  interior  counties,  and  thus  en- 
titled to  be  enrolled  in  any  and  every  other  court  in 
the  State.  The  first  client  he  obtained  was  a  poor 
negro  charged  with  murder.  Though  the  prisoner 
was  afterward  found  to  have  acted  under  circum- 
stances of  justifiable  self-defense,  Bradley's  manage- 
ment of  the  case  resulted  in  a  verdict  of  murder  in 
the  first  degree  and  sentence  of  death.  Then  the 
poor  prisoner  became  frightened  and  retained  a  law- 
yer. It  was  a  rather  difficult  case  to  appeal ;  there 
were  no  points  reserved;  there  were  no  errors 
which  could  be  taken  advantage  of  and  the  only 
possible  chance  was  to  ask  for  a  new  trial  on  the 
ground  of  the  ignorance,  imbecility  and  incom- 
petency of  the  negro  attorney.  The  Court  of  A  ppeal 
was  of  opinion  that  as  the  law  of  the  State  had  pro- 
vided means  whereby  only  persons  qualified  by 
learning,  intellectual  capacity  and  good  moral  char- 
acter, may  be  permitted  to  defend  in  a  court  of 
justice  the  reputation,  property  or  life  of  a  fellow 
citizen,  the  presumption  necessarily  followed  that 
one  who  has  by  such  statutory  means  become  pos- 
sessed of  the  proper  credentials,  has  the  learning, 
the  judgment  and  the  capacity  to  decide  as  to  what 
are  the  best  methods  for  securing  his  client's  rights, 
and  that  the  client  in  selecting  a  counsel  has  elected 
to  abide  by  the  results  of  his  acts.  Courts  have 
with  great  unanimity,  it  said,  compelled  persons  to 
stand  by  and  be  responsible  for  the  omissions  and 
blunders  of  their  attorneys   in  legal   proceedings. 


But  the  court  thought -that  there  was  a  limit  to  this 
principle,  that  a  client,  for  example,  would  not  be 
bound  by  the  acts  of  an  attorney  who  should  be- 
come insane  during  the  progress  of  a  trial.  And 
the  acts  of  this  particular  attorney  seemed  to  be 
those  of  a  lunatic  or  an  idiot.  He  had  urged  on  the 
trial  that  no  act  of  Congress  had  ever  given  the  city 
of  St.  Louis  jurisdiction  to  punish  crime,  that  the 
State  could  not  prove  the  killing  without  first  prov- 
ing that  the  deceased  was  alive  and  did  not  kill 
himself,  and  that  a  confession  made  in  Illinois  could 
not  be  proved  in  Missouri  because  the  "United 
States  have  made  no  law "  to  authorize  it.  And 
though  the  prisoner  had  implored  him  to  allow  him 
to  take  the  stand  to  tell  the  story  of  the  killiug,  he 
bad  refused  because  a  prisoner  charged  with  murder 
could  not  testify  in  his  own  defense.  These  are  a 
few  absurdities  with  which  the  record  abounded. 
The  State  Constitution  said  the  court  requires  that 
in  all  criminal  prosecutions  the  accused  shall  have 
the  right  to  appear  and  defend  in  person  and  by 
counsel.  The  prisoner  did  not  have  counsel  within 
this  provision  uud  a  new  trial  was  therefore  granted. 
State  v.  Jones,  12  Mo.  App.  93.  And  yet  the  State 
had  by  its  proper  officers  declared  that  this  man 
was  qualified  to  practice  the  profession  of  the  law. 
It  could  not  even  claim  to  have  been  defrauded,  for 
the  simple  old  negro  was  incapable  of  that.  It  was 
but  the  natural  result  of  a  bad  system. 

Strangely  enough  one  or  two  law  schools — and 
they  are  not  in  the  Southwest  either — are  adding 
much  to  the  power  of  the  supporters  of  this  system, 
encouraging  it  and  have  actually  gone  into  partner- 
ship with  it,  for  they  announce  in  their  catalogues 
that  students  who  have  been  admitted  to  the  bar  of 
any  State  will  be  admitted  to  the  senior  class  with- 
out passing  through  the  junior  class.  We  hail  from 
west  of  the  Mississippi  and  from  us  is  not  expected 
as  high  a  standard  of  qualification  for  professional 
study,  and  yet  we  could  not  be  induced  to  make  any 
such  offer  even  though  the  numbers  of  Our  students 
should  be  largely  increased.  For  while  we  know  a 
certificate  of  admission  to  the  bar  may  mean  that 
the  holder  of  it  has  read  some  law,  it  nay  mean 
nothing  of  the  kind.  With  us  the  candidates  for 
admission  to  the  senior  class  must  pass  an  examina- 
tion in  all  the  subjects  of  the  junior  year  whether 
he  be  a  licensed  attorney  or  not.  In  nearly  every 
case  in  which  a  student  in  our  law  school  has  been 
rejected  in  the  junior  year  he  bos  at  once  been  ad- 
mitted to  the  bar  of  some  Circuit  Court.  He  has 
miserably  failed ;  he  could  not  go  any  further  in  our 
law  school  without  another  year  of  junior  work,  and 
yet  armed  with  the  certificate  of  admission  to  the 
bar  he  is  entitled  to  enter  the  senior  class  of  at  least 
two  eastern  law  schools.  Out  of  this  offer  there  is 
growing  up,  I  am  informed  on  good  authority,  what 
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I  might  call  a  conditional  admission  or  rather  a  li- 
cense granted  upon  a  condition  subsequent.  A  man 
wants  to  be  admitted  to  the  bar,  and  a  degree  from 
a  law  school,  and  like  many  people  in  this  day  he 
wants  them  as  quickly  as  possible.  He  has  never 
opened  a  law  book. .  He  goes  to  some  judge  and 
says,  "I  want  to  be  admitted  to  the  bar."  The 
judge  asks  him  how  much  he  has  read.  He  has  not 
read  any  thing,  but  if  the  judge  will  give  him  a  license 
to  practice  he  will  take  the  next  train  and  go  to  a 
law  school  whose  announcement  he  has  in  bis  hand 
and  study  law  for  a  year.  The  judge  may  not  at 
once  see  what  he  is  driving  at,  so  be  continues : 
"  Suppose  I  had  a  degree  from  a  law  school  or  had 
studied  at  one  for  one  year,  you  would  give  -me  a 
license  to  practice,  I  suppose  ?  "  "  Certainly." 
"  Well,  this  is  the  same  thing  if  you  will  take  my 
word  for  it.  Your  license  will  enable  me  to  get 
through  in  one  year,  and  I  promise  not  to  practice 
until  I  have  studied  a  year  at  the  law  school."  This 
is  a  very  fair  proposition  and  the  judge  accepts  it, 
and  in  a  few  days  some  law  school  has  a  member  of 
the  bar  entered  in  its  senior  class — a  member  of  the 
bar  who  has  never  read  a  page  of  law.  The  offer  to 
members  of  the  bar  to  become  senior  students  has  I 
am  sure  been  made  by  these  schools  in  good  faith 
and  unconscious  of  the  results,  and  I  trust  what  T 
have  said  may  lead  to  its  modification. 

We  who  are  most  interested  in  legal  education 
are  at  present  petitioning  the  Legislature  to  restrict 
to  the  appellate  courts  the  power  of  admission  to 
the  bar.  A  great  advance  in  the  standard  of  ad- 
mission would  we  are  assured  follow  this  change  in 
the  law.  At  present  the  greatest  competitors  and 
rivals  of  the  law  schools  are  the  Circuit  Courts. 
Many  who  choose  the  legal  profession  for  their  call- 
ing look  upon  it  as  a  waste  of  time  to  spend  even 
two  years  at  a  law  school  when  the  end  they  have 
in  view — a  license  to  practice — may  be  obtained 
without  any  expenditure  of  time  and  very  little  ex- 
penditure of  money.  This  door  to  the  bar  with  its 
dubious  standards,  once  closed,  we  should  see  a 
large  increase  in  the  number  of  students  in  the  law 
departments  of  our  colleges  and  universities.  The 
candidate  for  admission  to  the  bar  as  between  the 
Appellate  Court  examination  and  the  stricter  law 
school  final  examination  would  prefer  to  take  the 
latter  preceded,  as  it  is,  by  a  systematic  course  of  in- 
struction, where  the  former  only  follows  the  student's 
own  reading  in  his  one  way  with  such  help  as  he 
may  receive  from  some  friendly  lawyer.  My  pur- 
pose in  this  paper  is  to  avail  myself  of  the  oppor- 
tunity presented  to  me  to-day  of  calling  attention 
to  this  unfortunate  phase  of  the  requirements  for 
admission  to  the  bar  in  my  own  and  other  States, 
and  to  ask  that  the  voice  of  this  association  (es- 
pecially of  those  engaged  in  teaching  the  law)  be 


enlisted  in  the  endeavor  which  we  are  making  at 
this  time  to  raise  the  standard  of  legal  education  in 
the  West  by  calling  for  the  abolition  of  this  power 
now  vested  in  the  inferior  courts — a  power  which  I 
believe  to  be  the  greatest  hindrance  to  any  advance 
in  the  requirement*  for  admission  to  the  bar  which 
exists  to- day. 

John  D.  Lawbon, 
Columbia,  Mo. 

"AN  ABSURDITY  OF  LEGISLATION." 

THE  last  Tariff  Act,  in  section  73,  enacts  as  fol- 
lows: "That  every  combination,  conspiracy, 
trust,  agreement  or  contract  is  hereby  declared  to 
be  contrary  to  public  policy,  illegal  and  void,  when 
the  same  is  made  by  or  between  two  or  more  per- 
sons or  corporations,  either  of  whom  is  engaged  in 
importing  any  article  from  any  foreign  country  into 
the  United  8tates,  and  when  such  combination,  con- 
spiracy, trust,  agreement  or  contract  it  intended  to 
operate  in  restraint  of  lawful  trade  or  free  competi- 
tion in  lawful  trade  or  commerce,  or  to  increase  the 
market  price  in  any  part  of  the  United  States  or  any 
articleorarticlesimportedorintended  to  be  imported 
into  the  United  States,  or  of  any  manufacture  into 
which  such  imported  article  enters  or  is  intended  to 
enter.  Every  person  who  is  or  shall  hereafter  be 
engaged  in  the  importation  of  goods  or  any  com- 
modity from  any  foreign  country  in  violation  of  this 
section  of  this  act,  or  who  shall  combine  or  con- 
spire with  another  to  violate  the  same,  is  guilty  of 
a  misdemeanor,  and  on  conviction  thereof  in  any 
court  of  the  United  States  such  person  shall  be  fined 
in  a  sum  not  less  than  $100,  and  not  exceeding 
$5,000,  and  shall  be  further  punished  by  imprison- 
ment, in  the  discretion  of  the  court,  for  a  term  not 
less  than  three  months  nor  exceeding  twelve 
months.'' 

The  law  nowhere  defines  what  specific  acts  shall 
be  construed  to  operate  in  restraint  of  lawful 
trade  or  free  competition  in  lawful  jtrade  or  com- 
merce, or  to  increase  the  market  price  of  goods. 

Who  is  to  define  what  the  law  is  on  these  sub- 
jects? Wbo  is  to  say  what  is  the  market  price  of 
goods?  How  is  the  court  to  charge  the  jury  on 
what  constitutes  a  breach  of  this  section?  Who 
will  know  beforehand  what  specific  acts  are  a 
crime? 

Judge  Brewer  says,  in  Railway  Co.  v.  Dey,  35 
Fed.  Rep.  866,  876,  with  reference  to  the  "reason- 
able-rate "  clause  of  the  Interstate  Commerce  Act : 
"Now,  the  contention  of  the  complaint  is  that  if  a 
railroad  company  charges  an  unreasonable  rate,  it 
shall  be  deemed  a  criminal,  and  punished  by  fine, 
and  that  such  a  statute  is  too  indefinite  and  uncer- 
tain, no  man  being  able  to  tell  in  advance  what  in 
fact  is,  or  what  any  jury  will  find  to  be,  a  reasonable 
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rate,"  and  that  do  penal  law  can  be  sustained  unless 
its  mandates  are  so  clearly  expressed  that  any  ordi- 
nary person  can  determine  in  advance  what  he  may 
not  do  under  it;  and  he  cites  Dwar.  St.  652,  where  it 
is  laid  down  "  that  it  is  impossible  to  dissent  from 
the  doctrine  of  Lord  Coke  that  the  acts  of  Parlia- 
ment ought  to  be  plainly  and  clearly,  and  not 
darkly  and  cunningly,  penned,  especially  in  legal 
matters." 

In  Tozer  v.  United  States,  52  Fed.  Rep.  915,  the 
same  judge  refers  approvingly  to  the  language  used 
in  Railway  Co.  v.  Dey.  The  court,  in  Tozer  v. 
United  States  reversed  S.  C,  39  Fed.  Rep.  904, 
where  a  conviction  was  had  under  the  "  undue  pref- 
erence "  clause  of  the  Interstate  Commerce  Act, 
holding  substantially  that  the  clause  is  too  indefi- 
nite and  uncertain.  The  court  reversed  the  convic- 
tion, saying  that,  "  in  order  to  constitute  a  crime, 
the  act  must  be  one  which  the  party  is  able  to  know 
in  advance  whether  it  is  criminal  or  not.  The 
criminality  of  an  act  cannot  depend  upon  whether 
a  jury  may  think  it  reasonable  or  unreasonable. 
There  must  be  some  definiteness  and  certainty." 
It  was  error,  said  the  court  iu  Tozer  v.  United 
States,  to  charge  the  jury:  "Now,  conceding  that 
some  difference  between  the  local  rate  and  the  Mis- 
souri Pacific  Railway  Company's  proportion  of  the 
through  rate  is  permissible,  owing  to  the  different 
conditions  affecting  the  two  shipments,  the  ques- 
tion that  I  submit  to  you  under  the  second  and  third 
counts  is  whether  the  difference  shown  in  this  case 
between  the  two  rates  of  twelve  cents  per  hundred 
pounds  is,  under  all  the  circumstances  of  the  case,  a 
reasonable  difference,  or  an  undue  and  unreasonable 
difference,  not  justified  by  the  different  circum- 
stances under  which  through  shipments  from  Chi- 
cago and  local  shipments  from  Hannibal  are  made. 
If  you  find  that  the  difference  in  rate  of  twelve 
cents  per  hundred  pounds  is  an  undue  and  unrea- 
sonable difference,  and,  as  before  explained,  that 
defendant,  as  agent  of  the  Missouri  Pacific  Railway 
Company,  knowingly  and  wilfully  gave  the  Chi- 
cago, Burlington  and  Quincy  Railroad  the  advan- 
tage of  such  difference  in  the  shipment  of  the  two 
barrels  of  sugar  mentioned  in  the  indictment,  then 
you  may  return  a  verdict  of  guilty  on  the  second 
and  third  counts,  although  you  acquit  on  the  first 
count.  *  *  *  In  deterraiuing  the  last  question 
submitted  to  you  as  to  the  reasonableness  or  unrea- 
sonableness of  the  difference  between  the  local  rate 
and  the  Missouri  Pacific  Company's  portion  of  the 
through  rate,  I  give  you  fnll  liberty  to  consider  all 
the  facts,  circumstances  and  reasons  adduced  by  the 
various  witnesses  in  justification  of  the  difference 
shown,  and  I  ask  you  to  consider  the  same  carefully 
and  fairly,  without  any  prejudice  or  bias  whatso- 
ever." 


The  Tariff  Act  enacts  that  an  agreement,  etc.,  in- 
tended to  operate  in  restraint  of  lawful  trade  or 
free  competition  in  lawful  trade,  or  to  increase  the 
market  price  of  goods,  shall"  be  a  misdemeanor, 
without,  however,  defining  what  shall  evidence  the 
intent  or  what  acts  are  in  restraint  of  lawful  trade 
or  of  free  competition,  or  what  acts  shall  constitute 
the  crime  of  intending  to  increase  the  market  price 
of  goods,  or  what  the  market  price  of  goods  shall 
be,  or  any  standard  by  which  the  market  price  can 
be  determined. 

Nor  is  this  the  full  measure  of  absurdity  of  the 
section,  for  the  doing  of  or  agreeing  to  do  specific 
acts  is  not  forbidden ;  it  is  the  intent  only  that  is 
made  criminal.  Thus,  one  may  enter  into  an  agree- 
ment, etc.,  which  does  not  in  fact  operate  in  restraint 
of  lawful  trade,  which  does  not  in  fact  restrain 
free  competition,  which  does  not  in  fact  increase 
the  market  price,  yet  because  it  was  intended  that 
the  agreement  should  have  such  operation,  the  par- 
ties to  it  have  committed  a  crime. 

It  is  hardly  necessary  to  declare  that,  while  in- 
tent is  of  the  essence  of  crime,  an  intent  followed 
by  no  criminal  act  is  not  a  crime.  The  Congress 
seems  to  thiuk  a  man  can  commit  a  crime  by  merely 
thinking  he  will  commit  one. 

In  United  States  v.  Sharp,  1  Pet.  122,  the  court 
held  that  "  laws  which  create  crimes  ought  to  be  so 
explicit  in  themselves,  or  by  reference  to  tome  known 
standard,  as  that  all  may  know  what  they  prohibit." 

Bishop  on  Statutory  Crimes  says  (§  41) :  "  Where 
the  statutory  terms  are  of  such  uncertain  meaning, 
or  so  confused,  that  the  courts  cannot  discern  with 
reasonable  certainty  what  is  intended,  they  will  pro- 
nounce the  enactment  void." 

An  Arkansas  statute  made  it  a  misdemeanor  "  to 
commit  any  act  injurious  to  the  public  health  or 
public  morals,  or  the  perversion  or  obstruction  of 
public  justice,  or  the  due  administration  of  the 
law."  Under  this  statute  a  man  who  had  left  his 
wife  and  child  without  the  means  of  support  (these 
acts  not  being  an  offense  at  common  law)  was  in- 
dicted for  "committing  an  act  injurious  to  public 
morals."  The  Supreme  Court  of  Arkansas  said 
(Ex  parte  Jackson,  45  Ark.  158):  "  We  cannot  con- 
ceive how  a  crime  can  on  any  sound  principle  be 
defined  in  so  vague  a  fashion.  Criminality  depends 
under  it  upon  the  moral  idiosyncracies  of  the  indi- 
viduals who  compose  the  court  and  jury.  *  *  * 
The  law  is  simply  null.  The  standard  of  crime 
would  be  ever  varying.  The  Constitution,  which 
forbids  ex  post  facto  laws,  could  not  tolerate  a  law 
which  would  make  an  act  a  crime,  or  not,  accord- 
ing to  the  moral  sentiment  which  happens  to  prevail 
with  judge  and  jury  after  the  act  had  been  committed.'''' 

No  jury  can  pass  upon  specific  acts  previously  de- 
fined by  this  law  to  be  a  crime,  as  is  usual  in  crimi- 
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nal  cases,  because  no  acts  are  defined  by  the  law  to 
be  a  crime.  "  The  standard  of  crime  would  be  ever 
varying.  The  law  is  simply  null."  Judges  and 
juries  would  differ  as  to  what  is  restraint  of  lawful 
trade,  free  competition  and  market  price.  Thus, 
the  Congress  does  not  enact  before  the  crime  is 
committed  a  law  defining  the  crime,  but  the  jury 
does  it  after  it  is  committed,  and  to  fit  each  case. 

Section  73  is  on  a  par  witli  the  section  of  the  Chi- 
nese Peual  Code,  which  Judge  Brewer  refers  to  (but 
not  with  approval),  which  will  be  found  in  Lieber's 
Hermenetics,  page  156,  and  which  reads:  "Who- 
ever is  guilty  of  improper  conduct,  and  of  such  as 
is  contrary  to  the  spirit  of  the  law,  though  not  a 
breach  of  any  specific  part  of  it,  shall  be  punished 
at  least  forty  blows,  and  when  the  impropriety  is  of 
a  serious  nature,  with  eighty  blows." 

Richard  M.  Bruno. 
146  Broadway,  New  York. 


ENGLISH  CHANCERY  JURISDICTION  AND 
AMERICAN  COURTS. 

A  REMARKABLE  legal  controversy,  in  which  the 
principles  and  jurisdiction  of  the  English 
Court  of  Chancery  play  an  important  part,  has  for 
some  time  been  carried  on  in  America,  and  has  re- 
cently reached  what  appears  to  be  a  crisis.  It  arises 
out  of  the  peculiar  features  of  the  Federal  and  State 
systems  of  the  judiciary;  and  the  cause  of  the  com- 
motion is  the  extension  of  their  jurisdiction,  by  a 
series  of  usurpations  accomplished  with  striking 
.unanimity,  by  the  Federal  courts  established  in  the 
various  States.  This  has  been  done,  it  is  said, 
steadily  and  systematically,  with  conscious  and  con- 
temptuous disregard  of  laws  well  known  and  set- 
tled ;  and  the  Supreme  Court  has  taken  part  in  these 
operations  for  the  purpose  of  increasing  the  power 
of  the  Federal  courts  over  other  branches  of  the 
judicial  system. 

These  courts  have  both  a  common  law  and  an 
equity  jurisdiction,  and  the  encroachments  have 
been  made  in  both  spheres;  but  it  is  upon  the 
equity  side  that  they  have  been  carried  farthest. 

In  America,  as  in  England,  the  subject-matter 
with  which  equity  deals  is  enormous  aggregates  of 
property,  and  it  is  especially  in  the  dealings  of  the 
Federal  Chancery  Courts  with  the  affairs  of  corpora- 
tions that  economical,  social,  and  political  abuses  of 
the  gravest  character  have  been  originated,  and  are 
being  developed. 

A  tremendous  indictment  has  been  drawn  up  in  a 
"Memorial  addressed  by  the  Assembly  of  the  State 
of  South  Carolina  to  the  Congress  of  the  United 
States,  in  the  matter  of  railroad  corporations,  and 
the  equity  jurisdiction  of  the  courts  of  the  United 
States." 


The  charge  is,  that  the  Federal  courts  have 
usurped  an  equity  jurisdiction  in  regard  to  the  ap- 
pointment of  receivers,  or  rather  of  managers,  of 
railroads  which  they  very  well  know  they  do  not 
possess;  and  have  so  used  this  usurped  jurisdiction 
that  their  appointments  have  grown  into  an  evil  of 
enormous  proportions. 

It  is  sustained  by  reference  to  the  relations  be- 
tween the  English  Court  of  Chancery  and  those  of 
America.  Except  where  acts  of  Congress  have  con- 
ferred powers  and  jurisdiction  upon  the  American 
Chancery  Courts  (and  the  assertion  is  made  that,  in 
regard  to  railway  receiverships,  this  has  never  been 
done)  the  equity  jurisdiction  of  these  courts  is  pre- 
cisely that  which  the  High  Court  of  Chancery  pos- 
sessed at  the  time  of  the  establishment  of  the  Con- 
stitution of  the  United  States,  and  the  usages  of 
the  Court  of  Chancery,  whenever  the  jurisdiction  is 
exercised,  govern  the  proceedings. 

That  court  had  not  this  power  of  appointing  a 
manager  of  a  railway  until  the  Railway  Companies 
Act  of  1867,  and  then  only  in  cases  where  a  creditor 
has  recovered  a  judgment  against  a  company.  The 
act  was  passed  after  the  refusal  of  the  court  to  exer- 
cise such  jurisdiction  in  Gardner  v.  London,  Chat- 
ham and  Dover  Railway  Company,  L.  T.  Rep.  (N. 
S.),  644;  L.  R.,  3  Ch.  App.  201,  though  it  had  be 
come  a  practice  for  some  time  before  the  passing  of 
the  act  to  appoint  not  only  receivers,  hut  in  some 
cases  managers  also,  subject  to  certain  rules  and 
conditions.  Baggallay,  L.  J.,  in  Re  Manchester  & 
Milford  Railway  Company,  45  L.  T.  Rep.  (N.  S.), 
129;  14  Ch.  Div.  657. 

Lord  Cairns  explained  the  principles  upon  which 
the  court  acted.  It  would  appoint  a  manager  of  a 
private  business,  or  undertaking,  and  by  so  doing 
assumed  the  management  into  its  own  hands;  the 
manager  was  the  servant,  or  officer  of  the  court,  and 
the  court  decided  any  question  which  arose  as  to, 
the  character  or  details  of  the  management.  But 
it  drew  a  marked  distinction  between  private  under- 
takings and  one  of  a  public  character,  such  as  a 
railway.  When  Parliament,  acting  for  the  public 
interest,  authorizes  the  construction  and  mainte- 
nance of  a  railway,  both  as  a  highway  for  the  public 
and  a  road  on  which  the  company  may  themselves 
become  carriers  nf  passengers  and  goods,  it  confers 
powers  and  responsibilities  of  the  largest  and  most 
important  kind,  and  it  confers  and  imposes  them 
upon  the  company  which  Parliament  has  before  it, 
and  upon  no  other  body  of  persous.  These  powers 
must  be  executed  and  these  duties  discharged  by 
the  company.  They  cannot  be  delegated  or  trans- 
ferred. The  company  will,  of  course,  act  by  its  ser- 
vants, for  a  corporation  cannot  act  otherwise ;  but 
the  responsibility  will  be  that  of  the  company.  The 
company  could  not  by  agreement  hand  over  the 
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management  of  the  railway  to  the  debenture-holders. 
It  is  impossible  to  suppose  that  the  Court  of  Chan- 
cery can  make  itself,  or  its  officers,  -without  any 
parliamentary  authority,  the  hand  to  execute  those 
powers. 

He  also  said:  "Nothing  is  better  settled  than 
that  the  court  does  not  assume  the  management  of 
a  business  or  undertaking  except  with  a  view  to  the 
winding  up  and  sale  of  the  business  or  undertak- 
ing." The  management  is  an  interim  management; 
its  necessity  and  its  justification  spring  out  of  the 
jurisdiction  to  liquidate  and  to  sell.  The  business 
or  undertaking  is  managed  and  continued  in  order 
that  it  may  be  sold  as  agoing  concern,  and  with  the 
sale  the  management  ends. 

With  this  before  them  the  memorialists  contend 
that  the  appointment  of  railroad  receivers  by  the 
Federal  courts,  and  their  managements,  through 
them,  of  railroads,  are  a  usurpation  of  dangerous 
powers,  and  an  assumption  of  jurisdiction  more  at- 
tendant with  evil  consequences  than  any  exercise  of 
bench-made  law  that  has  ever  been  attempted. 
There  have  been  countless  cases  in  the  courts  during 
the  last  forty  years,  but  they  hold  that  no  number 
of  precedents  can  confer  powers  or  jurisdiction. 

No  express  distinction  is  made  between  receiver 
and  manager,  but  it  is  plain  that  what  they  mean  is 
what  Lord  Cairns  meant  by  the  term  manager. 
They  could  not  otherwise  rely  on  Gardner's  case, 
for  there  a  receiver  was,  in  fact,  appointed. 

Strangely  enough  the  Federal  courts  seem  to  have 
treated  the  Railway  Companies  Act  of  1867  as  if  it 
had  merely  confirmed  a  power  already  possessed  by 
the  Court  of  Chancery,  instead  of  having  created  a 
new  jurisdiction  which  it  limited  and  defined ;  and 
they  have  used  it  in  support  of  their  own  asserted 
jurisdiction. 

This  is  not,  however,  much  more  evidently  un- 
tenable than  other  constructions  they  have  adopted 
in  support  of  their  encroachments  upon  the  State 
courts. 

An  American  writer,  who  was  a  district  judge  of 
the  Federal  courts,  and  is  an  eminent  authority  on 
corporation  law,  says:  "The  fabric  of  Federal  juris- 
prudence is  the  result,  not  of  constitutional  au- 
thorization, but  a  palpable  usurpation,  by  which  the 
State  courts  have  been  defrauded  of  their  proper 
jurisdiction,  not  only  over  foreign  corporations" — 
that  is,  corporations  created  by  one  State,  but  carry- 
ing on  business  in  another,  and  which  are  in  theory 
resident  in  the  State  of  their  creation — "doing 
business  within  their  limits,  but  also  over  corpora- 
tions of  their  own  creation." 

The  process  seems  to  have  been  as  follows:  The 
States  and  Territories  are  the  chief  creators  of  cor- 
porations, and  over  them  they  have  jurisdiction,  to 
the  exclusion  of  the  Federal  courts.     But  it  has  not 


suited  the  interests  of  these  corporate  bodies,  and 
especially  of  the  railroads,  to  be  subject  to  the  laws 
of  the  State  where  their  business  is  carried  on.  By 
a  decision  obtained  shortly  before  the  civil  war  they 
found  a  means  of  evasion.  They  persuaded  the 
Supreme  Court  to  interpret  the  word  "citizen  "  so 
as  to  include  a  corporation — a  meaning  which  had 
never  before  than  been  applicable  to  any  other  than 
individuals,  and  which  was  contrary  to  all  its  pre- 
vious decisions.  It  then  became  the  object  of  in- 
tending corporators — and  one  which  has  been  largely 
accomplished — to  incorporate  themselves  so  that 
they  should  be  foreign  corporations,  or  "citizens," 
in  the  State  where  their  operations  were  to  be  pur- 
sued. In  this  way  they  brought  themselves  within 
the  jurisdiction  of  the  Federal  courts,  which  ex- 
tends over  "  citizens  of  different  States." 

But  long  before  this  the  corporations  had  gained 
another  victory  which  has  had  much  to  do  with 
placing  America  under  the  boudage  of  its  moneyed 
classes.  This  was  the  famous  Dartmouth  College 
case.'  One  cannot  open  an  American  book  without 
seeing  what  immense  influence  on  the  fortunes  of 
their  country  is  attributed  to  it  by  American  writers; 
an  influence  described  as  maleficent. 

It  was  a  decision  of  the  Supreme  Court  that  the 
charter  under  which  a  corporation  exercises  its 
powers  is  a  contract,  and  as  such,  under  the  Con- 
stitution of  the  United  State*,  is  free  from  the  con- 
trol and  interference  of  any  Legislature. 

The  result  of  these  two  decisions  taken  together 
cannot  be  better  described  than  in  the  words  of  the 
above-quoted  writer.  He  says:  "Our  ancestors 
had  successfully  struggled  against  monopolies  and 
perpetuities;  but  it  remained  for  the  Federal  judi- 
ciary in  the  Dartmouth  College  case  to  establish 
above  the  people,  and  above  the  control  of  their 
legislation,  a  new  species  of  monopoly  and  perpetuity, 
in  the  form  of  private  corporations  having  enormous 
and  exclusive  powers  and  privileges,  procured  by 
bribery,  fraud  and  corruption  from  the  temporary 
possessors  of  the  legislative  power,  and  thus  judi- 
cially endowed  with  irrepealability  and  immortality. 
From  the  day  of  that  decision  to  the  present  time 
the  Federal  courts  seem  to  have  regarded  it  as  their 
chief  function  to  act  as  the  guardians  of  the  corpora- 
tions against  the  people.  Corporate  managers, 
knowing  and  feeling  this,  have  sought  so  to  incor- 
porate themselves  as  to  make  themselves  '  foreign 
corporations'  in  the  State  where  they  reside,  and 
where  their  properties  and  business  are  located  and 
carried  on." 

The  evils  which  Lord  Cairns  foresaw  as  incident 
to  the  management  of  railways  by  others  than  the 
directors,  and  the  dangers  of  their  coming  into  the 
hands  of  railway  manipulators  who,  through  their 
tools,  the  receiver-managers,  would  run  the  concern 
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indefinitely  to  their  own  profit,  and  to  the  con- 
sequent detriment  of  the  public  and  the  general 
body  of  creditors,  have  been  realized  on  a  large 
scale  in  America. 

In  administering  the  Railway  Companies  Act  of 
1867  our  courts  have  recognized  the  importance  of 
appointing  as  managers  either  the  directors  or  some 
of  them,  or  the  secretary,  so  as  to  keep  the  manage- 
ment in  the  board  of  directors.  Care  has  been  taken 
not  to  interfere  with  their  management,  and  to  pro- 
tect creditors  from  that  which  might  be  very  proper 
for  an  ordinary  board  of  directors  of  a  solvent  con- 
cern, namely,  the  laying  out  of  money  with  a  view 
to  the  prospective  development  of  the  line  before 
they  have  paid  their  debts.  Sir  George  Jessel,  in 
A«  Manchester  and  Milford  Railway  Company,  14 
Ch.  Div.  645. 

These  salutary  rules  have  been  disregarded  by  the 
American  courts.  In  picturesque  American  phrase 
the  system  is  "  loaded  down"  with  abuses. 

The  object  of  the  South  Carolina  memorialists  is 
to  bring  these  abuses  before  Congress  for  the  pur- 
pose of  obtaining  legislation  conferring  definite 
jurisdiction  upon  the  Federal  courts  with  the  limita- 
tions and  conditions  necessary  to  secure  control 
over  their  administration  within  a  recognized  sphere. 
One  of  the  signatories  is  a  circuit  judge,  and,  not- 
withstanding a  characteristic  flavor  of  American 
rhetoric  in  the  memorial,  and  a  bitterness  due  per- 
haps to  the  exasperation  of  the  quarrel  now  in  full 
swing  between  the  State  and  Federal  courts,  it  states 
facts  which  are  confessedly  serious  throughout 
America.  In  the  most  oppressive  days  of  the  Court 
of  Chancery  in  England  there  was  nothing  to  com- 
pare with  it. 

The  receiver-manager  is  thus  described:  "He  is 
an  unique  creature  of  the  courts,  peculiar  to  his  age 
and  country:  an  official  who  is  technically  the  ser- 
vant, but  really  the  master,  of  the  court,  of  vast  re- 
sources without  responsibility,  who  disregards  the 
just  claims  of  his  mortgage  creditors,  and  whose 
property  cannot  be  levied  under  an  execution;  a 
common  carrier  who  can  at  his  caprice  make  or  mar 
the  prosperity  of  a  province— can  bid  this  town  to 
flourish  and  cause  that  city  to  decay ;  an  officer  of 
the  Court  of  Equity  supposed  to  be  indifferent  in 
the  cause,  and  yet  who,  to  improve  bis  railway,  or 
to  build,  or  buy,  or  lease  another,  can  issue  certific- 
cates  which  shall  be  a  first  lien  on  the  coffers  of  his 
road,  and  render  the  lien  of  the  mortgagees  abso- 
lutely worthless ;  a  servant  of  the  lower  courts,  yet 
endued  with  powers  that  can  prevent  the  sovereign 
State  of  Texas  from  disposing  of  its  public  lands 
according  to  its  own  laws,  and  can  defy  the  State 
of  South  Carolina  to  collect  the  taxes  due  from  his 
railroad ;  nay,  more,  can  cast  her  sheriffs  and  con- 
stables into  prison  for  daring  to  carry  out  the  laws 


they  are  sworn  to  enforce.  He  has  a  docile,  facile 
court  to  pass  at  his  behest  orders  in  advance  to 
justify  whatsoever  he  may  desire  to  do.  Call  him 
rather  a  Federal  pro-consul,  lording  it  over  a  subject 
province ! " 

Over  what  important  interests,  in  fact,  the  re- 
ceivers have  a  control  which,  on  a  priori  grounds 
and  without  inquiring  into  specific  instances,  must 
inevitably  be  detrimental  to  commercial  and  social 
life,  may  be  seen  from  the  fact  that  of  165,000  miles 
of  railroads  in  the  country,  33,000  miles  are  in  the 
bands  of  receiver-managers  and  operated  by  the 
courts.  It  is  said  that  nine-tenths  of  these  are  iu 
the  hands  of  the  Federal  courts — a  property  valued 
at  $1,800,000,000,  or  say  £260,000,000.  Some  of 
these  have  been  twenty-seveu,  fifteen,  ten  years,  and 
such  like  long  periods,  under  this  management.  It 
is  not  an  unintelligible  charge  that  there  has  been 
maladministration  and  corruption,  and  that,  with 
the  irresponsible  control  of  millions  of  money,  and 
the  dispensing  of  offices  with  large  salaries,  the 
courts  of  equity  have  become  the  workers  of  in- 
equity. The  tremendous  powers  of  government  and 
control  over  the  lives  and  fortunes  of  American 
citizens  which  may  be  claimed  and  exercised,  are 
well  shown  in  a  case  which,  at  the  beginning  of  this 
year,  caused  much  surprise  in  England,  both  to 
lawyers  and  the  public — the  strike  of  the  employees 
of  the  receivers  of  the  Northern  Pacific  Railway,  in 
consequence  of  a  notice  of  reduction  of  wages.  Be- 
tween three  and  four  thousand  working  men  deter- 
mined to  quit  work  in  consequence.  Two  weeks 
before  the  new  schedule  of  wages  was  to  come  into 
effect,  the  receivers  obtained  from  the  circuit  judge 
an  injunction  restraining  the  men  and  their  unions 
from  "  combining  and  conspiring  to  quit,  with  or 
without  notice,  the  service  of  the  road."  The  scope 
of  injunctions  is  wider  in  America  than  with  us; 
but  this  extraordinary  endeavor,  whether  under  the 
head  of  contempt  of  court  or  as  an  assumption  of 
jurisdiction,  to  compel  the  specific  performance  of 
contract  of  service,  could  not  be  passed  by  without 
protest.  It  was  really  placing  large  masses  of  work- 
men engaged  upon  great  industrial  undertakings 
under  a  slavery  rtgimt. 

The  memorialists  desire  that  there  should  be 
legislation  to  define  the  jurisdiction  of  the  Federal 
courts;  and  they  take  the  Railway  Companies  Act 
of  1867  as  a  model.  Under  the  wholesome  restric- 
tions o(f  this  act,  they  say,  the  English  Courts  of  the 
Chancery  Division  stand  in  no  danger  of  exceeding 
the  statutory  powers,  or  of  overstepping  their  well- 
defined  jurisdiction.  But  they  also  ask  that  the 
"life"  of  a  railroad  receivership  should  be  deter- 
mined, and  that  the  courts  of  the  United  States, 
and  their  railroad  receivers,   should  be   prevented 
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collection  of  taxes  and  the  exercise  of  their  police 
powers.  j 

There  is  no  limit  set  in  the  English  act  to  the 
"  life  "  of  a  receiver  or  manager.  When  the  claims 
of  the  parties  for  whose  interest  the  appointment  is 
made  are  satisfied,  the  court  "may,  if  it  think  fit," 
discharge  that  officer.  That  seems  the  only  intelli- 
gible limit.  If  it  is  not  transgressed,  or  abused, 
with  us  it  must  be  that  our  courts  are  not  exposed 
to  the  evil  influences  which  only  too  clearly  are  be- 
tiind  the  officers  of  the  courts  in  America.  In  fact, 
the  well-known  forces  of  intrigue,  jobbery,  and  cor- 
ruption, which  the  railway  men  have  introduced 
into  politics,  have  more  indirectly,  but  effectively, 
been  brought  to  bear  on  the  judiciary.  American 
judges  are,  individually,  as  honest  as  our  own,  but 
the  atmosphere  around  them  is  not  so  clear. — Law 
Times. 


GRAND  JURIES 

FROM  time  to  time  a  desire  is  manifested  to  abol- 
ish grand  juries.  When  a  case  is  committed 
for  trial  it  seems  unnecessary  to  have  a  fresh  inves- 
tigation, and  at  present  grand  juries  have  a  way  of 
ignoring  bills  relating  to  certain  offenses  which 
shows  small  respect  for  the  committing  justice, 
and  indicates  a  special  view  of  morality  which  may 
be  termed  grand  jurors'  ethics.  And  many  grand 
jurors  see  and  protest  against  the  waste  of  time  in- 
volved in  rehearing  cases  in  camera  and  ex  parte 
which  have  already  been  heard  on  both  sides  in  a 
petty  sessional  court.  But  there  is  still  something 
to  be  said  for  the  old  law,  which  has  secured  that 
no  man  can  be  put  on  his  trial  for  a  serious  crime 
without  the  assent  of  twelve  laymen  unaffected  by 
fear  or  favor  toward  him  or  the  Crown ;  and  it  is 
iu  any  event  desirable  to  retain  to  prosecutors  the 
right  of  going  before  the  grand  jury  where  the 
magistrates  have  dismissed  the  charge.  In  some 
colonies  the  grand  jury  has  been  superseded  in  toto 
by  the  attorney-general ;  in  others,  such  as  Victoria, 
most  prosecutions  are  instituted  by  leave  of  the  at- 
torney-general; but  where  magistrates  refuse  to 
commit  for  trial,  or  the  attorney-general  will  not 
act,  the  High  Court  can  intervene,  and  a  grand 
jury  receive  and  pass  a  bill  of  indictment.  In  this 
country  it  would  be  an  improvement  on  the  present 
system  (but  not  easy  to  arrange)  if  the  functions  of 
the  grand  jury  were  confined  to  voluntary  bills  so 
long  as  they  are  allowed  to  continue,  and  cases 
within  the  Vexatious  Indictments  Act,  which  ought 
to  be  extended  to  all  offenses.  In  this  event  the 
grand  jury  could  be  summoned  only  when  wanted. 
Reference  has  been  made  to  the  history  of  grand 
juries  and  the  date  of  the  severance  of  the  func- 
tions of  grand  and  petty  juries.  Whether  the  two 
were  at  any  time  the  same  (see  Reeves  and  Finla- 


son,  Criminal  Law,  vol.  ii,  p.  103),  or  the  second 
was  developed  on  the  abolition  of  trial  by  ordeal 
(at  the  instance  of  the  Lateran  Council),  or  the  dis- 
use of  wager  of  law  and  trial  by  battle,  is  a  matter 
which  we  will  not  now  discuss.  But  this  much  is 
clear,  that  the  grand  jurors  were  regarded  as  they 
are  still  styled,  jurors  for  our  lady  the  Queen  {pro 
rege),  in  distinction  to  the  petty  jury  summoned  at 
the  election  of  the  prisoner,  who  under  the  old 
system  was  on  arraignment  asked  how  he  would  be 
tried,  and  replied,  "By  God  and  my  country." 
The  first  words  in  this  formula  are  possibly  a  sur- 
vival of  terms  used  with  reference  to  the  ordeal; 
but  the  words  "  my  country"  identify  the  visne 
(vicinelum)  or  special  venue  to  which  the  writ  of 
facias  venire  jnratorcs  had  to  be  awarded,  and 
doubtless  suggested  the  inference,  but  do  not 
prove,  that  the  petty  jury  were  a  kind  of  witnesses 
for  the  prisoner.  Indeed,  the  usage,  if  not  the  law, 
points  to  a  different  view  of  the  constitution  of  the 
petty  jury,  and  we  may  call  attention  to  the  valu- 
able contribution  by  Mr.  L.  O.  Pike  (in  his  intro- 
duction to  the  Year-book,  14  &  15  Edw.  Ill) 
toward  ascertaining  the  real  constitution  of  the 
petty  jury,  and  the  causes  of  the  final  separation  of 
the  grand  and  petty  jurors.  His  conclusions  may- 
be thus  summed  up:  It  is  certain  that  indictora  or 
members  of  the  grand  jury  commonly  sat  on  the 
jury  which  tried  the  accused  —  i.  e  ,  that  the  of- 
fender could  be  tried  by  his  accusers,  or  a  jury 
consisting  part|y  of  his  accusers,  and  that  the  right 
of  challenge  for  cause,  though  it  existed  in  capital 
cases,  was  not  absolute.  In  1840  a  commission  of 
oyer  and  terminer  was  issued  to  try  Chief  Justice 
Willoughby  and  other  justices  for  acting  in  the 
exercise  of  their  offices  unfaithfully  and  deceitfully 
towards  the  king  and  his  people,  a  precedent  which 
might  have  been  of  some  interest  in  the  recent  case 
of  Anderson  e.  Gorrie.  At  the  trial  of  Willoughby 
it  was  laid  down  by  Mr.  Justice  Parning  that  in 
cases  of  indictment  there  should  be  upon  the  jury 
to  try  the  accused  both  "indictors''  and  others, 
and  that  in  the  interest  of  the  king  care  should  be 
taken  to  have  indictors  on  the  jury.  But  this  state- 
ment of  the  law  led  to  the  enactment  of  25  Edw. 
III.  stat.  5,  c.  3,  which  entitles  the  accused  to  chal- 
lenge for  cause  any  indictor  (i.  «.,  member  of  a 
grand  jury  or  coroner's  jury)  who  is  put  upon  the 
inquest  or  petty  jury.  This  act  is  forgotten  but 
unrepealed,  and  unaffected  by  the  County  Juries 
Act,  1825  (C  Geo.  IV.  c.  50),  and  it  may  be  regarded 
as  putting  an  end  to  any  tendency  to  confuse  the 
functions  of  the  jury  of  accusation  and  jury  of  trial; 
but  it  does  not  absolutely  disqualify  a  grand  juror 
from  sitting  on  the  petty  jury;  nor  would  his  pres- 
ence invalidate  the  verdict  (Regina  r.  Edmunds,  1 
St.  Tr.  (N.  S.)  785,  at  883).—  Law  Journal. 
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OVERHANGING  TREES. 

1'HE  right  of  an  owner  of  land  to  cut  away  the 
boughs  of  his  neighbor's  tree  which  overhang 
his  land  has  been  the  law  for  centuries,  as  appears 
from  such  venerable  authorities  as  "  Brooke's 
Abridgement  Nuisance,"  p.  28,  and  "Viner's 
Abridgement,  Trees  K,'1  and  the  Court  of  Appeal, 
in  the  recent  case  of  Lcmmon  v.  Webb,  63  Law  J. 
Rep.  Chanc.  570,  showed  little  appreciation  of  the 
argument  that  this  right  could  be  taken  away  by  the 
acquisition  of  an  easement  by  the  tree-owner  com- 
pelling the  landowner  after  the  lapse  of  years  to 
submit  to  the  gradually  increasing  invasion  on  the 
very  imperfect  analogy  of  the  acquisition  of  an 
easement  in  respect  of  an  overhanging  structure  of 
bricks  and  mortar.  What  is  true  of  overhanging 
boughs  is,  as  the  case  decides,  equally  applicable 
to  intruding  roots.  The  law  so  established  is,  we 
may  add,  in  direct  accordance  with  the  view  taken 
in  "Gale  on  Easements,  3d  ed.,  pp.  419.  420.  More 
arguable  was  the  other  point  in  the  case  —  viz., 
whether  the  landowner  could,  while  he  confined 
his  operations  to  his  own  land,  himself  abate  the 
nuisance  without  first  giving  notice  to  his  neigh- 
bor. The  general  law  is  that  where  a  person  suffers 
from  a  nuisance,  as,  for  instance,  a  collection  of 
filth,  upon  another  person's  land,  he  can  enter  on 
the  other  person's  land  and  abate  €1ie  nuisance 
without  notice  if  the  person  in  possession  of  the 
land  himself  created  the  nuisance,  or  in  case  of 
emergency,  but  that  otherwise  he  must  first  give 
uotice  to  the  person  in  possession  and  request  him 
to  abate  it  (Jones  t.  Williams,  12  Law  J.  Hep. 
Exch.  249;  11  M.  &  W.  176);  and  similarly  in  the 
case  of  trees,  if  it  were  necessary  to  go  on  the  land 
of  the  owner  of  the  tree,  a  previous  notice  and  re- 
quest would  be  requisite,  but  so  long  as  the  land- 
owner confines  his  operations  to  his  own  land  the 
case  of  Lemmon  v.  Webb  is  a  distinct  authority,  in 
accordance  with  Lord  Ellcnborough's  ruling  in 
Pickering  e.  Rudd,  4  Camp.  219;  1  Stark.  N.  P. 
56,  that  the  landowner  can  lawfully  abate  the  nui- 
sance without  any  previous  notice  or  request.  The 
law  on  the  subject  cannot  be  more  clearly  or  more 
concisely  stated  than  in  the  following  passage  from 
the  judgment  of  Lord  Justice  Lindley :  "  The  owner 
of  a  tree  has  no  right  to  prevent  a  person  lawfully 
in  possession  of  land  into  or  over  which  its  roots  or 
branches  have  grown  from  cutting  away  so  much 
of  them  as  projects  into  or  over  his  land,  and  the 
owuer  of  the  tree  is  not  entitled  to  notice  unless 
his  land  is  entered  in  order  to  effect  such  cutting. 
However  old  the  roots  or  branches  may  be,  they 
may  be  cut  without  uotice  subject  to  the  same  con- 
dition. The  right  of  the  owner  or  occupier  of  land 
to  free  it  from  such  obstructions  is  not  restricted 


by  the  necessity  of  giving  notice  so  long  as  he  con- 
fines himself  and  his  operations  to  his  own  land,'  in- 
cluding the  space  vertically  above  and  below  the 
surface. — Late  Journal. 


MR.  HAMLINE  ON  ENGLISH  PRACTICE. 

If  R.  JOHN  H.  HAMLINE,  of  Hamline,  Scott  & 
111  Lord,  is  back  from  his  summer  vacation,  which 
he  spent  in  a  two-months'  trip  to  Europe. 

During  his  visit  in  London  he  spent  considerable 
time  in  the  courts  there,  and  became  very  much  in- 
terested in  the  English  methods  of  procedure. 

Mr.  Hamline  said :  "  About  the  middle  of  July  of 
this  year,  I  heard  a  damage  suit  tried  before  Lord 
Chief  Justice  Russell  and  a  jury.  The  plaintiff,  a 
seamstress,  was  in  March  of  this  year,  turned  out  of 
one  of  the  London  stations  of  the  defendant  rail- 
road company  by  an  employee  thereof,  who,  I  in- 
ferred, believed  plaintiff  to  be  an  improper  char- 
acter; but  it  seems  that  she  was  a  ticket-holder  of 
the  road,  who  had  just  missed  a  desired  train,  and 
was  walking  up  and  down  waiting  for  another  one 
to  take  her  to  ber  destination.  After  some  weeks  of 
uegotiationsand  upon  the  failure  of  the  railroad  com- 
pany to  offer  satisfactory  compensation  for  the  injury 
done,  a  suit  was  commenced  in  April,  and,  as  before 
stated,  came  up  for  trial  about  the  middle  of  July, 
and  was  tried  and  passed  upon  by  a  jury,  who  were 
instructed  by  the  court  that  the  defendant  had  im- 
posed upon  the  plaintiff  the  most  grievous  affront 
that  could  be  offered  to  a  virtuous  woman.  The 
jury  brought  in  a  verdict  in  behalf  of  the  plaintiff 
for  $500,  and  judgment  was  entered,  all  within  one 
hour  and  a  quarter  from  the  beginning  of  the  trial. 

I  also  heard  an  appeal  case  argued  before  the  lord 
chancellor  and  two  associate  judges  in  the  Court  of 
Appeals.  Counsel  for  appellant  having  argued  for 
some  time,  was  interrupted  by  the  lord  chancellor, 
who  referred  to  a  statute  which  he  suggested  prob- 
ably took  away  the  jurisdiction  of  the  court,  and 
thereupon  the  three  judges  put  their  heads  together, 
and  after  some  whispered  consultation,  allowed 
counsel  to  proceed.  Upon  the  conclusion  of  his  ar- 
gument, the  lord  chancellor  immediately  informed 
the  counsel  for  the  appellee  that  the  court  considered 
it  unnecessary  to  hear  from  him,  and  thereupon  pro- 
ceeded to  deliver  an  oral  opinion  adverse  to  the  ap- 
pellant. Immediately  thereafter  one  of  the  associate 
judges  stated  his  views,  and  was  followed  by  his 
brother  judge,  who  stated  his  views,  each  concur- 
ring with  the  lord  chancellor,  and  the  appeal  was 
forthwith  dismissed  for  lack  of  jurisdiction.  These 
oral  opinions,  as  I  understand  it,  were  taken  down 
and  appeared  in  the  law  journals  within  a  few  days, 
just  as  they  fell  from  the  lips  of  the  court. — Legal 
Newt. 
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Assumpsit— money  had  and  received— Where 
one  member  of  a  partnership  induces  a  person, 
through  false  representations,  to  purchase  an  arti- 
cle from  a  third  person,  and  the  purchaser  makes  a 
cash  payment  to  such  third  person,  who,  after 
knowledge  of  the  fraud,  at  the  request  of  the  pur- 
chaser, resciuds  the  sale,  and  in  a  settlement  with  the 
partnership  credits  it  with  the  cash  payment,  the 
purchaser  may  recover  the  amount  from  the  part- 
nership as  money  had  and  received.  Coon  v.  An- 
derson (Mich.),  59  N.  W.  Rep.  607. 

Carriers — connecting  lines.— Where  two.  or 
more  common  carriers,  whose  lines  form  a  continu- 
ous line,  establish  joint  or  through  tariffs  of  rates, 
they  do  not  by  that  alone  become  joint  carriers,  nor 
any  one  of  them  become  liable  for  the  defaults  of 
any  other,  but  the  carrier  receiving  goods  for  car- 
riage over  the  continuous  line  becomes  agent  for 
each  to  contract  for  carriage  over  their  respective 
lines.  Wchmann  v.  Minneapolis,  St.  P.  &  S.  S.  M. 
Ry.  Co.  (Minn.),  59  N.  W.  Rep.  546. 

Constitutional  law— taxation  op  railroads. 
— The  assessment  for  taxation  of  part  of  a  railroad 
within  a  State,  another  part  of  which  is  in  another 
State,  no  special  circumstance  existing  to  distin- 
guish between  the  conditions  in  the  two  States,  by 
ascertaining  the  value  of  the  whole  line  as  a  single 
property,  and  then  determining  the  value  of  that 
within  the  State,  is  not  a  valuation  of  property  out 
of  the  State.  It  is  not  necessary,  in  order  to  keep 
within  State  jurisdiction,  to  treat  the  part  of  the 
road  within  the  State  as  an  independent  line,  and 
place  upon  it  only  its  value  if  operated  separately. 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Backus  (U.  8. 
Sup.  Ct.),  14  Sup.  Ct.  Rep.  1122. 

Contracts  —  alteration.  —  Where  plaintiff 
agreed  to  sell  logs  to  defendant,  to  be  delivered  at 
defendant's  mill,  and  subsequently  they  agreed  that 
those  then  in  the  river  should  be  accepted  where 
they  were,  with  a  certain  reduction  from  the  price, 
and  defendant  took  possession  under  such  arrange- 
ment, the  second  contract  abrogates  the  first,  and 
is  to  be  treated  as  though  there  had  been  no  other 
contract.  Tingley  v.  Fairhaven  (Wash.),  86  Pac. 
Rep.  1098. 

Railroad  companies  —  mortgage  —  foreclos- 
ure.— A  decree  foreclosing  a  railroad  mortgage  di- 
rected that  the  property  be  sold,  discharged  of  all 
liens  and  claims  against  the  railroad  company  or  its 
receivers,  and  that  the  price  be  paid  partly  in  cash,  to 
be  applied  in  payment  of  certain  claims,  and  the  rest 
in  interest  coupons.  The  road  was  sold  to  a  pur- 
chaser, who  paid  his  bid  in  full,  according  to  the 


directions  of  the  court,  and  the  sale  was  confirmed 
by  the  court.  Held,  that  the  court  had  no  power  to 
direct  the  purchaser  to  pay  a  claim  which  had  been 
adjudicated  against  the  receiver  after  confirmation 
of  the  sale.  Chicago  &  0.  R.  R.  Co.  v.  McCarnmon 
(U.  8.  Circ.  Ct.  of  App.),  61  Fed.  Rep.  773. 

Railroad  company  —  street  railway  —  con- 
tributory negligence. — Plaintiff  may  recover  for 
an  injury'  to  which  his  negligence  contributed,  if 
defendant,  knowing  his  exposed  condition,  could 
have  averted  it  by  using  ordinary  care.  Denver  & 
B.  P.  Rapid  Transit  Co.  v.  Dwyer  (Colo.),  36  Pac. 
Rep.  1106. 

Receivers — master  and  servant. — A  receiver 
of  a  railroad  is  not  bound  by  an  agreement  made 
before  his  appointment  between  the  railroad  com- 
pany and  its  employees,  whereby  the  latter  are  not 
to  be  discharged  except  for  cause,  to  be  determined 
by  arbitrators.  In  re  Seattle,  L.  S.  &  E.  Ry.  Co., 
U.  S.  Cir.  Ct.  (Wash.),  61  Fed.  Rep.  541. 

Wills — nature  of  estate.— A  testator  devised 
certain  real  property  to  his  wife  for  her  support  and 
the  education  of  their  infant  son,  aud  remainder  at 
her  death  to  their  son,  empowering  her  to  dispose 
of  it  at  public  or  private  sale.  Held,  that  the  widow 
took  only  a  life  estate.    Baker  v.  Thompson  (Mass.), 

37  N.  E.  Rep.  751. 

« 

When  Judge  Underwood,  of  Georgia,  had  charged 
the  jury,  it  was  exceedingly  dangerous  for  the  de- 
fendant's counsel  to  ask  for  an  additional  charge. 
William  Glenn  had  been  defending  a  big,  strapping 
town  boy,  who  was  charged  with  an  assault  and  bat- 
tery upon  a  smaller  boy.  The  big  boy  had  been  im- 
posing upon  the  little  fellows,  and  one  of  them  hit 
him  with  a  switch  and  ran.  The  big  boy  pursued 
him,  threw  a  stone  at  him,  cut  a  bad  gash  in  his 
head,  and  laid  him  up  for  a  week  or  two.  The 
grand  jury  found  a  true  bill,  and  after  the  closing 
speech  of  the  solicitor,  the  judge  charged  the  law 
very  fairly,  and  then  asked  if  there  was  any  other 
charge  that  counsel  desired.  Glenn  rose,  and  with 
some  tone  of  apprehension,  said:  "I  believe  your 
honor  omitted  to  charge  that  self-defense  may  jus- 
tify an  assault."  "Yes,"  said  the  judge,  as  he 
straightened  up,  "yes,  gentlemen,  there  is  such  a 
law,  and  if  you  believe  from  the  evidence  that  this 
great  big,  double-jointed,  big-fisted  young  gentle- 
man was  actuated  by  fear  and  self-defense  when  he 
ran  after  that  poor,  little,  puny,  tallow-faced  boy, 
and  because  he  couldn't  overtake  him,  picked  up  a 
rock  big  enough  to  knock  down  a  steer,  and  threw 
it  at  him  and  knocked  him  senseless,  then  you  can 
find  for  the  defendant.  Any  other  charge,  Brother 
Glenn?"  "I  believe  not,"  said  Glenn. — Chicago 
Legal  Newt. 
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American  Electrical  Cases,  being  a  collection  of  all  the  im- 
portant cases  (excepting  patent  cases)  decided  in  the  State 
and  Federal  courts  of  the  United  States  from  1873,  on  sub- 
jects relating  to  the  telegraph,  the  telephone,  electric 
light  and  power,  and  other  practical  uses  of  electricity, 
with  annotations.  Edited  by  William  W.  Morrill,  author 
of  "  Competency  and  Privileges  of  Witnesses, "  "  City  Neg- 
ligence," etc.  Vol.  1,  187S-1PS8.  Published  by  Matthew 
Bender,  Law  Publisher,  511,  513  Broadway,  Albany,  N.  Y. 
1894. 

The  tendency  to  specialization  in  the  law  as  well 
as  in  commercial  pursuits  bas  been  clearly  demon- 
strated within  the  past  few  years  by  the  fact  that  so 
large  a  number  of  members  of  the  bar  have  devoted 
themselves  to  special  branches  of  practice.  Twenty- 
five  years  ago,  even  in  the  great  cities,  a  lawyer, 
however  eminent,  usually  carried  on  a  general  prac- 
tice, involving  the  examination  of  all  questions 
which  might  arise  in  the  course  of  business  of  his 
clients.  During  that  period  growth  of  corpora- 
tions and  increased  facilities  for  business  of  differ- 
ent kinds  has  rendered  it  desirable  and  necessary 
that  the  lawyer,  desiring  to  become  master  of  any 
special  branch  of  the  law,  should  devote  himself 
almost  exclusively  to  the  mastery  of  that  particular 
topic.  This  tendency  has  also  been  necessarily  de- 
veloped in  the  reports  of  decided  cases.  The 
American  State  Reports,  English  Reports,  Annota- 
ted, and  others,  illustrate  this  fact,  but  it  is  shown 
still  more  clearly  in  the  issue  of  reports  of  "Corpo- 
ration Cases,"  ''Insurance  Reports,"  "Railroad 
Cases,"  "American  Railway  Reports,"  and  the  like. 

The  general  use  of  electricity  as  motive  power  has 
been  the  occasion  of  much  litigation  in  addition  to 
the  questions  arising  from  the  use  of  telegraph  and 
telephone  lines,  so  that  the  subject  has  become  one  of 
special  and  peculiar  interest  to  the  profession.  This 
is  recognized  by  the  editor  and  publisher  of  the  pro- 
posed series  of  American  Electrical  Cases,  the  ob- 
ject of  which  is  to  bring  before  the  specialist  in 
that  line,  or  provide  any  lawyer  having  occasion  to 
examine  the  subject  thoroughly,  the  decided  cases 
and  scries  of  decisions  upon  this  point,  so  as  to  be 
readily  accessible  to  the  profession.  The  growth  of 
this  branch  of  the  law  is  indicated  by  the  fact  stated 
in  the  preface  to  the  present  volume,  that  up  to 
1873  a  single  volume  of  decisions  upon  this  subject 
then  published  contained  only  eighty-one  cases, 
while  the  volume  before  us,  covering  a  period  of 
thirteen  years,  between  1873  and  1885,  contains  155 
complete  reports  of  cases  and  memoranda  of  over 
thirty  additional  cases.  This  is  followed  by  a 
statement  that  volume  2  will  contain  about  the 
same  number  of  cases,  selected  from  the  adjudica- 
tions of  only  two  years,  and  that  three  more  vol- 
umes, making  five  in  all,  will  be  necessary  to  bring 
the  series  down  to  the  present  day.  It  is  the  inten- 
tion of  the  publisher,  as  announced,  to  continue  the 
series  of  American  Electrical  Cases  so  often  as  it 


may  be  found  necessary  to  issue  a  volume  covering 
the  reported  decisions. 

Whatever  may  be  said  by  way  of  criticism  as  to  the 
volume  of  reported  decisions,  it  must  be  conceded 
that  every  effort  to  specialize  these  decisions  and 
select  them  in  such  a  way  as  to  be  readibly  accessi- 
ble) must  be  a  matter  of  very  great  convenience  to 
the  profession.  That  it  is  not  more  difficult  to 
know  the  law  than  to  know  where  to  find  it,  is  a 
trite  observation,  and  peculiarly  applicable  to  this 
class  of  cases.  A  series  of  this  character  will  there- 
fore be  likely  to  meet  with  great  acceptance  from 
those  members  of  the  profession  engaged  in  the 
class  of  litigation  of  which  it  treats. 

The  editor,  William  W.  Morrill,  is  known  to  the 
profession  of  New  York  by  his  work  on  "Compe- 
tency and  Privileges  of  Witnesses,"  collating,  criti- 
cising and  distinguishing  the  decisions  under  sec- 
tion 829  of  the  New  York  Code  of  Civil  Procedure, 
as  also  by  his  work  on  "City  Negligence,"  treating 
of  the  liability  of  municipal  corporations  under  the 
laws  and  decisions  of  New  York. 

The  work  under  consideration  bears  evidence  of 
careful  compilation  and  annotation,  and  the  cross- 
references  are  numerous  to  the  notes  and  decisions. 
The  cases  reprinted  are  distinguished  where  cited 
in  other  cases  by  a  heavy  letter,  indicating  that  they 
either  are  or  will  be  published  in  full  in  the  series. 
The  matters  treated  of  are  necessarily  varied,  and 
the  decisions  include  those  from  the  courts  of  Illi- 
nois, Maine,  New  York,  South  Carolina,  Minnesota, 
Georgia,  Indiana,  Tennessee,  New  Jersey,  Texas, 
Ohio,  Virginia,  and  also  those  of  the  United  States 
courts,  as  well  as  of  Massachusetts,  Alabama,  Mis- 
souri and  California.  The  subjects  treated  range 
through  liabilities  of  companies  for  unrepcated 
messages,  burden  of  proof  in  actions  to  charge  tele- 
graph company,  measure  of  damages  for  error  or 
failure  to  transmit  telegrams,  duty  of  telegraph 
companies  to  their  customers  and  public,  electric 
light  companies,  forged  and  fraudulent  telegrams, 
validity  of  contracts  to  limit  liability  of  telegraph 
companies,  rules  and  regulations  of  telegraph  com- 
panies, etc. 

The  publisher  has  given  the  profession  a  hand- 
some volume  of  over  900  pages,  which  will  be  of 
great  service  to  the  lawyers  interested  in  the  ques- 
tions pertaining  to  the  use  of  electricity,  a  subject 
now  attracting  much  attention,  and  designed  in  the 
near  future  to  become  one  of  much  greater  import- 
ance than  at  present. 

American  State  Reports,. Volume  37. 

We  have  just  received  from  the  publishers  a  vol- 
ume of  these  reports  which  contains  99  California, 
32  Florida,  146-147  Illinois,  51  Kansas,  99  Michi- 
gan, 115  Missouri,   85  Nebraska,  21  Nevada,   140 
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New  York,  113  North  Carolina,  23  Oregon,  157 
Pennsylvania  State,  31  Texas  (Criminal)  and  89  Vir- 
ginia Roports.  It  is  hardly  necessary  to  say  that 
these  reports  arc  issued  in  the  usual  good  style  of 
the  publishers,  and  show  a  careful  and  thorough 
work  on  the  part  of  the  editor.  Published  by 
Bancroft- Whitney  &  Co.,  San  Francisco,  Cal. 

Iowa  Law  of  Corporations,  by  Henry  F.  Q-al- 
pin,  of  Storm  Lake,  Iowa. 
This  book  contains  the  constitutional  and  statutory 
laws  of  Iowa  concerning  General  Companies,  Banks, 
Savings  Banks,  Insurance  Companies,  Fidelity  Com- 
panies, Building  Associations,  Agricultural  and 
Horticultural  Societies  and  Limited  Partnership. 
In  addition  to  the  text  of  the  statutes,  the  decisions 
of  the  State  courts  relating  thereto  are  given  under 
each  section,  and  also  the  usual  corporate  forms 
used  under  the  law.  The  index  of  the  work  is 
most  complete,  and  gives  ready  access  to  the  work. 
The  work  contains  about  200  pages,  and  there  are  a 
few  blank  pages  at  the  end  for  notices  and  amend- 
ments to  the  law.  The  price  is  $2.  Published  by 
Honey  man  &  Co.,  Plainfield,  N.  J. 


CLIENT  to  Chicago  lawyer:  "I  tried  to  collect 
the  money  myself,  but  was  put  off  from  time 
to  time  until  I  was  worn  out.  Finally  he,  became 
insulting  and  abusive,  and  told  me  to  go  to  the 
devil,  and  then  I  made  up  my  mind  to  come  to  you." 
—  Central  Law  Journal. 

A  witness,  in  describing  an  event,  said:  "The 
person  I  saw  at  the  head  of  the  stairs  was  a  man 
with  one  eye  named  Wilkins."  "  What  was  the 
name  of  the  other  eye?"  spitefully  asked  the  op- 
posing counsel.  The  witness  was  disgusted  with 
the  levity  of  the  audience. — Ohio  Legal  News. 

Some  years  ago  a  farmer  sued  an  orphan  asylum 
at  Buffalo  for  injury  to  his  sheep  by  a  dog  kept  at 
the  asylum.  The  case  was  tried  in  the  county 
court,  and  the  judge  held  as  follows:  "  I  have  care- 
fully looked  over  the  defendant's  charter,  and  I  find 
that  it  is  not  authorized  to  keep  auy  thing  but 
orphans.  Keeping  a  dog  was  therefore  ultra 
vires,  and  it  is  not  liable  in  this  action." — Green 
Bag. 

A  number  of  years  ago,  in  the  Superior  Court  for 
New  London  county,  Ct. ,  a  witness  whose  first  name 
was  Thomas,  and  who  was  the  son  of  the  plaintiff, 
testified  to  a  certain  important  date,  and  on  cross- 
examination,  having  testified  that  he  refreshed  his 
memory  as  to  the  date  by  a  memorandum  made  at 
the  time,  was  asked  to  produce  the  paper,  which  he 
did.     The  paper  was  seized  by  the  cross-examiner 


and  read  aloud.    It  was  as  follows:  "Tommy,  do 
not  forget.      It  was  July   25tb."      The  value  of. 
"Tommy's"  testimony  was  destroyed. — Green  Bag. 

It  has  been  held  by  the  Supreme  Court  of  Rhode 
Island  that  "  when  a  seller  falsely  and  fraudulently 
warrants  bonds  to  be  of  a  certain  value,  and  the 
buyer — having  no  knowledge  of,  nor  any  present 
facilities  for  learning,  their  real  value — relies  solely 
on  such  warranty,  the  rule  of  caveat  emptor  does  not 
apply;"  also  that  "a  seller's  false  statement  that 
the  stock  he  is  offering  has  always  paid  a  certain 
rate  in  dividends  is  a  positive  statement  of  a  mate- 
rial fact,  on  which  the  buyer  has  a  right  to  rely." 

During  the  trial  of  one  of  the  Linwood  wreck 
cases,  at  Clay  Center,  Kansas,  the  following  took 
place :  The  engineer  of  the  Union  Pacific  train,  the 
one  telescoped  in  the  wreck,  admitted  that  he  had 
run  over  a  burning  fusee,  placed  on  the  track  to 
stop,  at  the  same  time  saying  to  his  fireman,  "  This 
is  not  according  to  Hoyle,  but  I  am  going  to  do  it 
anyway."  The  attorney  for  plaintiff  was  comment- 
ing on  this  fact,  and  frequently  quoted  the  words, 
"  Not  according  to  Hoyle,"  when  one  of  the  jurors, 
an  intelligent  farmer,  arose  and  said :  "  Tour  honor, 
this  gentleman  has  said  a  good  deal  about  a  Mr. 
Hoyle,  and,  if  I  remember  right,  there  was  some- 
thing in  the  evidence  about  him,  too.  I  want  to 
know  who  he  was  and  just  what  he  had  to  do  with 
this  wreck,  as  I  cannot  understand  from  the  testi- 
mony who  he  was."  The  juror  could  not  under- 
stand why  the  people  all  smiled. — Central  Late  Jour- 
nal. 

On  a  recent  occasion  an  advocate  was  arguing  a 
patent  case  before  the  United  States  Supreme 
Court.  He  claimed  an  infringement  of  rights  in 
the  manufacture  of  a  new  style  of  collar  button. 
Incidentally,  he  spoke  at  length  and  with  enthusi- 
asm of  the  varied  merits  of  the  invention.  Justice 
Shiras,  who  is  the  humorist  of  the  Supreme  bench, 
interrupted  bis  glib  discourse  by  saying:  "  I  wish 
to  ask  if,  among  the  numerous  admirable  qualities 
of  this  collar  button,  one  of  particular  and  indis- 
pensable importance  is  embraced.  In  a  word,  if  it 
falls,  and  rolls  under  the  bureau,  can  it  be  found 
again?"  The  query  was  put  with  the  utmost  ap- 
parent gravity,  and  it  staggered  the  lawyer  com- 
pletely, so  that  after  adding  a  few  hesitating  re- 
marks, he  closed  his  argument.  Justice  Brown  and 
Justice  Harlan  were  both  convulsed  with  mirth, 
because  it  happened  that  each  of  them  had  lost  a 
collar  button  that  very  morning.  Brown's  had 
rolled  under  the  fireplace,  and  lodged  in  a  spot  se- 
cure from  recovery  behind  the  gas-log.  Whether 
the  joke  had  any  influence  in  the  decision  favorable 
to  the  plaintiff,  which  was  rendered,  nobody  can 
tell. —  Washington  Star. 
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THE  meeting  of  the  joint  committee  of  the 
New  York  State  Bar  Association,  consist- 
ing of  the  executive  committee  and  the  com- 
mittee on  law  reform,  provided  for  by  the  con- 
stitution of  the  association,  was  held  on  Tuesday 
evening  for  the  purpose  of  suggesting  topics  and 
arranging  for  the  proceedings  at  the  annual 
meeting  to  be  held  in  January  next.  The  meet- 
ing of  the  committee  was  fully  attended,  and 
very  great  interest  was  manifested  in  the  pro- 
gram to  be  adopted,  which  was  only  partially 
completed,  the  committee  taking  an  adjourn- 
ment, after  the  transaction  of  considerable  busi- 
ness, until  the  20th  of  November.  The  pro- 
ceedings, however,  were  outlined  to  some  ex- 
tent, and  will  embrace,  among  other  matters 
not  yet  fully  decided  upon,  papers  on  the  fol- 
lowing subjects:  "  David  Dudley  Field  and  His 
Work,"  "Industrial  Army  of  1894,"  treatingof 
the  rights  and  privileges  claimed  by  the  Coxey 
army;  upon  "Lost  Heirs,"  and  also  upon 
"  Citizenship  and  the  Right  of  Suffrage."  These 
papers  will  be  in  addition  to  others  in  contem- 
plation, and  the  usual  addresses,  to  be  deliv- 
ered on  the  evening  of  the  first  day  of  the  ses- 
sion by  prominent  members  of  the  bar.  The 
chairman  of  the  committee  on  law  reform  pre- 
sented a  paper  entitled  "  The  Code  of  Civil 
Procedure;  the  Necessity  for  Condensation  and 
Revision,"  treating  very  fully  of  the  shortcom- 
ings of  the  present  Code  of  Procedure,  and 
suggesting  a  remedy  by  careful  and  conserva- 
tive revision.  This  paper  was  ordered  printed 
and  distributed  to  the  members  of  the  associa- 
tion, and  the  subject-matter  referred  to  the  sub 
committee  on  codes  and  codification  for  con- 
sideration. The  topic  was  also  selected  for  dis- 
cussion at  the  annual  meeting,  with  a  view  to 
bringing  out  the  sentiment  of  the  profession 
upon  this  subject.  The  agitation  of  this  ques- 
tion was  commenced  some  two  years  ago  by  the 
association,  and  the  sentiment  of  the  bar  has 
been  found  to  be  substantially  unanimous  in 
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favor  of  a  clearer  statement  of  the  rules  of 
practice  and  a  more  simple  method  of  proced- 
ure in  very  many  respects.  The  discussion  of 
this  topic  is,  therefore,  likely  to  be  an  exceed- 
ingly interesting  one,  and  to  result  in  either  favor- 
ing an  examination  and  revision  or  settling  the 
question  in  favor  of  the  present  "  Throop  Code  " 
so  far  as  the  action  of  the  association  is  con- 
cerned. The  committee  on  law  reform  has 
heretofore  taken  strong  ground  in  favor  of 
a  conservative  revision.  We  shall  publish  the 
paper  presented  in  full  in  a  later  issue  of 
the  Law  Journal.  It  was  decided  that  the 
association  send  out,  through  its  secretary,  a 
copy  of  the  proposed  Constitution  to  each  mem- 
ber of  the  body.  No  action  was  taken  with 
reference  to  the  Judiciary  Article.  The  senti- 
ment of  the  committee  seemed  to  be  that  its 
consideration  involved  so  many  other  questions 
owing  to  the  submission  of  the  Judiciary  Arti- 
cle with  a  greater  portion  of  the  Constitution 
proposed  by  the  convention,  as  to  render  it  un- 
wise for  the  association  as  a  body  to  take  any 
action  whatever  with  reference  to  it,  although  a 
very  strong  sentiment  was  developed  in  favor  of 
the  Judiciary  Article  as  separate  and  apart  from 
the  balance  of  the  proposed  revision.  The  pro- 
posed Judiciary  Article  will,  therefore,  be  dis- 
tributed for  the  information  of  the  members 
without  recommendation  of  anv  kind. 


The  nomination  of  Hon.  Charles  F.  Brown 
by  the  Democrats  for  associate  judge  of  the 
Court  of  Appeals,  presents  to  the  people  a  can- 
didate possessing  high  qualifications  for  the 
office  for  which  he  has  received  the  endorse- 
ment of  his  party.  Both  candidates  for  the  as- 
sociate judgeship  of  the  Court  of  Appeals  were 
members  of  the  second  division  when  it  was  in 
existence,  and  it  is  a  pleasure  to  recognize  in 
the  selection  of  these  candidates,  that  it  can  be 
truly  said  that  the  two  great  parties  appreciate 
that  fitness  for  office  must  be  the  important 
qualification  of  the  candidates  for  judges  whom 
they  present  to  the  people.  Judge  Albert  Haight 
of  Buffalo,  has  been  for  many  years  a  Supreme 
Court  justice,  and  in  his  work  on  the  Second 
Division  showed  that  he  was  an  able  judge  and 
a  jurist  well  fitted  to  occupy  the  bench  of  the 
court  of  last  resort.  Judge  Haight  went  on  the 
bench  of  the  County  Court  a  few  years  after  he 
was  admitted  to  the  bar,  and  has  been  serving 
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continuously  as  a  judge  from  that  time.  The 
Hon.  Charles  F.  Brown  was  born  in  Newburgh 
in  1844,  and  graduated  from  Yale  college,  where 
he  took  high  rank  as  a  scholar  and  writer.  Im- 
mediately after  his  graduation  he  took  up  the 
study  of  law,  and  has  become  an  active  and 
successful  practitioner.  In  1874  he  was  elected 
district  attorney  of  Dutchess  county,  and  in 
1877,  he  was  elected  county  judge.  In  1882  he 
defeated  General  Benjamin  F.  Tracy  by  over 
18,ooo,  for  justice  of  the  Supreme  Court,  and 
has  since  that  time  been  serving  as  a  member 
of  that  court.  In  1889  he  was  appointed  by 
the  governor  to  act  as  member  of  the  Second 
Division  of  the  Court  of  Appeals,  and  served 
upon  the  bench  of  the  court  until  its  labors 
were  completed  in  1892.  Whether  Judge  Haight 
or  Judge  Brown  is  elected  to  the  bench  of  the 
court  of  last  resort,  the  people  may  feel  sure 
that  either  one  will  perform  the  duties  of  his 
high  office  with  integrity,  ability  and  dispatch. 


In  the  World  of  Sunday,  October  7,  appears 
a  letter  from  Louis  Marshall,  Esq.,  of  New  York 
city,  who  might  be  most  properly  termed  the 
father  of  the  proposed  Judiciary  Article  of  the 
new  constitution.  The  basis  for  the  work  was 
laid  down  by  the  constitutional  commission  of 
1890,  of  which  Mr.  Marshall  was  a  member, 
but  the  article  submitted  by  the  constitutional 
commission  could  be  hardly  recognized  in  its 
present  form.  Many  important  suggestions  as 
to  what  the  new  article  should  contain  have 
been  made  at  various  times  by  member  of  the 
New  York  State  Bar  Association,  who  have 
discussed  the  subject  for  two  years  at  their  an- 
nual meeting  and  by  many  of  the  leading  law- 
yers of  the  State,  who  have  taken  extraordinary 
interest  in  the  proposed  innovation.  Mr.  Mar- 
shall, as  a  member  of  the  Constitutional  Con- 
vention, gave  much  of  his  valuable  time  for 
the  promulgation  of  the  ideas  which  had  been 
advanced  and  to  put  them  in  a  suitable  and  ap- 
propriate form.  It  was  principally  due  to  Mr. 
Marshall's  efforts  that  the  number  of  judges  of 
the  Court  of  Appeals  was  not  increased,  which, 
in  our  opinion,  would  have  been  a  great  mis- 
take and  would  have  been  a  most  unpopular 
measure  before  the  people,  who  do  not  object 
to  a  proper  judicial  force,  but  who  would  show 
their  disapproval  to  an  unnecessary  expenditure 


for  a  needless  increase  in  the  Court  of  Appeals. 
In  regard  to  the  judicial  article,  Mr.  Marshall 
says: 

"  The  judicial  systen  of  the  State  is  sought  to 
be  improved  in  such  a  manner  as  to  simplify 
procedure  and  at  the  same  time  to  expedite  the 
transaction  of  business  in  the  courts.  The  new 
judiciary  article  proposes  to  abolish  the  CoUrt 
of  Common  Pleas  of  the  City  and  County  of 
New  York,  the  Superior  Court  of  the  city  of 
New  York,  the  City  Court  of  Broojclyn,  the 
Superior  Court  of  Buffalo,  Courts  of  Oyer  and 
Terminer  in  all  the  counties,  Courts  of  Sessions 
in  all  counties  except  New  York,  and  Circuit 
Courts.  As  a  result  of  these  changes,  there  will 
be  but  one  great  court  of  original  jurisdiction — 
the  Supreme  Court.  Many  legal  fictions  with 
respect  to  the  functions  of  courts  are  consigned 
to  oblivion. 

"  The  efficiency  of  the  Supreme  Court  is  in- 
creased, and  the  judges  assigned  to  duty  in  that 
court  are  better  able  to  utilize  their  time  in  the 
administration  of  justice.  Heretofore,  by  reason 
of  the  multitude  of  courts,  judges  have  fre- 
quently been  obliged  to  lose  much  valuable 
time  which,  under  the  new  system,  will  be  de- 
voted to  the  performance  of  their  duties. 

"  Again,  by  abolishing  these  courts,  questions 
of  jurisdiction  which  have  heretofore  been  a 
source  of  confusion  and  difficulty  are  set  at 
rest,  and  litigants  are  not  deprived  of  their 
rights  because  their  counsel  have  erred  in  the 
choice  of  a  tribunal.  But  what  seems  to  con- 
stitute a  reform  even  more  beneficient  than 
those  already  mentioned,  lies  in  the  fact  that 
no  litigant  will  be  permitted  to  select  his  own 
tribunal.  Heretofore  the  plaintiff  has  been  at 
liberty  to  do  so,  while  the  defendant  was  com- 
pelled to  respond  in  the  court  chosen  by  his 
opponent.  Hereafter  plaintiffs  and  defendants 
will  be  upon  equal  footing.  By  the  abolition 
of  these  courts  economy  in  administration  is 
accomplished  from  the  fact  that  clerks'  offices 
existing  in  each  of  the  superior  city  courts  cease 
to  exist.  A  judicial  force  is  provided  which 
will  be  sufficient  to  dispose  of  the  business  of 
the  trial  courts  expeditiously. 

"  Another  great  change  wrought  by  the  judi- 
ciary article  consists  in  the  creation  of  a  new 
court  of  intermediate  appeal  in  place  of  the 
General  Terms  heretofore  existing.  In  lieu  of 
the  nine  General  Terms  there  will  be  an  appel- 
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late  division  of  the  Supreme  Court,  sitting  in 
four  departments.  Five  judges  are  provided 
in  eacti  of  the  departments,  except  the  first, 
where  seven  judges  are  to  be  assigned  to  duty, 
but  not  more  than  five  are  to  sit  together  at 
any  time.  These  judges  are  required  to  devote 
their  entire  time  and  attention  to  the  work  of 
the  appellate  tribunal.  They  are  to  keep  aloof 
from  the  work  of  the  trial  courts,  and  are  thus 
enabled  to  give  undivided  attention  to  their 
work,  which  requires  composure  and  delibera- 
tion. Those  who  have  had  experience  in  the 
various  General  Terms  of  the  State  express  the 
strongest  conviction  as  to  the  efficacy  of  this 
provision. 

It  is  intended  that  the  Appellate  Division 
shall  be  the  final  arbiter  of  all  questions  of  fact 
arising  in  the  course  of  a  litigation,  and  that 
the  court  of  last  resort,  the  Court  of  Appeals, 
shall  be  deprived  of  the  right  to  review  ques- 
tions of  fact  upon  any  pretext.  That  court  is 
to  consist,  as  heretofore,  of  seven  judges.  The 
Second  division  of  the  Court  of  Appeals,  for 
which  provision  is  made  under  the  existing 
Constitution,  is  done  away  with.  The  reason 
is  obvious.  Logically  there  can  be  only  one 
court  of  last  resort,  whose  principal  function  it 
is  to  settle  the  law  and  to  reconcile  differences 
existing  in  the  various  courts  of  intermediate 
appeal.  To  accomplish  this  the  court  must  be 
one  which  is  not  fluctuating  in  membership, 
and  the  utility  of  such  a  court  is  greatly  ham- 
pered whenever  it  is  divided  into  sections  or  its 
work  is  allotted  in  such  a  manner  as  to  deprive 
litigants  of  the  benefit  of  the  individual  opinion 
of  every  member  of  the  court. 

"Appeals  from  orders  involving  questions  of 
practice  and  procedure,  which  have  heretofore 
embarrassed  the  court,  are  cut  off.  These 
changes  will,  in  my  opinion,  reduce  the  number 
of  cases  coming  to  the  Court  of  Appeals  to  the 
extent  of  25  per  cent.  Such  a  reduction  will 
enable  the  court  to  keep  abreast  of  its  business 
without  the  slightest  difficulty. 

"  It  is  to  be  remarked  that  while  attaining 
this  end  the  proposed  Constitution  lays  down 
the  principle  that  although  the  Legislature 
may  provide  for  further  restrictions  of  the 
jurisdiction  of  the  Court  of  Appeals,  the 
right  of  appeal'  shall  never  depend  upon  the 
amount  involved.      Thus,   the  poor  litigant,  | 


the  average  citizen,  whose  business  interests 
are  confined  to  small  amounts,  will  have  the 
same  right  to  have  his  case  reviewed  by  the 
court  of  last  resort  as  the  rich  man.  Other 
changes  are  effected  by  the  article  which  are 
generally  believed  to  be  of  a  beneficial  nature." 
Mr.  Marshall  does  not  claim  that  this  is  the 
best  article  that  he  could  get  up,  nor  one  which 
would  work  for  the  best  interests  of  the  people; 
but  that  it  is  one  which  will  improve  the  exist- 
ing methods  of  legal  procedure  and  constitu- 
tion of  the  courts.  We  believe,  however,  that 
the  article  should  receive  the  approval  of  the 
people  and  become  part  of  the  fundamental 
law  of  the  State,  and  that  it  is  the  greatest  ad- 
vance which  Mr.  Marshall  could  compile  from 
the  many  and  conflicting  suggestions  which  were 
made,  and  that  it  is  the  greatest  improvement 
over  the  old  article  which  he  could  rescue  from 
the  unflinching  antagonism  of  many  members 
of  the  legal  profession  to  any  innovation. 


The  modification  of  Judge  Jenkins'  striking 
order  by  the  United  States  Circuit  Court  of 
Appeals  has  been   received  with  approval  by 
lawyers  and  with  delight  by  the  parties  who 
were  unjustly  restrained  from  doing  many  acts 
which  they  had  a  legal  right  and  power  to  do. 
It  will  be  remembered  that  the  order  was  an 
injunction    to   restrain    the   employes    of   the 
Northern  Pacific  Railroad  from  "so  quitting 
the  service  of  the  receivers,  with  or  without 
notice,  as  to  cripple  the  property  or  prevent 
or  hinder  the  operation  of  the  road."    It  was 
proved  from  the  very  beginning  that  the  order 
was  a  violation  of  personal  freedom  and  that 
the  persons  whom  it   was  sought  to  restrain 
were  without  the  class  against  whom  such  orders 
had  generally  been  used.     In  other  words  there 
are  a  class  of  persons  whose  contracts  for  service 
are  exclusive  and  who  can  be  restrained  from 
giving  their  services  to  others  than  their  em- 
ployers, because  adequate  damages  can  not  be 
recovered  by  the  employers  for  breach  of  the 
contract  for  service.     In  many  cases,  the  courts 
restrain  actors,   singers,   and    musicians,  and 
those  whose  services  another  can  not  undertake 
from  performing  for  other  people  than  their 
employers,  and  the  recent  difficulties  of  certain 
managers  with   Lillian  Russell,  who  had  con- 
tracted to  sing  for  the  theatrical  season  are  still 


236 


THE  ALBANY  LAW  JOURNAL. 


fresh  in  the  memory  of  the  public.  In  addition 
it  must  be  remembered  that  these  persons  who 
may  be  restrained  from  making  contracts  with 
any  one  else  than  their  employers  have  a  spe- 
cial contract  with  them  for  a  specified  time  and 
have  a  peculiar  skill  or  knowledge  which  others 
do  not  possess;  but  in  the  case  of  the  em- 
ployes of  the  railroad  who  were  restrained 
from  leaving  the  employment  of  the  receivers, 
there  was  no  contract  except  an  oral  agreement 
to  work  which  might  have  been  terminated  at 
any  time  by  either  party,  and  the  employes 
did  not  possess  any  peculiar  qualifications  for 
performing  the  service  which  others  could  not 
have  done.  The  opinion  expressly  holds  that 
"  in  the  absence  of  legislation  to  the  contrary, 
the  right  of  one  in  the  service  of  a  quasi-public 
corporation  to  withdraw  therefrom  at  such  a 
time  as  he  sees  fit,  and  the  right  of  the  man- 
agers of  such  corporation  to  discharge  an  em- 
ploye from  service  whenever  they  see  fit,  must 
be  deemed  so  far  absolute  that  no  court  of 
equity  will  compel  an  employe  against  his  will 
to  remain  in  such  service  or  actually  to  perform 
the  acts  required  in  such  employment,  or  re- 
quire such  corporation  against  their  will  to 
keep  particular  employes  in  their  service." 
It  is  not  unlawful  nor  is  it  conspiracy  for 
one  or  more  employes  to  simply  agree  to  dis- 
continue their  work  and  to  quit  the  service  of 
their  masters;  while  under  the  common  law  a 
conspiracy  on  the  part  of  two  or  more  persons, 
with  the  intent,  by  their  combined  power,  to 
wrong  others  or  to  prejudice  the  rights  of  the 
public,  is  in  itself  illegal,  although  nothing  be 
actually  injured  in  such  conspiracy.  So,  a 
combination  to  procure  an  employe  or  a  body 
,  of  employes  to  quit  their  service  in  violation  of 
the  contract  of  service,  would  be  unlawful,  and 
in  a  proper  case  would  be  enjoined,  for  the  in- 
jury threatened  would  be  irremedial  at  law. 
The  court  holds  that  Judge  Jenkins  was  right 
"  in  issuing  a  special  injunction  to  protect  prop- 
erty in  the  interest  of  the  receivers  against  acts 
which,  it  is  admitted,  if  not  restrained,  would 
have  been  committed,  and  would  have  inflicted 
irreparable  loss  upon  property  and  seriously 
prejudiced  the  interest  of  the  public  as  involved 
in  the  regular  operation  of  the  Northern  Pacific 
Railroad.  No  other  remedy  was  full,  adequate 
and  complete  for  the  protection  of  the  trust 


property  and  for  the  preservation  of  the  rights 
of  individual  suitors  and  of  the  public  in  its  due 
and  orderly  administration  by  the  coutt's  re- 
ceivers." The  opinion  of  Judge  Harlan  is  a 
masterly  and  clear  discussion  of  the  subject  as 
to  the  use  of  injunctions  during  the  pendency 
of  a  strike.  However  much  may  be  said  against 
the  issuance  of  an  order  so  broad  and  sweep- 
ing in  its  terms  as  the  one  of  Judge  Jenkins,  yet 
we  cannot  doubt  that  it  prevented  many  hot- 
headed employes  from  committing  acts  of  vio- 
lence which  would  have  been  very  prejudicial 
to  the  interests  of  society,  and  would  have 
worked,  retroactively  at  least,  injury  to  the  men 
themselves. 


An  objection  has  been  raised  in  some  quarters 
that  the  proposed  judiciary  article  is  expensive, 
and  unnecessarily  increases  the  judicial  expenses 
of  the  State.  Persons  making  such  objections 
are  entitled  to  little  or  no  consideration,  for  they 
are  short-sighted  and  fail  to  recognize  that  an 
increased  expenditure  for  judges'  salaries  may 
promote  the  welfare  of  the  State  and  in  the 
end  be  a  saving  to  the  community  because 
of  the  greater  expedition  which  might  be 
brought  about  in  regard  to  legal  matters  and 
the  settlement  of  business  interests.  Many  also 
take  the  position  because  of  the  large  salaries 
in  New  York  and  Brooklyn  that  the  number  of 
judges  should  not  be  increased,  because  they 
claim  they  are  an  expensive  luxury,  who  re- 
ceive vastly  more  than  they  could  otherwise 
earn  in  the  practice  of  their  profession.  As  a 
comparison  of  salaries  we  read  a  discussion  in 
the  English  papers  which  has  recently  arisen  as 
to  who  was  the  highest  paid  judge  under  the 
British  government,  and  it  is  shown  that  the 
Lord  Chief  Justice  of  Ireland  receives  ^8.000 
per  annum,  with  j£ooo  for  an  outfit  on  entering 
office,  and  can  by  his  own  act  give  himself  a 
pension  of  ^4,000  per  annum  after  his  retire- 
ment from  office.  The  fact  is  also  brought  out 
that  the  Lord  Chief  Justice  of  England  receives 
the  same  salary,  except  that  he  has  no  allow- 
ance  for  an  outfit  and  cannot  give  himself  a 
pension  after  retirement.  It  is  sometimes  good 
to  compare  the  condition  of  things  in  dif- 
ferent countries  and  places,  and  demonstrate  to 
people  that  the   conditions   under  which  they 

live  are  not  so  unfair  and  unreasonable.     We 
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are  impressed  with  the  necessity  of  more 
judges  for  the  Supreme  Court,  and  we  urge  on 
the  bar  at  large  to  accept  the  proposed  judi- 
ciary amendment  and  offer  freely  the  use  of 
these  columns  for  any  criticism  against  it  or 
any  praise  for  it,  believing  that  a  fair  and  open 
discussion  of  the  subject  in  a  journal  devoted 
to  law  will  fairly  present  the  issues  to  the  intel- 
ligent people  of  the  State,  and  whose  approval 
is  sought  for  the  enactment  of  the  proposed 
judiciary  article  into  a  part  of  the  fundamental 
law  of  the  State. 


It  might  be  well  for  Bar  Associations  of  the 
various  States  to  give  more  attention  to  the 
punishment  of  persons  practicing  without  hav- 
ing been  admitted  to  the  bar  and  who  have 
held  themselves  out  to  the  public  under  various 
names.  The  Incorporated  Law  Society  of  Lon- 
don has  been  recently  following  up  these  cases, 
and  have  punished  several  persons  who  have 
held  themselves  out  as  "  patent  solicitors."  It 
is  only  by  the  most  careful  efforts  that  such 
frauds  can  be  apprehended  and  punished,  and 
we  believe  that  one  of  the  first  acts  of  the  new 
board  of  examiners  should  be  to  procure  and 
keep  a  complete  list  of  the  lawyers  of  the  State 
and  to  take  cognizance  under  the  existing  law 
of  any  persons  appearing,  attempting  to  prac- 
tice or  holding  themselves  out  as  practitioners, 
who  have  not  been  regularly  examined  and 
admitted. 

The  English  Parliament  seems  to  have  been 
particularly  interested  this  year  in  increasing 
the  number  of  statutes  creating  new  offenses 
punishable  upon  summary  conviction.  Among 
the  number  have  been  the  following: 

"  Blrda'-DMttng  within  prohibited  limits." 

"  Chimney-sweepers  soliciting  custom  otherwise  than  by  cry- 
ing '  Sweep.' " 

"  Employers  not  giving  notice  of  fatal  or  serious  accident  to 
employes  on  tram-ways,  gas-works,  etc." 

"Interference  with  elections  of  checkwelghers  in  coal 
mines." 

"  Breach  of  conditions  of  music  and  dancing  without  license 
In  Middlesex." 

"  Using  house  tor  music  and  dancing  without  license  in  Mid- 
dlesex." 

"  Neglect  or  refusal  to  comply  with  Building  Societies  Acts 
as  to  returns,  documents  or  information." 

"False  entries  in,  or  falsification  of,  documents  required 
under  these  acts." 

"  Wearing  the  Queen's  military  uniform  without  leave." 

"Using  the  Queen's  naval  or  military  uniform  without  her 
leave  under  circumstances  which  bring  it  Into  contempt." 


LIMITATION  OF  RECOVERY  IN  ACTIONS 
FOR  NEGLIGENCE  CAUSING  DEATH- 

fPHE  statutory  limitations  upon  the  amount  of  re- 
1  covery  in  actions  for  negligence  causing  death 
is  both  just  and  equitable,  and  should  be  maintained, 
at  least  in  so  far  as  it  pertains  to  railways.  For 
railway  corporations  are  of  a  quasi  public  character, 
and  the  very  reasons  which  subject  them  to  public 
duties  ought  to  protect  them  from  wholesale 
amercement  in  case  of  inevitable  accidents.  This 
case  is  analogous  to  the  protection  afforded  the 
State,  which  very  properly  regulates  actions  and  re- 
covers against  itself. 

Railways  are  compelled  by  their  charter  to  per- 
form certain  public  duties,  and,  therefore,  perform 
some  of  the  functions  of  government  and  acquire 
some  of  the  attributes  of  statehood.  Railways  are 
not  operated  like  private  corporations,  according 
to  the  independent  judgment  and  sound  discretion 
of  the  directors,  but  in  accordance  with  the  rigor- 
ous demands  of  the  public,  for  which  the  State 
stands  as  sponsor,  and  ever  ready  to  wield  its  all- 
powerful  arm  in  case  of  neglect  or  disobedience. 
Railways  must  also  be  operated  in  so  far  as  consist- 
ent with  the  public  rights,  for  the  best  interests  of 
the  stockholders.  Hence,  railway  managers  are 
always  confronted  with  a  serious  problem:  how  to 
meet  the  public  requirements  and  at  the  same  time 
earn  dividends  for  the  stockholders.  They  are 
virtually  placed  between  the  devil  and  the  deep  sea. 
The  people  say:  "Your  charter  obligates  you  to 
furnish  us  with  better  transportation  facilities.  We 
want  better  and  increased  service,  better  equip- 
ment, more  cars  and  substantial  depots.  We  de- 
mand a  higher  rate  of  speed,  an  improved  roadbed, 
and  close  connections  with  other  lines.  On  the 
other  hand,  the  stockholders  say:  "  We  have  rights 
which  must  be  protected,  and  we  demand  that  the 
affairs  of  this  company  be  economically  adminis- 
tered, in  order  to  increase  its  earning  capacity  and 
the  excess  of  the  annual  assets  over  the  liabilities." 

Consequently,  the  managers  are  obliged  to  ar- 
range with  extreme  nicety  a  golden  mean  between 
the  demands  of  the  public  and  those  of  the  stock- 
holders. But  the  public  must  always  be  given  its 
due,  for  the  people  as  a  whole  are  never  guilty  of 
charitable  or  philanthropic  deeds. 

Now,  in  order  to  meet  the  ever-increasing  de- 
mands for  better  equipment  and  service,  railways 
are  obliged  to  make  very  large,  and  oftimes  unnec- 
essary, expenditures  for  new  coaches,  costly  sleep- 
ing and  parlor  cars  and  improved  locomotives,  and 
for  constant  repairs  incident  to  the  severe  service. 
And  every  increase  in  service  or  speed  doubles  this 
item  of  expense  for  repairs.  In  order  to  meet  the 
demand  for  higher  speed  the  companies  are  obliged 
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to  employ  tbe  most  approved  appliances  which 
science  has  produced,  at  an  enormous  cost.  They 
must  provide  the  most  securely  and  strongly-con- 
structed cars  and  engines,  and  exercise  the  most 
unceasing  care  and  vigilance  in  keeping  them  in 
good,  reliable  working  order.  Then  they  must  pro- 
vide the  most  cunningly-wrought  devices  and  ap- 
pliances for  operating  and  controlling  trains  with 
great  precision,  and  so  ensuring  the  comfort  and 
safety  of  the  passengers.  So  much  for  the  rolling- 
stock.  But  a  still  greater  work  yet  remains  to  be 
performed.  Competent  and  experienced  civil  en- 
gineers and  employes  must  be  employed  to  put  the 
roadbed,  bridges,  switches  and  all  appliances  in 
perfect  order.  Then,  in  order  to  insure  the  safety 
of  a  larger  number  of  trains  and  warrant  a  very 
high  speed,  improved  electric  signal  apparatus  must 
be  provided,  at  a  large  outlay,  like  the  block  sig- 
nals now  used  on  the  New  York  Central,  for  in- 
stance, which  will  control  the  operation  of  trains 
with  the  precision  of  clockwork.  Then,  too,  the 
companies  must  employ  a  larger  force  of  employes, 
of  greater  skill  and  experience,  in  order  to  operate 
with  safety  a  large  number  of  trains  at  higher 
speed.  Then,  another  important  matter  should  be 
considered.  In  this  age  of  great  scientific  and  me- 
chanical development  in  railway  appliances,  when 
it  would  seem  that  the  highest  degree  of  perfection 
had  been  achieved,  and  the  utmost  limit  of  speed 
consistent  with  safety  attained,  every  distinct  and 
permanent  advance  in  railway  equipment  or  speed  is 
made  at  a  constantly-increasing  cost;  that  is,  the 
expense  of  further  improvement  increases  in  an  in- 
verse ratio  with  the  progress  attained. 

Now,  suppose  a  live  and  progressive  railway  has 
responded  generously  to  the  public  demands,  and 
furnished  the  best  equipment  and  service,  quantity 
and  quality  considered,  that  scientific  skill  and  lav- 
ish expenditure  can  afford,  what  are  the  results? 
The  railway  company  finds  an  alarming  increase  in 
the  size  of  the  figures  on  the  wrong  side  of  the  bal- 
ance sheet,  and  the  public  desire  for  increased 
transportation  facilities,  instead  of  being  satisfied, 
is  increased.  Now,  what  are  the  compensating  fea- 
tures? Does  the  State  grant  any  additional  fran- 
chises, privileges  or  immunities?  Does  it  express 
its  approval  or  satisfaction  in  any  way?  Oh,  no.  It 
still  suspends  the  sword  of  Damocles  over  the  head 
of  the  company,  awaiting  a  signal  from  the  people, 
like  Richelieu's  words,  "  There  is  a  heaven  above 
us."  Do  the  people  show  their  appreciation  of  the 
excellent  facilities  afforded?  Yes,  in  a  measure; 
but  still  they  are  like  a  delegation  of  Oliver's  asking 
for  more. 

Like  Stonewall  Jackson,  they  exclaim,  "A  little 
morecannister."    Do  they  pay  an  increase  in  fare 


to  offset  this  large  expenditure  for  greater  facilities? 
Oh,  no;  but  they  are  constantly  demanding  a  grad- 
ual reduction  of  fare,  yet  a  constant  increase  in  fa- 
cilities. They  well  illustrate  the  story  of  old  Sir 
John  Falstaff,  who  went  up  to  the  King  with  a  pe- 
tition that  the  pint  measure  might  be  decreed  to 
hold  a  quart  and  still  be  called  a  pint. 

The  Empire  State  express,  on  the  New  York  Cen- 
tral, is  an  excellent  sample  of  the  increased  facili- 
ties furnished  in  response  to  the  public  demands. 
Now,  this  train  is  maintained  at  an  enormous  cost, 
both  in  equipment  and  in  the  severe  wear  and  tear 
resulting  from  the  appalling  speed,  and  its  opera- 
tion entails  the  most  extraordinary  precautions  and 
unceasing  care  and  vigilance.  Now,  suppose  this 
train,  through  some  unavoidable  casualty,  against 
which  no  human  foresight  could  provide,  should  be 
wrecked  and  many  lives  sacrificed.  What  would  be 
the  result?  Simply  this :  The  demands  for  compen- 
sation would  be  in  proportion  to  the  speed  of  the 
train  and  the  number  of  lives  lost.  If  but  two  or 
three  lives  were  lost,  the  demands  for  damages 
would  not  be  very  great.  Yet,  if  twenty-five  or 
fifty  lives  should  be  lost,  what  a  clamor  there  would 
be  for  heavy  verdicts!  Yet  the  very  cause  of  the 
large  loss  of  life  would  be  due  to  the  excessive 
speed  attained  in  response  to  the  public  demands. 
Yet  the  people  wanted  that  train  and  others  —  yea, 
demanded  it  as  a  right.  They  well  knew  the  great 
dangers  attending  its  operation  at  such  an  awful 
speed;  they  knew  that  the  railway  company,  vigi- 
lant as  it  was  in  sheer  self-defense,  was  not  infalli- 
ble, yet  they  insisted  upon  the  operation  of  this 
train,  and  voluntarily  assumed  the  risks  of  its  ope- 
ration. Besides  this,  they  enjoyed  the  luxury  and 
delights  of  this  mode  of  traveling,  and  have,  more- 
over, derived  large  pecuniary  returns  therefrom 
through  a  saving  of  valuable  time. 

Consequently,  tbe  people  are  joint  and  several 
participants  with  the  railway  companies  in  the  un- 
dertakings to  attain  a  high  speed  combined  with 
comfort  and  convenience,  and  inasmuch  as  they  do 
not  pay  any  additional  compensation  for  the  extra 
facilities,  and  thus  share  the  burden,  they  ought  in 
justice  to  share  the  results  in  case  of  disaster.  A 
railway  enterprise  is  an  unequal  copartnership  be- 
tween the  people  and  the  corporations,  and  the 
people  who  are  responsible  for  the  hazardous  risks 
of  increased  service  and  high  speed,  and  obtain, 
practically,  the  sole  benefit  therefrom,  should  be 
willing  to  share  the  losses  equally  with  the  corpo- 
rations. It  is  a  poor  rule  which  does  not  work 
both  ways.  People  who  share  the  benefits  of  an 
hazardous  enterprise  ought  to  share  the  results, 
good  or  bad. 

Now,  when  the  State,  in  response  to  the  demands 
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of  the  people,  virtually  compels  the  railways  to  pro- 
vide these  extraordinary  facilities  which  were 
neither  contemplated  nor  anticipated  when  the 
charter  compacts  were  executed,  ought,  in  justice  to 
the  railway  corporation,  to  interpose  reasonable 
checks  in  the  award  of  damages  for  casualties  which 
are  generally  the  direct  and  proximate  results  of 
enterprises  undertaken  solely  for  the  benefit  of  the 
people,  and  not  for  the  benefit  of  the  railway  com- 
panies. Railway  companies  which  perform  quasi 
public  functions  for  the  benefit  of  the  public,  and 
at  the  behest  of  the  public,  should  be  entitled  to 
just  consideration  in  awarding  damages  for  conse- 
quences for  which  the  people,  not  the  companies, 
are  primarily  responsible.  A  public  officer,  required 
by  law  to  perform  certain  acts,  is  protected  from  the 
consequences  thereof  if  he  performs  such  acts  in 
good  faith  and  with  diligence.  This  case  is  analo- 
gous to  railway  managers  who  are  quasi  public  offi- 
cers, and  perform  their  most  important  functions  in 
response  to  an  unwritten  law  —  the  demands  of  the 
public.  People  who  enjoy  for  years  the  benefits  of 
modern  railway  facilities  should  be  prepared  to  ac- 
cept the  inevitable  consequences  which  are  incident 
to  the  employment  of  the  dangerous  agency  of 
steam  as  a  mode  of  propulsion.  The  great  perma- 
nent benefits  which  the  people  derive  from  the  ope- 
ration of  railways  over  and  above  the  amounts 
which  they  pay  in  the  shape  of  fares  much  more 
than  offsets  any  damages  to  person  or  property 
which  they  sustain  through  the  maintenance  and 
operation  of  railways,  and,  except  in  cases  of  gross 
negligence,  the  damages  recovered  for  injuries 
ought  to  be  apportioned  with  reference  to  the  bene- 
fits received  by  the  people  from  the  railways. 

It  is  objected  that  the  removal  of  the  limit,  of  re- 
covery in  actions  for  negligence  causing  death  will 
not  increase  the  size  of  verdicts  in  such  actions. 
But  this  objection  is  wholly  untenable,  because  we 
still  retain  in  our  judicial  system  that  relic  of  bar- 
barism, that  antediluvian  fossil,  the  petit  jury, 
which  is  usually  composed  of  men  intelligent 
enough  not  to  form  an  opinion  upon  facts  patent  to 
mere  casual  observers.  In  an  article  entitled  "  The 
Basis  of  an  Intelligent  Belief,"  published  in  these 
columns  some  months  ago,  I  attempted  to  illustrate 
the  tendency  of  many  people  to  form  an  erroneous 
and  often  absurd  opinion  upon  mere  rumors, 
whether  supported  by  facts  or  not.  In  very  many 
casualties  or  events  attended  with  exciting  circum- 
stances the  majority  of  people  are  apt  to  jump  to  a 
conclusion  which  may  result  in  a  settled  and  unal- 
terable belief,  notwithstanding  the  facts  subse- 
quently disclosed  may  prove  beyond  doubt  that 
such  belief  is  utterly  erroneous. 

Take  the  example  before  used — a  supposed  wreck 


of  the  Empire  State  express.  In  such  an  event  the 
newspapers  would  magnify  the  horrors  of  the  cas- 
ualty four-fold,  both  pictorially  and  otherwise.  We 
should  have  loud  calls  for  investigations  and  sum- 
mary vengeance  against  the  railway,  and  the  direct- 
ors would  bo  called  to  the  bar  of  public  justice  and 
condemned  before  the  number  of  killed  or  injured 
was  ascertained.  Then  it  would  be  practically  im- 
possible to  secure  a  jury  composed  of  persons  who 
did  not  have  a  settled  conviction  that  in  some  man- 
ner the  railway  corporation  was  grossly  negligent 
and  had  richly  earned  the  ban  of  public  censure.  In 
such  cases  the  unverified  reports  of  the  accident  fall 
upon  the  minds  of  future  jurymen  like  lead  into  a 
bullet  mold. 

The  predominating  idea  of  the  average  long-eared 
juryman,  generated  by  popular  clamor,  is  that  ven- 
geance should  be  wreaked  upon  some  one,  and  they 
are  ready,  when  some  evidence  of  culpability  is 
manifested,  to  administer  the  blow  with  vigor.  They 
are  wholly  incapable  of  exercising  that  judicial  im- 
partiality and  proper  discrimination,  in  railway 
cases,  for  instance,  where  mitigating  circumstances 
are  clearly  proven.  A  learned  judge,  with  years  of 
experience,  will  rarely  decide  an  important  case, 
with  opportunity  for  a  full  and  impartial  examina- 
tion of  it,  upon  the  events.  Yet  a  jury  composed 
of  farmers,  artisans  and  merchants  will,  after  a 
week's  trial,  decide  an  intricate  case  after  a  few 
hours'  deliberation  1  In  negligence  cases  especially 
jurors  are  apt  to  render  a  verdict  haphazard, 
awarding  heavy  damages,  leaving  to  judges  the 
delicate  and  oftimes  doubtful  duty  of  setting  aside 
the  verdict  as  excessive. 

Experience  in  other  States  has  shown  that  heavy 
verdicts  will  be  rendered  in  negligence  cases  where 
death  ensues  if  no  limit  to  recovery  is  interposed. 
In  Massachusetts  notoriously  heavy  verdicts  are 
often  rendered  in  such  cases,  as  was  observed  at  the 
time  of  the  Bussy  Bridge  disaster,  when  the  Boston 
and  Providence  Railroad  was  mulcted  in  a  very 
large  sum.  Cases  arose  from  this  disaster  in  which 
verdicts  for  $40,000  were  entered  by  stipulation. 
So  it  was  when  a  terrible  accident  occurred  on  the 
Fitchburg  Railroad  at  West  Cambridge,  and  on  the 
Boston  and  Albany  at  Chester,  within  the  past  two 
years,  and  the  disaster  at  Jackson,  Mich.,  on  the 
Michigan  Central,  last  fall.  In  each  case,  although 
judicial  inquiry  failed  to  attach  any  blame  upon  the 
corporations,  yet  they  each  were  obliged  to  respond 
in  damages  in  an  aggregate  amount  which  would 
bankrupt  an  ordinary  railway  company. 

These  considerations  lead  me  to  think  that  the 
present  limitations  upon  a  recovery  in  actions  for 
negligence  causing  death  are  both  just  and  equita- 
ble, and  should  be  maintained.  To  permit  the  im- 
mediate beneficiaries  of  an  enterprise  of  a  quasi 
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public  nature  to  amerce  a  corporation  merely  be- 
cause, through  an  inevitable  accident,  a  few  per- 
sons are  killed  where  millions  are  carried  with 
safety,  speed  and  comfort,  would,  I  apprehend, 
tend  to  lower  the  standard  of  railway  facilities  by 
imposing  upon  corporations  burdensome  restric- 
tions and  conditions,  which  would  hamper  the  ex- 
ercise of  their  independent  judgment  and  sound 
discretion  in  matters  which  virtually  affect  the  pub- 
lic welfare  as  well  as  industrial  or  commercial  pro- 
gress. George  A.  Bbnhah. 


ADVANTAGES  OF  A  STUDY  OF  THE  FUN- 
DAMENTAL PRINCIPLES  OF  LEGAL  SCI- 
ENCE TO  BUSINESS  MEN 

Br  an  Old  Wall  8tkket  Bboub. 

IN  the  days  of  the  "  Old  English  Drama,"  the  re- 
lations between  the  witty  playwright  and  the 
legal  profession,  were  strained.  The  man  of  letters 
did  not  entertain  a  favorable  opinion  of  the  man  of 
law.  And  this  he  did  not  seek  to  conceal  when  he 
introduced  this  character  upon  the  stage.  Costumed 
in  a  garb  which  made  it  impossible  that  he  could 
be  taken  for  an  honest  man,  his  entrance  was  the 
signal  for  derisive  laughter. 

It  was  soon  perceived  that  he  had  some  infamy 
in  charge.  When  the  curtain  fell,  and  innocence 
had  triumphed,  and  virtue  had  come  by  her  own, 
his  discomfiture  was  complete.  An  avenging  Ne- 
mesis had  overtaken  the  agent  of  so  much  annoy- 
ance to  the  dramatist. 

And  time  has  not  obliterated  the  prejudice  fos- 
tered by  the  "  Standard  Drama."  The  attorney  is 
still,  in  popular  apprehension,  "  the  villain  of  the 
play ; "  and  it  is  reckoned  a  stigma  upon  the  motives 
of  any  business  man.  to  assert  of  him  that  "  he  has 
to  have  a  lawyer  at  his  elbow."  "  Why,"  asks  the 
impecunious  wit,  "  is  the  lawyer  like  a  patient  in  a 
high  fever? "  And  the  answer,  given  by  his  fellow 
delinquents  I  disdain  to  tell. 

Let  us  look  into  this  a  little :  The  usual  mercan- 
tile felicitation  is  commonly  formulated,  "lam  no 
lawyer,  but  I  know  what  is  common  sense  I " 

In  a  confidence  thus  inspired,  great  enterprises 
are  undertaken,  and  business  organizations  "man- 
aged"^) by  men,  who  could  not  pass  a  kinder- 
garten examination  in  the  law  of  contracts.  There 
follows,  of  course,  a  crowded  court  calendar,  and 
an  army  of  practitioners,  maintaining  costly  estab- 
lishments from  fees  contributed  by  the  possessors 
of  a  "  Common  Sense"  not  less  mistaken  than  mis- 
applied. 

What  then  is  gained  by  a  competent  knowledge 
of  fundamental  legal  principles,  or  lost  by  neglect 
to  acquire  it? 


It  is  objected  that  "  a  little  (earning  is  a  danger- 
ous thing."  Yes!  if  it's  possessor  disregards  his 
own  limitations.  If  he  relies  upon  his  "  little  learn- 
ing," in  matters  which  require  greater,  if  he  puts 
to  sea  in  a  small  boat,  which,  on  a  lake  would  serve 
his  purpose  well.  But,  if  it  is  accurate  so  far  as  it 
goes,  it  is  safe  and  useful,  and,  in  emergency,  may 
be  indispensable.  Knowledge  of  the  laws  of  health, 
will  prevent  many  a  doctor's  bill,  and  will  add, 
materially,  to  comfort  and  enjoyment,  but  it  will 
not  enable  us  to  treat  disease.  It  does  not  follow 
that  because  one  has  not  learned  enough  to  practice 
law  as  an  art,  he  may  not  be  greatly  profited  by 
what  he  knows  of  it  as  a  science. 

Not  many  years  ago,  an  idea  took  possession  of 
the  American  mind,  that  colleges  of  technical  in- 
struction were  needless,  and  that  "every  man  could 
be  his  own  lawyer,"  as,  indeed,  he  could  be  his  own 
rogue. 

That  era  was,  therefore,  marked  by  a  flood  of 
pretentious  publications,  which  assumed  to  contain 
all  that  it  was  necessary  to  know,  in  order  to  enable 
their  readers  to  enter  the  arena,  and  to  contend  for 
the  rights  of  clients,  or  maintain  their  own.  A 
melancholy  history  has  attended  this  school  of  prac- 
tice. It  has  been  found  that  the  only  usefulness  of 
poor  lawyers,  is  to  make  business  for  the  good  ones. 
The  belief  of  these  solons,  that  "  law  is,  what  the 
judge  says  it  is,"  is  simple  and  concise,  but  not 
likely  to  carry  to  prosperity,  either  the  cause  of  the 
client,  or  tbe  reputation  of  his  attorney. 

It  is  not  necessary,  here,  to  inquire  into  the  nature 
of  legal  principles,  nor  to  comment  upon  them,  fur- 
ther than  to  say  of  the  common  law,  that  it  is  the 
matured  wisdom  of  agesl  tbe  result  of  continuous 
application  of  the  best  powers  of  the  mind  to  the 
exigencies  of  life,  and  to  the  altercations  incident 
to  all  its  affairs.  That  it  has  been  methodized  into 
a  system  of  gradual  development,  extending  over 
centuries,  and  that  from  its  rules,  every  thing  ap- 
proaching arbitrary  caprice  has  been  excluded. 

Now,  if  "  ignorance  of  the  law  excuseth  no  man," 
it  would  seem  rational,  on  pecuniary  grounds  alone, 
to  obtain  a  knowledge  of  so  much  of  it  as  would 
prevent  such  losses  as  were  the  result  of  legitimate 
operations,  but  carried  on  by  methods  which  the 
law  does  not  recognize. 

And  if  these  methods  are  properly  characterized 
as  being  framed  and  pursued  not  only  in  disregard 
of  law  but  in  defiance  of  it,  a  knowledge  of  the  con- 
sequences which  the  law  annexes  to  such  contempt 
of  her  mandates  may  operate  as  a  restraint. 

Those  engaged  in  speculative  transactions  on  the 
various  exchanges,  have  paid  out  unnecessary  mil- 
lions, as  tbe  cost  of  education  on  this  point  alone. 

And  how  often,  and  as  an  expedient  of  last  resort, 
the  case  is  put  in  the  hands  of  an  attorney,  only 
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after  its  merits  have  been  eviscerated,  by  acts  of 
omission  or  of  commission,  and  in  utter  neglect  of 
plain  legal  precepts  governing  the  matter  in  dispute. 

But  there  is  a  sense,  in  which  no  man  can  say  that 
he  does  not  "practice"  law,  though  he  may  not 
seek  to  gain  his  living  by  expounding  it,  or  by 
managing  cases  in  court.  He  is  confronted  daily, 
and  according  to  the  extent  and  diversity  of  his 
affairs,  with  the  necessity  of  acting,  either  in  ac- 
cordance with,  or  contrary  to,  some  legal  rule.  The 
relations  of  which  the  law  takes  cognizance,  embrace 
the  whole  round  of  experience.  A  man  of  character 
is  supposed  to  have  some  other  standard  of  obliga- 
tion, than  the  consideration  that  "he  feels  that 
way."  He  desires  not  only  to  acquit  himself  cred- 
itably, but  to  Avoid  being  the  subject  of  imposition 
on  the  part  of  the  crafty.  And  the  man  with  judi- 
cial education — a  great  check  upon  credulity — looks 
with  wonder  upon  the  daily  spectacle  of  the  associa- 
tion in  large  enterprises,  and  without  due  legal  pre- 
cautions, of  men  of  substance,  with  men  of  straw, 
and  incurring  liability,  under  the  supposed  protec- 
tion of  corporate  organization.  For  a  time,  the  iron 
pot,  invincible  because  empty,  and  the  earthen  pot, 
vulnerable  because  valuable,  float  gaily  together 
down  the  stream.  When  rough  water  is  reached, 
the  story  told  by  Aesop,  becomes  less  a  fable  than  a 
fact. 

"  Hence  these  tears!  "  aud  hence  this  suit. 

But  outside  of  economic  motives,  there  are  public 
considerations  which  address  themselves  forcibly, 
to  a  liberal  mind,  and  which  suggest  these  studies 
as  being  eminently  proper,  especially  for  those 
aspiring  to  public  employment  and  distinction. 

The  making  of  statutes  and  municipal  ordinances, 
the  shaping  of  the  action  of  political  bodies,  the 
intelligent  performance  of  the  duties  of  magistrate, 
or  juryman ;  the  discreet  exercise  of  the  right  of 
suffrage ;  the  proper  conduct  of  deliberative  assem- 
blages; the  fair  criticism  of  public  functionaries, 
are  all  supposed  to  -be  confided  to  men  suitably 
qualified.  And  without  a  competent  knowledge  of 
the  principles  and  rules  which  regulate  these  matters, 
those  undertaking  such  duties  cannot  discharge 
them  creditably,  either  to  the  public  or  to  them- 
selves. 

Shall  we  advert  to  another  aspect  of  the  question? 
Shall  we  dwell  upon  the  elevation  of  views,  the 
mental  activity  and  power  fostered  by  these  studies? 
To  those  who  wish  to  qualify  themselves  to  enter 
into  communion  with  the  great  minds  who  have 
illumined  the  pages  of  the  history  of  intellectual 
progress,  what  discipline,  what  training,  so  efficient? 

When  the  classification  which  comprehends  all 
the  relations,  and  annexes  to  each  its  legal  rights, 
duties  and  obligations,  is  understood,  there  is  ac- 
quired a  most  useful  and  practical  attainment;  and 


the  same  is  true  when  the  student  has  learned  where 
to  look  for  the  law,  and  to  know  it  when  he  finds  it- 
Ability  to  sift  and  to  weigh  testimony,  and  prop- 
erly, to  estimate  the  effect  of  legal  evidence — the 
principles  and  rules  which  teach  what  to  believe, 
and  what  to  discredit,  and  why.  To  recognize  the 
controlling  facts  in  a  case;  the  material  points  in  a 
controversy.  To  analyze  and  to  see  facts  as  they 
are.  To  acquire  the  faculty  of  drawing  legitimate 
inferences  from  them,  and  the  wisdom  which  esti- 
mates objects  at  their  real  value.  To  learn  not  only 
the  rule,  but  the  reason  thereof,  the  art  of  construct- 
ing a  good  syllogism,  and  to-obtain  the  sagacity  not 
easily  misled  by  sophistry.  To  rely  in  discussion 
upon  logic,  and  not  upon  lungs;  upon  sound  argu- 
ment, and  not  upon  dogmatic  assertion,  and,  by  no 
no  means  least,  to  learn  to  use  language  accurately, 
and  with  respect  to  its  legal  significance — these  are 
among  the  benefits  which,  through  a  curriculum 
diligently  pursued,  may  be  fairly  expected. 

But,  cut  bono*  Why  these  attainments,  and  of 
what  advantage  to  the  man  of  affairs? 

As  the  experiences  of  each  year,  more  fully  im- 
press the  truth  that  knowledge  is  power  to  thoso 
destined  for  the  various  departments  of  business,  it 
is  peculiarly  true  as  respects  these. 

Argument  cannot  aid  this  simple  statement.  Ob- 
servation, sufficiently  extensive,  will  convince  dis- 
cerning minds,  that  the  man  who  undertakes  the 
responsibility  of  large  transactions,  without  such 
preparation,  encounters  peril,  out  of  which  few  are 
able  to  escape  unharmed,  and  to  avoid  harming 
others. 

In  illustration,  let  us  put  a  hypothetical  case, 
which  might  even  be  mistaken  for  a  real  case. 

The  officers  of  a  life  insurance  company  loan  upon 
mortgage,  $75,000,  but  annex  the  condition  that  the 
borrower  shall  also  take,  in  their  company,  a  life 
policy  for  same  amount.  They  are  compelled  to 
institute  foreclosure  proceedings.  The  borrower, 
in  defense,  invokes  the  aid  of  the  statute  against 
usury.  He  prevails.  Under  the  penalty  there  is  no 
recovery,  and  the  mortuary  record  of  swindled  cor- 
porations is  enlarged. 

Again:  An  orphan's  estate  is  "managed"  by  a 
real  estate  broker.  He  "stood  high,"  but  (like 
Felix  and  some  other  astute  men)  he  "  cared  for 
none  of  these  things."  He  was  instructed  to  loan 
at  legal  rates,  and  accounted  to  his  principals  ac- 
■  cordingly. 

The  defense  of  usury,  is  interposed  to  foreclosure 
proceedings. 

The  borrower  proves  that  the  agent  has  exacted 
of  him  a  "bonus"  in  addition  to  legal  interest. 

After  great  expense,  the  case  reaches  the  New 
York  Court  of  Appeals.  It  is  not  denied  that  the 
principals  knew  nothing  of  the  "  bonus,"  and  never 
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received  a  penny  of  it,  but  the  court  holds  that,  in 
making  the  loan,  they  adopted  the  act  of  their 
agent.  A  total  forfeiture  and  a  great  loss  to  help- 
less victims,  is  the  consequence. 

Now,  is  it  too  much  to  say  of  such  reckless  trifl- 
ing with  the  laws  of  business,  that  the  metaphors 
which  describe  it  as  "skating  over  thin  ice,"  or 
"sitting  on  a  keg  of  gunpowder,"  are  both  apt  and 
just? 

In  any  point  of  view,  whether  mercantile  or 
moral,  and  whether  affirmative  or  negative,  the  gain 
to  the  business  man  of  pursuing  the  studies  indi- 
cated, will,  it  is  submitted,  fully  sustain  the  proposi- 
tion in  favor  of  which  these  views  are  addressed. 


BUILDERS  OF  LAW  DURING  QUEEN  VIC- 
TORIA'S REION. 

Baron  Martin. 

LAW  to  many,  perhaps  most  persons,  represents 
the  Great  Goddess  of  Dulness  herself.  "Law 
is  so  dry !  "  they  say.  "I  deny  it,"  said  Lord  Bram- 
well  stoutly;  "cf  the  four  volumes  of  Blackstone, 
three  are,  to  my  mind,  most  agreeable  reading." 
Baron  Martin  was  of  the  same  opinion.  To  him  law 
was  not  "  harsh  and  crabbed  " — though  he  had  his 
training  under  the  old  system  of  special  pleading — 
but  "  musical  as  is  Apollo's  lute,  and  a  perpetual 
feast  of  nectared  sweets."  Law  sufficed  him,  as 
science  sufficed  Darwin.  Neither  felt  the  want  of 
poetry  or  belles  Uttret  to  relieve  it. 

Serjeant  Robinson  relates  that  on  one  circuit  he 
took  Frank  Talfourd  round  with  him  as  his  marshal. 
One  evening  after  dinner,  rousing  himself  from  a 
short  nap,  the  baron  found  Frank  reading  Shakes- 
peare. 

"I  find,  Frank,"  he  said,  "you  are  always  read- 
ing plays,  and  especially  Shakespeare.  I  never 
found  time  to  read  him  myself,  but  I  suppose  he  is 
a  big  fellow." 

"Yes,  Baron,"  was  the  rt-ply,  "  he  is  generally 
acknowledged  to  be  the  greatest  poet  the  world 
ever  produced." 

"Well,"  said  the  judge,  "I  think  I  should  like 
to  read  one  of  his  works,  just  to  see  what  it  is  like. 
Which  do  you  recommend?" 

"They  are  all  admirable  productions,"  replied 
the  marshal,  "  but  I  have  just  been  again  reading 
'Measure  for  Measure,'  and  I  think  that  will,  per- 
haps, please  you  as  well  as  any." 

"All  right,"  said  the  baron;  "  lend  it  to  me,  and 
I  will  read  it  before  I  go  to  sleep." 

The  next  morning,  he  was,  of  course,  asked  how 
he  liked  the  play. 

"Well,"  was  the  baron's  reply,  "  I  can't  say  I 
think  much  of  it ;  it  contains  atrociously  bad  law. 


and  I  am  of  opinion  that  your  friend  Shakespeare  is 
a  very  overrated  man." 

The  library  in  his  chambers  overlooking  the 
fountain  in  the  Middle  Temple  consisted  of  law 
books,  the  bible,  and  the  racing  calendar.  It  was 
characteristic.  He  had  taken  to  heart  Coke's  maxim 
that  "  Lady  Common  Law  must  lie  alone."  Tet 
Martin  was  not  without  literature.  He  knew  Eng- 
lish history  and  Scott's  novels  thoroughly  well ;  he 
had  even  taken  a  short  excursion  into  literature 
himself  in  the  shape  of  a  short  but  sound  treatise  on 
Lord  Tenterden's  Act. 

Like  Cairns  and  Willes,  Martin  was  one  of  those 
alumni  of  Trinity  College,  Dublin,  who  yearly  came 
to  seek  their  fortune  at  the  English  bar.  Martin 
had  none  of  the  special  gifts  of  wit  or  eloquence 
which  so  often  distinguish  Erin's  sons.  He  was  not 
brilliant  or  versatile,  but  he  had  what  is  better  in  a 
lawyer,  a  clear,  strong,  sagacious  intellect,  and  a  sound 
knowledge  of  law.  He  learnt  his  law,  or  rather  the 
elements  of  it,  in  the  chambers  of  Frederick  Pollock, 
afterward  the  chief  baron.  In  those  days — terrible 
to  relate — busy  barristers  had  no  "  evenings  at 
home  "  at  all.  Consultations  were  held  as  a  matter 
of  course  in  the  evenings,  sometimes  three  or  four, 
so  that  dining  out  or  receiving  compauy  was  out  of 
the  question  except  on  Saturdays  or  Sundays.  Not 
unfrequently,  however,  as  the  chief  baron's  son  re- 
lates in  his  Remembrances  "my  father  would  bring 
home  to  dinner  one  or  two  men  from  his  pupil  room, 
then  at  fifteen  or  twenty  minutes  to  seven  the  in- 
exorable hackney  coach  would  come  to  the  door,  and 
carry  off  host  and  guests  together  to  the  Temple, 
where  consultations  and  answering  of  cases  occupied 
the  rest  of  the  evening  until  ten  o'clock,  when  the  re- 
turn home  would  again  be  made  in  a  hackney 
coach."  What  more  natural  than  that  on  these 
visits,  when  host  and  pupil  snatched  a  hurried  meal, 
an  attachment  should  spring  up  between  the  young 
Irish  barrister  and  a  daughter  of  the  bouse  of  Pol- 
lock. It  resulted  in  a  happy  union  of  more  than 
thirty  years'  duration,  the  fruit  of  it  a  daughter, 
Arabella,  now  Lady  Macnaghten.  If  there  is  any 
thing  in  heredity,  the  genius  of  law  should  run  strong 
in  the  Macnaghten  race. 

Martin's  first  brief  was  in  a  turf  case — whether  a 
horse  called  Bloomsbury,  which  had  won  the  St. 
Leger,  was  disqualified  or  not  for  being  raisde- 
scribed.  There  was  a  peculiar  appropriateness  in 
the  circumstance,  for,  beyond  most  Irishmen,  be 
was  a  lover  of  horses,  and  deeply  interested  in  all 
that  concerned  them.  His  knowledge  of  the  racing 
calendar  was  something  extraordinary,  though  be 
never  made  a  bet,  and  when  he  first  began  to  take 
a  great  interest  in  the  subject  of  the  turf  he  had 
never  seen  a  race.  In  the  old  days  of  the  Northern 
Circuit,  when  the  journey  had  still  to  be  made  by 
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coach,  Martin  knew  every  team  on  the  road,  and 
when  in  Yorkshire  the  way  lay  by  racing  paddocks, 
he  would  point  out  and  give  the  particular  history  of 
the  horses  in  the  paddocks  that  could  be  seen  from 
the  coach-top.  Once,  on  a  visit  to  a  large  house  in 
Yorkshire,  where  there  were  a  quantity  of  racing 
cups  on  the  sideboard  in  the  dining-room,  he  was 
able  at  once  to  name  the  races  at  which  they  had 
each  been  won  and  to  give  the  names  of  the  winners. 

But  it  was  in  commercial,  not  turf,  cases  that  he 
was  destined  to  attain  eminence  at  the  bar.  One 
who  had  seen  Erskine's  briefs  tells  us  that  the  notes 
and  interlineations  were  few,  but  that  particular 
parts  were  doubled  down  and  dashed  with  peculiar 
emphasis,  his  plan  being  to  throw  all  his  strength 
upon  the  grand  features  of  the  case  instead  of  frit- 
tering it  away  upon  details.  It  was  the  same  with 
Martin  as  an  advocate.  He  bore  in  mind  the  golden 
maxim  not  to  perplex  the  jury  with  too  many  de- 
tails, but  to  put  bis  best  point  to  them,  and  to  put 
it  strongly.  When,  after  thirteen  years  at  the  junior 
bar,  he  took  silk,  he  stepped  at  once  into  the  lead- 
ing practice  at  Guildhall.  Something  of  his  success 
be  probably  owed  to  the  chief  baron,  his  father-in- 
law.  With  him  Martin  was  a  great  favorite,  and 
the  partiality  with  which  he  regarded  him  caused 
some  jealousy  in  the  profession,  culminating  on  one 
occasion  in  an  unpleasant  scene  in  court  between 
the  chief  baron  and  Sir  F.  Thesiger.  Certain  it  is, 
nothing  could  have  been  further  from  the  intentions 
of  the  chief  baron  than  any  favoritism.  But  human 
nature  is  the  same  under  the  ermine  as  under  any 
other  dress,  and  any  one  conversant  with  our  court 
in  the  past  or  the  present  will  know  that  counsel — 
kinship  or  no  kinship — will  sometimes  acquire  an 
ascendancy  over  the  judge  before  whom  they  prac- 
tice. Two  years  after  taking  silk,  Martin  success- 
fully contested  Pontefract  against  the  late  Lord 
Houghton,  then  Monckton  Milnes.  It  was  on  this 
occasion  that  a  voter,  who  was  in  the  condition 
which  police  court  witnesses  are  apt  to  describe  as 
not  drunk,  but  decidedly  iu  liquor,  presented  him- 
self at  the  poll,  and,  being  asked  for  whom  he  voted, 
replied,  "I  vote  for  Mr.  Gully's  friend."  The  poll 
clerk  not  unnaturally  refused  at  first  to  take  the 
vote.  It  was  Mr.  Monckton  Milnes,  afterward  Lord 
Houghton,  who  interposed  with,  "  We  all  know 
what  that  means.     Take  the  vote  for  Martin." 

But  his  senatorial  life  was  a  short  one.  In  1850 
Baron  Rolfe  was  made  a  vice-chancellor,  and  Martin 
was  appointed  to  fill  his  place.  Bramwell,  Willes, 
and  Martin  have  been  classed  as  the  three  strongest 
judges  of  this  century,  and  the  description  is  true 
in  this  sense,  that  they  were  all  judges  who  were 
not  led  by  counsel,  but  took  decided  views  of  their 
own,  and  had  abundant  learning  to  give  good  legal 
reasons  for  any  view  they  took.    Not  long  after 


Martin's  appointment,  Campbell  enters  in  his  diary, 
"I  have  had  a  very  agreeable  circuit,  the  Oxford, 
my  colleague  being  Baron  Martin,  an  excellent  law- 
yer and  an  exceedingly  good-natured  fellow.  We 
got  through  the  whole  of  our  business  together  ex- 
tremely well,  at  every  place  leaving  no  remanets. 
and  asking  for  no  assistance." 

On  the  bench,  as  at  the  bar,  Bnron  Martin  sought 
to  reduce  matters  to  a  small  compass.  After  a  mass 
of  contradictory  evidence  had  been  given,  and  long 
speeches  made  in  a  case  which  the  baron  was  trying, 
he  summed  up  as  follows:  "  Gentlemen  of  the  jury, 
you  have  heard  the  evidence  and  the  speeches  of 
the  learned  counsel;  if  you  believe  the  old  woman 
in  red,  you  will  find  the  prisoner  guilty ;  if  you  do 
not  believe  her,  you  will  find  him  not  guilty."  The 
length  of  his  charge  was  not  a  criterion  of  the 
anxiety  with  which  he  considered  the  cases  he  had 
to  try.  After  pronouncing  a  severe  sentence  in 
court,  he  would  sometimes  modify  it  in  favor  of  the 
prisoner  before  signing  the  charge  sheet.  Once 
when  a  sentence  of  death  bad  been  pronounced  by 
another  judge  who  went  circuit  with  him.  Baron 
Martin  persuaded  his  learned  brother  that  the  pris- 
oner ought  not  to  be  hanged,  and  settled  with  him 
a  letter  to  that  effect,  which  he  caused  to  be  written 
out  and  despatched  to  the  home  secretary  before  he 
would  dine.  He  had  an  absolute  repugnance  to 
trying  capital  cases  with  the  chance  of  having  to 
sentence  a  prisoner  to  death,  and  when  it  was  un- 
avoidable that  he  should  try  a  capital  case  it  was  a 
weight  upon  his  mind  for  days  and  weeks  before- 
hand. His  kindly  nature  sometimes  overflowed  in 
charity  to  those  whose  woes  came  before  him  in 
court.  A  wandering  boy  fiddler,  as  a  writer  in  the 
Time*  related,  had  been  robbed  by  gypsies  and  left 
tied  to  a  tree.  The  scoundrels  who  had  pillaged 
him  were  discovered  and  sentenced  by  Baron  Mar- 
tin. The  learned  judge  made  inquiries  about  the 
prosecutor,  found  he  was  alone  in  the  world,  used 
influence  to  get  him  into  a  school,  and  regularly 
sent  him  a  hamper  while  he  was  there.  The  object 
of  this  wisely  directed  assistance  now  occupies  a  re- 
spectable position  in  life.  A  miserable  creature 
who  had  committed  some  trifling  offense  was  brought 
before  Baron  Martin  on  circuit  and  sentenced  to 
three  days'  imprisonment,  which  meant  immediate 
release.  Baron  Martin  was- struck  by  his  wretched 
demeanor,  sent  round  to  know  whether  he  had  any 
money,  and,  on  hearing  that  he  was  penniless,  made 
this  culprit  whom  he  had  just  condemned  a  present 
of  £10.  His  mercy,  howeven>  was  not  weakly  in- 
discriminate. Once  at  Liverpool  he  had  before  him 
a  man  who  had  committed  some  peculiarly  atrocious 
crime.  Baron  Martin,  in  charging  the  jury,  had 
worked  himself  up  to  such  a  fervor  of  honest  in- 
dignation that  when  they  immediately  returned  a 
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verdict  of  "Guilty"  he  felt  he  could  hardly  trust 
himself  to  give  judgment  calmly;  so  he  tamed  to 
the  prisoner  and  said,  "Would  you  like  to  have 
sentence  to-night  or  to-morrow  morning?"  The 
convict,  who  had  felt  every  word  of  the  judge's 
summing  up  like  a  blow  of  the  lash,  cowered  in  the 
box,  and,  hoping  that  the  night  would  mitigate  the 
judge's  wrath,  asked  for  a  respite  to  next  morning. 
Next  morning  the  judge,  having  slept  on  the  case, 
was  cool  and  collected.  "Put  that  man  up,"  he 
said,  and  the  warder  caused  the  prisoner  to  appear. 
Baron  Martin  then  sentenced  him  to  the  heaviest 
punishment  the  law  could  inflict.  Another  version 
of  this  story  says  that  on  the  morning  in  question 
the  court  was  crowded  with  people,  expectant  of 
some  such  elaborate  and  eloquent  speech  to  the 
prisoner  as  some  judges  would  not  have  lost  the 
chance  of  making.  All  that  Baron  Martin  said  was: 
'  •  Prisoner  at  the  bar,  you're  a  very  bad  man.  You'll 
have  ten  years  of  it."  Such  a  laconic  sentence  is 
certainly  better  than  the  method  of  the  Scotch  Judge 
Eskgrove.  He  had  to  condemn  two  or  three  per- 
sons to  die  who  had  broken  into  a  house  at  Luss, 
and  assaulted  Sir  James  Colquhoun  and  others,  and 
robbed  them  of  a  large  sum  of  money.  He  first,  as 
was  bis  wont,  explained  the  nature  of  the  various 
crimes,  assault,  robbery,  and  hame  sucken,  of  which 
last  he  gave  them  the  etymology,  and  he  then  re- 
minded them  that  they  attacked  the  house  and  the 
persons  within  it;  and  then  came  the  climax: 
"And  all  this  you  did,  and  God  preserve  us!  joost 
when  they  were  sitten  doon  to  their  denner." 

One  of  the  most  sensational  cases  tried  before 
Baron  Martin  was  the  Hatton  Garden  murder,  in 
which  an  Italian  had  been  stabbed  in  a  low  public 
house  brawl.  The  curious  thing  was  the  question 
of  identity  raised.  Baron  Martin  convicted  one 
man,  Mr.  Justice  Bytes  another,  so  that  the  two 
prisoners  were  lying  under  sentence  of  death  for  the 
same  crime,  one  only  of  whom  was  guilty.  The 
slow  poisoning  case  referred  to  in  26  Law  Times,  p. 
159,  was  another  case  of  his  which  attracted  much 
attention  at  the  time. 

We  have  lately  had  the  question  raised  whether 
a  prime  minister  ought  to  own  a  Derby  favorite. 
Baron  Martin  had  no  such  scruples,  and  very  nearly 
won  the  Goodwood  cup;  nor  was  he  shocked  at  a 
judge  being  elected  on  the  committee  of  the  Jockey 
Club. 

Serjeant  Robinson  tells  the  story  of  how  once, 
when  he  went  as  a  judge  on  the  Western  Circuit, 
he  was  invited  with  several  members  of  the  bar  to 
dine  with  the  Deau  of  Winchester,  whom  he  had 
liever  met  before.  A  few  days  afterward  a  friend 
asked  the  dean  what  he  thought  of  Baron  Martin. 

"Well,"  was  the  reply,  "  he  does  not  appear  to 
me  to  be  a  man  of  enlarged  information.   He  actually 


had  never  heard  of  William  of  Wykeham,  and 
wanted  to  know  who  he  was." 

Baron  Martin  was  asked  by  some  one  what  he 
thought  of  the  Dean  of  Winchester. 

"  Well,"  he  said,  "  I  can't  say  I  think  much  of 
him.  He  seems  very  deficient  in  a  knowledge  of 
what  is  going  on  in  the  world ;  he  absolutely  did 
not  know  what  horse  had  won  the  last  Derby." 

Judges  have  been  known  to  resort  to  various  ex- 
pedients for  going  to  the  Derby,  encouraging  com- 
promises, making  up  a  rotten,  or  even  a  dummy 
cause  list.  Baron  Martin  had  the  courage  of  his 
tastes.  It  was  on  the  Assizes  at  Liverpool — so  the 
story  runs — and  the  eve  of  the  Grand  National. 
"Gentlemen,"  he  said,  "to-morrow  an  event  of 
national  importance  is  to  take  place,  and  I  propose 
that  we  should  adjourn  for  that  day."  A  friend 
met  him  once  in  the  Bois  de  Boulogne  at  Paris  on  a 
Sunday  wheu  the  races  were  going  on,  and  said, 
"  It  would  not  do  for  you,  baron,  to  be  seen  in 
England  amid  such  scenes  as  this  on  the  Sabbath 
day."  "  Well,"  said  the  baron,  piteously,  "  1  can- 
not help  it.  What  would  you  have  me  do  when 
they  will  not  race  here  on  any  other  day  than  Sun- 
day?" 

Justice  may  be  blind,  it  has  been  well  said,  but 
she  must  not  be  also  deaf.  Baron  Martin  felt  this, 
that  his  increasing  deafness  counselled  retirement, 
and  early  in  1873  he  retired,  after  three-and-twenty 
years  of  judicial  life,  amid  the  universal  regrets  of 
bar  and  bench — regrets  felt  not  only  for  the  loss  to 
the  bench  of  a  most  able  judge,  but  of  a  most  kindly 
and  genial  judge.  For  the  remaining  ten  years  of 
his  life  he  lived  six  month  of  every  year  in  Ireland 
on  his  estate  in  his  native  county  of  Londonderry, 
and  the  other  six  months  in  his  chambers  in  Pic- 
cadilly, reading  a  great  deal,  taking  a  keen  interest 
in  the  bar,  and  in  the  coming  men,  and  dining  daily 
at  Brooke's.  He  was  one  out  of  many  instances  of 
judicial  longevity;  but  even  that  must  have  a  limit. 
"  I'm  breaking  up,"  he  said  to  a  visitor  a  short  time 
before  his  death.  He  died  in  1883  at  the  age  of 
eighty-two.  One  of  the  most  interesting  cases 
which  came  before  Baron  Martin  was  that  of  Miller 
v.  Salomons,  7  Ex.  Rep.  475,  raising  the  question 
on  which  Macaulay  so  eloquently  and  convincingly 
argued,  as  to  the  civil  disabilities  of  Jews.  It  was 
an  action  against  a  Jew,  member  of  Parliament  for 
Greenwich,  to  recover  penalties  for  having  voted 
without  properly  taking  the  oath  of  abjuration,  »'.  «., 
omitting  the  words  "  On  the  faith  of  a  true  Chris- 
tian." The  issue  really  narrowed  itself  to  this, 
whether  the  words  in  question  "on  the  faith  of  a 
true  Christian  "  were  surplusage,  in  the  sense  that 
it  was  sufficient  that  the  terms  of  the  oath  without 
them  would  bind  the  conscience  of  the  abjurer,  or 
were  designed  to  obtain  a  profession  of  Christian 
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faith.  The  majority  of  the  court  were  of  opinion 
that  they  did.  Baron  Martin  dissented,  and  de- 
livered an  elaborate  judgment,  and  it  must  be  con- 
fessed that  common  sense  was  on  his  side,  but  the 
words  of  the  statute  were  too  strong  to  be  got  over. 
The  whole  subject,  as  we  know,  was  threshed  out 
again,  but  under  somewhat  different  conditions,  by 
the  late  Charles  Bradlaugh. 

Embrey  v.  Owen,  6  Ex.  Rep.  353,  is  an  important 
case  on  water  rights.  Flowing  water,  it  decides,  is 
publici  juris  in  this  sense  ouly  that  all  may  reason- 
ably use  it  who  have  a  right  of  access  to  it,  and 
that  none  can  have  any  property  in  the  water  itself, 
except  in  the  particular  portion  which  he  may 
choose  to  abstract  from  the  stream  and  take  into 
his  possession,  and  that  during  the  time  of  his  pos- 
session only.  The  same  principles  apply  to  air  and 
light. 

Crossed  cheques  are  a  great  mystery  to  the  un- 
initiated. Bellamy  v.  Majoribanks,  7  Ex.  Rep. 
389,  is  a  very  instructive  case  on  their  origin  and 
meaning.  According  to  it  the  crossing  of  a  cheque 
payable  to  bearer  with  the  name  of  a  banker,  whether 
made  by  the  drawer  or  bearer,  does  not  restrict  the 
negotiability  of  the  cheque  to  such  banker  or  to  a 
banker  only,  but  is  a  mere  memorandum  that  the 
holder  is  to  present  it  for  payment  through  some 
banker.  The  practice  of  crossing  cheques  originated, 
it  seems,  at  the  clearinghouse;  the  clerks  of  the 
different  bankers  who  did  business  there  having 
been  accustomed  to  write  across  the  cheques  the 
names  of  their  employers,  so  as  to  enable  the  clear- 
ing house  clerks  to  make  up  the  accounts. 

We  are  so  frequently  told  on  the  best  authority 
that  an  Englishman's  house  is  his  castle  that  it  is 
rather  startling  to  find  that,  though  it  is  illegal  to 
break  open  outer  doors  or  commit  violence,  a  land- 
lord is  entitled  to  enter  the  premises  for  the  purpose 
of  distraining  by  turning  the  key,  by  drawing  a 
bolt,  by  raising  a  latch,  or  by  any  other  means  usually 
adopted  by  the  tenant.  Ryan  v.  Shilcock,  7  Ex. 
Rep.  72.  Other  notable  decisions  of  Baron  Martin, 
or  of  the  Court  of  Exchequer  while  he  was  a  mem- 
ber of  it,  are :  That  an  infant  defendant  to  an  action 
for  calls  must  plead  that  be  repudiated  within  a 
reasonable  time  after  he  came  of  ago  (Dublin  & 
Wicklow  Railway  Company  v.  Black,  8  Ex.  Rep. 
181) ;  that  a  husband  living  with  his  wife,  and  who 
makes  ber  a  sufficient  allowance  for  dress,  is  not 
liable  for  dresses  supplied  to  her  without  his  knowl- 
edge (Reneaux  v.  Teakle,  8  Ex.  680);  that  a  gover- 
ness engaged  at  a  yearly  salary  is  not  within  the 
rule  relating  to  domestic  or  menial  servants  by  which 
the  contract  of  service  may  be  dissolved  upon  a 
month's  warning  or  a  month's  wages  (Todd  v.  Ker- 
rich,  8  Ex.  151);  that  the  master  of  a  vessel  has  no 
power  to  charge  his  owner  by  signing  bills  of  lading 


for  a  greater  quantity  of  goods  than  those  on  board 
(Hubbersty  v.  Ward,  8  Ex.  Rep.  330);  that  a  hus- 
band is  liable  for  necessaries  supplied  to  his  wife 
during  the  period  of  his  lunacy  (Read  v.  Legard,  6 
Ex.  636);  that  an  attorney's  clerk  is  not  privileged 
from  arrest  whilst  going  to  a  judge's  chambers  for 
the  purpose  of  there  conducting  the  attorney's  busi- 
ness.    Phillips  v.  Pound,  7  Ex.  Rep.  881. 

A  very  able  judgment  of  his  is  to  be  found  in 
Crouch  v.  Great  Northern  Railway  Company,  11 
Ex.  Rep.  742,  which  decided  that  a  railway  com- 
pany cannot  legally  charge  a  greater  sum  for  the 
carriage  of  a  package  containing  several  parcels  be- 
longing to  different  persons  than  for  a  package  con- 
taining several  parcels  all  belonging  to  one  person. 
The  company's  contention  was,  that  a  misdelivery 
in  the  former  case  would  expose  them  to  several  ac- 
tions of  trover.  This  was  the  legal  objection ;  the 
real  one,  of  course,  was  loss  of  business.  Baron 
Martin  points  out  very  clearly  that  the  proper  action 
against  a  carrier  for  misdelivery  is  an  action  on  the 
custom  of  the  realm  or  bailment,  in  other  words  on 
the  contract,  and  that  upon  a  single  bailment  there 
could  not  be  two  actions. — Law  Timet. 


ANCIENT   SAGES. 

AFTER  the  restoration  of  Charles  II  he  was  in 
great  straits  for  a  competent  lawyer  to  fill  the 
office  of  chief  justice  of  the  Court  of  King's  Bench, 
the  great  qualification  being  that  a  person  should 
come  from  those  who  had  been  loyal  to  the  King  in 
his  exile.  Robert  Foster  was  the  first  chosen.  He 
presided  two  years.  Of  him  it  is  said  that,  "  being 
a  deep  black-letter  lawyer,  he  satisfactorily  dis- 
posed of  the  private  cases  which  came  before  him, 
although  he  was  much  perplexed  by  the  improved 
rules  of  practice  introduced  while  he  was  in  retire- 
ment, and  he  was  disposed  to  sneer  at  the  decisions 
of  Chief  Justice  Rolle,  a  man  in  all  respects  much 
superior  to  himself."  He  was  followed  by  Robert 
Hyde,  who  presided  at  the  trial  of  several  book- 
sellers who  had  published  an  account  of  the  trial  of 
the  regicides  (judges  and  others  who  condemned 
and  executed  Charles  I).  The  book-sellers  were 
convicted  and  sentenced  to  be  imprisoned  for  life. 
Next  came  John  Kelynge,  a  special  pleader,  who 
bad  been  employed  to  draft  the  indictments  against 
the  regicides.  They  got  stuck  on  the  conclusion 
whether  they  should  allege  that  the  beheading  of 
Charles  I  was  agaiust  the  peace  of  the  late  or  of  the 
present  King.  One  of  the  judges  confused  the 
pleaders  by  stating  that,  as  a  day  is  indivisible  in  law, 
and  Charles  II  was  King  part  of  the  day,  therefore 
he  was  King  the  whole  day;  wherefore  it  was  ar- 
gued by  the  defendants  that  Charles  I  could  not 
have  been  King  the  day  on  which  he  was  beheaded. 


246 


THE  ALBANY  LAW  JOURNAL. 


A  judgment  of  Kelynge,  on  the  subject  of  con- 
structive treason,  seems  strange  to  those  who  have 
not  read  the  charge  to  the  grand  jury  in  the  Home- 
stead case.  A  number  of  apprentices  attempted  to 
put  down,  or,  as  we  say,  tear  out,  certain  disorderly 
houses  which  were  a  great  nuisance  to  the  neigh- 
borhood. Chief  Justice  Kelynge  considered  this 
an  encroachment  upon  the  royal  authority,  and  di- 
rected those  concerned  in  the  act  to  be  indicted  for 
high  treason,  and  thus  charged  the  jury :  "  By  levy- 
ing war  is  not  only  meant  when  a  body  is  gathered 
together  as  an  army,  but  if  a  company  of  people  will 
go  about  any  public  reformation,  this  is  high  trea- 
son. The  people  pretended  their  design  was  against 
brothels ;  now,  for  men  to  go  about  to  pull  down 
brothels,  if  this  thing  is  to  be  endured,  who  i*  safe  ? 
It  is  high  treason,  because  it  doth  betray  the  peace 
of  the  nation,  and  every  subject  is  as  much  wronged 
as  the  King;  for,  if  every  man  may  reform  what  he 
will,  no  man  is  safe;  therefore,  the  thing  is  of  des- 
perate consequence,  and  we  must  make  this  a  pub- 
lic example."  All  the  prisoners  were  convicted  of 
high  treason,  and,  to  their  shame,  all  the  judges 
concurred  except  Hale,  who,  in  turn,  became  chief 
justice.  He  said  the  offense  was  no  more  than  a 
malicious  trespass  —  a  misdemeanor.  Kelynge  kept 
on,  however,  in  his  fantastic  tricks.  Several  per- 
sons having  been  indicted  for  attending  a  conventi- 
cle, instead  of  church,  and  acquitted,  Kelynge  fined 
the  jurors  100  marks  apiece.  On  another  occasion, 
when  the  declaration  from  Magna  Charta  was  cited 
to  him,  that  "  no  freeman  shall  be  imprisoned  except 
by  the  judgment  of  his  peers  or  the  law  of  the 
land,"   he   answered,   in  a  loud    voice,     "Magna 

Charta  —  Magna  F a."      These  are  samples  of 

those  "  ancient  sages  of  the  law,"  whose  judgments 
are  cited  as  the  "  ancient  landmarks."  Of  Kelynge, 
who  published  a  book  of  his  decisions  in  criminal 
cases,  it  is  said  that  his  decisions  are  of  no  value 
whatever,  except  to  make  us  laugh  at  some  of  his 
silly  egotisms. — Legal  Intelligencer. 


THE  STANFIELD  HALL  MURDER. 

A  MORE  hardened  villain  than  James  Bloomfield 
Rush  has  seldom  stood  at  the  bar  of  a  court 
of  justice,  and  the  story  of  his  crime  reads  like  a 
romance. 

Rush  was  the  tenant  of  three  farms  on  the  Stan- 
field  Hall  estate,  near  Norwich,  which,  at  the  time 
of  the  tragedy  we  are  about  to  relate,  belonged  to 
Mr.  Isaac  Jenny,  the  recorder  of  that  city.  In  the 
course  of  the  year  1844  he  became  involved  in  pecun 
iary  embarrassments,  and  obtaiued  from  his  land- 
lord advances  of  money,  the  repayment  of  which 
was  secured  by  a  mortgage.  The  mortgage  deed 
provided  for  the  discharge  of  the  loan  on  the  30th 


day  of  November,  1848.  When  that  day  drew  near, 
Rush  was  not  only  unable  to  meet  his  engagement*, 
but  was  on  the  worst  possible  terms  with  Mr.  Jermy, 
who  had  been  compelled  some  time  before  to  take 
proceedings  against  him  for  ejectment.  He  did 
not,  however,  allow  the  day  of  payment  to  approach 
without  making  some  preparations  for  getting  rid 
of  his  debts.  Mr.  Jenny's  title  to  the  Stanfield 
Hall  estate  was  being  impugned  by  two  hostile 
claimants,  with  whom  Rush  entered  into  league. 
These  persons  practically  undertook  to  release  him 
from  the  mortgage  if  they  obtained  possession  of 
the  estate.  Not  content  with  this  satisfying  assur- 
ance, Rush  forged  the  signature  of  Mr.  Jermy 
(among  other  documents)  to  a  deed,  releasing  him 
from  his  liability  to  repay  the  mortgage  debt.  This 
forged  signature  was  attested  by  a  woman,  Emily 
Sanford,  who  had  been  a  governess  in  his  family, 
and  had  been  seduced  by  him  under  promise  of 
marriage. 

On  the  evening  of  the  28th  of  November  Mr.  - 
Jermy  was  shot  through  the  heart,  at  bis  hall  door, 
by  a  man  whose  head  and  face  were  concealed  from 
view  by  a  black  cape.  On  hearing  the  reports  of 
fire-arms  in  the  hall,  old  Mr.  Jenny's  son  stepped 
out  of  the  dining-room  to  see  what  was  the  matter, 
and  instantly  met  the  same  fate  as  his  father.  Mrs. 
Jermy  and  her  maid,  Eliza  Chcstney,  now  came 
upon  the  scene  in  a  state  of  terrible  trepidation, 
whereupon  the  ruffian  shot  the  former  in  the  right 
arm,  and  the  latter  in  the  leg.  No  attempt  to  ar- 
rest him  seems  to  have  been  made,  but  the  two  sur- 
viving victims  of  the  outrage  and  the  scrvauts  had 
no  doubt  whatever  that  the  perpetrator  of  the  mur- 
ders was  Rush.  On  the  following  morning  he  was 
arrested  in  the  lodgings  where  he  had  been  living 
with  his  mistrebs,  Emily  Sanford,  and  contented 
himself  with  a  simple  denial  of  his  guilt.  In  due 
time  he  was  brought  to  trial,  at  the  Norwich  As- 
sizes, before  Mr.  Baron  Rolfe  and  a  jury.  Mr.  Ser- 
geant, afterward  Mr.  Justice  Byle,  author  of  the 
famous  book  on  "  Bills,"  and  owner  of  the  still  more 
famous  horse  named  "  Business,"  which  formed  a 
convenient  excuse  for  many  a  pleasant  holiday, 
prosecuted  for  the  Crown.  The  prisoner  defended 
himself.  It  is  stated  that  he  endeavored  to  secure 
the  service  of  an  English  barrister  upon  the  terms 
that  the  latter  should  not  conduct  his  defense  but 
simply  advise  him,  if  so  required,  on  any  legal  points 
that  might  arise  in  the  case.  Of  course,  no  counsel 
would  accept  his  brief  on  such  conditions,  and  he 
was  accordingly  left  to  fight  his  own  battle  to  the 
best  of  his  ability. 

The  probabilities  of  his  guilt  almost  amounted  to 
demonstration.  In  addition  to  the  strong  and  con- 
curring testimony  of  Mrs.  Jermy,  Eliza  Chestney 
and  the  servants,  and  to  the  powerful  motive  for 
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the  commission  of  the  crimes,  that  we  have  shown 
to  exist.  Rush's  conduct,  both  before  and  after  the 
critical  period,  was  inconsistent  with  the  hypothe- 
sis of  his  innocence.  He  had  left  his  lodgings  mys- 
teriously shortly  before  the  crime  was  committed, 
and  had  returned  to  them  in  a  state  of  profound  ag- 
itation after  an  interval  long  enough  to  have  allowed 
of  his  being  the  murderer.  He  had  destroyed  the 
clothes  that  he  wore  on  the  fatal  night,  and  had 
solemnly  conjured  his  mistress  not  to  disclose  the 
fact  that  he  had  been  absent  for  more  than  a  few 
minutes.  Finally  he  set  up,  for  the  first  time  at  the 
trial,  the  extraordinary  defense  that  when  he  left 
bis  rooms  on  the  night  in  question,  he  met  a  gang 
of  men,  who  were  presumably  in  the  service  of  the 
claimants  to  the  estate,  and  who  told  him  that  they 
were  going  to  take  forcible  possession  of  Stanfield 
Hall.  Of  course,  the  suggestion  was  that  these  per- 
sons had  been  the  authors  of  the  outrage.  But  the 
strong  intellect  of  Baron  Rolfe  brushed  this  specious 
tale  aside,  and  put  the  circumstantial  evidence  be- 
fore the  jury  with  convincing  power.  A  verdict  of 
guilty  was  returned,  and  >Rush  suffered  the  just 
penalty  of  the  law.  He  remained  utterly  impenitent 
to  the  end,  and  walked  gaily  to  the  scaffold  in  a 
pair  of  patent  leather  shoes.  During  the  process  of 
pinioning  he  complained  that  the  rope  hurt  him, 
and  urged  the  executioner  to  keep  cool  and  take 
time.  His  case  is  one  well  calculated  to  arouse 
serious  reflection.  Here  was  a  man  possessed  of 
good  natural  gifts  aud  certain  superficial  graces  of 
character,  but  who,  when  an  obstacle  crossed  his 
path,  at  once  displayed  the  pitiless  ferocity  of  a 
tiger.  The  misplaced  sentiment  of  the  present  day 
would  probably  have  dignified  his  wickedness  with 
the  pretentious  name  of  instinctive  criminalism. 
But  the  grim  school  to  which  Rolfe  belonged  knew 
nothing  of  that  strange  disease  which  in  recent  years 
has  been  imported  from  Italy  into  England  and 
America,  and  he  was  treated  as  men  treat  the  wild 
beast  that  he  resembled. — The  Oreen  Bag. 


&bsfccajcts  of  Recent  decisions. 

Attachment  —  attachable  property. — That 
property  attached  was  part  of  property  purchased 
by  the  debtor  and  another,  and  that  it  had  been  set 
off  to  him  as  his  share,  and  removed  by  him  to  his 
own  premises,  is  sufficient  prima  facie  proof  that  it 
was  subject  to  attachment  against  him,  without 
proof  that  he  had  paid  for  it.  Schamragel  v.  White- 
hurst  (Ala.),  15  South.  Rep.  611. 

Contract  —  construction. — Defendant,  a  pat- 
entee of  an  invention  relating  to  shoes,  appointed 
plaintiff  its  sole  agent  for  their  sale  in  a  certain 
territory,  and  agreed  that  he  should  have  the  ex- 


clusive sale  of  the  shoes  in* said  territory,  and  also 
that  it  would  protect  him  from  all  iofringementatand 
infringement  suits.  Held,  that  defendant  was  not 
liable  for  damages  on  account  of  sale  made  in  said 
territory  by  a  person  who  purchased  the  shoes  out- 
side of  said  territory,  but  not  from  an  agent  of  de- 
fendant. Wiggin  v.  Consolidated  Adjustable  Shoe 
Co.  (Mass.),  37  N.  E.  Rep.  752. 

Corporation — suit  by  foreign  receiver. — A 
bill  by  a  receiver  of  a  foreign  corporation,  appointed 
in  another  State  to  collect  or  protect  the  assets  in 
Alabama,  must  aver  that  the  officers  of  the  corpora- 
tion, at  and  prior  to  the  time  of  filing  the  bill,  either 
negligently  or  willfully,  or  in  obedience  to  a  court 
having  jurisdiction  of  their  persons,  refused  to  pro- 
tect the  corporate  assets  in  Alabama,  it  not  appear- 
ing that  the  corporation  has  been  dissolved,  or 
otherwise  incapacitated  from  bringing  the  suit,  and 
an  amendment  to  a  bill  which  omitted  such  allega- 
tion, averring  merely  that  the  officers  refuse  to  do 
so  at  the  time  of  filing  the  amendment,  is  insufficient. 
Rogers  v.  Haines  (Ala.),  15  South.  Rep,  606. 

Damages — breach  op  contract. — When  a  ma- 
chinist has  failed  in  his  contract  to  put  in  mill 
machinery  of  a  certain  capacity  by  a  certain  date, 
the  miller  having  an  established  business,  can  show 
his  past  average  profits,  and  so  fix  the  value  of  the 
use  of  the  mill  while  the  machinist's  default  kept  it 
idle  (the  change  of  process,  as  contracted  for,  being 
considered) ;  but  his  damage  should  not  be  reckoned 
on  an  estimate  of  profits  he  might  have  realized, 
had  the  mill  worked  to  its  guaranteed  capacity,  at 
the  net  profit  of  so  much  ber  barrel  of  flour,  regard- 
less of  his  experience  of  the  real  value  of  the  use  of 
the,  mill.  Williams  v.  Island  City  Mercantile  & 
Milling  Co.  (Ore.),  37  Pac.  Rep.  49. 

Deed  reformation. — Where  the  preponderance 
of  the  evidence  shows  that  a  deed  by  a  man  to  his 
mother-in-law  was  based  upon  a  valuable  considera- 
tion equal  to  the  fair  value  of  the  land,  and  there  is, a 
mistake  in  the  deed,  in  the  description  of  the  land, 
a  court  of  equity  will  reform  the  deed.  Henderson 
v.  McKernan  (III.),  37  N.  E.  Rep.  867. 

Divorce — jurisdiction. — In  a  libel  for  divorce 
by  a  wife  it  appeared  that,  while  the  husband's 
domicile  was  in  Massachusetts,  she  went  to  Califor- 
nia on  a  visit.  It  was  her  intention  to  return  to  the 
husband,  who.  during  her  absence,  had  gone  to 
New  York.  VVhile  in  California  she  discovered 
that  her  husband  had  been  guilty  of  adultery  be- 
fore her  departure,  and  returned  to  Massachusetts 
to  get  a  divorce.  Held,  that  the  Massachusetts 
courts  had  jurisdiction.  Burtis  v.  Burtis  (Mass.), 
37  N.  E.  Rep.  740. 

Eminent  domain — railroad  land — injunction. 
— The  fact  that  opening  a  proposed  street  across 


248 


THE  ALBANY  LAW  JOURNAL. 


railway  land  will  prevent  the  ruilway  company  from 
using  the  land  to  store  its  cars  on,  as  it  has  been 
doing,  is  no  ground  for  enjoining  the  opening  of 
the  street,  since  the  damages  sustained  by  the  com- 
pany are  recoverable  at  law.  Chicago  &  N.  W.  Ry. 
Co.  v.  City  of  Chicago  (111.),  37  N.  E.  Rep.  842. 

Evidence — letter — PRESUMPTION. — A  letter  re- 
ceived in  due  course  of  mail  in  response  to  a  letter 
sent  by  the  receiver  is  presumed,  in  the  absence  of 
any  showing  to  the  contrary,  to  be  the  letter  of  the 
person  whose  name  is  signed  to  it. — Scofield  v. 
Parlin  &  Orendorff  Co.  (U.  8.  Circ.  Ct.  of  App.),  61 
Fed.  Rep.  804. 

Judgment  by  confession — partnership. — Two 
judgments  by  confession  were  entered  the  same  day 
against  two  defendants,  as  copartners.  One  was  en- 
tered on  a  judgment  note  signed  by  each  partner 
individually,  but  not  by  them  as  a  firm,  and  the 
other  upon  a  note  signed  by  the  firm  in  the  firm 
name,  and  also  by  each  partner  individually.  Held, 
that  the  plaintiff  in  the  latter  judgment  had  no  prior 
right  to  the  firm  assets,  both  notes  having  been 
given  for  firm  debts.  Farwcll  v.  Huston  (III.),  37 
N.  E.  Rep.  864. 

Master  and  servant— assumption  op  risk. — A 
master  is  not  liable  to  a  servant  of  mature  years,  and 
ordinary  mental  capacity,  who  is  injured,  in  his  em- 
ploy, by  reason  of  a  defect  in  a  ladder,  of  which  he 
was  aware,  though  the  servant  had  notified  the 
master  of  such  defect,  and  was  told  to  use  the  ladder 
until  another  was  furnished.  Meador  v.  Lake  Shore 
&  M.  S.  Ry.  Co.  (Ind.),  37  N.  E.  Rep.  721. 

Negligence — burden  of  proof. — In  an  action 
for  injuries  received  from  a  vicious  horse  hired  from 
defendant,  plaintiff  contended  that  defendant  told 
him  "she  was  a  switcher,"  but  did  not  kick,  so  far 
as  he  knew.  Defendant  contended  that  he  told 
plaintiff  to  be  careful,  as  the  horse  might  kick  if 
she  got  the  lines  under  her  tail.  Both  contentions 
\\cre  submttted  for  a  special  verdict.  Held,  that,  a 
charge  that  the  burden  of  proof  as  to  the  first  was 
on  plaintiff,  and,  as  to  the  second,  on  defendant, 
and,  therefore,  that  it  was  immaterial  where  the 
burden  of  proof  lay,  is  erroneous,  the  burden  of 
showing  negligence  being  on  plaintiff  throughout. 
Ohlweiler  v.  Lohmann  (Wis.),  59  N.  W.  Rep.  678. 

Negotiable  paper — fraud  of  purchaser. — 
Where  there  is  absolutely  no  evidence  of  plaintiff's 
main  fides  in  purchasing  the  note  in  suit,  or  knowl- 
edge of  the  fraud  in  its  inception,  a  charge  placing 
on  defendant  the  burden  of  proving  plaintiff's  fraud 
is  harmless  error.  Rice  v.  Rankans  (Mich.),  59  N. 
W.  Rep.  660. 

Railroad  company — fires — leased  building. 
— Persons  holding  under  a  lease  which  provides 
that  lessees  shall  rebuild  in  case  of  fire,   and  that 


they  may  alter  or  remove  the  buildings,  or  place 
new  ones  on  the  land,  if  the  value  of  the  premises 
is  not  impaired,  may  recover  the  full  value  of  the 
building  from  a  railroad  company  negligently  set- 
ting fire  thereto.  Anthony  v.  New  York,  P.  A  B. 
R.  Co.  (Mass.),  87  N.  E.  Rep.  780. 

Real  estate  brokers — employment. — Evidence 
that  an  agreement  between  plaintiff  and  defendants 
required  plaintiff  to  convey  certain  property  to  the 
persons  they  might  name,  which  was  done,  and  that 
plaintiff  paid  defendants  a  commission  for  effecting 
a  sale  to  such  persons,  and  gave  tbem  an  order  on 
the  vendee  for  certain  personal  property,  he  (plaintiff) 
was  to  receive  in  return,  for  which  defendants  gave 
the  vendee  a  receipt,  was  competent  to  show  that 
defendants  acted  as  plaintiff's  brokers.  Bassett  v. 
Rogers  (Mass.),  87  N.  E.  Rep.  772. 

Sale  of  goods — passing  of  title. — A  vendor 
who  sells  and  delivers  goods  at  prices  and  on  terms 
of  pay  definitely  fixed  by  the  contract,  but  retains 
the  right  to  elect  to  take  the  goods  remaining  un- 
sold by  his  vendee  as  the  property  of  the  vendor,  is 
not  the  owner  of  the  goods  until  after  the  actual 
exercise  of  such  election,  and  creditors  of  the  vendee 
who  attach  such  goods  prior  to  any  election  by  the 
vendor  acquire  a  valid  Hen  thereon.  Moline  Plow 
Co.  v.  Rodgers  (Kans.),  37  Pac.  Rep.  111. 


Ucw  gooTis  and  &tvo  grtitions. 

Shopman's  Common-Law  Pleading,  by  Benjamin 
J.  Shipman,  8t.  Paul,  Minn. 
This  work  contains  provisions  in  regard  to  Ac- 
tions in  General,  Proceedings  in  an  Action,  Of  the 
Parties  to  Actions,  Production  of  the  Issue,  Mate- 
riality in  Pleading,  Singleness  or  Unity  in  Plead- 
ing, Certainty  in  Pleading,  Consistency  and  Sim- 
plicity in  Pleading,  Directness  and  Brevity  in 
Pleading,  with  the  Miscellaneous  Rules.  It  is 
a  valuable  book,  not  only  in  States  where  the 
common-law  pleading  has  not  been  abrogated  by  a 
code  of  civil  procedure,  but  also  to  the  student  in  a 
State  such  as  our  own,  where  the  Code  provides  the 
general  manner  of  procedure.  The  book  is  very 
well  arranged,  with  heavy,  boldface  type,  calling 
atteution  to  the  important  heads  under  which  the 
work  is  divided,  and  the  annotations  for  each  sec- 
tion placed  at  the  bottom  of  the  page.  They  are 
well  selected,  and  much  to  the  point.  After  the 
text  is  a  table  of  cases  cited,  with  reference  to  the 
page  on  which  the  decision  is  used,  and  this  table 
of  cases  is  followed  by  a  general  index,  which  is 
gotten  up  in  a  practical  and  thorough  manner.  The 
work  is  excellently  published,  and  is  one  which 
should  receive  the  most  favorable  attention  from  the 
bar  of  the  country.     It  is  published  by  the  West 

Publishing  Co.,  St.  Paul,  Minn. 
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©wrcent  topics. 

[All  communications  intended  for  the  Editor  should  be  ad- 
dressed simply  to  the  Editor  of  Thb  Albany  Law  Jodbkal. 
All  letters  relating  to  advertisement*,  subscriptions,  or  other 
business  matters,  should  be  addressed  to  Thk  Albakt  Lav 
Journal  Company.]  

ONE  of  the  members  of  the  recent  Constitu- 
tional Convention  of  the  State  of  New 
York  was  Mirabeau   Lamar  Towns,  a  lawyer 
from  Brooklyn,  and  one  of  the  members  of  the 
minority  of  the  convention.     He  was  an  earnest 
advocate  of  woman  suffrage  and  stood  manfully 
by  the  cause  of  those  members  of  the  gentler 
sex  who  desired  to  participate  in  the  affairs  of 
the  Nation  and  State.     As  a  lawyer  he  certainly 
is  bright  and  clever;  most  ingenious  and  suc- 
cessful, and  a  man  of  peculiar  genius.    It  were 
a  stupid  and  dull  world  if  all  were  fashioned  in 
the  same  mould  and  thoughts  of  the  same  nat- 
ure were  interchanged  by  society  at  large.  The 
peculiar  genius  of  Mr.  Towns  as  a  lawyer  has 
attracted  the  attention  of  the  public,  and  his 
successful   career  shows   the  manner  in  which 
he  has  utilized  his  ability  in  the  practice  of  law. 
But  whatever  else  his  talents  may  be,  it  is  cer- 
tainly true  that   the  gentleman  from  Brooklyn 
has  received  a  large  remuneration  for  his  poetry, 
which  he  has  composed  to  use  in  summing  up 
before  a  jury.     One  of  Mr.  Towns'  clients  was 
much  impressed  with  the  idea  of  having  his 
cause  presented  to  the  jury  in  poetry,  and  has 
at  various  times  induced  Mr.  Towns  to  follow 
out  this  mode  of  procedure.     The  first  case  that 
is  given  in  a  contemporary  paper  was  one  where 
Mr.  Towns  sued  for  damages  for  a  woman  who 
had  been  bitten  by  the  dog  of  the  defendant, 
and  otherwise  assaulted  by  the  defendant.   Mr. 
Towns  then  sums  up  in  the  following  words: 
In  July  last,  about  the  time 
That  hungry  mortals  like  to  dine, 
The  plaintiff,  being  a  married  woman, 
Went  forth  to  see  her  husband,  Rowan. 
The  frugal  meal,  yet  smoking  warm, 
She  had  in  bucket  on  her  arm, 
For,  'tis  the  plaintiff's  chief  delight 
To  quench  her  husband's  appetite. 
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Now  the  defendant,  Charles  Bedell, 
Keeps  near  the  park,  oh,  sad  to  tell, 
A  low  resort  of  vice  and  sin, 
Where  he  dispenses  rum  and  gin. 
Yet,  not  content  with  deadly  cups, 
He  keeps  two  wild,  ferocious  pups 
To  slay  those  who  escape  his  lair 
With  deadly  hydrophobi-air. 
When  plaintiff  came  into  the  park, 
This  Charles  Bedell,  just  for  a  lark, 
As  he  says  in  his  own  defense, 
By  way  of  excuse  or  pretense, 
Seeing  she  was  but  a  woman, 
Set  his  puppies  on  Mrs.  Rowan, 
And  as  he  saw  her  race  with  fright, 
Trying  to  save  herself  by  flight, 
He  shouted,  "  Bill,  before  she  goes, 
Just  play  upon  her  with  the  hose." 
Cursed,  assaulted,  all  but  drowned, 
Bleeding  from  the  puppies'  wound, 
The  plaintiff,  gentlemen  of  the  jury, 
At  last  escaped  this  blackguard's  fury, 
And  comes  in  court  to  see  if  you 
Will  do  as  you'd  have  others  do. 

This  poem  was  rewarded  by  a  verdict  of  over 
$500  for  the  plaintiff,  and  was  followed  by  a 
second  case  brought  by  a  woman  against  a  rail- 
road company  for  injury  to  her  knee  through 
the  carelessness  of  the  defendant: 

Breathes  there  a  man  with  soul  so  dead, 

Who  never  to  himself  has  said, 

The  fairest  thing  on  earth  to  me 

Is  lovely  woman's  beauteous  knee; 

Inspirer  of  ancient  chivalry, 

A  limb  of  love's  umbrageous  tree, 

Midst  lace  and  brilliant  foliage 

Gleams  the  joyous  garter  fruit; 

The  golden  fleece  for  which  this  age 

Makes  Argonautic  pilgrimage, 

The  modern  warriors  battle  wage, 

Ah,  could  I,  in  language  hifalute 

Thy  meed  appraise , 'twould  burst  my  flute. 

In  this  case  Mr.  Towns  received  a  verdict  of 
over  $7,500,  which  was  most  welcomed  not 
only  by  the  plaintiff,  but  by  his  admirer  who 
had  brought  the  case  to  him.  This  friend  of 
Mr.  Towns  was  so  delighted  at  the  success  of 
the  lawyer's  work  that  he  has  recently  written 
a  letter  informing  Mr.  Towns  that  he  has  left 
him  $150,000  in  his  will,  and  it  may  be  of  in- 
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terest  to  the  public  to  know  the  way  in  which 
this  gift  was  conferred  upon  the  lawyer: 

Dear  Friend. —  You  have  been  kind  to  me 
and  humored  me  for  many  years;  you  have  de- 
voted your  Muse  to  my  whims  and  fancies,  and 
your  Pegasus  has  been  at  my  disposal  as  a  hobby 
horse.  The  salt  meadows  of  Newtown  Creek 
are  not  irrigated  by  any  Hyperian  spring,  but 
your  winged  steed  may  find  there,  if  not  an 
ideal  pasturage,  at  least  a  change  of  diet  and 
sufficient  of  the  wherewithal  to  keep  both  him 
and  his  master  harmless  of  fortune. 

However  much  might  be  said  by  some  as  to 
the  inadvisability  of  bringing  the  Muse  into 
courts  of  justice,  yet  the  success  of  the  attempt 
and  the  reward  of  the  work  from  a  monetary 
standpoint  must  be  recognized  and  admitted  by 
all  fair-minded  parties;  and  certainly  a/ter  a 
long  trial  the  poetry  must  come  as  a  refreshing 
change  in  the  tedious  work  of  a  hot  and  ill- 
ventilated  court  room. 


The  American  Law  Review  publishes  a  note 
that  Chief  Justice  Howe  of  Wyoming,  has  written 
a  letter,  in  which  he  deprecated  the  notoriety 
which  he  has  received  in  other  States  as  being 
the  first  judge  to  open  a  jury  with  women  as 
jurors,  and  after  admitting  his  prejudice  against 
it,  paid  a  high  compliment  to  the  women  jurors 
that  had  served  in  his  court.  He  said :  "  They 
were  careful,  painstaking,  intelligent,  and  con- 
scientious. They  were  firm  and  resolute  for  the 
right  as  established  by  the  law  and  testimony. 
Their  verdicts  were  right,  and  after  three  or 
four  criminal  trials  the  lawyers  engaged  in  de- 
fending persons  accused  otarime,  began  to  avail 
themselves  of  the  right  of  peremptory  challenge 
to  get  rid  of  female  jurors,  who  are  too  much  in 
favor  of  enforcing  the  laws  and  punishing  crime 
to  suit  the  interests  of  their  clients.  Judge  Howe 
continues,  and  tells  how  the  keepers  of  dance  halls 
and  gamble  houses  fled  the  city  when  a  grand  jury 
was  in  session  which  was  composed  largely  of 
women,  and  how  efficient  their  services  were  in 
this  department  of  the  duty  of  citizens.  Wyom- 
ing was  the  first  State  to  recognize  women,  and 
in  giving  them  the  right  of  suffrage  and  the 
responsibility  of  performing  the  duties  of  a  citi- 
zen, which  before  that  time  had  been  wholly 
exercised  by  the  men  of  the  community.  We 
will  watch  with  interest  the  results  in  Wyoming, 


and  perhaps  we  may  obtain  a  little  light  on  ad- 
vancement in  government,  and  on  the  manner 
of  performing  the  rights  of  a  citizen  from  the 
way  in  which  the  gentler  sex  execute  the  duties 
and  functions  of  citizens  in  the  western  State. 


In  the  case  of  Moses  H.  Scott  v.  John  H. 
McNeal  et  al.,  the  Supreme  Court  of  the  United 
States  has  finally  settled  the  question  as  to  the 
effect  of  the  granting  of  letters  of  administration 
upon  the  estate  of  a  person  who  is  in  fact  alive, 
and  as  to  whether  these  letters  of  administration 
have  any  validity  or  effect  as  against  him.  Mr. 
Justice  Gray,  in  discussing  the  case,  shows  that 
by  the  law  of  England  and  America,  before  the 
Declaration  of  Independence,  and  for  almost  a 
century  afterwards,  the  absolute  nullity  of  such 
letters  was  treated  as  beyond  dispute.  In  Allen 
v.  Dundas,  3  T.  R.  125,  in  1789,  the  Court  of 
King's  Bench  held  that  payment  of  a  debt  due 
to  a  deceased  party  to  an  executor  who  had  ob- 
tained probate  of  a  forged  will,  discharged  the 
debtor,  notwithstanding  the  probate  was  after- 
wards declared  null  and  void,  and  administra- 
tion granted  to  the  next  of  kin  on  the  ground 
that  the  probate  being  a  judicial  act  of  the 
ecclesiastical  court  within  its  jurisdiction,  could 
not,  so  long  as  it  remained  unrepealed,  be  im- 
peached in  the  temporal  courts.  In  this  case 
Mr.  Justice  Ashurst,  said  :  "  The  case  of  the 
probate  of  a  supposed  will  during  the  life  of  the 
party  may  be  distinguished  from  the  present, 
because  during  his  life  the  ecclesiastic  court  has 
no  jurisdiction,  nor  can  they  inquire  who  is  his 
representative;  but  when  the  party  is  dead,  it 
is  then  within  their  jurisdiction." 

In  Griffith  v.  Frazier,  12  U.  S.  8  Cranch,  9, 
23,  in  1814,  this  court,  speaking  by  Chief  Jus- 
tice Marshall,  said:  "To  give  the  ordinary 
jurisdiction,  a  case  in  which,  by  law,  letters  of 
administration  may  issue,  must  be  brought  be- 
fore him.  In  the  common  case  of  intestacy,  it 
is  clear  that  letters  of  administration  must  be 
granted  to  some  person  by  the  ordinary,  and 
though  they  should  be  granted  to  one  not  entitled 
by  law,  still  the  act  is  binding  until  annulled  by 
the  competent  authority,  because  he  had  power 
to  grant  letters  of  administration  in  the  case. 
But  suppose  administration  to  be  granted  on 
the  estate  of  a  person  not  really  dead.  The  act, 

all  will  admit,  is  totally  void.  Yet  the  ordinary 
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must  always  inquire  and  decide  whether  the 
person,  whose  estate  is  to  be  committed  to  the 
care  of  others,  be  dead  or  in  life.  It  is  a  breach 
of  every  cause  in  which  letters  of  administra- 
tion issue.  Yet  the  decision  of  the  ordinary 
that  the  person  on  whose  estate  he  acts  is  dead, 
if  the  fact  be  otherwise,  does  not  invest  the 
person  he  may  appoint  with  the  character  or 
powers  of  an  administrator.  The  case,  in  truth, 
was  not  one  within  his  jurisdiction.  It  was  not 
one  in  which  he  had  a  right  to  deliberate.  It 
was  not  committed  to  him  by  the  law.  And 
although  one  of  the  points  occurs  in  all  cases 
proper  for  his  tribunal,  yet  that  point  cannot 
bring  the  subject  within  his  jurisdiction."  See 
also  Mut.  Ben.  L.  Ins.  Co.  v.  Tisdale,  91  U.  S. 

238,  243- 

The  same  doctrine  has  been  affirmed  by  the 
Supreme  Court  of  Pennsylvania  in  a  series  of 
cases,  and  the  Supreme  Court  of  Massachusetts, 
upon  full  consideration,  held  that  the  appoint- 
ment of  an  administrator  of  a  man  who  was  in 
fact  alive,  but  who  had  been  absent  and  not 
heard  from  for  more  than  seven  years,  was  void, 
and  that  payment  to  such  administrator  was  no 
bar  to  an  action  brought  by  the  man  on  his  re- 
turn. The  rule  of  law  in  New  York  and  New 
Jersey  is  different.  In  New  York  the  case  of 
Roderigas  v.  East  River  Sav.  Inst.,  63  N.  Y. 
460,  holds  that  the  court  may  presume  the  death 
of  a  party  whose  will  is  sought  to  be  probated 
and  on  whose  estate  letters  of  administration 
are  sought  to  be  granted,  when  the  person  has 
not  been  heard  from  for  a  period  of  seven  years. 
The  case  under  discussion,  decided  by  the  court 
of  Washington  territory,  followed  the  decisions 
of  the  State  of  New  York,  and  an  appeal  from 
the  judgment  of  said  court  was  taken  and  is  the 
subject  of  discussion  in  this  case.  Judge  Choate, 
in  a  case  decided  in  the  Circuit  Court  of  the 
United  States  for  the  southern  district  of  New 
York,  held  that  letters  of  administration  upon 
the  estate  of  a  living  man,  issued  by  a  surrogate, 
after  judicially  determining  he  was  dead,  were 
null  and  void  as  against  him;  that  payment  of 
a  debt  to  an  administrator  so  appointed  was  no 
defense  to  an  action  by  him  against  the  debtor; 
and  that  to  hold  such  administration  to  be  valid 
against  him  would  deprive  him  of  his  property 
without  due  process  of  the  law  within  the  mean- 
ing of  the  Fourteenth  Amendment  of  the  Con- 
stitution of  the  United  States.     The  Supreme 


Couct  of  the  United  States,  in  their  determina- 
tion of  the  c^se  under  discussion,  follows  the 
decision  of  the  judge  above  cited,  and  holds 
"  that  it  is  not  competent  for  a  State,  by  a  law 
declaring  a  judicial  determination  that  a  man 
is  dead,  made  in  his  absence,  and  without  no- 
tice to  or  process  issued  against  him,  conclusive 
for  the  purpose  of  divesting  him  of  his  prop- 
erty, and  vesting  it  in  an  administrator  for  the 
benefit  of  his  creditors  and  next  of  kin,  either 
absolutely  or  in  favor  of  those  only  who  inno- 
cently deal  with  such  administrator.  The  im- 
mediate and  necessary  effect  of  such  a  law  is  to 
deprive  him  of  his  property  without  any  process 
of  law  whatever,  as  against  him,  although  it  is 
done  by  process  of  law  against  other  people, 
his  next  of  kin,  to  whom  notice  is  given.  Such 
a  statutory  declaration  of  estoppel  by  a  judg- 
ment to  which  he  is  neither  party  not  privy, 
which  has  the  immediate  effect  of  divesting 
him  of  his  property,  is  a  direct  violation  of  this 
constitutional  guaranty."  (Lavin  v.  Em.  Ind. 
Sav.  Bank,  18  Blatch.  1, 24.)  The  ground  upon 
which  the  Supreme  Court  of  the  United  States 
assumes  jurisdiction  to  give  construction  to  a 
State's  statute  contrary  to  the  general  rule  was 
on  the  theory  that  the  construction  contended 
for  by  the  Washington  court  was  in  violation  of 
the  Constitution  of  the  United  States,  that  no 
person  should  be  deprived  of  his  property  with- 
out due  process  of  the  law,  and  that  the  con- 
struction by  a  State  court  of  a  statute  in  such  a 
manner  as  to  violate  the  Constitution  of  the 
United  States  did  not  prevent  the  United  States 
Court  from  assuming  jurisdiction  to  construe 
the  validity  of  a  statute  of  a  State;  and  that  the 
right  of  the  Supreme  Court  of  the  United  States 
to  review  such  construction  was  a  necessary 
element  of  the  constitutional  provision  which 
has  just  been  referred  to ;  and  the  United  States 
Supreme  Court  further  held  that  no  judgment 
of  a  court  is  due  process  of  the  law,  if  rendered 
without  jurisdiction  in  a  court,  or  without  no- 
tice to  the  party.  So,  in  the  case  under  dis- 
cussion, not  only  was  there  no  notice  to  the 
party  from  whom  it  was  sought  to  take  his  prop- 
erty without  due  process  of  the  law,  but  it  was 
also  shown  that  the  Probate  Court  of  the  State 
of  Washington  was  not  authorized  to  exclusively 
decide  as  against  a  living  person  that  he  is  dead 
and  thereupon  to  dispose  of  his  estate.  From 
this '  it  can  be  seen  that  not  only  was  the  ap- 
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pointment  of  the  administrator  of  the  estate  of 
a  living  person,  under  the  construction  herein 
given,  null  and  void,  but  that  the  receipt  of 
moneys  by  the  administrator  was  no  discharge 
of  the  debt;  and  a  conveyance  of  property  by 
such  an  administrator  passed  no  title. 


The  House  of  Lords,  in  the  recent  case  of 
Cobb  v.  Great  Western  Ry.  Co.,  determines 
the  question  of  the  duty  of  a  carrier  to  a  passen- 
ger, and  as  to  whether  the  refusal  by  one  in 
authority  to  stop  a  train  to  secure  moneys  taken 
from  a  passenger  while  in  a  car  of  the  carrier, 
is  negligence.  The  plaintiff  was  a  passenger  on 
board  one  of  the  defendant's  trains,  and  alleged 
in  his  complaint  that  a  certain  number  of  peo- 
ple whom  the  company  "  caused  or  permitted 
to  enter  "  the  compartment  of  one  of  their  pas- 
sengers cars  in  which  he  was  seated,  robbed 
him,  for  which  he  claims  damages  from  the  de- 
fendant on  a  charge  of  negligence — first,  be- 
cause the  station  master  of  the  defendant  failed 
to  stop  the  train  at  the  request  of  the  plaintiff, 
and  to  have  the  passengers  in  the  car  searched; 
and  secondly,  on  the  ground  that  the  defend- 
ant allowed  the  carriage  to  be  so  over-crowded 
as  to  facilitate  the  hustling  and  robbing  of  the 
plaintiff.  The  cause  is  especially  interesting, 
because  the  Earl  of  Selborne  cites,  with  ap- 
proval, the  case  of  New  Orleans,  St.  Louis  & 
Chicago  R.  R.  Co.  v.  Burke,  24  Am.  Rep.  689; 
53  Miss.  200.  In  relation  to  the  citing  of  this 
American  decision  in  the  English  House  of 
Lords,  it  is  brought  up  in  the  discussion  of  the 
facts  of  the  case  under  discussion  in  relation  to 
the  decision  of  Pounder  v.  North  Eastern  R. 
Co.,  65  L.  T.  Rep.  679,  and  the  Earl  of  Sel- 
borne says  that  as  far  as  the  lower  courts  has  con- 
sidered the  Pounder  case  an  authority  to  govern 
the  case  under  discussion,  he  cannot  say  but  that 
he  doubts  whether  he  would  be  prepared  to  fol- 
low the  correctness  of  the  decision  in  the  Poun- 
der case,  since  he  feels  that  the  facts  in  that  case 
were  sufficient  to  bring  it  within  the  principle 
of  the  case  cited  in  the  American  reports  as  be- 
fore mentioned.  In  the  American  case,  the 
passenger  notified  the  conductor  that  certain 
men  had  assaulted  him  and  were  about  to 
further  injure  him  and  requested  his  aid  and 
assistance;  the  conductor  left  the  passenger 
without  assisting  him,   and  the  passenger  was 


further  assaulted  and  injured  by  parties  on  the 
carrier's  cars.  The  court  of  Mississippi  held 
that  such  action  of  the  carrier's  servant  made 
the  carrier  liable  to  punitive  damages.  The 
Earl  of  Selborne  approves  of  the  law  of  the 
Mississippi  case  and  distinguished  the  case 
under  discussion  from  that  case  by  showing 
that  the  injuries  to  the  passenger  complained  of 
were  not  caused  after  his  complaint  to  the  em- 
ploye of  the  carrier  but  prior  to  that  time,  and 
that  there  was  no  duty  on  the  part  of  the  ser- 
vant of  the  carrier  to  the  passenger,  but  there 
was  a  duty  to  public  justice  for  failure  in  which, 
by  one  of  their  station  masters  or  any  other 
person  in  their  employment,  the  company  is  not 
liable  in  an  action  for  damages.  Again  it  is 
shown  that  the  plaintiff  does  not  claim  that 
there  was  any  connection  between  the  over- 
crowding of  the  cars  and  the  refusal  of  the  cai- 
rier's  agents  to  stop  the  car,  and  therefore  the 
House  of  Lords  determines  that  there  is  no 
cause  of  action  on  the  part  of  the  passenger 
since  the  injuries  complained  of  were  caused 
before  the  complaint  to  the  carrier's  agents  and 
that  subsequent  to  that  time,  there  was  no  ac- 
tion on  their  part  which  could  be  considered  as 
negligence  and  that  the  subsequent  omission 
was  against  public  justice  and  not  against  the 
passenger. 

It  is  often  a  question  which  is  much  mooted 
as  to  whether  a  passenger  who  buys  a  ticket  is 
entitled  to  a  seat — First  when  all  the  seats  in 
the  car  are  not  taken;  and  secondly,  when  they 
are  all  taken  and  the  carrier  has  an  opportunity 
to  put  on  additional  cars  and  provide  the  ac- 
commodation which  is  usual  and  proper  for  the 
passenger.  An  action  was  brought  in  a  Mis- 
sissippi justice's  court  and  a  judgment  recovered 
for  $75,  by  one  who  had  purchased  a  ticket 
but  who  could  not  procure  a  seat  though  several 
other  passengers  occupied  two  or  more  seats, 
and  though  he  applied  to  the  conductor  for  a 
seat  which  was  refused  him.  An  appeal  was 
taken  to  the  Supreme  Court  by  the  railroad 
company.  The  law  of  the  case  was  thus  laid 
down  by  Judge  Woods  in  a  short  opinion,  the 
last  sentences  of  which  are  as  follows:  "The 
appellee  paid  for  a  seat  in  a  first-class  coach  and 
was  entitled,  as  a  matter  of  right,  to  have  the 
servants  of  the  railroad  company,  who  were  in 
charge  of  the  train,  to  furnish  him  such  seat,  un- 
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less  a  sudden  and  unusual  influx  of  passengers 
rendered  this  impracticable.  It  is  perfectly  clear 
from  all  the  evidence  in  this  case  that  the  con- 
ductor in  charge  of  the  train  could  and  should 
have  made  provision  for  seating  the  appellee. 
It  is  equally  certain  that  a  proper  application 
of  the  appellee  to  that  effect  provoked  not  only 
a  refusal  from  the  conductor,  but  subjected  the 
audacious  passenger  to  an  explosion  of  profane 
and  contemptuous  wrath.  That  the  jury  awarded 
the  trivial  sum  complained  of  is  proof  positive 
that  no  undue  prejudice  existed  against  the  cor- 
poration. Let  the  company  thank  God  and  take 
courage." 

m 

MINES  AND  MINERALS- 

(Copyright  reserved  by  the  author.) 


Sic.  1.  Introductory. 

2.  Common-law  doctrine. 

3.  Royal  charters. 

4.  New  York  doctrine. 
it.  Pennsylvania  doctrine 


Sec  6.  Georgia  doctrine. 

7.  California  doctrine. 

8.  Severance  and  conveyance. 

9.  Reservation  of  mineral  ores. 


10.  Surface  support. 
§1.  Ifines  and  minerals. — It  is  a  general  maxim  of 
the  common  law  that  he  who  owns  the  soil  owns  all 
above  and  beneath  the  surface,  cujus  est  solum,  ejus 
est  usque  ad  cesium,  et  all  i»ifra.(\)  He  owns  not 
only  what  is  growing  upon  or  affixed  to  the  soil,  as 
trees,  and  the  like,  but  also  all  mines  and  minerals 
beneath  their  surface  in  a  direct  line  to  the  center 
of  the  earth,  including  all  mines  or  veins  of  metal(2) 
or  minerals,  (3)  coal,  china  clay  or  kaolin,(4)  free- 
stone,^)   gas,(6)    gold, (7)    iron,(8)    oil,(9)    paint- 

(1)  See  Canneld  v.  Ford,  28  Barb.  339, 3M;  Rowan  v.  Kelsoy,  18  id. 
481,  489;  Down  v.  Congdon,  16  How.  Pr.  671. 573;  Mahone  v.  Brown.  13 
Wend.  2»1.  283;  Patterson  v.  Philadelphia  ft  R.  R.  Co.  (Penn.)  36  W. 
N.  C  327. 

(2)  A  gold  mine  Is  real  estate,  and  can  be  transferred  only  by  an  in- 
strument In  writing.     Helton  v.  Lainhard,  51  Gal.  268. 

(3)  Gas,  oil  and  water  are  to  Declassified  as  minerals.  Westmoreland 
*  Cambria  Natural  Gas  Co.  v.  DeWitt,  135  Penn.  St.  259;  8.C..18AM. 
Rep.  72«i  5  L.  R.  A.  731.  See  1  Ball.  Ann.  L.  of  R.  P.  317.  Gold  and 
sand  are  not  included.  Attorney-General  v.  Mylchrcst,  40 1,.  T.  (N.  8.) 
787.  See  9  Cent.  L.  J.  221.  The  word  "  minerals,"  though  more  fre- 
quently applied  to  substance  containing  metal.  In  Its  proper  sense  In- 
cludes all  fossil  bodies  or  matter  dug  out  of  the  mines.  Rosse  v.  Wal- 
man.  14  Mees.  ft  W.  1859.  An  elaborate  inquiry  Into  the  various  senses 
In  whtcit  the  word  "mineral  '*  may  be  used  was  made  by  Vice-Chan- 
cellor  Kindersly  in  Dravlll  v.  Roper,  3  Drew.  S»4.  Where  the  word 
"metals"  is  used  before  "minerals"  it  indicates  that  the  later  word 
is  to  be  given  its  full  meaning.  Petroleum  is  a  specie  of  mineral  (Keir 
v.  Peterson.  41  Penn.  St.  382);  and  so  are  stones  dng  from  a  quarry. 
Mlchlethait  ▼.  Winter,  6  Ex.  644;  8.  C,  20 1.  J.  Bx.  313;  5  Bng.  Law  ft 
Bq.  526. 

(4)  Hext  v.  Gill,  L.  R..  7  CI).  App.  099;  S.  C.  9  Moak's  Bug.  Rep. 
574;  26  L.  T.  (N.  S.)  502:  7  Abb.  L.  J.  60. 

(6)  Bell  v.  Wilson,  L.  R.,1  Ch.  App.  330;  8-  0.,  14  L.  T.  (N.  S.)  115. 

(6)  Gas  is  a  mineral,  and  while  in  ritn  is  part  of  the  land.  But  while 
a  mineral,  gas  has  peculiar  attributes  and  may  be  classed  with  water 
and  oil— if  the  analogy  be  not  too  fanciful— as  ferm  naixtrm.  Their  fur- 
tive and  wandering  existence  within  the  limits  of  a  particular  tract  is 
uncertain.  Thev  belong  to  the  owner  of  the  land,  and  are  part  of  it,  so 
Ions  as  they  are  on  or  in  It, 'and  are  under  his  control:  bnt  when  they  es- 
cape and  go  on  other  land,  or  come  under  another's  control,  the  title  of 
the  former  owner  is  gone.  See  Westmoreland  Cambria  Natural  Gas 
Co.  v.  DeWitt.  130  Penn.  St.  255;  8.  C,  18  Atl.  Rep.  724;  5L.  R.  A. 
731:  Brown  v.  Vandergrlft,  80  Penn.  St.  147, 148. 

(7)  Moore  v.  Smaw.  17  Cal.  199;  8.  C. ,  79  Am.  Dec.  123. 

(8)  Lee  v.  Baumgardner,  86  Va.  315;  8.  C,  1  Ball.  Ann.  L.  of  R.  P. 
415.  (  314. 

(9)  Kler  v.  Patterson,  41  Penn.  St.  3(2.  Oil,  like  water,  is  not  the 
subject  of  property  except  while  in  actual  occupancy.  Dark  v.  John- 
son, 98  Penn.  8t.  164;  8.  C,  7.1  Am.  Dec.  732;  but  Is  a  part  oftheland 
while  in  titu .  Westmoreland  ft  Cambria  Natural  Gas  Co.  v.  De  Witt, 
ISO  Penn.  St.  290;  8.  C,  18  Atl.  Rep.  724;  5  L.  R.  A.  731;  Brown  v. 
Vandegrift.  80  Penn.  St. .Rep- 147, 148. 


stone, (10)  quarry -8tone,(U)  silver(12)  and  water,(13) 
and  all  fossil  and  water  formations.  (14)  The  owner 
of  the  freehold  is  prima  facie  entitled  to  all  the  min- 
erals and  strata  of  coal,  clay,  ore,  lime,  marble  and 
the  like;  not  as  a  separate  estate,  but  as  a  part  of 
the  fee  and  inheritance,  and  they  will  pass  by  de- 
scent or  by  conveyance  without  special  designa- 
tion^) in  the  absence  of  a  severance  of  the  mine, 
and  a  distinct  estate  and  interest  created  in  them  by 
grantor  reservation. (16)  But  a  grant  or  reserva- 
tion of  "mines  and  minerals"  does  not  embrace 
every  thing  in  the  mineral  kingdom,  as  distin- 
guished from  all  other  things  that  belong  to  the 
vegetable  and  animal  kingdom,  nor  is  confined  to 
any  of  the  divisions  into  which  chemists  separate 
the  minerals.(17)  All  mines  and  minerals  pass  with 
the  land  unless  expressly  reserved  in  the  grant.(18) 

§  2.  Common-law  doctrine. — In  the  laws  of  Eng- 
land it  has  always  been  regarded  as  a  fundamental 
principle  that  the  King,  by  his  prerogative,  is  enti- 
tled to  all  mines  of  gold  and  silver  within  the 
realm,  whether  they  be  in  the  lands  of  the  King  or 
of  the  subjects,  and  he  has  a  right  to  dig  and  carry 
away  these  ores,  with  such  incidents  thereto  as  are 
necessary  for  the  getting  of  the  ore.  (19)  This  doc- 
trine has  its  origin  in  the  King's  duty  to  defend  the 
realm,  and  to  coin  and  furnish  the  currency  required 
for  this  purpose,  and  for  the  use  of  trade  and  com- 
merce. To  be  enabled  to  do  this,  the  right  to  the 
mines  of  gold  and  silver  was  indispensably  neces- 
sary. (20)  But  a  mine  royal,  either  of  base  metal, 
containing  gold  or  silver,  or  of  pure  gold  and  silver 
only,  may  be  severed  from  the  Crown  by  grant  of 
the  King  and  conveyed  to  another  by  apt  and  pre- 
cise words.(21)  Such  right  will  not  pass  under  a 
grant  of  land  from  the  Crown,  however,  unless 
there  was  an  intention  that  it  should  pass,  and  this 
intention  is  expressed  by  apt  and  precise  words.(22) 

§  3.  Royal  charters. — By  most  of  the  royal  charters 
under  which  this  country  was  settled  the  grant  of 
the  soil  expressly  includes  "  all  mines,"  as  well  as 


(10)  The  term  "  mines  and  minerals  "  in  a  grant  will  pass  paintstone 
obtained  by  the  ordinary  means  of  mining,  and  found  below  the  sur- 
face of  soil  In  strata  distinct  from  the  ordinary  earth.  Uartwell  v. 
Camman,  10  N.  3.  Eq.  (2  Stoct.)  128;  8.  C,  64  Am.  Dec.  448. 

(11)  Bilcklethwaltv.  Winter.  6  Exch.  313;  8.  C  5  Eng.  L.  A  Eq.  526. 

(12)  Moore  v.  Smaw.  17  Cal.  199;  8.  C,  17  Am.  Dec.  123. 

(13)  Waterls  to  be  classified  as  a  mineral.  Westmoreland  and  Cam* 
bria  Natural  Gas  Co.  v.  De  Witt,  130  Penn.  St.  235;  8.  C,  18  Atl.  Rep. 
724;  5  L.  R.  A.  731.    See  I  Ball.  Ann.  L.  of  R.  P.  317. 

(14)  Bourne  v.  Taylor.  10  Bast.  209.  See  Townly  v.  Gibson,  2  T.  R. 
709;  Grey  v.  Northumberland.  17  Ves.  382. 

(15)  Adams  v.  The  Brtgg  Iron  Co. ,  61  Mas*.  (7  Cush.)  361. 366. 

(16)  Riddle  v.  Brown,  20  Ala.  412;  8.  8..  X  Am.  Dec.  202. 

(17)  Hartwell  v .  Camman.  10  X.  J.  Eq.  (2  Stoct. )  128;  8.  C. ,  64  Am. 
Dec.  448. 

(18)  See  Moore  v.  Smaw,  17  Cal.  199;  8.  C,  79  Am.  Dec.  123. 

(19)  See  Moore  v.  Smaw.  17  Cal.  199;  8.  C.  79  Am.  Dec.  123, 1XM33; 
Lotddel  v.  Weston,  2  Atk.  19;  Queen  r.  Northumberland,  I  Plowd. 
310;  2  Bl.  Com.  294. 295;  2  Co.  Inst.  577.  578:  .1  Kent  Com.  (13th  ed.)  .17*. 
note. 

(20)  Queen  v.  Northumberland.  1  Plowd.  3111,315-316;  1  HI.  Com. 294. 

(21)  Queen  v.  Northumberland,  1  Plowd.  310,315-316:  1  Bl.  Com.  294. 

(22)  Wooley  v.  Attorney-General  of  Victoria,  36  L.  T.  Rep.  (N.  S. ) 
121. 
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every  other  thing  included  in  or  borne  in  or  upon 
it;  reserving  as  rent  only  in  the  reddenum,  one-fifth 
part  of  all  the  gold  and  silver  ore,  to  be  delivered 
at  the  pit's  mouth,  free  of  charge.  Such  were  the 
charters  of  Connecticut,  Maryland,  Massachusetts, 
Rhode  Island,  Pennslyvania  and  Virginia.  In  the 
charter  of  North  Carolina  one-fourth  was  thus  re- 
served; and  in  that  of  Massachusetts  one-fifth  of 
the  precious  stone  was  included.  By  the  charter 
of  Charles  II  to  the  Duke  of  York,  March  12,  1668, 
granting  the  territory  extending  from  Nova  Scotia 
to  Delaware  Bay,  all  the  mines  were  expressly 
granted  without  any  reservation ;  and  for  this  rea- 
son a  reservation  is  expressly  found  in  the  statutes 
of  New  York,  New  Jersey  or  Delaware.  It  being 
conceded  and  declared(l)  that  a  mine  royal  may 
by  the  King's  grant  be  severed  from  the  Crown  and 
granted  to  a  private  party,  it  follows  that  upon  the 
separation  of  the  United  States  from  Great  Britain 
the  former  did  not  succeed  to  the  prerogative  right 
to  gold  and  silver  mines  in  those  States  where  the 
mines  were  included  in  the  terms  of  the  charters. 
Whether  the  States  could  demand  the  fourth  or  fifth 
parts  reserved  as  rent  and  the  assignees  of  the  Crown 
at  law,  or  by  force  of  the  treaty  of  peace,  and 
whether  the  Federal  government  of  the  United 
States  may  claim  the  same  proportion  as  the  assignee 
of  the  States,  under  the  Constitution,  or  the  whole, 
by  their  own  prerogative,  on  the  original  grounds 
as  above  set  forth,  are  questions  that  have  been 
raised,  (2)  but  avail  naught  to  discuss  here. 

§  4.  New  Tori  doctrine. — The  doctrine  of  royal 
mines  is  adopted  in  New  York.  The  State's  right 
as  sovereign  to  the  gold  and  silver  mines  in  the 
Commonwealth  was  asserted  at  an  early  date,  (3) 
an<1  reasserted  by  legislative  act  as  late  as  1828,(4) 
and  all  letters- patent  issued  by  the  State  have  con- 
tained an  exception  and  reservation  to  the  people  of 
the  State  of  all  gold  and  silver  mines  on  the  land 
conveyed.  (5)  But  by  statute  the  discoverers  of 
such  mines,  as  a  reward  for  their  discoveries,  are 
permitted  to  enjoy  their  produce  free  from  any  com- 
pensation to  the  State  for  the  period  of  twenty-one 
years.  (6) 

§  5.  Penntyltxmia  doctrine. — The  Royal  Charter 
granted  to  William  Penn  reserved  one-fifth  of  the 
precious  metals  found  in  the  land  granted  as  a  rent, 
and  the  patents  granted  by  Penn  reserve  two-fifths. 
It  is  only  since  the  statute  of  1845  that  the  patents 
granted  by  the  State  of  Pennsylvania  pass  the  entire 
estate  of  the  Commonwealth.  (7) 

(1)  Cose  of  Mines.  Plowd.  336. 

(2)  Sec  State  of  Georgia  v.  Canatoo,  National  Intelligencer.  October 
24, 1843;  Kent  Com.  (13th  e<l.)  378,  note. 

(3)  Stat.  Feb.  «.  1789;  Sell.  L.  12.  chap.  18. 

<4);SeeN.  Y.  R.  S..  pt.  1,  chap.  9,  tit.  11;  1  N.  Y.  R.  S.  (8th  ed.) 
1817:  2  R.  S.,  Codes  ft  L.  19*2. 
(5)  See  1  N.T.R.S.(8th  ed.)  1618, 1 5;  2  R.S..  Codes  *  I,.,  p.  1781.  J  5. 
(6;  IN.  Y..R.S.  (8th  ed.).  p.  1818, 8  4;  2  R.  8. .  Codes  &  L.,  p.  1983.14. 
(7)  See  2  Bout.  Law  Diet.  (15th  ed. )  236. 


§  6.  Georgia  doctrine. — In  an  early  Georgia  case  it 
was  held  that  the  right  and  title  to  land  includes 
the  right  to  all  the  minerals  therein,  unless  tbey 
were  separated  from  the  land  by  positive  grant  or 
exemption ;  and  that  if  the  State  made  a  grant  of 
public  lands  to  an  individual  without  excepting  the 
mines  and  minerals,  such  mines  and  minerals  pass 
to  the  grantee  as  part  and  parcel  of  the  land 
granted.  (8) 

§  7.  California  doctrine. — In  California  it  was  for- 
merly held  that  the  State,  by  virtue  of  its  sover- 
eignty, was  the  sole  owner  of  the  gold  and  silver 
mines  found  in  its  public  lands  within  its  limits, 
and  declared  that  similar  mines  found  in  the  lands 
of  private  citizens  also  belonged  to  the  State  govern- 
ment by  the  same  right,  assuming  that  the  several 
States  of  the  Union,  in  virtue  of  their  respective  sov- 
ereignties, were  entitled  to  the  jura  regalia  which 
pertain  to  the  King  at  common  law. (9)  But  this 
doctrine  has  been  overruled.  Chief  Justice  Field  re- 
marking, in  Moore  v.  Smaw,(10)  that  it  is  in  the  as- 
sumption as  to  the  jura  regalia  that  the  error  of  the 
decision  consists.  After  much  discussion,  it  seems 
to  have  been  finally  settled  in  California  that  the 
ownership  of  precious  metals  found  in  private  or 
public  lands  in  that  State  is  incident  to  the  owner- 
ship of  the  soil,  and  that  the  metals  do  not  belong 
to  the  government  as  an  incident  of  its  sover- 
eignty.(ll) 

§  8.  Severance  and  conveyance. — Metals  and  miner- 
als in  places  are  land, (12)  and  may  be  conveyed  by 
deed  distinct  from  the  right  to  the  surface.(13)  They 
are  incorporeal  hereditaments,  distinct  from  the  sur- 
face,(14)  and  pass  by  apt  words  in  a  deed,  although 
not  susceptible  of  livery  of  seisin,  delivery  and  reg- 
istry of  the  deed  being  substituted  therefor.(lo) 
Thus  one  person  may  own  the  surface,  and  another 
may  be  entitled,  by  conveyance,  to  the  iron,  another 
to  the  limestone,  and  another  still  to  a  stratum  of 

(8)  State  t.  Canatoo,  National  Intelligencer,  October  24, 1843.  See 
3  Kent  Com.  (13th  ed.)  378,  note  b. 

(9)  Hicks  t.  Bell,  3  Cal.  219.    See  Stoakes  v.  Barrett,  5  Id.  36. 

(10)  17  Cal.  119;  S.  C,  79  Am.  Dec.  123. 132. 

(11)  Ah  Hee  v.  Crlppen,  19  Cal.  491.  See  Moore  v.  Sroaw.  17  Id.  19* 
8.  C,  79  Am.  Dec.  193;  Mining  Co.  i.  Bogus.  14  Cal.  279;  S.  C.  70  U.  S. 
304;  bk.  18  L.  ed.  245;  United  States  v.  Castlllero,  87  D.  8.  1;  bk.  17  L. 
ed.360;  Fremont  r.  United  States,  S3  U.  S.  442;  bk.  IS  L.  ed,  141; 
United  States  v.  Parrott,  1  MoC.  C.  C.  271. 

(12)  Knight  v.  Indiana  Coal  ft  Iron  Co.,  47  Ind.  106;  8.  C,  17  Am. 
Rep.  692,  696;  Caldwell  v.  Fulton,  31  Penn.  St.  479;  S.  0,  72  Am.  Dec. 
760. 

(13)  Stewart  r.  Chadwlck.  8  Iowa,  463;  Green  v.  Putnam,  62  Mass.  21; 
Adams  v.  Brigg  Iron  Co.  61  id.  361:  Oanaeld  v.  Ford,  at  Barb.  336; 
Caldwell  v.  Fulton.  31  Penn.  St.  475;  S.  C,  72  Am.  Dec.  760;  Harris  t. 
Riding.  5  Mees.  ft  W.  60;  Stonghton  v.  Leigh.  1  Taunt.  402.  See 
Pennsylvania  Salt  Co.  v.  Neel,  54  Penn.  St.  91;  Armstrong  v.  Caldwell. 
53  id.  284;  Brown  v.  Corey,  43  id.  495;  Keir  v.  Peterson,  41  Id.  357; 
Caldwell  v.  Copeiand.  37  Id.  427;  Harland  v.  Lehigh  Coal  Co..  35  M.  *7. 

(14)  Lee  v.  Banmgardner,  86  Va.  316;  8.  C.  1  Ball.  Ann.  L.  of  R.  p. 
415.  See  Knight  v.  Indiana  Coal  ft  Iron  Co.,  47  Ind.  105;  S.  C,  17  Am 
Rep.  692. 696:  Whlttaler  v.  Brown,  46  Penn.  St.  197;  Harland  t.  Le- 
high Coal  Co.,  35  id.  287;  Coldwell  v.  Fulton.  3i  Id.  475;  S.  C,  72  Am. 
Dec.  760;  Barnes  v.  Mawson.  I  Mees.  ft  W.  77. 

(15)  Caldwell  v.  Fulton.  31  Penn.  St.  475:  S.  C.  72  Am.  Dec.  760. 
See  Knight  v.  Indiana  Coal  ft  Iron  Co.,  47  Ind.  110;  17  Am.  Rep.  692; 
Hartwell  r.  Cannon.  10  N.  J.  Eq.  128;  8.  C..46  Am.  Dec.448;  Johnstown 
Iron  Co.  t.  Cambria  Iron  Co..  32  Penn.  St.  246:  Marble  v.  Ripley. 
77  U.  S.  366;  bk.  19L.ed.955;  French  t.  Brewer,  3. Wall.  Jr.  C.  C.W6. 
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coal.(l)  Where  so  severed,  mines  and  minerals  are 
still  regarded  as  real  estate,  (2)  and  are  governed 
by  the  same  laws  that  are  applied  to  surface  real  es- 
tate.(3)  Thus  they  are  capable  of  being  held,  con- 
veying by  deed,  transferring  by  will  or  inherit- 
ance,^) and  are  subject  to  dower  interest(5)  and 
partition, (6)  and  all  other  rules  regulating  title  to 
real  estate,  so  far  as  are  applicable,  will  apply 
thereto.  (7) 

Where  the  mines  and  minerals  have  been  sepa- 
rated from  the  surface  by  conveyance  of  such  sur- 
face to  one  person  and  of  the  minerals  to  another 
incident  to  the  ownership  of  such  mines  and  minerals 
is  the  double  duty  of  furnishing  support  to  the  sur- 
face^) and  of  keeping  the  entrance  to  the  mine  so 
guarded  or  protected  as  not  to  imperil  the  safety  of 
the  animals  lawfully  upon  the  surface.  (9) 

§  9.  Reservation  of  mineral  ores. — The  owner  of 
the  fee  may  grant  the  land,  excepting  and  reserving 
the  mines  and  minerals  to  himself  and  his  heirs,(10) 
and  tbey  may  pass  by  his  deed  to  a  third  person, (11) 
but  they  will  not  pass  as  an  appurtenant  to  other 
land.  (12)  Such  a  transfer  of  the  surface  of  all  profit 
that  can  be  got  from  cultivating  it,  or  building  on 
it,  or  otherwise  using  it,  (13)  with  a  reservation  in 
the  same  conveyance  to  the  grantor  of  the  minerals, 
an  important  part  of  the  general  estate,  if  the  re- 
serve is  effectual  and  still  operative,  there  is  im- 
posed upon  the  estate  conveyed  a  serious  servitude; 
though  it,  in  its  turn,  becomes  to  a  certain  extent 
dominant  over  the  estate  reserved.  (14)  Such  a  re- 
servation, in  a  deed  of  land,  of  the  minerals  therein, 

(1)  Knight  v.  Indiana  Coal  *  Iron  Co.,  47  Ind.  173:  S.  C.  17  Am. 
Rep.  692.  MS. 

(2)  Adams  v.  Brlggl  Iron  Co.,  el  Maw.  961,  367. 

(5)  See  Riddle  v.  Driver,  12  Ala.  990;  Trustee*  v.  Hawes.  6  Bush.  232 
Nael  v.  Neel,  lit  Peiro.  St.  324. 

(4)  See  Merrltt  v.  Judge.  14  Cat.  59;  Adams  v.  Brlggs  Iron  Co.,  61 
Mass.  361. 367;  Caldwell  v.  Fulton.  31  Penn.  St.  476;  8.  C,  2  Am.  Dec. 
760.  * 

(6)  Adams  v.  Brlggs  Iron  Co. .  61  Mass.  361,  367;  Billings  v.  Taylor, 
27  Id.  460;  S.  C  20  Am.  Dec.  633:  Coates  v.  Cbeever,  1  Cow.  460.  See 
Moore  v.  Rowlands,  46  Me.  443;  Stoughton  v.  Leigh,  1  Taunt.  402. 

(6)  Dale  v. Confidence  Silver  Mining  Co.,  3  Nev.  631;  S.C..S3  Am. 
Dec.  419. 

(7)  See  Adams  v.  Brlggs  Iron  Co.,  61  Mass. 361, 367. 

(8)  See  part  1 10. 

(9)  Williams  v.  Qroncott,  4  Best,  i  S.  149. 

(10)  Adams  v.  Brlggs  Iron  Co.,  61  Mass.  (7  Cush.)  361;  Bensin  v. 
Miners'  Bank,  20  Penn.  St.  370. 

(11)  Lee  v.  Baumgardner,  86  Va.  315;  S.  C,  1  Ball.  Ann.  L.  of  R.  P. 
413. 

(12)  Leonard  v.  White,  7  Mass.  6;  S.  C.  9  Am.  Dec.  19;  Jackson  v. 
Hathaway,  16  John.  (N.  T.)  447;  S.  C,  *  Am.  Dec.  363;  Harris  v. 
Elliot.  33  U.  8.  (10  Pet. )  23;  bk.  9  L.  ed.  333;  Co.  Lltt.  121,  126. 

(13)  Hext  v.  0111,  L.  R.,  7  Cb.  App.  700;  S.  C,  3  Moak'i  Kng.  Rep. 
374. 

(14)  Marvtu  v.  Brewster  Iron  Mining  Co.,  65  N.  T.  339;  S.  C,  14 
Am.  Rep.  322, 327.  See  Cal.  R.  W.  Co.  v.  Sprot,  2  Macq.  Scot.  App. 
Cas.  43.  It  is  said  in  the  case  of  Marvin  v.  Brewster  Iron  Co.,  tupra, 
that  a  reserve  of  minerals  and  mining  rights  is  construed  as  is  an  act- 
ual grant  thereof.  It  differs  not,  whether  the  right  to  mine  is  by  an 
exception  from  a  deed  of  the  surface,  or  by  a  grant  of  the  mine  by  the 
owner  of  the  whole  estate,  therein'reserving  to  himself  the  surface. 
Shep.  Touch.  100;  Dand  v.  Kingscote,  6  M.  A  W.  174;  Williams  v. 
Baynall,  15  W.  R.  272.  See  Wlckham  v.  Hawker,  7  M.  4  W.  78:  and 
comment  thereon  in  Prond  v.  Bales,  37  L.  J.  Ch.  406:  S.  0. ,  5  Am.  L. 
Reg.  (N.  S.)  171-174.  A  reservation  of  mineral  and  mining  rights  from 
a  grant  of  the  estate,  followed  by  a  grant  to  another  of  all  that  which 
was  first  reserved,  vesta  In  the  second  grantee  an  estate  aa  broad  as  If 
the  entire  estate  had  been  granted  to  him,  with  a  reservation  of  the 
surface.    Arnold  v.  Stevens.  41  Mass.  (24  Pick.)  106. 


involves  the  right  to  penetrate  the  surface  for  the 
minerals,  and  to  use  such  means  in  mining  and  re- 
moving the  same  as  are  necessary  ;(15)  but  the  means 
used  must  be  necessary  as  distinguished  from  con- 
venient or  reasonable,  and  the  surface  owner  is  en- 
titled to  subjacent  support  for  the  soil  in  its  natural 
state.(16)  Some  of  the  cases  go  so  far  as  to  hold 
that  the  defendant's  right  rising  from  such  a  reser- 
vation covers  the  whole  portion  conveyed,  and  that 
he  cannot  be  restqained  from  removiug,  within  the 
boundaries  described,  such  material,  even  though  it 
be  required  for  necessary  surface  support  ;(17)  but 
this  is  not  the  prevailing  doctrine. 

§  10.  Surface  support. — It  is  the  general  rule  that 
whore  the  owner  of  the  whole  fee  severs  the  sur- 
face by  selling  the  same  and  retaining  the  minerals, 
or  by  selling  the  minerals  and  retaining  the  surface, 
where  there  is  no  restriction  in  the  conveyance  or 
contract,  the  owner  of  the  surface  is  ex  jure  nature^  1 8) 
entitled  to  support,  and  the  subterranean  or  mining 
property  is  subservient  to  the  surface  to  the  extent 
of  sufficient  support  to  sustain  the  latter.(19)    The 

(15)  Marvin  v,  Brewster  Iron  Co..  55  N.  T.  538;  S.  C,  14  Am.  Rep. 
322:  Hext  v.  QUI,  L.  R.  *  Ch.  App.  700;  8.  C.  3  Moak's  Kng.  Rep. 
574;  Ooold  v.  G.  W.  C.  Co.,  29  Johns.  P.  820:  S.  C,  12  L.  T.  842;  13  L. 
T.  109;  Cardlngton  r.  Armltage,  2  B.  t  C.  179;  S.  C,  9  Kng.  C.  L.  See 
nodgson  v.  Field,  7  East,  113. 

(16)  Marvin  v.  Brewster  Iron  Mining  Co.,  56  N.  T.,  536;  S.  C,  14 
Am.  Rep.  322. 

(17)  Bycknian  v.  Oibbs.  37  N.  T.  68:  8.  C.  15  Am.  Rep..  464.  See 
Buccleuch  v.  Wakefield.  L,  R.,  4  11.  L.  377;  Rowbotbam  v.  Wilson,  8 
H.  L.  Cas.  348;  Eaden  v.  Jeficock,  42  L.  J.  Rep.  (N.  S.)  Ex.  Ch.  39. 

(18)  Vice-Chancellor  Matins.  In  the  case  of  Wakefield  v.  The  Duke  of 
Buccleuch,  36  J.  Rep.  (N.  S.),  Ch.  763,  clearly  held  that  the  general 
presumption  existed.  He  said  (p.  775):  "Upon  principle,  and  apart 
from  authority,  I  should  say  that  the  surface,  having  at  all  tlmea  been 
enjoyed  by  man,  must  be  protected  at  the  expense  of  the  mines,  which 
have  never  been  so  enjoyed— that  is,  that  the  mines,  In  my  opinion 
must  be  regarded  as  a  tenement  subservient  to  the  surface. n  Rut 
this  view  was  certainly  not  acquiesced  in  by  the  lord  chancel- 
lor, or  Lord  Chelmsfleld,  who  gave  Judgment  In  the  same  case 
In  the  appeal  to  the  House  of  Lords.  Sue  39  L.  J.  Rep.  (N.  8.)  Ch. 
441.  After  referring  to  It,  the  lord  chancellor  (Lord  Hatberly)  said  (39 
L.  J.  Rep.  p.  451):  "That  certainly  is  a  general  proposition  which,  I 
confess,  does  not  help  one  much  to  a  solution  of  the  case.  The  rights 
of  the  parties.  I  apprehend,  must  be  determined  according  to  what  we 
find  in  the  instruments  creating  these  rights,  or  in  the  customs,  if 
there  be  any,  which  may  be  proved  in  support  of  those  rights.  I  ap- 
prehend that  those  rights  cannot  be  rested  upon  any  such  abstract 
proposition  as  that."  And  Lord  Chelmsford  said  (at  p.  454):  "It  Is  dif- 
ficult to  Imagine  a  case  in  which  this  principle  can  be  thus  abstractly 
applied.  The  surface  of  the  land  and  all  beneath  It  must  originally 
have  been  the  property  of  one  and  the  same  person.  He  was,  of 
course,  at  liberty  to  grant  the  surface,  reserving  the  minerals;  or  grant 
the  minerals  only,  reserving  the  surface.  In  either  case  the  grant 
might  be  made  upon  conditions  which  would  be  proved  by  the  grant 
Itself,  or  established  by  evidence  of  the  invariable  exercise  of  the  re- 
spective rights  of  the  parties.  If  no  proof  could  be  given  of  the  mode 
in  which  each  party  was  to  enjoy  his  property,  the  owner  of  the  sur- 
face might  prevent  the  owner  of  the  mine*  from  working  so  as  to  take 
away  the  support  from  the  surface,  and  the  owner  of  the  mines  would 
be  entitled  to  all  the  minerals  which  be  conld  obtain  by  ordinary  and 
proper  working  without  obstruction  by  the  owner  of  the  surface.  The 
only  principle  which  could  be  applied  In  the  case  last  supposed  is  con- 
tained in  the  maxim  ric  uUrt  tuo  ui  alienum  non  ladat." 

(19)  Wilms  v.  Jess,  94  111.464;  S.  C.  34  Am.  Rep.  242:  Tendes  v. 
Wright,  66Ind.  319:  8.  C,  32  Am.  Rep.  109;  Jones  v.  Wagner,  66 
Penn.  St.  429;  8.  C,  5  Am.  Rep.  385,  .187:  Horner  v.  Watson,  79  Penn. 
St.  242:  S.  C.,21  Am.  Rep.  33;  Caroline  v.  Chappel  (Penn.),  27  Pitts. 
L.  J.  108:  Rehm  v.  Chadwick  (Penn.).  6  Pitta.  L.  J.  (N.  8.)  98;  Smart 
v.  Morton.  >  El.  A  Bl.  30;  S.  C,  26  L.  J.  (N.  8.),  Q.  B.  260;  85  Eng.  C. 
L.  30;  Pennington  v.  Gallant,  9  Ex.  Ch.  I;  Rowbotbam  v.  Wilson.  8 
H.  L.  Cas.  348:  8.  C..30L.  J.  Rep.  (N.  S.)  O,  B.  49;  Glascow  (Earl) 
v.  Hurlet  Alum  Co.,  3  H.  L.  Cas.  25;  S.  C.  8  Eng.  L.  at  Eq.  13;  Cale- 
donian R.  Co.  v.  Sprot,  2  Macq.  449;  Harris  v.  Rydlng.  5  Mees.  t  W. 
60;  S.  C.  8  L.  J.  Rep.  (N.  S.)  Ex.  18;  Humphries  v.  Brogden.  12  Q.  B. 
743;  S.  C,  1  Eng.  L.  A  Eq.  251;  Smith  v.  Darby.  42  L.  J.  Rep.  (N.  S.) 
Q.  B.  140:  Hilton  v.  Granville,  13  L.  J.  Rep.  (N.  S.)  Q.B.  193:^8.  C, 
5AB.701. 
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upper  and  underground  estates  being  several,  they 
are  governed  by  the  same  maxim  which  limits  the 
use  of  property  otherwise  situated,  He  utere  tuo  ut 
alienum  non  laeda».(\) 

It  is  held  in  a  number  of  respectable  cases  that 
the  grantee  of  the  minerals  will  be  entitled  only  to 
such  of  the  minerals  granted  as  he  can  remove 
without  injury  to  the  surface.  (2)  In  such  a  case 
the  owner  of  the  mineral  strata  must  so'occupy  and 
use  his  property  as  not  to  interfere  with  the  super- 
incumbent soil  in  its  natural  state,(8)  or  with  such 
buildings  as  are  upon  it  at  the  time  of  the  purchase ; 
but  the  owner  of  the  surface  will  not  be  permitted 
to  impose  upon  it  additional  burdens  to  be  sup- 
ported by  the  mine  owner.(4) 

Where  the  owner  of  the  fee  grants  the  surface 
and  retains  the  minerals  the  construction  is  the  same 
as  where  he  grants  the  minerals  and  retains  the  sur- 
face, (5)  except  that  the  instrument  by  which  the 
conveyance  is  made  will  be  more  strictly  constrained 
against  the  grantor  than  against  the  grantee.  (0) 
While  it  is  true  that  when  the  grantor  of  the  sur- 
face reserves  the  mines  beneath  it,  he  by  implication 
reserves  every  thing  that  is  necessary  for  working 
them,(7)  has  an  easement  to  do  such  acts  as  are 
reasonably  necessary  to  get  out  the  minerals  and  re- 
move them  from  the  mine  ;(8)  yet  a  mere  reserva- 
tion of  the  mineral  as  such  or  a  reservation  with  the 
right  of  mining,  must  always  respect  surface  right 
of  support  and  will  not,  standing  alone,  permit  the 


(1)  Jones  v.  Wagner,  66  Penn.  St.  429;  8.  C.  5  Am..  Kep.  385,  388. 
See  Kerr's  "  Adjucated  Words,  Phrases  and  Applied  Maxims." 

(2)  Tandes  v  Wright,  66  Ind.  319:  S  C..32  Am.  Rep.  109;  Marvin 
v.  Brewsier  Iron  Mining  Co.,  65  N.  T,  538;  S.  C,  14  Am.  Rep.  322; 
Coleman  v .  Chadwlck,  80  Penn.  8t.  93;  Horner  v.  Watson,  79  id.  242; 
S.  C,  21  Am.  Rep.  55;  Jones  v.  Wagner.  66  Penn.  St.  429;  S.  C,  5  Am. 
Rep.  385:  Wakefleldv.  Buccleuch,  L.  R..4Eq.  Cas.  613:  Dugdale  v. 
Robertson,  3  Kay.  4  J.  695:  Harris  v.  Ryding,  5  Mees.  k  W.  60.  But 
the  grantee  of  minerals  beneath  the  surface  Is  not  liable  to  the  owner 
of  the  surface  for  the  loss  of  .springs  occasioned  by  the  ordinary  work* 
ing  or  the  mine.  Coleman  v.  Chadwlck,  80  Penn.  St.  31;  S.  C.  21  Am. 
Rep.  93. 

(3)  Wilms  v.  Jess,  91  III.  464;  S.  C. .  34  Am.  Rep.  242, 244;  Zinc  Co. 
v.  Krankllnite  Co.,  13  N.  J.  Kq  342;  Ryckman  v.  Oillis,  57  N.  Y.  68; 
S.  C,  25  Am.  Rep.  464;  Horner  v.  Watton.  70  Penn.  St.  251:  8.  C,  21 
Am.  Rep.  55;  Jones  v.  Wagner,  661  Penn.  St.  429;  8.  C.  5  Am.  Rep. 
385;  Coleman  v.  Chadwlck,  8  Penn.  St.  81;  Smart  v.  Morton,  5  El.  k 
Bl.  30;  8.  C.  85  Eng.  C.  L.  30;  Harris  v.  Ryding,  5  Mees.  k  W.  59; 
Humphries  v.  Brogden,  UQ.  B.  743;  S.  C,  1  Eng.  L.  A  Eq.  241. 

(4)  Zinc  Co.  v.Franklinlte  Co..  13  N.  J.  Kq.  322;  Marvin  v.  Brewster 
Iron  Mining  Co.,  55  N.  T.  538;  S.  C,  14  Am.  Rep.  334;  Lesala  v.  Hol- 
brood.  4  P.ilKe  Ch.  196;  Grubb  v.  Bayard,  2  Wall.  Jr.  C.  C.  81;  Hum- 
phrles  v.  Brogden.  12  Ad.  A  E.  (N.  8.)  739;  8.  C,  64  Eng.  C.  L.  739: 
Wilkinson  v.  Proud.  11  Mees.  A  W.  33.  Compare  Wilms  v.  Jess,  95 
III.  464.  8.  C,  34  Am.  Rep.  242. 

(5)  Dand  v.  Klngscote,  6  Mees.  k  W.  174;  Sbep.  Touch.  100.  See 
Wickbam  v  Hawker.  7  Mees.  A  W.  78;  Prand  v.  Bates,  37  L.  J.  Ch. 
4116:  8.  C,  13  L.  T.  61:  5  Am.  Law  Reg.  ,N.  8.)  171. 

(6)  Marvin  v.  Brewster  Iron  Mining  Co.,  55  N.  Y.  538;  8.  C.  14 
Am.  Rep.  322,  328.  There  will  be  retained  In  the  grantor  all  that 
which  was  the  clear  meaning  and  intention  of  the  part  ie?  to  reserve 
from  tbe  conveyance.  Marvin  v,  Brewster  Iron  Mining  Co.,  supra; 
Harris  i.  Ryding,  5  Mees.  A  W.  60,  70. 

(7)  Cardigan  v.  Armitage.  2 Barn.  AC.  197;  S.  C,  9  Bng.  C.  L.  93. 
See  Goold  v.  Gt.  West.  Dllh  Coal  Co..  12  L.  T.  Kep.  (JJ.  S.)  842;  Proud 
v.  Bates,  37  L.  Oh.  416:  8.  C,  13  L.  T.  61;  Am.  L.  Reg.  (N.  8. )  171. 

'  (8)  Erlckson  v.  Michigan  Land  A  Iron  Co.,  50  Mich.  60);  8.  C.  16 
N.  W.  Rep.  161 .  See  Cardigan  v.  Armitage.  2  Barn.  A  C.  197;  8.  C. ,  9 
Eng  C.  L.  93;  Rowbolham  v.  Wilson.  8 II.  h.  Cas.  348:  8.  C,  36  Eng. 
L.  A  Eq.  236;  Rogers  v.  Taylor.  1  Hurl.  A  N.  706;  8.  C,  38  Eng.  L.  A 
Kq.  674;  Harris  v.  Ryding,  5  Mees.  A  W.  60;  Aspiend  v.  Siddon,  I.. 
R..  lOCh.  App.  Cas.  394;  Snilth  v.  Darby,  L.  R.,  7  ft.  B.  716;  Eadon 
v.  Je«cock.  L.  B.,7  Ex.  Ch.  379. 


surface  to  be  destroyed  without  some  additional 
statutory  or  contract  authority,  and  such  statute  or 
contract  authority  will  be  carefully  construed  to 
prevent  the  destruction  of  surface  rights.  (9) 

If  the  grantor  intends  to  get  tbe  minerals  in  such 
a  way  as  will  destroy  the  surface,  he  must  so  frame 
the  reservation  as  to  show  clearly  that  he  intended 
to  have  that  power.  (10) 

Jambs  M.  Kerr. 
?"New  York  City. 


DESCENT  -  INHERITABLE  BLOOD  -  REP- 
RESENTATION AMONG  COLLATERALS 

MR.  JUSTICE  BALDWIN  of  the  Supreme  Court 
of  Connecticut  (Appeal  of  Campbell,  29  At. 
R.  494),  in  discussing  the  statute  of  distribution  of 
Connecticut,  very  aptly  and  forcibly  shows  that  we 
are  indebted  to  tbe  civil  or  ecclesiastical  law  rather 
than  to  the  common  law  of  England  for  rules  of  in- 
heritance. 

It  was  a  rule  of  the  common  law  of  England  that, 
"on  failure  of  lineal  descendants  or  issue  of  the 
person  last  siezed,  the  inheritance  shall  descend  to 
his  collateral  relations,  being  blood  of  the  first  pur- 
chaser." 3  Bl.  Comm.  220.  The  requirement  that 
the  heir  must  be  of  the  blood  —  that  is,  descended 
from  the  first  purchaser — was  something  peculiar 
to  the  feudal  system.  It  rested  on  the  principle 
that  feuds  were  granted  for  personal  service  and 
personal  merit,  and  that  like  service  and  like  merit 
on  the  part  of  the  successors  in  estate  of  the  feuda- 
tory would  be  best  assured  by  admitting  to  that 
number  only  those  who  derived  their  natural  char- 
acteristics from  him  by  descent.  A  legal  fiction 
was  next  invented  by  which,  failing  direct  descend- 
ants of  the  person  last  seized,  his  collateral  heirs 
were  deemed  to  be  of  the  blood  of  the  first  pur- 
chaser; that  position  being  arbitrarily  assigned  to 
the  common  ancestor,  whether  in  fact  he  ever 
owned  the  land  or  not.  In  order  to  establish  their 
title,  however,  it  was  necessary  to  trace  their  de- 
scent back  to  him,  in  each  degree,  through  "  in- 
heritable blood."  If,  therefore,  an  intermediate 
ancestor  was  an  alien,  as  he  could  have  no  heirs,  so 
he  could  have  no  inheritable  blood,  and  tbe  land 
escheated.  It  is  this  regard  paid  by  the  common 
law  to  the  original  purchaser  of  the  estate,  real  or 
fictitious,  that  led  it  to  reckon  degrees  of  consan- 
guinity in  accordance  with  the  canon  law,  by  sim- 
ply going  back  to  the  common  ancestor,  without 

(9)  Erickson  v.  Michigan  Land  A  Iron  Co.,  50  Mich.  604:  8.  C.  16 
N.  W.  Rep.  161.  Citing  Roberts  v.  Haines,  6  El.  A  Bl.  643;  8.  C  .  88 
Eng.  C.  L.  641;  Smart  v.  Morton,  5  El.  A  Bl.  30,  46;  S.  C,  85  Rug.  C 
L.  30,  45;  Harris  v.  Ryding,  5  Mees.  A  W.  an;  Humphries  v.  Brogden. 
12  ft.  B.  739;  Jeffries  v.  Williams.  I  Kna.  Law  A  Eq.  423;  Hilton  v. 
Oranville.sft.  R.  701:  Smith  v.  Darby.  I,.  It..  7  Q.  B.716;  Hoxt  v. Gill, 
I..  R. ,  7  Ch .  App.  699;  S.  C,  3  Moak's  Eng.  Rep.  574:  llell  v.  Wilson,  L. 
R.,  I  Ch.  App.  Cas.  803. 

(10)  See  Wilms  v.  Jess,  94  III.  464;  8.  C.  34  Am.  Rep.  342.  214:  II.  xt 
v.  Gill,  L.  It..  7  Ch.  App.  699;  S.  C,  3  Moak's  Eng.  Rep.  a74. 


g.  Rep.  a74. 
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then  proceeding,  as  by  the  civil  law,  to  compute  the 
degrees  between  him  and  the  intestate.  The  real 
estate  tenures  of  a  country  are  necessarily  an  import- 
ant feature  of  its  political  system.  The  institutions 
of  feudalism  and  primogeniture  were  obviously  un- 
suited  to  the  conditions  under  which  New  England 
was  first  settled,  and  her  people  looked  more  to  the 
civil  than  to  the  common  law  to  guide  their  policy 
as  to  the  distribution  of  landed  estates.  2  Washb. 
Real  Prop.  404,  408.  In  October,  1639,  the  Gen- 
eral Court  of  Connecticut,  upon  the  report  of  a 
committee  which  had  been  appointed  "to  ripen 
some  orders  that  were  left  unfinished  by  the  former 
court,"  as  to  the  "settling  of  lands,  testaments  of 
the  deceased,"  and  other  matters,  enacted  that  in- 
testate estates  should  be  divided  by  the  public  (or 
particular)  court  between  the  wife,  children,  or 
kindred,  "as  in  equity  they  shall  see  meet;"  and, 
if  no  kindred  be  found,  the  court  "to  administer 
for  the  public  good  of  the  commonwealth."  1  Con- 
necticut Colonial  Records,  38 ;  Ludlow's  Code,  553. 
In  the  Revision  of  1673  (Ed.  1865,  p.  36),  the  pro- 
vision is  that  such  estates  be  divided  between  the 
wife  and  children  or  kindred  "according  to  law, 
and  for  want  of  law,  according  to  rules  of  righteous- 
ness and  equity;  and  if  no  kindred  be  found,  the 
court  to  administer  for  the  publick  good  of  the 
colony."  At  the  close  of  the  century,  in  1699,  a 
statute  of  distribution  was  passed,  copied  mainly 
from  that  adopted  several  years  before  in  Massa. 
chusctts.  Stat.,  Rev.  of  1702  (Ed.  1715,  p.  61). 
In  1713,  it  -was  further  provided  that  male  heirs 
should  have  their  shares  set  out  in  real  estate,  so 
far  as  this  was  practicable.  Id.  p.  192.  In  1727 
(Sess.  Laws,  p.  110),  it  was  enacted  that  real  estate 
which  came  to  the  intestate  by  descent  should  be 
distributed  among  his  kindred  of  the  blood  of  the 
purchasing  ancestor,  without  distinction  between 
those  of  the  whole  blood  and  those  of  the  half 
blood,  nor  should  any  such  distinction  be  made  as 
to  real  estate  which  came  to  the  intestate  by  pur- 
chase, aud  also  that  "the  nest  degree  of  kindred 
in  the  line  transverse  shall  be  admitted  to  the  in- 
heritance before  the  next  degree  of  kindred  in  the 
line  ascendant ;  and  the  nest  degree  of  kindred  in 
the  line  ascendant  shall  be  admitted  to  the  inherit- 
ance before  a  remoter  degree  in  the  line  trans- 
verse." This  statute  was  omitted  in  the  Revision 
of  1750.  This  course  of  legislation  plainly  set  up 
for  the  colony  of  Connecticut  rules  of  inheritance 
differing  fundamentally  from  those  of  the  common 
law  of  England.  For  that  cause,  our  statute  of  dis- 
tribution was  pronounced  null  and  void.  Winthrop 
v.  Lechmere,  1727-28;  7  Conn.  Col.  Rec.  191,  571- 
579,  but  was  sustained,  as  a  legitimate  exercise  of 
chartered  rights,  in  1745;  Clark  v.  Towsey,  9  Conn. 
Col.  Rec.  587-593.     "The  English  law  of  descents 


has  never  been  admitted  in  this  State."  Heath  v. 
White,  5  Conn.  228,  283.  The  common  law  maxim, 
" Seitina  faeit  stipitem,"  was  never  accepted  here. 
Hillhouse  v.  Chester,  3  Day,  166,  211;  Bush  v. 
Bradley,  4  Day,  298,  305.  The  computation  of  de- 
grees of  relationship  between  an  intestate  and  his 
heirs  has  always  been  made  according  to  the  rule  of 
the  civil  law.  Hillhouse  v.  Chester,  tupra.  Bas- 
tards have  been  allowed  to  inherit  through  their 
mothers,  without  regard  to  the  common  law  doc- 
trine as  to  their  defect  of  "inheritable  blood." 
Brown  v.  Dye,  2  Root,  280;  Heath  v.  White,  tupra; 
Dickinson's  Appeal,  42  Conn.  491. 

The  only  indication,  either  in  our  legislative  or 
judicial  records,  of  the  recognition  in  this  colony  of 
the  common  law  doctrine  that  no  title  to  an  inherit- 
ance could  be  traced  through  alien  blood,  is  that 
contained  in.a  private  act  passed  by  the  general  as- 
sembly in  1774.  By  this  statute,  entitled  "  An  act 
for  the  naturalization  of  Francis  Forgue,  for  con- 
firming the  purchase  of  real  estate  by  him  made  and 
rendering  his  issue  capable  of  inheriting,"  a  grant 
of  naturalization  was  made  to  Francis  Forgue,  and 
it  declared  that  his  son  was,  and  should  be  "capa- 
ble of  inheriting  and  taking  by  descent  or  purchase 
all  and  any  real  estate  or  estates  whatsoever  as  he 
might,  could,  or  would  have  been,  had  the  said 
Francis,  the  elder,  been  completely  naturalized  as 
aforesaid  before  the  birth  of  the  said  Francis,  the 
younger."  14  Con.  Colonial  Records,  308,  309. 
It  is  doubtless  true  that  this  express  provision  in 
favor  of  the  son  was  made  in  order  to  assure  or  con- 
firm his  title,  should  he  survive  his  father  and  become 
his  heir,  to  the  lands  acquired  by  the  latter  while 
still  a  subject  of  France,  as  well  as  to  any  which  he 
might  subsequently  purchase;  and  it  is  probable 
that  it  was  inserted  in  view  of  the  rule  of  common 
law  that  naturalization  by  act  of  parliament  enables 
the  son  of  the  alien  so  naturalized  to  inherit  from 
him,  though  born  before  the  passage  of  the  act. 
Such  was  not  the  case,  if  the  alien  had  only  been 
made  a  denizen,  by  letters  patent  from  the  crown 
(Co.  Litt.  129);  and  the  draughtsman  of  our  statute 
could  hardly  have  felt  safe  in  assuming  that  greater 
effect,  even  in  our  own  courts,  wonld  be  given  to  a 
colonial  than  to  a  royal  grant,  unless  it  was  plainly 
required  in  express  terms.  So  late  as  1795,  it  was 
an  unsettled  question  in  this  State  whether  a  con- 
veyance of  land  to  an  alien  might  not  be  an  abso- 
lute nullity.  1  8wift,  Syst.  Laws  Conn.  166;  St.  (Ed. 
1784)  p.  83;  Sess.  Laws  1777,  p.  476. 

It  is  therefore  our  opinion  that  the  common  law 
rule  of  the  exclusion  from  inheritance  of  all  tracing 
their  descent  through  uninheritable  blood  was  never 
in  force  in  Connecticut,  and  that  there  was  no  error 
in  the  decree  of  distribution  to  the  first  cousins  of 
the  intestate,  notwithstanding  their  relationship 
through  alien  ancestors. —  Clueago  Law  Journal. 
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WRONGFUL  ACT  CAUSING  DEATH- 

11HE  cause  of  action  arising  under  what  is  known 
as  Lord  Campbell's  act  to  the  next  of  kin  of  a 
decedent  whose  death  was  caused  by  the  wrongful 
act,  neglect,  or  default  of  another  is  peculiar  in  some 
respects.  The  action  is  purely  statutory,  no  action 
for  damages  by  reason  of  death  being  known  to  the 
common  law  with  one  or  two  exceptions.  Two 
cases  have  recently  been  decided,  one  in  New  York, 
Stuber  v.  McEntee,  142  N.  Y.  200,  the  other  in 
Nebraska,  Chicago,  B.  &  Q.  R.  Co.  v.  "Wymore,  58 
N.  W.  Rep.  1120,  in  both  of  which  it  has  been 
attempted  to  release  the  right  of  action  to  the 
person  liable.  * 

In  the  New  York  case,  the  plaintiff,  as  adminis- 
trator, suing  for  statutory  damages,  was  met  with 
the  defense  that  before  he  became  administrator, 
and  at  a  time  when  he  had  no  authority  to  bring  the 
action,  he  had  accepted  from  the  defendant  a  sum 
in  satisfaction  of  all  claims.  This  plea,  the  Court  of 
Appeals,  by  Judge  O'Brien,  holds  to  be  bad.  "The 
claim  before  suit,"  says  the  court,  "cannot  be 
barred  or  released  except  by  some  person  who  has 
authority  to  bring  the  action  at  the  time,  and  who 
in  a  legal  sense  represents  the  right  of  action. 
*  *  *  We  have  no  doubt  that  the  defendant 
was  entitled  to  prove  the  fact  of  payment,  and  its 
application  to  the  expenses  of  the  funeral  and  burial 
of  the  deceased,  and  to  be  credited  with  the  same 
by  the  jury  in  making  its  estimate  of  the  damages 
which  the  plaintiff  should  recover,  if  any." 

In  the  Nebraska  case,  it  was  attempted  to  defeat 
the  action  of  the  administratrix  for  the  benefit  of 
the  next  of  kin  by  two  releases,  one  given  by  her- 
self, the  other  a  paper  signed  by  the  decedent  stip- 
ulating that  in  consideration  of  the  expenses  of  the 
railroad  in  managing  a  benefit  association  among 
the  employes  of  its  own  and  other  roads,  and  in 
consideration  of  its  guaranteeing  the  payment  of  the 
benefit  to  the  person  named  by  him  in  his  applica- 
tion for  membership  in  the  association  (in  this  case 
his  wife),  ' '  the  acceptance  of  benefits  from  said  re- 
lief fund  for  injury  or  death  shall  operate  as  a  release 
and  satisfaction  of  all  claims  for  such  injury  or  death 
which  could  be  made  by  me  or  my  legal  representa- 
tives." The  wife  accepted  the  benefit  and  signed  a 
release  of  all  claims  against  the  railroad.  The  court, 
by  Irvine,  C,  holds  that  neither  paper  operated  to 
release  the  rights  of  the  next  of  kin.  The  wife's 
release  could  be  only  of  her  own  individual  right  to 
recovery,  and  could  in  no  way  operate  as  a  bar  to 
her  action  in  a  representative  capacity  for  the  bene- 
fit of  .the  next  of  kin.  It  was  good  as  against  her 
individual  right  of  recovery,  but  not  as  against  that 
for  the  benefit  of  the  children.  As  to  the  stipula- 
tion by  the  decedent  in  the  benefit  policy,  the  court 


says:  "He  (decedent)  undertook  to  contract  that 
the  beneficiary  named  in  the  contract  might  waive 
it  by  accepting  the  benefit,  but  this  action  is  not  for 
the  benefit  of  his  estate,  but  for  that  of  his  widow 
and  next  of  kin.  *  *  *  Whether  or  not  he 
could  by  a  compromise,  after  the  accident  and  before 
his  death,  deprive  them  of  their  right  of  action,  he 
could  not  contract  away  their  right  before  their  in- 
jury, and  without  their  consent.  Nor  could  he 
contract  that  the  widow  might,  after  his  death,  de- 
prive the  next  of  kin  of  their  remedy." 

Upon  the  question  whether  or  not  the  decedent 
could,  after  the  accident,  have  compromised  the 
cause  of  action,  and  thus  have  barred  an  action  by 
his  next  of  kin  if  death  ensued,  it  will  be  noticed 
that  the  Nebraska  court  expressed  no  opinion.  On 
this  subject  the  doctrine  of  the  N.  Y.  Sup.  Ct.,  has 
long  been  settled  by  Littlewood  v.  Mayor,  89  N.  Y. 
24,  overruling  Schlichting  v.  Wintger,  25  Hun,  629, 
holding  that  such  a  compromise  bars  the  claim  of 
the  next  of  kin,  it  not  being  the  policy  of  the  stat- 
ute to  permit  a  double  recovery  for  the  same  injury. 
—  Chicago  Law  Journal. 


PAYMENT  IN  CHECK- 

WE  really  see  and  handle  but  little  of  our  money. 
We  pay  our  larger  bills  by  check  and  con- 
versely debts  are  paid  to  us  by  checks  which  we 
pass  through  our  banking  accounts.  It  is  conse- 
quently of  some  importance  that  we  should  know 
when  we  may  pay  by  check,  anil  when,  if  we  are 
acting  for  others,  we  are  justified  in  accepting  a 
check  instead  of  cash.  When  acting  for  ourselves 
we  can  insist  on  our  strict  rights  and  refuse  a 
debtor's  check,  if  we  do  not  mind  the  inconve- 
nience of  the  cash.  We  have  heard  of  the  case  of 
a  solicitor  declining  to  accept  the  check  of  some 
other  solicitor,  and  of  the  latter  arriviug  in  a  cab 
with  thousands  of  pounds  sterling  in  bags,  much  to 
the  horror  of  the  creditor  solicitor,  who  had  hoped 
to  have  received  bank-notes,  and  now  had  the 
labor  of  counting  out  the  gold. 

When  payment  is  accepted  by  check,  bill  of  ex- 
change, or  promissory  note,  it  "  may  be  absolute  or 
conditional,  the  strong  presumption  being  in  favor 
of  conditional  payment."  (Chalmers's  Bills  of  Ex- 
change, 4th  ed.,  p.  305).  The  meaning  of  "condi- 
tional "  is  that  it  will  be  treated  as  payment  only  if 
honored ;  if  dishonored  the  debt  revives.  A  person 
who  accepts  a  check  instead  of  cash  in  payment  of 
a  debt  due  to  himself  has  a  perfect  right  to  run  the 
risk  of  its  being  dishonored  and  the  debtor's  having 
disappeared,  but  when  the  acceptor  is  only  an  agent, 
a  question  of  his  liability  to  his  principal  arises.  In 
some  cases  a  check  is  recognized  as  a  proper  form 
of  payment.  For  instance,  in  Farrer  v.  Lacy,  Hart- 
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laud  &  Co.,  53  L.  T.  Rep.  N.  8.  515;  31  Ch.  Div. 
42,  the  Court  of  Appeal  decided  that  the  custom  of 
auctioneers  to  accept  checks,  instead  of  cash,  in 
payment  of  deposits  on  sales,  is' reasonable.  "If," 
said  Lord  Justice  Baggallay,  "persons  intending  to 
purchase  property  were  compelled  to  go  with  all  the 
cash  in  their  pockets,  it  would  be  almost  impossible 
to  conduct  large  sales  by  auction."  "Mr.  Lock," 
said  Lord  Bowen  (then  Lord  Justice),  ;'  referred  us  to 
the  well-known  proposition  that  an  agent  to  receive 
money  must  not  take  payment  by  check.  It  is  an 
identical  proposition  that  an  agent  to  receive  a  bird 
in  the  hand  must  not  accept  a  bird  in  the  bush. 
The  question  is  whether  the  conduct  of  the  plaintiff 
was  reasonable  in  the  case  of  a  person  who  was  act- 
ing in  the  interests  of  another.  Is  it  an  unreason- 
able practice  —  to  say  nothing  of  custom  —  to  allow 
the  auctioneer  to  take  a  check,  when  that  practice 
is  adopted  in  ninety  cases  out  of  a  hundred  )  " 

But  though  an  agent  in  the  ordinary  course  of 
business  may  receive  a  check  in  payment,  "the 
law  being  that  a  person  who  owes  money  to  an 
agent,  knowing  him  to  be  an  agent,  must  pay  in 
such  a  manner  as  to  facilitate  the  agent  in  transmit- 
ting the  mopey  so  paid  to  him  to  the  principal." 
Evans  on  Principal  and  Agent,  2d  ed.,  p.  136.  He 
cannot  do  so  in  all  cases.  In  Pape  v.  Westacott,  70 
L.  T.  Rep.  N.  S.  18;  (1894)  1  Q.  B.  272,  a  house 
agent  was  instructed  by  the  landlord  not  to  hand 
over  to  the  tenant  a  license  to  assign  until  the  latter 
hud  paid  his  arrears  of  rent.  The  tenant  gave 
the  agent  a  check  for  the  arrears  and  the  agent';! 
charges,  and  in  return  received  the  license,  bu', 
the  check  was  dishonored,  and  the  tenant  had  dis- 
appeared. It  was  held  by  the  Court  of  Appeal 
thaUJhere  was  no  such  custom  as  would  au- 
thorize the  acceptance  of  a  check  by  the  house 
agent  in  such  a  case,  and  thet  he  was  liable  to 
his  principal  for  the  amount  of  the  arrears. 
In  commercial  transactions  customary  methods 
must  be  sanctioned,  or  business  would  come  to 
a  standstill,  but  in  this  case  it  is  evident  that  the 
agent  was, to  employ  Lord  Bowen's  expressive  simile, 
accepting  a  bird  in  the  bush  instead  of  one  in  the 
hand,  and  one  that  must  have  appeared  likely  to  fly 
away,  since  he  had  allowed  his  rent  to  be  in  arrear. 
At  any  rate  an  agent  who  does  accept  a  check 
should  accept  one  which  he  can  immediately  trans- 
mit to  his  principal,  and  not  one  which  has  to  be 
paid  into  his  own  account  first,  owing  to  the  fact 
that  the  sum  payable  under  it  is  for  money  owing  to 
bim  as  well  as  for  that  payable  to  his  priucipal.  In 
Bridges  v.  Garrett  (22  L.  T.  Rep.  N.  S.  448 ;  L. 
Rep.  5  C.  P.  451),  however,  the  Court  of  Exchequer 
Chamber  justified  the  finding  of  a  jury  that  a  check 
paid  into  the  agent's  banking  account  was  payment 
to  the  principal  under  the  following  circumstances: 


The  steward  of  a  manor  appointed  the  defendant's 
attorney  as  deputy  steward  to  take  the  defendant's 
admittance.  The  defendant  subsequently  gave  the 
attorney  a  crossed  check  for  the  fine  and  the  stew- 
ard's and  attorney's  fees.  The  check  was  duly 
honored  by  the  defendant,  and  the  money  credited 
to  tho  attorney's  banking  account,  but,  the  attor- 
ney's balance  being  against  him,  his  bankers  re- 
fused to  pay  him  the  money.  The  court  thought 
that  the  jury  might  have  come  to  an  opposite  con- 
clusion, but  that  there  was  sufficient  evidence  to 
entitle  the  jury  to  find  that  the  copyholder  had  in 
paying  the  deputy  steward  paid  the  lord  his  fine. 
It  is  obvious  that  in  that  case,  cash  might  have 
shared  the  same  fate  as  the  check,  for,  if  it  bad 
been  paid  into  the  deputy  steward's  account,  it 
would  have  been  stopped  by  the  bank  and  never 
have  reached  the  lord  of  the  manor.—  Late  .Timet. 

AMENDING    NEW    JERSEY'S    CONSTITU 
TION. 

rptIE  commission  appointed  to  propose  amend- 
1  .  ments  to  the  constitution  of  New  Jersey  has 
prepared  a  report  to  be  submitted  to  the  legislature 
in  October.  The  resolutions  agreed  upon  in  July 
were  referred  to  a  committee  which  has  now  re- 
ported specific  amendments  to  be  made  to  the  con- 
stitution. The  commission  has  confined  itself  to 
the  work  it  was  appointed  to  do,  and  has  proposed 
amendments  relating  only  to  the  judicial  system. 
It  has  not  attempted  to  revise  the  whole  system, 
nor  to  do  away  with  what  is  called  "  our  cumbrous 
and  antiquated  judicial  machinery."  They  knew 
very  well  that  to  change  the  names  of  the  courts 
would  not  simplify  the  work  to  be  done,  and  that 
the  various  judicial  functions  that  must  exist  can 
be  exercised  as  quickly  and  as  well  under  the 
various  old  names  as  under  new  ones.  Not  being 
willing  to  attempt  the  actual  fusion  of  the  systems 
of  law  and  equity,  they  have  made  no  changes  in 
the  names  or  forms  of  the  courts.  They  have  kept 
the  old  names,  which  are  significant  of  the  jurisdic- 
tion and  history  of  the  courts,  and  have  directed 
their  efforts  to  the  one  thing  most  needed  in  the 
improvement  of  the  Court  of  Appeals.  It  is  pro- 
posed that  this  court  shall  no  longer  consisttof  the 
judges  of  other  courts,  with  judges  specially  ap- 
pointed, but  that  it  shall  bo  an  independent  court, 
consisting  of  a  chief  justice  and  four  associate  jus- 
tices, and  that  these  shall  be  men  learned  in  the 
law.  This  change  in  the  court  of  last  resort  is  the 
subject  of  the  principal  amendment.  There  arc 
many  others,  but  most  of  them  are  incidental  to 
this. 

The  necessary  changes  are  made  in  the  Court  of 
Pardons,  and  the  Supreme  Court,  relieved  of  appel- 
late work,  is  to  devote  itself  to  the  work  of  the  cir- 
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cuits,  and  is  to  sit  in  three  divisions  in  the  exercise 
of  its  revisory  powers  as  a  court  in  banc  and  of  its 
powers  under  the  various  prerogative  writs. 

The  first  applies  to  Article  V,  concerning  the 
executive,  and  suggests  the  attorney-general  as  a 
substitute  for  the  six  judges  of  the  Court  of  Par- 
dons, the  power  to  grant  pardons  to  be  lodged  in 
the  governor,  the  chancellor  and  the  attorney-gen- 
eral, or  any  two  of  them,  of  whom  the  governor 
shall  be  one. 

The  second  amendment  relates  to  Article  VI,  con- 
cerning the  judiciary.  The  first  section,  giving  the 
names  of  the  courts,  remains  unchanged.  The 
second  section,  relating  to  the  Court  of  Errors  and 
Appeals  and  to  the  mode  of  taking  appeals,  is  re- 
pealed and  a  new  section  is  offered.  It  declares 
that  the  court  shall  consist  of  a  chief  justice  and 
four  associate  justices,  or  any  four  of  them,  and 
that  in  case  any  of  the  judges  should  be  disqualified 
the  governor  may  designate  a  justice  of  the  Supreme 
Court  to  discharge  his  duties.  The  secretary  of 
state  is  retained  as  the  clerk  of  the  court. 

Written  opinions  are  required  of  the  courts  be- 
low on  every  error  complained  in  the  courts  of  law 
as  well  as  in  equity.  This  would  seem  to  require  a 
judge  to  give  his  reasons  in  writing  for  every  ruling 
in  the  course  of  a  trial  to  which  exception  is  taken, 
and,  if  so,  the  clause  ought  to  be  modified. 

Writs  of  error  to  the  Circuit  Courts  and  Courts 
of  Common  Pleas  and  upon  all  indictments  arc  to 
be  returned  directly  to  the  Court  of  Errors  and  Ap- 
peals. This  prevents  double  appeals  and  will  make 
the  Supreme  Court  especially  a  court  of  original 
jurisdiction,  and  will  increase  the  business  of  the 
Court  of  Errors. 

A  new  provision  of  much  importance  is  that  the 
granting  of  a  rule  to  show  cause  shall  not  be  con- 
ditioned upon  or  be  a  waiver  of  bills  of  exceptions. 
This  makes  it  the  duty  of  the  Supreme  Court  to  re- 
vise the  action  of  the  trial  judge  and  jury  and 
leaves  the  party  his  remedy  for  any  error  of  that 
court,  either  at  the  circuit  or  in  banc. 

Another  important  paragraph  will  go  far  to  do 
away  with  technical  bills  of  exceptions,  and  open 
the  way  to  a  general  appeal  in  cases  at  law.  The 
Court  of  Errors  is  required  to  hear  and  determine 
all  errors  assigned  upon  the  law  of  the  whole  case 
without  regard  to  any  defects  or  omissions  in  the 
bill  of  exceptions. 

The  provision  that  the  court  shall  decide  all  cases 
within  sixty  days,  otherwise  that  the  cases  shall  be 
re-argued,  seems  to  be  based  on  the  idea  that  the 
court  would  hasten  to  decide  a  case  in  order  to 
avoid  the  necessity  of  hearing  counsel  a  second 
time. 

The  fourth  section  of  the  judiciary  article  is 
amended  by  providing  for  two'  or  more  vice-chan- 
cellors, who  may,  under  the  direction  of  the  chancel- 


lor, separately  exercise  the  jurisdiction  of  the  court. 
It  is  still  declared  that  the  Court  of  Chancery  shall 
consist  of  a  chancellor,  and  no  provision  is  made 
for  the  appointment  of  the  vice-chancellors  by  the 
governor. 

Section  V,  relating  to  the  Supreme  and  Circuit 
Courts,  is  changed  so  as  to  provide  for  nine  or  more 
justices  of  the  Supreme  Court,  who  shall  be  ar- 
ranged into  three  or  more  divisions,  only  one  of 
which  shall  sit  in  Trenton ;  no  less  than  two  judges, 
nor  more  than  four,  to  hold  a  division.  The  Cir- 
cuit Courts  are  to  be  held  by  the  justices  of  the 
Supreme  Court  and  not  by  judges  specially  ap- 
pointed. It  will,  of  course,  be  possible  and  even 
necessary  to  assign  two  or  more  justices  to  the 
larger  circuits. 

No  justice  of  the  Supreme  Court  or  division 
thereof  is  to  sit  in  review  of  any  case  tried  or  heard 
before  him. 

The  amended  section  I  of  Article  VII.  entitled 
"Civil  Officers,"  provides  for  the  appointment  and 
terms  of  office  of  the  judges  of  all  the  courts,  ex- 
cepting only  the  appointment  of  the  vice-chancel- 
lors, and  omits  all  reference  to  justices  of  the  peace. 
Section  VII  of  Article  VI,  relating  to  justices  of 
the  peace,  is  also  omitted. — N.  J.  Law  Journal. 


PUNCTUATION  AND  THE  LAW. 

FROM  time  to  time  it  is  announced  in  correspond- 
ence from  Washington,  D.  C,  that  the  punc- 
tuation of  acts  passed  by  Congress  is  defective,  and 
the  legal  advisers  of  the  government  are  called  upon 
to  settle  the  knotty  questions  arising  from  these 
errors.  Several  instances  of  defective  punctuation 
have  been  uoted  in  the  new  Tariff  Act,  and  similar 
errors  occurred  in  the  wording  of  the  Tariff  Act  of 
1890.  None  of  the  errors  can  be  corrected  without 
a  joint  resolution  of  the  two  houses,  for  the  "  law 
print "  of  the  bill  must  be  an  exact  copy,  wording, 
spelling,  punctuation  and  every  thing  else  contained 
in  the  enrolled  bill,  which  is  the  copy  that  becomes 
a  part  of  the  archives  of  the  government. 

It  is  unfortunately  too  true  that  now,  as  in  the 
time  of  Chaucer, 

A  reader  that  pointeth  ill 

A  good  sentence  may  oft  spill. 

Those  who  have  tried  by  means  of  the  law  courts 

to  take  advantage  of  erroneous  punctuation  have 

had  their  trouble  and  bills  of  cost  for  their  pains, 

and  it  may  be  said  that  a  similar  fate  awaits  the 

person  who  may  endeavor  to  defeat  by  legal  means 

the  manifest  intent  of  the  law.     One  of  the  oldest 

legal  maxims,  as  old  as  the  law  itself  is  to  the  effect 

that  bad  grammar  does  not  vitiate  a  deed  {Mala 

grammatica  nan  vitiat  chartam),  and  in  the  eye  of 

the  law  the  same  principle  applies  in  the  case  of 
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bad  or  wrong  punctuation.  As  the  late  George 
Perkins  Marsh,  LL.  D.,  long^-epresentative  of  the 
United  States  at  the  court  of  Italy,  says  in  one  of 
his  lectures  on  the  English  language,  delivered  at 
Columbia  College  and  afterward  published  in  book 
form:  "  Mistakes  in  the  use  of  points,  as  of  all  the 
elements  of  language  written  and  spoken,  are  fre- 
quent; so  much  so,  in  fact,  that  in  the  construction 
of  private  contracts,  and  even  of  statutes,  judicial 
tribunals  do  not  much  regard  punctuation;  and 
some  eminent  jurists  have  thought  that  legislative 
enactments  and  public  documents  should  be  with- 
out it." 

Bishop,  in  his  "  Commentaries  on  Written  Laws 
and  Their  Interpretation,"  says:  "The  statutes  in 
England  are  not  punctuated  in  the  original  rolls ; 
but  more  or  less  marks  of  punctuation  appear  in 
tbem  as  printed  by  authority.  With  us  the  punc- 
tuation is  the  work  of  the  draughtsman,  the  en- 
grosser or  the  printer.  In  the  legislative  body  the 
bill  is  read  so  that  the  ear,  not  the  eye,  takes  cogni- 
zance of  it.  Therefore,  the  punctuation  is  not,  in 
either  country,  of  controlling  effect  in  the  interpre- 
tation." 

Punctuation,  in  fact,  forms  no  part  of  the  law,  as 
pointed  out  in  the  foregoing  extract — a  fact  well 
recognized  in  Great  Britain,  as  may  be  observed  in 
legal  advertisements  for  next  of  kin,  and  often  re- 
printed in  the  leading  daily  papers  here,  which  are 
noticeable  for  their  want  of  punctuation.  Some  of 
the  cases  in  the  United  States  in  which  the  above 
cited  principle  has  been  laid  down  are  Doe  v.  Mar- 
tin, 4  T.  R.  65 ;  Barrow  v.  Wadkin,  24  Bean,  326 ; 
Cushiog  v.  Worrick,  9  Gray  (Mass.),  385,  and 
Gyger's  Estate,  65  Penn.  Stat.  311.  Those  in- 
terested may  also  consult  Sedgwick  on  "Statute 
Law  "  for  further  information  on  this  subject. 

Punctuation  cannot  have  a  controlling  effect, 
but  may  be  disregarded  altogether  when  plainly 
contrary  to  the  legislative  intent,  in  which  case  the 
courts  will  repunctuate  to  give  effect  to  such  intent, 
as  decided  in  the  United  States  v.  Isham,  17  Wall. 
(U.  S.),  502,  Albright  v.  Payne,  43  Ohio  St.  15,  and 
in  Pancoast  v.  Ruffin,  1  Ohio,  385. 

The  following  extracts  are  from  some  of  the  de- 
cisions of  the  courts  on  this  interesting  question : 

1 '  Punctuation  is  a  most  fallible  standard  by  which 
to  interpret  a  writing;  it  may  be  resorted  to  when 
all  other  means  fail."  Ewing  v.  Burnet,  11  Pet. 
(U.  8.),  54. 

"Punctuation  is  no  part  of  the  statute."  Ham- 
mock v.  Farmers'  Trust  and  Loan  Company,  105  U. 
8.  71. 

"  For  the  purpose  of  arriving  at  the  true  meaning 
of  a  statute,  courts  read  with  such  stops  as  are 
manifestly  required."     United  States  v.  Lacher,  134 


U.  S.  624,  opinion  given  by  Chief  Justice  Melville 
Fuller. 

"  Punctuation  in  written  contracts  may  sometimes 
shed  light  upon  the  meaning  of  parties,  but  it  must 
never  be  allowed  to  overturn  what  seems  the  plain 
meaning  of  the  whole  contract."  Osborn  v.  Far- 
well,  87  III.  89. 

"  Punctuation  may  perhaps  be  resorted  to  when 
no  other  means  can  be  found  of  solving  an  ambiguity, 
but  not  in  cases  where  no  real  ambiguity  exists  ex- 
cept what  the  punctuation  itself  creates."  Weatherly 
v.  Mister,  89  Md.  620. 

"  The  want  of  proper  punctuation  is,  if  objection- 
able at  all,  no  more  allowable  in  vitiating  the  con- 
tract or  destroying  its  effects  than  bad  grammar, 
the  rule  against  which  is  a  maxim  of  the  law." 
White  v.  Smith,  83  Penn.  St.  186. 

From  the  writings  of  the  authorities  cited,  and 
from  the  foregoing  extracts  from  decisions,  it  will 
be  gathered  that  there  is  no  hope  for  any  litigants 
who  may  base  their  cases  solely  upon  the  erroneous 
punctuation  of  the  acts  passed  by  Congress. — Ameri- 
can Bookmaker. 


T 


THE  MADAGASCAR  QUESTION. 

HE  recent  announcement  of  the  existence  of  a 
wish  on  the  part  of  the  French  government  to 
press  for  a  settlement  of  various  outstanding  points 
at  issue  between  the  French  and  British  governments 
in  relation  to  African  territory,  and  to  Madagascar, 
seem  specially  to  call  for  the  exhibition  of  a  calm 
and  judicial  temper  from  all  those  who  discuss  in 
the  press  the  treaty  relations  of  both  governments. 
Any  serious  conflict  between  the  governments  would 
be  no  less  than  a  calamity  to  the  general  progress  of 
civilization  over  the  whole  world.  The  subjection 
of  Africa  to  civilized  government  would  necessarily 
be  retarded  to  a  degree  not  easy  to  estimate  before- 
hand. 

It  is  quite  clear  that  there  is  no  indisposition  on 
the  part  of  this  country  to  recognize  the  obligations 
which  arise  out  of  the  British  acknowledgment  of 
the  French  Protectorate  of  Madagascar.  That 
treaty  was  concluded  with  all  deliberation,  and  the 
French  surrender  of  rights  over  Zanzibar  territory 
was  expressly  agreed  to  be  an  equivalent  for  British 
surrender  of  claims  over  Madagascar.  As  regards 
the  subsequent  action  of  the  British  government  no 
possible  complaint  can  be  raised.  British  subjects, 
it  is  true,  are  accused  of  importing  arms  and  stirring 
up  revolt  among  the  Hovas,  but  governments  have 
never  yet  been  held  accountable  for  the  acts  of  iso- 
lated citizens,  over  whom  no  control  can  possibly 
be  exercised.  If  there  be  ground  for  complaint  on 
the  part  of  the  French  government,  it  must  be 
against  the  United  States,  which,  with  too  logical 
adherence  to  democratic  fallacy,  persists  in  regarding 
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the  barbarian  rulers  of  Madagascar  as  "sovereign  " 
and  "independent."  The  exequatur  of  every  British 
consul  in  Madagascar  receives  the  authorization  of 
the  French  resident;  the  United  States  officials  in- 
sist on  dealing  direct  with  the  native  rulers.  If  any 
civilized  power  can  be  said  to  have  encouraged  the 
Hova  recalcitrants,  it  must  be  the  United  States. 

It  is  tolerably  certain,  therefore,  that  in  view  of 
the  special  obligations  of  the  British  government 
towards  the  French  Protectorate  of  Madagascar,  no 
captious  questions  will  be  raised  as  to  French  action 
even  if  it  proceed  to  blockade.  The  Declaration 
of  Paris  of  1856  lays  down  that  blockades,  to  be 
binding  on  neutrals,  must  be  effective  —  that  is, 
must  be  supported  by  a  force  really  sufficient  to  pre- 
vent the  access  of  ships  to  the  blockaded  coast. 
In  the  war  of  secession  the  Federal  government  en- 
deavoured to  close  the  southern  ports  by  proclama- 
tion, but  found  that  actual  presence  of  hostile  fleets 
was  deemed  necessary  by  neutral  States  before  recog- 
nition would  be  accorded  to  so  extreme  an  exercise 
of  belligerent  rights.  In  this  case,  however,  it 
may  be  safely  assumed  that  objections  will  not  be 
raised  by  the  British  government,  although  it  will 
be  interesting  to  see  if  the  United  States  govern- 
ment will  so  far  pursue  its  policy  of  recognizing  the 
independence  of  the  Hovas  as  to  demand  the 
presence  of  the  conditions  of  an  effective  blockade 
before  acknowledging  French  belligerent  rights 
over  American  commerce.  The  volume  of  Ameri- 
can commerce  is  understood  to  rank  second  to  that 
of  British,  and  to  exceed  that  of  the  French  with 
Madagascar. —  Law  Times. 


THE  BALFOUR  CASE. 

THE  judgment  of  the  Argentine  judge  of  Salta, 
is  quite  clear  in  its  declaration  in  favor  of  the 
surrender  of  J.  S.  Balfour  to  the  British  authorities. 
Some  of  the  alleged  grounds  for  the  decision  are 
open  to  criticism.  What  precisely  is  the  meaning 
of  the  statement  in  the  judgment:  "The  British 
government  *  *  *  made  an  offer  of  reciprocity, 
and  the  National  government  in  accepting  it,  by 
virtue  of  the  agreement  of  reciprocity  contained  in 
the  treaty,  fulfilled  its  pledged  word  and  the  pre- 
cept of  the  law  ?"  The  requirement  of  reciprocity 
is  only  necessary  where  it  is  a  case  of  non-treaty  ex. 
tradition.  This  is  provided  for  in  Art.  640  of  the 
Code  of  Criminal  Procedure.  Is,  then,  the  extradi- 
tion recommended  by  the  judge  to  be  non-treaty 
extradition  ?  Because  if  the  extradition  is  to  be 
independent  of  the  treaty,  why  refer  to  the  treaty 
at  all  ?  Again,  in  non-treaty  extradition,  how  can 
it  be  said  that  there  is  reciprocity?  If  reciprocity 
means  surrender  in  precisely  analogous  circum- 
stances, then  there  is  certainly  none,  as  non-treaty 


surrender  is  illegal  in  England.  The  judge's  argu- 
ment on  the  effect  of  the  provision  of  the  Argentine 
Constitution  against  retroactive  legislation  does  not 
seem  very  conclusive.  "  To  make  a  law  retroactive 
it  must  deprive  persons  of  an  irrevocable  right  ac 
quired  by  the  pre-existing  law,"  but  the  prisoner,  on 
entering  Argentine  territory,  became  subject  to  ex- 
tradition if  there  were  reciprocity,  and  so  acquired 
no  irrevocable  right.  Several  comments  might  be 
made  on  this  statement;  one  of  the  most  obvious 
is  that  no  legal  right  can,  strictly  speaking,  be 
called  irrevocable.  An  interpretation  of  the  pro- 
visions against  ex  post  facto  legislation,  which  makes 
the  question  turn  on  whether  a  right  is  irrevocable 
or  not,  is  simply  to  render  the  whole  provision 
nugatory.  The  British  Court,  in  Clinton's  Case,  took 
the  matter-of-fact  view  that  the  provision  in  the 
United  States  Constitution  against  ex  pott  facto  leg- 
islation prevented  an  extradition  treaty  having  re- 
troactive effect.  It  will  be  interesting  to  see  what 
view  the  Supreme  Court  will  take  on  the  whole 
question ;  and,  if  the  surrender  be  confirmed,  how 
the  provision  that  the  prisoner  shall  not  receive  a 
greater  penalty  than  he  is  liable  to  in  Argentine  is 
to  be  carried  out  in  England. —  Law  Timet. 


THE  ENGLISH  CRIMINAL  BAR. 

rpHE  English  criminal  bar  is  apt  to  tempt  the  im- 
1  pecunious  and  indolent.  It  is  getting  rather 
overstocked.  Most  students  are  one  or  the  other, 
and  many  both.  Weird  stories  come  from  the  Old 
Bailey  of  crowds  of  "jejuniors"  who  settle  on  the 
soup  list  like  the  locusts  of  the  East.  Success,  un- 
doubtedly, comes  quicker,  if  at  all.  If  only  people 
who  committed  crimes  had  money,  the  criminal  bar 
would  seem  the  forensic  land  of  promise.  Unfor- 
tunately for  its  practitioners,  virtue  is  still  found 
easy  on  an  adequate  income.  This,  however,  is  not 
without  its  advantages.  A  successful  man,  to  live 
as  a  successful  man  should,  must  needs  take  more 
work  than  he  can  do,  wherein  lies  the  junior's  chance. 
The  Old  Bailey  is  the  last  resting  place  of  the  profes- 
sional devil.  On  the  other  hand,  there  is  a  quaint 
notion  abroad  that  criminal  practice  requires  no 
knowledge  of  law.  Oddly  enough  this  theory  is 
shared  by  some  who  sit  in  judgment.  It  appeals 
with  fatal  directness  to  the  many  who  hanker  after 
the  milk  and  honey  of  the  law,  but  shun  the  pre- 
liminary wanderings  in  the  arid  desert  of  its  tech- 
nicalities. 

In  choosing  a  profession  long  views  are  excusable, 
and  it  is  as  well,  without,  as  the  Americans  say, 
"borrowing  trouble,"  to  look  facts  in  the  face. 
Unless  an  appointment,  the  bar  has  little  to  offer 
old  age.  A  successful  advocate  is  like  anew  come- 
dian ;  so  long  as  his  tricks  are  fresh  he  is  in  universal 
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demand.  In  time,  unless  a  very  exceptional  man, 
he  must  make  way  for  men  with  newer  methods. 
The  best  of  us  are  like  a  barrel  organ — we  can  only 
grind  out  a  certain  number  of  tunes.  When  the 
public  get  to  know  them,  it  is  time  for  a  change  of 
street.  Happy  is  the  man  who  can  find  a  way  out 
— for  too  many  itisctdde  $ae. — The  National  Revieic. 


HIS  INFORMATION  AND  BELIEF- 

THE  following  affidavit  was  filed  in  the  Court  of 
Common  Pleas  in  Dublin  in  1822:  "And  this 
deponent  further  saith,  that  on  arriving  at  the  house 
of  the  said  defendant,  situate  in  the  county  of  Gal- 
way  aforesaid,  for  the  purpose  of  personally  serving 
him  with  the  said  writ,  he,  the  said  deponent, 
knocked  three  several  times  at  the  .outer,  commonly 
called  the  hall,  door,  but  could  not  obtain  admit- 
tance ;  whereupon  this  deponent  was  proceeding  to 
knock  a  fourth  time,  when  a  man,  to  this  deponent 
unknown,  holding  in  his  bauds  a  musket  or  blun- 
derbuss, loaded  with  balls  or  slugs,  as  this  deponent 
has  since  heard  and  verily  believes,  appeared  at  one 
of  the  upper  windows  of  the  said  house,  and  pre- 
senting said  musket  or  blunderbuss  at  this  depot: cut, 
threatened*'  that  if  said  deponent  did  not  instantly 
retire,  he  would  send  his  (the  deponent's)  soul  to 
hell,'  which  this  deponent  verily  believes  he  would 
have  done,  had  not  this  deponent  precipitately 
escaped." —  Legal  News. 


TOLD  OUT  OF  COURT. 

IT  is  related  that  Lord  Coleridge  sprang  into  emi- 
nence as  a  lawyer  by  adroitly  seizing  a  simple 
incident  while  he  was  pleading  the  cause  of  a  man 
on  trial  for  murder.  In  the  course  of  his  long  argu- 
ment, a  candle  in  the  jury  box  flickered  and  went 
out,  leaving  the  court  room  in  darkness.  He 
stopped  speaking,  and  the  silence  in  the  court  for  a 
moment  was  oppressive.  The  scene  with  its  dark 
shadows,  its  grim  faces,  the  scarlet  robes  of  the 
judge,  and  the  haggard  face  of  the  murderer,  was 
worthy  of  Rembrandt.  The  usher  replaced  the 
light,  and  Coleridge  resumed  his  address.  "Gentle- 
men of  the  jury,  you  have  a  solemn  duty,  a  very 
solemn  duty  to  discharge.  The  life  of  the  prisoner 
at  the  bar  is  in  your  hands.  You  can  take  it  —  by 
a  word.  Tou  can  extinguish  that  life  as  the  candle 
by  your  side  was  extinguished  a  moment  ago.  But 
it  is  not  in  your  power,  it  is  not  in  the  power  of 
any  of  us  —  of  any  one  in  the  court  or  out  of  it  —  to 
restore  that  life  when  once  taken,  as  that  light  has 
been  restored."  The  tone  in  which  the  words  were 
spoken,  the  cadence  of  the  voice  and  the  action  of 
the  orator,  with  the  inspiration  of  the  scene  and  the 
hour,  produced  a  thrilling  effect.  The  jury  acquit- 
ted the  prisoner,  and  Coleridge's  fortune  was  made. 
He  was  never  without  a  brief  after  that. — Kate 
FM&1*  Wathington. 


^bsivacts  at  Htjecent  gecisiorta. 

Accounting  by  guardian. — Where  a  guardian 
who  has  a  dower  interest  in  his  ward's  land  does 
not  have  his  dower  assigned,  he  is  not  entitled  to 
credit  himself  in  his  accounts  as  guardian  with  one- 
third  of  the  rent  of  such  land.  Rawson  v.  Corbett 
(III.),  37  N.  E.  Rep.  994. 

Banks — authority  op  president. — The  presi- 
dent of  a  banking  corporation  has  the  power  to  em- ' 
ploy  counsel  and  manage  the  litigation  of  the  bank, 
in  the  absence  of  any  order  of  the  board  of  directors 
depriving  him  of  such  power.  Citizens'  Nat.  Bank 
of  Kingman  v.  Berry  (Kans.),  87  Pac.  Rep.  181. 

Boundaries  —  ejectment  —  evidence. — Where 
owners  of  adjoining  lands  agree  orally  on  a  boundary 
line  betweeu  them,  but  do  not  take  possession  ac- 
cording to  the  line  so  agreed  on,  the  agreement  is 
not  conclusive,  in  ejectment,  as  to  the  location  of 
the  line.  Berghoefer  v.  Frazier  (111.),  87  N.  E. 
Rep.  914. 

Chattel  mortgage — subsequent  mortgagee. — 
A  chattel  mortgage  is  valid  without  renewal,  as 
against  a  subsequent  mortgagee  with  actual  notice, 
since  he  is  not  a  mortgage  "  in  good  faith." 
Riederer  v.  Pfaff  (U.  S.  Cir.  Ct.,  Ore.),  61  Fed. 
Rep.  872. 

Contracts  —  public  policy — pooling  railroad 
business. —  An  agreement  between  railroad  com- 
panies, by  the  terms  of  which  all  their  roads  are  to 
be  operated,  as  to  through  traffic,  as  if  "operated 
by  one  corporation  which  owned  all  of  them,"  and 
which  provides  for  an  actual  division  of  such  traffic, 
and,  where  this  is  not  done,  for  a  division  of  the 
gross  earnings  thereof,  the  obvious  purpose  being 
to  suppress  or  limit  competition,  and  to  establish 
rates  without  regard  to  their  reasonableness,  is  con- 
trary to  public  policy,  and  void.  Chicago,  M.  & 
St.  P.  Ry.  Co.  v.  Wabash,  St.  L.  &  P.  Ry.  Co.  (U.  S. 
C.  C.  of  App.),  61  Fed.  Rep.  993. 

Corporation  —  stockholders — pleading. —  In 
an  action  by  judgment  creditors  of  a  corporation 
for  the  unpaid  balances  of  stock  subscriptions,  the 
defense  that  defendant  stockholders  purchased  their 
shares  in  open  market  and  in  good  faith,  without 
notice  that  any  amount  was  unpaid  thereon,  must 
be  pleaded.  Ryan  v.  Jacques  (Cal.),  37  Pae.  Rep. 
186. 

Courts  —  jurisdiction  —  members  of  legisla- 
ture.—Where  the  Constitution  provides  that  "  the 
house  of  representatives  shall  be  judge  of  the  re- 
turns, elections,  and  qualifications  of  its  members," 
no  court  is  authorized  to  order  or  advise  the  clerk 
as  to  whose  name  shall  be  placed  upon  the  roll. 
Bingham  v.  Jewett  (N.  H.),  29  Atl.  Rep.  694. 
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Descent  and  distribution. — The  sole  distributee 
of  an  intestate,  who  does  not  allege  that  there  is  no 
administrator  and  no  creditor,  cannot  maintain  a 
bill  against  the  intestate's  agent,  who,  in  enforcing 
a  judgment  in  favor  of  the  intestate,  purchased 
lands  of  the  judgment  debtor  on  execution  sale,  and 
refuses  to  account,  whether  the  recovery  sought  be 
a  money  decree,  or  a  recovery  of  the  land,  or  an  in- 
terest therein  as  realty.  Newman  v.  Schwerin  (U. 
S.  Cir.  Ct.  of  App.),  51  Fed.  Rep.  865. 

Evidence — life  insurance. — In  an  action  on  a 
life  policy,  defendant's  medical  examiner,  who  re- 
commended insured  as  a  good  risk,  cannot  be  asked 
if  he  would  have  done  so  had  he  known  that  in- 
sured's mother,  sister,  and  two  brothers  had  died  of 
consumption.  Metropolitan  Life  Ins.  Co.  of  New 
York  v.  Anderson  (Md.),  88  Atl.  Rep.  606. 

Insurance — mutual  insurance  companies  — 
assessments. — A  policy  holder  in  a  mutual  insur- 
ance company,  who  insures  on  the  cash  plan,  is  not 
bound  by  a  by-law  making  all  members  liable  to 
future  assessments,  if  such  by-law  was  not  brought 
to  his  notice  before  the  policy  was  issued.  Given 
v.  Rettew  (Pa.),  29  Atl.  Rep.  708. 

Judgment— jurisdiction  of  State  and  Federal 
courts. — The  judgment  of  an  Indiana  court,  on  the 
appeal  of  a  railroad  company  from  the  action  of 
county  drainage  commissioners,  is  conclusive  in  re- 
spect to  the  benefits  and  damages  accruing  to  a  rail- 
road from  the  improvement  of  an  unnavigable  stream 
which  passes  under  the  track:  and  although  the 
judgment  assesses  benefits,  but  no  damages,  a  Fede- 
ral court  has  no  jurisdiction  to  enjoin  the  making 
of  the  improvement,  on  the  ground  that  the  com- 
pany is  engaged  in  interstate  commerce,  is  carrying 
the  mails,  and  that  the  use  of  the  road  will  be  inter- 
rupted, and  the  company  put  to  great  expenses  in 
rebuilding  its  bridge.  Lake  Erie  &  W.  R.  Co.  v. 
Smith  (U.  S.  Cir.  Ct.,  Ind.),  61  Fed.  Rep.  885. 

Landlord  and  tenant  —  lease  —  surety. — 
Where  a  lease  is  made  to  several  persons,  one  of 
whom  is  designated  as  A  surety,"  and  signs  as  such, 
and  all  parties  executed  it  at  the  same  time,  on  the 
same  consideration,  and  without  any  condition,  it 
is  an  original  undertaking  as  to  such  person,  so  that 
he  may  be  sued  thereon  jointly  with  the  others  for 
rent,  though  he  never  occupied  the  premises. 
Bowen  v.  Clark  (Oreg.),  37  Pac.  Rep.  74. 

Master  and  servant — injury  to  servant — 
lineman  of  electric  company. — The  liability  of  a 
master  to  a  servant  for  an  injury  received  in  his  em- 
ploy will  be  established  by  proof  that  the  injury 
was  caused  by  the  master's  willful  wrong-doing,  or 
resulted  from  his  breach  of  a  duty  owed  to  the  ser- 


vant arising  out  of  the  relation  between  them. 
Essex  County  Electric  Co.  v.  Kelly  (N.  J.),  87  N. 
E.  Rep.  427. 

Master  and  servant — vice-principals. — The 
train  dispatcher  of  a  division  who,  in  directing  the 
movements  of  two  trains  which  are  being  run  en- 
tirely on  special  orders,  makes  a  mistake,  whereby 
the  trains  collide,  is  a  vice-principal  as  to  the  fire- 
man on  the  engine  of  one  of  them,  who  is  injured 
thereby.  Hankins  v.  New  York,  L.  E.  &  W.  R. 
Co.  (N.  Y.),  87  N.  E.  Rep.  466. 

Negligence — injuries  from  electric  wires. — 
Defendant,  an  electric  light  company,  by  license 
from  the  owner,  had  a  standard  on  a  building,  which 
it  licensed  the  telephone  company  employing  plain- 
tiff to  attach  its  wires  to.  There  was  access  to  the 
standard  through  the  building.  Plaintiff  was 
ordered  by  his  company  to  attach  a  wire  to  the 
standard,  but,  instead  of  going  through  that  build- 
ing, he  went  upon  the  building  adjoining,  to  reach 
it,  and  was  injured  by  one  of  the  defendant's  wires, 
reaching  from  the  standard.  Held,  that  defendant 
was  not  liable  though  the  wire  was  not  property  in- 
sulated. Hector  v.  Boston  Electrie  Light  Co. 
(Mass.),  37  N.  E.  Rep.  778.  • 

Negligence  of  child — imputed  negligence. — 
The  negligence  of  a  parent  in  permitting  a  child  of 
tender  years  to  wander  on  a  railroad  track  cannot 
be  imputed  to  the  child,  so  as  to  bar  an  action  by 
the  child  against  the  company  for  injuries  sustained 
through  the  negligence  of  the  train  hands.  Bottoms 
v.  Seaboard  R.  Co.  (N.  Car.),  37  N.  E.  Rep.  780. 

Negligence  of  servant. —  The  act  of  the  agent 
.of  a  railroad  company,  who  also  kept  a  store  at  the 
station,  in  placing  an  open  barrel  of  salt  under  a 
warehouse  situated  beside  the  track,  and  which  be- 
longed to  a  milling  company,  though  on  the  rail- 
road's right  of  way,  is  not  the  act  of  the  railroad 
company,  so  as  to  render  them  liable  for  injuries  to 
cattle  attracted  thereby.  Berger  v.  St.  Louis,  K.  & 
N.  W.  R.  Co.  (Mo.),  27  S.  W.  Rep.  393. 

Will — nature  of  estate.  —The  first  clause  of  a 
will  read :  "I  leave  all  my  property  in  the  hands  of 
my  wife,  to  manage  to  the  best  interests  of  our 
children  and  herself."  Subsequent  clauses  gave  her 
power  to  sell  part  of  the  testator's  land,  if  necessary 
to  pay  debts,  and  provided  that  his  farm  must  not 
be  sold  while  testator's  wife  lived,  but  that  at  her 
death  it  might  be  divided  between  his  children. 
Held,  that  the  wife  took  no  trust  estate,  but  that 
upon  the  testator's  death  his  estate  vested  in  his 
heirs,  subject  to  the  power  of  the  wife  to  manage  it 
during  her  life  for  the  benefit  of  herself  and  the  chil- 
dren.    Allen  v.  McFarland  (111.),  37  N.  E.  Rep.  1006. 
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dressed  simply  to  the  Editor  of  The  Albany  Law  Joubnal 
All  letters  relating  to  advertisements,  subscriptions,  or  other 
business  nutters,  should  be  addressed  to  Thb  Albany  Law 
Joubnal  Company.]  

ON  October  16,  1894,  the  Court  of  Appeals 
of  the  State  of  New  York  handed  down  a 
decision  in  the  matter  of  the  transfer  tax  upon 
the  estate  of  Ella  S.  Hoffman,  deceased.  The 
question  was  as  to  whether  the  personalty  of 
more  than  $10,000  bequeathed  to  direct  heirs  was 
taxable  under  the  collateral  inheritance  tax  law 
of  1892,  where  each  of  the  beneficiaries  received 
$10,000  or  less.  Prior  to  the  enactment  of  the 
law  of  1892  the  question  was  determined  by 
the  Court  of  Appeals  in  the  Matter  of  Cager, 
in  N.  Y.  344;  In  re  Howe,  112  id.  100.  In 
the  first  case  Judge  Ruger  said  that  the  tax  was 
upon  the  individual,  and  in  the  second  Judge 
Danforth  explained  that  the  scope  of  the  enact- 
ment of  the  law  was  to  tax  shares  passing  to 
their  recipients;  and  that  the  word  "estate, "to 
which  the  limitation  of  $500  was  attached,  must 
necessarily  mean  the  estate  by  the  particular 
successor,  and  not  that  of  the  testator  or  intes- 
tate upon  which,  as  such,  and  in  the  aggregate, 
no  tax  was  imposed.  Again,  in  the  Matter  of 
the  Estate  of  Swift,  137  N.  Y.  77,  Judge  Gray 
expressed  his  own  doubts  as  to  the  true  nature 
of  the  tax,  but  declared  the  judgment  of  the 
court  to  be  that  it  was  a  tax  upon  the  rights  of 
succession  under  a  will,  or  by  devolution  in  case 
of  intestacy;  and  the  doctrine  was  confirmed 
and  followed  in  the  opinion  of  Judge  Bartlett, 
dealing  with  a  legacy  given  to  the  United  States. 
The  general  doctrine  before  the  enactment  of 
the  law  of  1892  was,  that  the  tax  was  upon  the 
estate  received  by  the  beneficiary  under  the  will, 
and  by  devolution  in  case  of  intestacy.  The 
surrogate  of  New  York  county  held  that  under 
the  new  law  of  1892  the  estate  given  to  each 
beneficiary  was  not  subject  to  the  tax,  but  that 
the  total  amount  passing  from  the  testator  or 
intestate  was  liable  to  a  tax  which  was  deter- 
mined as  to  its  amount  by  the  provisions  of  the 
law  which  determined  how  much  the  tax  should 
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be,  whether  the  property  descended  to  persons 
related  or  not  related  to  the  testator  or  intes- 
tate.   The  act  of  1892  was  a  revision  of  the 
whole  law  on  the  subject.     It  was  passed  pre- 
sumably with  the  full  knowledge  of  the  deter- 
minations which  had  been  made  by  the  Court 
of  Appeals,  and  may  have  been  passed  with  an 
idea  of  changing  the  effect  of  the  law  as  laid 
down  by  that  court.     The  material  changes  of 
the  language  in  section  22  is:  "The  words  'es- 
tate '  and  '  property,'  as  used  in  this  act,  shall  be 
taken  to  mean  the  property  or  interest  therein 
of  the  testator,  intestate,  grantor,  bargainer,  or 
vendor  passing  or  transferred  to  those  not  spe- 
cifically exempted  from  the  provisions  of  this 
act,  and  not  as  the  property  or  interest  therein 
passing  or  transferred   to  individual  legatees, 
devisees,  heirs,  next  of  kin,  grantees,  donees, 
or  vendees.     *    *     *     The  word  '  transfer,'  as 
used  in  this  act,  shall  be  taken  'to  include  the 
passing  of  property,  or  any  interest  therein,  in 
possession  or  enjoyment,  present  or  future,  by 
inheritance,   descent,   devise,   bequest,    grant, 
deed,  bargain,  sale  or  gift,  in  the  manner  herein 
prescribed."     It  will  be  observed  that  the  idea 
of  the  lawmaker  is  explained  by  declaring  not 
only  what  the  words  "estate  "  and  "property," 
as  used  in  this  act,  shall  mean,  but  also  what 
they  shall  not  mean,  and  the  negation  is  a  de- 
nial in  terms  of  the  precise  construction  which 
the  court  had  previously  adopted  in  determin- 
ing what  was  meant  by  the  word  "  estate,"  when 
used  ambiguously  and  without  qualifying  words, 
as  it  was  used  in  connection  with  limitations  of 
value.     In  considering  the  subject  Judge  Finch 
says:  "I  recall  that  I  have  somewhere  spoken 
of  the  danger  of  legal  definitions,  because  al- 
most always  certain  to  prove  incomplete  and 
inaccurate,  and  those  referred  to  are  now  relied 
upon  and  used  to  overturn  and  utterly  reverse 
the  whole  scope  and  theory  of  the  act  as  de- 
scribed  in   our  decisions;    for  the    appellant 
claims  that  by  force  of  those  definitions  the  tax 
is  no  longer  upon  the  shares  of  individuals  or 
their  right  of  succession,  but  upon  the  property 
of  the  decedent  in  the  hands  of  his  executors  or 
administrators.      It  would  have  been    easy  to 
have  said  that  such  a  reversal  of  our  theory  of 
the  tax  had  been  intended;  but  all  through  the 
act  it  is  persistently  declared  that  the  tax  is  im- 
posed, not  upon  the  property  of  the  decedent, 
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but  upon  the  transfer  of  that  property  to  per- 
sons not  exempt  from  taxation.  It  was  useless 
upon  this  point  to  define  the  word  "estate," 
for  it  does  not  appear  at  all  in  the  first  two  sec- 
tions which  impose  the  tax.  But  the  definition 
of  the  word  "  property,"  as  being  the  aggregate 
transfer  to  the  aggregated  taxable  transferees, 
cannot  be  applied  to  those  sections'  generally 
without  involving  the  statute  in  contradictions 
and  utter  confusion,  for  the  aggregate  transfer 
is  clearly  not  taxed  as  such;  it  is  constantly  dis- 
tributed into  the  separate  transfers  bearing  dif- 
ferent rates  of  taxation,  chargeable  severally 
against  the  several  transferees,  each  made  per- 
sonally liable  for  his  own  tax.  and  that  to  be 
collected  by  executors  and  administrators  sev- 
erally and  in  due  proportions  out  of  the  shares 
of  each.  The  whole  law  is  full  of  this  distinc- 
tion, provides  for  it  in  every  direction,  and 
would  be  a  discord  of  difficult  explanation  if 
we  applied  the  definition  generally.  Nothing, 
therefore,  in  these  definitions  can  be  permitted 
to  touch  our  general  doctrine  of  the  nature  of 
the  tax.  But  what,  then,  do  they  touch,  and 
what  purpose  do  they  subserve  ?  We  must  look 
for  some  place  in  the  act  where  the  word  "  prop- 
erty "  is  used  by  itself,  and  to  some  extent  am- 
biguously, and,  therefore,  needs  the  help  of  a 
definition.  We  find  such  a  possible  place  in 
section  2,  where  the  phrase  is,  "  unless  it  is  per- 
sonal property  of  the  value  of  ten  thousand  dol- 
lars or  more."  That  may  mean  the  aggregate 
value  of  all  the  property  transferred  to  taxable 
persons,  or  the  separate  value  of  each  several 
transfer.  We  had  said  that  it  meant  the  latter, 
but  now  comes  the  Legislature  declaring  that 
the  word  "  property  "  shall  mean  what  passes  to 
those  not  exempted,  and  not  what  passes  to  in- 
dividual transferees.  While  the  prohibition 
cannot  apply  to  the  general  theory  of  the  tax, 
it  can  apply  to  this  description  of  a  specific 
limitation.  We  had  said  it  related  to  the  prop- 
erty of  individual  transferees,  but  that  construc- 
tion section  22  was  intended  to  forbid  and  to 
prevent.  If  it  does  not  mean  that,  we  are  un- 
able to  perceive  any  office  it  can  perform,  or 
any  useful  purpose  it  can  subserve.  That  ef- 
fect, we  think,  we  are  bound  to  give  it,  since 
we  can  do  so  without  disturbing  the  scope  of 
the  act,  and  in  view  of  the  legal  situation  which 
existed  and  the  possible  evil  which  it  was  thought 
prudent  to  prevent.    The  effect  of  this  decision 


will  be  'to  turn  a  large  amount  of  money  into 
the  State  treasury,  as  hundreds  of  cases  are 
now  pending,  and  surrogates  have  been  inclined 
since  the  passage  of  the  law  in  1892  to  follow 
the  decisions  made  prior  to  the  enactment  of  the 
law  of  1892,  and  to  impose  a  tax  upon  the  es- 
tate which  passed  to  the  beneficiary. 


The  Court  of  Appeals  has  handed  down  a 
decision  in  relation  to  the  Cornell  College  case, 
so  called,  and  which  will  probably  be  of  much 
interest  to  lawyers  and  students  of  law.  The 
case  grew  out  of  the  conduct  of  certain  students 
of  Cornell  University  on  the  20th  day  of  Feb- 
ruary, 1894.  The  freshmen  class  of  the  col- 
lege were  holding  a  banquet,  and  the  sopho- 
more class  conspired  to  disturb  the  banquet  by 
that  new  form  of  outrage  or  annoyance  called 
"  hazing,"  which  constitutes  such  a  great  re- 
proach to  college  life  and  is  so  disgraceful  to 
all  who  participate  in  it.  In  any  event,  while 
the  banquet  was  in  progress,  a  quantity  of  chlo- 
rine gas  of  such  poisonous  power  was  injected 
into  the  dining  hall  and  the  adjoining  kitchen 
that  it  caused  the  death  of  a  colored  servant  in 
the  kitchen,  and  many  of  the  students  attend- 
ing the  banquet  were  also  seriously  affected  by  it. 
The  grand  jury  was  instructed  to  institute  in- 
quiry with  the  view  of  ascertaining  the  person 
or  persons  who  were  responsible  for  the  offense, 
and  the  relator  in  this  case  was  subpoenaed  as 
a  witness.  The  district  attorney  appeared  be- 
fore the  grand  jury  and  participated  in  the  ex- 
amination of  the  witness,  and  during  the  ex- 
amination the  questions  which  the  relator 
declined  to  answer  were  propounded  to  him. 
The  court  convicted  the  relator  summarily  as 
for  contempt  "  committed  in  the  immediate 
view  and  presence  of  the  court"  upon  the  state- 
ment as  to  what  occurred  in  the  grand  jury 
room,  which  was  made  by  the  district  attorney, 
and  without  any  further  judicial  inquiry  as  to 
the  facts.  It  appeared  that  the  witness  was 
pressed  by  the  district  attorney  to  answer  the 
questions,  and  having  Deen  brought  before  the 
court  during  the  progress  of  the  examination, 
was  in  substance  instructed  that  the  questions 
were  of  such  a  character  that  he  was  bound  to 
answer.  He  testified  in  the  broadest  terms  as 
to  the  questions  propounded  to  him  that  he  had 
no  part  in  the  transaction  on  the  evening  of  the 
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banquet,  and  which  was  the  subject  of  the  in- 
quiry. One  of  the  questions  was  as  to  who  was 
his  roommate.  He  replied,  "  I  wish  to  throw 
myself  upon  my  privilege,  and  decline  to  give 
evidence,  on  the  ground  that  my  answer  may 
tend  to  criminate  me."  After  he  was  brought 
into  court,  and  after  consultation  with  the  pre- 
siding judge,  he  returned  to  the  grand  jury 
room  and  testified  as  to  his  roommate.  He  was 
then  asked  further  questions  having  relation  to 
the  transaction  on  the  evening  of  the  banquet, 
but  none  of  them  gave  the  information  sought 
to  be  obtained  by  the  questions  which  he  had 
declined  to  answer.  The  question,  ot  course, 
was  simply  as  to  whether  the  relator  was 
guilty  of  such  conduct  as  to  subject  him  to  the 
power  of  the  court  to  punish  for  contempt,  or 
was  simply  exercising  the  right  secured  to  him 
by  law.  In  relation  to  this  question,  Judge 
O'Brien,  in  writing  the  opinion,  says:  "After 
the  Constitution  of  the  United  States  had  been 
adopted,  it  was  deemed  important  to  add  to  it 
several  amendments,  and  one  of  them  (art.  5) 
provides,  among  other  things,  that  no  person 
'  shall  be  compelled,  in  any  criminal  case,  to  be 
a  witness  against  himself.'  It  is  also  incorpo- 
rated in  the  Constitution  of  the  State  of  New 
York  (art.  1,  §  6),  and  more  recently  into  the 
Codes  of  Civil  and  Criminal  Procedure  (Code 
Civ.  Proc,  §  37;  Code  Crim.  Proo,  §  10). 
These  constitutional  and  statutory  provisions 
have  long  been  regarded  safeguards  of  civil  lib- 
erty, quite  as  important  as  the  writ  of  habeas 
corpus  or  any  of  the  other  fundamental  guaran- 
ties for  the  protection  of  personal  rights.  Un- 
der these  constitutional  and  statutory  provi- 
sions, Judge  O'Brien  holds  that  the  provisions 
of  the  law  should  be  applied  in  a  broad  and  lib- 
eral spirit  in  order  to  secure  to  the  individual 
that  immunity  from  every  species  of  self-accu- 
sation implied  in  the  brief  but  comprehensive 
language  in  which  they  are  expressed.  This 
doctrine  has  been  followed  in  the  cases  of 
Counselman  v.  Hitchcock,  124  U.  S.  547; 
Emery  Case,  106  Mass.  172;  State  v.  Newell, 
58  N.  H.  314;  Minters  v.  People,  139  111.  363; 
People  v.  Mather,  4  Wend.  230;  People  v. 
Hackney,  24  N.  Y.  84;  People  v.  Sharp,  107 
id.  407;  1  Burr's  Trial,  245.  In  the  latter  case 
Chief  Justice  Marshall,  on  the  trial  of  Aaron 
Burr,  said:  "Many  links  frequently  compose 
the  chain  of  testimony  which  is  necessary  to 


convict  an  individual  of  crime.  It  appears  to 
the  court  to  be  the  true  sense  of  the  rule  that 
no  witness  is  compelled  to  furnish  any  one  of 
them  against  himself.  It  is  certainly  not  only 
a  possible,  but  a  probable,  case,  that  a  witness, 
by  disclosing  a  single  fact,  may  complete  the 
testimony  against  himself,  and  to  a  very  effect- 
ual purpose  accuse  himself  as  entirely  as  he 
would  by  stating  every  circumstance  which 
would  be  required  for  his  conviction.  That 
fact  of  itself  would  be  unavailing,  but  all  other 
facts  without  it  would  be  insufficient.  While 
that  remains  concealed  in  his  own  bosom  he  is 
safe,  but  draw  it  from  thence  and  he  is  exposed 
to  a  prosecution.  The  rule  that  declares  that 
no  man  is  compellable  to  accuse  himself  would 
most  obviously  be  infringed  by  compelling  a 
witness  to  disclose  a  fact  of  this  description." 
From  the  decision  above  given  the  Court  of 
Appeals  determined  that  the  relator  was  not 
guilty  of  contempt,  but  it  does  not  determine 
as  to  whether,  under  the  circumstances,  if  any 
contempt  had  been  committed,  whether  it  had 
taken  place  in  ■  the  presence  and  view  of  the 
court. 

The  United  States  Circuit  Court  of  Appeals 
has  recently  handed  down  a  decision  in  the  case 
of  the  Sutton  Manufacturing  Company  against 
William  B.  Hutchinson,  assignee  and  trustee  of 
the  Hopper  Lumber  and  Manufacturing  Com- 
pany. The  question  arose  as  to  whether  a 
solvent  corporation,  if  not  forbidden  by  its 
charter,  may  mortgage  its  property  to  secure 
the  performance  of  an  obligation  assumed  before 
or  at  the  time  of  the  execution  of  the  mortgage. 
The  present  suit  is  brought  by  Hutchinson,  as 
assignee,  under  a  deed  of  assignment,  to  obtain 
a  decree  to  declare  the  mortgage  void  as  to  him 
and  the  general  creditors,  in  which  event  the 
property  embraced  by  it  would  belong  to  him 
for  administration  under  that  deed.  The  court 
holds  that  the  property  of  a  private  corporation 
is  not  charged  by  law  with  any  direct  trust  or 
specific  lien  in  favor  of  general  creditors.  Any 
such  corporation,  so  long  as  it  is  in  the  active 
exercise  of  its  functions,  may,  if  not  restrained 
by  charter  or  statute,  exercise  its  full  dominion 
and  control  over  his  property.  But  when  it 
becomes  insolvent,  and  has  no  purpose  of  con- 
tinuing business,  the  power  to  sell,  dispose  of 
and  transfer  its  estate  is  not  altogether  without 
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limitation.  In  the  case  of  Curran  v.  State  of 
Arkansas,  15  How.  307,  the  Supreme  Court  of 
the  United  States  holds  that  the  assets  of  an 
insolvent  banking  corporation  "  are  a  fund  for 
the  payment  of  its  debts."  If  they  are  held  by 
the  corporation  itself,  and  so  invested  as  to  be 
the  subject  of  legal  process,  they  may  be  lev- 
ied on  by  such  process.  If  they  have  been 
distributed  among  stockholders  or  gone  into 
the  hands  of  other  than  bona  fide  creditors 
or  purchasers,  leaving  debts  of  the  corporation 
unpaid,  such  holders  take  the  property  charged 
with  the  trust  in  favor  of  the  creditors,  which 
a  court  of  equity  will  enforce  and  compel  the 
application  of  the  property  to  the  satisfaction  of 
their  debts."  The  same  principle  has  been  held 
in  Drury  v.  Cross,  7  Wall.  299.  In  what  cases 
where  the  subject  is  uncontrolled  by  legislation 
can  such  preference  or  priority  be  legally  given 
by  a  corporation  ?  Under  two  circumstances. 
Undoubtedly  a  corporation  which  is  solvent,  if 
not  forbidden  by  its  charter,  may  mortgage  its 
property  to  secure  the  performance  of  obliga- 
tions assumed  before  or  at  the  time  of  the  ex- 
ecution of  the  mortgage.  So  a  mortgage  ex- 
ecuted by  a  corporation  whose  debts  exceed  its 
assets  to  secure  a  liability  incurred  by  it  or  on 
its  behalf,  will  be  sustained  if  it  appears  to  have 
been  given  in  good  faith  to  keep  the  corpora- 
tion upon  its  feet  and  enable  it  to  continue  the 
prosecution  of  its  business.  The  court  there- 
fore laid  down  the  above  proposition  that  a 
solvent  corporation  may  mortgage  its  property 
to  secure  the  performance  of  an  obligation  as- 
sumed before  or  at  the  time  of  the  execution 
of  the  mortgage  if  it  is  not  forbidden  by  its 
charter  or  by  general  statute.  But  an  insolvent 
corporation  having  no  expectation  of  continuing 
business  and  recognizing  its  financial  embarrass- 
ments as  too  serious  to  be  overcome,  cannot 
mortgage  its  property  to  secure  a  debt  though 
previously  incurred  by  one  of  its  directors  or  in 
a  general  assignment  of  all  of  its  property  by 
which  a  preference  is  given. 


In  Pirn  v.  City  of  St.  Louis,  Supreme  Court 
of  Missouri,  it  was  held  that,  where  adverse 
possession  begins  in  the  life-time  of  the  an- 
cestor, the  statute  continues  to  run  against  an 
heir  who  is  &feme  covert  at  the  time  of  the  an- 
cestor's death. 


WHO  ARE  ENTITLED  TO  HOLD  LAND& 

(Copyright  reterved  by  the  author.) 

Skc.  1.  Introduction. 

2.  Aliens  holding  land. 
8.  Same  —  Federal  regulations  and  State  stat- 
utes. 
4.  Alien  can  hold  until  "  office  found." 
6.  Same  —  Same  —  Statutory  regulations. 

6.  Non-resident  aliens  —  Iowa  doctrine. 

7.  Same  —  Kentucky  statute. 

8.  Same  —  New  York  statute. 

9.  Children  of  resident  aliens. 

10.  Same  —  Devisee  born  after  death  of  alien. 

11.  Same  —  Subsequent  naturalization  does  not 

avail. 

12.  Who  are  aliens  —  Indiana  doctrine. 
18.  Same  —  Texas  rule. 

14.  Alien  beneficiaries  of  trust 

15.  Same  —  Bequest  converted  into  money. 

16.  Same  —  Secret  trust  avoidable. 

17.  Defeasible  estate  of  alien. 

18.  Same  —  California  constitution  and  code. 

19.  Same  — Texas  statutes. 

20.  Alien  widow  and  children  —  Holding  by 

devise. 

21.  Same  —  Foreign-born    children  —  double 

allegiance. 

22.  Same  —  Alien  widow. 

28.  Same  —  Subsequent  naturalization. 

24.  Curtesy  and  dower. 

25.  Treaties  —  With  Great  Britain  —  treaty  of 

1788. 

26.  Same  —  same  —  Treaty  of  1794. 

27.  Same  —  With  Russia  1844. 

28.  Same  —  With  Wertemberg. 

29.  Corporations  as  freeholders. 

80.  Same  —  Devise  to  corporations  —  heirs  and 
devisees. 

%  1.  Introductory. — At  common  law  all  natural 
persons  born  within  the  dominion  of  the  crown  of 
England  were  capable  of  holding  freehold  estates; 
unless  they  were  attainted  of  treason  or  felony,  or 
had  incurred  the  penalty  of  the  praemunire,  for  in 
these  cases  they  were  considered  as  civilly  dead, 
and  for  that  reason  incapable  of  possessing  any  real 
property.(l)  In  this  country  there  is  no  exception 
to  the  right  to  hold  real  estate,  except  that  in  some 
States  arising  from  alienage(2)  at  common  law  even 

(1)  See  Bancroft  v.  Consen,  95  Mass.  50;  Hubs  v. 
Stevens,  51  Penn.  St.  282;  Hileman  v.  Bouslaugh, 
18  id.  844;  S.  C,  53  Am.  Dec.  474;  Harmon  v. 
James,  7  Smed.  &  M.  Ill ;  S.  C,  45  Am.  Dec.  296; 
Parker  v.  Stuckert,  2  Miles  (Penn.),  278. 

(2)  See  Apthorp  v.  Backus,  1  Kirby  (Conn.),  407 ; 
S.  C,  1  Am.  Dec.  26; .  Fox  v.  Southack,  12  Mass. 
148;   Montgomery  v.  Dorion,  7  N.  H.  475,  480. 
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an  alien  may  take  an  estate  by  the  act  of  the  parties, 
as  by  purchase  or  devise,  (1)  and  hold  the  same 
against  all  the  world  except  the  State  ;(2)  nor  can 
he  be  divested  by  the  State,  until  after  a  formal 
proceedings  on  information  filed  for  that  purpose  ;(8) 
and  until  this  is  done  he  may  take  bold,  sell  and 
convey,  and  some  courts  even  go  so  far  as  to  hold 
that  he  may  devise  the  lands  he  has  possession  of 
and  pass  a  good  title  thereto.  (4)  But  the  general 
rule  is  that  upon  the  death  of  the  alien  in  posses- 
sion of  real  property,  although  be  may  leave 
heirs  who  would  be  capable  of  taking  it  if  he  were 
a  citizen,  the  land  escheats.(3)  This  was  according 
to  the  common  rule  preventing  aliens  from  taking 
real  estate  by  descent,  or  by  operation  of  law  in  any 
respect.  (6) 


(1)  See  Wadsworth  v.  Wadsworth,  12  N.  Y.  376; 
Gouverneur's  Heini  v.  Robertson,  24  U.  8.  832;  bk. 

6  (L.  ed),  188 ;  Fairfax's  Devisee  v.  Hunter's  Lessee 
11U.S.  603,  6 19 ;  bk.  3  (L.  ed. ).  453,  458 ;  Co.  Litt.  2. 

(8)  Goodrich  v.  Russel,  42  N.  Y.  376;  Wads- 
worth v.  Wadsworth,  12  id.  876.  See  Fox  v.  South- 
ack,  12  Mass.  143;  Gouverneur's  Heirs  v.  Robert- 
son, 24  U.S.  822;  bk.  6  (L.  ed.),  488;  Fairfax's 
Devisee  v.  Hunter's  Lessee,  11  U.  S.  603,  619;  bk.  3 
(L.  ed.),  453,  458. 

(8)  People  v.  Folson,  4  Cal.  873;  Halstead  v. 
Board  Commissioners  of  Lake,  66  Ind.  863;  Elmon- 
dorff  v.  Carmicbael,  3  Litt.  72 ;  S.  C,  14  Am.  Dec. 
86;  Norris  v.  Hoyt,  18  Cal.  217;  Goodrich  v.  Rus- 
sel, 42  N.  Y.  876 ;  Heeney  v.  Brooklyn  Society,  88 
Barb.  860;  Jackson  v.  Adams,  7  Wend.  867.  "Of- 
fice found"  is  the  technical  name  of  the  former 
proceedings  referred  to.  Moars  v.  White,  5  Johns. 
Ch.  360,  365;  Vermont  v.  Boston  R.  Co.,  25  Vt.433; 
Cross  v.  De  Valle,  68  U.  8.  6;  S.  C,  bk.  17  (L.  ed.), 
615;  3B1.  Com.  268. 

(4)  Ramires  v.  Kent,  2  Cal.  598,  560;  see  Murray 
v.  Kelly,  27  Ind.  42;  State  v.  Beackmo,  8  Blackf. 
(Ind.)  246;  Greenbeld  v.  Stanfortb,  21  Iowa,  595; 
Purzcell  v.  Smidt.  21  id.  540;  McCreery  v.  Allender, 
4  Harr.  &  McH.  (Md.)  409,  412;  Scanlanv.  Wright, 
80  Mass.  523,  629;  Fox  v.  Southack,  12  id.  143; 
Sheafe  v.  O'Neil,  1  id.  256;  Montgomery  v.  Dovion, 

7  N.  H.  475,  480. 

(5)  Slater  v.  Nason,  32  Mass.  845,  849;  Maynard 
v.  Maynard,  36  Hun,  227,  230;  Moars  v.  White,  6 
Johns.  Cb.  860,  865 ;  Rubeck  v.  Gardner,  7  Watts, 
455,  468. 

(6)  Montgomery  v.  Dovion,  7  N.  H.  475,  480; 
People  v.  Conklin,  2  Hill,  67,  69;  Blight's  Lessee  v. 
Rochester,  20  U.  S.  585,  544;  bk.  5  (L.  ed.),  516; 
Dawson  v.  Godfrey,  8  U.  8.  821,  322;  bk.2  (L.  ed.), 
634;  Moars  v.  White,  6  Johns.  Cb.  860,  365;  Mar- 
shall v.  Conrad,  5  Call.  864,  102;  Orr  v.  Hodgson, 
17  U.  S.  453;  bk.  4  (L.  ed.),  402.  Compare  Rhien 
v.  Robbins,  20  la.  45. 


§  2.  Aliens  holding  land. — At  common  law  all  per- 
sons born  in  a  strange  country,  under  the  obedience 
to  a  Btrange  prince,  and  out  of  the  lineage  of  the 
King,  were  incapable  of  taking  or  holding  freehold 
estate  for  their  own  benefit,  unless,  they  were  natu- 
ralized by  act  of  Parliament  or-taade  citizens  by 
letters-patent.(7)  Blackstone  says,  that  though  an 
alien  may  take  real  estate  by  purchase,  yet  he  can- 
not by  descent,  by  dower  or  by  the  curtesy,  (8) 
which,  are  the  acts  of  the  law(9)  for  the  law  giveth 
the  alien  nothing.  Though  an  alien  may  purchase 
land  or  take  it  by  devise,  yet  he  is  exposed  to  the 
danger  of  being  divested  of  the  fee  and  of  having 
the  land  forfeited  to  the  State  upon  an  inquest  of 
office  found. (10) 

In  this  country  an  alien  cannot  take  lands  by  act 
of  law  or  by  descent  nor  transmit  tbem  to  others  as 
his  heirs,  by  the  common  law,(ll)  for  he  has  no  in- 
heritable blood,  (12)  but  a  great  change  has  taken 

(7)  State  v.  Beackmo,  8  Blackf.  246;  1  Inst.  2b. 

(8)  See  post,  $  23. 

(9)  2  Bl.  Com.  249. 

(10)  2  Kent's  Com.  (13th  ed.)  58. 

(1 1)  Siemssen  v.  Bofer,  6  Cal.  250;  Huddleston  v. 
Lazenby,  1  Ind.  234;  Doe  v.  Lazenby,  1  Smith,  203, 
284;  Greenheld  v.  Stanforth,  21  Iowa,  595;  Purz- 
cell v.  Smidt,  id.  640;  Rhien  v.  Bobbins,  20  id.  45; 
Stemple  v.  Herminghouser,  3  id.  408 ;  Yeaker  v. 
Yeaker,  4  Mete.  33;  White  v.  White,  2  id.  185; 
Farrar  v.  Dean,  24  Mo.  16;  Marx  v.  McGlynn,  88 
N.  Y.  358;  Heeney  v.  Brooklyn  Society,  33  Barb. 
360;  Beck  v.  McGillis,  9  id.  35;  Brown  v.  Sprague, 
5  Den.  545;  Moars  v.  White,  6  Johns.  Ch.  360,  865; 
Jackson  v.  Lunn,  8  Johns.  Cas.  109;  Copeland  v. 
Sauls,  1  Jones  (N.  C),  L.  70 ;  Sellegast  v.  Schrimpf, 
35  Tex.  823;  Heirs  of  Clay  v.  Clay,  26  id.  24,  84; 
Hardie  v.  Deleon,  5  id.  211;  State  v.  Boston  C.  M. 
It.  Co..  25  Vt.  438;  Sullivan  v.  Burnett,  105  U.  S. 
384;  bk.  26  (L.  ed.),  1124;  Orr  v.  Hodgson,  17  U.  8. 
453;  bk.  4  (Led.);  Cross  ▼.  De  Valle,  1  Cliff  C.  C. 
282;  Hammekin  v.  Clayton,  2  Woods  C.  C.  836. 
Foreigners  can  hold  property  in  the  territories,  and 
may  inherit  it  in  the  absence  of  legislation  upon  this 
subject.  People  v.  Folsom,  5  Cal.  873.  See,  also, 
Beard  v.  Federy,  70  U.  8.  478;  bk.  18  (L.  ed.),  88. 
The  law  existing  at  the  time  of  descent  cast  governs 
the  right  of  aliens  to  inherit  realty.  Pilla  v.  Ger- 
man School  Assoc,  23  Fed.  Rep.  700. 

(12)  Elmendorff  v.  Carmichael,  8  Litt.  472;  S.  C, 
14  Am.  Dec.  86;  Monroe  v.  Merchant,  28N.Y.  915; 
McCarthy  v.  Marsh,  5  id.  268,  274 ;  McGregor  v. 
Comstock,  3  id.  408,  414 ;  Moaers  v.  White,  6  Johns. 
Ch.  860,  865;  Orser  v.  Hoag,  3  Hill,  79;  People  v. 
Conklin,  2  id.  71 ;  Redpath  v.  Rich.  8  Sandf.  79, 81 ; 
Lynch  v.  Clarke,  1  Sandf.  Ch.  688;  Jackson  v. 
Fitz  Simmons,  10  Wend.  9;  S.  C,  24  Am.  Dec.  198; 
Orr  v.  Hodgson,  17  U.  S.  453;  bk.  4  (L.  ed.),  618. 
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place  in  recent  years,  both  in  England(l)  and 
America,  in  the  direction  of  obliterating  all  dis- 
tinction between  citizens  and  aliens  in  the  owner- 
ship of  property.  In  the  various  territories(2)  and 
in  the  District  of  Columbia(S)  foreigners  can  hold 
property,  and  may  inherit,  in  the  absence  of  legis- 
lation on  the  8ubject.(4)  Where  there  are  statutes 
existing  at  the  time  of  the  descent  cast  these  statutes 
govern  the  right  of  aliens  to  inherit  realty.  (5) 

§8.  Same — Federal  regulations  and  State  statutist. — 
Congress  has  exercised  the  power  conferred  by  the 
Federal  Constitution  and  established  a  uniform  rule 
of  naturalization  which  prevails  throughout  all  the 
States  and  Territories,  yet  each  State  has  the  un- 
doubted right  to  enact  laws  regulating  the  descent 
of,  and  successions  to,  property  within  its  limits, 
and  consequently  to  permit  or  prevent  aliens  from 
holding  or  inheriting  lands.  (6)  Such  statutes  have 
been  passed  in  Alabama,  (7)  Arkansas,  (8)  Cali- 
fornia,^) Colorado,(10)  Connecticut,  (11)  Flor- 
ida,^) Georgia,(18)  IUinois,(14)  Indiana,(15) 
Iowa,(16)    Kansas,(17)    Eentucky,(18)    Maino,(19) 


14, 


(1)  The  Naturalization  Act  of  83  Vict.,  chap. 
§  2. 

(2)  People  v.  Folsom,  5  Cal.  373.  See,  also, 
Beard  v.  Federy,  70  U.  8.  478;  bk.  18  (L.  ed.),  88. 

(3)  8ee  De  Geofroy  v.  Riggs,  133  U.  8.  258;  bk. 
33  (L.  ed.),  642;  10  Sup.  Ct.  Rep.  259;  17  Wash. 
L.  Rep.  438. 

(4)  People  v.  Folsom,  6  Cal.  373. 

(5)  Pilla  v.  German  School  Assoc,  23  Fed.  Rep. 
700. 

(6)  Ethridge  v.  Maleinphre,  18  Ala.  565. 

(7)  Ala.  Code,  1886,  §  1914.  See  Harley  v.  State, 
40  Ala.  698;  Ethridge  v.  Maleinphre,  18  id.  565; 
Congregational  Church  v.  Morris,  8  id.  182. 

(8)  Ark.  Dig.  1884,  232  et  seq. 

(9)  Cal.  Civ.  Code,  §§  671,  672.  Under  this 
statute  property  must  be  claimed  within  five  years 
or  it  escheats.  See  State  v.  Smith,  70  Cal.  153 ;  S. 
C,  12  Pac.  Rep.  121. 

(10)  Col.  Gen.  St.  1888,  p.  182,  §  61. 

(11)  Conn.  Gen.  St.  1888,  §  15. 

(12)  Fla.  Dig.  1881,  p.  470,  §  7. 
(18)  Ga.  Code  1882,  §  1661. 

(14)  Starr  &  Cur.  Ann.  St.  1885,  p.  364,  chap.  6, 
pars.  1,  2. 

(15)  Ind.  R.  S.  1881,  §2967.  See  Murray  v.  Keyyy, 
27  Ind.  42. 

(16)  Iowa  Rev.  Code,  1886,  §  1008.  See  Re  Gill's 
Estate,  79  Iowa,  296;  S.  C,  44  N.  W.  Rep.  553;  9 
L.  R.  A.  126;  Erogan  v.  Kenny,  15  Iowa,  242. 

(17)  Kans.  Const.  1859,  Bill  of  Rights,  §17;  Eans. 
Comp.  L,  1885,  p.  50,  §  99. 

(18)  Ky.  Gen.  St.  1883,  p.  191,  §  1.  By  this  stat- 
ute aliens  can  inherit  after  declaring  their  intention 
to  become  citizens  of  the  United  States.  See  Eus- 
tache  v.  Rodaquest,  11  Bush.  (1874)  42;  White  v. 
White,  2  Mete.  185. 

(19)  Me.  R.  8.  1883,  p.  604,  §  2. 


Maryland,  (20)  Massachusetts,  (21)  Michi- 
gan, (22)  Minnesota,  (23)  Mississippi,  (24)  Mis- 
souri,^) Montana,(26)  Nebraska,(27)  Nevada,(28) 
New  Hampshire,  (29)  New  Jersey,  (30)  New 
» 

(20)  Md.  Rev.  Code,  1878,  p.  392,  §  8. 

(21)  Mass.  Pub.  8t.  1882,  p.  744,  §  1. 

(22)  Mich.  Const.  1850,  art.  18,  §  18.  Rights  and 
disabilities  of  aliens  in  Michigan  to  acquire  and  hold 
lands  in  that  State  under  the  ordinance  of  1787,  the 
treaty  with  Great  Britain  of  1794  and  the  acts  of 
Congress  and  the  statutes  of  Michigan  is  explained 
in  Crane  v.  Reeder,  21  Mich.  24. 

(23)  Minn.  Gen.  St.  1878,  p.  820,  §  41. 

(24)  Miss.  Rev.  Code,  1880,  §  1230. 

(25)  Mo.  Rev.  St.  1879,  §  825.  See  Harney  v. 
Donohoe,  97  Mo.  141;  8..C,  10  S.  W.  Rep.  191; 
Burke  v.  Adams,  80  Mo.  504;  State  v.  Eillain,  51 
id.  80;  Greenia  v.  Greenia,  14  id.  526.  The  Mis- 
souri statutes  remove  all  disabilities  of  alienage; 
consequently  an  alien  may  take  land  by  descent 
from  an  alien  in  that  State.  Burke  v.  Adams,  80 
Mo.  504.  Under  Missouri  Statute  1835,  p.  66  (Rev. 
Stat.  1845,  p.  113),  where  the  heirs  to  real  estate 
consisted  of  aliens,  one  of  them  a  resident,  and  the 
others  non-residents,  of  the  United  States,  the  resi- 
dent alien  was  the  sole  heir,  and  those  who  were 
non-residents  took  no  interest  whatever.  Harney 
v.  Donohoe,  97  Mo.  141 ;  S.  C.  10  S.  W.  Rep.  191. 

(26)  The  Organic  Act  of  Montana  Territory  of 
May  26,  1864,  doos  not  sanction  the  principle  of 
the  common  Law  which  prohibits  aliens  from  hold- 
ing real  property.  Aliens  who  have  declared  their 
intentions  can  hold  lands  in  the  Territory.  Terri- 
tory v.  Lee  (1874),  2  Mont.  124. 

(27)  Neb.  Comp.  L.  1885,  chap.  73,  §  64. 

(28)  Nev.  L.  1879,  p.  51 ;  Nev.  Gen.  St.  1885, 
§  2655.  An  exception  is  made  in  this  statute  against 
subjects  of  the  Chinese  empire.  See  State  v.  Preble, 
18  Nev.  251;  S.  C,  2  Pac.  Rep.  754;  Golden  Fleece 
Co.  v.  Cable  Co.,  12  Nev.  812.  The  Nevada  Con- 
stitution gives  to  foreigners,  on  becoming  "bona  fide 
residents,  the  rights  of  citizens  as  to  property,  etc. 
Under  this  provision  a  subject  of  the  Chinese  em- 
pire, if  a  bona  fide  resident,  may  locate  and  pur- 
chase public  lands  of  the  State.  State  v.  Preble,  18 
Nev.  251.  But  an  alien  who  has  never  declared  bis 
intention  to  become  a  citizen  is  not  a  qualified  loca- 
tor of  mining  ground,  and  be  cannot  hold  a  mining 
claim,  either  by  actual  possession  or  by  location, 
against  one  who  connects  himself  with  the  govern- 
ment title  by  compliance  with  the  mining  law.  Gol- 
den Fleece  Co.  v.  Cable  Co.,  12  Nev.  812. 

(29)  N.  H.  Gen.  L.  1878,  p.  325,  §  16. 

(30)  N.  J.  Rev.  1877,  p.  6,  §  3.  See  Colgan  v. 
Pellens,  48  N.  J.  L.  27;  S.  C,  3  Atl.  Rep.  633;  2 
Cent.  Rep.  254. 
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York,  (1)  North  Carolina,  (2)  Ohio,  (8) 
Oregon,  (4)  Pennsylvania,^)  Rhode  Island,  (6) 
South         Carolina,  (7)         Tennessee,  (8)        Tez- 


(1)4  N.  Y.  Rev.  St.  (8th  ed.)  2420.  2426;  1  R. 
8.,  Codes  &  L.  861 ;  3  id.  2516,  2525,  8342.  See 
Hall  v.  Hall,  81  N.  Y.  130;  Luhrs  v.  Eimer,  80  id. 
171;  Goodrich  v.  Russel,  42  id.  376;  People  v.  Sny- 
der, 41  id.  397;  Van  Cortland  v.  Laidley,  34  N.  Y. 
St.  Rep.  585;  Re  Beck's  Estate,  31  id.  965;  Wright 
v.  Saddler,  20  N.  Y.  820;  Dusenberry  v.  Dawson, 
16  N.  Y.  Sup.  Ct.  511 ;  Ettenheimer  v.  Hefferman, 
66  Barb.  374;  Heeney  v.  Brooklyn  Society,  88  id. 
360;  Watson  v.  Donnelly,  28  id.  653;  Parish  v. 
Ward,  28  id.  328;  Brown  v.  Sprague,  5  Den.  545; 
Currin  v.  Finn,  3  id.  229;  Matter  of  Leefe,  4  Edw. 
Ch.  395;  Halsey  v.  Beer,  52  Hun,  366;  S.  C,  24 
N.  Y.  St.  Rap.  718;  5  N*.  Y.  Supp.  334;  Kull  v. 
Kull,  37  Hun,  476 ;  McCarthy  v.  Perry,  7  LanS.  326 ; 
Duke  of  Cumberland  v.  Graves,  7  N.  Y.  305 ;  S.  C, 
9  Barb.  595;  McCarthy  v.  March,  5  N.  Y.  263. 

(2)  N.  C.  Code,  1883,  §  7. 

(3)  Ohio  Rev.  St.,  1880,  §  4173. 

(4)  Oregon  Code,  1887,  p.  1352,  §  4173. 

(5)  Bright.  Prud.  Dig.,  1883,  p.  84  et  seq.  Alien 
friends,  by  this  statute,  may  hold  real  estate  not  ex- 
ceeding five  thousand  acres  in  extent.  Alien  ene- 
mies having  declared  their  intention  to  become  citi- 
zens, are  allowed  to  hold  lands  not  exceeding  two 
hundred  acres  in  quantity,  nor  $2,000  in  value. 

(6)  R.  I.  Pub.  St.,  1882,  p.  442,  §  6. 

(7)  8.  C.  Gen.  St.,  1882,  §  1847;  McClenaghan  v. 
McClenaghan,  1  Strob.  Eq.  295.  The  South  Caro- 
lina Statute  of  1799,  authorizing  denizens,  or  per- 
sons who  have  taken  the  oath  of  allegiance,  who  are 
residents  of  that  State,  to  bold  real  estate,  does  not 
render  such  persons  capable  of  inheriting  real  es- 
tate. The  effect  of  that  statute  seems  only  to  be  to 
enable  a  denizen  to  hold  real  estate  during  his  life, 
and  to  deprive  the  State  of  the  right  of  escheat  dur- 
ing that  time,  but  not  to  remove  the  common-law 
disability  to  inherit. 

(8)  Tenn.  Code,  1884,  §  2804  et  seq.  See  Starks 
v.  Traynor,  1 1  Humph.  292.  Emmett  v.  Emmett,  14 
Lea.  369.  The  Tennessee  act  of  1809,  chapter  53, 
provides  that,  where  any  person  shall  die  intestate 
and  without  issue,  his  estate  shall  descend  to  the 
next  of  kin  to  the  decedent,  resident  in  the  United 
States,  to  the  exclusion  of  aliens  related  to  the  de- 
cedent in  a  nearer  degree.  It  results  from  this  stat- 
ute that,  contrary  to  the  course  of  the  common  law, 
the  course  of  descent  is  not  broken  or  changed  by 
the  alienage  of  the  ancestor  of  the  next  resident  of 
kin,  but  that  such  next  of  kin  shall  inherit  just  as  if 
such  alien  ancestor  had  been  a  resident  or  natural- 
ized citizen,  and  had  died.  Starks  v.  Traynor,  11 
Humph.  292. 


as, (9)    Virginia,(10)    West   Virginia,(ll)   Wiscon- 
sin.^) 

§4.  Same — Alien  can  hold  until  "  office  found." — 
It  is  said  by  the  Supreme  Court  of  the  United  States 
in  the  case  of  Gouverneur's  Heirs  v.  Robertson, (13) 
that  an  alien  can  take  by  deed  and  can  hold  until 
office  found  must  be  regarded  as  a  positive  rule  of 
law,  so  well  established  that  the  reason  of  the  rule 
is  little  more  than  a  subject  for  the  antiquary.  It 
no  doubt  owes  its  present  authority,  if  not  its  origin, 
to  regard  to  the  peace  of  society  and  a  desire  to 
protect  the  individual  from  arbitrary  aggression. 

§  5.  Same — Same — State  regulation*. — The  ques- 
tion as  to  the  rights  of  a  non-resident  alien  to  hold 
property  both  at  common  law  and  under  the  civil 
law,  is  a  matter  between  the  alien  and  the  govern- 
ment, and  cannot  be  called  in  question  in  a  collateral 
proceeding  between  individuals.  (14)  Common  law 
disabilities  attached  to  alienage  in  respect  to  acquir- 
ing, holding  and  inheriting  lands  have  been  removed ' 
by  statute  to  a  great  extent  in  the  various  States. 

§6.  Non-resident  alien*  —  Iowa  doctrine. — Under 
the  statutes  of  Iowa,  a  non-resident  alien  can  in- 
herit real  estate,  only  when  devised  to  bim  by  will, 
and  provided  he  will  become  a  resident  of  the  State 
subsequent  to  the  date  of  such  devise.  (15)  A 
"non-resident  alien"  whose  widow,  under  Iowa 
Code, (16)  "shall  be  entitled  to  the  same  rights  in 
the  property  of  her  husband  as  a  resident,  except  as 
against  a  purchaser,"  means  one  who  resides  outside 
the  State.  (17) 

§  7.  Same— Kentucky  statutes. — An  alien,  to  in- 
herit land  under  the  Kentucky  Act  of  1800,  must 
have  had  two  years'  residence  in  the  State,  and  have 
resided  here  at  the  time  of  decedent's  death. (18) 

(9)  Tex.  Rev.  St.,  1897,  art.  1658.  Under  this 
statute  property  must  be  claimed  within  nine  years. 
See  Stettegast  v.  Schrimpf,  35  Tex.  823;  Hanrick  v. 
Patrick,  119  U.  8.  156;  bk.  30  (L.  ed.)  396.  The 
Texas  Act  of  January  28,  1840,  §  14,  regulating  de- 
scents, and  its  re-enactment  March  8,  1848  (Pasch. 
Dig.,  art.  44),  demonstrate  that  the  rule  of  the 
common  law,  which  disables  an  alien  from  casting  ' 
descent  on  an  alien,  has  never  been  in  force  in 
Texas.     Stettegast  v.  Schrimpf,  85  Tex.  323. 

(10)  Va.  Code,  1887,  §  43.  See  Foxwcll  v.  Crad- , 
dock,  1  Patt.  &  H.  (Va.)  250. 

(11)  W.  Va  Code,  1887,  chap.  70,  §§  1  and  2. 

(12)  Wis.  Rev.  St.  1878,  §  2220. 

(13)  24  IT.  8.  832,  356;  bk.  6  (L.  ed.),  488,  494. 

(14)  Racouillat  v.  Sansevain,  32  Cal.  376. 

(15)  Krigan  v.  Kinney,  15  Iowa,  242. 

(16)  §  2442. 

(17)  Re  Gill's  Estate,  79  Iowa,  296;  S.  C,  44  N. 
W.  Rep.  558;  9  L.  R.  A. 

(18)  White  v.  White,  2  Mete.  185. 
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The  Act  of  March  21, 1861,  "  to  allow  non-resident 
aliens  who  are  heirs  and  devisees  to  hold  and  convey 
real  estate/'  does  not  repeal,  nor  is  it  in  conflict 
with  the  Rev.  St.,  chap.  15,  art.  3,  §  1,  but  is  merely 
cumulative.  Nor  is  that  act  repealed,  either  in 
terms  or  effect,  by  that  of  March  9,  1887.(1; 
Where  an  alien  becomes  a  citizen  of  Kentucky  and 
dies  intestate  and  childless,  his  sister,  an  alien  and 
resident  of  France,  may  take  by  descent  his  real 
estate  under  the  limitations  prescribed  in  the  act  of 
March  21,  1861,  subject  to  the  widow's  right  to  a 
homestead  exemption  or  dower.  (2) 

§  8.  Same — New  York  statute. — Subsequently  to 
the  statute  of  1825,  in  New  York,  aliens  could  not 
take  lands  by  purchase,  without  complying  with  the 
provisions  of  that  act.  (3)  Under  the  Revised 
Statutes  of  New  York  an  alien  can  take  land  by 
purchase,  and  in  case  of  lands  which  under  those 
statutes  would  escheat  to  the  State,  the  attorney- 
general  alone  can  take  advantage  of  it. (4) 

§  9.  Children  0/ resident  aliens— New  York  statute. 
—By  New  York  Laws  of  1845,  chap.  1 15,  §§  1, 10,  the 
children  of  a  resident  alien  inherit  bis  land  at  his 
death,  although  themselves  non-resident  aliens. 
The  title  of  such  of  them  as  are  males  of  full  age  is 
defeasible  by  the  State  unless,  before  the  consum- 
mation of  proceedings  instituted  for  that  purpose, 
tbey  file  depositions  with  the  secretary  of  State  of 
their  intention  to  become  citizens.(5) 

\  10.  Same — Devisee  lorn  after  death  of  alien. — It 
is  said  by  the  Supreme  Court  in  the  recent  case  of 
Van  Courtland  v.  Laidley,(6)  that  the  disability 
created  by  the  New  York  Revised  Statutes(7)  pro- 
viding that  every  devise  of  any  interest  in  realty  to 
one  who  is  an  alien  at  the  time  of  testator's  death 
shall  be  void,  and,  the  interest  so  devised  shall  pass 
to  the  heirs  or  residuary  estate,  does  not  apply  to 
alien  devisees  born  after  the  death  of  the  testator ; 
and  such  devises  to  whom  was  devised  the  re- 
mainder of  lands  devised  for  life  can  take  under 
such  devise  and  hold  as  against  the  heirs  at  law,  in- 
dependent of  the  provisions  of  the  statute. 

§  11.  Same — Subsequent  naturalization  does  not 
avail. — Where  at  the  death  of  one  seized  his  heirs 
are  aliens,  incapable  of  taking,  the  title  vests  else- 
where, and  is  not  transferred  to  them  by  their  sub- 
sequent naturalization. (8) 

§  12.    Who  are  aliens— Indiana  doctrine. — It  is  said 

(1)  Eustache  v.  Rodaquest  (1874),  11  Bush.  42. 

(2)  Eustache  v.  Rodaquest  (1874),  11  Bush.  42. 
(8)  Currin  v.  Finn,  3  Den.  229. 

(4)  Matter"  of  Leefe,  4  Edw.  Ch.  395. 

(5)  Goodrich  v.  Russel,  42  N.  Y.  376. 

(6)  32  N.  Y.  St.  Rep.  585. 

(7)  2  N.  Y.  Rev.  St.  (8th  ed.)  57,  §  4. 

(8)  Heeney  v.  Brooklyn  Society,  33  Barb.  860. 


in  Indiana  that  the  term  "alien  "  applies  to  one  not 
a  citizen  of  the  State. (9) 

§  13.  Same—  Texas  rule.— A.  different  rule,  how- 
ever, would  seem  to  prevail  in  Texas  for  it  is  said 
there  that  upon  the  annexation  of  Texas  to  the 
Union,  a  citizen  of  another  State  ceased  to  be  an 
alien ;  and  that  a  conveyance  made  to  him  while  an 
alien  then  became  indefeasible. (10)  After  a  for- 
eigner by  birth  has  duly  declared  his  intention  for 
the  purpose  of  being  naturalized  as  a  citizen,  he  is 
invested  under  the  laws  of  Texas,  with  all  the  rights 
of  citizenship  except  the  elective  franchise;  and 
therefore  he  could  acquire  real  estate  by  purchase, 
and  on  his  death,  could  transmit  it  by  descent  to 
his  children.     Settegast  v.  Schrimpf,  85  Tex.  88. 

§  14.  Alien  beneficiaries  of  trust. — Wherever  the 
common  law  doctrine  prevails  forbidding  aliens  from 
acquiring  real  estate  for  an  absolute  right,  they  can 
be  made  beneficiaries  and  hold  equitable  interest  in 
a  trust  in  their  favor;  but  this  does  not  extend  to 
trusts  in  personal  property.(ll) 

§  15.  Same — Bequest  converted  into  money.  — Con- 
sequently a  bequest  of  land  to  an  alien  converted 
into  money  by  sale  is  valid,  although  a  demise  of 
the  land  is  void. (12) 

§  16.  Same— Secret  trust  voidable. — Where  by  the 
laws  of  a  State  aliens  are  prohibited  from  acquiring 
and  holding  real  property,  a  deed  made  by  A.  to  B. 
upon  a  secret  trust  for  C.  who  is  a  foreigner,  A. 
having  no  knowledge  of  the  trust,  is  not  veid ;  the 
trust  only  is  void. (13) 

§  17.  Defeatible  estate  of  alien. — In  Alabama  under 
the  present  statute,  the  defeasible  estate  of  an  alien, 
in  lands  purchased  by  him,  is  perfected  by  his  be- 
coming a  naturalized  citizen  before  office  found. (14) 
But  the  statute  of  Alabama,  giving  an  alien  woman 
the  right  to  inherit  from  her  uncle,  also  an  alien,  in 
the  same  manner  as  if  he,  her  mother  and  herself 
were  citizens,  does  not  give  the  capacity  of  inherit- 
ance to  other  relatives,  who  are  also  aliens.(15) 

§  18.  Same — California  Constitution  and  Code. — 
The  California  Constitution  does  not  prohibit  the 
Legislature  from  conferring  upon  non-resident  for- 

(9)  McDonel  v.  State,  90  Ind.  320. 

(10)  Baker  v.  Westcott,  73  Tex.  128;  8.  C,  11  S. 
W.  Rep.  157. 

(11)  See  Atkins  v.  Kron,  5  Ired.  Eq.  207;  Leg- 
gett  v.  Dubois,  5  Paige  Ch.  114;  Hubbard  v.  Good- 
win, 3  Leigh,  492;  Taylor  v.  Benham,  46  U.  8.233; 
bk.  12  (L.  ed.),  180. 

(12)  8ee  Barante  v.  Gott,  6  Barb.  497;Anstice  v. 
Brown,  6  Paige  Ch.  448;  Craig  v.  Leslie,  16  U.  S. 
563;  bk.  4  (L.  ed.),  460. 

(13)  Hammekin  v.  Clayton,  2  Woods  C.  C.  336. 

(14)  Harley  v.  State,  40  Ala.  698. 

(15)  Congregational  Church  v.  Morris,  8  Ala.  182. 
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eigners  the  same  rights  with  respect  to  the  acquisi- 
tion, possession,  enjoyment,  transmission,  and  in- 
heritance of  property,  as  guaranteed  by  that  instru- 
ment to  resident  foreignere.(l)  The  California 
Constitution,^)  providing  that  "bona fide  residents 
of  this  State  shall  have  the  same  rights  in  respect 
to  the  acquisition,  possession,  enjoyment,  transmis- 
sion, and  inheritance  of  property  as  native  born  citi- 
zens," has  been  held  not  to  prevent  extending  the 
right  of  inheritance  to  non-resident  aliens. (3)  The 
California  Civil  Code(4)  providing  for  the  succes- 
sion to  property  by  foreigners  who  have  never  been 
residents,  provides  a  rule  with  respect  to  property 
within  the  State,  and  confers  a  right  to  be  enjoyed 
within  its  jurisdiction,  is  constitutional,  and  under 
thisCode(5)  property  claimed  by  succession  escheats 
if  the  alien  does  not  appear  within  the  State  and 
claim  it  within  five  years.(6)  "Non-resident 
aliens "  as  used  in  California  Code,  (7)  requiring  a 
claim  to  property  by  succession  to  be  made  within 
five  years,  mean  those  persons  who  are  neither  citi- 
zens of  the  United  States  nor  residents  of  the 
State.(8) 

§  19.  Texas  statutes. — The  defeasible  title  of  a 
British  subject  in  Texas,  under  the  act  of  1848,  be- 
came indefeasible  by  virtue  of  the  act  of  1854,  upon 
the  passage  of  the  English  Act  of  1870,  giving  aliens 
a  right  to  hold  real  property  in  Great  Britain. (9) 
The  act  of  1854,  giving  aliens  the  same  rights  as  the 
laws  of  their  country  gave  citizens  of  the  United 
States,  did  not  repeal  the  act  of  1848,  giving  an 
alien  nine  years  after  descent  or  devise  of  land  to 
him  in  which  to  sell  it  or  become  a  citizen. (10) 

§  20.  Alien  children  and  widow — Holding  by  de- 
»t*e.(ll) — In  New  York,  aliens,  and  the  children  of 
aliens,  have  been  said  to  be  incapable  of  taking  and 
holding  real  estate  by  devisee;  but  a  female,  mar- 
ried to  an  alien,  and  residing  in  a  foreign  country, 
is  not  thereby  incapacitated  to  take  an  interest  in 
real  estate  under  a  will. (12) 

(1)  State  v.  Smith,  70  Cal.  158;  S.  C,  12  Pac. 
Rep.  121. 

(2)  Art.  1,  f  18. 

(8)  Re  Billings,  65  Cal.  598. 

(4)  §  671. 

(5)  §  672. 

(6)  State  v.  Smith,  70  Cal.  158;  8.  C,  12  Pac. 
Rep.  121. 

(7)  Cal.  Civ.  Code,  §  672. 

(8)  State  v.  Smith,  70  Cal.  158;  8.  C,  12  Pac. 
Rep.  121. 

(9)  Hanrick  v.  Patrick,  119  U.  8.  156;  bk.  30 
(L.  ed.),  896. 

(10)  Hanrick  v.  Patrick,   119  U.  S.  156;  bk.  30 
L.  ed.)  396. 

(11)  See  ante,  §§9-11. 

(12)  Beck  v.  McGillis,  9  Barb.  25. 


§  21 .  Same — Foreign  born  children — Double  alle- 
giance.— Foreign  born  child  of  a  citizen  of  the  United 
States,  it  seems,  is  subject  to  a  double  allegiance, 
but  that  on  reaching  maturity  he  has  the  right  to 
elect  one  and  repudiate  the  other,  and  that  such 
election  is  conclusive  upon  him.(13)  Thus  where  a 
citizen  of  the  United  States,  voluntarily  at  the  age 
of  eighteen  years,  went  to  Peru,  with  the  intention 
of  remaining  there  in  trade  an  indefinite  time,  but 
was  not  naturalized  there ;  it  was  held,  that  by  the 
common  law,  in  the  absence  of  any  law  of  the  United 
States  on  the  subject,  his  child  born  in  Peru,  of  a 
wife  a  native  of  that  country,  was  capable  of  inherit- 
ing property  as  a  citizen  of  the  United  States.(14) 

§  22.  Same  —  Alien  widow. — A  resident  alien, 
widow  of  a  naturalized  citizen  of  South  Carolina 
who  died  intestate,  leaving  a  brother  who  was  also 
a  naturalized  citizen,  is  entitled  to  no  share  of  her 
husband's  real  estate;  the  brother  being  the  sole 
distributee.  (15) 

§  23.  Same — Subsequent  naturalization. — An  alien 
woman  who  might  be  lawfully  naturalized  under  the 
existing  laws,  by  intermarrying  with  a  naturalized 
non-resident  citizen  of  the  United  States,  acquires 
a  right  to  take  real  estate  by  descent. (16)  But  it  is 
held  in  South  Carolina  that  though  the  widow  sub- 
sequently becomes  naturalized,  her  naturalization 
does  not  retroact,  so  as  to  divest  the  brother,  and 
vest  a  share  of  the  land  in  her.  (17) 

§  24.  Curtesy  and  dower.  —  .V  foreigner  not  natu- 
ralized, cannot  hold  by  the  curtesy,  such  an  interest 
in  land  as  may  be  sold  by  a  fori  faeias.(W)  By  the 
law  of  Kentucky,  prior  to  the  adoption  of  the  Re- 
vised Statutes,  the  alienage  of  the  wife  rendered  her 
incapable  of  inheriting  from  ber  husband,  and  also 
barred  her  right  of  dower.  (19)  But  in  Tennessee 
wTiere  an  alien  may  hold  land,  it  has  been  held  that 
the  widow  of  an  alien  who  deserted  her  abroad 
came  to  Tennessee,  there  acquired  land,  and  died, 
was  entitled  to  dower  in  such  land.  (20) 

§25.  Treaties—  With  Great  Br itian—  Treaty  of 
1783. — Although,  under  the  sixth  article  of  the 
treaty  of  1783,  lands  held  by  British  subjects  in 
New  York  might  be  transmitted  by  descent  to  a 
citizen,    they  could  not,   upon  the  death  of  such 

(18)  Ludlam  v.  Ludlam,  26  N.  Y.  356. 

(14)  Ludlam  v.  Ludlam,  26  N.  Y.  356. 

(15)  Keenan  v.  Keenan,  7  Rich.  (S.  C.)  345. 

(16)  Halsey  v.  Beer,  52  Hun,  866;  24  N.  Y.  St. 
Rep.  718;  5  N.  Y.  Supp.  884. 

(17)  Keenan  v.  Keenan,  7  Rich.  (S.  C.)  345. 

(18)  Copeland  v.  Sauls  (1855),  1  Jones  Law  (N.  C), 
70. 

(19)  White  v.  White,  2  Mete.  185. 

(20)  Emmett  v.  Emmett,  14  Lea  (Tenn.),  369. 
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British  subjects,  previous  to  the  treaty  of  1794,  pass 
by  descent  to  an  alien  born  after  July  4,  1776.(1) 

§  26.  Same— Same— Treaty  of  1794.— A  British 
subject  holding  lands  within  the  United  States,  and 
coming  within  the  provisions  of  the  ninth  article  of 
the  treaty  with  Great  Britian  of  1794  authorizing 
him  to  "grant,  sell  and  devise  lands  to  whom  be 
pleased,  in  like  manner  as  if  he  had  been  a  native 
born  citizen  of  the  United  States,"  had  a  right  to 
convey  and  devise  lands  to  aliens  as  well  as  citi- 
zens.^) The  titles  derived  from  conveyance  by 
the  trustees  of  the  Pulteney  estate,  were  held  valid 
under  the  provisions  of  this  treaty  with  Great  Brit- 
ain, and  the  New  York  act  of  1798,  as  to  the 
capacity  of  British  aliens  to  hold  and  convey  lands 
in  the  United  States.  (3) 

§  27.  Same—  With  Russia  1844.— Under  the  treaty 
of  March  28,  1884,  article  2,  between  the  United 
.  States  and  Prussia,  providing  that,  on  the  death  of 
any  person  holding  real  property  in  one  of  such 
countries,  a  subject  or  citizen  of  the  other  to  whom 
the  property  would  descend  were  he  not  disqualified 
by  alienage  shall  be  allowed  a  reasonable  time  to 
sell  the  same  and  to  withdraw  the  proceeds  and 
upon  a  foreclosure  sale  of  the  descendant's  lands 
from  which  a  surplus  is  realized,  citizens  of  Germany 
who  are  the  heirs  and  next  of  kin  are  entitled  to 
withdraw  their  shares  of  the  surplus  within  a  reason- 
able time. (4) 

§28.  Same—  With  Wurtemherg.— The  treaty  be- 
tween the  United  States  and  Wurtemberg  provides 
that  where  the  holder  of  real  property  which  but 
for  alienage  would  descend  to  a  citizen  of  the  other 
country,  dies,  such  citizen  shall  have  two  years 
within  which  to  sell  the  property  and  withdraw  the 
proceeds.  Held,  that  the  alien  heir,  for  two  years, 
has  precisely  the  rights  of  a  resident  here.(5)     . 

§  29.  Corporation*  at  freeholder *. — At  common  law 
bodies  corporated,  whether  sole  or  aggregate, 
ecclesiastical  or  lay,  may  hold  those  freehold  estates 
that  have  been  transmitted  to  them  by  their  pre- 
decessors for  any  purposes  not  inconsistent  with 
those   for  which   the  corporation  was  created.  (6) 

(1)  Brown  v.  Sprague,  5  Den.  545. 
'  (2)  Watson  v.  Donnelley,  28  Barb.  658. 

(3)  People  v.  Snyder,  41  N.  Y.  897. 

(4)  Re  Beck's  Estate,  31  N.  Y.  St.  Rep.  965. 

(5)  Kull  v.  Kull,  37  Hun,  476. 

(6)  See  Lathrop  v.  Sciota  Bank,  8  Dana,  119; 
Burney's  Case,  2  Bland.  Ch.  142;  Overseers  of  Poor 
v.  Sears,  39  Mass.  122 ;  Sutton  Parish  v.  Cole,  20  id. 
232,  239;  McCartee  v.  Orphan  Asylum  Soc,  9  Cow. 
437;  Reynolds  v.  Stark,  5  Ohio,  204,  205;  Banks  v. 
Poitiaux,  3  Rand.  136,  141 ;  Blanchard's  Factory  v. 
Warner,  1  Blatchf.  C.  C.  258;  Warden  v.  South- 
eastern R.  W.,  21  L.  J.  (N.  S.)  Ch.  886.  A  corpo 
ration  whose  term  of  existence  is  limited  to  a  num- 
ber of  years  may  purchase  and  hold  land  in  fee  sim- 
ile.    Rives  ▼.  Dudley,  3  Jones'  £q.  126. 


There  are,  however,  certain  prohibitions.  In  Eng- 
land, since  the  granting  of  Magna  Charta  by  King 
John  at  Runnemede,  corporations  have  been  re- 
strained from  holding  lands  in  "dead  hands"  by 
various  acts  known  as  States  against  mortmain;  but 
in  the  United  States,  outside  of  Pennsylvania,(7) 
these  statutes  do  not  seem  to  have  been  adopted. 
In  this  country  the  power  of  corporations  to  take 
and  hold  lands,  is  not  limited  to  the  State  in  which 
the  corporation  is  created,  in  the  absence  of  the  re- 
stricted statute  in  any  other  State.  Thus  it  has 
beeu  held  that  railroad  corporations  created  in  one 
State  have  power  to  hold  lands  in  another  State.(8) 
The  quantity  of  land  that  corporations  may  hold, 
however,  is  generally  limited  by  the  acts  creating 
them.  If  at  any  time  the  quantity  or  value  exceeds 
the  amount  limited  or  specified,  the  charter  may  be 
fortified  by  the  State  alone.(9) 

§  80.  Same — Devise  to  corporation! — Heirs  and  de- 
visees.— While  it  is  the  province  of  the  State  to  see 
to  the  enforcement  of  the  limitations  in  the  charter 
as  to  the  real  property  that  corporations  may  hold, 
yet  it  has  been  held  that  heirs,  devisees  and  next  of 
kin  are  competent  to  call  in  question  gifts  of  land 
made  to  corporations  unable  to  take  and  hold  such 
lands.(tO) 

Jambs  M.  Kerb. 

Nbw  York  City. 

> 

LAW  REFORM  BY  LAWYERS  -  THE  LAW 
OF  SUCCESSION  IN  SCOTLAND. 

IN  no  branch  of  Scotch  law  is  there  more  urgent 
need  for  reform  than  in  that  which  deals  with 
the  succession  to  property  upon  intestacy.  The 
rules  in  force  violate  every  principle  of  equity. 
Were  the  Scotch  a  nation  of  barbarians,  instead  of 

(7)  In  Pennsylvania  corporations  may  not  hold 
lands  unless  specially  authorized  by  acts  of  the  leg- 
islature. See  Rathbone  v.  Tioga  Nav.  Co.,  2  Watts 
&  S.  74. 

(8)  State  v.  Boston,  C.  &  M.  R.  Co.,  25  W.  433; 
Thompson  v.  Waters,  25  Mich.  214 ;  S.  C,  12  Am. 
Rep.  243. 

(9)  Bogardus  v.  Trinity  Church,  4  Sandf.  Ch. 
783,  775.  See  Howell  v.  Earp,  21  Hun,  398,  395; 
Gould  v.  Cayuga  Co.  Nat.  Bank,  id.  23 ;  affirmed,  86 
N.  Y.  76;  S.  C,  13  Week.  Dig.  244;  Re  Reformed 
Pres.  Church,  7  How.  Pr.  476;  Chamberlain  v.  Cham- 
berlain, 3  Sandf.  390;  Union  Nat.  Bank  v.  Matthews, 
98  U.  S.  621;  bk.  25  (L.  ed.),  188;  Runyan  v.  Cos- 
ter, 89  U.  S.  128;  bk.  10  (L.  ed.),  382. 

(10)  State  v.  Bates,  2  Harr.  18;  Boston  v.  King, 
41  Miss.  288;  Harris  v.  Slagbt,  40  Barb.  470;  S.  C, 
2  Abb.  App.  Dec.  316;  Goddard  v.  Pomeroy,  86 
Barb.  346;  Ayers  v.  The  Meth.  E.  Church,  3  Sandf. 
351;  Quaker  Society  v.  Dickinson,  1  Dev.  189; 
Ruth  v.  Oberbrunner,  40  Wis.  288. 
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one  pre-eminently  given  to  metaphysical  inquiries, 
their  law  on  this  head  could  not  possibly  be  worse. 
Whatever  excuse  might,  in  earlier  days,  have  been 
pleaded  for  such  a  law,  none  can  be  pleaded  now. 
The  wonder  is  that  it  still  remains  unreformed.  The 
fact  can  only  be  accounted  for  by  the  ignorance  of 
the  people  generally  as  to  what  the  law  really  is.  It 
is  no  credit,  however,  to  Scotch  legislation  that  it 
should  be  so,  and  it  certainly  speaks  little  for  the 
interest  of  Scotch  lawyers  in  the  perfection  of  their 
law  that,  as  a  class,  they  have  made  no  effort  to  ob- 
tain remedial  legislation  on  this  branch. 

The  evils  wrought  in  the  English  law  of  descent 
of  real  properly  through  observing  the  rules  of 
primogeniture,  and  the  preference  of  males  to  fe- 
males, is,  in  all  conscience,  bad  enough;  but  the 
English  law  of  descent  is  perfect  as  compared  with 
the  Scotch  law  of  succession  in  heritage.  In  Eng- 
lish law,  it  is  within  the  doctrine  of  probabilities 
and  calculation  of  chances  that  every  one  of  an  in- 
testate's ancestors  and  their  descendants  may  suc- 
ceed to  bis  real  or  personal  property,  and  the  right 
of  every  one  of  them  would  be  preferred  to  the  suc- 
cession of  the  Crown  as  ultima  hurt*.  By  the 
Scotch  law,  were  an  intestate  to  leave  no  descend- 
ants nor  ascendants  in  the  paternal  line,  or  their  de- 
scendants, the  Crown  would  succeed  in  preference 
to  his  own  mother.  By  the  rule  excluding  the  right 
of  succession  on  the  part  of  the  mother,  and,  as  a 
consequence,  those  related  to  the  instestate  through 
her,  at  one  sweep  the  hope  of  succession  of  one-half 
of  an  intestate's  relations  is  cut  off,  and  this  rule 
being  applied  at  every  degree  of  the  ascent  in  the 
paternal  line  of  the  propositus,  the  succession  is 
thereby  confined  to  his  cognominal  male  ancestors. 
In  these  days,  when  the  acquisition  of  property  by 
inheritance  is  the  exception,  the  fiction  that,  through 
the  adoption  of  the  rules  of  primogeniture  and  the 
preference  of  males,  the  inheritance  is  more  likely 
to  have  descended  from  this  branch  should  have  no 
place.  Its  retention  is  mischievous.  Again,  the 
English  rule  that  descent  is  to  be  traced  from  the 
last  purchaser,  or  the  older  rule  that  none  shall  claim 
as  heir  who  is  not  of  the  blood  of  the  first  purchaser 
of  the  inheritance,  has  in  Scotch  law  no  place.  To 
a  person  infeft  in  Scotch  heritage  dying  intestate 
failing  issue,  those  entitled  to  succeed  him  are  his 
relations  on  his  father's  side  only ;  so  that,  suppos- 
ing the  intestate  to  have  inherited  the  property  from 
his  mother,  that  the  mother  had  another  son  by  a 
subsequent  marriage,  this  son  would  not  succeed  to 
his  half  brother,  even  though  the  property  was  de- 
rived from  his  own  mother ;  the  right  of  succession 
would  be  in  those  who  had  not  the  shadow  of  a 
shadow  of  an  equitable  claim  to  it.  Lord  Stair 
writes  as  to  the  question  "  whether  there  be  naturally 
any  difference  in  succession  betwixt  the  collaterals 


on  the  father's  side,  who  are  called  agnates,  and 
the  collaterals  on  the  mother's  side,  who  are  called 
cognates.  *  .  *  *  Justinian  took  off  all  distinc- 
tion of  agnates  and  cognates  in  succession,  for 
which  he  is  generally  reprehended  by  interpreter*, 
who  hold  such  a  difference,  even  in  equity.  *  *  * 
Yet  this  point  remaineth  more  dark ;  and  I  conceive 
what  hath  come  by  the  mother's  side,  or  by  the 
grandmother,  etc.,  that  therein  the  cognates  of  her 
blood  would  naturally  succeed,  because  there  are 
two  grounds  of  presumption  joined,  propinquity  of 
blood  and  gratitude,  or  remuneration  to  that  lineage 
by  whom  such  things  by  succession  came ;  so  that 
paterna  paternis,  mattrna  matemis  ought  to  take 
place  in  equity,  as  the  presumed  will  of  the  defunct, 
unless  the  express  will,  or  the  law  or  custom  of  the 
place,  be  to  the  contrary."  And  Lord  Mackenzie 
more  recently:  "  It  is  not  easy  to  explain  how  the 
unjust  exclusion  of  the  relations  on  the  mother's 
side  should  have  remained  so  long  a  blot  on  the 
Scottish  system  of  intestate  succession.  The  dis- 
tinction between  agnates  and  cognates  should  be 
abolished  so  as  to  assimilate  the  law  of  Scotland  to 
that  of  England." 

In  the  succession  to  personal  property  again  by 
the  common  law  of  Scotland  a  mother  has  no  right 
of  succession  to  her  own  issue.  A  right,  however, 
to  one-third  is  given  to  her  by  a  recent  statute,  fail- 
ing descendants  of  the  intestate,  and  provided  his 
father  has  predeceased  him.  Her  relations,  how- 
ever, have  no  right  of  succession,  so  that,  as  regards 
succession,  an  intestate  has  no  maternal  next  of  kin, 
those  entitled  to  share  in  his  succession  being  those 
related  to  him  by  his  father  only.  Compare  this 
with  the  rules  under  the  English  Statutes  of  Distri- 
bution, the  object  of  which  are  to  place  all  those 
related  to  the  intestate  in  the  same  degree,  whether 
through  fathers  or  mothers,  on  a  footing  of  perfect 
equality,  and  the  injustice  of  the  Scotch  law  is  at 
once  declared.  No  law  of  succession  can  be  equit- 
able that  does  not  place  the  mother  or  her  relations 
on  a  footing  of  perfect  equality  with  the  father  or 
his  relations  in  any  question  relating  to  their  issue. 

The  natural  claims  of  children  born  out  of  mar- 
riage should  not  wholly  be  ignored.  It  is  not  dif- 
ficult to  image  a  reason  why  they  might  be  excluded 
from  an  interest  in  their  father's  estate,  though  it 
would  not  be  so  if  with  certainty  he  could  be  dem- 
onstrated ;  but  it  is  altogether  different  with  respect 
to  the  mother.  It  is  only  a  spurious  morality  that 
would  ignore  their  claim.  It  is  right  to  discourage 
their  being  brought  into  existence ;  but  if  for  that 
a  punishment  is  to  be  meted  out,  it  should  be  at- 
tached to  and  made  to  fall  not  upon  the  innocent 
head,  but  upon  that  of  the  guilty.  Were  the  claims 
of  these  children  to  adequate  maintenance  and 
education,  and  to  a  suitable  training  for  the  work 
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of  life  better  enforced  against  their  parents,  the  ends 
of  morality  would  be  the  better  served  and  secured. 
The  rights  of  persons  having  the  misfortune  to  be 
of  this  class  have  ever  been  sacrifledv  There  is  no 
temptation  in  after  life  for  any  one  of  them  to  ex- 
pose to  the  public  their  ignoble  birth,  else  the  Leg- 
islature might  ere  this  have  been  forced  to  do  justice 
to  them,  and  to  ameliorate  the  status  of  their  class. 
The  prosecution  of  such  an  object  would  surely  form 
no  unworthy  aim  for  our  societies  for  the  prevention 
of  cruelty  to  children. 

The  provisions  contained  in  the  Intestates  Art  of 
1890,  whereby  a  widow,  if  her  husband  has  left  any 
estate,  shall  not  wholly  be  robbed  of  her  means  of 
support  by  grasping  relations,  but  l>e  secure  either 
of  it  all,  or  of  a  sum  sufficient  to  keep  her  above  the 
starvation  point,  ought  to  be  extended  to  Scotland. 
At  present,  where  the  husband  dies  intestate  with- 
out issue,  she  is  only  entitled  to  one-half,  and  his 
paternal  relations,  however  remote,  to  the  other  half. 
Where  there  is  a  considerable  estate,  there  may  be 
no  great  hardship  in  this;  but  where  the  estate  left 
is  limited,  and  not  sufficient  to  keep  in  bare  life, 
then,  to  its  whole  extent,  it  should  be  retained  as  a 
fund  for  the  maintenance  of  the  surviving  spouse. 
The  union  of  husband  and  wife  is  regarded  as 
the  closest  pi  all  human  relationships.  We  re- 
gard a  man  as  only  doing  his  duty  who  strives 
to  make  a  provision  for  the  wife  and  children  in  the 
event  of  his  being  snatched  away  from  them,  so 
that  they  may  not  be  left  to  the  tender  mercies  of 
public  charity.  We  condemn  the  man  who,  having 
it  in  his  power,  has  left  his  wife  unprovided  for,  so 
that  she  is  reduced  to  penury,  aye,  or  something 
worse.  And  yet,  should  he  die  intestate,  the  law 
permits  his  next  of  kin  (cften  those  who  never  knew 
or  cared  for  him,  whose  feelings  of  the  sacred  ties 
of  blood  relationship  are  only  awakened  when  they 
are  to  be  at  the  division  of  the  spoil)  to  step  in  and 
break  up  a  "home"  which  the  deceased  and  his 
wife  alone  were  interested  in  the  building  up.  The 
widow  is  robbed  by  a  flock  of  hungry  vultures  at  a 
time  when  she  stands  the  most  in  need  of  assistance. 
In  a  recent  Scotch  case  where  the  husband  died  in- 
testate, leaving  a  sum  of  about  £150,  the  curator 
bonis  of  his  widow,  who  was  confined  in  an  asylum, 
applied  to  have  the  half  of  that  sum,  which  fell  to 
the  husband's  next  of  kin,  some  far  out  relations, 
set  aside,  in  case  it  might  be  required  for  the 
widow's  support — a  very  natural  application — it  was 
decided  that  the  sum  must  be  paid  over  to  the  next 
of  kin,  as  they  were  legally  entitled  to  it.  The  poor 
widow  must,  if  it  is  required,  be  maintained  at  the 
public  expense.  It  is  in  a  case  such  as  this  that  the 
hardship  of  the  law  is  seen,  and  it  happens  amongst 
those  where  the  estate  left  is  small,  and  amongst  a 
class  unlikely  to  have  a  knowledge  of  the  law  affect- 


ing them.  Hence  the  greater  reason  why  the  law 
should  be  so  perfect  as  by  its  provisions  to  inflict 
no  wrong  upon  them.  It  seems  strange  to  read 
an  advertisement  by  the  Queen's  Remembrancer 
of  a  moiety  of  an  estate  having  fallen  to  her  majesty 
as  ultima  haeret,  and  of  a  petition  having  been  pre- 
sented by  the  widow  for  a  gift  of  such  moiety.  Yet 
these  cases  often  occur.  It  strikes  one  at  once  that 
some  matters  require  to  be  put  right.  As  likely  as 
not  the  poor  widow,  who  has  now  to  do  the  begging 
for,  did  the  most  toward  the  saving  of,  the  selfsame 
moiety.  That  the  property  of  the  spouses  should 
be  chargeable  to  the  last  penny  for  the  adequate 
maintenance  of  the  survivor  of  them  is  not  incon- 
sistent with  providing  a  means  or  machinery  for  the 
conservation  of  any  rights  the  respective  relatives 
of  either  may  have  in  any  remainder.  In  the  case 
of  any  man  dying  intestate  and  without  issue,  the 
person  to  be  most  considered  in  the  settlement  of 
his  estate  should  be  his  widow.  Against  this  propo- 
sition it  is  objected  and  argued  for  the  husband's 
relatives  that,  by  the  almost  invariable  practice  of 
Scotch  lawyers,  when  preparing  pareuts'  testament- 
ary settlements,  the  interest  given  to  daughters,  in 
even  a  twopence-ha'penny  share,  is  confined  to  a 
bare  life  interest ;  that  every  possible  device  is  used 
to  seclude  any  husband  she  has  or  may  have  from 
deriving  any  benefit  in  it;  that  while  during  his 
life  he  is  liable  to  maintain  his  wife  in  a  position 
according  to  his  station  in  life,  were  she  in  affluence, 
there  is  no  corresponding  obligation  upon  her,  let 
him  become  ever  so  poor ;  that  at  his  death  she  has 
an  indefeasible  interest  iu  any  estate  he  may  have 
acquired;  and  that  iu  reality  to  be  in  the  position 
of  being  the  husband  of  such  an  one,  imbued  with 
the  idea  of  being  an  "  heiress,"  but  without  any  in- 
heritance, yet  brimful  of  expensive  tastes,  is  any 
thing  but  a  position  to  be  envied.  It  is  to  be  re- 
gretted that,  now  that  any  property  that  a  wife  may 
have  or  acquire  is  protected,  aud  is  not  transferred 
to  their  husbands  by  marriage,  lawyers,  while  no 
valid  reason  for  their  doing  so  now  exists,  should, 
in  the  preparation  of  trust  dispositions  and  settle- 
ments, still  continue  to  restrict  the  provisions  to 
daughters  to  bare  life-rents  without  even  giving 
them  a  testamentary  power  of  disposal  of  the  fee. 
It  is  to  be  feared  that  lawyers  in  most  instances  are 
responsible  for  the  continuance  of  this  practice,  and 
that  were  testators  made  aware  of  the  true  meaning 
of  their  settlement  and  its  ultimate  effects,  too  often 
cruel  and  pernicious,  a  different  settlement  would 
be  made.  Such  a  settlement  can  only  by  a  figure 
of  speech  be  called  the  "  testator's"  will.  It  is  the 
"  lawyer's"  will.  It  demonstrates  on  the  face  of  it 
that  the  draftsman  had  covertly  in  view  the  pros- 
pect of  an  unending  trust,  with  himself  as  the  first 
beneficiary,  to  whom  the  interests  of  the  others  were 


O 


THE  ALBANY  LAW  JOURNAL. 


277 


made  subservient  and  secondary.  The  practice  is 
as  reprehensible  as,  in  Scotch  practice  it  is  to  be  re- 
gretted, it  is  common.  The  leader  of  the  opposition, 
Mr.  Balfour,  speaking  in  the  House  of  Commons  on 
the  Finance  Bill,  characterized  the  system  in  Scot- 
land of  life-rent  and  fee  as  "so  tightly  drawn  and 
so  little  touched  by  recent  legal  reforms,  and  one 
which  so  binds  the  life-owner,  that  great  hardship 
is  inflicted  upon  the  owners  of  estates  and  those  de- 
pendent upon  them,"  and  that  to  encourage  its  con- 
tinuance "the  whole  policy  of  recent  legislation 
would  be  reversed  in  regard  to  Scotch  property." 
The  perpetuation  of  this  evil  will  only  for  the  future 
be  removed  when  it  shall  be  enacted  that  provisions 
by  parents  in  their  wills  of  life-rent  allenarly  to 
their  children,  with  the  fee  to  such  children's  issue, 
shall  notwithstanding  vest  the  fee  in  their  children 
if  such  children  have  no  issue  at  the  date  when  the 
will  comes  into  operation,  and  for  wrongs  presently 
endured  under  such  a  will  made  in  the  past,  by 
making  an  enactment  of  this  kind  retrospective. 
By  all  means  protect  the  interests  of  daughters,  but 
this  can  be  accomplished  by  a  "protected  succes- 
sion "  and  the  daughters'  personality,  as  it  is  by  a 
life-rent,  not  be  destroyed. 

Under  a  will  a  greater  hardship  may  be  dono  to 
children  by  a  destination  in  life-rent  and  fee  than 
can  possibly  be  done  where  the  destination  is  con- 
tained in  a  marriage  contract.  If  the  provisions  of 
sections  48  and  1?  of  the  Entail  (Scotland)  Acts  of 
1848  and  1868  respectively  have  fully  incorporated 
into  Scotch  law  the  rule  against  perpetuities  of  the 
English  law,  then,  under  a  marriage  settlement,  the 
interests  of  children  to  be  afterward  born  cannot 
possibly  be  restricted  to  a  life-rent  only.  The  par- 
ties taking  the  life-rents  under  the  settlement  do  so 
by  their  own  voluntary  act.  But  under  a  destina- 
tion in  a  will  to  a  daughter  in  life-rent  allenarly  and 
to  her  children  nasdturi  in  fee,  and  in  default  of 
issue  with  limitations  over,  to  make  the  destination 
of  the  fee  depend  upon  an  event  so  beyond  the  con- 
trol of  the  life-renter  is  barbarously  inhuman.  It 
may  tend  hut  to  accentuate  a  life's  bitterness. 

While  all  this  may  be  so,  and  though  the  custom 
be  to  oust  him,  yet  ought  the  widow's  claims  on  his 
estate  be  preferable  to  her  husband's  relatives. 

As  there  are  legal  obligations  to  descendants  in- 
cumbent upon  ascendants  but  none  upon  collaterals, 
so  should  any  benefit  be  taken  by  the  ascendants 
before  being  transmitted  to  their  descendants,  the 
collaterals  of  the  intestate. 

No  reason  exists  why  the  law  of  succession  should 
be  different  in  England  and  Scotland,  and  many  for 
a  remedial  measure  dealing  exhaustively  with  the 
whole  of  this  branch  of  the  law  being  introduced 
for  the  United  Kingdom. 

The  law  would  be  improved  were  it  provided : 


First.  That  there  shall  be  no  distinction  in  the 
case  of  intestate  succession  between  real  or  personal 
and  heritable,  or  movable  property,  but  that  the 
property,  of  whatsoever  nature  or  kind,  of  any  per- 
son dying  intestate  shall,  subject  to  the  provisions 
of  clause  7  hereof  and  to  the  provisions  hereinafter 
contained  in  favor  of  a  surviving  spouse,  devolve 
upon  and  be  distributed  by  the  persons  appointed 
by  the  court  as  administrators  of  the  intestate's 
estate  amongst  the  intestate's  next  of  kin  in  accord- 
ance with  the  following  rules,  viz. : 

(1)  The  descendants  in  infinitum  of  the  intestate 
shall  first  be  preferred,  and  the  estate  shall  be  dis- 
tributed by  equal  portions  amongst  those  related  in 
the  nearest  degree  to  the  intestate,  and  the  descend- 
ants of  any  of  them  who  may  have  predeceased  the 
intestate  leaving  issue,  shall  represent  and  take  the 
place,  and  take  equally  amongst  them,  the  share 
their  parent  would  have  taken  had  he  or  she  been 
alive. 

(3)  If  the  intestate  shall  have  died  without  leav- 
ing issue,  at  his  death  the  succession  shall  devolve 
equally  upon  his  father  and  mother  if  both  are  alive 
or  upon  the  survivor  of  them,  and  the  descendants 
of  the  other,  such  descendants  taking  the  share  of 
such  predeceasing  parent. 

(3)  If  the  intestate's  father  and  mother  shall  both 
have  predeceased  him,  the  succession  shall  devolve 
upon  the  descendants  of  the  intestate's  father  and 
mother,  one-half  being  distributed  amongst  the  de- 
scendants of  the  mother.  Descendants  related  to 
the  intestate  by  one  of  the  parents  only  shall  share 
along  with  those  related  in  the  same  degree  to  the 
intestate  by  both  parents  in  that  half  devolving 
upon  the  descendants  of  such  parent. 

(4)  If  there  shall  be  no  descendants  of  the  intes- 
tate's father  or  mother  the  succession  shall  devolve 
upon  the  intestate's  paternal  and  maternal  grand- 
fathers and  paternal  and  maternal  grandmothers, 
equally  amongst  them,  the  descendants  of  any  of 
them  who  may  have  predeceased  taking  the  share 
of  such  ancestor. 

(5)  If  the  intestate's  grandfathers  and  grand- 
mothers shall  all  have  predeceased  him  the  succes- 
sion shall  devolve  upon  their  descendants,  and  so 
on  so  far  as  propinquity  to  the  intestate  can  be 
traced,  after  descendants  of  the  intestate,  first  de- 
volving the  estate  upon  his  nearest  lineal  ascendants, 
and  the  descendants  of  any  of  them  who  may  have 
predeceased,  whom  failing,  the  descendants  of  such 
ancestors,  whom  failing,  the  next  nearest  in  degree 
of  lineal  ancestors,  and  so  on. 

(6)  Where  the  succession  shall  devolve  upon  de- 
scendants either  of  the  intestate  or  of  any  of  his 
lineal  ancestors,  relationship  to  the  intestate  being 
traced  through  such  lineal  ancestors,  those  related 
to  the  intestate  or  such  lineal  ancestor  as  the  case 
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may  be  in  the  nearest  degree  shall  take  the  estate 
amongst  tliem  by  equal  portions,  and  if  any  descend- 
ant related  to  the  intestate  in  the  same  degree  shall 
have  predeceased  the  intestate,  leaving  issue,  such 
issue  shall  represent  and  take  the  place  their  parent 
would  have  taken  if  alive,  whose  share  shall  be 
divided  equally  amongst  them,  and  in  the  same  way 
the  issue  of  any  such  issue  who  may  have  predeceased 
shall  represent  and  have  the  share  their  parent 
would  have  taken  if  alive,  equally  divided  amongst 
them,  and  so  on  until  the  whole  line  of  the  de- 
scendants shall  have  been  exhausted. 

(7)  When  the  succession  shall  devolve  upon  an- 
cestors, the  estate  shall  be  divided  at  each  degree 
of  ascent  from  the  intestate  into  as  many  shares  as 
there  are  pairs  of  ancestors  in  such  degree,  each 
pair  of  ancestors,  male  and  female,  who  constitute 
a  stock  of  descent,  taking  one  share  equally  be- 
tween them,  and  if  either  of  them  have  predeceased 
the  intestate,  his  or  her  half  share  shall  devolve 
upon  his  or  her  descendants.  If  both  be  dead  the 
whole  of  such  share  shall  devolve  upon  their  de- 
scendants, one-balf  in  right  of  each  parent.  De- 
scendants related  in  the  same  degree  to  the  intestate, 
but  by  the  half  blood  only,  shall  share  equally  in  the 
share  of  such  portion  devolving  upon  their  common 
parent  equally  with  those  of  the  whole  blood.  If 
the  predeceasing  ancestor  shall  have  left  no  descend- 
ants, the  whole  portion  shall  devolve  upon  the  sur- 
viving ancestors  of  that  stock  of  descent.  If  such 
ancestors  shall  have  predeceased  the  intestate,  and 
shall  have  left  no  descendants,  their  share  shall  de- 
volve upon  each  of  their  lineal  ancestors  nearest  in 
degree  and  their  descendants,  whom  all  failing  the 
share  shall  be  divided  amongst  the  remaining 
couples  of  ancestors  of  the  intestate  and  their  de- 
scendants, the  nearer  in  degree  to  the  intestate  ex- 
cluding the  more  remote. 

(8)  There  shall  be  no  preference  of  males  over 
females,  or  of  the  elder  over  the  younger  in  the  same 
degree,  or  of  the  paternal  over  the  maternal  line  of 
ancestors,  and  a  mother  and  her  descendants  or  an- 
cestors, and  their  descendants,  shall  take  the  same 
interest  in  her  child's  estate  as  the  father  of  such 
child  or  his  descendants  or  ancestors  or  their  de- 
scendants shall  take  in  such  child's  estate. 

Second.  That  a  child,  although  born  out  of  mar- 
riage, shall  take  the  same  interest  in  the  intestate 
succession  to  its  mother's  estate,  or  in  any  estate  the 
succession  to  which  is  derived  through  her,  as 
children  born  in  wedlock,  and  where  it  shall  be 
proved  that  such  child's  father  has,  during  his  life- 
time, by  a  probative  writing,  or  by  other  indubit- 
able facts  and  circumstances,  acknowledged  his 
paternity  of  such  child,  or  where  his  paternity  of 
such  child  has,  during  the  lifetime  of  the  father, 
been  judicially  found  and  declared,  such  child  shall 


take  the  same  interest  in  the  intestate  succession  to 
such  father's  estate,  or  in  any  estate  the  succession 
to  which  is  derived  through  him,  as  if  he  had.  been 
born  in  wedlock. 

■  Third.  That  where  the  intestate's  father  and 
mother  shall  not  have  been  married  persons : 

(1)  His  mother,  and  relations  to  him  claiming 
through  her,  shall  take  the  same  interest  in  the  suc- 
cession to  his  estate  as  if  such  son  dying  intestate 
had  been  born  to  her  in  wedlock. 

(2)  His  father,  and  relations  to  the  intestate  claim- 
ing through  him,  provided,  if  disputed,  it  shall  be 
proved  to  the  court,  that  the  father  acknowledged 
his  paternity  of  the  intestate,  and  that,  during  the 
lifetime  of  the  intestate,  lie,  as  far  as  he  had  means, 
and  according  to  his  station  in  life,  alimented,  edu- 
cated, and  learned  him  a  profession,  business,  or 
employment,  or  otherwise  promoted  his  advance- 
ment in  the  world,  shall  take  the  same  interest  in 
the  succession  to  his  estate  as  if  such  son  dying  in- 
testate had  been  begotten  by  him  in  wedlock. 

Fourth.  That  where  the  intestate  shall  have  left 
a  spouse  surviving,  so  long  as  such  spouse  shall  not 
marry  again,  he  or  she  shall  have,  during  his  or  her 
life,  the  use  of  any  dwelling-house  belonging  to,  and 
usually  occupied  by,  the  spouses  as  their  dwelling- 
house  during  their  joiut  lives,  and  the  use  of  the 
whole  household  effects  of  whatever  kiud,  and  shall 
be  entitled  to  receive  payment  from  the  intestate's 
administrators  of  the  whole  annual  free  income  of 
the  property  or  estate  belonging  to  the  deceased, 
where  such  income  does  not  exceed  £500,  provided 
that  where  the  deceased  shall  have  left  issue,  either 
by  the  surviving  or  any  former  spouse,  unable,  on 
account  of  youth  or  any  permanent  bodily  or  mental 
infirmity,  to  support  themselves,  the  court  may 
order  the  administrators  to  apply  a  part  of  such  in- 
come toward  alimenting,  maintaining,  and  educat- 
ing such  issue  until  they  arc  in  a  position  to  main- 
■tain  themselves.  Where  the  free  annual  income 
exceeds  £500  the  excess  shall  be  distributed  amongst 
the  intestate's  next  of  kin,  and  where  sufficient 
security  is  given  to  the  court  for  the  payment  of 
such  annual  income  to  the  spouse,  the  court  may 
order  the  remainder  of  the  corpus  to  be  distributed 
amongst  the  next  of  kin. 

Fifth.  That  where  it  shall  be  proved  to  the  court 
(and  where  the  capital  value  of  the  whole  estate  by 
the  intestate  shall  not  exceed  £1,000,  the  court  shall 
mean  the  sheriff  of  the  county  in  which  the  de- 
ceased had  at  the  time  of  his  death  his  domicile), 
that  the  free  income  derived  from  the  property  left 
by  the  intestate  is  not  sufficient  for  the  adequate 
maintenance  of  such  spouse,  that  such  spouse  baa 
no  other  or  sufficient  means  of  maintenance,  and 
that  it  is  necessary  and  expedient  to  advance  part 
or  all  of  the  capital  of  the  estate  for  the  proper 
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maintenance  of  such  spouse,  or  for  the  maintenance, 
education,  or  outfit  in  life  of  any  descendant  of  the 
intestate,  the  court  may,  from  time  to  time,  and  on 
such  conditions  as  to  it  may  seem  fit,  order  all  or 
any  part  of  the  corpus  of  the  estate  to  be  advanced 
either  for  the  benefit  of  such  surviving  spouse  or 
descendants,  or  both,  as  the  case  may  be,  and  in 
fixing  what  is  an  adequate  maintenance  for  such 
spouse  the  court  shall  take  into  consideration  the  po- 
sition in  life  the  parties  held  during  their  marriage. 

Sixth.  That  the  surviving  spouse  of  the  intestate 
and  the  next  of  kin  related  in  the  same  degree  to 
the  intestate  in  the  maternal  line  shall  be  entitled 
equally  with  the  next  of  kin  related  to  the  intestate 
in  the  paternal  line,  to  be  conjoined  in  the  grant  of 
administration,  but  the  sheriff  may,  if  he  deem  it 
expedient  in  the  interests  of  all  the  beneficiaries, 
appoint  a  judicial  factor  to  administer  the  estate. 

Seventh.  That  where  it  shall  be  proved  that  the 
deceased  acquired  any  part  of  his  estate  by  inherit- 
ance, and  that  such  estate  is  "earmarked  "  and  can 
be  distinguished  and  separated  from  the  rest  of  his 
estate,  the  next  of  kin  of  the  intestate  entitled  to 
succeed  to  such  estate  shall  be  only  those  related  to 
him  through  the  person  from  whom  he  inherited 
such  estate,  provided  that  such  successor  shall  re- 
quire to  pay  to  intestate's  administrators  the  value 
of  any  improvement  made  on  such  estate  by  the  in- 
testate after  his  acquiring  it. 

Eighth.  That  where  the  surviving  spouse  shall 
prove  to  the  satisfaction  of  the  court  that  any  part 
of  the  estate,  though  invested  in  the  deceased 
spouse's  name  and  ostensibly  belonging  to  him,  in 
reality  belongs  to  her,  and  that  her  estate  has  be- 
come immixed  with  bis,  or  that  his  estate  has  been 
acquired  by  their  joint  efforts  in  business,  or  that 
they  have  carried  on  a  joint  business  though  in  the 
name  of  one  of  them  only,  the  court  shall  order  the 
part  of  the  estate  found  to  belong  to  such  spouse  to 
be  paid  over  to  her  by  the  administrators,  and  where 
a  joint  business  has  been  carried  on  the  survivor  of 
the  spouses  may  elect  to  continue  such  business 
upon  payment  to  the  intestate's  administrators  of 
the  sum  found  to  have  been  the  share  of  the  intestate 
in  such  business  at  his  decease. — Law  Timet. 
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A  WILL  ON  A  CANCELED  BOND. 
OHN  MORRIS,  who  died  in  Philadelphia  leaving 
f)  an  estate  valued  at  $2,800,  had  written  the  fol- 
lowing upon  the  back  of  a  canceled  bond  of  the 
Milestown  Building  and  Loan  Association,  No.  5, 
which  expired  April  7,  1889.  It  was  taken  as  ex- 
pressing his  testamentary  desire,  and  was  probated 
accordingly  after  proper  identification. 

Philadelphia,  August  18, 1894. 
This  shall  be  found,  Sallle,  when  I  am  gone;  and  Mamma,  I 
shall  leave  all  to  you,  and  you.  Mamma,  shall  beaJardian 
over  Annie,  and  if  the  boys  helph  you  through  at  yours  death, 
let  what  is  left  be  eqel  dived  among  them.  It  won't  be  long 
before  they  will  mis  me.  John  Morris. 


^fostvacts  at  Recent  Qzcisions. 

Accident  insurance — notice. — Under  an  acci- 
dent policy  which  provides  that,  in  case  of  an  in- 
jury totally  disabling  the  insured  from  carrying  on 
his  work,  notice  of  the  accident  shall  immediately 
be  given  the  company  (giving  full  particulars),  and, 
in  case  "such"  injuries  cause  the  death  of  the  in- 
sured, notice  shall  be  given  "  in  like  manner,"  it  is 
not  necessary,  where  the  injuries  caused  death,  but 
did  not  totally  disable  the  insured,  at  the  time,  from 
working,  to  give  notice  of  the  accident  at  the  time 
it  happened,  as  the  policy  fails  to  provide  for  any 
notice  in  such  case.  McFarland  v.  United  States 
Mut  Ace.  Ass'n  of  City  of  New  York  (Mo.),  27  8. 
W.  Rep.  436. 

Carriers  of  passengers — injuries  —  negli- 
gence.—A  complaint,  in  an  action  against  a  rail- 
road company,  alleging  that,  while  on  the  platform 
of  a  car  attached  to  a  train  on  defendant's  road,  a 
collision  occurred,  through  the  negligence  of  de- 
fendant's employes,  causing  plaintiff's  foot  to  be  so 
badly  crushed  as  to  necessitate  amputation,  and  that 
he  received  other  permanent  injuries  through  such 
collision,  states  a  good  cause  of  action.  Bouk  night 
v.  Charlotte,  C.  &  A.  R.  Co.  (S.  Car.),  19  S.  E. 
Rep.  915. 

Contract — gambling  contracts  bt  agents. — 
Where  a  principal  engages  an  agent  to  purchase 
wheat,  who,  instead,  employs  a  broker  to  buy  "  fu- 
tures," and  the  principal,  without  knowledge  of  the 
transaction,  accepts  the  benefits,  she  thereby  ratifies 
the  agent's  acts,  and  cannot  recover  the  money  from 
the  broker  in  case  of  subsequent  losses,  as  she  is  in 
pari  delicto.  Wyman  v.  Moore  (Cal.),  87  Pac.  Rep. 
980. 

Deeds —  condition  —  forfeiture. — Where  one 
conveys  land  in  fee  on  condition  that  no  liquor  shall 
be  sold  thereon,  bat  the  grantee  makes  such  use  of 
the  land  for  eleven  years,  with  the  grantor's  knowl- 
edge, and  without  objection  by  him,  and  makes  im- 
provements adapted  to  such  use,  equity  will  not 
permit  a  forfeiture  of  the  estate,  but  will  leave  the 
grantor  to  his  other  remedies.  Lehigh  Coal  &  Nav. 
Co.  v.  Early  (Penn.),  29  Atl.  Rep.  786. 

Fraudulent  conveyances  —  conveyance  to 
wipe. — A  married  woman,  being  a  creditor,  or  any 
relative,  as  well  as  a  stranger,  may  negotiate  for  a 
mortgage  of  the  property  of  the  debtor  as  security 
for  a  claim,  or  may  accept  a  deed  of  conveyance  in 
satisfaction  thereof,  provided  the  consideration  be 
adequate,  and  the  creditor  in  no  respect,  either  ex- 
pressly or  by  implication ;  either  actively  or  passively, 
arising  from  notice  which  may  be  imputed  to  him 
from  a  knowledge  of  such  circumstances  as  will  put 
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a  prudent  man  upon  his  guard,  aids  the  debtor  in 
any  effort  or  intention  to  defraud,  delay,  or  hinder 
his  other  creditors.  Folk  v.  Fonda  (N.  J.),  29  Atl. 
Rep.  676. 

Landlord  and  tenant  —  rent. —  In  an  action 
for  rent,  representations  by  plaintiff,  not  a  covenant 
of  the  lease,  of  what  would  be  done  him  in  regard 
to  other  premises  than  those  leased,  and  not  alleged 
to  be  either  false  or  fraudulent,  constitute  no  de- 
fense, though  not  fulfilled.  Wilcox  v.  Palmer 
(Pa.),  29  Atl.  Rep.  757. 

LlFB  IN8URANCB  COMPANY — INSOLVENCY — DISTRI- 
BUTION of  assets. — When  a  life  insurance  company 
is  adjudged  insolvent,  and  is  dissolved,  the  measure 
of  the  damages  suffered  by  a  policy  holder  is  the  net 
value  of  the  policy,  without  regard  to  the  health  of 
the  holder,  and  calculated,  as  of  the  date  of  dissolu- 
tion of  the  corporation,  according  to  the  life  insur- 
ance tables  of  mortality,  less  the  outstanding  pre- 
mium notes,  if  any.  Commonwealth  v.  American 
Life  Ins.  (Penn.),  29  Atl.  Rep.  660. 

Master  and  servant — fellow  servants. — The 
mate  of  a  ship  engaged  in  carrying  freight  and  pas- 
sengers between  distant  points  is  a  fellow-servant 
of  a  man  employed  in  the  steward's  department  to 
wait  on  the  officers'  table.  Livingston  v.  Kodiac 
Packing  Co.  (Cal.),  87  Pac.  Rep.  149. 

Municipal  corporation  —  public  improve- 
ments.— A  record  that  a  resolution  and  order  for 
advertisements  for  bids,  "the  yeas  and  nays  being 
taken  under  the  general  rule,  were  unanimously 
adopted  by  a  full  vote  of  the  council,"  shows  a  com- 
pliance with  the  statute  (R.  8.  1881,  §  3099;  R.  8. 
1894,  §  3584),  requiring  that  ''the  yeas  and  nays 
shall  be  taken  and  entered  on  the  record,"  substan- 
tial as  against  collateral  attack  by  an  owner  whose 
property  is  benefited  by  the  improvement  ordained. 
New  Albany  Gas-light  &  Coke  Co.  v.  Crumbo  (Ind.), 
37  N.  E.  Rep.  1062. 

Power  of  attorney — revocation.  — A  power  of 
attorney  executed  by  A.  empowering  B.  to  sell  and 
convey  real  and  personal  estate  and  pay  the  pro- 
ceeds to  C.  to  be  applied  in  payment  of  a  debt  from 
A.  to  C.  existing  or  contemplated  at  the  time  of  its 
execution,  and  executed  by  A.  and  accepted  by  C. 
as  security  for  such  debt,  cannot  be  revoked  by  A. 
American  Loan  &  Trust  Co.  v.  Billings  (Minn.),  59 
N.  W.  Rep.  998. 

Stated  account. — Where  the  debtor  tells  the 
person  in  whose  hands  an  account  has  been  placed 
for  collection,  without  objecting  thereto,  that  he 
will  pay  the  same,  it  is  a  stating  of  account  between 
the  parties,  and  the  account  bears  interest  from  that 
date.     Stickler  v.  Giles  (Wash.),   87  Pac.  Rep.  293. 

Trust— constructive  trust—  agreement  as  to 
land. — Plaintiff  verbally  contracted  with  defendant 


to  join  him  in  the  purchase  of  certain  land  which 
defendant  had  contracted  to  purchase  by  a  certain 
time.  On  plaintiff's  failure  to  pay  his  share  of  the 
money,  defendant  purchased  the  land  in  his  own 
name.  Held,  that  defendant  could  not  be  com- 
pelled to  convey  half  the  land  to  plaintiff  on  the 
ground  that  there  was  a  constructive  trust  in  favor 
of  plaintiff.  Taylor  v.  Kelly  (Cal.),  37  Pac.  Rep. 
216. 

Trade-mark — infringement.— On  motion  for  a 
preliminary  injunction  in  a  suit  between  citizens  of 
the  same  State  for  infringement  of  a  registered 
trade-mark,  the  affidavits  showed  that  the  trade- 
mark was  invalid  because  anticipated.  Held,  that 
an  injunction  should  not  be  granted,  although  the 
affidavits  disclosed  a  case  of  unfair  competition,  the 
jurisdiction  to  retain  the  case  as  to  that  matter  being 
doubtful.  Goldstein  v.  Whelan,  U.  S.  Cir.  Ct.  (N. 
Y.),  62  Fed.  Rep.  124. 

Will — charities— -bequests.  —A  bequest  to  an 
institution  in  Philadelphia  that  will  give  shelter  to 
homeless  people  at  night,  irrespective  of  creed,  color, 
or  condition,  will  be  sustained  in  favor  of  a  society 
shown  to  have  been  organized  and  in  operation  a 
number  of  years,  to  be  engaged  in  maintaining 
shelters  on  the  terms  mentioned  in  the  will,  and  to 
be  the  only  institution  in  the  city  so  engaged.  In 
re  Croxall's  Estate  (Penn.),  29  Atl.  Rep.  759. 

spendthrift  trust. — A  testatrix  devised 

to  her  son  for  life  her  one-third  interest  in  certain 
land,  and  declared  in  the  will:  "  He  shall  have  the 
rents  and  profits  arising  from  my  interest  in  said 
property  for  his  own  use  and  support,  but  no  part 
thereof  shall  be  subject  to  payment  of  his  debts,  and 
he  shall  not  incumber  the  same."  Held,  that  no 
trust  having  been  created,  the  son's  life  estate  was 
subject  to  levy  and  sale  for  payment  of  his  debts. 
Thompson  v.  Murphy  (Ind.),  87  N.  E.  Rep.  1094. 


BRIBING  A  JURY. 

IT  is  seldom  that  we  hear  of  direct  attempts  to 
bribe  jurymen,  either  in  this  country  or  abroad. 
This  seems  to  have  been  tried  during  the  recent 
trial  in  Rome  of  the  directors  of  the  Banco  Romano. 
During  the  trial  one  of  the  jury,  it  was  said  in  sev- 
eral daily  papers,  received  a  letter  with  a  bank  note 
for  1,000  lire  wrapped  in  a  piece  of  paper  on  which 
was  written  the  single  word  "  Acquit."  Another 
received  a  letter  and  note  for  500  lire  with  the  in- 
struction "Condemn."  Both  letters  were  brought 
under  the  notice  of  the  judge,  and  as  the  writers 
could  not  be  traced,  it  was  decided  to  give  the 
money  to  a  charitable  institution  in  the  capital. 
The  old  proverb  of  an  ill-wind,  etc.,  surely  holds 
good  here. —  Laxo  Journal. 
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(frnvvznt  topics. 

[Ail  communications  Intended  for  the  Editor  should  be  ad- 
dressed simply  to  the  Editor  of  Tax  Albany  Law  Journal 
All  letters  relating  to  advertisements,  subscriptions,  or  other 
business  matters,  should  be  addressed  to  The  Albany  Law 
Journal  Compact.] 

AT  the  sixteenth  annual  session  of  the  Associa- 
tion Litteraire  et  Artistique  Internationale, 
which  was  held  at  Antwerp,  August  18  to  25, 
under  the  supervision  and  patronage  of  Leopold 
II  and  the  State  of  Belgium,  many  interesting 
topics  concerning  the  International  Copyright 
Law  were  discussed  and  steps  taken  for  the 
passage  of  measures  which  will  in  many  ways 
aid  the  promulgation  of  the  principles  of  this 
most  important  branch  of  law.  One  of  the  top- 
ics discussed  was  as  to  the  right  of  an  individual 
to  the  exclusive  right  of  his  name  and  the  in- 
fringement of  that  right  by  playrights  and  nov- 
elists. It  was  a  very  generally  recognized  prin- 
ciple of  law  that  the  individual  has  no  property 
in  the  assemblage  of  letters  which  compose  his 
name,  but  is  entitled  to  oppose  all  injury  which 
may  be  brought  to  his  personalty  by  the  use  of 
it.  It  was  determined,  in  relation  to  this  topic, 
that  the  writer  may  choose  to  his  liking  names 
for  the  character  which  he  creates,  but  that  he 
becomes  responsible  for  all  injury  brought 
thereby  to  the  personality  of  others.  Another 
subject  of  discussion  was  the  establishment  of 
a  universal  index  of  published  works.  In  brief, 
the  idea  is  to  utilize  the  copyright  bureau  at 
Berne  as  the  bibliographical  recording  office 
of  the  literary  production  of  the  world,  or  at 
least  all  that  which  may  be  comprised  within 
the  copyright  union.  The  question  of  the  lib- 
erty of  making  a  portrait  was  discussed  at  great 
length,  and  the  general  consensus  of  opinion 
seemed  to  be  that  "  the  portrait  which  contained 
nothing  insulting  was  nothing  reprehensible," 
and  that  "  every  person  can  prohibit  the  repro- 
duction of  his  portrait  when  such  reproduction 
constitutes  any  injury  to  his  personality."  We 
recognize  that  a  union  composed  of  all  civil- 
ized countries  of  the  world  will  be  of  the  great- 
est benefit  to  protect  authors,  playrights,  artists 
and  publishers  from  the  infringement  of  their 
Vol.  50—  No.  18. 


plays  by  parties  of  other  countries  where  no 
recognized  principles  of  international  copyright 
exist.  Whatever  may  be  said,  it  is  certain  that 
a  union  of  this 'character  can  enforce  principles 
of  law  with  greater  certainty,  promptness  and 
justice,  and  that  an  organized  body  with  fixed 
rules  and  principles,  and  recognizing  certain 
laws,  will  be  of  the  greatest  utility  in  enforcing 
the  common  rights  of  the  individuals  and  of 
the  countries  comprising  the  association. 


We  publish  in  this  issue  of  the  Law  Journal 
an  article  on  "  Preferential  Assignments,"  by 
Elbridge  L.  Adams,  Esq.,  of  Rochester,  N.  Y. 
Mr.  Adams  is  a  son  of  the  Hon.  William  H. 
Adams  of  Canandaigua,  one  of  the  justices  of 
the  Supreme  Court  in  the  seventh  judicial  dis- 
trict, and  is  a  grandson  of  the  Hon.  Elbridge 
G.  Latham,  United  States  senator  in  1882.  He 
was  admitted  to  the  bar  in  1880,  and  has  prac- 
ticed in  Rochester  ever  since,  having  been  as- 
sociated with  the  Hon.  James  C.  Smith,  ex- 
presiding  justice  of  the  General  Term  of  the 
fifth  department,  and  with  Arthur  C.  Smith, 
Esq.  He  was  one  of  the  organizers  of  the 
Rochester  Bar  Association,  and  is  at  present 
one  of  the  active  members  of  that  body  and  of 
the  New  York  State  Bar  Association. 


The  case  of  Drake  v.  Lady  Ensley  Coal,  Iron 
&  R.  Co.,  24 L.  R.  64,  decides  that  the  pollution 
of  waters  of  a  stream  by  washing  iron  ore  is 
actionable  if  the  injury  could  have  been  pre- 
vented by  the  use  of  a  basement  to  allow  the 
sediment  to  settle  before  draining  the  water 
back  into  the  stream.  A  similar  case  has  also 
been  determined  in  Kentucky  in  the  matter  of 
Hunter  v.  Taylor  Coal  Company  of  Kentucky. 
In  this  case  the  owners  of  the  coal  mine  drained 
the  waters  of  the  mine  into  a  creek,  so  impreg- 
nating the  water  of  the  creek  with  copperas  and 
other  deleterious  substances  as  to  render  it  unfit 
for  domestic  or  farming  purposes  to  the  lower 
riparian  owners  and  as  to  kill  vegetation  when 
the  creek  overflowed  its  banks.  The  plaintiff 
owned  a  tract  of  land  lying  on  the  creek  below 
the  mines,  and  sued  the  defendant,  the  mining 
company,  for  injuries  caused  by  the  draining  of 
the  mine  into  the  stream,  which  injured  his 
farming  lands  adjacent  to  the  river.  In  this 
case  the  court  held  that  if  the  drainage  from  the 
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mine  was  necessary  to  enable  the  defendant  to 
operate  the  mine,  and  was  done  in  a  proper 
manner,  the  plaintiff  could  not  recover,  and 
that  as  the  injury  was  not  necessarily  of  a  per- 
manent character,  the  damages  occasioned  by 
the  deprivation  of  the  use  of  the  water  for  do- 
mestic or  farming  purposes  and  the  injury  to 
plaintiff's  vegetation  up  to  the  time  of  trial  was 
the  criterion  of  damages. 

The  defeat  of  the  amendment  to  the  Consti- 
tution of  the  State  of  Alabama  at  the  late  elec- 
tion has  caused  the  Hon.  Logan  E.  Bleckley, 
chief  judge  of  the  Supreme  Court  of  Alabama, 
to  resign  his  position  as  a  member  of  the  court. 
One  of  the  amendments  presented  to  the  peo- 
ple, and  which  was  rejected  by  them,  was  the 
increase  of  the  number  of  judges  of  the  Su- 
preme Court  bench  from  three  to  five.  This 
change  had  been  advocated  by  two  Legislatures, 
and  was,  in  the  minds  of  the  bench  and  bar,  a 
necessity  which  had  long  been  felt  by  the  peo- 
ple of  the  State  and  the  judges  of  the  court, 
and  which,  if  relieved,  would  have  added  greatly 
to  the  strength  and  capacity  of  the  Supreme 
Court.  In  his  letter  to  Governor  Northen, 
Judge  Bleckley  says  "  that  it  has  been  apparent 
to  the  bench  and  bar  of  the  whole  State  that 
the  business  of  the  Supreme  Court  had  become 
too  heavy  to  be  adequately  handled  and  dis- 
posed of  by  three  justices,  and  that  he  feels  that 
with  only  two  associates  that  he  is  unable  to  do 
his  share  of  the  work  of  the  court."  He  shows 
that  he  has  omitted  to  write  not  less  than  two 
or  three  hundred  opinions,  which  he  should 
have  written  if  he  had  had  the  time  and  strength 
to  perform  his  duties  properly,  and  that  the  ad- 
dition of  two  judges  would  have  permitted  the 
writing  of  many  opinions  which  are  necessary 
and  proper  for  the  promulgation  of  the  princi- 
ples of  law  which  come  before  the  court.  Judge 
Bleckley  has  been  one  of  the  most  able  judges 
that  ever  sat  on  the  Supreme  Court  bench  of 
Alabama,  and  his  opinions  have  been  cited  with 
approval  in  many  of  the  leading  cases  in  other 
States. 

The  Court  of  Appeals,  on  Wednesday,  Oct. 
31,  appointed  the  three  State  law  examiners 
pursuant  to  chapter  760,  Laws  of  1894.  The 
appointees  are  Austin  G.  Fox,  Esq.,  of  New 
York  city;  William  P.  Goodelle,  Esq.,  of  Syra- 
cuse, and  Franklin  M.  Danaher,  Esq.,  of  Al- 


bany, as  such  members  of  the  board  to  examine 
applicants  for  admission  to  the  bar.  Under 
the  recent  rule  promulgated  by  the  Court  of 
Appeals,  each  examiner  will  be  entitled  to 
$2,000  per  annum,  to  be  paid  from  the  fees  re- 
ceived from  applicants,  in  accordance  with  sec- 
tion 56  of  the  Code  of  Civil  Procedure.  Mr. 
Fox  is  a  prominent  member  of  the  New  York 
city  bar,  who  has  had  considerable  practice  be- 
fore the  Court  of  Appeals,  and  is  held  in  very 
high  regard  by  the  members  of  the  bar  in  the 
city  of  New  York.  He  is  a  graduate  of  Har- 
vard, and  is  about  forty-five  years  of  age,  and 
is  an  active,  energetic  lawyer  who  will  in  many 
ways  aid  in  carrying  out  the  new  law.  Mr. 
William  P.  Goodelle,  of  Syracuse,  is  a  lawyer 
of  about  fifty  years  of  age  and  is  very  well- 
known  in  Canandaigua  county  as  a  pleasant  and 
agreeable  gentleman  and  an  able  lawyer,  who 
has  generally  followed  his  profession  and  has 
little  to  do  with  politics  in  his  own  county  or 
in  the  State.  The  only  prominent  political 
position  which  he  has  held  was  that  of  delegate- 
at-large  to  the  Constitutional  Convention  of 
1894.  In  this  convention  he  was  chairman  of 
the  suffrage  committee  and  bore  the  brunt  of 
the  battle  over  the  attempt  to  give  women  the 
right  to  vote.  Judge  Franklin  M.  Danaher,  of 
Albany,  the  third  member  of  the  board,  is  a 
man  of  middle  age  who  has  worked  hard  to  an 
honorable  position  in  the  bar  of  Albany  county. 
He  was  judge  of  the  city  court  for  twelve  years 
and  has  now  a  practice  which  he  gained  by 
hard  work  and  close  attention  to  business.  We 
have  desired  the  appointment  of  men  who  not 
only  had  the  ability  to  fulfill  the  position  to 
which  they  were  appointed  but  would  also  have 
that  determination  and  energy  which  is  essential 
to  carry  out  the  true  intent  and  meaning  of  the 
law.  We  extend  to  the  members  of  the  board 
appointed,  our  heartiest  congratulations  and 
sincerely  hope  that  by  their  efforts  and  per- 
severance they  may  be  able  to  raise  the  stand- 
ard of  admission  to  the  bar  and  give  to  lawyers 
and  laymen  alike  that  relief  from  the  present 
troubles  which  the  enactment  of  the  present  law 
has  sought  to  remove. 

On  Tuesday  next,  November  6,  the  people  of 
the  State  of  New  York  will  determine  by  their 
votes  whether  they  want  the  proposed  amend- 
ment to  the  Judiciary  Article  as  part  of  the  funda- 
mental law  of  the  State.     It  has  been  discussed 
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at  length  in  the  columns  of  this  journal,  and  our 
readers  are,  no  doubt,  familiar  with  its  provi- 
sions. But  as  we  have  always  believed  in  its 
author,  the  Hon.  Louis  Marshall,  of  Syracuse, 
and  in  the  wisdom  of  its  changes,  we  must  say 
one  more  word  in  its  favor  before  it  is  finally 
accepted  or  rejected  by  the  people.  It  is  unfor- 
tunate, no  doubt,  that  it  is  to  be  submitted  to 
the  people  along  with  other  amendments  to  the 
Constitution,  to  which  there  are  more  or  less 
objections.  Doubtless  it  will  not  stand  on  its 
merits,  nor  will  it  receive  the  support  of  many 
persons  who  otherwise  might  have  voted  for  it. 
Some  will  be  deterred  from  giving  it  their  ap- 
proval because,  if  it  passes,  other  measures  must 
also  pass  with  it,  which  are  of  less  importance, 
and  which  do  not  possess  the  same  non-partisan 
spirit.  We  have  always  maintained  that  it  was 
improper,  unfair  and  unjust  on  the  part  of  the 
members  of  the  Constitutional  Convention  to 
submit  this  proposed  amendment  to  the  Judi- 
ciary Article  with  any  other  proposed  amend- 
ments, and  to  couple  it  with  proposed  changes 
in  the  fundamental  law  of  the  State  with  which 
it  has  no  connection.  The  Constitutional  Con- 
vention should  have  remembered  the  fact  that 
in  1867  the  only  amendment  which  was  ac- 
cepted by  the  people  was  the  Judiciary  Article 
under  which  we  now  practice,  and  which  re- 
ceived the  approval  of  the  people  only  by  a 
small  majority,  because  it  was  submitted  as  a 
separate  measure.  Under  these  circumstances, 
it  was  unfair  to  submit  the  present  article, 
coupled  with  other  changes,  to  which  the  peo- 
ple are  unfavorable  in  one  way  or  another.  It 
may  be  said  by  some  that  it  is  improper  to  bur- 
den the  taxpayers  with  the  cost,  of  more  judges 
and  to  increase  the  judicial  force  of  the  State.  We 
certainly  think  that  it  is  still  more  unjust  to  delay 
litigation  by  not  supplying  the  adequate  machin- 
ery to  fulfill  the  functions  of  legal  procedure.  The 
article  does  not  increase  the  number  of  judges 
in  the  Court  of  Appeals,  but  leaves  that  body 
in  its  present  complete,  adequate  and  proper 
condition.  But  it  does  attempt  to  give  sufficient 
number  of  judges  in  the  courts  of  nisi prius  to 
discharge  the  offices  of  those  courts.  It  simpli- 
fies appeals  from  the  General  Term  tothe  Court 
of  Appeals  and  seeks  to  restrict  appeals  to  the 
General  Terms  by  increasing  the  number  of 
judges  of  that  body,  and  by  indicating  that 
only  questions  of  law  can  be  reviewed  by  the 


court  of  last  resort.  It  combines  the  present 
heterogeneous  mass  of  courts  in  New  York, 
Kings  and  Erie  counties,  has  many  brilliant 
features,  and  is  altogether  a  measure  which 
should  receive  the  approval  of  the  people.  But 
the  people  are  the  judges,  and  with  them  rests 
the  determination  of  this  issue.  It  will  doubt- 
less receive  less  support  than  it  should,  owing 
to  its  connection  with  the  other  proposed  amend- 
ments. We  commend  this  article  to  the  people 
by  itself,  and  wish  that  they  could  have  it  passed 
as  a  measure  for  the  relief  of  litgants,  and  for 
the  furtherance  of  expedition  in  litigation. 


We  have  received  numerous  letters  asking  us 
as  to  the  effect  which  the  proposed  amendments 
would  have  on  appeals  to  the  court  of  last  resort. 
One  query  was:  "Is  the  Court  of  Appeals  now  re- 
quired to  review  questions  of  fact,  except  where 
the  case  has  been  tried  before  a  judge  or  referee 
and  the  General  Term  has  reversed  on  ques- 
tions of  facts  ?  "  Answer:  The  Court  of  Appeals 
is  not  required  to  review  questions  of  fact  at  the 
present  time;  but  in  many  instances  it  reviews 
questions  of  fact  which  are  considered  by  the 
Court  of  Appeals  as  reviews  of  the  law  of  the 
cause.  The  second  question  was  :  "  Where  the 
trial  judges  of  the  appellate  division  in  the  pro- 
posed amendment  to  the  Judiciary  Article  differ 
as  to  facts  does  it  not  seem  proper  that  the 
Court  of  Appeals  should  be  called  upon  to  hear 
an  appeal  on  such  disputed  question  of  fact  ?  " 
Answer:  The  Court  of  Appeals  under  the 
proposed  amendment  is  not  prohibited  from  re- 
viewing questions  of  fact  where  the  appellate 
division  is  not  unanimous  in  the  determination 
of  the  question,  and  in  such  a  case  as  is  sug- 
gested where  many  important  questions  are  to 
be  determined,  the  General  Term,  even  though 
unanimous  in  their  decision,  will  have  the  power 
under  the  proposed  Judiciary  Article  to  order 
the  case  to  the  Court  of  Appeals  for  review  and 
for  determination  by  that  body.  The  idea  was 
to  limit  the  number  of  appeals  by  having  each 
case  which  involved  only  questions  of  fact  re- 
ceive their  final  adjudication  before  the- Gen- 
eral Term,  while  in  cases  where  a  question  of 
law  was  involved  it  could  be  heard  by  the  Court 
of  Appeals,  however  small  the  amount  in  con 
troversy  might  be.  It  was  thought  that  the 
expense  of  the  appeal  would  deter  those  who 
had  only  small  amounts  involved  from  going  to 
the  Court  of  Appeals,  and  that  a  short  time 
after  the  proposed  amendment  was  in  working 
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shape  that  only  cases  which  involved  a  consid- 
erable amount  and  were  only  questions  of  fact, 
would  go  to  the  court  "of  last  resort  for  ad- 
judication. It  is  undoubtedly  true  that  great 
objection  has  been  raised  to  discriminating  as  to 
the  amount  involved,  and  the  framers  of  the 
amendment  who  made  the  distinction  between 
questions  of  law  and  questions  of  fact  took  a 
fair  position  and  should  receive  the  approval  of 
the  people  who  desire  to  lessen  the  cost  of  ex- 
penses in  litigation. 


PREFERENTIAL  ASSIGNMENT  IN  NEW 
YORK. 

WHEN  a  debtor  knowing  himself  to  be  insolvent, 
and  having  determined  to  retire  from  busi- 
ness, makes  a  transfer  of  all,  or  substantially  all,  of 
his  property,  to  a  favored  creditor,  or  class  of  credit- 
ors, in  payment  of  such  favored  creditor's  debts, 
leaving  the  general  body  of  his  creditors  unprovided 
for,  and  the  creditor  is  fully  informed  of  the  facts 
and  of  the  intention  of  the  debtor,  can  such  creditor 
keep  the  entire  avails  of  the  transfer  ? 

Under  the  rules  of  the  common  law,  the  right  of 
a  debtor  to  devote  his  whole  estate  to  the  satisfac- 
tion of  the  claims  of  particular  creditors,  is  un- 
questionable. It  results,  as  Chief  Justice  Marshall 
declared,  "from  that  absolute  ownership  which 
every  man  claims  over  that  which  is  his  own."  The 
diligent  creditor  is  entitled  to  all  the  advantage 
which  he  may  secure,  and  even  if  he  absorb  the 
entire  estate  of  his  debtor,  he  can  not  be  deprived 
of  the  fruits  of  his  diligence,  in  the  absence  of  fraud. 
Our  Court  of  Appeals  has  expressed  the  right  in  this 
language:  "In  the  absence  of  fraud,  a  creditor  has 
no  right  to  complain  of  the  disposition  an  insol- 
vent debtor  makes  of  his  property;  such  a  debtor 
has  a  legal  right  to  transfer  all  of  his  property  to 
one  or  more  creditors,  provided  he  does  so  in  good 
faith,  for  its  fair  value  and  with  an  honest  intent  to 
pay  his  debts.  Such  a  right  is  incident  to  the  owner- 
ship of  property  and  follows  the  legal  title  wherever 
that  goes,  unless  some  special  equity  in  favor  of 
some  individual  or  class,  is  violated  thereby." 
(Williams  v.  Whedon,  109  N.  Y.  338). 

In  many  of  the  earlier  chancery  decisions  in  this 
State  the  common  law  rule  was  condemned.  Thus 
Chancellor  Kent,  in  Regg  v.  Murray  (2  Johns.  Ch. 
565-577):  "As  we  have  no  bankrupt  system,  the 
right  of  the  insolvent  to  select  one  creditor  and  to 
exclude  another  is  applied  to  every  case,  and  the 
consequences  of  such  partial  payments  are  exten- 
sively felt  and  deeply  deplored.  Creditors  out  of 
town  and  who  reside  abroad  or  at  a  distance  are 
usually  neglected.    This  checks  confidence  in  deal- 


ing and  hurts  the  credit  and  character  of  the  country. 
These  partial  assignments  are  no  doubt  founded  in 
certain  cases  upon  meritorious  considerations,  yet 
the  temptation  leads  strongly  to  abuse  and  to  the 
indulgence  of  improper  motives.  Experience  shows 
that  preference  is  sometimes  given  to  the  very  cred- 
itor who  is  the  least  entitled  to  it,  because  he  lent 
to  the  debtor  a  delusive  credit  and  that  too,  no 
doubt  under  assurances,  or  a  well  grounded  confi- 
dence of  priority  of  payment  or  perfect  indemnity 
in  case  of  failure.  How  often  has  it  happened  that 
that  creditor  is  secured,  who  was  the  means  of  de- 
coying others,  while  the  real  business  creditor  who 
parted  with  his  property  on  liberal  terms,  and  in 
manly  confidence,  was  made  the  victim?  Perhaps 
some  influential  creditor  was  placed  upon  the  privi- 
leged list  to  prevent  disturbance,  while  those  who 
are  poor,  or  are  minors,  or  are  absent,  or  want  the 
means  or  the  spirit  to  engage  in  litigation  are 
abandoned." 

So  Chancellor  Walworth  in  Boardmau  v.  Halliday 
(10  Paige  223-229) :  "  Many  of  our  most  enlightened 
judges  have  regretted  that  the  principle  of  permit- 
ting an  insolvent  to  make  a  voluntary  assignment 
of  his  property,  and  to  give  preference  in  any  way, 
should  ever  have  been  adopted.  Judge  Holman, 
in  the  District  Court  of  the  United  States  for  Indi- 
ana, speaks  of  it  as  *  that  most  iniquitous  principle 
of  the  common  law  recognized  in  most  of  the  States 
which  authorizes  an  insolvent  debtor  to  prefer  one 
creditor  over  another  of  equal  or  even  superior 
merit.'  Judge  Judson,  of  Connecticut,  refers  to  it 
as  a  principal  constituting  the  insolvent  an  agent  to 
obtain  money  from  one  and  bestow  it  on  another  at 
his  will  and  pleasure.  And  Judges  Story  and  Bald- 
win, of  the  Supreme  Court  of  the  United  States 
both  condemn  the  principle  of  giving  such  prefer- 
ences, not  merely  as  inequitable  and  unjust  as  it  re- 
gards creditors,  but  as  injurious  in  its  effect  upon 
the  community.  The  district  attorney  of  the 
United  States  for  the  district  of  Ohio,  in  his  com- 
munication to  the  judiciary  committee  of  the  Senate 
of  the  United  States,  says  one  of  the  greatest  evils 
growing  out  of  the  failures  and  distresses  of  the 
past  have  been  the  unjust  and  fraudulent  assign- 
ments made  by  debtors  in  failing  circumstances,  by 
which  certain  creditors  acquire  preferences  over 
others  equally  worthy ;  that  a  very  large  portion  of 
the  real  and  personal  estate  in  this  district  has, 
under  the  operation  of  those  assignments,  been  tied 
up,  the  debtor  remaining  in  possession,  carrying  on 
his  business  as  usual,  and  appropriating  all  the  pro- 
ceeds of  his  property  and  earnings  to  the  payment 
of  some  one  debt  to  the  exclusion  of  all  others ; 
that  there  is  no  limit  to  the  fraud  and  injustice  per- 
petrated by  such  means.  (See  Rep.  of  Jud.  Com- 
mittee on  Bankrupt  Law,  Feb.  8,  1848.)  This  is 
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indeed  strong  language,  but  it  is  merely  a  highly 
colored  picture  of  some  of  the  evils  arising  from  the 
sanction  which  the  courts  have  given  to  an  errone- 
ous principle  as  injurious  to  the  just  rights  of 
creditors,  as  it  is  dangerous  to  the  morals  of  the 
community." 

General  assignment  in  trust  for  the  payment  of 
debts  is  an  American  device.  The  history  of  these 
assignments  in  this  State  tends  to  show  that  they 
were  originally  an  invention  by  debtors  in  failing 
circumstances  designed,  not  for  the  benefit  of 
creditors,  but  to  perpetuate  their  own  control  over 
the  property  in  their  hands.  (Dunham  v.  Water- 
man, 17  N.  Y.  1.) 

The  first  attempt  at  statutory  regulation  in  this 
State  was  the  Act  of  1860,  which,  after  various 
amendments,  was  superseded,  in  1877,  by  the  Gen- 
eral Assignment  Act.'' 

Under  this  act  preferences  might  be  indulged  in 
without  restraint,  and  it  soon  became  a  prevalent 
practice  for  failing  debtors  to  devote,  by  general 
assignment,  the  whole  or  a  large  part  of  their  es- 
tates to  the  payment  of  a  few  preferred  creditors. 
This  resulted  in  so  much  hardship  and  injustice 
that  the  legislature  in  order  to  mitigate  the  evil 
added,  in  1887,  a  section  to  the  general  assignment 
act  by  which  it  was  provided  that  "In  all  general 
assignments  of  the  estates  of  debtors  for  the  benefit 
of  creditors  hereafter  made,  any  preference  created 
therein  *  *  *  shall  not  be  valid  except  to  the 
amount  of  one-third  in  value  of  the  assigned  es- 
tate left  after  deducting  *  *  *  the  cost  and 
expenses  of  executing  such  trust,  aud  should  one- 
third  of  the  assets  of  the  assignor  be  insufficient  to 
pay  in  full  the  preferred  claims,  to  which,  under 
the  provisions  of  this  section,  the  same  are  appli- 
cable, then,  said  assets  shall  be  applied  to  the  pay- 
ment of  the  same  pro  rata  to  the  amount  of  each 
said  preferred  claims."  (Chap.  503,  Laws  1887, 
§  80.)  Other  States  enacted  similar  statutes,  and 
several  of  the  States  prohibited  any  preferences 
whatsoever.  In  the  Illinois  statute  it  is  provided 
that  "every  provision  in  any  assignment  hereafter 
made  in  this  State,  providing  for  the  payment  of 
one  debt  or  liability  in  preference  to  another,  shall 
be  void,  and  all  debts  and  liabilities  within  the  pro- 
visions of  the  assignment  shall  be  paid  pro  rata 
from  the  assets  thereof.1' 

A  way  to  avoid  these  statutory  provisions  was 
however  found,  or  thought  to  be  found,  by  cunning 
and  dishonest  debtors,  who  desired  to  give  their 
relatives  or  favored  friends  a  preference  in  the  dis- 
tribution of  the  assets  of  their  estates.  If  part  only 
of  the  assets  was  to  be  preferred,  the  debtor  would 
give  his  creditor  a  confession  of  judgment  or  bill  of 
sale  just  before  filing  the  assignment.  If  it  was  de- 
sired to  turn  the  whole  estate  over  to  one  or  more 


creditors,  it  would  be  done  by  some  other  instru- 
ment than  a  general  assignment  under  the  statute. 

The  courts  soon  had  an  opportunity  to  construe 
these  wholesome  statutes.  One  of  the  first  cases  of 
importance  arose  under  the  Illinois  Act,  which  is, 
in  substance,  the  same  as  the  statute  of  New  York, 
except  that  it  prohibits  all  preferences.  The  case 
referred  to  was  brought  to  set  aside  transfers  made 
by  the  defendant  to  his  mother,  brother  and  sis- 
ters, through  the  medium  of  bills  of  sale  and  deeds 
of  all  his  property,  in  payment  of  alleged  indebted- 
ness to  them.  The  Illinois  trial  court  set  aside  the 
transfers  as  fraudulent  in  fact,  and  the  judgment 
was  affirmed  by  the  appellate  court  of  the  State. 
The  case  then  came  up  on  error  to  the  Supreme 
Court  of  the  United  States.  (White  v.  Cotzhausen, 
120  U.  b.  800.)  The  judgment  was  reversed,  be- 
cause it  was  determined  that  there  was  no  proof  of 
actual  fraud,  but  the  transfers  were  held  to  be  con- 
demned by  the  assignment  act,  although  they  were 
not  followed  by  any  other  assignment,  and  the 
plaintiffs  were  adjudged  entitled  to  come  in  and 
share  in  the  estate  with  the  defendants  and  other 
creditors.  The  opinion  was  written  by  Judge  Hah- 
lln,  and  I  shall  quote  liberally  from  it,  as  the 
strongest  argument  for  the  principle  of  equality  in 
the  distribution  of  insolvents'  estates  that  can  be 
stated. 

"  When  an  insolvent  debtor  recognizes  the  fact 
that  he  can  no  longer  go  on  in  business  and  deter- 
mines to  yield  the  dominion  of  his  entire  estate,  and 
in  execution  of  that  purpose  or  that  intent,  to 
evade  the  statute,  transfers  all  or  substantially  all 
his  property  to  a  part  of  his  creditors,  in  order  to 
provide  for  them  in  preference  to  other  creditors, 
the  instrument  or  instruments  by  which  such  trans- 
fers are  made,  and  that  result  is  reached,  whatever 
their  form,  will  be  held  to  operate  as  an  assign- 
ment, the  benefits  of  which  may  be  claimed  by  any 
creditor  not  so  preferred,  who  will  take  appropriate 
steps  in  a  court  of  equity  to  enforce  the  equity  con- 
templated by  the  statute." 

"  It  is  true  that  there  was  not  here  as  in  Preston  v. 
Spaulding  (120  III.  208),  a  formal  deed  of  the  assign- 
ment by  the  debtor,  under  the  statute;  but  of  what 
avail  will  the  statute  be  in  securing  equity  among 
the  creditors  of  the  debtor,  who  being  insolvent 
has  determined  to  yield  the  dominion  of  his  entire 
estate  and  surrender  it  for  the  benefit  of  creditors, 
if  some  of  them  can  be  preferred  by  the  simple  de- 
vice of  not  making  a  formal  assignment  and  permit- 
ting them  under  the  cover  or  by  means  of  convey- 
ances, bills  of  sale  or  written  transfers,  to  take  his 
full  estate  on  account  of  their  respective  debts  to 
the  exclusion  of  other  creditors?  If  Alexander 
White,  Jr.,  intending  to  surrender  all  his  property 
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for  the  benefit  of  Ins  creditors  and  to  stop  business, 
had  excepted  from  the  conveyances,  bills  of  sale 
and  transfers  executed  to  his  mother,  sisters  and 
brother,  a  relatively  small  amount  of  property,  and 
had  shortly  thereafter  made  a  general  assignment, 
under  the  statute,  it  could  not  be  doubted  under 
the  decision  in  Preston  v.  Spaulding,  and  in  view 
of  the  facts  here  disclosed,  that  such  conveyances, 
bill  of  sale  and  transfers  would  have  been  held 
void,  as  giving  a  forbidden  preference  to  particular 
creditors,  and  his  assignment  would  have  been 
held  at  the  suit  of  other  creditors  to  embrace  not 
simply  the  property  owned  by  him  when  it  was 
made,  but  all  that  he  previously  conveyed,  sold 
and  transferred  to  his  mother,  sisters  and  brother. 
But  can  he,  having  the  intention  to  quit  business 
and  surrender  his  entire  estate  to  creditors,  be  per- 
mitted to  defeat  any  such  result  by  simply  omitting 
to  make  a  formal  assignment  and  by  including  the 
whole  of  his  property  in  conveyances,  bills  of  sale 
and  transfers  to  the  particular  creditors  whom  he 
desires  to  prefer  ?  Shall  a  failing  debtor  be  allowed 
to  employ  indirect  means  to  accomplish  that  which 
the  law  prohibits  to  be  done  directly  ?  These  ques- 
tions must  be  answered  in  the  negative.  They 
could  not  be  answered  otherwise  without  suggest- 
ing an  easy  mode  by  which  the  entire  object  of 
this  legislation  may  be  defeated. 

"If  Alexander  White,  Jr.,  had  made  a  formal 
assignment  of  his  entire  property  in  trust  for  the 
benefit,  primarily  or  exclusively,  of  his  mother,  sis- 
ters and  brother,  as  creditors,  its  illegality  would 
have  been  so  apparent  that  other  creditors  would 
have  been  allowed  to  participate  in  the  proceeds  of 
the  sale.  By  the  conveyances,  bills  of  sale,  con-, 
fession  of  judgment  and  transfers,  all  made  about 
the  same  time  and  pursuant  to  an  understanding 
previously  reached,  be  has  effected  precisely  the 
same  result  as  would  have  been  reached  by  a  formal 
assignment  to  a  trustee  for  the  exclusive  benefit  of 
his  mother,  brother  and  sisters.  The  latter  is  for- 
bidden by  the  letter  of  the  statute,  and  the  former 
is  equally  forbidden  by  its  spirit.  Surely  the  mere 
name  of  the  particular,  instruments  by  which  the 
illegal  result  is  reached,  ought  not  to  be  permitted 
to  stand  in  the  way  of  giving  the  relief  contem- 
plated by  the  statute.  Courts  of  equity  are  not  to 
be  misled  by  mere  devices,  nor  baffled  by  mere 
forms." 

This  case  has  been  approved  by  the  General  Terms 
of  the  several  departments  of  this  State.  (Manning 
v.  Beck,  54  Hun,  102;  Spellinan  v.  Friedman,  54 
id.  409;  Abegg  v.  Schwabb,  7  N.  Y.  Supp.  46; 
First  National  Bank  v.  Bard,  59  Hun,  539;  Sweetser 
v.  Smith,  5  N.  Y.  Supp.  378.) 

In  Manning  v.  Beck  (gupra),  Macomber,  J.,  said: 
"  Where  there  is  a  voluntary  surrender  by  an  insol- 


vent debtor,  of  dominion  over  his  entire  estate,  and 
the  transfer  of  the  whole  or  substantially  the  whole 
of  his  property,  to  a  portion  only  of  his  creditors, 
in  order  to  give  them  a  preference  over  others, 
whether  made  by  one  instrument  or  more,  whatever 
form  the  same  may  take,  when  such  transfer  ope- 
rates as  an  unlawful  preference  in  fact,  the  assign- 
ment itself  may  be  assailed  by  a  creditor  and  the 
same  set  aside  as  a  fraud  upon  the  act." 

The  Court  of  Appeals  has  not  yet  been  called 
upon  to  decide  a  case  involving  the  precise  propo- 
sition with  which  this  discussion  commences.  It 
bas  coquetted  with  White  v.  Cotzhausen,  in  several 
recent  cases,  but  in  such  a  way  as  to  give  little 
assurance  that  when  the  precise  question  does  come 
up,  it  will  dispose  of  it  in  the  same  broad,  equitable 
spirit  that  actuated  the  Federal  Court. 

The  late  Second  Division  of  the  court  came  very 
near  approving  White  v.  Cotzhausen,  but  its  de- 
cision has  since  been  so  limited  by  the  regular  court 
as  to  be  of  little  weight.  In  Berger  v.  Varrelman, 
127  N.  Y.  381,  the  court  was  asked  to  construe  the 
language:  "In  all  general  assignments  of  the 
estates  of  debtors  for  the  benefit  of  creditors  here- 
after made,  any  preferences  made  therein  *  *  » 
shall  not  be  valid,  except,"  etc.,  closely  and  to  hold 
that  preferences  not  created  by  instruments  known 
as  general  assignments,  are  not  within  the  condem- 
nation of  the  section.  The  court,  however,  refused 
to  so  bold  and  says,  per  Follott,  Ch.  J. :  "  Such  an 
interpretation  would  defeat  the  intent  of  the  Legis- 
lature and  would  be  found  to  be  no  bar  to  the  prac- 
tices at  which  it  was  aimed.  Insolvents  would  be 
left  free  to  secure  their  friends  by  independent  in- 
struments executed  in  contemplation  of  making 
general  assignments,  which,  when  executed,  would 
carry  to  their  assignees  but  a  remanent  of  their 
estates  for  the  benefit  of  their  unfavored  creditors. 
The  words  of  the  section  must  be  construed  to  em- 
brace all  of  the  instrumentalities  which  failing  debt- 
ors, in  contemplation  of  a  general  assignment, 
voluntarily  employ  to  give  preference  to  particular 
creditors.  The  section  under  consideration  was  in- 
tended to  prevent  the  forbidden  result,  whether 
accomplished  within  or  without  the  general  assign- 
ment. The  question  has  been  several  times  before 
the  Supreme  Court  in  this  State,  and  conveyances 
which  created  preferences  for  more  than  one-third 
of  the  insolvent's  estate,  when  made  in  contempla- 
tion of  a  general  Assignment,  have  invariably  been 
condemned  as  violations  of  the  statute." 

Judge  Follett  then  refers  to  the  Illinois  statute 
and  cases  arising  out  of  it,  including  White  v. 
Cotzhausen,  from  which  he  quotes  somewhat  at 
length.  Then,  with  exasperating  cautiousness,  he 
says:  "  The  reference  to  White  v.  Cotzhausen  must 
not  be  taken  as  an  indication  of  approval,  nor  this 
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cautionary  remark  as  an  intimation  that  we  disap- 
prove of  the  doctrine,  that  where  an  insolvent, 
without  making  a  general  assignment,  transfers  his 
entire  estate  to  favored  creditors  by  several  instru- 
ment*, it  is  a  violation  of  the  section,  bat  the  case 
is  instructive  in  its  reasoning  and  shows  the  trend 
of  courts  when  called  upon  to  consider  like  statutes." 

The  question  of  knowledge  of  the  intended  gen- 
eral assignment  on  the  part  of  the  favored  creditor 
having  been  raised,  Judge  Follett  says:  "It  would 
not  be  claimed,  we  think,  that  a  preference  for  more 
than  one-third  of  the  assigned  estate,  when  created 
by  an  instrument  known  as  a  general  assignment 
would  be  valid,  though  executed  without  the  knowl- 
edge of  the  preferred  creditor.  If  such  a  position 
could  be  successfully  maintained,  the  section  would 
be  wholly  inoperative,  as  it  would  be  quite  easy,  as 
indeed  it  is  frequently  the  practice,  to  execute  these 
instruments  without  consulting  the  favored  credi- 
tors. If  the  absence  of  pre-knowledge  on  the  part 
of  the  creditors  that  a  preference  is  to  be  created  by 
an  assignment  does  not  strengthen  their  position,  it 
is  not  easy  to  see  how  the  want  of  knowledge  that 
an  assignment  is  contemplated  would  avail  them 
though  the  preference  be  created  by  an  independent 
instrument. 

This  section  is  designed  to  limit  the  power  of  in- 
solvents to  create  preferences  beyond  the  extent 
named,  and  to  regulate  their  conduct,  but  not  to 
control  the  actions  of  creditors  who  are  left  free  to 
collect  or  secure  their  claims  by  the  usual  remedies. 
It  is  the  action  of  the  insolvent  debtors,  which  the 
law  seeks  to  control." 

The  conclusion  was,  therefore,  that  the  judgment 
appealed  from,  should  be  affirmed.  Judges  Vann, 
Potter  and  Landon  concurred  in  this  conclusion, 
but  the  remainder  of  the  court  dissented  upon  the 
sole  ground  that  as  the  record  did  not  contain  the 
evidence,  and  the  facts  found  did  not  warrant  the 
conclusion  that  the  defendant  took  the  judgment 
by  confession,  otherwise  than  in  good  faith,  and 
without  any  knowledge  or  information  that  the 
debtors  contemplated  making  an  assignment  for  the 
benefit  of  their  creditors,  he  should  not  be  denied 
entirely  the  benefit  of  the  preference  which  his 
judgment  and  levy  gave  him,  but  should  be  treated 
as  a  preferred  creditor.  They  were,  therefore,  in 
favor  of  a  judgment  which  would  simply  set  aside 
the  sale  on  execution  and  direct  the  payment  of 
the  proceeds  to  the  assignee  for  distribution,  but 
which  would  leave  the  judgment  and  levy  undis- 
turbed. 

The  next  case  to  come  before  the  Court  of  Appeals 
was  the  case  of  Manning  v.  Beck  (129  N.  Y.  1).  It 
came  up  on  an  appeal  from  a  judgment  of  the  Gen- 
eral Term  in  the  Fifth  Department,  which  affirmed 
a  judgment  in  favor  of  the  plaintiffs  at  Special 


Term.  The  plaintiffs  in  that  action  were  judgment 
creditors  of  the  defendant  Louis  B.  Peck,  and  they 
brought  the  action  against  him  and  William  H. 
Beck  and  H.  Israel  Weinberg,  for  the  purpose  of 
setting  aside  a  bill  of  sale  executed  by  Louis  P. 
Beck  to  William  H.  Beck  and  an  assignment  with- 
out preferences  for  the  benefit  of  creditors  executed 
by  Louis  P.  Beck  to  the  defendant  Weinberg. 
Upon  the  trial  the  court  found  among  other  things 
these  facts,  viz. : 

That  defendant,  William  H.  Beck,  was  a  son  of 
Louis  P.  Beck,  and,  on  the  8rd  of  January,  1889, 
the  father  was  indebted  to  the  son  to  the  extent  of 
nearly  $5,000.  The  father  was  the  owner  of  a  stock 
of  goods  in  a  store  and  of  the  fixtures  therein,  and, 
on  the  above-mentioned  day,  he  conveyed  them  all 
to  his  son  by  a  bill  of  sale.  The  consideration  for 
the  execution  of  such  bill  was  an  agreement  of  the 
son  to  take  the  goods  described  in  it,  as  a  payment 
of  the  debt  due  him,  and  his  assumption  of  certain 
indebtedness  of  the  father  which  he  agreed  to  pay, 
and  the  payment  of  a  small  amount  in  cash  to  the 
father.  The  son  was  entirely  solvent  and  able  to 
pay  the  debts  which  he  assumed.  There  was  no 
question  but  that  the  consideration  for  the  bill  of 
sale  fully  equalled  the  value  of  the  goods  and  fix- 
tures which  passed  under  it.  At  the  time  of  the 
execution  of  the  bill  of  sale  the  sou  had  not  the 
slightest  knowledge  that  the  father  intended  to 
make  a  general  assignment  for  the  benefit  of  credit- 
ors. Weinberg,  the  assignee,  received  certain  notes 
from  the  father,  but,  at  that  time,  did  not  know 
that  be  contemplated  making  an  assignment,  and 
the  assignee  was  at  all  times  ignorant  of  any  fraudu- 
lent intent  on  the  part  of  the  father.  The  assign- 
ment for  the  benefit  of  creditors  was  made  by  Louis 
P.  Beck  to  the  defendant,  Weinberg,  on  the  14th 
day  of  January,  1889,  in  the  afternoon,  and  the  as- 
signee duly  accepted  the  trust  and  executed  a  bond 
for  the  faithful  discharge  of  his  duties,  and  the  first 
knowledge  William  H.  Beck  had  of  the  making  of 
the  assignment  was  on  the  morning  of  the  5th  of 
January,  1889,  when  he  was  informed  of  the  fact 
by  the  assignee. 

At  the  time  of  the  making  of  the  bill  of  sale  the 
defendant,  William  H.  Beck,  knew  that  Louis  P. 
Beck  was  insolvent.  There  is  no  finding  that  Louis 
P.  Beck  executed  the  bill  of  sate  in  contemplation 
of  making  an  assignment  for  the  benefit  of  his 
creditors. 

Judge  Peckham,  writing  for  the  whole  court, 
says:  "The  provisions  of  this  act  (Chap.  508  of 
the  Laws  of  1887)  have  been  under  review  in  the 
second  division  of  this  court,  in  the  case  of  Berger 
v.  Varrelraan,  and  whatever  has  been  therein  de- 
cided, we  regard  as  conclusive  upon  us  to  the  same 
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chief  judge,  in  the  course  of  the  opinion,  considered 
(not  decided)  the  case  upon  the  theory  that  the 
creditor  had  no  knowledge  when  he  took  his  con- 
fession of  judgment,  that  the  debtor  contemplated 
making  a  general  assignment,  and  said  that  be 
thought  it  might  well  be  decided  upon  that  theory, 
but  because  some  of  his  brethren  thought  that  in 
the  absence  of  a  finding  of  fact  that  the-  creditor 
had  this  knowledge,  the  judgment  of  confession 
should  not  be  set  aside,  but  allowed  to  stand  as  a 
valid  preference  of  the  estate  of  the  assignor;  he 
proceeded  to  discuss  the  question  of  knowledge  by 
the  creditor,  and,  from  the  whole  evidence,  he  came 
to  the  conclusion  that  the  creditor  had  such  knowl- 
edge, and  that  the  court  was  required  under  the 
rule  as  to  implying  facts  to  infer  in  support  of  the 
judgment  under  review  that  the  creditor,  when  he 
took  his  confession  of  judgment  and  made  his  levy, 
that  the  judgment-debtor  then  contemplated  making 
a  general  assignment.  A  majority  of 'the  court 
agreed  in  this  view  and  the  judgment  of  confession 
was  set  aside.  Some  of  the  members,  however, 
thought  that  the  fact  of  knowledge  could  not  be 
implied,  and,  as  it  had  not  been  found,  they  dis- 
sented from  the  views  of  the  majority. 

"This  case  is,  therefore,  authority  for  holding 
that  when  the  creditor  has  knowledge  that  the 
judgment  is  confessed  by  the  debtor  in  contempla- 
tion of  his  assignment  for  the  benefit  of  creditors, 
the  judgment,  under  the  facts  set  forth  in  the  case, 
will  be  regarded  as  in  violation  of  the  statute." 

It  seems  to  me  that  this  is  a  very  unfortunate  and 
uncalled  for  limitation  of  the  case  of  Berger  v.  Var- 
relmann.  In  the  first  place,  it  quite  completely 
ignores  the  impregnable  argument  of  Judge  Follett, 
in  which  he  showed  that  if  the  absence  of  pre- 
knowledge  on  the  part  of  creditors  that  a  preference 
is  to  be  created,  by  and  in  the  general  assignment 
does  not  strengthen  their  position,  neither  does  it, 
though  the  preference  be  created  by  an  independ- 
ent instrument. 

And  in  the  second  place  the  dissenting  minority 
in  the  Varrelman  Case,  agree  that  it  was  proper  to 
set  aside  the  confessed  judgment  as  a  part  of  the 
scheme  of  the  assignment  and  only  insist  that  the 
judgment  creditors  shall  be  treated  as  preferred 
creditors  and  receive  their  pro  rata  share  of  one- 
third  of  the  assigned  estate. 

With  this  regrettable  interpretation  of  the  Varrel- 
man Case  for  his  guide,  Judge  Peckham  proceeds 
to  an  examination  of  the  findings  in  the  Beck  Case, 
and  arrives  at  the  conclusion  that  the  son  had  no 
knowledge  when  he  received  his  bill  of  sale,  of  any 
intent  on  the  part  of  his  father  to  thereafter  execute 
a  general  assignment.  "  The  question  is,  therefore, 
now  fairly  before  us,"  he  says,  "  whether  a  certain 


creditor  who  procures  a  bill  of  sale  from  an  insol- 
vent debtor  in  payment  of  or  as  security  for  an 
honest  or  subsisting  debt  and  in  ignorance  of  any 
intention  on  the  part  of  the  creditor  to  make  there- 
after a  general  assignment  can  hold  it  as  against  the 
world,  even  though  the  property  passing  under  the 
bill  of  sale  exceed  one-third  of  the  assets  of  the 
vendor  *  *  *  *.  In  such  case,  it  seems  to  me 
an  important  consideration  to  inquire  whether  at 
the  time  the  security  was  taken  or  the  debt  paid, 
the  creditor  knew  the  debtor  was  insolvent  and  in- 
tended to  follow  the  bill  of  sale  by  an  assignment 
for  the  benefit  of  his  creditors,  and  to  thus  divest 
himself  of  all  control  over  his  property.  If  he  had 
such  knowledge,  it  would  be  entirely  proper,  as  was 
held  by  the  second  division,  to  regard  the  confes- 
sion of  judgment  as  one  of  the  instrumentalities 
employed  by  the  debtor  in  contemplation  of  making 
an  assignment  for  the  purpose  of  giving  a  prefer- 
ence in  violation  of  the  act.  Whether  it  should  be 
regarded  as  one  of  such  instrumentalities,  ought  as 
it  seems  to  us,  to  depend  somewhat  upon  the  state 
of  the  mind  of  the  creditor.  If  he  had  knowledge 
that  the  debtor  intended  to  make  an  assignment 
and  that  the  security  was  given  with  the  intent 
that  it  should  result,  in  consequence  of  the  as- 
signment in  a  violation  of  the  provisions  of  the 
act,  then  we  think  the  security  should  be  ad- 
judged ineffectual.  In  such  case  the  creditor  in 
effect  participates  with  the  debtor  in  an  attempt  to 
violate  the  act,  but  even  then,  bow  far  the  judg- 
ment should  go,  is  worthy  of  some  inquiry  when 
the  question  shall  arise.  *  *  *  The  statute 
does  not  and  was  not  intended  to  prevent  a  cred- 
itor from  obtaining  payment  of  or  security,  and 
thereby  a  preference  for  his  debt  even  from  an  in- 
solvent debtor,  and  where  a  court  is  asked  to  set 
aside  a  security,  which  is  disconnected  from  and 
prior  to,  any  general  assignment,  on  the  ground 
that  it  is  in  violation  of  the  act  in  relation  to  pref- 
erences in  general  assignments,  it  at  once  becomes 
a  question  whether  that  act  was  ever  intended  to 
cover  a  case  where  the  creditor,  obtaining  or  avail- 
ing himself  of  such  securities,  was  ignorant  of  any 
existing  intention  on  the  part  of  the  debtor  to 
thereafter  perform  an  entirely  separate  act  and 
make  a  general  assignment.  It  does  not,  in  terms, 
cover  such  a  case,  and  we  think  it  should  not  be 
thus  extended  by  construction." 

Judge  Peckham  then  refers  to  White  v.  Cots- 
hausen,  concerning  which,  he  says:  "Taking  the 
facts  into  consideration  as  shown  in  that  case,  viz. : 
A  scheme  entered  into  by  all  the  family,  debtor 
and  creditors,  to  give  and  to  obtain  a  prefer- 
ence over  all  other  creditors,  and  by  means  of 
such  scheme,  to  appropriate  the  entire  estate  of 
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such  debtor  to  bis  own  family  and  to  the  exclusion 
of  all  other  creditors,  it  possibly  might  not  be 
a  great  strain  upon  the  statute  to  hold  such  a 
scheme  void.  But  we  have  no  such  case.  Instead, 
of  a  scheme  shared  in  by  the  creditors  to  appropriate 
property  in  evasion  of  the  statute,  there  is  an  entire 
ignorance  upon  the  part  of  the  creditor  of  any  such 
scheme,  and  there  is  the  fact  that  the  creditor  is 
only  doing  an  act  which  has  always  heretofore  been 
entirely  legal,  viz. :  obtaining  security  for  and  prob- 
ably thereby  a  preference  iu  the  payment  of  his 
debt  from  an  insolvent  debtor.  *  *  *  It  does 
not  seem  to  us  that  either  the  letter  or  the  spirit  of 
our  statute  covers  a  case  where  the  creditor  is 
ignorant  of  any  intended  violation  of  the  statute  by 
the  debtor,  and  where  the  act  of  the  creditor  is 
simply  to  obtain  security  for  the  payment  of  an 
honest  debt  due  from  the  debtor  to  himself.  *  *  * 
It  has  been  urged  that  by  this  construction  the 
statute  may  be  easily  evaded.  It  is  said  a  failing 
debtor  may  prefer  his  favorite  creditors  by  separate 
instruments  and  then  make  a  general  assignment, 
and  as  a  result  his  favored  creditors  will  be  paid  in 
full  and  those  provided  for  in  the  assignment  will 
get  nothing.  Those  creditors,  however,  who  par- 
ticipated in  Or  were  cognizant  of  the  intent  of  the 
debtor,  could  not  avail  themselves  of  their  securities 
beyond  at  any  rate,  the  statutory  rate.  (Berget  v. 
Varrelmann,  above  referred  to.)  And  as  to  those 
creditors  who  were  ignorant  of  any  such  intent  it  is 
not  perceived  that  any  great  misfortune  would 
attend  the  allowance  of  their  securities  in  the  same 
way,  as  has  been  legal  for  a  long  number  of  years 
past.  The  debtor  might  also  neglect  to  make  an 
assignment  and  then  it  would  look  as  if  the  acts  of 
preference  would  be  legaL  The  statute  of  1887 
does  not  at  any  rate  cover  such  a  state  of  facts  and 
we  do  not  feel  at  liberty  to  enlarge  its  provisions  by 
construction  so  as  to  bring  such  facts  within  the 
condemnation  of  the  statute.  If  it'  be  thought  good 
policy  so  to  do,  the  legislature,  and  not  this  court, 
is  the  body  to  which  application  should  be  made  to 
effect  such  change  in  the  law." 

It  is  evident  from  the  foregoing  excerpts  from 
Judge  Peckham's  opinion  that  the  Court  of  Ap- 
peals is  not  inclined  to  give  the  statute  of  1887  the 
same  construction  which  the  Illinois  statute  re- 
ceived from  the  Supreme  Court  of  the  United 
States.  Still  it  must  be  remembered  that  the  Beck 
case  was  decided  on  the  ground  that  the  creditor 
who  took  the  bill  of  sale  from  the  insolvent  debtor 
had  no  knowledge  at  the  time  that  a  general  assign- 
ment was  contemplated  (Central  flank  v.  Seligman, 
138  N.  Y.  435,  442),  and  that  whatever  dicta  may  be 
found  therein  unfavorable  to  that  construction  of 
the  statute,  which  would  forbid  preference  wholly 
disconnected  from  general  assignments,  are  liable 


to  be  modified  when  the  question  comes  up  in  a 
different  way  and  is  more  comprehensively  pre- 
sented to  the  court  than  it  has  been  in  any  case 
which  has  come  to  my  notice. 

The  opinion  in  the  Beck' case  is  certainly  not 
altogether  satisfactory  to  the  profession  nor  to  the 
business  community.  It  would  be  unfortunate  if 
the  courts  of  this  State  were  to  encourage  by  a 
strict  construction  of  a  remedial  statute  what  is  be- 
coming an  intolerable  wrong  to  the  mercantile 
world. 

One  may  be  pardoned  for  inquiring  why,  if  what- 
ever has  been  decided  in  the  Second  Division  is  con- 
clusive upon  the  Court  of  Appeals  to  the  same 
extent  as  if  decided  by  the  later  court,  it  should 
go  out  of  its  way  to  give  a  close  and  strict  construc- 
tion to  a  statute  which  the  Second  Division  de- 
cided "should  be  liberally  construed,  being 
remedial,  so  as  to  prevent  the  mischiefs  at  which  it 
was  aimed."    (Berger  v.  Varrelmann,  p.  287.) 

I  have  seen  two  cases  in  the  Supreme  Court,  at 
least  one  of  which  has  presented  the  question  fairly 
and  squarely.  In  the  case  of  Tompkins  v.  Hunter 
(24  N.  Y.  Supp.  8),  the  plaintiff  sought  to  have  a 
conveyance  by  the  defendant  Hunter  to  the  defend- 
ant National  Bank  of  Penn  Yan  set  aside  on  the 
ground,  that  by  it,  Hunter,  who  was  insolvent  and 
about  to  retire  from  business,  transferred  all  his 
property  to  one  creditor  to  the  exclusion  of  himself 
and  the  other  creditors.  There  was  no  general 
assignment,  using  that  term  in  the  sense  of  a  con- 
veyance in  trust  for  the  benefit  of  creditors,  and  no 
question  of  fraud  in  fact.  The  favored  creditor 
knew  that  the  debtor  was  insolvent  and  that  it 
would  get  all  his  property.  For  the  plaintiff,  it 
was  contended,  that  in  the  case  of  White  v.  Cotz- 
hausen,  while  not  conclusive  as  an  authority  upon 
the  courts  of  this  State  should  be  followed  by  them 
and  that  the  trend  of  the  decisions  has  been  toward 
the  doctrine  laid  down  by  it.  It  was  sought  to  dis- 
tinguish the  case  from  Manning  v.  Beck,  by  the 
fact  that  the  debtor  had  determined  that  he  could 
no  longer  go  on  in  his  business,  and  that  the  credi- 
tor knew  that  fact. 

The  General  Term  in  the  fifth  department,  on  the 
opinion  of  Bradley,  J.,  refused  to  follow  the  case  in 
129  U.  8.,  and  held  that  the  conveyance  and  transfer 
made  by  Hunter  to  the  bank  did  not  constitute  a 
general  assignment  within  the  meaning  of  the  statute 
and  that  as  the  statute  changes  the  effect  of  the 
common  law  it  cannot  be  construed  to  abrogate  it, 
further  than  the  clear  import  of  the  language  the 
statute  requires.  (75  Hun,  612.)  The  case  is  now 
on  appeal  to  the  Court  of  Appeals. 

In  Dillingham  v.  Flack  (43  N.  Y.  St.  Rep.  810), 

which  arose  in  the  first  department,  it  seems  that 

the  question  presented  was  whether  or  not  a  bill  of 
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rale  which  constituted  the  subject  matter  of  the 
action  was  part  of  one  and  the  same  transaction, 
with  the  execution  and  delivery  of  two  mortgages 
and  two  trust  deeds,  by  which  all  the  property  of 
Mrs.  Perine  was  transferred  to  the  plaintiff  for  him- 
self and  in  trust  for  two  other  creditors;  and  the 
court  say:  "It  must  be  conceded  as  a  proposition 
of  law,  that  if  the  transactions  relating  to  all  these 
transfers  by  Mrs.  Perine  to  the  plaintiff,  amounted 
in  effect  to  a  general  assignment  for  the  benefit  of  only 
a  portion  of  'Mrs.  Perine'*  creditor)  this  under  the 
statute  would  render  the  entire  transaction  and  the 
instruments  by  which  the  same  were  sought  to  be 
effected,  illegal  and  void." 
I  cannot  find  that  this  case  has  been  appealed. 
There  are  several  considerations  affecting  this 
question  which  have' not  yet  received  adequate  at- 
tention from  the  courts. 

Is  not  any  assignment  of  all  his  property  by  an 
insolvent  a  general  assignment?  (See  Musey  v. 
Noyes,  27  Vt.        .) 

If  the  statute  can  be  strained  to  cover  the  case 
of  preferences  created  outside  of,  but  in  contempla- 
tion of  a  general  assignment,  why  can  it  not  be 
strained  to  cover  the  case  of  voluntary  alienations 
of  all  an  insolvent's  property,  which  are  not  fol- 
lowed by  a  general  assignment,  for  the  very  suffi- 
cient reason  that  there  is  nothing  left  to  assign? 

Suppose  the  general  assignment  has  been  made, 
but  set  aside  for  fraud.  It  cpuld  not  then  be  said 
that  undue  preference  had  been  given  in  a  general 
assignment,  for  the  assignment  being  void,  never 
had  any  existence  for  any  purpose.  (See  First  Na- 
tional Bank  v.  Bard,  59  Hun,  539,  534.) 

If  it  is  the  intent  of  the  debtor  to  evade  the  stat- 
ute which  forms  the  crucial  point  of  these  cases, 
why  is  it  not  a  presumption  of  law  that  when  an  in- 
solvent yields  dominion  of  his  entire  estate  to  one 
creditor,  by  confession  of  judgment,  or  bill  of  sale, 
he  intends  to  evade  the  statute? 

If  the  validity  of  a  preference  created  outside  of 
a  general  assignment  is  "  to  depend  somewhat  upon 
the  state  of  mind  of  the  creditor,"  by  what  psycho- 
logical process  are  we  to  determine  that  "state?" 

Elbridoe  L.  Adams. 
Rochester,  October  28,  1894. 


Where  a  promise  is  made  in  one  State  to  accept  a 
draft  payable  in  another  State,  the  law  of  the  State 
where  the  draft  is  made  determines  the  validity  of 
the  contract;  and  it  is  immaterial  that,  by  the 
statutes  of  the  State  where  the  draft  is  payable,  a 
promise  to  accept  must  be  in  writing,  to  be  deemed 
an  -actual  acceptance,  and,  if  not  in  writing,  can  be 
enforced  only  by  the  person  who  draws  or  negotiates 
the  bill.  Exchange  Bank  v.  Hubbard,  U.  S.  Cir. 
Ct.  of  App.,  62  Fed.  Rep.  112. 


CITY  OF  LONDON  AND  ITS  CHARTERS. 

The  goodly  Thames  near  which. 
Brutus'  City  stands .  —  Drayton . 

IT  is  scarcely  necessary  for  me  to  remind  you  that 
it  is  quite  impossible,  within  the  small  space  of 
time  -usually  allotted  to  the  reader  of  a  paper  at 
these  meetings,  to  do  more  than  take  a  most  cursory 
glance  at  the  large  and   important  subject  upon 
which  I  now  propose  to  address  you.     To  me,  as  an 
old  citizen,  it  is  one  of  the  greatest  interest,  and  I 
trust  it  will  not  be  one  altogether  uninteresting  to 
you.     As  a  classical  writer  called  Athens  "Greece 
of  Greece,"  so  in  a  certain  sense  London  may  be 
termed  England  of  England,  tor  the  history  of  Lon- 
don is  mostly  in  fact  the  history  of  this  country,  and 
in  great  political  movements  London  was  usually 
followed  by  the  country.     I  do  not  propose  now  to 
discuss  the  questions  as  to  whether  London  is  more 
ancient  than  Rome,  as  some  have  asserted,  or  whether 
Brute  or  Brutus,  the  great-great-grandson  of  JEneas 
— who  is  stated  to  have  migrated  to  this  island,  then 
known  as  Albion,  about  fifty  years  after  the  destruc- 
tion of  Troy,  that  is  to  say,  about  1100  years  B. 
C- — founded  the  city  of  London  ("  Geoffry  of  Mon- 
mouth," B.  I.,  c.  xvii. ;  vide  also  Spencer's  "Fairy 
Queen,")  or  as  to  whether  he  called  it  Trinovant  or 
Troynovant  (New  Troy),  or  how  many  Kings  suc- 
ceeded him,  and  whether  King  Lear  of  Shakespeare 
was  one  of  tbem,  or  whether  we  are  indebted  for 
any  of  our  laws  to  Brutus  or  his  immediate  success- 
ors, or  whether  Lud,  the  brother  of  Caasibellaun. 
after  having  surrounded  the  city  of  London  with 
walls  and  various  towers,  ordered  it  to  be  called 
after  his  name.     The  ancient  Britons  were  not  at 
the  time  of  the  Roman  invasion,  I  venture  to  think, 
the  ignorant  savages  they  are  supposed  to  have  been, 
as  they  had  gold  and  brass  coinage,  aud  iron  rings 
of  a  certain  weight  were  used  in  barter.    The  courage 
displayed  by  them  in  battle  was  considerable,  for 
undoubtedly  they  kept  the  Romans  more  or  leas  in 
check  for  a  considerable  period.     Himilco  of  Car- 
thage,  who  lived  about  400  years  B.  C,  speaks  of 
the  Britons  as  being   "a  numerous  and   powerful 
race,  endowed  with  spirit,  very  dexterous,  all  busy 
with  the  cares  of  trade."    The  Druids  undoubtedly 
were  men  of  learning,  and  the  people  of  Gaul  sent 
their  sons  here  to  be  educated  by  them.     Another 
writer,  Porybius,  remarks  that  "many  had  already 
traded  in  the  Britannic  Isles  and  the  "working  of 
tin."     Diodorus  Siculus,  a  contemporary  of  Csesar, 
refers  to  their  having  used  chariots,  as  the  ancient 
Greek  heroes  are  reported  to  have  done  in  the  Trojan 
war.     The  Britons,  he  says,    "  were  simple  in  their 
manners,  that  the  island  was  thickly  populated,  and 
they  were  particularly  foud  of  strangers,  and  civil- 
ized in  their  manners."    Strabo  describes  them  as 
"being  clad  in  black  cloaks,  with  tunics,  which 
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reached  to  the  feet,  and  as  subsisting  by  their  cat- 
tle." He  also  refers  to  the  British  "merchants 
bringing  corn,  cattle,  iron,  slaves,  bides,  and  dogs 
to  the  Seine  and  the  Rhine."  Law  was  a  science 
amongst  the  Britons  ("  Rise  and  Progress  of  Eng- 
lish Commonwealth,"  vol,  1,  p.  87),  and  if  the 
"  Domboc  "  of  King  Alfred  could  be  found  probably 
the  derivation  of  much  of  the  common  law  of  Eng- 
land could  be  traced.  There  is  little  doubt  that 
some  at  least  of  it  is  derived  from  the  Britons.  For 
instance  the  law  of  gavelkind  is  borrowed  from  an- 
cient British  law ;  it  prevailed  in  Wales  until  the 
time  of  Henry  VIII — "gavel"  in  Welsh  meaning 
tenure — "hold  "  or  "  grasp  "  ("  Pedigree  of  English 
People,"  by  Dr.  Nicholas,  p.  446;)  "kind"  was 
probably  derived  from  an  Anglo-Saxon  word — 
kindred  or  relation.  Julius  Cnsar  refers  to  the  city 
of  London  in  his  Commentaries  as  Ci vitas  Trinoban- 
tum,  or  city  of  Trinobantes.  Not  long  after  the 
Roman  conquest  it  was  known  as  Londinium 
(Tacitus),  the  Town  of  the  Lakes.  The  Saxons 
called  it  Lundenceaster  (Maitland's  "  London,  1772," 
vol.  1,  p.  18.)  Herodian,  in  the  life  of  the  Emperor 
Severus,  says  it  was  urbi  magna  et  vpulenta  (Luke 
Pope's  "History,  1795,"  p.  8.)  Although  Julius 
CsBsar  first  arrived  B.  C.  55.  landing  at  Hythe,  in 
Kent  ("Transactions  of  the  Society  of  Antiquaries, 
1863,"  vol.  xxxix,  pt.  2.)  and  in  the  following  year 
returned  with  a  larger  army,  he  did  not  succeed  in 
thoroughly  conquering  the  country.  Nearly  100 
years  elapsed  before  the  Romans  returned  in  full 
force,  in  the  time  of  Claudius,  and  took  possession 
of  the  city  of  London.  Undoubtedly  Ctesar  was 
greatly  surprised  at  the  opposition  he  met  with,  and 
he  deemed  it  no  small  honor  to  have  his  name 
identified  with  the  conquest  of  this  country.  He 
speaks  of  finding  the  houses  built  in  a  similar  man- 
ner to  those  in  Gaul.  (De  Bell,  Gall.,  v.  10.)  Sue- 
tonius refers  to  Queen  Boadicea  having  hastened 
from  Anglesea  to  London,  which  is  described  as  a 
place  then  much  resorted  to  by  merchants  with  their 
stores.  It  was  a  Municipium,  or  a  free  city,  and  the 
residence  of  the  Vicars  of  Briton  under  the  Roman 
Emperors.  Tacitus  alludes  to  the  city  as  "being 
the  chief  residence  of  merchants,  and  the  great  mart 
of  trade."  Although  London  was  fortified  by  the 
Romans,  it  was  not,  it  seems,  actually  walled  in  by 
them  until  the  year  294.  In  the  fourth*  century,  it 
is  said  that  there  were  at  least  800  vessels  employed 
in  exporting  from  London  corn  only.  London,  then 
known  as  Augusta  ("  Marcellinus,"  bk.  xxvii,)  we 
are  told,  was  more  or  less  a  Christian  city,  and  as 
some  assert  was  au  Archbishop's  See,  the  church  of 
St.  Peter's,  Cornhill,  being  the  Metropolitan  Church 
(Jocelyn  of  Fumes.)  We  know  that  in  the  year  314 
Restitutio,  Bishop  of  London,  with  two  other 
bishops,  attended  the  Council  of  Aries.     By  an  an- 


cient city  ordinance  (1417)  the  rector  of  St.  Peter's 
was  granted  precedence  to  all  other  clergy  of  the 
city,  which  he  still  takes.  This  church  is  said  to 
stand  on  the  site  of  the  earliest  church  erected  in 
London.  St.  Paul's  Cathedral,  that  is  "to  say,  the 
first  of  that  name,  built  about  the  third  century, 
ww  destroyed  by  fire  in  the  time  of  William  I. 
Upon  the  departure  of  the  Romans,  London  being 
threatened  by  the  Picts  and  Scots,  a  most  urgent 
appeal  was  made  by  the  inhabitants  (A.  D.  443)  for 
help,  but  the  Emperor  being  unable  to  render  any, 
they  called  for  tho  assistance  of  the  Saxons,  who, 
after  having  driven  back  the  Picts  and  Scots,  turned 
upon  and  attacked  the  Britons,  and  they  fled  to 
London  after  an  unsuccessful  engagement  at  Cray- 
ford  ("Anglo-Saxon  Chronicles  ").  After  the  Saxons 
took  possession  of  London  (which  was  then  in  the 
county  of  Essex)  it  ceased  to  be  a  Christian  eity. 
Subsequently  to  the  arrival  of  Augustine  from  Rome, 
Mellitus  was  appointed  the  bishop.  This  was  in  the 
reign  of  Ethelbert.  Winchester,  in  Saxon  times, 
was  the  great  rival  of  London,  but  in  trade  matters 
the  city  stood  first.  Athelson  decreed  that  a  citizen 
merchant  who  should  have  made  three  long  sea  voy- 
ages on  his  own  account  should  be  entitled  to  the 
quality  of  thane  or  nobleman.  London  was  repeat- 
edly destroyed  by  fire,  at  which  we  cannot  be  sur- 
prised, as  the  houses  were  built  of  wood  and  fre- 
quently thatched  with  straw.  The  city  of  London 
was  formerly  much  smaller  in  extent  than  now,  as 
evidenced  by  the  ancient  wall  surrounding  it,  which 
commenced  near  where  Blackfriars  Bridge  now 
stands;  it  then  went  across  Ludgate  hill,  about  one- 
third  of  the  way  down  from  St.  Paul's,  behind  New- 
gate Prison,  crossing  Aldergate  street,  passed 
through  Falcon  square  to  Cripplegate  Church,  then 
to  London  Wall  at  the  back  of  the  houses  in  New 
Broad  street,  crossing  Bishopsgate  street  and  Aid- 
gate  street,  and  went  thence  to  the  Tower.  The 
extent  of  the  city  at  the  present  time  is,  in  round 
figures,  about  one  squnre  mile.  It  contains  108  par- 
ishes, two  precincts  and  one  extra  parochial  division, 
and  exceeds  one  mile  and  three-quarters  in  length 
from  east  to  west,  and  extends  about  tt  mile  from 
north  to  south.  Much  waste  ground  was  to  be 
found  within  the  walls,  and  good  gardens  to  some, 
at  least,  of  the  houses;  the  only  private  garden  that 
I  am  aware  of  is  now  to  be  found  behind  a  house  in 
Crosby  square.  There  was  a  great  slaughter  of  the 
inhabitants  of  London  in  the  year  839,  and  the  Dan- 
ish army  took  possession  in  872.  Ibid.  Alfred  the 
Great  concluded  a  treaty  in  878,  by  which  London 
was  left  in  the  hands  of  the  Danes.  They  allowed 
the  walls  to  fall  into  decay,  but  after  Alfred  had 
succeeded  in  driving  them  out  of  London — about 
88  ! — he  rebuilt  its  walls  and  built  its  citadel  for  de- 
fense. The  city  being  looked  upon  as  a  county,  was 
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at  an  early  date  divided  into  wards,  bearing  much 
the  same  relationship  to  the  city  as  the  hundreds 
did  to  the  shire.  Each  ward  was  governed  by  a 
reeve,  who  was  afterward  called  alderman.  The 
aldermen  of  London  were  only  known  by  that  name 
in  the  time  of  Henry  II.  It  was  declared  by  the 
charter  of  Edward  II  that  they  should  serve  for  ope 
year  only,  and  there  should  be  no  re-election,  but 
by  the  charter  of  7  Richard  II  it  was  enacted  that 
aldermen  might  be  re-elected.  Now  virtually  it  is 
an  election  for  life.  17  Rich.  II,  chap.  11.  Their 
duties  were  more  numerous  and  onerous  than  at 
present.  Every  alderman  was  bound  to  have  three 
horses  for  the  purpose  of  keeping  the  peace,  and 
watch  had  to  be  set  every  night  in  war  time  by  the 
aldermen  and  men  of  the  wards  on  horseback.  ("Liber 
Albus,"  61.)  The  wards  are  twenty-six  in  number. 
There  are  206  members  of  the  common  council,  who 
are  elected  annually.  A  certain  number  are  elected  to 
represent  each  ward,  as  fixed  by  the  act  of  the  com- 
mon council.  For  a  short  time  the  city  guilds  had 
the  election  in  their  hands.  I  may  here  observe, 
with  regard  to  the  arms  of  the  city,  that  the  sword 
(which  more  nearly  resembles  a  dagger)  quartered 
in  them  is  asserted  by  Stow  to  be  emblematic  of  St. 
Paul — the  patron  saint  of  the  city  of  London 
("London  and  the  Kingdom,"  by  Dr.  Sharpe) — 
although  it  is  popularly  believed  that  it  refers  to  the 
weapon  with  which  Walworth,  the  lord  mayor, 
caused  the  death  of  Wat  Tyler.  Previously  to  the 
year  1351  doubtless  it  referred  to  such  patron  saint, 
but  Richard  IT;  it  is  said,  authorized  the  use  of  the 
dagger  after  Wat  Tyler's  death.  Possibly  it  was  so, 
but  Dr.  Sharpe  does  not  quite  agree  with  this  view 
of  the  case.  With  reference  to  the  water  of  the 
Thames,  Strype  remarks  that  it  "did  sooner  be- 
come fine  and  clear  than  the  new  river  water,  and 
was  ever  a  clearer  water."  (Strype's  ed.,  1720,  bk. 
1,  p.  525.)  Another  refers  to  it  as  "  that  most  deli- 
cate and  serviceable  ryver  Thames."  (Howes's 
"Chronicles,"  p.  988,  and  Sharpe's  "Loudon  and 
the  Kingdom.")  So  much  certainly  cannot  be  now 
said  for  it.  The  following  is  the  charter  of  William 
I:  "William,  King,  greets  William,  bishop,  and 
Gosfrith  Portreeve,  and  all  the  burghers  within 
London,  French  and  English,  friendly,  and  I  do  you 
to  wit  that  I  will  that  ye  be  all  law-worthy  that 
were  in  King  Edward's  day.  And  I  will  that  every 
child  be  his  father's  heir  after  his  father's  day,  and 
I  will-not  endure  that  any  man  offer  any  wrong  to 
you.  God  keep  you."  ("  Stubb's  Illustrations  of 
English  Constitutional  History,"  p.  79.)  As  the  city 
of  London  had  held  out  against  the  Conquerer  after 
the  battle  of  Hastings,  even  when  he  approached 
the  gates,  and  there  bad  been  actually  a  sharp  skir- 
mish outside  the  walls,  the  citizens  could  scarcely 
have  expected  to  be  so  well  treated  by  him.    But 


it  would  appear  that  they  were  mainly  indebted  to 
•William,  the  Bishop  of  London  (himself  a  Norman), 
for  this  charter,  as  the  citizens  were  free  to  acknowl- 
edge for  centuries  afterward,  by  the  mayor  and 
aldermen,  with  others,  making  an  annual  visit,  after 
dinner,  to  his  tomb  at'  St.  Paul's,  there  to  hear  a  D» 
Profundi*  (130th  Psalm),  afterward  moving  to  the 
chnrchyard  where  the  parents  of  Thomas  A.  Becket 
were  buried  to  repeat  the  same  psalm,  etc ; 
this  was  on  the  day  of  the  new  mayor  being  pre- 
sented to  and  sworn  before  the  chief  baron  of  the 
Exchequer,  and  then  expressing  his  readiness  to  ac- 
count for  his  office  as  escheator  and  to  be  sworn  to 
duly  render  such  account  ("Liber  Albus,"  bk.  I, 
part  1,  chap.  7)  accordingly.  It  must  be  borne  in 
mind  that  at  the  time  this  charter  was  granted  Par- 
liament did  not  exist,  and,  therefore,  the  King  had 
no  one  to  consult  respecting  it  or  its  provisions;  he 
was,  and  acted  as,  an  autocrat.  It  is  impossible  at 
this  distance  of  time  to  define  what  were  the  precise 
duties  and  functions  of  the  portreeve  or  governor  of 
the  port.  The  word  gtri/a  is  stated  to  be  of  Gothic 
origin,  and  was  applied  in  Europe  to  various  digni- 
taries as  the  landgreeve,  palsgreeve,  shirereeve, 
boroughreeve,  etc.,  meaning  literally  only  companion 
or  attendant.  The  reeve  of  London  has  at  different 
times  passed  under  various  denominations,  namely, 
as  portreeve,  provost,  bailiff,  custos,  and  finally  as 
lord  mayor.  The  date  of  his  being  so-called  appears 
to  be  uncertain.  His  rank  was  equal  to  an  earl  of 
the  country,  and  in  the  time  of  Richard  IH,  he  was 
taxed  as  an  earl.  The  word  burghers,  or  borough- 
men,  is  said  to  be  derived  from  bur,  burg,  or  burgh 
(Saxon),  meaning  city  or  fort  of  war,  a  wara  (a  man) ; 
baron  is,  according  to  several  authorities,  derived 
from  it,  the  b  and  u  having  been  frequently  used  in- 
discriminately by  the  Saxons,  baron  originally 
signifying  little  or  nothing  more  than  a  man  or  free- 
man, and  we  all  know  it  in  such  connection  when 
we  speak  of  "baron  and  fenune.".  We  are  told  that 
the  Scotch  word  bairn  originally  referred  to  a 
man-child,  or  boy  only.  The  term  burghers  or 
barons  in  the  above-named  charter  simply  referred 
to  the  citizens  of  London.  In 'the  earlier  age  of  the 
German  Empire,  barones  was  used  as  the  Latin 
translation  of  freyen,  freon  signifying  freemen.  The 
King  in  such  sense,  according  to  feudal  law,  used 
the  word  as*referring  to  those  who  held  from  him  as 
his  tenants  in,  capite,  possessing  at  the  same  time  the 
rights  of  criminal  jurisdiction  within  their  respective 
domains.  These  tenants  were  frequently  termed 
"barones  reps."  The  term  was  not  confined  to 
citizens  of  London,  but  extended  to  many  other 
boroughs.  Such  boroughs  or  King's  tenants  were 
summoned  by  the  King  to  form  the  great  or  parlia- 
mentary council  of  the  nation,  and  this  accounts 
for  the  constant  attendance  of  some  of  the  citizens 
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of  London  in  that  assembly.  (Norton's  "  City  of  Lon- 
don," p.  261,  etc.)  The  great  increase  in  the  num- 
ber of  barons  from  one  cause  and  another  in  the 
time  of  King  John  caused  their  division  into  two 
classes,  viz.,  the  greater  and  lesser  barons;  the 
former  included  such  tenants  in  eapite  who  were 
summoned  to  the  great  council  by  the  King's  own 
letter,  and  had  to  pay  100  marks  for  their  barony; 
the  latter  comprised  not  only  all  the  other  tenants 
in  eapiU  who  were  directed  to  be  summoned  by  the 
sheriff,  and  had  to  pay  £5  for  every  knight's  fee, 
but  also  those  who  merely  held  manors,  and  were 
termed  barons  in  virtue  of  their  judicial  franchises. 
(Seldon's  "Tit.  Hon.,"  p.  739.)  The  aldermen  of 
London,  who  were  afterward  referred  to  as  barons 
of  socs  (Charter  of  Henry  I,)  would,  in  respect  of 
their  jurisdiction  in  wardmotes,  be  entitled  to  at 
least  an  equal  rank  with  the  barons  of  manors,  but 
they  did  not  change  the  earlier  title  of  alderman  for 
the  specific  appellation  of  baron.  They  were,  how- 
ever, buried  with  the  same  ceremonies  as  were  cus- 
tomary at  the  funerals  of  barons  of  the  highest 
order,  and  in  the  time  of  Richard  II,  they  were  as- 
sessed at  the  same  amount  ("Maitland,"  vol.  1,  p. 
138),  and  during  the  same  reign  it  is  supposed  that 
the  title  was  used  as  the  general  designation  of  the 
greater  barons  only.  The  citizens  appear  to  have 
been  termed  barons  down  to  the  time  of  Richard  I, 
Richard  II,  altered  the  title,  and  it  then  became  a 
name  of  dignity.  Barons  were  only  permitted  to 
wear  coronets  in  the  time  of  Charles  II.  It  is  as- 
serted that  the  lesser  barons  afterward  lost  every 
pretension  to  that  name,  and  became  in  fact  oblit- 
erated, although  we  still  have  barons  of  the  Cinque 
Ports,  who  retain  the  right  at  the  coronation  to  hold 
the  canopy  over  the  King,  and  to  sit,  at  the  feast 
given  afterward,  to  his  right.  With  regard  to  the 
word  law-worthy,  it  is  explained  that  the  citizens 
were  to  enjoy  the  privileges  of  freemen  in  courts  of 
justice,  for  by  the  feudal  system  none  but  freemen 
were  entitled  to  the  privileges  of  trial  according  to 
any  recognized  judicial  form  either  in  civil  or  crimi- 
nal suits.  The  most  frequent  modes  of  trial  were 
by  jury,  also  by  wager  of  law  or  purgation,  *.  «.,  by 
the  oath  of  the  party  denying  the  act,  and  of  some 
prefixed  number  of  men  termed  "compurgators," 
who  swore  that  they  believed  in  such  oath  by  the 
defendant.  (Seldon's  "  Notes  on  Portescue,"  p.  1895 ; 
and  Turner's  Anglo-Saxon,"  vol.  2,  ch.  9.)  To  these 
forms  of  trial  the  Normans  added  that  by  wager  of 
battle;  a  person  entitled  to  trial  in  any  of  these 
forms  was  declared  to  be  reetu*  in  curitt,  and  was 
called  liber  et  legalit  homo.  Villeins,  and  those  who 
were  not  free  tenants,  comprising  the  numerous 
class  of  slaves  or  bondsmen  amongst  the  Saxons,  had 
no  right  to  appeal  to  any  of  these  modes  of  trial, 
and  their  oaths  were  in  no  respect  to  be  taken.  (Nor- 


ton's "City  of  London,"  p.  265;  Seldon's  "Janus," 
1025;  Wright's  "Tenures,"  p.  215.)  A  person  at- 
tainted of  perjury  was  adjudged  to  lose  his  law  or 
his  free  law,  and  was  to  be  no  longer  oath-worthy. 
(Seldon's  "  Notes  on  Fortescue,"  p.  1895,  and  au- 
thorities there  quoted.) 

Heirship.  The  right  of  heirship  amongst  the  free 
tenants  was  a  general  common  law  right  during  the 
Saxon  times.  This  right,  although  not  strictly  con- 
sistent with  the  tenure  of  feudal  principles,  seems 
to  have  been  engrafted  into  that  system  before  the 
arrival  of  the  Conqueror  in  England.  (Wright's 
"Tenures,"  pp.  73  and  74.)  The  law  of  descent, 
with  regard  to  real  property,  was  different  amongst 
the  Saxons  and  the  Normans.  The  latter  introduced 
into  England  the  feudal  rule  of  primogeniture,  but 
by  the  ancient  common  law  all  the  males  shared 
alike.  Whether  such  was  the  rule  in  London  can- 
not now  be  distinctly  ascertained,  but  it  is  reason- 
able to  conclude  that  in  Saxon  times  the  rule  of  de- 
scent was  in  conformity  with  that  which  governed 
other  free  tenures  in  England.  This  rule  of  descent 
by  partition  gave  way  to  that  by  primogeniture 
throughout  all  free  socage  tenures,  with  few  excep- 
tions, such  as  gavel-kind  and  borough  English,  and 
the  change  might  have  taken  place  with  greater 
facility  amongst  the  citizens,  as  they  retained  the 
ancient  Saxon  (Wright's  "  Tenures,"  p.  171)  privilege 
of  devising  their  lands  by  will  according  to  their 
own  pleasure.  (Seldon,  vol.  6,  p.  1666.)  With  re- 
gard to  personal  estate,  the  custom  of  London  would 
not  allow  the  bequest  of  more  than  one-third,  an- 
other third  part  being  the  property  of  the  widow  as 
her  dower,  and  the  remaining  third  part  belonged 
to  the  children  in  equal  shares.  (Calthrop's  Rep.,  p. 
36,  etc.)  The  citizens  now  have  the  right  of  disposal 
by  will  of  all  their  effects.  Villeins,  having  neither 
real  nor  personal  estate,  possessed  no  heritable 
rights.  The  charter  of  Henry  I.  ("Select  Char- 
ters," by  Stubbs)  granted  that  the  citizens  should 
have  Middlesex  to  farm  of  him  and  his  heirs  for 
£800  a  year.  They  were  empowered  to  appoint 
their  own  sheriff  for  that  county  and  their  own 
justiciar  to  keep  the  pleas  of  the  Crown,  and  none 
other  should  be  justice  over  them ;  they  were  not  to 
be  called  upon  to  plead  without  the  city  walls,  and 
they  were  to  be  exempted  from  scot  and  danegeld 
and  murder;  they  should  not  wage  battle;  they 
should  have  the  privilege  of  purging  themselves  by 
oath.  They  were  not  to  be  compellable  to  receive 
members  of  the  King's  household  or  others  into 
lodgings  within  the  walls  as  guests ;  they  should  be 
free  from  all  manner  of  customs,  tolls,  passage  and 
lastage  throughout  England  and  the  sea  ports.  The 
church,  barons  and  citizens  were  to  have  their  socs 
in  peace.  That  they  should  not  be  mulcted  in  pleas 
appertaining  to  money  beyond  their  respected  weres, 
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i.  «.,  100s.;  that  miskennings  should  no  longer  be 
suffered  in  the  hustings  or  in  the  folk  mote  or  other 
places  within  the  city ;  the  hustings  court  should 
sit  every  Monday ;  the  King  would  cause  the  citizens 
to  have  their  lands  and  their  debts  both  within  the 
city  and  without.  He  also  grunted  that  they  should 
have  the  right  adjudged  to  them  in  respect  of  lands 
which  they  should  have  put  in  suit  before  the  King 
according  to  the  law  of  the  city,  and  they  should 
have  their  hustings  as  their  ancestors  had — to  wit, 
in  Chiltem,  in  Middlesex,  and  in  Surrey.  The 
justiciar  alluded  to  in  this  charter,  it  is  supposed, 
was  the  portreeve.  The  Normans  applied  that  term 
to  magistrates  of  every  quality.  The  term  scot  seems 
to  have  referred  to  any  rateable  contribution.  In 
London  it  was  a  very  early  requisition  that  all  who 
pretended  to  enjoy  the  privileges  of  free  citizens 
should  be  in  scot  and  lot  and  participant  in  all  bur- 
dens according  to  their  means.  Danegeld  was  a  tax 
made  by  the  Danes,  we  are  told,  for  the  purpose  of 
clearing  the  seas  of  pirates,  or  according  to  other 
authorities,  for  resisting  or  expelling  the  Danes.  It 
continued  long  after  the  occasion  for  it  hail  ceased, 
and  was  not  abolished  until  the  reign  of  Henry  II. 
It  was  fixed  at  so  much  per  hide — there  has  been 
much  dispute  as  to  this  word  hide;  one  writer  says 
it  contained  120  acres,  another  (Crompton)  asserts 
it  consisted  of  100  acres,  and  Coke  says  it  did  not 
contain  any  certain  number  of  acres.  (Co.  Lit.  09.) 
Murder.  There  was  a  tax  levied  for  this,  for  by 
the  ancient  Saxon  laws  all  who  were  in  frank  pledge 
were  sureties  for  each  other's  good  behavior,  and 
were  bound  to  produce  the  malefactor  or  to  pay  his 
"  were  "  as  a  compensation  to  the  persons  wronged. 
With  regard  to  the  wagering  of  battle,  it  was  intro- 
duced by  the  Normans,  and  it  was  resorted  to  both 
in  criminal  and  civil  suits.  If  any  one  charged  an- 
•  other  with  treason,  or  if  the  party  injured  or  his 
relations  charged  another  with  murder,  felony  or 
other  capital  offence,  be  was  said  to  appeal  him,  and 
was  termed  an  appellant,  and  the  party  charged  was 
at  liberty  to  put  himself  upon  his  country  for  trial 
or  to  defend  himself  by  his  body.  They  fought 
with  sticks  shod  with  horn,  and  the  party  vanquished 
was  adjudged  to  death.  If  the  defendant  could 
maintain  his  ground  until  the  stars  appeared  the 
appellant  was  deemed  vanquished.  If  the  defend- 
ant called  for  quarter  or  was  slain,  judgment  of 
death  was  equally  passed  upon  him.  In  civil  suits 
the  judicial  combat  took  place  in  real  actions  only 
wherein  the  mere  right  to  land  was  sought  to  be 
established,  and  was  conducted  in  a  different  man- 
ner. The  demandant  and  tenant,  as  they  were 
called,  substituted  their  companions  to  fight  for 
them,  who  fought  with  plain  sticks,  and  the  party 
vanquished  was  adjudged  to  perpetual  infamy  but 
not  doomed  to  death.    (Norton,  p.  285. )    It  does  not 


appear  that  these  trials  were  of  frequent  occurrence, 
although  there  are  several  reported  cases  in  what 
are  termed  the  "year  books."  Strange  to  say,  tbey 
were  not  totally  abolished  until  the  last  century 
(49  Geo.  3,  c.  46),  when  an  act  was  passed  in  con- 
sequence of  an  attempt  to  charge  a  man  with  murder 
who  had  been  previously  acquitted  by  a  jury.  (Ash- 
ford  and  Thornton,  Baron  and  Harold,  Rep.  vol.  1, 
p.  405.)  The  toll  is  a  generic  form  for  every  species 
of  tribute  levied  upon  the  transit  of  commodities 
from  persons  throughout  the  realm.  Pattage  re- 
ferred to  the  passiug  over  the  ferries.  The  lastage 
was  a  custom  of  charging  an  amount  upon  every 
last  of  leather  exported.  As  to  citizens  having  their 
socs  in  peace,  the  hoc  was  in  fact  the  modern  manor 
in  which  the  Court  Leet  was  held,  and  the  ward- 
mote, which  is  a  City  Court  Leet,  is  now  held  at 
stated  periods  by  the  aldermen.  The  persons  desig- 
nated guests  had  to  appear  before  the  aldermen  for 
their  sanction  for  residence  and  to  give  sureties  for 
their  good  behavior,  and  the  aldermen  had  to  assign 
lodgings  for  all  newcomers.  Amongst  the  numerous 
charters  that  were  subsequently  granted,  most  of 
which  confirmed  or  extended  the  privileges  pre- 
viously granted,  1  may  mention  the  following:  The 
second  charter  of  Richard  I,  granted  that  all  wears 
should  be  removed  from  the  Thames.  They  were 
obstructions  in  the  Thames  by  damming  up  the 
river  on  each  side,  so  as  to  leave  a  narrow  outlet  for 
the  passage  of  water,  across  which  a  net  was  spread 
to  catch  fish.  Payments  were  levied  for  keeping 
them  up  by  the  constable  of  the  Tower  on  behalf  of 
the  King.  After  several  controversies  the  jurisdic- 
tion or  conservancy  of  the  Thames  was  finally  de- 
cided in  the  reign  of  James  I,  to  belong  to  the  city, 
and,  for  Ine  purpose  of  settling  all  further  doubts 
on  the  subject,  such  conservancy  was  confirmed  in 
expressed  terms  by  a  charter  of  that  King  as  extend- 
ing from  Stains  to  Yenleet  and  in  the  river  Medway. 
By  the  second  charter  of  John  the  sheriff-wick  of 
London  and  Middlesex  is  confirmed  to  the  citizens, 
with  the  customs  thereto  belonging,  at  the  rent  of 
3002.  a  year.  It  also  authorized  them  to  elect  and 
remove  the  sheriffs.  The  fifth  charter  of  John  de- 
clared that  the  King  had  granted  and  confirmed  to 
the  barons  of  London  the  right  of  choosing  a  mayor 
for  a  year,  and  at  the  end  of  the  year  also  to  remove 
him  and  substitute  another,  or  elect  the  same  again. 
The  charter  proceeds  to  confirm  to  the  barons  all 
their  privileges  generally.  It  is  obvious,  as  Norton 
mentions,  that  this  grant  to  the  barons  for  the 
choice  of  mayor  goes  to  prove  that  the  aldermen 
were  not  the  persons  referred  to,  as  some  have 
supposed,  for  they  never  possessed  the  exclusive 
right  of  electing  a  mayor.  The  sixth  charter  of 
Henry  III,  is  the  first  charter  which  mentions  the 
mayor  and  commonalty  of  the  city  of  London,   and 
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recognized  their  Corporate  Acts  under  a  common 
seal.  The  ninth  charter  of  Henry  III,  was  granted 
by  way  of  remission  after  a  seizure  of  the  city  liber- 
ties, and  contained,  with  considerable  variation  of 
language,  a  recapitulation  of  most  of  the  particulars 
comprised  in  them,  together  with  some  few  ad- 
ditional and  explanatory  clauses.  Amongst  other 
things  he  grants  this  remarkable  exception:  "That 
the  citizens  shall  not  be  allowed  to  swear  upon  the 
graves  of  the  dead  precisely  to  what  such  deceased 
would  have  declared  had  they  been  living,  but  that, 
in  the  stead  of  such  deceased  who  might  have  been 
selected  to  discharge  those  who  had  been  appealed 
or  arraigned  on  pleas  of  the  Crown,  other  free  and 
lawful  men  should  be  selected  who,  without  delay, 
should  perform  what  the  persons  defunct  would 
have  been  called  upon  to  perform  in  case  they  had 
lived."  This  refers  the  trial  by  compurgation.  The 
charter  granted  to  the  city  of  Oxford  by  Henry  III, 
conferred  similar  privileges  to  those  possessed  by 
the  city  of  London,  and,  in  case  of  any  question  of 
difficulty  arising,  the  authorities  were  enjoined  to 
send  messengers  to  London,  and  whatever  that  city 
decided  was  to  be  acted  upon.  (Br.  Sharpe's  "  Calen- 
dar of  Wills  in  Court  of  Hustings,  London.")  The 
first  charter  of  Edward  II,  authorized  the  election 
of  mayor  and  the  sheriffs  by  the  citizens.  Aldermen 
were  to  serve  for  only  one  year.  No  stranger  was 
to  be  admitted  to  the  freedom  of  the  city  at  the 
Hastings  Court.  The  keeping  of  the  bridge  was  to 
be  intrusted  to  others  of  the  city  than  aldermen. 
The  property  of  aldermen  to  be  taxed  by  men  of 
their  wards  as  the  property  of  all  other  citizens. 
Norton  is  of  opinion  that  the  term  alderman  was 
not  applied  to  the  heads  of  any  particular  district  at 
this  period,  and  it  is  not  used  in  that  sense  until  the 
reign  of  Henry  II.  Alfred  appointed  one  aldermen 
over  all  London.  Aldermen  of  London  are  men- 
tioned in  the  time  of  Henry  II,  as  presiding  over 
guilds,  some  of  which  were  territorial  and  others 
mercantile.  (Maddox's  "Firma  Burgi,"  p.  26.)  The 
second  charter  of  Edward  II,  recites  tho  military 
services  of  the  citizens  in  besieging  the  Castle  of 
Leeds,  In  Kent,  and  in  divers  other  parts  of  the 
kingdom,  and  grants  that  such  military  service 
should  not  be  drawn  into  precedent — for,  in  fact,  it 
was  an  ancient  privilege  that  the  citizens  should 
not  go  to  war  out  of  the  city.  We  are  told  that  the 
early  origin  of  exemption  from  war  out  of  the  city 
was  that  by  the  condition  of  burgage  tenure  citizens 
were,  according  to  the  feudal  system,  only  bound  to 
defend  their  own  walls.  The  first  charter  of  Edward 
III,  declared  (inter  alia)  that  the  liberties  referred 
to  and  enumerated  in  it  had  then  lately  been  con- 
firmed by  the  King  in  Parliament.  It  proceeds  to 
state  that  the  citizens  possessed  many  ancient  liber- 
ties, both  by  custom  and  by  express  charter,  all  of 


which  had  been  confirmed  by  Magna  Charta,  but 
these  liberties  bad  been  occasionally  invaded;  it 
accordingly  annuls  all  statutes  and  judgments  con- 
trary to  their  liberties,  and  confirms  them  as  secured 
by  the  great  Charter  of  England.  It  then  grants 
that  the  mayor  should  be  one  of  the  justices  at  the 
gaol  delivery  of  Newgate,  that  the  citizens  should 
have  infnngthift  and  outfangthift,  and  chattels  of 
felons  attainted  at  Newgate — the  citizens  might  be- 
queath their  tenements  in  mortmain  or  otherwise  as 
of  ancient  time.  The  city  should  be  charged  only, 
as  of  old,  for  the  custody  of  those  who  fled  to 
churches  for  sanctuary,  that  they  might  remove 
wears  in  the  Thames  and  Medway,  and  have  fines 
for  conviction  of  offenders.  Foreign  merchants 
should  sell  merchandise  within  forty  days,  and 
should  lodge  with  free-hosts  appointed  for  them, 
and  not  in  societies  their  own,  or  draw  the  citizens 
without  the  city  to  plead,  that  the  mayor  should  be 
escheator  within  the  city,  who  should  be  sworn  to 
duly  execute  his  office.  The  citizens  should  neither 
do  nor  provide  for  military  service  beyond  the  city. 
The  sheriff  to  have  all  forfeitures  incurred  toward 
payment  of  their  farm.  That  the  citizens  should 
be  dealt  with  at  the  eyres  held  at  the  Tower  by  the 
same  laws  and  customs  which  prevailed  in  the  times 
of  King  Johu  and  King  Henry.  No  market  should 
be  held  within  seven  miles  of  the  circuit  of  the  city. 
All  inquisitions  by  the  King's  justices  should  be 
held  at  St.  Martin's-le-Grand,  except  those  at  the 
Tower,  and  those  of  goal  delivery  at  Newgate. 
Second  charter  of  Edward  III,  recites  a  petition, 
stating  that  malefactors  has  escaped  into  the  village 
of  Southwark,  and  praying  that  such  village  might 
be  granted  to  them.  The  charter,  with  the  consent 
of  Parliament,  granted  the  village  at  a  fee  farm, 
such  farm  rent  amounting  to  £10  per  annum.  It 
was  only  intended  by  this  grant  of  Southwark  that 
the  sheriff  or  that  his  bailiff  should  have  jurisdiction 
over  it.  The  judicial  and  seignorial  rights,  though 
often  contended  for  by  the  citizens  in  this  and  sub- 
sequent reigns  under  this  charter,  were  not  granted 
to  them  until  the  reign  of  Edward  IV.  The  fourth 
charter  of  Edward  III,  after  confirming  all  the  pre- 
ceding charters,  further  confirmed  the  privileges  as 
existing  by  ancient  custom,  and  that  if  any  customs 
in  the  city  before  that  time  ordained  and  used  were 
in  any  part  hard  and  defective,  etc.,  the  mayor  and 
aldermen,  with  the  assent  of  the  commonalty,  might 
ordain  a  fit.  remedy.  The  fifth  charter  of  Edward 
III.  This  granted,  for  the  increase  of  the  honor  of 
the  city,  that  the  Serjeants  might  bear  maces  of  gold 
or  silver,  with  the  King's  arms  or  others  thereon. 
The  first  charter  of  Henry  IV,  granted  the  custody 
of  Newgate  and  Ludgate,  as  well  as  all  other  gates 
of  the  city,  likewise  the  gathering  the  tolls  and 
customs  in  Cheap,  Billingsgate,  and  in  Smithfield. 
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The  first  charter  of  Edward  IV,  granted  that  the 
Lord  Mayor,  and  the  aldermen  who  had  served  as 
mayor,  should  be  justices  of  the  peace,  confirmed 
the  ancient  custom  of  the  city,  of  recording  all  city 
customs  upon  certificate  of  the  same  made  by  the 
mouth  of  the  recorder  before  any  of  the  King's 
justices.  Aldermen  were  not  to  be  required  to 
serve  as  jurymen  out  of  the  city,  or  as  collectors  of 
king's  taxes,  etc.  Lastly,  it  granted  the  borough 
of  Southwark,  in  express  language,  to  remove  all 
doubt  regarding  the  civic  jurisdiction  in  that  dis- 
trict. The  second  charter  of  Edward  IV,  granted 
the  tronage  or  weighing  of  wools  brought  to  Lon- 
don, or  to  the  staple  at  Westminister,  and  the 
housing  of  such  wools  at  Leadenhall,  with  all  fees 
due  in  respect  thereof.  The  third  charter  of  Ed- 
ward IV,  granted  that  the  city  should  have  full 
liberty  to  purchase  in  mortmain  lands  and  tene- 
ments to  the  value  of  200  marks  a  year.  By  the 
charter  of  Edward  VI,  very  extensive  property  in 
Southwark,  and  the  manor  and  manorial  rights  over 
it,  together  with  the  jurisdiction  over  the  district, 
both  criminal  and  civil,  were  granted,  with  numer- 
ous other  things  to  the  commonalty.  Upon  the 
grant  of  this  charter  the  Court  of  Aldermen  added 
another  to  their  number  and  made  Southwark  into 
a  new  ward,  under  the  name  of  Bridge  Ward  With- 
out. 

The  first  charter  of  James  I,  refers  to  the 
office  of  bailiff,  and  to  that  of  the  conservation  of 
the  Thames  having  been  time  after  mind  possessed 
by  the  mayor  and  commonalty,  and  exercised  by 
the  mayor  and  his  deputy.  The  Court  of  Conserv- 
ancy is  a  most  ancient  court  of  record,  held  before 
the  Lord  Mayor  eight  times  a  year,  in  Middlesex, 
Essex  and  Surrey,  successively  by  prescription,  and 
by  virtue  of  the  King's  commission.  As  to  the 
office  of  measurer  therein  alluded  to,  it  refers  to  the 
measuring  of  all  articles  of  commerce  brought  coast- 
wise into  the  port  of  London,  especially  coals, 
grain,  etc.  It  was  one  of  the  most  lucrative  fran- 
chises enjoyed  by  the  corporation;  but  that  relating 
to  coals  was  taken  away  by  a  recent  Act  of  Parlia- 
ment. (First  of  Charles  I.)  This  charter,  amongst 
other  things,  grants  and  confirms  to  the  commonalty 
all  buildings,  erections,  etc.,  erected,  or  being  in 
any  street,  or  waste  grounds,  or  parts  of  the  bank 
and  shores  of  the  Thames,  also  the  inwardmore  and 
outwardmore  in  the  parish  of  St.  Giles,  Cripplegate 
and  St.  Stephen's,  Coleman-street,  etc.  It  grants 
that  the  widows  of  freemen  might  follow  their 
husband's  occupations  in  the  city  notwitnstanding 
the  Statute  of  Apprentices,  5  Eliz.  No  market  to 
be  kept  within  seven  miles  of  the  city.  Such  cus- 
tom should  be  certified  by  word  of  mouth  by  the 
recorder,  the  commonalty  and  the  citizens  should 
have  all  treasure  trove,  waifs,  strays,  and  goods  and 
chattels  of  felons.  Amongst  other  things  it  granted 
that  the  citizens  might  hang  up,  in  and  over  the 
street  signs  and  posts  fixed  to  their  houses  and 
shops  without  any  impediment  or  interruption,  the 
better  to  distinguish  their  bearings,  etc.  Charles 
II,  after  having  forfeited  all  the  charters,  granted 
another  which  is  generally  termed  "the  inspeximus 
charter, '' aud  contains  an  ample  and  detailed  con- 
firmation of  all  the  charters  therein  named,  and  all 
lands,  offices,  etc.,  exercised  or  enjoyed  by  the  citi- 
zens, whether  by  letters- patent  or  prescription,  or 
by  any  other  lawful  means,  as  fully  as  if  the  same 
were  separately  expressed.  The  judges  of  the 
courts  at  Westminster,  it  is  said,  after  the  great  fire 
in  this  reign,  disposed  of  numerous  and  intricate 


questions  as  to  boundaries,  etc.,  in  a  summary  way. 
Charter  of  William  and  Mary  and  of  George  II; 
these  charters  were  granted  to  constitute  all  alder- 
men justices  M  the  peace  within  the  city,  and  the 
charter  of  George  II,  is  the  last  charter  which  has 
been  granted  to  the  city  of  London.  Under  the 
custom  of  London  a  married  woman  was  always 
liable  to  bankruptcy  if  trading  on  her  sole  account 
(Ex  parte  Carrimgton,  1  Atk.  306),  or  if  the  husband 
should  be  a  convict  (7  Bing.  763).  It  is  but  right 
that  I  should  mention  how  much  I  am  indebted  to 
Mr.  Norton's  admirable  epitome  of,  and  notes  upon, 
these  charters.  I  should  have  much  liked  to  have 
said  something,  had  I  not  been  reminded  that  I 
have  already  exceeded  the  usual  time  allowed, 
about  the  loans,  forced  and  otherwise,  repeatedly 
taken  by  the  kings  from  the  city,  and  how  money 
was  raised  by  the  authorities  to  meet  these  ad- 
vances; also  reminded  you  that  the  citizens  have 
ever  taken  the  popular  side  on  all  questions  that 
have  arisen  for  many  hundred  years,  and  have  al- 
ways been  the  champions  of  civil  and  religious 
liberty;  as  to  the  way  in  which  they  have  been 
repeatedly  treated  by  the  earlier  kings,  and  the 
bold  stand  they  have  taken  against  their  oppression; 
also  respecting  the  troops  that  have  been  provided 
by  them  in  various  wars  in  which  this  country  has 
been  involved,  and  the  ships  that  have  been  pro- 
vided to  join  those  of  Cinque  Ports  in  naval  war- 
fare ;  how,  in  fighting  the  Dutch,  when  they  placed 
a  besom  at  their  masts'  head,  threatening  to  sweep 
us  out  of  the  sea,  our  sailors  replied  by  fixing  whip- 
cord to  their  masts,  which  is  said  to  be  the  origin 
of  the  pennant  still  used  in  the  navy ;  also  to  have 
referred  to  the  Court  of  Hustings  and  several  other 
things  relating  to  the  laws  and  customs  of  the  city. 
In  truth,  we  can  now  little  understand  the  extent 
to  which  we  are  indebted  to  our  forefathers,  the 
citizens  of  London,  for  much  of  the  liberty  that  we 
enjoy ;  and  I  wish  also  time  had  been  allowed  me 
to  refer  to  the  staple  of  wool  and  various  other 
matters  which  have  been  of  the  utmost  importance 
to  London  and  its  traders.  Had  time  permitted.  I 
should  have  also  wished  to  have  alluded  to  the 
charters  and  quaint  customs  of  many  of  the  ancient 
guilds,  as  for  instance,  those  of  the  Bakers'  Com- 
pany (which  claims  to  be  the  oldest  of  all  companies) 
and  the  Barbers'  Company,.  By  their  charters, 
amongst  other  things,  the  members  were  not  liable  to 
serve  on  juries,  and  this  privilege  was  only  lost  about 
thirty  years  ago,  lest  the  bakings  might  suffer  in  the 
one  case,  or  there  should  be  no  one  ready  to  bind  up 
broken  limbs,  etc.,  in  the  others.  In  conclusion,  I 
would  ask  the  enemies  of  this  venerable  institution 
what  good  reason  can  they  give  for  abolishing  it.  It 
has  undoubtedly  done  good  work  in  the  past  as  well 
as  the  present.  Is  it  alleged  by  them  that  it  is  now 
effete?  If  so,  I  would  answer,  what  evidence  is 
there  of  this?  And  I  would  point  to  the  Tower 
Bridge,  and  numerous  other  improvements,  the  for- 
mer of  which  has  been  erected  at  a  cost  of  over  a 
million  of  money  without  costing  the  ratepayers  a 
shilling,  and  provision  has  been  made  by  the  cor- 
poration for  its  maintenance  at  the  yearly  cost  of 
several  thousand  pounds,  Can  they  name  a  better 
regulated  city  as  to  its  police,  its  drainage,  etc.,  in 
the  whole  world  ?  Corruption  cannot  be  laid  to  its 
charge.  It  has  always  been  distinguished  for  its 
hospitality.  The  amount  of  unpaid  work  done  by 
members  of  the  corporation  is  truly  immense. 
Would  the  proposed  unification  be  any  improve- 
ment ? 


Digitized  by 


Google 


THE  ALBANY  LAW  JOURNAL. 


297 


The  Albany  Law  Journal. 


Albany,  November  10,  1894. 


ffinruent  gjopics. 

[All  communications  Intended  for  the  Editor  should  be  ad- 
dressed simply  to  the  Editor  of  The  Albany  Law  Journal 
All  letters  relating  to  advertisements,  subscriptions,  or  other 
business  matters,  should  be  addressed  to  The  Albany  Law 
Journal  Company.] 

THE  LAW  JOURNAL  recognizes  no  par- 
tisanship, and  believing  that  the  people 
will  at  all  times  support  justice,  we  feel  that  the 
recent  political  cyclone  was  induced  by  the  ap- 
parently overwhelming  -desire  of  the  citizens  of 
the  State  for  a  new  Judiciary  Article  in  place 
of  the  one  which  has  now  become,  threadbare 
and  unfit  in  many  ways  to  subserve  the  inter- 
ests and  requirements  of  the  times.  To  the 
legal  mind  there  can  be  no  fonder  assurances 
of  the  united  support  of  the  citizens  of  this 
State  than  the  almost  unanimous  way  in  which 
they  answered  the  demands  of  the  bar  for  such 
a  change  in  the  fundamental  law  of  the  State  as 
would  be  in  accord  with  the  advanced  ideas  of 
these  later  days.  We  have  always  advocated 
the  principle  that  old  fogyism  and  unworthy 
clinging  to  moth-eaten  and  inadequate  princi- 
ples was  damaging,  not  only  to  the  people,  but 
to  the  profession  itself,  and  we  trust  that  the 
change  in  the  fundamental  law  of  this  State  will 
lead  to  many  reforms  which  are  being  urged  and 
sought  after  by  the  members  of  the  bar  and  by 
the  business  interests  of  the  country.  As  we 
have  said  before,  we  cannot  claim  for  the  Judi- 
ciary article  that  it  is  the  best  provision  that 
could  be  made  to  meet  the  necessities  of  the 
times,  but  it  certainly  combines  advancement  of 
ideas  with  proper  restrictions  of  appeal,  ade- 
quate judges  to  hear  and  determine  causes,  and 
clearness  of  statement,  and  though  not  going  as 
far  as  it  might,  nevertheless  gives  as  much  ad- 
vance as  could  be  secured  from  those  who  dis- 
like to  acknowledge  that  times  change,  and  who 
are  persistently  clinging  to  the  old,  involved  and 
obscure  principles  of  law.  We  hope  to  com- 
ment at  some  future  time  on  the  various  parts 
of  the  Constitution,  taking  each  up  in  a  separate 
article,  and  will  only  at  present  note  the  most 
striking  features  of  the  revised  Constitution. 

Section  18,  article  i,  provides  that  ''  the  right 
of  action  now  existing  to  recover  damages  for 
injuries  resulting  in  death  shall  never  be  ab- 
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rogated  and  the  amount  recoverable  will  not  be 
subject  to  any  statutory  limitation."  The  effect 
of  this  provision  will  be  veTy  curiously  watched 
by  the  lawyers  of  this  State,  and  at  the  present 
time  it  is  hard  to  determine  as  to  how  it  will 
affect  verdicts  for  death  by  negligence.  There 
are  some  who  maintain  that  the  verdicts  will  be 
smaller  because  many  jurymen  were  formerly 
influenced  by  the  provision  of  the  law,  so  as  to 
think  that  in  some  way  (5.000  was  the  amount 
which  the  law  imposed  and  inferred  should  be 
given  for  the  taking  of  life,  which  had  been  of 
value  to  the  family  of  the  deceased.  On  the 
other  hand  many  contend  that  the  result  will 
be  disastrous  and  that  many  corporations  and 
copartnerships  may  be  wiped  out  of  existence 
by  one  large  verdict  against  them,  and  that  the 
new  provision  may  injure  financial  interests  by 
intimidating  many  and  keep  them  from  actively 
engaging  in  business. 

The  new  Constitution  provides  for  the  em- 
ployment of  prisoners  in  the  following  words: 
"  The  Legislature  shall,  by  law,  provide  for  the 
occupation  and  employment  of  prisoners  sen- 
tenced to  the  several  State  prisions,  peniten- 
tiaries, jails  and  reformatories  in  the  State;  and 
on  and  after  the  first  day  of  January,  in  the 
year  one  thousand  eight  hundred  and  ninety- 
seven,  no  person  in  any  such  prison,  peniten- 
tiary, jail  or  reformatory,  shall  be  required  or 
allowed  to  work,  while  under  sentence  thereto, 
at  any  trade,  industry  or  occupation,  wherein 
or  whereby  his  work,  or  the  product  or  profit 
of  his  work,  shall  be  farmed  out,  contracted, 
given  or  sold  to  any  person,  firm,  association  or 
corporation.  This  section  shall  not  be  con- 
strued to  prevent  the  Legislature  from  provid- 
ing that  convicts  may  work  for,  and  that  the 
products  of  their  labor  may  be  disposed  of  to 
the  State  or  any  political  division  thereof,  or 
for  or  to  any  public  institution  owned  or  man- 
aged and  controlled  by  the  State,  or  any  politi- 
cal division  thereof." 

So  many  questions  have  been  asked  as  to  the 
restrictions  on  the  right  of  appeal  from  the  Ap- 
pellate Division  of  the  Supreme  Court  to  the 
Court  of  Appeals  that  we  think  it  may  be  a 
matter  of  general  interest  to  give  the  section 
verbatim  : 

ARTICLE  III. 

§  9.  After  the  last   day  of   December,  one 

thousand  eight  hundred   and    ninety-five,  the 
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jurisdiction  of  the  Court  of  Appeals,  except 
wherein  the  judgment  is  of  death,  shall  be 
limited  to  the  review  of  questions  of  law.  No 
unanimous  decision  of  the  Appellate  Division 
of  the  Supreme  Court  that  there  is  evidence 
supporting  or  tending  to  sustain  a  finding  of 
fact  or  a  verdict  not  directed  by  the  court, 
shall  be  reviewed  by  the  Court  of  Appeals. 
Except  where  the  judgment  is  of  death,  ap- 
peals may  be  taken  as  of  right,  to  said  court, 
only  from  judgments  or  orders  entered  upon 
decisions  of  the  Appellate  Division  of  the 
Supreme  Court,  finally  determining  actions  Or 
special  proceedings,  and  from  orders  granting 
new  trials  on  exceptions,  where  the  appellants 
stipulate  that  upon  affirmance  judgment  abso- 
lute shall  be  rendered  against  them.  The 
Appellate  Division  in  any  department  may, 
however,  allow  an  appeal  upon  any  question  of 
law  which,  in  its  opinion,  ought  to  be  reviewed 
by  the  Court  of  Appeals. 

The  Legislature  may  further  restrict  the 
jurisdiction  of  the  Court  of  Appeals  and  the 
right  of  appeal  thereto,  but  the  right  to  appeal 
shall  not  depend  upon  the  amount  involved. 

The  provisions  of  this  section  shall  not  apply 
to  orders  made  or  judgments  rendered  by  any 
General  Term  before  the  last  day  of  December,' 
one  thousand  eight  hundred  and  ninety-five, 
but  appeals  therefrom  may  be  taken  under  ex- 
isting provisions  of  law. 

§  10.  The  judges  of  the  Court  of  Appeals 
and  the  justices  of  the  Supreme  Court  shall  not 
hold  any  other  office  or  public  trust.  All  votes 
for  any  of  them,  for  any  other  than  a  judicial 
office,  given  by  the  legislature  or  by  the  people, 
shall  be  void. 

Many  are  of  the  opinion  that  taking  the 
money  limit  from  appeals  to  the  Court  of  Ap- 
peals will  greatly  increase  the  number  of  cases 
argued  before  the  court  of  last  resort.  From 
a  very  close  observation  of  the  cases  involving 
less  than  the  constitutional  limitation  of  $500, 
it  has  been  ascertained  that  the  work  of  the 
Court  of  Appeals  will  not  be  increased  by  more 
than  thirty-five  to  forty  cases  each  year,  and  it 
is  asserted  by  the  advocates  of  this  provision 
that  ample  restriction  has  been  made  to  meet 
the  demand  by  the  bar,  that  the  Court  of  Ap- 
peals should  be  freed  from  so  much  work,  as 
will  allow  them  to  conduct  their  business  in  a 
quick  and  expeditious  manner.    As  we  have 


said  before  in  previous  issues  of  this  Journal, 
we  think  it  was  an  unwise  step  to  leave  no  pro- 
vision for  a  second  division  of  the  Court  of 
Appeals,  not  because  we  think  it  is  necessary 
at  present,  but  because  we  believe  that  such  a 
court  would  never  be  called  into  existence  un- 
less there  was  an  urgent  necessity  for  it;  and  if 
such  a  need  should  arise  there  would  be  a  long 
and  tedious  delay  before  the  court  could 
again  be  constituted  and  could  relieve  the  first 
division  from  part  of  its  work  which  might  have 
gradually  accumulated.  It  is  doubtless  true 
that  many  provisions  of  the  article  will  have  to 
be  construed,  although  it  has  been  most  carefully 
revised  by  such  eminent  members  of  the  judi- 
ciary committee  of  the  recent  Constitutional  Con- 
vention as  Louis  Marshall,  Esq.,  Elihu  Root, 
Esq.,Delancey  Nicoll,  Esq., Edwin  Countryman, 
Esq.,  and  other  prominent  lawyers.  We  shall 
hope  to  give  in  the  near  future  short  articles 
on  the  force  and  effect  of  the  amendment, 
which  will  be  written  by  members  of  the  con- 
vention. In  view  of  the  fact  that  the  new 
Constitution  goes  into  effect,  January  1,  1895, 
we  think  that  such  enunciations  may  be  of 
great  value  to  the  members  of  the  bar  of  this 
State.  A  resume  of  the  provisions  of  the  new 
Constitution  may  be  briefly  given,  as  follows : 

The  new  Constitution  will  go  into  effect  on 
the  1  st  of  January,  1895. 

The  changes  in  the  fundamental  law  are 
many  and  some  of  them  are  of  importance. 

Laws  authorizing  pool-selling  and  all  forms 
of  gambling  are  prohibited. 

Election  and  registration  boards  throughout 
the  State  must  be  bi-partisan. 

No  public  money  shall  be  granted  to  sec- 
tarian schools. 

The  Legislature  is  forbidden  to  enact  laws 
limiting  damages  for  injuries  resulting  in  death. 

Personal  registration  is  not  to  be  required  in 
towns  of  fewer  than  5,000  inhabitants. 

No  bill  shall  become  a  law  unless  it  has  been 
printed  and  on  the  desks  of  members  in  final 
form  at  least  three  days  before  its  passage,  un- 
less the  governor  shall  certify  to  the  necessity 
of  its  immediate  passage. 

The  North  Woods  Park  to  be  preserved  as 
forest  land. 

Public  officers  shall  not  accept  passes  on 
railroads  or  franks  from  telegraph  and  tele- 
phone companies. 
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Cities  are  divided  into  three  classes,  the  first 
class  consisting  of  cities  of  250,000  inhabitants 
or  more,  the  second  of  from  50,000  to  250,000, 
the  third  of  fewer  than  50,000.  General  laws 
are  laws  relating  to  all  cities  of  the  same  class. 
If  a  special  bill  for  any  city  passes  the  Legisla- 
ture it  must  be  submitted  to  the  city  authori- 
ties. If  they  consent  to  it  it  goes  to  the 
Governor  for  his  signature  or  veto.  If  they 
refuse  their  consent  or  hold  it  for  fifteen  days 
it  must  be  passed  a  second  time  before  going 
to  the  Governor. 

The  time  which  must  elapse  before  an  alien 
can  vote  after  the  grant  of  citizenship  is  in- 
creased from  ten  to  ninety  days. 

The  City  Court  of  Brooklyn,  the  Superior 
Court  of  Buffalo  and  the  Superior  and  Common 
Pleas  Courts  of  New  York  city  are  abolished 
after  January  1, 1896.  The  number  of  Supreme 
Court  judges  is  increased  by  twelve,  three  in 
New  York,  three  in  the  Second  District  and 
one  in  each  of  the  other  six  districts,  and  in- 
stead of  the  General  Term  of  that  court,  with 
three  judges  in  each  of  the  four  departments, 
there  is  to  be  an  appellate  division  of  the  court, 
with  seven  judges  in  the  first  department  and 
five  judges  in  each  of  the  other  three.  The 
appellate  judges  are  to  be  designated  by  the 
Governor.  The  Court  of  Appeals  is  to  hear 
only  questions  of  law  after  December  31,  1895. 

The  apportionment  amendment  is  probably 
carried.  It  increases  the  number  of  Senators 
to  50  and  of  Assemblymen  to  150.  It  is 
claimed  that  the  apportionments  are  so  ar- 
ranged that  the  Republicans  are  likely  to  hold 
the  Legislature  for  twenty  years. 


We  publish  in  this  number  of  the  Law  Jour- 
nal, the  paper  which  was  read  by  J.  Newton 
Fiero,  Esq.,  chairman  of  the  committee  on 
law  reform  of  the  New  York  State  Bar  Asso- 
ciation, at  a  joint  meeting  of  the  executive 
committee  and  the  committee  on  law  reform, 
held  October  9,  1894.  Mr.  Fiero  points  out 
the  many  faults,  defects,  lack  of  style,  and 
"complicated  and  various  style  and  phrase- 
ology" of  the  present  Code,  and  gives  his 
reasons  why  it  should  be  changed  and  his  sug- 
gestions as  to  what  method  should  be  pursued 
in  changing  it.  The  overwhelming  success  of 
the  late  David  Dudley  Field,  who  to  a  great 


extent  was  instrumental  in  giving  us  the  gresent 
Code,  has  only  been  exceeded  perhaps  by  Sir 
James  Stephen  who  had  a  most  terse  and  pre- 
cise phraseology  for  the  principle  which  he 
wished  to  enunciate.  It  has  always  been  a 
matter  of  regret  that  the  compiler  of  the  present 
Code  did  not  more  briefly  and  generally  state 
the  rules  of  procedure  which  were  to  be  enacted 
into  the  statute  law  of  this  State,  and  we  are 
heartily  in  favor,  as  we  think  many  members 
of  the  legal  profession  are  also,  of  such  change 
as  will  enable  the  legal  profession  to  have  a 
book  of  procedure  which  will  briefly  and  clearly 
state  the  rules  which  are  to  govern  the  practice 
in  the  courts  of  the  State  of  New  York.  In 
regard  to  the  Code,  Mr.  Fiero,  quotes  as  fol- 
lows: "  It  is  monstrous  that  our  procedure 
should  contain  so  much  that  is  complex.  The 
technicalities  with  which  our  practice  is  so 
profusely  encumbered  now  more  often  enable 
the  experienced  lawyer  to  humiliate  his  unso- 
phisticated brother,  than  aid  in  furthering  the 
cause  of  right  and  justice.  That  such  a  state 
of  affairs  exists  is  radically  and  palpably  wrong, 
is  a  constant  reproach  to  our  civilization,  our 
intelligence  and  our  integrity.  Brevity  and 
simplicity  should  be  the  ruling  of  our  pleading 
and  practice."  Mr.  Fiero,  also,  quotes  a  recent 
writer  who  edits  as  follows: 

•'  We  know  that  our  courts  are  clogged  with 
a  mass  of  cases,  the  greater  proportion  of  which 
are  so  involved  in  the  intricacies  of  legal  pro- 
cedure that  not  only  are  they  ruinously  retarded 
in  their  progress  through  the  judicial  tribunals, 
but  very  often  the  question  at  issue  involving 
the  actual  merits  of  the  controversy  is  lost  to 
view  and  for  long  periods  of  time,  if  indeed, 
not  ultimately,  is  beyond  the  reach  of  judicial 
action.  This  condition  of  affairs  is  no  doubt 
attributable  in  part  to  the  cumbersome  and 
inert  system  of  legal  procedure  with  which  we 
are  at  present  blessed." 

Attention  is  also  called  to  the  startling  ex- 
hibit which  was  recently  made  by  the  editor  of 
the  American  Lawyer  in  a  discussion  at  a  re- 
cent meeting  of  the  American  Bar  Association, 
since  tabulated  and  published,  by  which  it  ap- 
pears that  nearly  forty-seven  per  cent  of  the 
points  decided  upon  appeal  in  the  State  and 
Federal  courts  are  upon  points  of  practice. 
"  In  other  words,  nearly  one-half  of  the  ques- 
tions carried  to  and  decided  by  the  Courts  of 
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Appellate  jurisdiction  in  this  country,  were 
questions  arising  out  of  disputes  as  to  the 
proper  method  of  bringing  before  the  courts 
the  merits  involved  in  the  original  differences." 

We  feel  that  the  publication  of  this  paper 
will  not  only  give  the  complete  history  of  codi- 
fication of  the  rules  of  practice  but  will  offer  an 
incentive  to  lawyers  in  our  own  State  who  de- 
sire a  change  in  legal  procedure  to  come  for- 
ward and  say  what  will  intelligently,  speedily 
and  for  many  years  to  come  abolish  the  exist- 
ing difficulties  which  surround  the  present  Code 
of  Civil  Procedure. 

The  legal  profession  throughout  the  country 
may  not  realize  it,  but  they  will  be  called  upon 
very  shortly  to  construe  the  income  tax  re- 
cently passed  by  Congress,  and  to  see  that  their 
Clients  are  not  improperly  taxed  under  the  pro- 
visions of  the  law.  One  of  the  most  promi- 
nent, if  not  the  leading  member  of  the  New 
York  bar,  Hon.  James  C  Carter,  has  recently 
discussed  in  an  article  the  provisions  of  the  law 
and  the  force  of  its  enactment  as  a  measure  of 
taxation.  At  first  Mr.  Carter  answers  the  ob- 
jections which  have  been  made  and  which  are 
that  it  is  un-American,  that  it  is  class  legisla- 
tion, and  that  it  is  a  sectional  tax,  unequal  and 
oppressive.  In  relation  to  this,  Mr.  Carter 
says: 

"  There  is  another  fundamental  rule  in  rela- 
tion to  taxation  which  makes  taxation  of  in- 
comes preferable  as  a  matter  of  justice  to  other 
forms  of  taxation,  and  that  is  that  a  State  in 
raising  its  public  revenue  should  never  invade 
its  principal,  but  confine  itself  solely  to  the 
profits  of  the  community.  A  tax  laid  directly 
upon  property  may  and  often  does  invade  the 
principal  sum,  for  it  has  to  be  paid  whether  the 
property  has  been  productive  of  profit  or  not, 
whereas  a  tax  upon  income  never  invades  the 
principal. 

"  There  is  still  another  highly  important  prin- 
ciple of  taxation  in  respect  to  which  the  in- 
come tax  is  far  superior  to  other  modes  of 
raising  revenue,  and  in  particular,  to  the 
method  of  indirect  taxation.  This  principle  is 
that  taxes  should  be  so  laid  that  the  citizen 
shall  know  just  how  much  is  taken  from  him, 
when  it  is  taken  and  how  it  is  taken.  It 
is  only  by  an  observance  of  this  rule  that  the 
citizen  is  prompted  and  enabled  to  scrutinize 
and  judge  of  the  economy  and  wisdom  with 


which  the  affairs  of  his  government  are  con- 
ducted, and  to  properly  regulate  the  economy 
of  his  own  life. 

"  To  say  that  the  tax  is  un-American,"  con- 
tinued Mr.  Carter,  "  is  to  no  purpose  whatever. 
If  it  is  just,  the  sooner  it  is  made  American  the 
better.  But  it  is  not  un-American.  On  the 
contrary,  incomes  have  been  and  are  largely 
taxed  in  Pennsylvania,  in  New  York,  in  Massa- 
chusetts, and  I  suppose  in  many  other  States; 
but  these  forms  of  taxation  have  never  been 
assailed  by  those  objections  which  have  been 
urged  against  the  income  tax  contained  in  the 
Tariff  bill.  And  yet  if  they  are  objectionable 
in  the  one  case,  they  are  equally  objectionable 
in  the  other. 

"If  it  is  just  and  expedient  that  the  public 
expenditure  of  Pennsylvania,  New  York  or 
Massachusetts  should  be  defrayed  in  whole  or 
in  part  by  taxing  incomes,  it  is  equally  just  and 
expedient  that  the  expenditure  of  the  United 
States  should  be  defrayed  in  the  same  manner. 

"  The  objection  that  it  is  class  taxation  has 
no  just  foundation.  Of  course  we  may  divide 
people  into  two  classes  —  those  who  enjoy  in- 
comes sufficient  to  make  them  the  object  of 
taxation  and  those  who  do  not.  And  it  is  only 
the  class  who  have  incomes  who  are  taxed.  In 
this  sense  it  is  class  taxation.  But  there  is  no 
objection  to  it  on  that  ground.  We  might  in 
the  same  manner  divide  people  into  two  classes 
—  those  who  own  property  and  those  who  do 
not  —  and  in  the  same  way  show  that  all  taxa- 
tion upon  property  is  class  taxation,  and  it 
would  be  equally  true. 

"  The  objection  that  the  tax  is  sectional  has 
as  little  force.  It  is  undoubtedly  true  that  the 
great  incomes  are  found  principally  in  those 
great  centres  of  population  which  lie  at  the 
north  and  east,  and  any  scheme  of  taxing  in- 
comes must .  necessarily  impose  its  principal 
burdens  upon  those  sections.  The  tax,  there- 
fore, is,  in  a  certain  sense,  sectional,  but  it  is 
only  because  wealth  is  sectional.  The  burden 
is  placed  upon  those  parts  of  the  country,  but 
this  is  only  because  the  ability  to  bear  it  is 
there.     Poverty  cannot  be  taxed. 

"  It  is  quite  likely  that  there  is  a  feeling 
widely  diffused  throughout  large  parts  of  the 
south  and  west  that  the  wealthy  north  should 
contribute  more  largely  in  sustaining  the  public 
burdens,  but  who  will  say  that  this  feeling  is 
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destitute  of  foundation  ?  For  a  whole  genera- 
tion and  more  the  people  of  the  whole  country 
have  been  required  by  the  schemes  of  a  protec- 
tive tariff  to  pay  largely  increased  sums  for 
almost  all  the  necessities  and  conveniences  of 
life.  This  has  been  an  enormous  burden,  the 
extent  of  which  no  one  has  measured  or  can 
measure. 

"  It  is  a  tax,  but  the  peculiarity  about  it  is 
that  it  is  not  paid  to  the  government,  but  to 
certain  special  interests.  These  interests  have 
been  for  the  most  part  centered  in  the  northern 
and  eastern  portions  of  the  country,  and  there- 
fore these  sections,  while  being  subjected  to 
the  burden,  receive  also  the  proceeds  which 
the  burden  imposes,  and  are  therefore  not  only 
relieved  from  it,  but  receive  prodigious  sums  in 
excess  of  it. 

"  This  advantage  has  never  been  enjoyed  by 
the  great  producing  interests  of  the  South  and 
West.  They  are  compelled  to  pay  without  re- 
ceiving any  of  the  benefits  of  the  payment.  The 
objection  that  the  income  tax  is  sectional  or 
class  legislation  comes  with  an  extremely  bad 
grace  from  those  who  defend  and  receive  the 
benefits  of  a  protective  tariff. 

"  I  am  affected  also  by  another  considera- 
tion," continued  Mr.  Carter.  "  I  do  not  think 
it  can  be  doubted  that  under  the  social  and 
legal  conditions  which  exist,  and  which  have 
long  existed,  there  is  an  increasing  tendency  of 
the  great  surplus  streams  of  profit  which  arise 
from  the  exercise  of  the  productive  powers  of 
the  country,  to  flow  in  channels  where  they 
reach,  not  the  actual  producers  or  laborers  who 
constitute  the  great  agricultural  and  other  pro- 
ducing interests,  but  the  controllers  and  hand- 
lers of  the  great  body  of  the  national  product. 

"  I  am  not  now  finding  fault  with  these  con- 
ditions or  suggesting  that  they  are  unjust,  or 
that  they  should  be  changed,  but  I  do  think 
that  it  is  the  just  policy  of  the  Government  to 
take  notice  of  this  fact  and  to  endeavor  in  lay- 
ing its  exactions  to  reach  these  abundant 
streams.  The  power  of  accumulated  wealth,  I 
mean  wealth  accumulated  in  the  hands  of  per- 
sons largely  beyond  their  needs,  the  power 
which  capital  has  merely  by  exacting  interest 
even  when  the  rate  of  interest  is  low,  to  increase 
with  such  rapidity  and  to  such  an  extent  as  to 
create  the  prodigious  fortunes  which  areastrik- 1 


ing  characteristic  of  the  present  time,  should  be 
taken  notice  of  by  the  Government. 

"  Here  is  the  true  field  for  the  imposition  of 
increased  burdens,  for  they  can  be  imposed 
here  without  being  so  sensibly  felt.  Care 
should  be  taken  that  the  burden  should  not  be 
made  so  great  as  to  discourage  industry,  enter- 
prise and  habits  of  thrift.  But  I  can  perceive 
at  the  present  time  very  little  danger  of  this. 

"  It  should  be  remembered  that  large  incomes 
and  large  property  are  fearful  of  the  tax-gatherer 
and  seek  in  every  way  to  avoid  him.  This  is 
but  natural,  and  its  consequences  are  to  a  cer- 
tain extent  useful.  But  these  attempts  to  escape 
taxation,  prosecuted  as  they  are  with  intelli- 
gence and  persistency,  will  always  be  to  a 
greater  or  less  degree  successful,  and  if  they 
are  not  met  by  corresponding  diligence  on  the 
part  of  the  government  to  oppose  them  they 
will  be  unduly  successful.  The  great  mass  of 
the  people,  possessors  of  but  little  property  and 
small  incomes,  do  not  feel  the  same  stimulus  to 
escape  the  public  burdens,  and  are,  conse- 
quently, the  more  liable  to  be  made  victims." 

Mr.  Carter  expresses  the  force  and  effect  of 
the  law  upon  the  community,  and  the  only  way 
in  which  it  can  be  enforced,  in  the  following 
paragraph : 

"  We  must  remember  that  in  a  democratic 
society  every  one  is  obliged  to  submit  to  the 
rules  which  are  established  by  the  body,  whether 
they  are  just  or  unjust.  We  have  no  other 
hold  upon  our  fellow-citizens  except  that  which 
comes  from  being  able  to  convince  them  that 
some  rules  are  right  and  others  are  wrong.  We 
should  steadily  adhere,  therefore,  to  the  dictates 
of  reason  and  justice,  wherever  they  lead,  and 
discard  appeals  to  mere  passion  and  prejudice. 
If  we  leave  our  fortunes  to  be  decided  by  the 
latter,  we  are  likely  to  be  ruined.  Our  salva- 
tion and  safety  lie  wholly  in  the  former." 

The  most  prominent  attack  on  the  bill  has 
been  that  it  is  Socialistic  in  character,  and  will 
tend  to  encourage  that  element  of  society  in 
America.  Mr.  Carter  very  ably  defines  Social- 
ism by  saying:  "That  it  is  the  effort  by  the 
many  who  have  little  property  to  use  the  powers 
of  government  to  make  oppressive  exactions 
upon  the  few  who  have  large  possessions;  it  is 
an  oppressive  interference  on  the  part  of  soci- 
ety with  the  private  interests  and  business  of 
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men."  He  defends  this  criticism  of  the  tax, 
and  shows  that  the  attempt  to  infuse  this  idea 
into  the  American  people  is  wrong  on  the  part 
of  those  who  live  in  this  country  and  who  insist 
on  a  protective  tariff,  or  on  any  tariff  at  all, 
which  compels  men  to  buy  in  a  restricted  mar- 
ket rather  than  from  any  place  in  the  world, 
without  any  tax  being  levied  on  the  article 
except  the  cost  of  transportation.  A  tariff 
has  always  been  recognized  as  a  proper  method 
of  taxation,  being  an  indirect  tax,  which 
is  felt  less  than  a  direct  tax  and  is  more  popu- 
lar with  most  of  the  people.  But  the  principle 
of  the  Income  Tax  is  surely  nothing  more  or 
less  than  the  recognized  right  of  the  govern- 
ment to  tax  the  earning  capacity  of  both  real 
and  personal  property,  excluding,  however, 
those  whose  property  earns  less  than  an  amount 
which  is  thought  to  be  only  requisite  for  the 
maintenance  of  the  owner  and  his  family.  The 
approach  of  the  time  when  the  law  will  go  into 
effect  makes  it  most  interesting  to  the  bar  of 
the  whole  country,  and  we  hope  to  give  a  series 
of  articles  by  the  leading  lawyers  of  this  State 
and  of  other  States  on  the  effect  of  the  different 
provisions  of  the  tax  and  a  discussion  of  the 
entire  law.  

Miss  Charlotte  Rosa  Raine  made  a  will  which 
has  recently  received  widespread  notice,  in 
which  she  left  a  considerable  part  of  her  money 
in  trust  for  the  maintenance  and  support  of  sev- 
eral cats,  which  had  been  constant  companions 
during  her  life,  and  of  whom  she  was  extremely 
fond.  Her  fascination  for  those  members  of  the 
feline  race  was  only  exceeded  by  her  discrimi- 
nation and  judgment  concerning  their  wonder- 
ful increase  and  development  in  numbers,  and 
by,  let  us  hope,  at  least  a  desire  to  prevent  in- 
somnia and  worry  on  the  part  of  some  persons 
to  her  unknown.  Her  dear  old  white  puss, 
Titiens,  and  her  pussies  Tabby  Rolla,  Tabby 
Jennefee,  and  black  and  white  Ursula,  she  left 
to  a  friend,  with  a  direction  to  her  executor  to 
pay  $60  a  year  for  the  maintenance  of  each  cat 
so  long  as  it  should  live.  After  bequeathing 
other  cats  to  other  unfortunates,  she  leaves  all 
the  remainder  of  her  pussies  to  a  dear  friend, 
and  directs  her  executor  to  pay  $750  a  year  for 
their  maintenance  so  long  as  any  of  them  shall 
live:  "but  this  is  not  to  extend  to  kittens  after- 
ward born."     Here  is  where  her  study  of  the 


feline  race  has  avoided  many  unpleasant  legal 
controversies  and  much  learned  discussion  by 
lawyers,  scientists,  and  the  like.  Of  course  she 
saw  that  the  law  would  only  recognize  legiti- 
mate children  and  issue  of  the.beneficiary  under 
the  trust.  This  wisdom  on  the  testator's  part 
may  also  have  been  to  discourage  one  of  her 
dear  pets  from  making  an  unfortunate  marriage, 
which  would  have  resulted,  she  might  have 
thought,  unhappily  for  the  dear  pet,  and  which 
would  have  caused  endless  disturbance  and 
great  mental  disquietude  to  those  persons  who 
were  unfortunate  enough  to  pass  any  portion  of 
the  night  near  where  were  the  legitimate  or  ille- 
gitimate offspring  of  dear  tabby.  There  should 
be  some  law  passed  to  prevent  such  direful 
waste  of  property,  and  power  to  substitute  in 
place  of  the  legacies  of  the  testator  a  provision 
for  the  purchase  of  a  few  cotton  sacks  and  cob- 
ble-stones, with  the  residuum  of  the  trust  fund 
for  the  erection  and  maintenance  of  a  home  for 
imbecile,  weak-minded,  cat-loving  old  maids. 


In  Finance  Co.  of  Pennsylvania  v.  Charles- 
ton, C.  &  C.  R.  Co.,  decided  in  the  United 
States  Circuit  Court  of  Appeal  (62  Fed.  Rep. 
205),  the  order  appointing  a  receiver  of  a  rail- 
road in  a  foreclosure  suit  authorized  him  to  pay 
balances  due  to  other  carriers;  and  leave  was 
afterward  granted  him,  without  objection,  to 
issue  certificates  to  meet  obligations.  Inter- 
veners filed  a  claim  for  such  balances  accruing 
before  the  receiver's  appointment,  praying  pay- 
ment out  of  earnings,  and  general  relief;  but 
no  proceedings  were  had  thereon  until  after 
sale  of  the  road  on  foreclosure.  The  receiver's 
earnings  had  been  absorbed  by  running  ex- 
penses, and  there  had  been  no  diversion  of  in- 
come to  pay  interest.  Held,  that  an  application 
of  the  interveners  for  payment  out  of  the  pro- 
ceeds of  sale  was  properly  granted. 


In  the  last  issue  of  the  Law  Journal  the 
printer  inadvertently  omitted  to  credit  "  London 
and  its  Charters  "  to  the  London  Law  Times, 
and  we  regret  that  we  will  be  unable  to  repair 
the  injury  except  by  this  public  statement  that 
it  was  one  of  the  articles  published  by  the  Law 
Times,  and  which  was  read  at  a  recent  meeting 

of  the  Incorporated  Society  at  Bristol,  Eng. 

Digitized  by  VjUUV  lv- 
O 


THE  ALBANY  LAW  JOUENAL. 


303 


SHOULD  THE  CODE  OF  CIVIL  PROCEDURE 
BE  REVISED,  CONDENSED  AND  SIMPLI- 
FIED? _ 

A  paper  presented  at  a  Joint  meeting  of  the  executive  com- 
mittee and  committee  on  law  reform  of  tbe  New  York 
State  Bar  Association  October  9, 18M,  by  J.  Newton  Flero, 
chairman  of  tbe  committee  on  law  reform. 

Tuck  Nbckbsitt  for  Condensation  and  Revision. 

NOTWITHSTANDING  the  rapid  development  of 
the  substantive  law  during  the  last  half  cen- 
tury, the  most  notable  phase  of  law  reform  during 
that  period  has  been  in  methods  of  legal  procedure. 
Despite  the  progress  made,  however,  the  criticism 
of  technical  rules  and  demand  for  a  more  business- 
like and  simple  system  of  practice  grows  apace. 

A  paper  read  before  one  of  the  State  bar  associa- 
tions voiced  the  sentiment  of  the  public  and  the 
profession  in  this  language :  "It  is  monstrous  that 
our  procedure  should  contain  so  much  that  is  com- 
plex. The  technicalities  with  which  our  practice 
is  so  profusely  incumbered  now  more  often  enable 
the  experienced  lawyer  to  humiliate  his  unsophisti- 
cated brother  than  aid  in  furthering  the  cause  of 
right  and  justice.  That  such  a  state  of  affairs  ex- 
ists is  radically  and  palpably  wrong,  and  is  a  con- 
stant reproach  to  our  civilization,  our  intelligence 
and  our  integrity.  Brevity  and  simplicity  should 
be  the  rule  of  our  pleading  and  practice." 

A  vigorous  writer  in  a  recent  issue  of  a  leading 
law  periodical  says:  "  We  know  that  our  courts  are 
clogged  with  a  mass  of  cases,  the  greater  propor- 
tion of  which  are  so  involved  in  the  intricacies  of 
legal  procedure  that  not  only  are  they  ruinously  re- 
tarded in  their  progress  through  the  judicial  tribu- 
nals, but  very  often  the  question  at  issue,  involving 
the  actual  merits  of  the  controversy,  is  lost  to  view, 
and  for  long  periods  of  time,  if  indeed  not  ulti- 
mately, is  beyond  the  reach  of  judicial  action.  This 
condition  of  affairs  is  no  doubt  attributable  in  part 
to  the  cumbersome  and  inert  system  of  legal  pro- 
cedure with  which  we  are  at  present  blessed." 

These  criticisms  are,  unfortunately,  true,  as  well 
of  the  old  system  of  special  pleading  and  common- 
law  procedure  as  of  the  practice  under  the  Code  of 
Civil  procedure  in  the  State  of  New  York.  A  start- 
ling exhibit  is  made  upon  this  subject  by  the  editor 
of  the  American  Laieytr,  in  a  discussion  at  the  re- 
cent session  of  the  American  Bar  Association, 
since  tabulated  and  published,  by  which  it  appears 
that  nearly  forty-seven  per  cent  of  the  points  de- 
cided upon  appeal  in  the  State  and  Federal  courts 
are  upon  points  of  practice.  "In  other  words, 
nearly  one-half  of  the  questions  carried  to  and  de- 
cided by  the  courts  of  appellate  jurisdiction  in  this 
country  were  questions  arising  out  of  disputes  as  to 
the  proper  method  of  bringing  before  the  courts  the 
merits  involved  in  the  original  differences." 


This  includes  States  having  common  law  as  well 
as  Code  practice,  while  Canada,  with  an  exclusively 
common  law  practice,  shows  a  greater  proportion  of 
appeals  on  question  of  procedure.  Methods  of 
carrying  on  business  have  been  revolutionized 
within  the  past  fifty  years,  and  the  slow,  careful, 
plodding  customs  then  in  vogue  have  been  changed 
into  the  rapid,  bustling,  hurrying  manner  of  trans- 
acting important  matters  which  constitutes  one  of 
the  characteristics  of  American  business  life,  the 
prime  object  of  which  is  to  accomplish  the  best  re- 
sults in  the  shortest  possible  time  with  the  minimum 
of  labor.  In  line  with  this  increased  business 
activity,  has  come  a  demand  for  greater  simplicity, 
more  rapidity  and  less  of  technicality  in  legal 
procedure. 

The  Code  of  Procedure  of  1848,  radically  chang- 
ing the  methods  of  practice  and  abolishing  methods 
of  common  law,  which  had  been  in  use  for  hun- 
dreds of  years,  was  in  answer  to  this  popular  de- 
mand and  to  a  very  large  extent  accomplished  the 
object  sought.  There  was  every  reason  to  believe 
that  the  method  thus  adopted  would  be  improved 
and  legal  practice  and  procedure  simplified  and 
adapted  to  the  changed  condition  of  affairs  so  that 
speedy  justice  might  be  obtained  without  technical 
objections  and  unnecessary  delays,  with  a  reasonable 
expenditure  of  time  and  money  on  the  part  of  the 
client;  and  that  the  labor  of  the  lawyer  would  be 
abridged  by  eliminating  those  matters  which  in  no 
way  aid  in  arriving  at  the  merits  of  the  case,  but 
are  rather  a  source  of  annoyauce  and  embarrassment. 
This  object  has,  however,  failed  of  accomplishment 
by  reason  of  the  repeal  of  the  Code  of  1848  and  the 
adoption  of  a  substitute,  which,  from  its  volumin- 
ous character  and  minute  details,  has  served  to  de- 
lay rather  than  to  facilitate  the  transaction  of  legal 
business. 

The  advantages  of  a  code  of  practice,  or,  as  Pom- 
eroy  designates  the  method,  the  "  Reformed  or 
American  Procedure,"  are  no  longer  debatable.  If 
the  question  remained  in  doubt  after  adoption  by 
twenty-eight  States  and  Territories  and  nearly  all 
the  British  colonies  and  dependencies,  its  substan- 
tial adoption  by  the  English  bar,  with  its  common- 
law  traditions  and  conservative  policy,  must  be 
regarded  as  settling  the  controversy;  hence  the 
difficulties  do  not  lie  in  the  system;  but  in  its 
application. 

When  the  present  Code  of  Procedure  was  pre- 
sented to  the  Legislature  in  1876,  it  met  with  very 
serious  opposition  from  the  bar,  it  being  insisted 
that  its  provisions  were  unnecessarily  minute  and 
that  it  was  a  departure  from  the  principles  laid 
down  by  the  commission  originally  appointed  in 
1848,  under  the  Constitution  of  1846.    Among  its 
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most  active  opponents  was  David  Dudley  Field,  the 
author  of  the  Code  of  '48  and  the  pioneer  in,  and 
it  may  be  said,  the  author  of,  the  modern  system 
of  legal  procedure. 

Friends  of  the  proposed  Code,  however,  insisted 
that  after  a  brief  experiment,  during  which  the 
profession  could  ascertain  its  defects  and  failings, 
it  would  be  so  amended  as  to  obviate  the  objections 
urged.  A  like  struggle  was  made  over  the  nine 
chapters  taking  effect  September  1,  1880,  and  the 
entire  practice  act,  as  it  now  stands,  received  the 
sanction  of  the  Legislature  and  the  executive,  upon 
the  theory  that  after  a  short  period  of  experience 
of  its  workings  it  could  and  would  be  so  revised  and 
amended  as  to  adapt  it  to  the  purpose  for  which  it 
was  intended.  The  lapse  of  more  than  seventeen 
years  since  the  first  thirteen  chapters  went  into 
effect  and  of  fourteen  years  since  the  remaining 
nine  became  operative  has  shown  the  failings  and 
defects  existing  in  the  entire  work,  but  has  not  re- 
sulted in  any  'amendment  or  revision  such  as  has 
been  helpful  to  the  profession.  On  the  other  hand, 
year  by  year,  it  has  been  amended,  as  the  occasion 
seemed  to  demand,  until  it  has  become  a  mere 
patchwork.  As  it  was  found  from  time  to  time 
that  some  particular  section  needed  to  be  amended 
or  repealed,  action  has  been  taken  upon  it  without 
reference  to  its  effect  upon  the  body  of  the  work 
and,  therefore,  instead  of  becoming  better  adapted 
to  its  purpose,  it  is  to-day  less  valuable  as  a  system 
of  practice  than  at  the  date  when  it  was  enacted. 

The  volume  of  decisions  upon  controverted  points 
of  the  present  Code,  arising  either  from  the  nature 
of  the  case  or  the  careless  method  of  expression 
adopted,  of  itself  renders  a  revision  exceedingly 
desirable.  The  text  should  so  incorporate  the  de- 
cisions which  are  authoritative  as  to  render  it  un- 
necessary to  examine  a  long  line  of  cases  upon  a 
simple  question  and  determine  among  conflicting 
authorities  which  should  be  followed.  Moreover, 
in  many  instances  the  courts  have  been  constrained 
by  the  inaccuracy  of  the  language  used  to  construe 
the  provisions  in  a  manner  not  at  all  in  accord  with 
the  spirit  of  the  Code  or  a  liberal  system  of  prac- 
tice, and  in  some  instances  contrary  to  the  actual 
intent  of  the  draftsman.  In  these  cases,  an  exam- 
ination of  the  matter  and  the  putting  the  provisions 
in  form  so  as  to  convey  the  idea  intended,  is  an  ab- 
solute necessity. 

Again,  the  experience  of  fifteen  years  or  more  has 
brought  to  light  omissions  and  defects  which  could 
not  by  any  possibility  have  been  foreseen  or  pro- 
vided for  in  the  original  draft.  8ome  of  these 
shortcomings  have  been  sought  to  be  supplied  by 
amendments  of  sections  from  time  to  time,  but  in 
many  instances  have  rendered  the  provisions  con- 


fused or  contradictory.  Notably,  the  amendment 
of  section  2325  by  Laws  of  1891,  directs  an  issue  to 
be  framed  as  to  value  of  property  conveyed,  etc., 
by  an  alleged  lunatic,  while  section  2335,  which 
restricts  the  finding  of  the  jury  to  the  single  ques- 
tion of  incompetency,  is  left  without  amendment. 
This  is  the  obvious  and  necessary  result  of  patch- 
work legislation  and  indicates  the  need  for  a  care- 
ful review  by  competent  authority  of  the  entire 
work  with  a  view  to  moulding  it  into  a  harmonious 
whole. 

Nor  is  it  to  be  overlooked  that  the  element  of 
time  and  change  has  an  important  influence  upon 
remedial  as  well  as  upon  substantive  law,  and  that 
the  lapse  of  time,  change  in  manner,  custom  and 
method  of  business  has  developed  new  and  thereto- 
fore unknown  requirements  in  the  manner  of  pro- 
cedure.    In  this  connection,  the  language  of   Sir 
Matthew  Hale  expresses  as  fully  and  clearly  now  as 
at  the  time  it  was  used,  the  necessity  for  change  of 
laws  by  operation  of  time :    "The  matter  changeth, 
"the  custom,  the  contracts,  the  commerce,  disposi- 
"  tion,  education  and  tempers  of  men  and  societies, 
"during  a  long  tract  of  time,  and  so  must  their 
"laws  in  some  measure  be  changed,  or  they  will 
"  not  be  useful  for  their  State  and  condition,  and 
"  besides  all  this,  Time  is  'the  wisest  thing  under 
"  heaven.    These  very  laws  which  at  first  seem  the 
"wisest    constitution    under    heaven,    have    some 
"  flaws  and  defects  discovered  in  them   by  time. 
"  As  manufacturers,   mercantile   arts,  architecture 
"and  building  and  philosophy  itself,  secure  new 
"  advantages  and  discoveries  by  time  and  experi- 
"  ence,  so  much  more  do  laws  which  concern  the 
"  manners  and  customs  of  men." 

Although  much  of  this  difficulty  arises  from  the 
lack  of  system  adopted  in  the  amendments  and 
changes  necessary  by  lapse  of  time,  yet  the  most 
serious  objections  take  their  origin  from  the  defects 
in  the  text  of  the  twenty-two  chapters  as  originally 
enacted.  These  arose  mainly  from  the  ambition  of 
the  draftsman  to  improve  upon  the  plan  of  the  pre- 
vious work  and  to  add  to  its  efficiency  by  antici- 
pating and  providing  for  all  possible  contingencies, 
thus  expanding  and  rearranging  the  Code  of  1848 
and  statutes  relating  to  practice  without  in  any 
wise  improving  upon  either. 

It  is  conceded  upon  all  hands  that  the  Throop 
Code  is  a  failure  and  has  been  a  source  of  embar- 
rassment to  the  bar  and  labor  to  the  bench  since  the 
dates  upon  which  it  went  into  effect. 

Too  Diffuse  akd  Complicated. 
One  of  the  most  serious  objections  to  the  present 
Code  of  Civil  Procedure  is  its  immense  bulk  result- 
ing from  the  attempt,  on  the  part  of  the  compiler, 
to  regulate  every  matter  of  practice  which  can  by 
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any  possibility  ever  arise,  and  from  the  diffuse  style 
adopted  in  attempting  to  accomplish  that  result. 
We  have,  therefore,  in  the  33  chapters  as  enacted, 
3336  sections,  going  into  detail  to  such  an  extent 
that  it  has  been  a  source  of  endless  confusion  and 
serious  delay  in  the  transaction  of  legal  business. 
It  is,  upon  its  face,  a  manifest  absurdity  that  the 
regulation  of  matters  of  practice,  that  is  to  say,  the 
manner  of  obtaining  remedies  in  courts  of  law, 
should  require  the  enactment  and  examination  of  a 
statute  of  such  bulk  and  complexity.  That  this  is 
unnecessary,  is  evident  upon  a  cursory  examination 
of  what  are  conceded  to  be  the  best  procedure  acts 
in  existence,  that  is  the  best  acts  regulating  pro- 
cedure which  have  been  founded  upon  the  New 
York  system  and  which  are  now  in  operation ;  since 
it  will  be  borne  in  mind  that  the  Code  reported  by 
the  commissioners  appointed  under  provisions  of 
the  Constitution  of  1846  is  the  ground  work  and 
frame  of  all  practice  acts  of  this  character,  and  that 
while  New  York  has  to  a  considerable  extent  aban- 
doned the  original  work  of  this  commission  and 
substituted  that  of  the  commission  of  which  the  late 
Mr.  Throop  was  the  head,  other  States  in  the  Union 
have  followed  much  more  closely  in  its  footsteps. 

Concededly,  the  most  convenient  methods  of 
practice  now  followed  are  those  of  Connecticut, 
Kansas  and  Massachusetts.  Of  these,  Massachusetts 
is  not  technically  speaking  a  Code,  but  is  termed  a 
"Practice  Act,"  and  while  it  is  more  full  and  ex- 
plicit in  some  few  respects,  yet  is  free .  from  the 
redundancies  and  complications  to  be  found  in  our 
Code.  This  is  illustrated  by  the  fact  that  the  writ 
of  mandamus  is  regulated  by  four  sections  as  against 
34  in  the  New  York  Code.  Forty-eight  sections 
are  devoted  to  jurors  and  juries  as  against  154  in 
the  New  York  Code.  The  Connecticut  act  relating 
to  practice  contains  about  500  sections  as  against 
over  3,000  in  our  own  act,  and  its  character  is 
shown  by  the  fact  that  supplementary  proceedings 
are  regulated  by  five  sections  as  against  40  in  the 
New  York  Code.  Nine  sections  are  devoted  to 
partition  in  the  Connecticut  Code,  while  the  NeW 
York  Code  requires  64  sections  to  dispose  of  the 
same  subject. 

The  Code  of  Procedure  of  Kansas  is  embraced  in 
about  1000  sections,  covering  substantially  the 
ground  of  the  New  York  Code,  in  which  replevin 
is  regulated  by  14  sections,  while  the  same  subject 
in  the  New  York  Code  requires  47  sections  for  its 
treatment.  Divorce  in  the  Kansas  Code  is  regulated 
by  13  sections,  in  the  New  York  Code  by  38.  The 
Kansas  Code  is  perhaps  the  most  concise  and  clearly 
expressed  of  the  existing  codes  of  practice.  In  this 
connection  the  California  Code  ought  not  to  be 
passed  over  as  one  of  the  earliest,  and  following 
most  closely  the  Code  of  '48. 


The  Act  of  Parliament  of  1873  known  as  the  act 
providing  for  a  Supreme  Court  of  Judicature,  which 
reorganizes  the  courts  of  England  and  provides  for 
a  new  and  improved  method  of  practice  based  upon 
that  introduced  by  the  Field  Code,  contains  100 
sections,  and  under  it  something  over  1000  rules 
have  been  framed  by  the  courts  taking  the  place  of 
our  Code  of  Procedure  regulating  the  entire  practice 
in  the  courts.  It  has  many  very  admirable  features, 
together  with  others  not  to  be  commended. 

Impartial  critics,  notably  members  of  the  bar  of 
the  State  of  Virginia,  where  the  question  of  re- 
formed system  of  procedure  has  been  agitated  within 
the  past  few  years,  gave  decided  preference  to  the 
system  of  practice  of  England  and  the  State  named, 
over  that  of  the  State  of  New  York,  basing  their 
view  upon  the  fact  that  each  of  the  systems  named 
is  simpler,  more  easily  understood  and  more  readily 
applied  in  practice  than  that  of  New  York.  This 
State  is,  therefore,  in  the  position  of  having  been 
the  first  to  adopt  a  reform  procedure  and  to  adapt 
it  to  its  needs,  and  afterward,  having  departed  from 
the  simple  methods,  left  it  to  other  States  and  the 
mother  country  to  follow  the  lines  laid  out  by  its 
commissions  and  to  perfect  a  complete  system  of 
practice  mnch  more  expeditious  and  convenient  than 
that  now  in  vogue  in  New  York.  This  departure  is 
illustrated  by  the  fact  that  the  portion  of  the  old 
Code  covered  by  the  Throop  Code,  has  been  ex- 
panded to  twice  the  number  of  sections  and  three 
times  the  bulk  of  the  Field  Code. 

The  illustrations  given  indicate  that  a  system  of 
practice  can  be  much  more  concise  than  the  present 
Code  and  equally  complete,  and  at  the  same  time 
better  adapted  to  the  wants  of  the  profession. 
Further  evidence  upon  that  subject  is  not  lacking 
when  the  fact  is  recalled  that  the  Code  of  Pro- 
cedure reported  by  the  commissioners  and  in  use  in 
this  State  for  about  thirty  years,  contained  only  473 
sections.  It  is  true  this  Code  did  not  cover  all  that 
is  desirable  or  necessary  in  an  act  regulating  prac- 
tice, since  it  gave  but  little  space  to  the  organiza- 
tion of  the  courts  and  made  no  provision  relative 
to  special  actions,  or  proceedings,  or  practice  in 
Surrogates'  Courts.  But  it  is  not  too  much  to  say 
that  with  these  additions,  a  Code  of  Procedure 
should  be  brought  within  the  compass  of  one-half 
the  number  of  sections  and  less  than  one-third  the 
bulk  of  the  present  volume.  That  this  is  practi- 
cable is  evidenced  by  the  existence  of  two  reports 
made  upon  the  subject  by  the  Commission  by 
which  the  first  Code  was  reported,  one  in  1850, 
containing  1884  sections,  another  reported  in  1853 
more  condensed,  and  containing  1740  sections,  a 
little  more  than  half  the  number  contained  in  the 
present  Code  and  regulating  substantially  all  the 
matters  contained  in   the   present  Code   together 
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with  mechanic's  liens  and  matters  relating  to  evi- 
dence, not  contained  in  the  present  act.  No  action 
seems  ever  to  have  been  taken  upon  this  report, 
but  it  was  introduced  in  the  Assembly,  March  5, 
1853,  as  bill  No.  55  of  that  year,  entitled,  "An  act 
to  establish  a  Code  of  Civil  Procedure.''  The  work 
of  the  Throop  Commission  seems  to  have  been  based 
to  some  extent  upon  this  proposed  code,  but  de- 
parted very  widely  from  it,  and  wherever  such 
departure  was  made,  it  was  certainly  not  for  the 
better. 

The  increased  bulk  is  owing  to  two  causes —  one, 
the  attempt  to  define  the  rights  of  parties  and  the 
powers  and  duties  of  the  courts  with  great  parti- 
cularity, so  as  to  cover  every  possible  exigency 
which  may  arise  in  litigation.  This  is,  of  course, 
impossible  and  violates  the  fundamental  principles 
on  which  a  code  of  procedure  should  be  based, 
since  it  is  impossible  to  foresee  all  the  conditions 
which  may  arise  in  practice  and  provide  for  them. 
In  attempting  so  to  do,  many  matters  of  vital  im- 
portance must  be  overlooked  and  left  without 
proper  provisions  causing  much  embarrassment. 
To  this  cause  must  be  attributed  many  of  the 
amendments  to  the  Code  to  meet  individual  coses, 
since  in  very  many  instances  no  remedy  is  provided 
where  one  ought  certainly  to  be  allowed  and  where 
no  difficulty  could  arise  under  a  broad  and  liberal 
system  of  practice. 

Another  cause  of  the  inordinate  bulk  of  the  Code 
lies  in  the  complicated  and  vicious  style  and 
phraseology  adopted  and  followed  in  drafting  it. 
There  seems  to  have  been  a  disposition  to  carefully 
avoid  a  clear  and  simple  statement  of  a  rule  and  to 
put  in  the  most,' involved  and  complex  form  known 
to  the  language.  If  the  rules  laid  down  in  the  act 
were  stated  in  a  concise  manner  much  labor  would 
be  saved  both  in  their  examination  and  interpreta- 
tion, since  it  is  an  apt  illustration  of  the  fact  that 
"Many  words  darken  speech." 

Lack  of  Systematic  Arrangement. 

Another  and  serious  objection  to  the  present  Code 
lies  in  the  noticeable  absence  of  care  in  the  plan  of 
the  whole  work  and  lack  of  comprehensive  and  sys- 
tematic arrangement  of  its  parts. 

No  thought  seems  to  have  been  given  as  to  the 
order  of  the  general  divisions,  subdivisions  or  sec- 
tions, and  they  do  not  follow  in  anything  like  logi- 
cal sequence. 

It  is  a  frequent  cause  of  complaint  that  the  index 
is  insufficient.  The  real  trouble,  however,  lies  much 
deeper  in  the  lack  of  connection  between  the  dif- 
ferent parts  of  the  Code  and  in  the  careless  man- 
ner in  which  the  same  subject  is  treated  partially 
under  different  topics  and  in  different  parts  of  the 
act,  under  titles  to  which  it  has  apparently  little  or 


no  relation,  so  that  it  is  not  unusual  to  find  a  con- 
flict between  general  and  special  rules  upon  a  given 
Bubject  resulting  from  lack  of  care  and  revision  in 
the  first  instance. 

With  the  first  861  sections  little  fault  can  be 
found,  as  laying  down  the  general  provisions  relat- 
ing to  courts,  their  officers  and  the  ministerial 
duties  devolving  upon  different  officials,  provided 
it  were  made  a  separate  and  distinct  part  of  the 
Code,  indicating  that  it  appertained  to  the  organ- 
ization of  the  courts.  It  should,  however,  in  this 
view  contain  the  provisions  which  are  to  be  found 
in  chapter  10,  relative  to  the  manner  of  selecting 
jurors  and  procuring  their  attendance,  thus  adding 
to  the  361  sections  of  the  first  three  chapters  some- 
thing over  150  sections  upon  that  subject,  giving  sub- 
stantially 500  sections  relative  to  the  courts  and 
having  very  little  connection  with  or  relevancy  to 
the  rules  of  practice. 

The  principal  part  of '  the  old  Code  and  that  por- 
tion most  frequently  brought  into  use  in  practice,  is 
included  in  chapters  4  to  13  inclusive,  with  the  ex- 
ception of  the  ninth  chapter,  which  relates  to  evi- 
dence, and  so  much  of  the  tenth  chapter,  already 
referred  to,  as  relates  to  selecting  jurors  and  pro- 
curing their  attendance,  most  of  which  is  appli- 
cable to  New  York  city  and  Brooklyn  and  all 
of  which  should  form  part  of  the  organiza- 
tion of  the  courts.  Chapter  21,  relating  to 
costs,  properly  belongs  with  that  portion  strictly 
relevant  to  practice  in  an  action  as  given  in  the 
chapters  referred  to,  and  Supplementary  Proceed- 
ings are  so  obviously  proceedings  in  an  action  (so 
much  so  as  the  issue  of  an  execution),  that  the  sub- 
ject should  be  treated  in  that  connection.  This 
part  of  the  Code  would  include  §  363  to  827,  §  963 
to  1026,  §  1163  to  1405,  §  2432  to  2471,  and  §  3228 
to  3332,  an  aggregate  of  1000  of  the  sections  as  they 
now  stand,  covering  the  range  of  practice  from  the 
statute  of  limitations  to  supplementary  proceedings 
and  from  the  commencement  of  an  action  to  its 
final  determination  in  the  Court  of  Appeals,  being 
substantially  the  ground  embraced  in  the  Code  of 
1848.  This  part  should  be  arranged  so  that  the 
subjects  would  follow  each  other  in  natural  sequence 
and  include  all  the  proceedings  in  an  ordinary 
action. 

Chapter  ninth,  relative  to  evidence,  is  out  of  place 
in  its  present  connection,  containing  as  it  does  rules 
with  regard  to  the  admissibility  of  evidence,  which 
can  only  be  proper  in  a  part  of  the  Code  devoted  to 
that  subject.  Sections  828  to  841  are  rules  as  to 
the  propriety  of  admission  of  evidence  offered  upon 
the  trial,  while  the  remainder  of  the  chapter,  sec- 
tions 841  to  062,  relates  to  the  attendance  of  wit- 
nesses, depositions,  commissions  and  as  to  the 
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admissibility  of  documentary  evidence.  The  por- 
tions respecting  the  competency  of  evidence,  whether 
oral  or  written,  belong  to  the  law  of  evidence  and 
are  only  proper  in  case  the  Code  undertakes  to  regu- 
late and  control  rules  of  law  upon  this  subject. 
This  undoubtedly  should  be  done  to  a  somewhat 
greater  extent  than  at  present,  and  in  so  doing  rules 
relating  to  evidence  should  form  a  separate  and 
distinct  portion  of  the  Code  as  a  matter  of  practice, 
independent  to  a  considerable  degree  of  all  other 
questions  and  forming  a  part  of  the  act,  so  arranged 
as  to  be  readily  referred  to  and  applied. 

Special  Actions  and  Special  Proceedings  are  so 
termed  because  they  are  matters  outside  the  usual 
course  of  practice  and  are  specific  provisions  appli- 
cable only  to  the  precise  subject  matter  referred  to 
in  each  particular  case.  Hence  they  should,  after 
being  much  condensed  find  systematized,  form  a 
separate  part  of  the  Code  with  definitions  and  pro- 
visions pertinent  to  topics  treated,  clearly  defining 
their  special  characteristics  and  avoiding  so  much 
of  detail  and  technical  provisions  as  now  tend  to 
make  many  of  them  dangerous  to  the  practitioner, 
and  expensive  and  burdensome  to  the  client. 

The  Law  of  Receivers,  both  of  corporations  and 
individuals,  requires  a  thorough  revision  and  should 
constitute  a  chapter  of  this  part  since  most  receiver- 
ships relate  to  actions  or  proceedings  special  in 
their  nature. 

Foreclosure,  Mechanics'  Liens  and  the  statute 
regulating  General  Assignment,  require  to  be  formu- 
lated and  made  a  part  of  a  complete  system  of  prac- 
tice, and  in  addition  general  provisions  should  be 
made  for  the  conduct  of  special  proceedings  in  such 
a  manner  as  that  no  question  can  reasonably  arise 
as  to  the  course  of  practice  in  any  proceeding  of 
that  character,  assimilating  the  procedure  in  all 
cases  as  nearly  as  possible  and  making  it  uniform 
whenever  practicable.  This  part  of  the  Code  would 
thus  include  1496  to  2481,  and  3357  to  3384  of  the 
present  Code,  being  about  1,000  sections  aside  from 
the  additional  provisions  [as  to  Receivers,  As- 
signments and  Mechanics'  Liens  already  referred 
to. 

The  procedure  in  Surrogates'  Courts  and  the 
Superior  City  and  local  courts,  is  so  special  and  dis- 
tinct- in  its  character  and  methods  that  it  might 
well  constitute  a  distinct  part  of  the  Code,  being 
that  portion  now  embodied  in  §  2472  to  §  3227,  con- 
stituting chapters  18,  19  and  20 — some  750  sections 
— subject  to  the  elimination  of  such  material  as  may 
be  necessary  in  case  of  the  consolidation  of  the  City 
Courts. 

Such  a  rearrangement  as  has  been  suggested 
would  make  no  radical  change,  but  tend  greatly  to 
the  convenience  of  the  practitioner,  and  would  con- 
sist of  an  arrangement  of  the  proposed  parts  with 


all  the  sections  consecutively  numbered,  in  the  fol- 
lowing order. 

Part  I.      Courts  and  their  Organization. 

Part  II.    Civil  Actions. 

Part  III.  Special  Actions  and  Proceedings. 

Part  IV.   Practice  in  Inferior  Courts. 

Part  V.     Evidence. 

The  necessary  condensation  and  revision  here- 
after considered  would  reduce  the  number  of  sec- 
tions and  consequent  bulk  more  than  one-half,  by  a 
clear  and  concise  statement  of  the  rules  formulated, 
and  the  elimination  of  unnecessary,  superfluous  and 
embarrassing  matter,  while  such  an  arrangement 
would  be  logical  and  convenient. 

Nature  and  Extbnt  or  Revision. 

The  experience  of  the  bar  in  the  adoption  of  the 
present  Code  impresses  the  wisdom  of  making  haste 
slowly  in  any  revision  of  the  substance  of  the  act, 
and  the  avoidance  of  radical  changes.  As  to  that 
part  relative  to  the  courts  and  manner  of  their 
organization  no  change  in  substance  is  either  neces- 
sary or  desirable,  so  far  as  such  change  is  within 
the  province  of  the  Legislature,  and  the  revision  of 
this  portion  should  consist  only  of  necessary  re- 
arrangement and  condensation.  So  that,  as  to  the 
first  three  chapters  but  little  change  would  be  ad- 
visable, and  this  is  true  of  chapters  4,  5  and  6, 
treating  of  Limitations,  Parties  and  Pleadings,  since 
these  chapters  remain  substantially  as  enacted  in 
1848,  except  as  the  language  has  been  changed  and 
various  minute  regulations  engrafted  on  the  settled 
practice. 

Chapter  7,  relative  to  provisional  remedies,  de- 
mands careful  and  painstaking  revision  as  to  the 
portions  relating  to  arrest  and  bail  and  attachment. 
This  chapter  illustrates  the  diffuse  style  and  vicious 
method  of  expression  which  distinguish  the  work. 
They  are  not  only  carelessly  drawn,  but  are  full  of 
technical  rules  which  serve  only  as  pitfalls  to  even 
the  careful  practitioner.  Nowhere  is  clearness  and 
condensation  so  imperatively  demanded  as  in  these 
numerous  and  technical  provisions,  causing  unne- 
cessary labor  and  annoyance  to  both  the  bar  and  the 
bench,  The  portion  ns  to  receivers  needs  thorough 
examination  and  careful  drafting,  so  as  to  embody 
the  practice  on  the  subject  in  such  form  as  to  ena- 
ble the  practitioner  to  ascertain  the  rules  relative  to 
this  important  subject  which  are  scattered  through 
the  statutes  and  frequently  in  conflict.  The  present 
condition  of  the  practice  on  this  point  is  a  reproach 
to  the  law. 

Chapter  9  contains,  'as  it  stands,  either  too  many 
or  too  few  of  the  rules  of  evidence.  There  is  no 
reason  why  the  Code  should  determine  when  a  hus- 
band or  wife  may  testify  against  each  other,  and 

leave  it  to  another  statute  to  formulate  a  rule  as  to 
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proof  of  disputed  handwriting.  It  should  either 
contain  all  the  rules  now  in  statutory  form,  or 
which  it  is  desirable  to  reduce  to  such  form,  or 
they  should  be  embodied  in  another  statute. 

Chapter  10,  after  eliminating  the  provisions  as  to 
jurors  and  placing  them  in  the  proper  order,  needs 
attention  only  to  details,  but  the  matter  of  inter- 
locutory judgments  and  proceedings  for  a  new  trial 
will  bear  much  simplification.  The  rules  relative  to 
judgments,  executors  and  redemptions  might  be 
much  condensed  and  very  greatly  simplified.  There 
should  be  no  question  as  to  the  lien  of  a  judgment, 
while  the  time  for  redemption  of  real  estate  should 
be  much  shortened  or  abolished. 

The  chapter  relating  to  appeals  needs  revision  by 
which  it  shall  be  greatly  condensed  and  a  certain, 
simple  and  effective  rule  laid  down  by  which  ap- 
peals may  be  taken  from  inferior  courts  to  the  Gen- 
eral Term,  which  shall  be  similar  in  all  cases,  easily 
understood  and  followed,  and  further  regulations 
by  which  an  appeal  from  the  General  Term  to  the 
Court  of  Appeals  shall  be  governed,  so  that  the  pit- 
falls now  existing  by  reason  of  the  various  decisions 
upon  that  subject  may  be  avoided. 

The  time  within  which  appeals  may  be  taken 
from  and  to  the  different  courts  and  the  character 
and  form  of  security  to  be  given  on  appeal  should 
be  made  uniform,  while  the  jurisdiction  of  the 
courts  to  entertain  appeals  should  be  more  clearly 
expressed. 

As  to  special  actions  and  proceedings,  two  views 
are  urged,  one  that  the  proceedings  should  be  made 
uniform  with  those  in  an  ordinary  action  and  the 
necessary  details  defined  by  rules  of  court,  all  pro- 
ceedings being  commenced  by  service  of  a  sum- 
mons, or  in  any  event,  special  proceedings  to  be  in- 
stituted by  petition  in  all  cases,  with  notice  of 
motion  where  they  are  not  ex  parts  in  their  nature ; 
the  other,  that  many  useless  and  cumbersome  de- 
tails in  the  different  proceedings  should  be  either 
omitted  or  made  to  conform  so  far  as  possible  to 
the  general  practice.  A  somewhat  intimate  ac- 
quaintance with  the  Code  on  these  subjects,  leads 
me  to  believe  that  a  degree  of  uniformity  in  the 
actions  and  proceedings  could  be  arrived  at  which 
would  avoid  much  of  useless  repetition  and  endless 
detail.  Certain  fixed  and  definite  rules  might  be 
adopted  as  to  the  general  features  of  the  proceed- 
ings, leaving  the  matters  of  detail  to  be  disposed  of 
in  each  particular  case.  In  many  instances  the 
technical  rules  work  great  hardship  and  accomplish 
little  or  no  good. 

If  the  parties  interested  are  brought  into  court 
and  apprised  of  the  relief  sought  and  there  given 
an  opportunity  to  present  the  fact  and  the  law,  the 
courts  should  be  left  to  determine  the  rights  and 
equities  of  the  parties  to  a  much  greater  extent 


than  is  now  possible  by  reason  of  technical  pro- 
visions which  embarrass  suitors,  annoy  practitioners 
and  cramp  the  action  of  the  bench. 

The  practice  as  to  partition  is  notably  compli- 
cated and  cumbersome,  and  in  addition  the  style  of 
expression  is  unusually  involved  and  meaning  diffi- 
cult to  be  determined.  As  an  illustration  of  repeti- 
tion and  confusion  note  §§  1496,  1497  and  1531. 

The  article  relative  to  Replevin,  which,  perhaps, 
should  be  restored  to  its  place  as  a  provisional 
remedy,  is  unnecessarily  minute  and  prolix,  and  the 
same  criticism  will  apply  to  ejectment,  which  needs 
to  be  revised  as  to  both  form  and  substance,  since 
three  trials  as  to  title  to  land  are  no  longer  to  be 
tolerated.  The  article  as  to  Judgment  Creditors' 
Actions  has  always  been  a  stumblin'g  block  to  the 
courts  and  they  have  only  been  able  to  conform  to 
the  established  equity  practice  by  ignoring  its 
restrictive  provisions  and  holding  fast  to  the 
acknowledged  equity  powers  of  the  court. 

Much  of  substantive  law  has  been  introduced 
into  the  Code,  notably  sections  1902  to  1908,  under 
which  a  new  right  of  action  is  given,  that  for  death  ' 
by  negligence ;  a  new  cause  of  action  for  slander 
is  created  that  by  a  woman  for  language  imputing 
unchastity,  and  the  action  for  libel  is  sought  to  be 
defined.  No  lawyer  would  ever  think  of  finding 
such  provisions  of  law  in  a  Code  of  Procedure. 
They  are  entirely  out  of  place  and  should  be  enacted 
in  a  separate  act,  as  to  wrongs.  This  is  true  of  very 
many  provisions  scattered  through  the  Code,  and 
which  are  not  properly  incorporated  in  an  act  giv- 
ing a  remedy  and  not  attempting  to  define  a  right. 

Revision  Should  be  Conservative. 

It  would  be  wearisome  to  enter  further  into  details 
as  to  the  character  of  the  revision.  No  change 
should  be  made  without  good  reason  or  merely  for 
the  sake  of  change.  The  plan  and  scope  of  the 
Code  should  not  be  affected  or  altered.  Its  pro- 
visions should  not  be  modified  except  to  eliminate 
what  is  technical,  embarassing  and  obsolete,  and  a 
wise  conservatism  should  govern  in  every  step  taken. 

I  am  not  unaware  that  the  profession  deprecate 
what  is  aptly  termed  "  tinkering  with  the  Code," 
but  the  situation  resembles  that  of  a  householder 
who  has  employed  a  careless  or  incompetent  archi- 
tect to  repair  a  building  and  has  had  it  put  in  such 
shape  as  to  be  unpleasant  to  the  eye,  inconvenient 
to  the  visitor  and  so  disagreeable  as  to  be  sub- 
stantially uninhabitable  by  the  occupant.  In  such 
case  temporary  repairs  and  slight  alterations  aggra- 
vate the  evil.  The  inconvenient  parts  must  be  rebuilt, 
the  uninhabitable  portions  torn  down  and  the  build- 
ing restored  to  its  original  symmetry  and  usefulness. 
The  sooner  this  is  done  the  less  annoyance  will  the 
owner  suffer.  The  longer  is  it  delayed,  and  the 
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more  of  patchwork  is  done,  the  greater  the  incon- 
venience, discomfort  and  actual  injury. 

The  method  of  procedure  is  to  the  lawyer  what 
working  tools  are  to  the  mechanic.  He  cannot 
afford  to  use  other  that  the  best,  even  though  he 
must  throw  away  those  that  are  worn  out  and  anti- 
quated. The  farmer  who  continues  to  use  old- 
fashioned  machinery  or  that  illy  adapted  to  his  pur- 
poses, is  behind  the  age.  The  merchant  who  carries 
on  business  after  the  manner  of  bis  forefathers  fall* 
behind  in  the  race.  It  is  as  necessary  for  the  bar  to 
adopt  methods  of  procedure  which  are  up  to  the 
times  as  for  the  mechanic,  the  farmer  or  the 
merchant  to  adopt  modern  implements. 

In  the  Code  of  1877  and  1880,.  we  took  many 
steps  backward,  and  instead  of  New  York  leading 
in  the  adaptation  and  flexibility  of  the  reformed 
procedure  she  is  far  in  the  rear  of  many  of  her 
sister  States,  Having  first  adopted  the  system,  a 
wise  adherence  to  the  viows  of  its  founder  and  im- 
provements along  such  lines  as  were  dictated  by 
reason  and  experience,  would  have  given  New 
York  the  most  complete  and  perfect  system  of 
remedial  justice  in  the  world.  It  is  possible  by 
proceeding  along  the  lines  of  the  Code  of  '48,  with 
such  additions  and  amendments  as  nearly  fifty 
years  of  experience  has  shown  to  be  advisable  and 
necessary,  to  so  revise  our  procedure  as  that  there 
shall  be  no  departure  from*  the  principles  upon 
which  it  is  based,  no  change  as  to  well  settled  and 
convenient  rules  and  no  interference  with  the  gen- 
eral system  of  practice,  but  which  will  result  in  a 
clear  and  concise  expression  of  well  defined  and 
simple  regulations  easily  understood  and  readily 
applied.  We  should  not  hesitate,  while  acknowl- 
edging our  failure,  to  retrace  our  steps  and  again 
put  ourselves  in  the  forefront  of  law  reform. 

The  revision  of  the  Code  of  Procedure  then, 
should  be  as  to  style,  form  and  substance ;  radical 
revision  of  the  style,  moderate  change  in  the  ar- 
rangement, conservative  revision  as  to  the  substance. 
The  style  should  be  made  clear^  and  concise,  the 
language  apt  and  well  chosen.  As  to  form,  it 
should  be  so  rearranged  as  to  render  it  logical  and 
scientific  so  that  the  divisions  follow  each  other  in 
proper  consecutive  order.  As  to  substance,  it 
should  be  conformed  to  the  requirements  of  the 
client,  the  lawyer  and  the  judge. 

The  amendment  and  improvement  of  the  mode 
of  procedure  is  a  matter  that  calls  for  organized 
effort  by  the  bar.  It  is  only  through  such  union 
and  organization  that  the  sentiment  of  the  lawyers 
of  the  State  on  this  subject  can  be  ascertained  and 
enforced.  No  work  is  more  within  the  sphere  of 
the  New  York  Bar  Association  than  to  discuss  the 
necessity  for  action  in  this  direction  and  enforce  it 


upon  the  law-making  power.  The  voice  of  the  pro- 
fession on  this  as  on  other  subjects,  will  be  heeded 
when  once  expressed  in  such  manner  as  to  bring  to 
the  attention  of  the  Legislature  a  practically  unani- 
mous demand  for  action  in  this  direction.  A 
thorough  consideration  and  deliberate  and  vigorous 
action  on  the  subject,  is  a  duty  the  association  owes 
to  its  members  and  the  bar  of  the  State.  If  it  be 
determined  that  the  present  Code  is  satisfactory  to 
the  majority  of  the  lawyers  in  active  practice, 
agitation  on  the  subject  would  be  at  an  end.  If, 
on  the  other  hand,  the  lawyers  of  the  State  are  alive 
as  they  seem  to  be,  to  its  shortcomings  and  defects, 
prompt  and  decisive  steps  should  be  taken  to  remedy 
those  rules  which  have  become  burdensome,  incon- 
venient and  troublesome  by  reason  of  lack  of  adap- 
tation to  the  needs  of  modern  practice. 


&bztvucts  of  glecent  geciaixma. 

Adverse  possession. — Where  a  grantee  of  land 
erects  a  mill  on  it,  and,  with  the  knowledge  and  ac- 
quiescence of  his  grantor,  builds  a  dam  on  the 
grantor's  land,  and  floods  a  part  of  it,  all  his  or  his 
successor's  acts,  in  the  way  of  repairing  or  re-build- 
ing the  dam,  are  to  be  referred  to  an  intention  to 
maintain  the  prescriptive  easement,  and  are  no 
foundation  for  a  title  by  adverse  possession  to  the 
land  flooded.  (Costello  v.  Harris  [Penn.],  29  Atl. 
Rep.  874.) 

Appeal  bond. — Where  a  surety  on  an  appeal 
bond  disposes  of  his  property  pending  the  appeal, 
the  court  cannot  require  appellant  to  file  a  new 
bond,  in  the  absence  of  a  statute  authorizing  it  to 
do  so.  (Macomber  v.  Condradt  [Cal.],  37  Pac. 
Rep.  382.) 

Appealable  judgments  and  orders— denial 
of  rehearing. — After  a  decree  finally  disallowing 
a  claim  to  a  fund  in  court,  a  rehearing  was  asked, 
on  grounds  involving  the  correctness  and  regularity, 
not  the  validity,  of  the  decree.  Meld,  that  the 
petition  therefor  could  not  be  regarded  as  a  petition 
to  vacate  the  decree  as  void,  and  an  order  dismissing 
the  petition  was  not  appealable.  (Bondholders  and 
Purchasers  of  the  Iron  Railroad  v.  Toledo,  D.  &  B. 
R.  Co.   [U.  8.  Cir.  Ct  of  App.],  62  Fed.  Rep.  166.) 

Assumpsit — trespass. — A  mere  naked  trespass, 
although  creating  a  liability  for  damages,  cannot  be 
the  basis  of  an  action  as  on  implied  assumpsit.  Such 
an  action  is  not  to  recover  damages  for  the  tort,  but 
to  recover  the  value  of  that  which  the  wrong-doer 
has  appropriated  to  his  own  use,  the  law  implying 
a  promise  to  pay  its  reasonable  value.  (Downs  v. 
Finnegan  [Minn.],  59  N.  W.  Rep.  981.) 

Banks  and  banking — deposit  of  check. — Upon 
a  deposit  being  made  by  a  customer  of  a  bank,  in 
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the  ordinary  course  of  business,  of  checks,  drafts,  or 
other  negotiable  paper,  received  and  credited  to  his 
account  as  money,  title  to  the  check,  drafts  or  other 
paper  immediately  becomes  the  property  of  the  bank, 
unless  a  different  understanding  affirmatively  ap- 
pears. (Security  Bank  of  Minnesota  v.  Northwestern 
Fuel  Co.  [Minn.],  59  N.  W.  Rep.  987.) 

Broker  —  commissions. — Where  a  loan  broker 
brings  to  his  principal  a  party  able  and  willing  to 
make  the  loan  on  the  terms  proposed,  and  the  loan 
is  not  made,  through  the  fault  of  the  principal,  the 
broker  is  entitled  to  his  commissions.  (Middleton 
v.  Thompson  [Penn.],  29  Atl.  Rep.  796.) 

Carriers — palace  car  companies. — Plaintiffs, 
having  tickets  for  passage  over  a  railroad,  purchased 
from  a  palace  car  company  a  ticket  for  the  drawing- 
room  of  one  of  its  cars,  part  of  a  railroad  train  going 
to  their  destination.  Before  arriving  there  the  train 
was  turned  back  by  the  railroad  officials,  because  of  a 
washout  on  the  road,  and  plaintiffs  were  ejected 
from  the  car  by  order  of  the  conductor  of  the  train. 
By  contract  between  the  palace  car  company  and 
the  railroad  company,  the  drawing  room  car  was 
operated  and  controlled  by  the  railroad  company. 
Held,  that  plaintiffs  could  not  recover  damages  from 
the  palace  car  company  as  for  breach  of  a  contract 
to  convey  them  to  their  destination,  that  company 
not  being  a  common  carrier  of  passengers  for  hire, 
and  having  made  no  contract  to  carry;  its  obligation 
being  only  to  accommodate  them  with  the  drawing 
room  in  its  car  so  long  as  the  carrier  would  convey 
it.  (Duval  v.  Pullman  Palace  Car  Co.  [U.  S.  Cir. 
Ct.  of  App.],  62  Fed.  Rep.  265.) 

Carriers  of  passengers — operation  of  pab- 
senobr  elevators. — A  carrier  by  elevator  is  not 
an  insurer  of  the  safety  of  his  passengers,  but  is  re- 
quired to  exercise  the  highest  degree  of  care,  as  in 
the  case  of  a  carrier  by  railway  or  stage  coach;  and 
therefore  held  not  error  to  charge  in  the  light  of 
the  particular  case,  and  in  connection  with  the  con- 
text, that  reasonable  care  to  prevent  injury  to  pas- 
sengers upon  an  elevator  was  "the  highest  degree 
of  care  consistent  with  the  possibility  of  injury." 
(Mitchell  v.  Marker,  U.  8.  Cir.  Ct.  of  App.,  62  Fed. 
Rep.  139.) 

Conflict  of  laws — suit  bt  harried  woman. — 
Where  a  married  woman,  a  resident  of  one  State, 
enters  into  a  contract  in  another  State,  to  take  effect 
in  that  State,  which  though  valid  there,  is  invalid 
in  her  own  State,  and  the  latter  State  afterward 
empowers  her  to  make  such  a  contract,  the  contract 
may  be  there  sued  on.  (Case  v.  Dodge  [R.  I.],  29 
Atl.  Rep.  785.) 

Contract  —  building  —  agreement  to  arbi- 
trate.— A   building    contract    stipulated    that,  if 


alterations  were  ordered,  and  their  value  disputed, 
they  should  be  valued  by  two  competent  persons, 
and  these  might  choose  an  umpire,  whose  decision 
should  be  final.  Held,  that  the  builder  could  not 
sue  for  extras  without  an  attempt  to  arbitrate. 
(Ball  v.  Doub  [Ore.],  37  Pac.  Rep.  70.) 

Contract  —  gambling  —  stock  purchased  on 
margins. — Money  paid  a  broker  as  margins  on  stock 
purchased  by  him  with  his  own  money  for  a  cus- 
tomer, and  retained  as  security  until  sold,  may  be 
recovered.  (Wetmore  v.  Barrett  [Cat.],  87  Pac. 
Rep.  140.) 

Corporations — guaranty  of  bonds  and  stock 
of  other  corporations. — The  charter  of  a  land 
company  gave  it  powers  to  acquire  mining  and  tim- 
ber lands  to  take  the  ore  and  timber  therefrom  and 
manufacture  them,  and  to  acquire  rights  of  way  "to 
export"  its  products,  with  all  powers  necessary  to 
the  fall  use  and  enjoyment  of  the  powers  granted ; 
and  authorized  it  "in  furtherance"  of  those  powers 
to  effect  "a  temporary  or  permanent  consolidation  " 
with  any  railroad  company.  Held,  that  the  land 
company  had  power  to  acquire  stock  of  a  railroad 
company,  and  guaranty  its  bonds  and  dividends  on 
its  preferred  stock,  in  order  to  secure  the  construc- 
tion of  a  railroad  necessary  to  the  success  of  the 
land  company,  thus  accomplishing  all  that  a  com- 
plete consolidation  could  accomplish,  with  less  risk 
and  responsibility.  (Marbury  v.  Kentucky  Union 
Land  Co.  [U.  S.  Cir.  Ct.  of  App.],  62  Fed.  Rep.  385.) 

Federal  courts — conflicting  State  and  Fed- 
eral Jurisdiction. — The  appointment  by  a  State 
court  of  a  receiver  of  the  property  of  an  insolvent 
bank  does  not  prevent  a  Federal  Court  from  enter- 
taining a  suit  to  set  aside  conveyances  to  the  bank, 
as  void  as  against  the  grantor's  judgment  creditors; 
nor  does  the  sale  by  the  receiver  of  the  property  so 
conveyed,  made  after  such  suit  is  brought,  and  the 
possession  by  the  State  court  of  the  proceeds  of  such 
sale,  defeat  the  jurisdiction  of  the  Federal  court 
over  the  respective  rights  of  such  creditors  and  the 
bank,  although  it  may  affect  the  nature  and  extent 
of  the  remedy.  (Bacon  v.  Harris,  U.  S.  Cir.  Ct 
[Iowa],  62  Fed.  Rep.  99.) 

Frauds,  statute  of—  bale  of  standing  timber. 
— N.  bought  from  plaintiff,  by  verbal  agreement, 
standing  timber.  After  cutting  what  he  wanted, 
he  paid  f  100  to  plaintiff,  and  sold  to  defendants 
the  balance  of  the  standing  timber.  Held  that,  as 
the  contract  between  N.  and  plaintiff  was  void  under 
the  statute  of  frauds,  the  same  could  derive  no 
validity  from  the  payment  to  the  plaintiff,  as  such 
payment  was  an  execution  of  the  contract  only  to 
the  extent  of  the  timber  cut.  (Nelson  v.  Lawson 
[Miss.],  15  South.  Rep.  798.) 
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INSURANCE — PROOFS    OF    L088  —  DESCRIPTION   OF 

property. —  Under  a  policy  requiring,  if  a  fire 
should  occur,  a  statement  of  the  cash  value  of  each 
item  of  the  property  and  the  amount  of  loss  thereon, 
where  the  property  insured  is  100  bales  of  cotton, 
it  is  sufficient  to  state  the  number  and  weight  of 
each  bale  and  the  value  in  the  aggregate.  (JStna 
Ins.  Co.  v.  People's  Bank  of  Greenville  [U.  S.  Cir. 
Ct.  of  A  pp.],  63  Fed.  Rep.  222.) 

Insurance  policy  —  construction. — Where  a 
policy  insures  a  furniture  company  in  the  sum  of 
$1,000,  and  the  amounts  for  which  the  factory, 
machinery,  apparatus,  and  furniture  are  insured  are 
separately  stated,  and  permission  is  granted  to  as- 
sured to  erect  a  warehouse,  "to  be  insured  under 
the  policy,"  the  separate  items  constitute  separate 
contracts  of  insurance,  and  the  warehouse  subse- 
quently constructed  is  not  insured.  (Nappanee 
Furniture  Co.  v.  Vernon  Ins.  Co.  [Ind.],  87  N.  E. 
Rep.  1064.) 

Interest  —  judgment  —  Federal  Court.— In- 
terest cannot  be  recovered  in  the  United  States  Cir- 
cuit Court  upon  a  judgment  rendered  in  the  court 
of  claims;  the  question  being  incidental  to  the 
original  suit,  and  the  court  of  claims  being  the 
proper  forum  for  its  determination.  (Bunton  v. 
United  States  [U.  S.  Cir.  Ct.  Penn.],  62  Fed.  Rep. 
171.) 

Mandamus — compelling  allowance  of  appeal. 
— A  Circuit  Court  will  not  be  comp'elled  by  man- 
damut  to  allow  an  appeal  from  a  denial  of  a  motion 
to  consolidate  causes  (that  being  wholly  within  its 
discretion),  nor  from  a  denial  of  a  petition  to  be 
made  a  party  to  a  cause,  filed  by  one  not  a  neces- 
sary party  thereto,  aud  whom,  even  if  a  proper  party, 
it  was  a  proper  exercise  of  discretion  to  exclude,  be- 
cause he  was  prosecuting  other  proceedings  for  the 
relief  sought,  wherein  all  his  rights  would  be  ex- 
amined and  protected.  (Lewis  v.  Baltimore  &  L.  R. 
Co.  [U.  8.  Cir.  Ct.  of  App.],  62  Fed.  Rep.  218.) 

Marriage — proof  by  hearsay. — Whether  the 
parents  of  a  child  born  eighty-seven  ago  were  mar- 
ried, there  being  no  living  witness  or  documentary 
evidence  may  be  proved  by  hearsay,  (/n  re  Pickens' 
Estate  [Penn.],  29  Atl.  Rep.  875. 

Master  and  servant — vice-principal — negli- 
gence.— A  person  who  has  charge  of  a  mill  yard, 
whose  duty  it  is  to  superintend  the  piling  of  lumber 
therein,  and  under  whose  orders  are  the  workmen 
engaged  in  the  piling,  and  who  does  none  of  it  him- 
self, is  a  vice-principal,  though,  in  hiring  and  dis- 
charging workmen,  he  reports  to  the  general  super- 
intendent, and  obtains  his  sanction  therefor,  and 
occasionally  renders  services  as  tallyman  in  measur- 
ing lumber.  (Zintek  v.  Stimson  Mill  Co.  [  Wash.], 
37  Pac.  Rep.  840.) 


Master  and  servant — negligence  of  fellow- 
servant. — A  laborer,  employed  in  building  a  bridge, 
and  an  engineer,  operating  the  hoisting  machinery 
for  its  construction,  are  fellow-servants  where  both 
belong  to  the  same  working  force,  under  the  orders 
of  the  same  foreman ;  and  the  master  is  not  liable 
for  an  injury  to  the  laborer  from  the  negligence  of 
the  engineer.  (Ryan  v.  McCully  [Mo.],  27  S.  W. 
Rep.  533.) 

Mortgage — purchase  of  tax  title.— Where  a 
mortgagor  is  disabled  to  defeat  the  mortgage  by 
acquiring  a  tax  title,  his  grantee  will  stand  in  no 
better  position.  (MacEwen  v.  Beard  [Minn.],  59  N" 
W.  Rep.  942.) 

Municipal  corporations  —  death  by  act  of 
mob. — In  the  absence  of  a  statute  giving  a  remedy, 
a  city  is  not  liable  for  damages  for  the  taking  of 
human  life  by  a  mob,  although  its  officers  may  have 
been  negligent  in  preserving  the  public  peace. 
(City  of  New  Orleans  v.  Abbagnato  [U.  S.  Cir.  Ct. 
of  App.],  62  Fed.  Rep.  240. 

Negotiable  instrument— promissory  note — 
negotiability. — A  note,  secured  by  a  chattel  mort- 
gage, attached  thereto,  on  a  cotton  crop,  providing 
for  delivery  to  the  mortgagee  of  the  entire  crop  as 
rapidly  as  it  could  be  prepared  for  market,  to  be 
sold  by  him,  as  agent  of  the  maker,  and  the  proceeds 
applied  on  the  note,  is  not  negotiable.  (Commercial 
Bank  of  Selma  v.  Crenshaw  [Ala.],  15  South.  Rep. 
741.) 

Partition — compensation  for  improvement. — 
A  plea  by  defendants  in  possession,  setting  up 
the  statutes  of  limitations  and  adverse  possession, 
was  overruled,  on  the  ground  that  they  were  right- 
fully in  possession  as  co-tenants.  Held,  that  any 
equities  they  might  have  as  co-tenants  to  compen- 
sation for  improvements  might  be  allowed,  without 
a  cross  bill,  as  incidental  to  the  partition,  under  the 
general  prayer  for  relief.  (McClaskey  v.  Barr  |  U. 
8.  Cir.  Ct.,  Ohio],  62  Fed.  Rep.  209.) 

Wills — division  of  residue  —  per  capita. — 
Testatrix  provided  that  the  remainder  of  her  estate 
should  "  be  divided  among  my  nephews,  and  nieces, 
to-wit,"  the  heirs  of  O.  the  heirs  of  her  dead  brother 
J.  and  the  heirs  of  her  brother  W.  and  — ,  "each  to 
take  share  and  share  alike."  Six  of  her  twenty 
nephews  and  nieces  were  thus  excluded,  the  parents 
not  being  mentioned  at  all.  Held,  that  the  distri- 
bution was  per  capita.  (In  re  Scott's  Estate  [Penn.], 
29  Atl.  Rep.  877.) 


LEGACIES— WHEN  CHARGED  ON  LAND.- 


Where  land  is  specifically  devised  in  fee  after  the 

life  estate  specified  in  the  will,  without  condition, 

and  no  intention  is  shown  to  charge  it  with  certain 

pecuniary  legacies  in  the  will,  the  legatees  have  no 
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lien  on  the  land,  or  the  proceeds  of  sale  thereof,  for 
the  payment  of  such  legacies.  (Phillips  v.  Clark  [R. 
I.],  29  Atl.  Rep.  688.) 


|£otes. 

SOME  good  stories  are  going  the  rounds  concern- 
ing Sir  Matthew  Begbie,  chief  justice  of  British 
Columbia,  who  died  the  other  day.  Here  is  one  of 
them :  In  1883  a  man  was  charged  in  Victoria  with 
having  killed  another  man  with  a  sandbag,  and  in 
the  face  of  the  judge's  summing  up  the  jury  brought 
in  a  verdict  of  not  guilty.  This  annoyed  the  chief 
justice,  who  at  once  said :  "  Gentlemen  of  the  jury, 
mind,  that  is  your  verdict,  not  mine.  On  your  con- 
science will  rest  the  stigma  of  returning  such  a  dis- 
graceful verdict.  Many  repetitions  of  such  conduct 
as  yours  will  make  trial  by  jury  a  horrible  farce  and 
the  city  of  Victoria  a  nest  of  immorality  and  crime. 
Oo,  I  have  nothing  more  to  say  to  you."  And  then 
turning  to  the  prisoner,  the  chief  justice  added: 
"You  are  discharged.  Go  and  sandbag  some  of 
those  jurymen;  they  deserve  it."  -  Westminister 
Gazette. 

The  Australian  Law  Timet  discusses,  in  an  enter- 
taining manner,  the  question  whether  or  not  a  young 
lady  who  breaks  her  leg  at  a  dance  can  maintain  an 
action  against  her  partner  on  the  ground  that  it  was 
caused  by  his  clumsiness.  The  writer  intimates  the 
opinion  that  the  man  who  asks  a  girl  to  dance  does 
not  undertake  to  return  her  to  her  chaperon  in  as 
good  order  as  he  receives  her — "act  of  God  and  the 
Queen's  enemies  excepted  " — but  that,  at  most,  his 
liabilities  are  those  of  a  gratuitous  bailee,  not  ex- 
tending beyond  gross  negligence.  Or,  looking  at 
the  case  from  another  side,  that  there  is  no  implied 
warranty  on  his  part  that  he  is  reasonably  fit  for  the 
purpose  for  which  he  offers  himself  as  a  partner  for 
a  dance,  as  there  is  no  sufficient  consideration  mov- 
ing from  her  to  him  to  support  such  a  warranty.  A 
further  point  raised  is  whether  or  not  she  did  not 
voluntarily  assume  the  risk  of  his  unfitness. 

Hon.  T.  M.  Cooley  says:  "I  have  spoken  of 
lynching  as  an  offense  against  the  life  or  liberty  of 
a  citizen,  as  commonly  it  is ;  but  I  desire  to  empha- 
size the  fact  that  the  extent  to  which  the  lawless 
restraint  of  personal  liberty  may  go  is  less  important 
than  the  public  sentiment  which  tolerates  any  in- 
vasion whatsoever.  Reeently  a  man  was  hanged  in 
one  State  as  a  supposed  murderer;  in  another  a 
State  officer  was  publicly  tarred  and  feathered  for 
actions  which  the  persons  assaulting  him  considered 
inadmissible  to  one  in  his  position;  and  in  still  an- 
other a  delegate  to  a  political  convention  was  dressed 
in  petticoats  and  publicly  exposed  in  ridicule,    be- 


cause the  local  community  was  not  pleased  with  a 
vote  he  had  cast  on  a  question  of  suffrage.  In  the 
degree  of  wrong  to  the  individual  there  was  differ- 
ence in  the  three  cases,  but  the  lawlessness,  the  dis- 
regard of  the  obligations  of  citizenship  and  the  in- 
jury to  organized  society  were  equally  plain  in  all 
and  equally  deserving  of  unqualified  condemna- 
tion." 

Exactly  at  the  hour  of  4  p.  m.,  the  National  Su- 
preme Court  "rues" — in  other  words,  terminates 
its  sitting  for  the  day.  It  matters  not  if  a  learned 
counsel  is  in  the  middle  of  an  argument,  or  the 
minor  premis  of  a  syllogism.  The  black-robed  jus- 
tices sit  where  their  eyes  full  upon  the  face  of  the 
marble  clock  over  the  door.  As  the  long  pointer 
verges  on  the  12  and  the  shorter  pointer  is  at  the  4, 
the  chief  justice  stops  the  proceedings  and  an- 
nounces that  the  hour  of  the  court's  rising  has  ar- 
rived. •  There  is  only  one  instance  on  record  in  ten 
years  when  the  session  has  been  prolonged  beyond 
the  fixed  hour.  That*  was  when  Mr.  Cleveland, 
then  ex-President,  made  his  only  appearance  before 
that  court.  At  the  hour  of  i  he  bad  not  quite 
finished  his  argument.  Chief  Justice  Fuller  inter- 
rupted with  the  usual  announcement.  "  I  have  but 
little  more  to  say,"  remarked  the  ex-President, 
thumbing  two  or  three  type-written  sheets.  "  I 
would  much  prefer  to  finish  to-night,  so  that  I  can 
take  a  train  for  New  York."  With  that  Mr.  Cleve- 
land proceeded.  The  chief  justice  bowed,  and  the 
proceeding  was  prolonged  until  twenty  minutes  past 
4. — Int.  Ren.  Ret. 

A  test  case  of  a  kind  to  gladden  the  hearts  of  the 
lawyers  has  been  brought  before  the  French  law 
courts  by  the  members  of  a  Freemason's  lodge,  who 
deposited,  on  the  3d  of  June  last,  a  funeral  crown 
on  the  statue  of  Joan  of  Arc  in  Rue  de  Rivoli,  Paris. 
The  crown  was  taken  away  by  a  young  man  named 
Cochin,  who  is  being  prosecuted  for  willful  damage 
to  a  public  monument.  M.  Cochin  has  secured  the 
services  of  Maitre  Eugene  Godefroy  of  the  Paris 
Bar,  who  seems  to  be  a  remarkable  adept  at  casuistry. 
According  to  M.  Godefroy,  a  crown  placed  on  a 
monument  ceases  to  be  the  property  of  the  person 
placing  it  there,  since  it  has  been  voluntarily  given 
up  without  what  is  called  a  commerce  consideration 
received.  Neither  is  it  the  property  of  the  city,  or 
of  the  State,  since  the  legal  formalities  required  in 
the  case  of  a  deed  of  gift  to  a  public  body  have  not 
been  complied  with.  It  is  no  wonder  that  the  judge 
whose  fate  it  is  to  solve  this  knotty  point  has  taken 
time  to  consider  his  decision.  M.  Cochin's  act  was 
prompted  apparently  by  desire  to  avenge  the  de- 
struction of  a  similar  crown  placed  on  the  same 
monument  by  the  society  styled  the  Royalist  Youth 
of  France. — London  Daily  News. 
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Albany,  November  17,  1894. 


(G,nxvmt  topics. 

[  A.U  communications  Intended  (or  (he  Editor  should  be  ad- 
dressed simply  to  the  Editor  of  The  Albany  Law  Journal 
All  letters  relating  to  advertisements,  subscriptions,  or  other 
business  matters,  should  be  addressed  to  Thk  Albany  Law 
Journal  Company.]  

IT  is  proper  for  the  Law  Journal  to  discuss 
the  provisions  of  the  new  Constitution,  now 
that  no  partisan  animus  can  be  impugned,  and 
any  words  which  might  at  other  times  be  consid- 
ered criticisms  and  liable  to  influence  the  people 
of  the  State,  are  at  this  time  appropriate,  when 
the  only  desire  of  this  paper  is  to  have  a  proper 
construction  of  the  provisions  of  the  new  Con- 
stitution so  that  delay  in  litigation  and  attacks 
on  the  constitutionality  of  the  acts  of  the  next 
Legislature  may  be  avoided.  No  one,  it  seems 
to  us,  would  claim  to  make  a  perfect  Constitu- 
tion, nor  could  any  one  honestly  feel  that  any 
work  setting  forth  the  fundamental  law  of  the 
State  could  be  without  fault  or  flaw;  some  even 
who  advocate  part  of  the  Constitution  which 
will  be  in  force  so  shortly  may  not  be  in  favor 
of  all  the  provisions,  while  many  may  not  coin- 
cide in  their  views  in  the  construction  of  the 
articles  and  the  force  which  the  framers  of 
the  Constitution  desired  to  give  to  many  of  its 
provisions.  Hitherto  the  legislative  article  has 
been  attacked  in  a  more  or  less  partisan  man- 
ner, and  if  in  these  columns  we  in  any  way 
agree  with  the  criticisms  which  have  been  made, 
it  is  with  the  desire  to  have  the  fundamental 
law  of  the  State  interpreted  at  the  earliest  pos- 
sible day,  so  that  no  enactment  by  the  Legisla- 
ture which  has  just  been  elected  can  be  attacked 
in  the  courts  of  the  State  and  cause  unneces- 
sary delay  to  business  and  bring  results  injuri- 
ous to  the  welfare  of  the  people.  With  such  a 
friendly  spirit,  we  first  give  in  this  article  the 
statement  of  two  of  the  greatest  lawyers  of  the 
recent  Convention,  as  well  as  of  the  present 
time,  who  advance  arguments  in  favor  of  the 
theory  that  the  Legislature  already  elected  will 
have  the  power  and  right  to  sit  and  enact  laws 
even  though  the  Constitution  under  which  they 
were  elected  will  be  null  and  void  at  the  time 
they  enter  upon  the  discharge  of  their  duties, 
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and  even  though  there  is  no  provisions  for  the 
continuance  of  any  legislative  body  after  the  1st 
day  of  January,  1895,  until  the  new  Legislature, 
as  provided  by  the  revised  Constitution,  shall 
begin  to  discharge  their  duties. 

The  Hon.  Elihu  Root,  chairman  of  the  judi- 
ciary committee,  is  reported  to  have  said  the 
following  in  answer  to  the  question  whether 
the  Legislature  just  elected  can  enact  laws  after 
January  1,  1895: 

"The  suggestion  that  the  revised  Constitu- 
tion in  any  way  affects  the  existence  of  the 
Legislature  of  1895  has  no  merit.  I  supposed 
it  was  simply  a  piece  of  campaign  nonsense. 
When  the  revised  Constitution  goes  into  effect 
on  the  first  day  of  January,  1895,  there  will  be 
in  existence  a  Senate  and  Assembly  constitu- 
tionally elected.  In  that  Senate  and  Assembly 
the  first  section  of  the  new  legislative  article, 
vests  the  legislative  power  of  the  State  and  the 
sixth  section  of  Article  X  requires  that  Legis- 
lature to  assemble  on  the  first  Wednesday  of 
January.  The  legislative  article  also  provides 
for  a  redivision  of  the  State  into  fifty  new  Sen- 
ate districts  and  150  new  Assembly  districts 
and  for  the  election  of  senators  and  assembly- 
men from  those  districts,  but  by  its  express  terms 
the  arrangement  of  the  new  districts  is  not  to 
be  completed  before  the  second  Tuesday  in 
June,  1895,  and  the  elections  from  those  dis- 
tricts are  to  be  held  on  the  Tuesday  succeeding 
the  first  Monday  of  November.  Nothing  in 
all  this  interferes  with  the  existing  Legislature. 
The  form  adopted  in  the  revised  Constitution 
to  give  effect  to  the  new  apportionment  is  not 
new,  but  is  precisely  that  which  was  employed 
in  the  Constitution  of  1846.  The  precise 
words  of  that  Constitution  are  followed  in  this. 
There  is  absolutely  no  ground  for  suspecting 
the  existence  of  '  a  point '  now  which  did  not 
exist  then.  There  were  some  pretty  good 
lawyers  in  this  State  during  the  40's.  It  never 
occurred  to  any  of  tbem  to  doubt  the  title  of 
the  Legislature  of  1847.  No  one  entitled  to 
respect  as  a  lawyer  will  ever  question  the  title 
of  the  Legislature  of  1895." 

The  Hon.  Joseph  Hodges  Choate,  president 
of  the  convention  and  one  of  the  leaders  of  the 
New  York  bar,  is  quoted  as  follows  : 

"  The  proposition  is  upon  its  face  absurd. 
The  amendment  will  not  take  effect  until  we 
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enter  upon  the  year  1895.  The  128  assembly- 
men to  constitute  with  the  thirty-two  senators 
elected  last  year,  the  Legislature  of  1895,  have 
been  constitutionally  elected,  and  in  them  will 
be  vested  by  the  express  language  of  the  Con- 
stitution the  legislative  power  of  the  State.  No 
power  on  earth  can  prevent  their  assembling 
according  to  their  constitutional  duty,  and  ex- 
ercising the  usual  legislative  functions  ;  and  no 
court  would  question  their  existence  and  com- 
plete capacity.  It  is  true  that  the  amendment 
will  create  for  the  future  Legislatures  new 
Senate  districts,  and  will  provide  for  the  crea- 
tion in  the  future  of  new  Assembly  districts  of 
larger  numbers,  but  the  amendment  by  its 
terms  expressly  provides  that  the  new  Assem- 
bly districts,  which  are  not  marked  out  by  the 
Constitution  itself,  shall  be  laid  out  by  the 
local  Boards  of  Supervisors  and  Common  Coun- 
cils on  the  second  Tuesday  in  June,  1895,  and 
filed  in  the  office  of  the  Secretary  of  State ; 
whereupon,  and  not  before,  such  new  districts 
will  come  into  existence  for  the  first  time  ;  and 
then  the  Constitution  as  amended  provides,  as 
it  did  before,  that  the  election  of  senators  and 
assemblymen,  pursuant  to  the  provisions  of 
this  Constitution,  shall  be  held  on  the  Tuesday 
succeeding  the  first  Monday  of  November, 
which,  of  course,  will  be  November,  1895,  so 
that  the  necessary  effect  of  the  scheme  is  to 
provide  for  the  creation  and  election  from  the 
new  districts  of  the  new  Senate  and  Assembly, 
which  will  come  into  existence  for  the  first 
time  in  January,  1896,  leaving  the  legislative 
powers  in  the  meantime  to  be  exercised  by  the 
present  Senate  and  the  Assembly  elected  in 
the  present  year  under  the  terms  of  the  present 
Constitution. 

If  the  learned  plundit  who  started  this  point 
had  referred  to  the  precedent  of  the  Constitu- 
tion of  1846,  which  was  exactly  followed  by 
the  Convention  of  1894,  in  this  particular,  he 
would  have  realized  the  utter  fatuity  of  his  sug- 
gestion. That  convention,  like  ours,  made  an 
actual  reapportionment.  It  divided  the  State 
into  thirty-two  Senate  districts,  which  it  laid 
out  itself,  except  that,  as  to  the  four  senate 
districts  allotted  to  the  city  and  county  of  New 
York,  it  left  it  to  the  board  of  supervisors,  be- 
fore the  first  day  of  May  next  following,  to  lay 
them  out  and  file  a  certificate  thereof  in  the 


office  of  the  secretary  of  the  State,  exactly  as 
in  the  present  case  the  number  of  assembly- 
men is  allotted  to  each  county  and  the  super- 
visors directed  in  June  ensuing  to  lay  them  out. 
The  Legislature  was  directed  to  make  a  new 
allotment  of  the  Assembly,  and  the  local  super- 
visors were  empowered  to  convene,  at  a  future 
day  fixed,  to  redistrict  the  counties,  and  to  file 
the  certificate  of  the  result  in  the  office  of  the 
secretary  of  State. 

"Thus  new  Senate  districts  and  new  Assem- 
bly districts  were  created  by  the  Constitution, 
which  was  adopted  on  the  3d  day  of  November, 
1846,  which  declared  by  its  final  section,  just 
as  does  that  of  1894,  that  it  should  be  in  force 
from  and  including  the  first  day  of  the  following 
January,  '  except  as  herein  otherwise  provided.' 

"  The  Legislature  elected  from  the  old  dis- 
tricts, on  the  same  day  on  which  the  new  Con- 
stitution was  adopted,  constituted  the  Legisla- 
ture of  1847,  ar>d  exercised  and  discharged  all 
the  legislative  powers,  and  nobody  ever  called 
it  in  question,  although  the  same  point  might 
have  been  raised  as  in  the  present  case,  if  there 
were  anything  in  it.  In  this ,  particular  the 
change  of  numbers  in  the  new  Constitution  for 
future  Legislatures  is  unimportant.  The  dis- 
tricts were  changed  in  the  Constitution  of  1846, 
but  the  old  districts  sufficed  for  the  constitu- 
tional election  of  the  members  who  at  the  elec- 
tion of  1846,  were  chosen  to  represent  them." 

These  are  not  the  only  arguments  which  can 
be  advanced  in  favor  of  the  proposition  already 
stated,  for  we  think  that  the  intent  of  the 
framers  of  the  legislative  article  certainly  was 
to  provide  for  future  Legislatures  without  inter- 
fering in  any  way  with  the  enactment  of  neces- 
ary  laws  during  the  year  1895,  and  without 
preventing  the  continuance  of  public  business 
throughout  that  year.  This  seems  to  us  the 
strongest  argument  which  can  be  advanced, 
especially  in  view  of  the  fact  that  both  distin- 
guished lawyers  have  forgotten,  or  are  mis- 
quoted, when  they  state  that  the  language  re- 
lating to  the  Legislature  is  the  same  in  the 
Constitution  of  1894,  as  in  the  instrument 
framed  by  the  Constitution  of  1846;  for,  it 
would  seem  as  if  the  members  of  the  recent 
Constitutional  Convention  had  forgotten  to  add 
the  provision  which  is  used  in  the  Constitution 
of  1846,  section  1,  article  14,  which  reads  as 
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follows:  "The  first  election  of  senators  and 
members  of  the  assembly  pursuant  to  the  pro- 
visions of  this  Constitution  shall  be  held  on 
the  Tuesday  succeeding  the  first  Monday 
of  November,  1847.  The  senators  and  mem- 
bers of  the  assembly  who  may  be  in  office  on 
the  first  day  of  January,  1847,  shall  hold  their 
office  until  and  including  the  31st  day  of  De- 
cember following."  To  summarize,  the  Consti- 
tution of  1894  omits  any  such  language,  as  last 
quoted,  and  does  not  expressly  declare,  by  defi- 
nite provision,  what  body  shall  enact  laws  for 
the  people  of  the  State  of  New  York  during 
the  interregnum,  which  must  be  caused  by  the 
instrument.  To  further  discuss  the  language 
of  the  Constitution,  which  is  shortly  to  go  into 
effect,  we  call  attention  to  the  sentence  in  section 
4,  article  3,  which  provides:  "  An  enumeration 
of  the  inhabitants  of  the  State  shall  be  taken 
under  the  direction  of  the  secretary  of  state 
during  the  months  of  May  and  June  in  the  year 
1905,  and  in  the  same  months  every  ten  years 
thereafter,"  while  the  last  part  of  section  5  ex- 
pressly provides,  "  Until  after  the  next  enumera- 
tion members  of  assembly  shall  be  apportioned 
to  the  several  counties  as  follows,"  after  which 
is  given  the  apportionment  of  members  of  as- 
sembly to  the  different  counties,  as  provided  by 
the  new  Constitution,  and  which  is  a  radical 
change  from  the  one  now  in  existence.  These 
are  the  only  sections  which  apply  to  the  number 
of  members  of  the  legislature  until  after  the 
next  enumeration  when  the  reapportionment  by 
the  legislature,  according  to  the  new  census  of 
the  population  of  the  State,  shall  be  made. 
We  can,  again,  gain  a  little  light  from  the 
amendment  of  1874  to  section  5,  article  3, 
which  indicates  that  the  framers  of- that  law 
had  in  mind  the  principles  that  a  saving  clause 
must  be  inserted  in  any  instrument  which 
would  change  the  fundamental  law  of  the  State 
in  regard  to  the  election  of  officers  where  the 
existing  number  was  increased  or  diminished 
by  the  new  enactment.  The  words  used  here 
"  the  Assembly  districts  shall  remain  as  at  pres- 
ent constituted  until  after  the  enumeration  of 
the  inhabitants  of  the  State  in  the  year  1875," 
show  clearly  that  the  principle  just  mentioned 
was  recognized  and  admitted.  It  may  be  logical 
to  say  that  if  a  law  has  been  determined  to  be 
constitutional  that  another  statute  with  similar 
language  and  with  like  provisions  may  be  pre- 


sumed to  be  constitutional,  but  we  fail  to  recog- 
nize the  strength  of  the  argument  that  because 
one  statute  which  may  or  may  not  be  constitu- 
tional has  not  been  attacked  that  a  similar  law 
should  not  be  interfered  with  and  is  constitu- 
tional. It  is  with  feelings  of  regret  that  we 
think  it  is  necessary  to  call  attention  to  what 
seems  to  us  like  defects  in  the  new  Constitution 
which  is  so  shortly  to  go  into  operation;  but  the 
desire  which  actuates  us  in  pointing  out  these 
parts  of  the  fundamental  law  of  the  State  is 
that  we  may  have  an  early,  clear  and  definite 
expression  of  the  force  of  the  amendment  so 
that  the  constitutionality  of  any  enactment  of 
the  coming  Legislature  will  never  be  questioned. 
On  the  ground  of  "public  policy"  alone  it  is 
necessary  to  have  a  Legislature  to  give  force 
and  effect  to  many  of  the  provisions  of  the  new 
Constitution  as  well  as  to  provide  laws  and 
money  for  the  continuance  of  public  business 
and  since  the  framers  of  the  Constitution  ex- 
pressly gave  certain  important  functions  to  the 
present  Legislature  to  fill,  we  think  that  the  in- 
tent of  the  convention  at  least  was  to  allow  the 
Legislature  elected  to  remain  in  power,  although 
they  provided  that  the  Constitution,  except  the 
legislative  article,  should  go  into  effect  on  Jan- 
uary 1,  1895,  if  it  received,  as  it  has,  the  sanc- 
tion of  the  people. 

Any  embarrassment  which  might  be  caused 
by  the  acts  of  the  next  Legislature  being  de- 
clared unconstitutional,  can  be  obviated  if 
Governor  Flower  should  call  an  extraordinary 
session  of  the  present  Legislature  to  convene 
and  to  make  provision  for  the  necessary  ex- 
penditure which  must  be  incurred  by  the  State 
during  the  year  1895. 

If  Messrs.  Root  and  Choate  are  correct  in 
their  position,  no  harm  could  be  done  and  no 
partisanship  could  be  impugned  since  the 
present  Legislature  is  Republican  in  both 
branches,  while,  if  the  contention  that  there  is 
no  provision  for  a  Legislature,  in  the  funda- 
mental law  after  the  1st  of  January,  1895,  is 
held  to  be  so  by  the  Court  of  Appeals,  meas- 
ures can  be  passed  in  this  way  by  the  existing 
Legislature  which  will  prevent  many  difficulties 
in  the  execution  of  the  laws  and  will  provide 
for  the  necessary  expenses  of  the  State  govern- 
ment.   

In  Francis  v.  Western  Union  Tel.  Co.,  the 
Supreme  Court  of  ^innes^in^gfewell 
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written  and  full  opinion  by  Judge  Mitchell, 
has  decided  the  question  as  to  whether  the 
telegraph  company  is  liable  for  punitive  dam- 
ages for  mental  suffering  caused  by  the  failure 
to  send  a  message  to  the  addressee,  who  is  the 
plaintiff  in  the  action.  The  facts  in  the  case 
are  not  important,  merely  showing  the  failure 
of  the  company  to  comply  with  its  terms  and 
send  the  message,  and  the  assurances  that  the 
plaintiff  suffered  mental  pain,  distress  and 
anguish,  because  he  did  not  receive  the  mes- 
sage for  several  weeks.  The  real  question  in- 
volved in  the  case  is,  as  to  whether  the  tele- 
graph company  is  liable  for  failure  to  transmit 
and  deliver  the  message  which  caused  the 
plaintiff  mental  anguish,  suffering,  etc.  The 
action  is  clearly  not  one  of  tort,  but  on  the 
contract;  its  gist  and  gravamen  being  the 
breach  of  contract,  the  duties  and  obligations 
flowing  out  of  which  are  regulated  by  statute, 
which  itself  becomes  a  part  of  it.  The  best 
test  of  this  is  the  fact  that  such  an  action  could 
not  be  maintained  without  pleading  and  prov- 
ing the  contract.  We  are,  therefore,  brought 
to  answer  the  question  as  to  whether  punitive 
damages  can  be  awarded  for  mental  suffering 
for  breach  of  contract.  The  question  as  to 
whether  these  damages  can  be  recovered  in  an 
action  on  tort  is  another  and  more  difficult 
question  which  is  well  regulated  by  principles 
familiar  to  the  profession,  while  the  latter  is 
one  on  which  the  courts  of  the  various  States 
hold  diversified  views.  It  is  certainly  true 
that  an  action  for  damages  will  not  lie  for 
mental  suffering  caused  by  an  act  which  how- 
ever wrongful  injures  no  legal  right  of  the 
party.  In  actions  for  tort  resulting  in  physical 
injuries,  of  which  mental  suffering  forms  a 
component  part,  the  latter  is  permitted  to  be 
taken  into  account  in  the  assessment  of  dam- 
ages; and  where  the  tort  is  willful  and  of  a 
character  as  naturally  and  necessarily  to  injure 
the  feelings,  damages  for  such  injuries  are 
sometimes  allowed,  although  there  are  no  phy- 
sical injuries  or  pecuniary  loss.  These  cases 
have  been  fully  discussed  by  the  various  courts 
and  the  strongest  argument  we  have  found  in 
favor  of  allowing  damages  for  mental  suffering 
resulting  from  non-delivery  of  a  telegraph  mes- 
sage is  the  opinion  of  the  court  on  Wadsworth 
v.  Telegraph  Co.,  86  Tenn.  695,  8  S.  W.  574. 
This    opinion    follows   somewhat    the   line   of 


argument  in  the  first  case  which  was  decided 
on  this  subject  and  which  support  the  doctrine 
of  the  Wadsworth  case.  .In  1881  the  Supreme 
Court  of  Texas  first  held  that  telegraph  com- 
panies were  liable  for  mental  sufferings,  in  the 
case  of  So  Relle  v.  Telegraph  Co.,  55  Texas, 
308.  In  Texas  the  doctrine  has  been  followed 
with  more  or  less  variations,  but  at  times  the 
decision  in  the  So  Relle  case  seems  to  involve 
the  court  in  more  or  less  trouble  and  indicates 
the  vast  field  of  speculative  litigation  opened 
up  by  the  decision  and  how  difficult  the  sub- 
ject is  of  control  by  the  courts.  In  Rowell  v. 
Telegraph  Co.,  75  Texas,  20,  the  court  was 
apparently  impatient  at  the  amount  of  "  intol- 
erant litigation "  to  which  the  doctrine  had 
given  rise  and  seems  to  have  gone  back  to  a 
great  extent  upon  the  former  decision.  In 
this  latter  case  the  plaintiff  had  received 
information  of  his  mother-in-law's  illness  and 
though  a  subsequent  message  was  sent  telling 
him  of  her  improvement,  it  never  reached  him 
and  he  brought  suit,  claiming  to  have  suffered 
great  mental  anxiety.  The  court  held  that  for 
continued  mental  anxiety,  caused  by  the  non- 
delivery of  a  message,  the  plaintiff  could  not 
recover.  The  courts  of  Alabama,  Kentucky, 
Tennessee,  North  Carolina  and  Indiana  have 
followed,  to  a  great  extent,  the  Texas  doctrine, 
and  it  has  been  quoted  to  a  greater  or  less  ex- 
tent by  many  judges  and  text-writers.  On  the 
other  hand  the  doctrine  has  been  vigorously  re- 
pudiated by  the  courts  of  Georgia,  Mississippi, 
Florida,  Missouri,  Kansas,  Wisconsin,  Dakota, 
Arkansas, 'and,  with  practical  unanimity,  by  the 
United  States  Circuit  courts  and  courts  of  ap- 
peals which  have  passed  upon  this  question. 
The  United  States  Supreme  Court  has  not  been 
called  upon  to  pass  on  this  question,  but  there 
is  every  reason  to  believe,  from  the  general 
tenor  of  its  decisions,  that  when  the  question  is 
presented  to  that  court  for  decision  it  will  be 
that  such  damages  are  not  recoverable.  Judge 
Mitchess  very  wisely  says  that  the  telegraph 
company  is  a  carrier  of  intelligence  if  sent  for 
a  purpose  not  pecuniary  but  relating  wholly  to 
matters  of  sentiment  and  feeling,  and  that, 
therefore,  the  damage  resulting  from  the  breach 
of  contract  to  transmit  such  intelligence  are 
not  to  be  and  cannot  be  measured  by  any  pe- 
cuniary standard  but  according  to  the  standard 
of  injury  to  the  feelings.     In  other  words  the 
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damages  for  which  a  person  is  liable  for  breach 
of  contract  depend  upon  the  nature  of  the  con- 
tract. If  it  is  pecuniary  in  its  nature  only  pe- 
cuniary damages  will  be  allowed;  but  if  it  re- 
lates to  the  feelings  then  damages  for  injury  to 
the  feelings  will  be  allowed.  But  the  correct- 
ness of  the  premise  is  not  one  upon  which  this 
argument  is  based.  The  law  only  looks  to  the 
pecuniary  value  of  the  contract  and  for  its 
breach  awards  only  pecuniary  damages.  The 
common  law  is  not  a  code  of  cast-iron  rules, 
but  a  system  of  principles  capable  of  being 
applied  to  new  conditions  as  they  arise,  and 
when  a  case  arises  which  falls  within  a  recog- 
nized legal  principle  the  fact  that  it  is  new 
in  substance  will  not  and  ought  not  to  stand  in 
the  way  of  the  courts  applying  the  principle. 
As  Lord  Coke  said:  "  The  wisdom  of  the 
judges  and  sages  of  the  law  has  always  sup- 
pressed new  and  subtile  inventions  in  deroga- 
tion of  the  common  law.  The  great  lights  of 
the  law  may  sometimes  take  liberties  with  the 
law  in  the  way  of  new  applications  to  old  prin- 
ciples, but  modesty  would  forbid  it  to  ordinary 
men;  and  while  we  are  not  disposed  to  look 
upon  every  thing  ancient  with  slavish  reverence 
merely  because  it  is  old,  it  certainly  would  be 
presumptuous  to  us  to  lightly  discard  a  doctrine 
which  has  so  long  been  approved  and  which  is 
so  firmly  established  bv  authority.  The  breach 
of  any  contract  may  cause  mental  suffering  or 
anguish,  but  the  law  should  not  be  extended  in 
any  way  to  allow  a  doctrine  which,  on  its  face, 
is  capable  of  doing  great  injustice  and  allow 
many  to  recover  that  to  which  they  are  not  en- 
titled. The  Texas  doctrine  is  one  which  can- 
not be  successfully  carried  to  an  end  since  it 
admits  of  too  many  chances  to  recover  damages 
where  the  alleged  injured  party  had  no  right 
and  was  afflicted  with  no  more  than  ordinary 
cares  and  worries  of  mankind. 


An  important  determination  has  just  been 
held  by  Samuel  D.  Hastings,  judge  of  the  Cir- 
cuit Court  of  Brown  county,  Wisconsin,  in  the 
case  of  Hugh  McDonald  v.  Fire  Association  of 
Philadelphia.  It  seems  that  defendants  had 
issued,  through  their  agent,  a  policy  of  insur- 
ance for  $t,ooo  on  lumber  owned  by  the  plain- 
tiff, which  was  in  his  yard  at  Fort  Howard,  Wis. 
The  property  was  destroyed  by  fire,  and  the 
presentation  of  the  claim  was  rejected  by  .the 


company  on  the  ground  that  a  chattel  mortgage 
had  been  placed  on  the  lumber  without  the 
knowledge  and  consent  of  the  company  in 
writing.  The  plaintiff  did  in  his  evidence  show 
that  the  agent  of  the  company  knew  of  the 
mortgage,  and  contended  that  the  act  of  the 
agent  constituted  a  waiver  of  the  company. 
In  his  decision  Judge  Hastings  says  that  if 
the  insurance  had  been  placed  on  the  plaintiff's 
goods  before  the  standard  policy  law  was 
passed,  that  there  would  have  been  no  question 
in  his  mind  as  to  the  liability  of  the  company, 
since  the  knowledge  of  the  agent  of  the  mort- 
gage constituted  a  waiver,  but  as  the  law  pre- 
scribed, the  conditions  could  not  be  waived  by 
the  company  itself,  that  the  waiver  by  the  agent 
would  not,  of  course,  be  in  effect,  and  that, 
therefore,  the  plaintiff's  complaint  should  be 
dismissed.  In  relation  to  this  he  says:  "  The 
plaintiff  was  bound  to  know  the  law  and  just 
what  the  terms  of  his  contract  were.  The 
agent  not  having  the  power  to  waive  the  con- 
ditions of  forfeiture,  it  is  not  necessary  to  de- 
termine whether  the  facts  would  constitute  a 
waiver  by  the  agent  had  he  authority  to  waive 
by  parol."  

The  Chicago  Bar  Association  recentlv  held 
its  annual  meeting  and  a  discussion  of 
great  interest  was  the  codification  of  the  laws 
of  procedure  in  that  State.  A  large  number 
of  the  members  present  recognized  the  cumber- 
some nature  of  the  existing  rules  and  the  rather 
indistinct  and  indefinite  form  in  which  they  are, 
and  where  heartily  in  favor  of  a  short,  concise 
and  simple  form  of  code  which  would  meet  the 
requirements  of  the  bar  for  a  definite  system  of 
rules.  The  judiciary  committee  reported  in 
favor  of  allowing  judges,  especially  in  civil  cases, 
to  charge  the  jury  orally,  as  the  plan  of  written 
charges  involves  unnecessary  delay  and  causes 
great  annoyance.  It  is  also  claimed  that  the 
Supreme  Court  is  almost  overwhelmed  with  the 
mass  of  work  which  it  has  to  meet,  that  litiga- 
tion is  very  much  hindered  and  impeded,  and 
that  a  large  number  of  cases  have  accumulated 
which  the  judges  cannot  properly  cope  with. 
The  place  of  the  late  Mr.  Freeman,  reporter 
of  the  Supreme  Court  of  Illinois,  has  also  been 
filled  by  the  appointmen't  of  Isaac  N.  Newton, 
Esq.,  who  will  hereafter  report  the  decisions  of 
the  State. 
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ENLARGEMENT  OF  DEVISE  OF  REAL 
ESTATE. 

(Copyright  reserved  by  the  author.) 

Sec.  1.  Introductory. 

2.  When  estate  not  enlarged. 

3.  Intention  of  testator  —  Construction  by 

comparison. 

4.  Introductory  clause. 

5.  Same — Words    in    introductory    clause 

which  enlarge  estate  to  a  fee. 

6.  Conclusion  of  will — Intention  declared  by. 

7.  Where  fee  necessary  to  carry  out  inten- 

tion of  testator. 

8.  Estates  in  trust. 

9.  Use  devisee  is  to  make  of  lands. 

10.  By  implication  — Control  over  lands. 

11.  Same —  Where  charge  on  devisee. 

12.  Same  —  Where  charge  upon  estate. 

§  1.  Introductory. —  In  the  construction  of  a  will 
the  intention  of  the  testator  is  the  object  of  inquiry, 
and  must  govern  where  not  contrary  to  the  estab- 
lished rule  of  law  (t).  This  intention  is  not  to  be  de- 
feated simply  because  the  testator  fails  to  clothe  his 
ideas  in  technical  language' (2).     A  devise  without 


(1)  See  Wright  v.  Hicks,  12  Ga.  155;  8.  C,  56; 
Am.  Dec.  451;  Wynne  v.  Wynne,  23  Miss.  251; 
8.  C,  57  Am.  Dec.  139;  Armorer  v.  Case,  9  La. 
Ann.  288;  S.  C,  61  Am.  Dec.  209;  Proprietors  of 
Battle  Square  Church  v.  Grant,  09  Mass.  142;  S.  C, 
63  Am.  Dec.  725;  Montgomery  v.  Millikin,  5  Smed. 
<fc  M.  13  (Miss.)  151 ;  S.  C,  43  Am.  Dec.  507;  Ger- 
man v.  German,  27  Penn.  St.  116;  S.  C,  67  Am. 
Dec.  451;  Buskin's  Appeal,  3  Penn.  St.  304;  S.  C, 
45  Am.  Dec.  604;  Stoner's  Appeal,  2  Penn.  St.  428; 
8.  C,  45  Am.  Dec.  608. 

(2)  Bell  Co.  v.  Alexander,  22  Tex.  850;  S.  C,  73 
Am.  Dec.  268.  In  the  case  of  Johnson  v.  Johnson's 
Widow,  1  Munf.  (Va.)  549,  the  will  of  the  testator 
was  expressed  in  most  inartistic  language,  reading: 
"  I  give  and  because  *  *  *  And  120  acres, 
*  *  *  one  cow,  one  calf,"  etc.;  and  the  court 
held  that  the  testator,  evidently  being  an  illiterate 
person,  and  using  the  same  words  to  designate  the 
desire  to  bequeath  his  real  as  well  as  his  personal 
property,  that  this  evident  intention  was  to  give  an 
absolute  interest  in  both,  and  that  a  fee-simple 
would  be  taken  in  the  land.  In  the  case  of  Bell  Co. 
v.  Alexander  (22  Tex.  350;  8.  C,  73  Am.  Dec.  268) 
it  was  held  that  in  a  will,  by  employing  the  words 
"I  wish  the  county  in  which  I  die  and  am  buried 
to  have  and  enjoy,  for  the  benefit  of  public  schools, 
two-thirds  of  the  land  in  the  county  I  am  buried  in," 
taken  in  connection  with  the  words  "my  land" 
and  "  the  land  I  own,"  used  in  other  parts  of  the 
will,  show  an  intention  on  the  part  of  the  testator 
to  devise  an  estate  in  lands,  and  there  being  no 
words  limiting  its  quantity,  will  be  held  to  convey 
an  estate  in  fee-simple. 


limitation  may  be  enlarged.  In  the  case  of  John- 
son v.  Johnson's  Widow  (1  Munf.  [Va.]  549),  the 
will  of  the  testator  was  expressed  in  most  inartistic 
language,  to  a  fee-simple  by  the  use  of  the  words 
which  have  been  held  to  be  equivalent  to  a  devise 
in  fee,  which  we  have  heretofore  referred  to  specifi- 
cally (8).  The  rules  of  the  common  law  which  gov- 
ern in  respect  to  the  quantity  of  interest  conveyed 
by  a  will  do  not  apply  in  these  States  where  by 
statutory  provision  an  estate  in  lands,  created  by 
will,  is  deemed  to  be  an  estate  in  fee-simple  unless 
a  less  estate  is  limited  by  express  words  (4). 

§  2.  When  estate  not  enlarged. — We  have  already 
seen  that  a  limitation  to  heirs  on  failure  to  appoint 
has  the  effect  of  enlarging  a  life  estate  into  a  fee- 
simple  (5) ;  but  where  a  life  estate  only  is  given,  fol- 
lowed by  a  general  power  of  appointment,  and  on 
failure  to  appoint,  the  children  or  specified  donees 
in  the  remainder  take  by  purchase,  and  not  by  way 
of  limitation  as  heirs  of  the  rentui  que  trust  (6) ;  and 
where  an  express  estate  for  life  is  given  in  trust, 
and  the  remainder  is  not  to  heirs  or  issue  generally, 
a  power  of  appointment  will  not  enlarge  the  estate 
to  a  fee(7). 

§  3.  Intention  of  testator  —  Construction  by  com- 
parison.—  It  is  a  well-established  rule  of  law  that 
devises  and  legacies  in  a  will  may  receive  a  character 
by  construction  and  comparison  with  other  legacies 
and  devises  in  the  same  will,  different  from  the  lit- 
eral and  direct  effect  of  the  words  made  use  of  in 
such  devise  (8) ;  and  this  is  true  because  the  sole 
duty  of  the  court  in  giving  a- construction  is  to  as- 
certain the  real  intent  and  meaning  of  the  testa- 
tor; which  can  be  better  gathered  by  looking 
to  the  whole  scope  of  the  provisions  made  by  him 
for  the  objects  of  his  bounty  than  by  confining  at- 

(3)  See  ante,  8. 

(4)  Bell  Co.  v.  Alexander,  22  Tex.  350;  S.  C,  73 
Am.  Dec.  268.  See  Schrivner  v.  Meyer,  19  Peun.  8t. 
87;  8.  C,  57  Am.  Dec.  634;  1  Am.  Law  Reg.  634; 
id.  227;  McClure  v.  Douthitt,  3  Penn.  St  446. 

(5)  See  Ralston  v.  Wain,  44  Penn.  St.  279 ;  Nice's 
Appeal,  50  id.  143;  Physick's  Appeal,  id.  128. 

(6)  Dodson  v.  Ball,  60  id.  492;  S.  C,  100  Am. 
Dec.  586.  See  Gerard  Life  Ins.  &  Trust  Co.  v. 
Chambers,  46  Penn.  St.  490;  Smith  v.  Starr,  3 
Whart.  62,  66;  S.  C,  31  Am.  Dec.  498;  Anderson 
v.  Dawson,  15  Ves.  532;  4  Kent  Com.  (13th  ed.) 
663. 

(7)  8pringer  v.  Arundel,  64  Peun.  St.  223 ;  Dod- 
son v.  Ball,  60  id.  492;  S.  C,  100  Am.  Dec.  586; 
Williams's  Appeal,  83  Penn.  St.  388. 

(8)  Cook  v.  Holmes,  1 1  Mass.  528,  53 1 ;  Hawley 
v.  Northampton,  8  id.  334;  S.  C,  5  Am  Dec.  66. 
See  Phelps  v.  Phelps.  143  Mass.  570,  574;  Metcalf 
v.  Farmingham  Parish!  128  id.  370;  Cook  v.  Holmes, 
11  id.  528,  531. 
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tention  to  one  isolated  paragraph,  probably  drawn 
up  without  a  knowledge  of  the  technical  words,  or 
without  recollecting  the  advantage  of  using 
them  (1).  Where  a  reading  of  the  whole  will  pro- 
duces a  conviction  that  the  testator  must  necessar- 
ily have  intended  an  interest  to  be  given  which  is 
not  bequeath  by  express  and  formal  words,  the 
court  must  supply  the  defect  by  implication,  and  so 
mold  the  language  of  the  testator  as  to  carry  into 
effect,  as  far  as  possible,  the  intention  which  it  is 
of  opinion  that  he  has  on  the  whole  will  sufficiently 
declared  (2). 

§  4.  Introductory  claute. — Where  the  intention  of 
the  testator  is  ambiguous  and  does  not  manifest 
that  the  intention  was  as  to  the  intent  regarding 
the  extent  of  the  estate  in  a  devise,  introductory 
words  or  preamble  are  to  be  construed  in  order  to 

(1)  Cook  v.  Holmes,  11  Mass.  528,  581.  Thus  if 
the  devise  under  consideration  refer  to  another  de- 
vise in  the  same  will,  and  express  an  intent  that  the 
devisees  should  be  equally  benefited  when,  by  legal 
construction  the  other  devise  carries  a  fee,  as  in  the 
case  of  Cook  v.  Holmes,  11  Mass.  528,  the  law  will 
supply  the  omitted  words  of  inheritance.  (Farrar  v. 
Ayros,  22  Mass.  404,  408.  See 'Butler  v.  Little,  3 
Me.  230 ;  Baker  v.  Bridge,  20  Mass.  88.)  It  is  said 
in  the  case  of  Baker  r.  Bridge  that  where,  by  the 
general  terms  of  this  will  all  the  property  given  to 
each  son  or  daughter  and  their  children,  taken  to- 
gether, was  to  be  estimated  in  the  division  among 
the  four  branches,  for  this  purpose  the  life  estate 
to  Nathan  Bridge,  together  with  the  remainder  to 
his  children,  being  estimated  and  charged  in  the 
division  at  the  value  of  the  whole  estate  in  fee,  it 
follows  conclusively  that  it  was  the  intent  of  the 
testator  that  such  remainder  to  the  children  should 
be  a  remainder  in  fee  if  this  view  of  the  apportion- 
ment and  valuation  be  correct,  the  case  is  brought 
clearly  within  the  authority  of  Cook  v.  Holmes,  11 
Mass.  528,  which  was  recognized  in  the  late  case  of 
Farrar  v.  Ayres,  22  id.  404. 

(2)  Phelps  v.  Phelps,  143  Mass.  570,  574;  Met- 
calf  v.  Farmingham  Parish,  128  id.  870,  874.  Thus 
where  a  devise  made  to  a  son  without  words  of  in- 
heritance and  a  legacy  is  left  to  the  children  of  a 
deceased  son,  "which  (legacy)  is  his  proportion  of 
the  estate,"  and  from  the  preamble  of  the  will  there 
is  a  manifest  intention  on  the  part  of  the  testator  to 
make  a  disposal  of  the  entire  estate,  the  devise  to 
the  son  will  be  construed  to  be  a  fee-simple  because 
otherwise  the  children  of  the  deceased  son  would 
receive  more  of  their  father's  proportion,  which 
was  all  the  testator  intended  to  give  them,  as  such 
intention  was  discovered  from  the  will.  (See  Butler 
v.  Little,  8Me.',289;  Clayton,  8  Binn.  476;  Hall  v. 
Dickinson,',!  Grant_Oas.  240.) 


ascertain  the  intention  of  the  testator  (8) ;  in  that 
this  clause  of  itself  be  sufficient  to  give  a  fee  and 
the  intention  expressed  therein  is  always  carried 
down  to  the  devising  clauses  to  show  the  interest, 
and  may  have  the  effect  of  enlarging  the  estate  to 
a  fee  (4).  The  introductory  clause,  when  one  is 
inserted  in  a  will,  does  not  so  far  attach  itself  to  a 
subsequent  devising  clause  as  per  $e  to  enlarge  the 
latter  to  a  fee,  where  the  words  would  not  ordi- 
narily import  it  (5).  The  most  that  can  be  said  is, 
that  where  the  words  of  a  devise  admit  of  passing 
a  greater  interest  than  for  life,  courts  will  lay  hold 
of  the  introductory  clause,  to  assist  them  in  ascer- 
taining the  intention  (6).    The  intention   to  dis- 

(3)  Schriver  v.  Meyer,  19  Penn.  St.  87;  8.  C, 
57  Am.  Dec.  634;  1  Am.  L.  Reg.  227. 

(4)  Cassell  v.  Cooke,  8  Serg.  &  R.  286;  8.  C,  11 
Am.  Dec.  610.  See  Franklin  v.  Harter,  7  Blackf. 
488;  Butler  v.  Little,  8  Me.  239;  Winchester  v. 
Tilghman,  1  Harr.  &  McH.  452;  Fogg  v.  Clark,  1 
N.  H.  163;  Jackson  v.  Merrill,  6  Johns.  185,  191; 
S.  C,  5  Am.  Dec.  213 ;  Fox  v.  Phelps,  17  Wend. 
898;  S.  C,  20  id.  487;  Schriver  v.  Meyer,  19  Penn. 
St.  87;  S.  C,  57  Am.  Dec.  684;  1  Am.  L.  Reg.  227; 
McCollough  v.  Qilmore,  11  Penn.  St.  370;  Johnson 
v.  Morton,  10  id.  245 ;  Harden  v.  Hays,  9  id.  151 ; 
Peppard  v.  Deal,  id.  140;  Miller  v.  Douthitt,  3  id. 
443;  McClure  v.  Douthitt,  id.  446;  Yeates  v.  Mc- 
Illhenny,  2  Binn.  13;  Campbell  v.  Carson,  12  Serg. 
&  R.  54 ;  Dougherty  v.  Brown,  4  Yeates,  176 ;  Cald- 
well v.  Ferguson,  2  id.  250,  280;  Watson  v.  Powell, 
3  Call.  265,  306;  Wyatt  v.  Sadler's  Heirs,  2  Munf. 
537;  Kennon  v.  McRoberts,  1  Wash.  96;  Busby  v. 
Busby,  1  U.  S.  226;  bk.  1  (L.  ed.)  Ill ;  Frogmorton 
v.  Holliday,  8  Burr.  618;  S.  C,  2  W.  Bl.  889;  Denn 
v.  Oaskin,  1  Cowp.  660;  Loveacres  v.  Blight,  id. 
885. 

(5)  Such  a  doctrine  would  be  repugnant  to  the 
modern  as  well  as  ancient  authorities.  See  Wright 
v.  Denn,  28  U.  S.  204,  228;  bk.  6  (L.  ed.)  308,  810; 
Merson  v.  Blackmore,  2  Atk.  341 ;  Denn  v.  Oaskin, 
1  Cowp.  657;  Doe  v.  Allen,  8  Danf.  &  B.  497; 
Child  v.  Wright,  id.  64;  Right  v.  Sidebottom, 
Dougl.  759;  Frogmorton  v.  Wright,  2  W.  Bl.  889; 
S.  C,  3  Burr.  618. 

(6)  Wright  v.  Denn,  ex  d.  Page,  28  U.  8.  204, 
228;  bk.  6  (L.  ed.)  803,  310,  819.  It  is  said  by 
Chancellor  Dessausure,  in  Warring  v.  Middleton  (3 
Des.  [8.  C]  Eq.  249),  in  speaking  of  the  introduc- 
tory clause,  that  "one  of  the  scales  must  have  been 
inclining  downward,  or  no  use  can  effectively  be 
made  of  it."  And  in  the  case  of  Steele  v.  Thomp- 
son, 14  Serg.  &  R.  64,  Chief  Justice  Tilghman  says 
regarding  introductory  clauses:  "There  have  been 
various  opinions  concerning  the  inferences  which 
may*  be  drawn   from   the   introduction   of  a  will, 
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pose  of  the  entire  estate  is  shown  iu  the  intro- 
ductory clause.  It  will  determine  the  court  to  de- 
cide an  estate  to  be  enlarged  to  a  fee,  in  a  case 
where  there  exists  in  the  devise  expression  which, 
taken  in  connection  with  the  words  in  such  in- 
troductory clause,  tend  to  show  an  intent  on  the 
part  of  the  testator  to  devise  a  fee,  but  which,  taken 
by  themselves,  would  not  be  considered  as  showing 
with  sufficient  clearness  an  intention  to  give  such 
an  estate.  Particularly  is  this  the  case  where,  if 
the  doubtful  devise  were  construed  as  giving  a  life 
estate  only,  the  testator  would  have  died  intestate 
as  to  part  of  his  property  (1). 

§  5.  Same  —  words  in  interlocutory  clause  which 
enlarge  estate  to  fee.— Where  there  are  no  words  of 
limitation  in  the  instrument,  resort  to  other  parts 
of  the  will  in  order  to  ascertain  from  them  the  in- 
tention of  the  testator,  and  the  fee  is  held  to  be 
conveyed  by  implication ;  but  this  is  done  only  to 
supply  defects  of  expression  (2).  Among  these 
words  or  phrases  which,  when  used  in  the  introduc- 
tory clause  or  preamble  of  a  will,  in  connection 
with  words  in  doubtful  devising  clauses,  have  been 
held  to  manifest  an  intention  to  dispose  of  the  tes- 
tator's entire  estate,  and  have  been  construed  to 

where  it  expresses  an  intent  to  dispose  of  the  whole 
estate.  In  connection  with  other  circumstances, 
such  an  introduction  may  be  worthy  of  considera- 
tion, but  the  better  opinion  seems  to  be,  that  there 
is  not  much  in  it,  because  it  is  generally  considered 
by  the  drawer  of  the  will  as  matter  of  form,  and 
put  down  before  he  begins  to  express  the  will  of 
the  testator;  and  because  it  cannot  be  doubted  that 
most  men,  when  they  make  their  wills,  do  not  in- 
tend to  dispose  of  their  whole  estate,  whether  they 
say  so  or  not."  The  latter  case  is  criticised  in 
Bchriver  v.  Meyer,  10  Penn.  St.  87;  S.  C,  57  Am. 
Dec.  684 ;  1  Am.  L.  Reg.  227,  in  which  it  is  said 
that  "the  case  of  Steele  v.  Thompson,  is  an  excep- 
tional case  in  opposition  to  prior  ones,  attempting 
to  overrule  one  of  them." 

(1)  Beall  v.  Holmes,  6  Harr.  &  J.  205,  210;  But- 
ler v.  Little,  8  Me.  289;  Harvey  v.  Olmstead,  1  N. 
Y.  488;  S.  C.  1  Barb.  102;  Van  Derzee  v.  Van 
Derzee,  86  N.  Y.  281 ;  8.  C,  80  Barb.  881 ;  Jackson 
v.  Harris,  8  Johns.  141;  Hogan  v.  Andrews,  28 
Wend.  452;  Barheydt  v.  Barbeydt,  20  id.  576;  Fox 
v.  Phelps,  17  id.  893:  Rupp  v.  Eberly,  79  Penn.  St. 
141;  Mclntyre  v.  Ramsey,  28  id.  817;  Cassell  v. 
Cooke,  8  Berg.  &  R.  268;  8.  C,  11  Am.  Dec.  610; 
Lippett  v.  Hopkins,  1  Gall.  C.  C.  454,  455;  Fer- 
guson's Lessee  v.  Zepp,  4  Wash.  C.  C.  645. 

(2)  Bell  ▼.  Scammon,  15  N.  H.  381;  8.  C,  41 
Am.  Dec.  706,  708.  See  Stevens  v.  Winthrop,  18 
Mass.  826;  8.  C,  11  Am.  Dec.  178;  Lithgow  v. 
Kavenagb,  9  Mass.  175;  Tanner  v.  Livingston,  12 
Wend.  88,  95;  Doe  t.  Fyldes,  Cowp.  841. 


enlarge  the  estate  given  to  the  devisee  into  a  fee- 
simple,  are  the  following:  "All  my  temporary 
estate''  (3);  "all  my  worldly  substance  and  prop- 
erty shall  be  disposed  of  in  the  following  manner  " 
(4);  "as  for  such  estate,  I  give  the  same  in  the 
following  manner"  (5);  "as  to  such  worldly 
estate  wherewith  it  has  pleased  God  to  bless  me  in 
this  life,  I  give  and  dispose  of  the  same  in  the  fol- 
lowing manner '' (6) ;  "as to  my  worldly  estate  (7); 

(3)  Watson  v.  Powell,  3  Call,  265,  306. 

(4)  McCollough  v.  Gilmore,  11  Penn.  St.  370. 
8ee  Schriver  v.  Holmes,  25  id.  144;  Wood  v.  Hills; 
19  id.  515;  Hall  v.  Dickinson,  1  Grant  Cas.  241; 
8.  C,  2  Phila.  123;  8mith  v.  Schriver,  3  Wall.  Jr. 
C.  C.  219,  226.  The  court  says  in  the  case  of  Mc- 
Cullough  v.  Gilmore  (supra),  that  "  these  words, 
and  the  like  of  them  are  generally  carried  down 
into  the  corpus  of  the  will  to  show  that  the  testator 
meant  to  dispose  of  his  whole  interest  and  in  a  par- 
ticular devise,  unless  words  are  used  which  plainly 
indicate  an  intent  to  limit."  See  Schriver  v.  Meyer, 
19  Penn.  St.  87;  S.  C,  57  Am.  Dec.  634,  637;  1 
Am.  L.  Reg.  227,  232. 

(5)  French  v.  Mclllhenny,  2  Binn.  13.  See 
Johnson  v.  Morton,*  10  Penn.  St.  245 ;  Campbell  v. 
Carson,  12  Serg.  &  R.  54 ;  Cassell  v.  Cooke,  8  id. 
289  ;  S.  C,  11  Am.  Dec.  610. 

(6)  8chriver  v.  Meyer,  19  Penn.  St.  87;  8.  C, 
57  Am.  Dec.  634;  1  Am.  L.  Reg.  227. 

(7)  Peppard  v.  Deal.  9  Penn.  St.  140.  In  Pep- 
pard  v.  Deal  (supra),  in  speaking  of  the  devise  of  a 
house  and  the  words  "as  to  my  worldly  estate," 
the  court  say :  "  The  language  in  the  introduction 
is  carried  down  to  the  devising  clause,  to  explain 
the  intent."  In  Harden  v.  Hays  (9  Penn.  St.  151), 
the  court  say:  "It  is  very  evident  from  the  intro- 
ductory clause,  that  the  testator  had  no  intention 
to  die  intestate,  but  that  in  this  case,  as  in  almost 
all  others,  he  supposed  he  was  devising  his  whole 
estate.  Where  a  testator  proposed  to  make  a  will 
"  as  touching  such  worldly  estate,"  and  then  de- 
vised to  bis  wife  all  bis  lands,  by  her  "  freely  to  ue 
possessed  and  enjoyed,  the  court  held  that  she  took 
his  life  estate  only.  (Wheaton  v.  Andreas,  23 
Wend.  452.)  In  speaking  of  the  introductory 
clause,  manifesting  an  intention  to  dispose  of  the 
entire  estate  of  the  testator,  Judge  Cowen  says  in 
this  case  that  "no  case  holds  that  simply  connected 
with  the  words  freely  to  be  enjoyed,  etc.,  the 
whole  will  carry  a  fee.  To  this  where  there  are  no 
words  of  express  limitation,  all  the  cases  agree  that 
the  will  should  contain  some  provision  in  respect 
to  the  land,  necessarily  inconsistent  with  the  estate 
being  for  life.  Freely  to  be  enjoyed,  etc.,  may 
come  much  short  of  this."  His  honor  pointed  out 
that  in  Denn,  ex  d.  Gaskin  (Cowp.  657,  and  Wright, 
ex  d.  Shaw,  v.  Russell  (Cowp.  660),  a  disinheriting 
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I  dispose  of  it  as  follows  (1);  "estate"  (2); 
"my  estate"  (3);  "my  wordly  affairs "(4);  "my 
worldly  estate"  (5);  "temporal  .case"  (6); 
"touching  my  worldly  effects,  real  and  personal,  I 
dispose  thereof  in  the  following  manner"  (7); 
"  touching  such  worldly  estate,  I  give  the  same  in 
the  following  manner"  (8);  "worldly  effects, 
both  real  and  personal"  (9);  "worldly  goods" 
(10),  and  the  like. 

§6.  Conclusion  of  mil — intentvm  declared  by. — 
The  courts  will  not  only  go  to  tho  interlocutory 
clause  for  indicia  of  intent  on  the  part  of  the  testa- 
tor to  dispose  of  his  entire  property,  to  enlarge  the 
estate  given  to  a  fee,  but  will  look  to  the  conclusion 
also,  where  a  doubtful  devise,  without  words  of 
limitation,  is  followed  by  a  clause  which  unmis- 

legacy  had  been  given  to  the  heir-at-law,  and  that 
the  authority  of  the  cases  had  been  weakened  by 
the  opinions  and  comments  of  Lord  EUenborough 
and  Le  Blanc  and  Dreury,  JJ.,  in  Goodright,  ex  d. 
Drewry,  v.  Barron  (11  East.  230). 

(1)  McClure  v.  Douthitt  (8  Penn.  St.  446).  In 
this  case  the  court  say :  "  That  we  should  have 
done  at  first  in  regard  to  words  of  inheritance  what 
our  Legislature  has  done  at  last  by  declaring  every 
devise  to  be  a  fee  which  is  not  specially  to  be 
restricted."  In  Miller  v.  Lynn,  7  Penn.  St.  443,  the 
court  in  speaking  of  similar  words,  say:  "The 
words  in  the  preamble  make  it  apparent  that  he  in- 
tended to  dispose  of  his  whole  estate.  Although, 
therefore,  there  are  no  words  of  limitation  or  per- 
petuity added  to  the  devise  to  the  children,  yet  as 
there  is  no  limitation  over  or  we  bring  down  the 
word  '  estate '  in  the  preamble,  and  connect  it  with 
the  devise  in  order  to  effectuate  the  intent."  See 
Schriver  v.  Meyer,  19  Penn.  St.  87;  8.  C,  57  Am. 
Dec.  634,  638;  1  Am.  L.  Reg.  227,  231. 

(2)  See  Schriver  v.  Meyer,  19  Penn.  St.  87 ;  8.  C, 
57  Am.  Dec.  634 ;  1  Am.  L.  Reg.  227. 

(3)  Davis  v.  Miller  (1  Call,  127.)  In  this  case 
the  court  say  that  when  the  word  estate  is  coupled 
with  a  devise  of  real  estate,  it  is  uniformly  held  to 
be  a  fee-simple;  and  this  is  carrying  out  the  inten- 
tion of  the  testator  ninety-nine  cases  out  of  one 
hundred.  Here  the  word  estate  in  the  introduction, 
was  coupled  with  the  devising  clause  exactly  as  in 
this  case — "  I  give  and  dispose  the  same  as  follows." 

(4)  Walker  v.  Sawyer,  28  Penn.  St.  40. 

(5)  Peppard  v.  Deal,  9  Penn.  St.  140. 

(6)  Goodrich  v.  Herding,  3  Rand.  280. 

(7)  Dougherty  y.  Brown,  4  Yeates,  179. 

(8)  Calwell  v.  Ferguson,  2  Yeates,  250,  280. 

(9)  Dougherty  v.  Browne,  4  Yeates,  179. 

(10)  Wyatt  v.  8addler's  Heirs,  1  Munf.  537;  Ken- 
non  v.  McRoberts,  1  Wash.  96;  8.  C,  1  Am.  Dec. 
428,  and  the  like. 


takably  shows  that  the  testator  thought  he  had  dis- 
posed of  all  his  property  (11). 

§  7.  Where  fee  necessary  to  carry  out  intention  of 
testator. — Where  the  words  of  a  devise,  according 
to  their  natural  and  fair  import,  construed  in  con- 
nection with  all  other  parts  of  the  will,  manifestly 
show  that  it  was  the"  intention  of  the  testator  to 
give  an  estate  in  fee ;  and  where  the  general  pur- 
pose to  the  particular  intent  of  the  testator,  as  ex- 
pressed in  or  gathered  by  fair  or  plain  implication 
from  the  will  itself,  cannot  be  carried  into  effect 
without  such  construction,  whatever  may  be  the 
words  in  which  the  devise  is  expressed,  the  law 
holds  that  it  passes  au  estate  in  fee  (12).  Thus, 
where  a  testator  gives  his  whole  estate,  interest  or 
property,  in  such  words  as  go  not  merely  to  de- 
scribe the  land  itself,  but  tbe  extent  of  bis  interest 
therein;  or  where  a  devise  is  made  on  condition 
that  the  devisee  pay  a  sum  of  money,  or  an  annuity 
or  other  charge,  and  where  the  devise  might  be 
onerous  and  not  beneficial  unless  the  devisee  should 
take  the  whole  interest,  or  an  estate  in  fee;  or 
where  the  devise  is  of  the  remainder  or  reversion, 
subject  to  a  prior  life  estate,  under  such  circum- 
stances that  without  take  a  fee,  the  devise  might 
not  be  beneficial  (18). 

§  8.  Estates  in  trust. —  At  common  law  an  estate 
in  lands,  created  by  devise,  will  be  enlarged  to  and 
held  to  be  an  estate  in  fee-simple,  where  the  land  is 
charged  with  a  trust  which  cannot  be  performed,  or 
where  the  will  directs  an  act  to  be  done  which  can- 
not be  accomplished,  unless  a  greater  estate  than 
one  for  life  be  taken  (14).  Trusts  take  exactly 
that  quantity  of  interest  in  the  estate  devised  which 

(11)  Thus  in  Davies  v.  Miller,  1  Call,  127,  where 
the  testator,  at  the  conclusion  of  the  instrument, 
said:  "This  is  ray  will,  and  the  way  I  desire  my 
estate  to  be  disposed  of,"  tbe  court  held  that  the 
fee  passed. 

(12)  Kellogg  v.  Blair,  47  Mass.  322,  325;  Godfrey 
v.  Humphrey,  35  id.  537,  539;  S.  C.  29  Am.  Dec. 
621 ;  Baker  v.  Bridge,  29  Mass.  27,  30-31 ;  Jackson 
v.  Merrill,  6  Johns.  192.  See  Lindsay  v.  McCor- 
mack,  2  A.  K.  Marsh.  229;  8.  C,  12  Am.  Dec.  387; 
Crossman  v.  Field,  119*  Mass.  172;  Spooner  v.  Love- 
joy,  108  id.  .582;  Bacon  v.  Woodward,  78  id.  379; 
Putnam  v.  Emerson,  48  id.  883;  Parker  v.  Parker, 
46  id.  138;  Jenkins  v.  Clement,  1  Harp.  Eq.  L.  72; 
S.  C,  14  Am.  Dec.  698;  Abbott  v.  Essex  Co.,  2 
Curt.  C.  C.  126,  132. 

(13)  Baker  v.  Bridge,  29  Mass.  23,  31 ;  Norton  v. 
Ladd,  Lutw.  762;  Ballis  v.  Gale,  2  Ves.  Sr.  82.  See 
Wait  v.  Belding,  41  Mass.  129,  138-139;  Kellogg  v. 
Blair,  47  id.  322,  826. 

(14)  Kirkland  v.  Cox,  94  111.  400 ;  Pearce  v.  Sav- 
age, 45  Me.  90;  Deering  v.  Adams,  37  id.  264;    In- 
Digitized  by  VjUOy  IL 
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the  purposes  of  the  trust  require  (1),  and  in  the 
absence  of  any  express  limitation,  sufficient  to  carry 
the  legal  inheritance,  the  estate  of  the  trustee  may 
be  enlarged  and  extended  into  such  an  interest  as 
the  nature  of  the  trust  may  require  (2).  Whether 
trusts  take  a  legal  estate  or  not  depends  chiefly  on 
the  fact  whether  the  testator  has  imposed  on  the 
trustees  a  trust  or  duty,  the  performance  of  which 
requires  that  the  legal  estates  should  be  vested  in  them 
(3).  But  where  an  express  estate  for  life  is  given 
in  trust,  and  the  remainder  is  to  heirs  or  issue  gen- 
erally, a  power  of  appointment  will  not  enlarge 
the  estate  to  a  fee  (4). 

§  9.  Use  devisee,  is  to  make  of  lands. —  An  estate 
created  by  will  may  be  enlarged  to  an  estate  in  fee- 
simple  by  the  use  to  which  the  lands  are  to  be  put, 
or  the  necessities  of  the  case.  Thus,  at  common 
law,  an  estate  in  lauds  will  be  enlarged  to  and  held 
to  be  an  estate  in  fee-simple  where  the  will  directs  an 
act  to  be  done  which  cannot  be  accomplished  unless 
a  greater  estate  than  a  life  estate  be  taken  (5). 
Hence,  when  the  words  used  in  a  will  imply  a  life 
estate  only  and  limiting  the  quantity  of  interest  de- 
vised to  such  an  estate  would  manifestly  defeat  the 
intention  of  the  testator,  the  estate  will  be  enlarged 
to  a  fee  (6).  Thus,  a  fee-simple  passes  without 
words  of  inheritance  in  a  devise  if  the  testator,  not 
having  perfected  his  title,  evinces  an  intention  that 
the  devisee  shall  take  the  same  in  his  own  name 
from  the  government  (7);   and  a  devise  of   wild, 

man  v.  Jackson,  4  id.  237;  Bell  Co.  v.  Alexander, 
22  Tex.  350;  S.  C,  73  Am.  Dec.  268;  Hardie  v. 
Redman's  Admr.,  8  Or.  C.  C.  635;  Gibson  v.  Mont- 
fort,  1  Ves.  485;  Poad  v.  Watson%37  Eng.  Law  & 
Eq.  112. 

(1)  Murdock  v.  Johnson,  7  Caldw.  611;  Wil- 
liamson v.  Wickersnam,  3  id.  55;  Harding  v.  St. 
Louis  Life  Ins.  Co.,  3  Coop.  Ch.  468;  Hooberry  v. 
Harding,  10  Lea,  307 ;  Henderson  v.  Hill,  9  id.  32 ; 
Turley  v.  Massesgill,  7  id.  356;  Ellis  v.  ffisher,  3 
Sned.  231 ;  8.  C,  65  Am.  Dec.  52. 

(2)  Ellis  v.  Fisher,  3  Sned.  231 ;  S.  C,  65  Am. 
Dec.  52. 

(3)  Hooberry  v.  Harding,  3  Coop.  Ch.  680;  Ellis 
v.  Fisher,  8  Sned.  231 ;  S.  C,  65  Am.  Dec.  52. 

(4)  Springer  v.  Arundo,  64  Penn.  St.  223;  Dod- 
son  v.  Ball,  60  id.  492;  S.  C,  100  Am.  Dec.  586; 
Williams's  Appeal,  83  Penn.  St.  388. 

(5)  Bell  Co.  v.  Alexander,  22  Tex.  350;  S.  C,  78 
Am.  Dec.  268. 

(6)  Burleigh  v.  Clough,  52  N.  H.  267,  274;  8. 
C,  13  Am.  Rep.  23;  Benesch  v.  Clark,  49  Md.  497; 
Second  Pres.  Church  v.  Disbrow,  52  Penn.  St.  219; 
4  Kent  Com.  319. 

(7)  Lindsay  v.  McCormack,  2  A.  K.  Marsh,  299; 
8.  C,  12  Am.  Dec.  387. 


uncultivated  lands,  covered  with  woods,  carries  a 
fee-simple,  without  words  of  inheritance,  on  the 
principle  that  the  devise  is  always  intended  by  the 
devisor  to  be  for  the  benefit  of  the  devisee  (8),  and 
a  life  estate  in  wild  lands  cannot  be  considered  of 
any  value,  because  the  devisee  would  not  receive, 
nor  could  he  obtain,  any  benefit  whatever  from  the 
land.  He  cannot  cut  down  the  trees,  from  the  sale 
of  which  the  chief,  if  not  the  only  value  of  wild 
lands  arises,  because  he  would  be  liable  to  the  re- 
mainderman for  waste.  No  one  would  undertake  to 
bring  into  a  state  of  cultivation  wild  lands,  where 
his  estate  might  be  terminated  before  he  should  be 
reimbursed  for  his  labor  and  expenses  (9). 

§  10.  By  implication, —  Control  over  buuk. —  A  de- 
vise for  life  without  words  of  limitation  may  be 
enlarged  into  an  estate  in  fee-simple  by  implication 
(I)  by  the  use  of  words  equivalent  to  a  devise  in 
fee,  or  (2)  from  the  control  given  over  the  land.  A 
devise  with  power  of  absolute  disposition,  unless  • 
life  estate  is  expressly  limited  to  the  devisee  passes 
a  fee  by  implication  (10).  An  estate  given  by  • 
general  devise,  without  words  of  limitation  will  not 
be  enlarged  to  a  fee-simple  by  the  addition  of  the 
power  of  disposal;  but  a  devise  for  life  expressly, 
with  a  power  of  disposition,  gives  to  the  devisee 
but  a  life  estate  with  a  power  annexed  (11).  Thus, 
a  general  devise,  to  use  and  dispose  of  as  the  de- 
visee may  please,  will  be  enlarged  into  a  fee-simple, 
notwithstanding  a  devise  over  on  the  first  devisee's 
death  (12);  also  a  devise  to  be  "at  her  disposal," 

(8)  Sargent  v.  Towne,  10  Mass.  303;  see  Farrar 
v.  Ayres,  22  id.  404,  409. 

(9)  See  Russell  v.  Elden,  15  Me.  193;  Ridgway 
v.  Parker,  10  Mass.  305  ;  Sargent  v.  Towne,  id.  308; 
Caldwell  v.  Ferguson,  2  Yeates,  380. 

(10)  Taggart  v.  Murray,  53  N.  Y.  233,  238.  But 
where  a  power  of  disposition  by  will  is  given  and 
limited  upon  the  event  of  the  devisee,  "  leaving  no 
heirs,''  and  also  to  the  disposition  by  will,  the  estate 
of  the  devise  is  not  enlarged.  Terry  v.  Wiggins, 
47  id.  512;  Doe  v.  Howland,  8  Cow.  277;  Jackson 
v.  Robins,  16  Johns.  588 ;  Doe  v.  Thorley,  10  East, 
438;  Tomlinson  v.  Dighton,  1  Pr.  Wms.  149; 
Bradley  v.  Westcott,  13  Ves.  445. 

(11)  Funk  v.  Eggleston,  92  III.  515:  S.  C.  34 
Am.  Rep.  136;  see  Fairman  v.  Beal,  14  III.  244; 
Benesch  v.  Clark,  49  Md.  497 ;  Hall  v.  Preble,  68 
Miss.  100;  Andrews  v.  Brumfield,  44  id.  49,  57; 
Dean  v.  Nunnally,  36  id.  358 ;  Rail  v.  Dotson,  14 
Smed.  &  M.  22,  183;  Bryant  v.  Christian,  58  Mo. 
98;  Rubey  v.  Barnett,  12  id.  8;  S.  S.,  49  Am.  Dec 
112;  Downey  v.  Borden,  36  N.  J.  L.  47,  460;  Jack- 
son v.  Robins,  16  Johns.  588;  Smith  v.  Fulkinson, 
25  Penn.  St.  109;  Flintham's  Appeal,  11  Serg.  & 
R.  18. 

(12)  Benkert  v.  Jacoby,  36  Iowa,  273. 
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even  though  there  be  a  devise  over  after  the  death 
of  the  first  taker  (1);  or  "for  her  sole  and  abso- 
lute use  and  disposal,"  without  anything  to  qualify 
the  words  (2) ;  or  to  be  disposed  of  at  the  pleasure 
of  the  devise  (3);  or  "to  be  fully  possessed  and 
enjoyed''  (4);  or  "to  give  and  sell  at  his  pleas- 
ure '"  (5) ;  "  to  give  away  at  her  death  to  whom 
she  pleases  (6) ;  "  to  use  and  dispose  of  at  her 
pleasure "  (7),  all  pass  a  fee.  A  devise  of  lands 
with  power  to  the  devisee  to  dispose  of  while  she 
survives,  and  any  disposition  she  may  make  at  her 
death  to  be  duly  and  strictly  attended  to,  and  stand 
good  in  law,  gives  a  fee  (8).  A  devise  of  a  person 
"so  long  as  she  continues  my  widow;  but  if  she 
marry  no  more  than  the  law  allows;  but  if  she  con- 
tinues my  widow,  she  is  to  hold,  enjoy  or  dispose 
of  at  her  discretion  as  I  do  at  present,"  gives  a 
fee  determinable  on  marriage.  But  a  bequest  of 
real  estate  to  a  devisee  to  have  and  to  hold  during 
life,  and  "  to  do  with  as  the  devisees  see  proper  be- 
fore death,"  gives  a  life  estate  in  the  land  (9).  An 
express  devise  for  life  will  not  be  enlarged  to  a  fee 
by  the  mere  addition  of  the  power  of  sale  (10);  and 

(1)  McLean  v.  Mac  Donald,  2  Barb.  534;  Jack- 
son v.  Babcock,  12  Johns.  380,  803 ;  McDonald  v. 
Walgrove,  1  Sandf.  Ch.  274. 

(2)  Terry  v.  Wiggins,  47  N.  Y.  512,  or  "to  beat 
the  absolute  power  and  disposal "  of  the  devisee. 
Jackson  v.  Babcock,  12  Johns.  389,  303. 

(3)  Jackson  ex  d.  Bush  v.  Coleman,  2  id.  391. 

(4)  Campbell  v.  Carson,  12  Serg.  &  R.  54.  In 
this  case  the  Supreme  Court  of  Pennsylvania 
adopted  the  meaning  given  to  every  enjoyment  by 
Lord  Mansfield  in  Mudge's  Lessee  v.  Blight,  1 
Cowp.  352,  where  he  held  that  the  absolute  estate 
passed  free  from  impeachment  every  waste  from  in- 
cumbrances, rejecting  the  meaning  given  in  later 
English  cases. 

(5)  Whisken  v.  Clayton,  1  Leon.  256. 

(6)  Time  well  v.  Perkins,  2  Atk.  102. 

(7)  Jackson  ex  d.  Bush  v.  Coleman,  2  Johns. 
391 ;  Goodlittle  v.  Offway,  2  Wils.  6. 

(8)  Moore  v.  Webb,  2  B.  Monn.  282. 

(9)  Swope  v.  Swope,  5  Gill,  225. 

(10)  Brant  v.  The  Virginia  Coal  &  Iron  Co.,  93 
U.  S.  826;  bk.  28  (L.  ed.)  927;  S.  C,  16  Am.  L. 
Reg.  408.  See  Boyd  v.  Strahan,  36  111.  355;  Giles 
v.  Little,  104  U.  S.  291 ;  bk.  76  (L.  ed.)  745;  Brad- 
ley v.  Westcott,  18  Ves.  449.  To  widow  with 
power  of  disposition :  In  Brant  v.  Virginia  Coal  & 
Iron  Co.,  03  U.  S.  326;  bk.  23  (L.  ed.)  927;  8.  C, 
11  Am.  L.  Reg.  403,  the  words  of  the  will  were, 
"  I  give  and  bequeath  to  my  beloved  wife,  Nancy 
Sinclair,  all  my  estate,  both  real  and  personal,  that 
is  to  say,  all  ray  lands,  cattle,  horses,  sheep,  farm- 
ing utensils,  household  and  kitchen  furniture,  with 


the  addition  of  the  power  of  disposition  of  the 
power  to  re-invest  the  proceeds  without  account- 
ability will  not  enlarge  a  plain  life  estate  into  a 
fee-simple  (11).  Where  the  testator  gives  property 
to  his  wife  "  to  and  for  her  own  use  and  disposal 
absolutely,"  with  remainder  after  her  decease  to  his 
son,  the  wife  took  a  life  estate  only  (12) ;  in  a  devise 
of  lands  "to  be  at  her  own  disposal  and  for  her 
own  proper  use  and  benefit  during  her  natural  life," 
the  words  "  during  her  natural  life  "  restrict  the 
power  of  disposal  to  such  a  disposition  as  a  tenant 
for  life  could  make  (13). 

§  11.  Same—  Where  charge  on  devisee. —  A  testator 
may  devise  lands  with  a  view  to  legacies,  or  the 
payment  of  debts,  and  make  them  a  charge  on  the 
land,  or  on  the  person  of  the  devisee,  or  on  both  (14). 
Where  the  charge  is  on  the  person  of  the  devisee  in 
respect  to  the  estate  in  his  hands  he  takes  a  fee- 
simple,  if  there  are  no  words  of  inheritance  or  per- 
petuity (15);  as  where  the  devisee  is  to  pay  debts 


everything  that  I  possess,  to  have  and  to  hold  dur- 
ing her  life,  and  to  do  with  as  she  sees  proper  be- 
fore her  death."  By  virtue  of  this  power,  the 
widow  undertook  to  convey  the  fee  of  the  land. 
But  this  court,  speaking  by  Mr.  Justice  Field,  said 
"  the  interest  conveyed  by  the  devise  to  the  widow 
was  only  a  life  estate.  The  language  admits  of  no 
other  conclusion;  and  the  accompanying  words, 
'to  do  with  as  she  sees  proper  before  her  death,' 
only  conferred  power  to  deal  with  the  property  in 
such  manner  as  she  might  choose,  consistently  with 
that  estate  and,  perhaps,  without  liability  for  waste 
committed.  The  words  used  in  connection  with  a 
conveyance  of  a  leasehold  estate  would  never  be 
understood  as  conferring  a  power  to  sell  the  prop- 
erty so  as  to  pass  a  greater  estate.  Whatever  power 
of  disposal  the  words  confer  is  limited  by  the  estate 
with' which  they  are  connected." 

(11)  Malthy's  Appeal,  47  Conn.  349;  Louis  v. 
Palmer,  46  Id.  454;  Dean  v.Nunnally,  36  Miss.  358; 
Sawyer  v.  Dozier,  7  Jones  L.  7. 

(12)  Cockrill  v.  Morrey,  2  Tenn.  Ch.  49. 

(13)  Smith  v.  Bell,  31  U.  S.  68;  bk.  8  (L.  ed.) 
232. 

(14)  Wright  v.  Denn,  ex.  d.  Page,  23  U.  8.  204, 
206 ;  bk.  6  (L.  ed.),  803,  309.  See  Roe,  ex.  d.  Peter, 
v.  Day,  3  Maul.  &  S.  518;  S.  C,  5  East.  87;  4  Id. 
491. 

(15)  Jackson  v.  Bell,  10  Johns.  148;  8.  C,  6  Am. 
Dec.  321;  see  Lindsay  v.  McCormack,  2  A.  K. 
Marsh.  229;  S.  C,  12  Am.  Dec.  881;  Parker  v. 
Parker,  47  Mass.  134,  138;  Baker  v.  Bridge,  29  id. 
27,  31;  Lummus  v.  Mitchell,  34  N.  H.  89,  47;  Bell 
v.  Scannon,  15  id.  381;  S.  C,  41  Am.  Dec.  706; 
Leavitt  v.  Wooster,  14  N.  H.  550;  Olmstead  v.  Olm- 
stead,  4  N.  Y.  56,58;    Heard 'v.  Horton,  1  Dem. 
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(1),  or  certain  specified  legacies  (4),  or  a  gross  sum 
out  of  the  estate  (2).  This  is  on  the  principle  that 
the  devise  is  intended  for  the  benefit  of  the  devisee 

165;  S.  C.  43  Am.  Dec.  569;  Jackson  v.  Stuats,  11 
Johns.  337 ;  S.C.,  6  Am.  Dec.  376;  Jackson  v.  Merrill, 
6  id.  185;  8.  C,  5  Am.  Dec.  213;  Spraker  v.  Van 
Alstyne,  18  Wend.  200;  Fox  v.  Phelps,  17  id.  393; 
Van  Alstyne  v.  Spraker,  13  id.  578;  Findlay  v. 
Smith,  0  Munf.  134;  S.  C,  8  Am.  Dec.  733;  Doe 
v.  Clark,  5  Bos.  &  P.  343;  Moore  v.  Dean,  2  id.  247; 
Doe  v.  Smelling,  5  East.  87 ;  Ooodtitle  v.  Maddern, 
4  id.  496;  Doe  v.  Holmes,  8  T.  R.  1;  Collier's 
Case,  6  Co.  16.  Where  the  charge  is  on  the  person, 
the  devisee  takes  the  estate  on  condition  of  paying 
the  charge,  if  he  die  in  the  life-time  of  the  testator 
the  charge  ceases;  and  if  he  refuses  to  perform,  the 
devise  is  void,  and  the  heir  may  enter. 

(1)  Bell  v.  Scannon,  15  N.  H.  381;  S.  C.,41  Am. 
Dec.  706;  Heard  v.  Horton,  1  Den.  165;  8.  C,  43 
Am.  Dec.  659;  Jackson  v.  Martin,  18  Johns.  31; 
Jackson  v.  Merrill,  6  id.  185;  S.  C,  5  Am.  Dec 
218;  Goodtitle  v.  Maddern,  4  East,  496;  Phillips  v. 
Hale,  1  Rep.  Ch.  10;  Doe  v.  Holmes,  8  T.  R.  1; 
Collier's  Case,  6  Co.  16.  But  a  fee  will  not  be  im- 
plied from  a  general  charge  on  the  testator's  real 
estate  (Jackson  v.  Bull,  10  Johns,  118;  S.  C,  6  Am. 
Dec.  321)  with  a  direction  to  pay  debts,  Mooberry 
v.  Marye,  2  Munf.  453,  or  funeral  expenses  out  of 
the  proceeds  of  estate  devised.  (Doe  v.  Harter,  7 
Blackf.  488;  Jackson  v.  Harris,  8  Johns.  141.) 
Where  the  devisee  has  received  advancements  from 
the  testator  to  an  amount  exceeding  the  sum  of  the 
latter's  debt,  and  the  fact  is  adverted  to  in  the  will, 
and  a  bequest  of  the  surplus  of  advancement  is 
m:ide  to  the  devisee,  there  a  devise  will  not  be  en- 
larged to  a  fee  by  a  direction  that  the  devisee  shall 
pay  the  debts,  for  there  is  really  no  charge  upon 
the  devisee  at  all,  but  the  direction  is  a  mere  appli- 
cation of  the  testator's  own  funds  to  the  payment 
of  his  debts.  Tanner  v.  Livingston,  12  Wend.  83. 
See  Lithgow.  v.  Kavenagh,  9  Mass.  161,  175;  Bell 
v.  Scannon,  15  N.  H.  381;  S.  C.  41  Am.  Dec.  706; 
Jones'  Exrs.  v.  Jones,  13  N.  Q.  Eq.  236;  Olmstead 
v.  Olmstead,  4  N.  Y.  56,  58;  Jackson  v.  Harris,  8 
Johns.  141;  Spraker  v.  Van  Alstyne,  18  Wend.  200; 
Coone  v.  Parmentier,  10  Penn.  St.  72;  Doe,  ex  d. 
Thorn,  v.  Phillips,  3  Barn.  &  Ad.  753;  S.  C, 
23  Eng.  C.  L.  330;  Doe  v.  Richards,  8  T.  R.  356; 
Ackland  v.  Ackland,  8  Vern.  687.  A  charge  upon 
devisee  in  respect  to  the  whole  of  a  piece  of  land 
of  which  he  receives  a  portion,  and  another  person 
another  portion,  may  have  the  effect  of  enlarging 
the  estates  of  both  devisees  to  fees,  as  in  Barheydt 
v.  Barheydt,  20  Wend.  500,  576.  The  devise  of  the 
"  upper  half  "  of  certain  land  to  A.,  and  the  lower 
half  to  A.'s  minor  son,  on  condition  that  A.  paid 


(3),  and  if  the  devisee  did  not  take  a  fee,  he  might 
be  a  loser  by  taking  under  the  will  and  paying  the 
debts,  the  specified  legacies  or  the  gross  sum,  if  the 
estate  were  limited  to  a  life  estate  for,  it  might  ex- 
pire before  he  had  been  able  to  reimburse  himself, 
from  the  land,  the  amount  of  the  charge  put  upon 
him  by  his  acceptance  of  the  devise  under  the  will 
(4).  But  the  charge  must  be  upon  the  person  of 
the  devisee  in  respect  to  the  land,  and  must  be  ab- 
solute and  certain  (5),  to  create  a  fee  by  iraplica- 

certain  legacies,  was  held  to  give  an  estate  in 
in  fee  to  both  A.  and  his  son.  When  a  testator  de- 
vised his  lands  as  follows:  "  To  my  grandson  Wil- 
liam Wheeler,  his  heirs  and  assigns  forever,  on  con- 
dition that  he  pay  to  my  granddaughter,  Hannah 
Wheeler,  two  hundred  pounds  old  tenor  bills,  when 
he  arrives  at  lawful  age ;  but  in  case  the  said  Wil- 
liam dies  without  issue  lawfully  begotten  of  bis 
body,  then  I  give  said  lands  and  house  to  my  six 
sons-in-law  and  my  granddaughter, HannahWheelcr, 
to  be  equally  divided  between  them,"  was  held  that 
the  devise  was  an  absolute  estate.  (Holmes  v.  Wil- 
liams, 1  Root,  335;  S.  C,  1  Am.  Dec.  49.) 

(2)  See  Jackson  v.  Merrill,  6  Johns.   185;  S.  C, 

5  Am  Dec.  213;  Willis  v.  Bucher.  2  Binn.  455;  Doe 
v.  Fylves,  Cowp.  481 ;  Collier's  Case,  6  Co.  16.  A 
general  devise  to  pay  a  gross  sum  out  of  the  estate 
devised  does  not  carry  a  fee.  (Funk  v.  Eggleston, 
92  111.  517;  S.  C,  34  Am.  Rep.  186.) 

(3)  Jackson  v.  Merrill,  6  Johns.  185;  S.  C,  5 
Am.  Dec.  213. 

(4)  Lindsay  v.  McCormack,  2  A.  K.  Marsh,  229; 
S.  C,  12  Am.  Dec.  387;  Wait  v.  Belding,  11  Mass. 
129 ;  Farrar  v,  Ayres,  22  id.  404 ;  Cook  v.  Holmes, 
11  id.  528;  Lithgow  v.  Cavenagh,  9  id.  161;  Bell 
v.  Scammou,  15  N.  H.  381 ;  S.  C,  41  Am.  Dec.  706; 
Leavitt  v.  Wooster,  14  N.  H.  550;  Jackson  v.  Mer- 
rill, 6  Johns.  185;  S.  C.  5  Am.  Dec.  218;  Fox  v. 
Phelps,  17  Wend.  393,  402;  Harden  v.  Hays,  9 
Penn.  St.  151;  King  v.  Cole,  6  R.  I.  584;  Doe  v. 
Richards,  3  T.  R.  365.  When  the  charge  is  on  the 
person,  the  devisee  takes  the  estate  on  condition  of 
paying  the  charge,  and  if  he  die  in  the  life-time  of 
the  testator,  the  charge  ceases;  and  if  he  refuse  to 
accept  and  perform,  the  devise  is  void,  and  the  heir 
may  enter.     Jackson  v.  Bull,  10  Johns.  148;  S.  C, 

6  Am.  Dec.  321. 

(5)  Jackson  v.  Martin,  18  Johns.  31 ;  see  Parker 
v.  Parker,  46  Mass.  138;  Wait  v.  Belding,  41  id. 
129,  139;  Cook  v.  Holmes,  11  id.  528;  Bell  v. 
Scammon,  15  N.  H.  881;  S.  C,  41  Am.  Dec.  706; 
Heard  v.  Horton,  1  Den.  165 ;  S.  C,  48  Am.  Dec. 
659;  Jackson  v.  Martin,  18  Johns.  31;  Jackson  v. 
Harris,  8  id.  142 ;  Jackson  v.  Merrill,  6  id.  185 ;  S.  O, 
5  Am.  Dec.  213;  Barheydt  v.  Barheydt,  20  Wend. 
576;  Spraker  v.  Van  Alstyne,  18  id.  200;  Schoon- 
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tion.  because  a  charge  upon  the  estate  is  not  within 
the  reason  of  the  rule  (1).  Where  there  is  a  devise 
of  lands  with  directions  that  the  devisee  shall  pay  a 
gross  sum  out  of  it,  the  devisee  takes  an  estate  in 
fee,  without  any  other  words,  notwithstanding  the 
fact  that  the  sum  to  be  paid  may  not  amount  to  a 
year's  rent  (2).  The  charge  upon  the  devisee  may 
not  be  a  direct  money  charge,  but  the  imposition  in 
obligation  or  duty ;  such  as  to  provide  fire  wood  or 
grain  for  the  support  of  the  person  designated  (8), 
educate  a  minor  (4),  allow  the  use  of  a°  room  in  the 
house  devised  to  the  testator's  widow  (5),  surren- 
der a  claim  to  an  expectancy  (6),  and  the  like. 

§  12.  Same  —  Where  charge  upon  the  ettate.  — 
Where  the  charge  is  upon  the  estate  and  not  upon 
the  devisee  personally,  and  there  are  no  words  of 
limitation,  a  life  estate  only  passes  (7).     The  dis- 

maker  v.  Stockton,  37  Penn.  St.  261;  King  v. 
Ackerman,  2  Bl.  408.  Compare  Doe  ex  d.  Thorn  v. 
Phillips,  3  Barn.  &  Ad.  753;  S.  C,  23  Eng.  C.  L. 
380;  Abrams  v.  Winship,  3  Russ.  350.     - 

(1)  Sec  Mesick  v.  New,  7  N.  Y.  163;  Olmstead 
v.  Olmstead,  4  id.  56,  58 ;  Harvey  v.  Olmstead,  1 
id.  483;  Vanderwerker  v.  Vanderwerker,  7  Barb. 
221;  Jackson  v.  Bull,  10  Johns.  148;  S.  C,  6  Am. 
Dec.  321 ;  Spraker  v.  Van  Alstyne,  18  Wend.  200. 

(2)  Jackson  v.  Merrill,  6  Johns.  185;  S.  C,  5 
Am.  Dec.  213.  The  effect  upon  the  estate  of  the 
charge  upon  the  devisee  will  not  be  interfered  with 
by  the  fact  that  such  charge  is  very  small  amount. 
(Jackson  v.  Merrill,  6  Johns.;  S.  O,  5  Am.  Dec. 
213;  Gibson  v.  Horton,  5  Hnrr.  &  J.  177;  King  v. 
Cole,  6  R.  I.  584);  or  that  the  time  of  its  payment 
be  postponed  (Doe  d.  Harrington  v.  Dill.  1  Roust. 
898;  Harden  v.  Hays,  9  Penn.  St.  151;  or  that  it  is 
contingent  on  the  arrival  of  a  certain  age  of  the 
person  to  whom  the  payment  is  to  be  made.  Doe 
d.  Harrington  v.  Dill,  1  Houst.  (De.)  398. 

(8)  Jackson,  ex  d.  Ruggles,  v.  Martin,  18  Johns. 
31. 

(4)  Dumond  v.  Strungham,  26  Barb.  104.  A 
residuary  devise  and  bequest  to  the  testator's  wife, 
"  to  her  own  use,  and  to  be  disposed  of  at  her  de- 
cease according  to  the  terms  of  any  will  that  she 
may  leave,''  vests  the  whole  of  the  residue  in  her 
absolutely ;  and  a  subsequent  clause  that  "  she  is  of 
course  to  charge  herself  with  the  education  and 
support  of  our  daughters,  so  long  as  they  shall  re- 
main unmarried,''  raise  no  trust  or  charge  upon  the 
property.     Spooner  v.  Lovejoy,  108  Mass.  529. 

(5)  Jackson,  ex  d.  Ruggles,  v.  Martin,  18  Johns. 
31. 

(6)  Snch  as  a  devise  to  a  person  "provided  he 
give  up  his  right  to  all  my  land  in  C."  Gibson  v. 
Horrou,  5  Harr.  &  J.  177. 

(7)  Jackson  v.  Bull,  10  Johns.  148;  S.  C,  6  Am. 
Dec.  321. 


tinction  which  runs  through  the  cases  is  that  where 
the  charge  is  upon  the  estate,  and  there  are  no 
words  of  limitation,  the  devisee  takes  only  an 
estate  for  life,  because  the  reason  for  the  rule  en- 
larging the  estate  granted  to  a  fee  fails  (8).  Jus- 
tice Story  says  that  "the  clearly-established  doc- 
trine on  this  subject  is,  that  if  the  charge  be  merely 
on  the  land,  and  not  on  the  person  of  the  devisee, 
then  the  devisee  upon  a  general  devise,  takes  an 
estate  for  life  only.  The  reason  is  obvious.  If  the 
charge  be  merely  upon  the  estate,  then  the  devisee 
(to  whom  the  testator  is  always  presumed  to  intend 
a  benefit)  can  sustain  no  loss  or  detriment  in  case 
the  estate  is  construed  but  a  life  estate,  since  the 
estate  is  taken  subject  to  the  incumbrance.  But  if 
the  charge  be  personal  on  the  devisee,  then  if  his 
estate  be  but  for  life,  it  may  determine  before  he  is 
reimbursed  for  his  payments,  and  thus  he  may  sus- 
tain a  serious  loss  "  (9).  It  is  said  in  the  case  of 
Jackson  v.  Staats  (10)  that  the  charge  of  the  estate 
with  a  payment  of  money  in  the  hands  of  the 
devisee,  does  not  prevent  its  limitation  over  by 
way  of  executory  devise. 

James  M.  Kerr. 
New  York  City. 


DIVORCEIMADE  EASY. 

WE  have  been  accustomed  to  look  upon  the 
United  States  as  the  home  of  divorce,  and  as 
an  El  Dorado  where  might  be  found  a  means  of  put- 
ting an  end  to  conjugal  infelicities  for  very  slight 
reasons,  and,  indeed,  we  have  only  to  read  a  recent 
case  from  Omaha  to  realize  that  frivolous  grounds 
for  a  separation  have  been  urged.  In  this  case  the 
applicant  complains  that  his  spouse,  who  had  pre- 
viously rejoiced  him  with  her  dusky  tresses,  had 
taken  the  pernicious  notion  to  bleach  them,  and  by 
reason  thereof  it  became  necessary  that  she  should 
paint  her  face — presumably  to  harmonize  —  and 
that  thereby  she  has  acquired  a  "giddy,  fast  and 
sporty  appearance,"  which  was  foreign  to  his  no- 
tions of  decency.  Such  being  our  ideas  of  divorce, 
as  it  obtains  in  the  United  States,  we  are  naturally 
surprised  on  turning  to  the  statistics  of  Japan  to 

(8)  See  Doe  v.  Clark,  5  Bos.  &  P.  343;  Moore  v. 
Dean,  2  id.  247;  Colyer's  Case,  6  Co.  16;  Doe  v. 
Snelling,  5  East.  87 ;  Goodtitle  v.  Maddern,  4  id. 
496. 

(9)  Wright  v.  Denn  ex  d.  Page,  23  U.  S.  204, 
231,233;  bk.  6  (L.  ed.)  303,  310,  319;  see  Love- 
acres  v.  Blight,  Cowp.  852;  Doe  v.  Holmes,  8 
Danf.  &  E.  1 ;  Denn,  ex  d.  Moore,  v.  Meller,  5  id. 
558;  8.  C,  2  Bos.  &  P.  227;  Doe  v.  Richards.  3 
Danf.  &  E.  356;  Goodtitle  v.  Maddern,  4  East.  496; 
Canning  v.  Canning,  Mos.  Ch.  240. 

(10)  11  Johns.  337;  S.  O,  6  Am.  Dec.  376. 
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find  that  this  sixteenth  century  nation  with  a  nine- 
teenth century  government  recognizes  grounds  of 
separation  between  husband  and  wife  which  would 
put  even  Omaha  to  the  blush.  In  the  number  even 
of  divorces  Japan  leads  the  van  of  the  nations,  for 
it  is  stated  that  in  the  year  1890,  during  which  pe- 
riod there  were  840,445  marriages,  there  were  no 
less  than  107,478  divorces.  The  grounds  of  divorce 
are:  (1)  Infidelity,  (2)  disobedience  to  either  the 
husband  or  his  parents,  (3)  kleptomania,  (4)  conta- 
gious or  incurable  disease,  (5)  sterility,  (6)  jealousy, 
and  (7)  excessive  talkativeness.  The  second  ground 
would  seem  to  be  on  a  par  with  the  alleged  mother- 
in-law  nuisance  of  the  Western  nations.  The  sixth 
ground,  although  apparently  trivial,  has  more  im- 
portance than  might  be  supposed,  for  while  a  Jap- 
anese may  legally  have  but  one  wife,  he  may  have 
two  concubines,  who  are  permitted  to  live  in  the 
same  house  as  does  his  wife.  When  a  divorce, 
sought  on  the  ground  of  "excessive  talkativeness," 
is  opposed  by  the  wife,  we  imagine  the  fun  would 
begin.  Such  opposition,  however,  is  rare,  as  the 
women  are  as  yet,  for  the  most  part,  not  sufficiently 
free  from  the  control  of  their  liege  lord  to  attempt  to 
thwart  his  wishes,  and  the  recent  law  giving  women 
the  right  to  sue  for  divorce  is  as  yet  made  but  lit- 
tle use  of.  The  right  to  the  custody  of  the  children 
remains  in  the  husband,  no  matter  whence  the  cause 
of  divorce  emanated.  Notwithstanding  the  ex- 
pressed desire  of  the  government  of  Japan  to  assimi- 
late to  European  ideas  their  laws  regarding  both 
sexes,  it  will  be  seen  that  the  Japanese  women  have 
not  as  yet  reached  that  degree  of  emancipation 
which  has  been  obtained  by  their  Western  sisters. 
Speaking  of  divorces,  we  are  glad  to  see  that  one  of 
the  courts,  at  least,  in  the  United  States  is  waking 
up  to  the  objectionable  character  of  advertisements 
that  occasionally  appear,  such  as  the  following: 
"Divorces  legally  obtained  very  quietly;  good 
everywhere.  Box  2344,  Denver."  In  People  v. 
MacCabe,  18  Colo.  180,  it  was  held  that  the  above 
was  against  good  morals, '  a  false  representation  to 
the  public  and  a  libel  on  the  courts  of  justice,  and 
that  the  continued  publication  of  it  in  a  newspaper 
constitutes  an  offense  for  which  the  court  is  empow- 
ered to  strike  the  offending  attorney  from  its  roll. 
And  he  was  accordingly  struck  off. — Canada  Law 
Journal. 

Some  years  ago  a  farmer  sued  an  orphan  asylum 
at  Buffalo  for  injury  to  his  sheep  by  a  dog  kept  at 
the  asylum.  The  case  was  tried  in  the  county  court, 
and  the  judge  held  as  follows:  "I  have  carefully 
looked  over  defendant's  charter,  and  I  find  that  it 
is  not  authorized  to  keep  anything  but  orphans. 
Keeping  a  dog  was  therefore  ultra  vires,  and  it  is 
not  liable  in  this  action."  —  Oreen  Bag. 


&bsl«ajcts  at  Recent  decisions. 

Adverse  possession — continuity. — Where  a  per- 
son in  possession  of  farm  land  sells  the  same  in  De- 
cember, and  it  remains  unoccupied  for  two  months, 
at  which  time  the  tenant  of  the  purchaser  takes 
possession,  such  interruption  of  actual  occupation 
does  not  break  the  continuity  of  possession,  unless 
there  is  evidence  of  an  intention  to  abandon  the 
possession.  (Gary  v.  Woodham  [Ala.],  15  South. 
Rep.  840.) 

Carriers  —  acceptance  of  goods  —  bills  op 
lading. — The  agent  of  a  steamboat  line  signed  a 
bill  of  lading  for  cotton  as  shipped  "  on  board  the 

good  steamboat  called ,  or  any  other  boat  in 

the  employ  of  same  line,"  the  name  of  steamboat 
being  left  blank.  Held,  that  the  rights  of  parties 
under  it  were  not  affected  by  Act  of  Mississippi, 
March  16,  1886,  making  "every  bill  of  lading  ac- 
knowledging the  receipt"  of  goods  conclusive  evi- 
dence, in  the  hands  of  bonajide  holders,  that  the 
goods  were  actually  received  for  transportation,  as 
there  was  no  acknowledgment  of  the  receipt  of  any 
cotton,  or  its  shipment  on  any  named  boat.  (The 
Guiding  Star  [U.  S.  Cir.  Ct.  of  App.],  62  Fed.  Rep. 
407.) 

Contracts — rescission. — Plaintiff  sold  his  stock 
in  K.  corporation  to  defendant  corporation  for  pre- 
ferred stock  in  defendant  corporation,  it  being  pro- 
vided that  the  preferred  stock  should  bear  seven 
per  cent  interest,  payable  semi-annually.  Held,  that 
the  failure  to  pay  the  interest  or  dividends  semi- 
annually, in  the  absence  of  profits  with  which  to 
do  so,  was  not  a  substantial  breach  of  the  contract, 
and  would  not  authorize  a  rescission  of  the  sale 
within  the  four  years.  (Feld  v.  Roanoke  Inv.  Co. 
[Mo.],  27  S.  W.  Rep.  635.) 

Corporation — guaranty  of  contract. — A  cor- 
poration organized  under  the  law  of  Ohio  for  the 
purpose  of  making  iron-work  for  mining  plants  has 
not  power  to  guaranty  the  performance  of  another's 
contract  for  the  erection  of  a  mining  plant,  and  the 
accompanying  warranties,  on  the  ground  that  the 
guaranty  will  secure  a  sale  of  the  iron  work  used  in 
the  plant.  (Humboldt  Min.  Co.  v.  American  Manu- 
facturing, Mining  &  Milling  Co.  [D.  S.  Cir.  Ct.  of 
App.],  62  Fed.  Rep.  856.) 

Estoppel  by  deed. —  Where  a  married  woman 
represents  that  she  is  a  widow,  and,  for  a  valuable 
consideration,  executes  a  deed  of  land  as  a  single 
woman,  and  after  her  husband's  death,  without  con- 
sideration, deeds  the  land  to  her  daughter,  who  has 
actual  notice  of  the  prior  deed,  the  daughter  is  es- 
topped from  denying  that  her  mother  was  a  widow 
when  the  prior  deed  was  executed.  (Ramboy  v. 
Stowell[CaL]l87Pac.Rep.5d19.)Go 
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Federal  courts  —  jurisdiction. —  A  Federal 
court  has  do  jurisdiction  to  disestablish  a  will  ad- 
mitted to  probate  in  the  State  court  and  establish 
one  not  admitted,  where  the  State  courts  of  equity 
have  no  such  powers.  (Cilley  v.  Patten,  U.  S.  C.  C, 
N.  H.,  62  Fed.  Rep.  498.) 

Mining  lk  ase  —  execution  by  superintendent. 
—  Where  a  mining  lease  executed  in  the  name  of  a 
corporation  by  its  superintendent  was  turned  over 
to  defendent  as  successor  in  the  ownership  of  the 
mine,  and  defendant,  with  knowledge  as  to  how  the 
lease  was  executed,  allowed  the  lessee  to  work  the 
mine  for  several  months,  and  received  the  lessor's 
share  of  the  proceeds,  defendant  will  be  deemed  to 
have  ratified  the  lease,  and  will  not  be  allowed  to 
question  its  validity  because  not  executed  under 
seal.  (Bicknell  v.  Austin  Min.  Co.,  U.  S.  C.  C, 
Nev.,  63  Fed.  Rep.  432.) 

Railroad  companies — mortgages — trustees — 
compensation. —  On  maturity  of  bonds  secured  by 
a  railroad  mortgage  after  most  of  them  had  been  re- 
tired, and  the  holders  of  nearly  all  outstanding  had 
agreed  to  an  extension  of  the  time,  the  trustee  of 
the  mortgage,  on  his  motion,  and  without  request 
by  the  bondholders,  brought  suit  to  foreclose.  The 
suit  was  never  prosecuted  to  a  decree,  proceedings 
on  a  second  mortgage  being  afterwards  instituted 
in  the  Federal  Court.  Held,  that  the  suit  by  the  trustee 
was  unnecessary,  and  he  should  not  be  allowed 
compensation  or  counsel  fees  therefor.  (Bound  v. 
South  Carolina  R.  Co.,  U.  8.  C.  C,  S.  Car.,  62  Fed. 
Rep.  537.) 

Sale  —  stoppage  in  transitu. —  When  goods 
have  arrived  at  the  destination  contemplated  by  the 
vendor  and  vendee  at  the  time  of  the  sale  and  con- 
signment, and  a  new  transit  to  a  new  destination  is 
put  in  operation  by  the  latter,  then  the  original 
transit  is  ended,  and  likewise  the  right  of  stoppage 
in  transitu.  But  an  order  for  delivery  of  the  goods 
at  a  particular  warehouse  or  point  within  the  origi- 
nal destination  cannot  ordinarily  be  a  direction  to 
start  the  goods  to  another  destination.  (Lewis  v. 
Sharvey  [Minn.],  59  N.  W.  Rep.  1096.) 

Slander  —  evidence. —  In  an  action  for  slander, 
proof  of  words,  equivalent  to  those  charged,  or 
words  of  similar  import,  is  insufficient,  as  the  iden- 
tical words  charged  must  be  proved.  (Roberts  v. 
Lamb  [Tenn.],  27  S.  W.  Rep.  668. 

Specific  performance  —  sale  of  stock. —  It  is 
sufficient  for  a  bill  for  specific  performance  of  a  sale 
of  stock  to  allege  that  complainant  cannot  obtain 
the  stock  elsewhere  than  of  respondent  without 
alleging  that  the  stock  was  not  on  the  market,  or 
that  complainant  has  made  effort  to  obtain  other 
such  stock.  (Manton  v.  Ray  [R.  I.],  29  Atl.  Rep. 
998.) 


Wills — construction — certainty  as  to  bene- 
ficiary.—  A  bequest  of  a  certain  sum  to  an  incor- 
porated missionary  society  whose  whole  mission 
work  is  divided  into  two  branches,  domestic  and 
foreign,  is  not  rendered  void  for  uncertainity  of 
beneficiary  or  purposes  by  the  addition  of  a  direc- 
tion to  apply  it  to  domestic  missions,  as  such  legacy 
is  not  to  be  considered  as  held  upon  any  trust,  but 
to  be  expended  by  the  corporation  in  its  regular  do- 
mestic mission  work,  as  distinguished  from  its  for- 
eign mission  work.  (Domestic  and  Foreign  Mis- 
sionary Society  of  Protestant  Episcopal  Church  in 
United  States  of  America  v.  Gaither,  U.  S.  C.  C, 
Md.,  62  Fed.  Rep.  422.) 


Uettf  ^oofes  and  geiw  gdttions. 

Prentice  on  Police  Powers. 

Police  Powers  arising  under  the  Law  of  Overruling  Necessity. 
By  W.  P.  Prentice.  Banks  &  Brothers,  New  York  and 
Albany,  1804.    pp.  51«. 

This  work,  containing  as  it  does  an  exhaustive 
examination  into  and  discussion  of  the  police  pow- 
ers as  they  exist  at  the  present  time,  arising  under 
the  law  of  overruling  necessity,  is  especially  valu- 
able, owing  to  the  recent  remarkable  growth  and 
activity  of  this  branch  of  the  law,  both  through 
many  judicial  decisions  in  our  own  and  other  States 
and  in  numerous  statutes  enacted  in  the  past  decade 
upon  the  subject.  The  author  is,  moreover,  pecu- 
liarly adapted  to  the  work  in  view  of  his  large  and 
varied  experience  in  this  department  of  law,  and 
because  of  his  unusual  opportunities  for  the  study 
of  it,  when  for  many  years  he  was  retained  as  coun- 
sel by  the  New  York  Board  of  Health.  He  has 
treated  the  subject-matter  in  a  concise  and  masterly 
manner,  and  has  produced  not  only  a  text-book  of 
unusual  value  to  the  student  in  this  specialty,  but  a 
work  which  as  a  practical  and  working  law-book  in 
this  new  and  constantly  extending  field  is  particu- 
larly valuable.  One  of  the  most  noticeable  merits 
of  this  volume,  from  a  practical  standpoint,  is  the 
clear  and  explicit  and  yet  withal  plain  and  simple 
diction  employed  by  the  author,  so  that  the  reader 
easily  and  readily  grasps  the  thought  expressed,  in- 
stead, as  is  frequently  the  case,  of  groping  about 
for  the  meaning  of  the  passage  in  the  dim  obscurity 
of  expression  with  which  so  many  of  the  writers  of 
our  text-books  seem  to  delight  to  mystify  the  luck- 
less reader.  The  author,  after  a  short  sketch  on  the 
origin  and  development  of  police  powers  having 
their  origin  in  the  law  of  necessity,  treats  of  their 
division,  administration,  and  outlines  the  manda- 
tory and  restraining  laws  which  direct  them  and 
furnish  their  authority.  Few,  perhaps,  know  or 
imagine  the  extent   of  the   powers  of  the   police 
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they  are  familiar  with  Mr.  Prentice's  work  or  some 
other  treatise  on  the  subject.  The  ground  covered 
is  astonishing  in  its  extent,  but  a  few  of  the  most 
vital  points  mentioned  and  dealt  with  are  the  laws 
in  regard  to  game,  intoxicating  liquors,  oleomarga- 
rine, the  health  and  quarantine  laws,  concerning 
purity  in  food  and  water,  offensive  trades  and  nui- 
sances, the  building  laws  and  laws  in  regard  to  tene- 
ment and  lodging  houses.  The  limitation  of  and 
the  responsibility  for  police  powers  are  next  taken 
up  and  dealt  with  exhaustively.  Licenses,  taxes 
and  regulations  for  occupations,  along  with  the 
national  police  legislation  and  quarantine  law,  and 
also  the  recent  State  police  legislation,  are  discussed 
in  a  masterly  manner  and  illustrated  by  many  cases. 
We  feel  we  can  safely  recommend  this  work,  not 
only  to  the  lawyer  as  a  valuable  addition  to  his 
library,  but  it  should  appeal  to  the  average  layman 
as  treating  of  many  subjects  which  affect  him 
directly  and  vitally. 

Elliotts'  Gknrkal  Practice  (2  Volumes,  Sheep), 
bt  Bryan  K.  Elliott  and  William  F.  Elliott, 
or  Indiana. 

It  is  with  great  pleasure  that  we  have  read  this  work 
and  have  gained  many  important  points  in  the  practi- 
cal workings  of  trials  and  in  the  methods  of  procedure. 
The  work  is  admirably  arranged,  and  is  an  enlarge- 
ment of  the  authors'  former  treatise  on  "The  Work 
of  the  Advocate."  The  scope  of  the  work  is  almost 
impossible  to  cover  in  a  review  of  this  kind,  as  it  is 
most  thorough,  and  covers  a  vast  number  of  sub- 
jects. It  begins  at  the  very  first  step  of  preparing 
a  case  with  the  chapter  on  "  Learning  and  Prepar- 
ing the  Facts,"  followed  by  one  on  "Ascertaining 
and  Preparing  the  Law  in  the  Case,"  "  Theory  of 
the  Case,"  "Courts,  Judges  and  Judicial  Officers," 
"Jurisdiction,"  and  the  many  steps  necessary  to  be 
taken  in  the  preparation  and  trial  of  a  cause.  The 
second  volume  treats  of  the  "Appearances,"  "  Con- 
tinuance," "Change  of  Venue,"  "Impaneling  the 
Jury,"  "  The  Right  to  Open  and  Close,"  and  the 
other  parts  of  the  trial  with  many  valuable  points  on 
examination,  cross-examination  and  re-examination, 
the  "  Preparation  of  Special  Interrogatories  and 
Preparation  for  Appeal."  The  Table  of  Cases  is 
voluminous,  the  citations  are  from  all  the  decisions 
of  the  courts  of  the  different  States,  and  the  index 
is  as  complete  as  the  distinguished  authors  could 
make  it.  As  a  whole,  the  work  is  complete,  con- 
cise, practical  and  should  be  of  great  value  and 
assistance  to  any  lawyer  in  the  State.  It  is  really 
a  most  thorough  treatise  on  practice  and  has  been 
collected  after  many  years  of  careful  observation  by 
the  authors.  Published  by  Bowen-Merril  Company, 
Indianapolis  and  Kansas  City,  1804. 


||0t£S. 

A  WITNESS,  in  describing  an  event,  said :  "  The 
person  I  saw  at  the  head  of  the  stairs  was  a 
man  with  one  eye  named  Wilkins."  "What  was 
the  name  of  the  other  eye? "  spitefully  asked  the 
opposing  counsel.  The  witness  was  disgusted  with 
the  levity  of  the  audience. —  Ohio  Legal  Neiei. 

Mr.  Frank  Lockwood,  Q.  C,  has  published  a 
clever  address  on  "The  Lawyers  in  the  Pickwick 
Papers,"  with  a  frontispiece .  of  Serjeant  Buzzfuz, 
drawn  by  Mr.  Lockwood.  Mr.  Lockwood  informs 
us  that  there  are  three  hundred  and  sixty  characters 
in  this  book  1  —  a  statement  almost  incredible, 
but  we  rely  on  bis  census.  Another  statement  is 
quite  origiual  and  striking  —  that  Serjeant  Buzz- 
fuz's  address  to  the  jury  is  the  best  known  speech 
in  legal  annals.  It  is  indeed,  and  Mr.  Snyder  ought 
to  have  included  it  in  his  "  Qreat  Speeches  by 
Great  Lawyers,"  although  perhaps  it  is  an  instance 
of  greatness  thrust  upon  the  person  and  the  subject. 
Mr.  Lockwood  records,  with  true  British  pride,  that 
on  the  occasiou  of  the  delivery  of  this  address  he 
was  introduced  to  the  audience  by  Lord  Chief  Jus- 
tice Russell,  and  he  gives  us  his  speech  of  introduc- 
tion, but  we  regard  with  greater  interest  his  record 
of  the  fact  that  Charles  Dickens's  son  was  present 
and  made  a  neat  little  speech. —  Green  Bag. 

The  right  of  the  federal  government,  through 
the  United  States  courts,  to  enjoin  interference  with 
interstate  commerce  has  once  more  been  affirmed  by 
the  decision  at  St.  Louis  a  fortnight  ago  in  the  case 
before  the  Circuit  Court  on  demurrer  to  the  govern- 
ment's petition  for  an  injunction  against  Debs  and 
the  American  Railway  Union.  Judge-  Phillips  fol- 
lows the  lines  of  Justice  Harlan's  decision  in  the 
Northern  Pacific  matter,  wherein  the  employees  of 
that  company  appealed  from  Judge  Jenkin's  sweep- 
ing injunction.  The  principal  point  of  the  later 
opinion  is  to  reinforce  that  part  of  the  other  which 
permits  United  States  courts  to  enjoin,  in  advance 
of  any  actual  outbreak,  all  combinations  or  con- 
spiracies on  the  part  of  railway  employees  which 
have  for  their  object  the  stoppage  of  trains,  no  mat- 
ter what  the  grievance.  The  court  also  permits  in- 
junctions, enforceable  by  all  the  power  of  the 
federal  government,  against  interference  with  inter- 
state commerce  or  the  running  of  trains  on  the  part 
of  strikers  or  ruffians  after  a  strike  has  been  declared 
for  legitimate  reasons.  Evidently  we  have,  within 
a  short  time,  advanced  rapidly  towards  a  solution 
of  the  legal  status  of  strikes  and  strikers.  Our  late 
legislation  against  trusts  and  combinations,  accord- 
ing to  these  decisions,  applies  to  employees  as  well 
as  to  corporations  —  which  seems  to  agree  with 
natural  justice. 
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WE  have  arranged  to  publish  in  the  near 
future  a  series  of  articles  on  the  "  Rela- 
tion of  the  Civil  Law  to  the  Law  of  England," 
and  give  herein  an  account  of  the  way  the  lec- 
tures were  delivered  and  a  synopsis  of  them: 

• 

The  "  Storrs  Lectures  "  for  1894,  before  the 

law  school  of  Yale  University,  were  delivered 
in  October  last  by  William  Wirt  Howe  of  the 
bar  of  New  Orleans,  some  time  a  justice  of  the 
Supreme  Court  of  Louisiana. 

The  general  topic  was  the  relation  of  the 
civil  law  to  the  law  of  England  and  America, 
and  the  lecturer  began  by  declaring  that  he  de- 
sired to  be  extremely  practical  in  the  treatment 
of  the  subject.  He  did  not  wish  to  consider 
the  theme  as  an  antiquary,  much  less,  he  hoped, 
as  a  pedant,  but  he  wished  to  present  some  ex- 
tremely practical  views  which  might  be  of  use 
to  students  qf  law  in  all  parts  of  our  country. 

Having  originally  studied  and  practiced  law 
in  Missouri  and  New  York,  and  having  after- 
ward had  an  extended  experience  on  the  bench 
and  at  the  bar  of  Louisiana,  he  desired  to  pre- 
sent some  studies  in  comparative  jurisprudence, 
derived  from  actual  experience,  as  well  as  from 
theoretical  investigation  in  this  matter.  He 
did  not  ask  his  audience  to  study  the  civil  law 
to  the  neglect  of  any  other  topic,  but  he  meant 
only  to  suggest  and  to  stimulate.  He  quoted 
the  remarks  of  Professor  Ortolan,  of  the  Faculty 
of  Law  of  Paris,  at  the  close  of  his  lectures  in 
Roman  legislation,  to  the  effect  that  the  civil 
law  is  but  one  of  the  elements  of  modern  juris- 
prudence, and  that  "  it  is  necessary,  above  all, 
to  be  of  one's  own  time  and  one's  own  country," 
and  not  to  neglect  the  other  elements.  On  this 
principle  he  asked  the  young  men  of  the  Yale 
Law  School  to  make  some  studies  in  the  civil 
law,  which,  though  but  one  of  the  elements  of 
the  law  of  England  and  America,  is  a  very  im- 
portant one. 

The  lecturer  then  quoted  a  large  number  of 
Vol.  eo —  No.  21. 


authorities,  English  and  American,  to  the  point 
that  many  leading  doctrines  of  the  law  of  Eng- 
land and  America  are  derived  directly  from  the 
civil  law  of  Rome.  Among  the  writers  thus 
cited  were  Lord  Holt,  Lord  Hale,  Kent,  Story, 
Strahan,  Browne,  Bryce,  Pomeroy  and  Wood- 
son Wilson.  It  was  noted,  specially,  that  the 
rules  and  the  practice  of  equity  and  admiralty 
come  directly  from  the  civil  law,  and  that  the 
writings  of  the  classical  jurists  are  of  great  value 
in  such  matters. 

In  the  first  lecture,  after  this  introductory 
discussion,  a  history  of  the  Roman  law  was 
given,  under  a  division  into  three  periods,  the 
regal,  the  republican  and  the  imperial,  ending 
with  the  compilations  and  morals  of  Justinian 
in  the  sixth  century  of  our  era;  and  curious 
examples  were  given  of  the  origin  of  leading 
doctrines  of  the  English  Law.  For  example,  it 
was  shown  that  the  principal  rules,  both  of  law 
and  practice,  in  habeas  corpus,  are  found  in  the 
Pandects;  and  that  the  theory  of  res  judicata 
is  very  fully  treated  in  the  same  digest.  It  was 
also  shown  that  the  rules  of  the  Roman  law  on 
the  subject  of  testamentary  capacity  are  of  high 
authority  and  value.  The  first  lecture  was 
closed  with  a  list  of  books  which  might  be  read 
by  the  student  who  wished  to  acquire  a  general 
view  of  the  civil  law  for  purposes  of  compara- 
tive jurisprudence. 

The  second  lecture  was  devoted  to  the  civil 
law  idea  of  property  in  things,  and  privileges  in 
things;  to  the  doctrine  of  the  police  power  in 
respect  to  the  use  of  property,  and  to  the  rela- 
tion of  the  civil  law  "Privelegium"  to  the 
modern  admiralty  lien.  In  this  essay  the  lec- 
turer undertook  to  show  that  our  clearest 
ideas  of  property,  of  the  police  power  of  the 
State,  and  of  the  nature  of  privileges  or  liens, 
come  from  the  Roman  law,  and  are  especially 
useful  in  the  admiralty.  As  to  the  admiralty 
lien,  the  decisions  of  the  Supreme  Court  of  the 
United  States  were  freely  cited  down  to  the 
case  of  The  J.  E.  Rumbell,  148  U.  S.  1,  the 
opinion  in  which  the  lecturer  said,  "  might  have 
been  written  by  Pothier." 

The  third  lecture  took  up  the  subject  of  ob- 
ligations, as  resulting  from  contracts,  quasi- 
contracts,  offenses,  quasi-offenses,  and  the 
operation  of  law;  and  actual  cases  were  cited 
from  decisions  in  Rome,  France  and  Belgium, 
and  compared  with  English  and  American  cases. 

The  fourth  lecture  treated  of  the  interpreta- 
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tion  of  agreements,  and  the  different  kinds  of 
obligations,  considered  with  regard  to  their 
effects.  It  was  pointed  out  that  the  rules  of 
interpretation  as  found  in  the  classical  jurists 
are  of  great  value  to-day  in  the  interpretation 
of  contracts  and  even  of  treaties  and  statutes. 

The  fifth  lecture  treated  at  length  of  the  ex- 
tinguishment of  obligations,  in  the  eleven  ways 
known  to  the  civil  law,  namely,  by  payment, 
novation,  remission,  compensation,  confusion, 
death,  loss  of  the  thing,  resolution,  expiration 
of  the  term,  rescission  and  prescription,  when 
pleaded. 

The  sixth  lecture  dealt  with  the  introduction 
of  the  civil  law,  its  doctrines  and  practice,  into 
America,  and  its  effect,  not  only  in  Louisiana, 
but  to  some  extent  in  Texas,  New  Mexico  and 
California.  By  way  of  illustration  a  sketch  was 
given  of  the  remarkable  life  of  Francois  Zavier 
Marten,  who,  born  in  France,  came  to  North 
Carolina  in  1780,  studied  and  practised  the 
common  law  there,  until  he  was  forty-seven 
years  of  age,  and  then,  taking  a  new  lease  of 
life,  went  to  Louisiana,  where  he  sat  on  the 
bench  of  the  Supreme  Court  until  he  was  eighty- 
four  years  of  age,  retiring  in  1846. 

The  lectures  were  largely  attended  not  only 
by  the  students  and  faculty  of  the  law  school, 
but  by  members  of  the  bar  of  New  Haven.  A 
number  of  the  professors  have  requested  Mr. 
Howe  to  publish  the  series,  with  notes  and  ap- 
pendices, and  he  will  probably  do  so. 

t 
A   question   affecting   the    contract   of    the 

Pullman  Palace  Car  Company  has  been  de- 
cided by  the  Circuit  Court  of  Appeals,  Fifth 
Circuit,  in  the  case  of  Duval  et  at.  v.  Pullman 
Palace  Car  Company.  The  action  is  for  breach 
of  contract  in  not  conveying  the  plaintiff  from 
the  point  where  he  bought  his  ticket,  in  the 
defendant's  car,  to  the  place  of  destination. 
It  seems  that  before  the  train  reached  the  point 
to  which  the  plaintiff  was  going  the  railroad 
officials  ordered  the  train  to  be  stopped  on  ac- 
count of  a  washout  on  the  road,  and  that  the 
plaintiff  was  ordered  by  the  agent  of  the"  com- 
pany to  leave  the  car,  and  that  by  reason  of 
such  orders  he  did  so,  and  was  not  accommo- 
dated by  the  company  with  a  berth  in  the  next 
car,  for  which  transfer  tickets  had  been  given 
by  him,  though  the  plaintiff  was  suffering  from 
an  accident  which   had  happened   previously, 


and  was  almost  in  a  crippled  and  helpless  con- 
dition, and  unable  to  walk.  The  defendants 
proved  that  they  had  no  motive  force  to  draw 
their  cars,  but  made  a  contract  with  the  rail- 
road company  by  which  it  could  attach  its  cars 
to  the  railroad  trains,  and  set  out  in  evidence 
the  written  contract  between  it  and  the  railroad 
company  owning  the  line  of  road  extending  from 
the  point  where  plaintiff  went  on  the  train  to 
the  point  of  destination.  Judge  Toulmin,  in 
giving  his  decision,  says:  "That  the  plaintiff 
did  not  make  any  contract  with  the  defendants 
to  convey  them  from  Denver  to  Fort  Worth, 
and  it  appears  that  the  defendant  was  not  en- 
gaged in  the  business  of  carrying  passengers  as 
a  common  carrier  for  hire,  and  that  the  plaintiff 
purchased  tickets  entitling  them  to  transporta- 
tion by  the  railroad  company,  and  procured 
from  the  defendants  a  ticket  in  one  of  their 
drawing-room  cars."  The  judge  holds  that  it 
was  proper  to  admit  the  contract  between  the 
railroad  company  and  the  palace  car  company, 
as  it  did  not  vary  or  contradict  the  contract 
entered  into  between  them  and  the  defendant. 
He  then  said  that  the  defendant  was  not  a 
common  carrier,  and  that  it  made  no  contract 
to  carry;  that  it  was  the  duty  of  the  railroad 
company  to  convey  the  plaintiff  over  its  line, 
and  that  the  defendant's  sleeping  car  merely 
constituted  part  of  the  carrier's  train.  The 
plaintiff  only  secured  the  privilege  of  riding  in 
its  cars  by  paying  an  additional  sum  to  the  de- 
fendants, and  the  obligation  of  the  defendants 
under  its  contract  with  the  plaintiff  was  to  ac- 
commodate them  with  a  drawing-room  in  its 
car  constituting  part  of  the  train  as  any  car- 
rier would  convey  it.  If  the  carrier  refused  to 
convey  the  car  of  the  palace  car  company  it 
would  form  no  case  for  a  complaint  against 
it  in  this  suit.  Railroad  Co.  v.  Roy,  102  U. S.  1 5 1 . 

An  adjourned  meeting  of  the  joint  committee 
of  the  New  York  State  Bar  Association,  having 
in  charge  the  arrangements  for  the  annual  meet- 
ing, was  held  on  Tuesday  evening  at  the  rooms 
of  the  association,  for  which  the  arrangements 
were  substantially  completed.  It  was  stated 
that  Hon.  John  F.  Dillon  would  deliver  one  of 
the  addresses  on  the  evening  of  the  first  day  of 
the  session  and  that  Ralph  Stone,  Esq.,  secretary 
of  the  Michigan  State  Bar  Association,  would 
read  a  paper  relative  to  the  work  of  bar  asso- 
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ciations.  A  memorandum  by  Austin  Abbott 
favoring  a  revision  of ,  the  Code  of  Procedure 
was  presented,  in  which  Mr.  Abbott  suggests 
the  necessity  for  careful  examination  of  the 
codes  and  methods  of  practice  in  other  States 
and  that  a  revision  of  the  Code  of  Procedure  in 
New  York  should  proceed  along  the  lines  dem- 
onstrated by  experience  in  this  State  and  in 
other  States  as  being  most  simple  and  effective. 
Mr.  Abbott  says:  "Such  a  revision  would  bring 
our  statute  up  to  the  best  methods  of  procedure 
extant,  would  make  it  a  new  model  to  be  fol- 
lowed by  legislation  in  other  States  as  it  was 
originally,  and  would  afford  the  best  possible 
basis  for  the  proposed  Code  of  Federal  Pro- 
cedure." A  sub  committee  was  appointed  to 
take  charge  of  the  final  arrangements  with  refer- 
ence to  the  annual  meeting  of  the  association, 
of  which  President  Tracy  C.  Becker  is  chair- 
man. The  committee  on  legislation  heretofore 
appointed  and  continued  by  the  last  annual 
meeting  of  the  association  consisting  of  J.  New- 
ton Fiero,  Attorney-General  Hancock,  Edward 
G.  Whitaker,  Louis  Marshall  and  Charles  M. 
Preston,  was  charged  with  the  duty  of  looking 
after  such  legislation  as  may  be  necessary  or 
desirable  before  the  next  annual  meeting,  for 
the  purpose  of  carrying  out  the  provisions  of 
the  new  Judiciary  Article,  and  "what  legisla- 
tion is  desirable  or  necessary  for  the  purpose 
of  carrying  out  the  purpose  and  intent  of  the 
new  Judiciary  Article,"  was  made  a  topic  for 
discussion  at  that  time.  A  draft  of  the  proposed 
report  of  the  committee  on  law  reform  for  the 
current  year  was  also  submitted.  It  will  con- 
tain a  statement  of  the  work  of  this  committee 
during  the  past  year  together  with  suggestions 
to  be  acted  upon  at  the  annual  meeting. 


Among  the  many  interesting  questions  likely 
to  arise  in  view  of  the  adoption  of  the  new  Con- 
stitution is,  whether  the  extra  compensation 
provided  by  section  1109  of  the  Consolidation 
Act  of  the  city  of  New  York  can  be  paid  to 
justices  of  the  Supreme  Court  who  may  be  as- 
signed from  their  districts  to  duty  in  the  first 
department,  because  of  that  provision  of  the 
Constitution  which  provides  that  compensation 
shall  neither  be  increased  nor  diminished.  If 
payment  of  such  compensation  should  be  held 
to  be  unconstitutional,  it  would  probably  prove 
to  be  a  disappointment  to  many  of  the  profes- 


sion in  New  York  city,  including  some  of  the 
delegates  to  the  Constitutional  Convention  from 
that  city,  who  were  careful  to  provide  merely 
that  the  majority  of  the  General  Term  should 
be  composed  of  justices  residing  in  the  first  de- 
partment. For  it  would  be  a  very  great  hard- 
ship for  an  outside  judge,  on  the  salary  pro- 
vided, to  incur  the  large  additional  expense  of 
spending  the  greater  part  of  nine  months  in 
each  year  in  the  city  of  New  York.  Indeed,  he 
would  be  very  different  from  the  majority  of  men 
if  he  did  not  chafe  under  the  necessity  of  main- 
taining substantially  two  homes  at  $7,200  a 
year,  while  his  associates  receive  for  the 
same  work  $17,500  per  year.  Of  course  the 
governor  will  have  the  right  to  demand  that 
some  one  or  more  judges  shall  perform  the 
work,  but  he  will  dislike  to  insist  upon  it.  The 
statute  reads  as  follows:  "Section  1109.  When- 
ever any  justice  of  the  Supreme  Court  from  any 
judicial  district  other  than  the  first  judicial  dis- 
trict shall  be  designated  as  one  of  the  justices 
of  the  General  Term  in  the  first  judicial  de- 
partment he  shall  be  paid  by  the  city  of  New 
York  such  sum  as  shall  be  certified  to  be  rea- 
sonable by  the  presiding  justice  of  the  first  ju- 
dicial department,  not  exceeding  the  sum  of 
$5,000  in  any  one  year,  as  compensation  for  his 
expenses  and  disbursements  in  the  performance 
of  his  duties  under  such  designation,  and  when- 
ever one  or  more  of  the  said  justices  shall  be 
duly  assigned  to  hold  any  other  court  than  the 
General  Term,  or  perform  judicial  duties  in  and 
for  the  first  judicial  district,  he  shall  be  paid 
the  sum  of  $io  a  day  for  every  day  such  justice 
shall  sit  and  perform  such  judicial  duties,  in- 
cluding the  time  necessarily  devoted  to  the  ex- 
amination and  decision  of  cases  heard  by  such 
court  while  he  may  be  a  member  thereof." 
Query:  Will  a  judge  assigned  to  duty  in  the 
first  department  after  the  new  Constitution 
shall  go  into  effect  be  entitled  to  receive  the  $10 
a  day  which  the  section  provides,  or  if  he  be 
assigned  to  the  General  Term  by  the  governor 
for  a  period  of  five  years,  will  he  be  entitled  to 
the  compensation  which  it  is  the  object  of  this 
section  to  provide  ?  There  are  at  present  two 
judges  who  are  receiving  the  extra  compensa- 
tion under  the  statute  for  services  in  the  Gen- 
eral Term.  Will  they  be  entitled  to  receive  it 
until  their  assignment  ends? 
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CUTTING  DOWN  FEE. 
(Copyright  reserved  bj  the  author.) 

Sec.  1.  Introductory. 

2.  Ancient  rule  as  to  precatory  word. 
8.  Rule  of  the  American  courts  —  Jackson  y. 
Bull. 

4.  Same  —  Doctrine  of  Bell  v.  Smith. 

5.  Provision  for  disposal  by  will  does' not 

reduce  estate. 
ft  "To  her  sole  use,  benefit  and  disposal" 

carry  fee. 
7.  "Unfettered    and    unlimited"  preclude 

trust. 

§  1.  Introductory. — An  estate  given  to  a  person 
generally  or  indefinitely,  with  an  absolute  power  of 
disposition  in  the  first  taker,  carries  a  fee  ;>  nothing 
that  follows  can  affect  the  estate  devised;9  there- 
fore words  granting  a  fee  will  not  be  restricted  un- 
less by  necessary  implication.9  But  when,  by  limit- 
ing the  character  of  the  first  estate,  the  second  may 
be  preserved,  it  is  the  duty  of  the  court  to  do  so  un- 
less such  construction  is  subversive  of  the  general 
scheme  of  the  will  or  forbidden  by  some  inflexible 
rule  of  law.4  A  subsequent  repugnant  limitation  is 
void.1  But  if  the  jus  disponendi  is  conditional,  a 
provision  as  to  the  remainder  is  not  repugnant.'  The 
Court  of  Appeals  of  New  York,  in  the  case  of  Byrnes 
v.  Stillwell,1  have  recently  held  that  an  estate  in  fee 
created  by  a  will  cannot  be  cut  down  or  limited  by 
a  subsequent  clause  unless  it  is  clear  and  decisive 
as  the  language  of  the  clause  which  devises  the  es- 
tate.* If  the  property  may,  under  the  terms  of  the 
will,  be  used  and  spent  by  the  primary  legatee  at 

1  Stewart  v.  Walker,  72  Me.  146;  S.  C,  39  Am. 
Rep.  11,  316;  Shaw  v.  Huasey,  41  Me.  495;  4  Kent 
Com.  (13th  ed.),  535. 

*  See  Ward  v.  Emery,  1  Curt.  C.  C.  425. 
8  Gifford  v.  Choate,  100  Mass.  343,  345. 

♦  Wager  v.  Wager,  96  N.  Y.  164,  174.  See  Smith 
v.  Van  Ostrand,  64  id.  278;  Norris  v.  Beyea,  13  id. 
273. 

6  Gilford  v.  Choate,  100  Mass.  343,  346.  See 
Stewart  v.  Walker,  72  Me.  146 ;  S.  C,  89  Am.  Rep. 
311,  316;  Campbell  v.  Beaumont,  91  N.  Y.  465,  468; 
Smith  v.  Ostrand,  64  id.  278 ;  Tyson  v.  Blake,  22 
id.  558;  Norris  v.  Beyea,  13  id.  273;  Patterson  v. 
Ellis,  11  Wend.  259,260;  Attorney-General  v.  Hall, 
Fitz-Gib.  314;  Ross  v.  Ross,  1  Jac.  &  W.  153;  Ball 
v.  Kingston,  1  Meriv.  314. 

•  Van  Home  v.  Campbell,  100  N.  Y.  287,  800. 
See  Campbell  v.  Beaumont,  91  id.  465;  Smith  v. 
Van  Ostrand,  64  id.  278. 

1 108  N.  Y.  453,  460.  See  also  Campbell  v.  Beau- 
mont, 91  id.  464. 

»  See  Campbell  v.  Beaumont,  91  N.  Y.  467;  Free 
man  v.  Coit,  96  id.  63,  68 ;  Roseboom  v.  Roseboom, 
81  id.  356,  359;  Thornhill  v.  Hall,  2  CI.  &  Fin.  22. 


his  pleasure,  a  further  limitation  is  clearly  hostile 
to  the  nature  and  intention  of  the  gift,  and  will  not 
be  presumed.*  Thus  a  devise  and  bequest  of  all  the 
property  of  a  testator  to  his  wife,  to  be  enjoyed  for 
her  sole  use  and  benefit,  will  vest  in  her  the  abso- 
lute title  and  power  of  disposition  unaffected  by  the 
expression  in  the  will  of  a  wish  or  desire  of  the  tes- 
tator that  on  her  decease  the  property,  or  such  por- 
tion of  it  as  might  remain,  should  be  received  and 
enjoyed  by  her  son." 

A  fee  will  not  be  cut  down  by  the  addition  of  the 
words  "  for  life,"  so  as  to  read  a  devise  in  fee-simple 
for  life;"  or  the  addition  of  "for  her  sole  and  sep- 
arate' use  during  her  life;  '"*  or  by  a  devise  over  on 
the  death  of  the  first  taker  without  a  son,19  or  in  case 
the  devisee  "shall  die  without  heirs  of  his  body;"14 
or  by  a  provision  that  "should  any  of  my  children 
die  without  heirs,  his  bequeathed  share  shall  re- 

•  Campbell  v.  Beaumont,  91  N.  Y.  464.  See 
Byrnes  v.  Stilwell,  108  id.  453,  460;  Van  Home  v. 
Campbell,  100  id.  80;  Wager  v.  Wager,  96  id.  173; 
Stowell  v.  Hastings,  59  Penn.  St.  497;  Jones  v. 
Jones,  66  Wis.  817. 

»  Campbell  v.  Beaumont,  91  N.  Y.  464. 

11  Because  the  words  "for  life"  are  repugnant  to 
the  estate  already  granted,  and  therefore  of  no 
effect.  McAllister  v.  Tate,  11  Rich.  (8.  C.)  509;  S. 
C,  73  Am.  Dec.  119.  See  Giles  v.  Little,  104  U.  S. 
291;  bk.  26  (L.  ed.)  748;  Smith  v.  Bell,  31  id.  68; 
bk.  8  (L.  ed.)  822;  Bradley  v.  Westcott,  13  Ves. 
445.  In  the  case  of  Doe,  ex  d.  Cotton  v.  Stenlake 
(12  East,  515),  the  devise  was:  "I  give  unto  my 
daughter,  Phillis  Cotton,  and  her  heirs,  Moorhead 
meadow,  during  their  lives."  Lord  Ellenborough, 
C.  J.,  said:  "The  words  'during  their  lives,' 
after  the  devise  to  the  daughter  and  her  heirs,  are 
merely  the  expression  of  a  man  ignorant  of  the 
manner  of  describing  how  the  parties  whom  he 
meant  to  benefit  should  enjoy  the  property;  for 
whatever  state  of  inheritance  the  heirs  of  bis 
daughter  might  take,  they  could  in  fact  only  enjoy 
the  benefit  of  it  for  their  lives. "  In  Boyd  v.  Strahan 
(36  111.  355),  there  was  a  bequest  to  the  wife  of  all 
the  personal  property  not  otherwise  disposed  of  "  to 
be  at  her  own  disposal,  and  for  her  own  proper  use 
and  benefit  during  her  natural  life,"  and  the  court 
held  that  the  words  "during  her  natural  life,"  so 
qualified  the  power  of  disposal,  as  to  make  it  mean 
such  disposal  as  a  tenant  for  life  could  make. 

"  "  The  only  effect  of  such  a  clause,  where  a  fee 
has  previously  been  given  to  the  woman,  will  be  to 
exclude  the  marital  rights  of  the  husband,  but  will 
leave  the  estate  still  a  fee-simple."  Skillen  v. 
Floyd,  6  Cold.  (Tenn.)  568. 

19  Melson  v.  Doe,  ex  d.  Cooper,  4  Leigh  (Va.)  408. 

14  Rorer  ▼.  Slade,  8  Md.  Ch.  91. 
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vert;  "l  or  tbat  the  profits  of  the  land  shall  be  ap- 
plied to  a  particular  purpose;'  or  by  precatory 
words  to  the  effect  that  the  devisee  will  leave  the 
land  to  certain  persons  or  to  certain  uses,  should  he 
die  without  issue,  or  in  any  other  contingency,*  be- 
cause mere  words  of  desire  or  recommendation  do 
not  create  a  trust  in  an  absolute  devisee  or  legatee, 
unless  by  express  words  of  the  testator  it  appears 
that  the  recommendation  was  intended  to  be  obliga- 
tory, as  where  there  are  words  expressive  of  desire 
as  to  the  direct  disposition  of  the  estate;4  or  by 
words  restricting  or  forbidding  the  sale  of  the  land 
by  the  devisee,  even  where  followed  by  a  devise 
over  on  the  death  of  the  first  taker;'  or  after  giv- 
ing an  estate  in  fee  providing  that  under  certain 
circumstances  the  devisee  may  sell  the  estate;'  or 
by  provision  that  the  devisee  may  dispose  of  the  es- 
tate by  will,  or  by  a  provision  that  the  land  devised 
shall  not  be  left  to  a  certain  person ;'  or  by  provid- 
ing that  if  the  devisee  "shall  die  seized  of  the  es- 
tate herein  bequeathed,  or  any  part  thereof,  with- 
out lawful  issue,  then  the  estate  of  him  so  dying 
seized,  is  hereby  bequeathed  and  shall  descend  "  to 
other  heirs;8  or  the  provision  for  the  devise  of  the 
fee,  that  the  devisee  shall  pay  certain  designated 
legacies,  and  on  his  failure  to  do  so,  that  the  execu- 
tor of  the  will  may  sell  a  part  or  all  of  the  land  de- 
vised for  that  purpose,  where  there  is  no  devise 
over,'  and  where  an  estate  has  been  devised  in 
trust,  the  addition  of  the  words  "  for  her  and  her 
heirs'  sole  use  and  benefit,"  will  not  affect  the 
equitable  fee  devised.10 

§  2.  Ancient  rule  as  to  precatory  words. —  It  is  said 
by  the  Supreme  Judicial  Court  of  Massachusetts,  in 
the  case  of  Hess  v.  Singler,"   that  "  it  is  a  settled 

1  Shult  v.  Rambo,  57  Penn.  St.  149. 

» Thompson  v.  Swoope,  24  Penn.  St.  474. 

»  Batchelor  v.  Macon,  69  N.  C.  545;  Second  Re- 
formed Pres.  Church  v.  Disbrow,  25  Penn.  St.  219 ; 
Pennock's  Estate,  20  id.  268;  8.  C,  59  Am.  Dec. 
718. 

*  Burt  v.  Herron,  66  Penn.  St.  402. 

s  Kepple's  Appeal,  53  Penn.  St.  211;  Walker  v. 
Vincent,  19  id.  869;  Reifsnyder  v.  Hunter,  id.  369; 
McCollough's  Heirs  v.  Oilmore,  11  id.  370. 

•  Grant  v.  Carpenter,  8  R  I.  36.  That  an  estate 
for  life  has  been  limited  to  a  person  is  not  a  suffi- 
cient indication  of  intent  that  the  devisee  shall  have 
a  life  estate  only,  to  prevent  a  fee-simple  in  the 
same  land  being  given  to  him  by  subsequent  words, 
Gcycr  v.  Wentzel  (68  Penn.  St.  85.) 

1  Barnard  v.  Bailey,  2  Harr.  (Del.)  56. 
9  Van  Home  v.  Campbell,  100  N.  Y.  287. 
»  Hanna's  Appeal.  31  Penn.  St.  53. 
">  Korn  v.  Cutler,  26  Conn.  4. 
"114  Mass.  56,  59. 


doctrine  of  courts  of  chancery  that  a  devise  or  be- 
quest to  one  person,  accompanied  by  words  express- 
ing a  wish,  entreaty  or  recommendation  tbat  he  will 
apply  it  to  the  benefit  of  others,  may  be  held  to 
create  a  trust,  if  the  subjects  and  the  objects  are 
sufficiently  certain.  Some  of  the  earlier  English 
decisions  had  a  tendency  to  give  to  this  doctrine  the 
weight  of  an  arbitrary  rule  of  construction.  But 
by  the  latter  cases,  in  this  as  in  all  other  ques- 
tions of  the  interpretation  of  wills,  the  intention  of 
the  testator,  as  gathered  from  the  whole  will,  con- 
trols the  court.  In  order  to  create  a  trust  it 
must  appear  that  the  words  were  intended  by  the 
testator  to  be  imperative;  and  when  property  is 
given  absolutely  and  without  restriction,  a  trust  is 
not  to  be  lightly  imposed  upon  mere  words  of 
recommendation  and  confidence."19 

It  is  said  in  the  case  of  Pennock's  Estate,1'  that 
the  ancient  rule  is  fading  away  even  in  England ; 
tbat  the  disrelish  with  which  it  is  received  by  the 
legal  and  judicial  minds  of  that  country  may  be 
seen  in  the  doctrine  of  extreme  certainity  required 
as  to  the  subject  and  object  of  the  recommen- 
dation.14 

And  also  in  the  fact  that  it  is  degraded  into  the 
class  of  implied  or  constructive,  and  not  express 
trusts.1'  And  that  it  is  everywhere  regarded  as 
frustrating  the  will  of  the  testator.1'  Words  of  en- 
treaty or  recommendation  are  not  now  regarded  in 
England  as  creating  a  trust,  unless  on  the  whole 
tbey  ought  to  be  construed  as  imperative."  The 
rule  is  a  mere  artificial  one  that  is  to  be  strictly  lim- 
ited to  the  demands  of  authority.  It  looks  upon 
the  words  as  prima  facie  words  of  trust.1'  Yet  any 
words  or  expressions  are  eagerly  seized  hold  of  as 

"  See  Van  Duyne  v.  Van  Duyne,  14  N.  J.  Eq.  397 ; 
Spooner  v.  Lovejoy,  108  Mass.  529;  Warner  v. 
Bates,  98  id.  274,  277;  Pennock's  Estate,  20  Penn. 
St.  268;  8.  C,  59  Am.  Dec.  718:  Enightv.  Knight, 
3  Beav.  148,  172;  8.  C,  titbnom;  Knight  v.  Bough- 
ton,  11  CI.  &  Fin.  513;  Lambe  v.  Eames,  10  L.  R. 
Eq.  267;  S.  C,  6  L.  R.  Ch.  597. 

13  20  Penn.  St.  268;  S.  C,  59  Am.  Dec.  718,  723. 

14  Harland  v.  Trigg,  1  Bro.  C.  C.  142;  Tibbits  v. 
Tibbits,  19  Ves.  664;  Wright  v.  Atkyns,  1  Ves.  & 
B.  313;  8.  C,  Turn.  &  R.  157;  Ex  parte  Payne,  2 
You.  &  C.  636. 

"  Hill  v.  Bishop  of  London,  1  Atk.  619;  Jeremy 
Eq.  Jur.  99;  Lewin  Trusts,  66;  2  Rop.  Leg.  380, 
etc.;  2  Story  Eq.  Jur.,  §  1074. 

"  Meredith  v.  Heneage,  1  Sim.  551 ;  Sale  v.  Moore, 
id.  540;  Wright  v.  Atkins,  1  Ves.  &  B.  315;  2 
Story  Eq.  Jur.,  §§  1069-1074. 

"  Macnamara  v.  Jones,  1  Bro.  C.  C.  481 ;  Meggi- 
son  v.  Moore,  2  Ves.  Jr.  682 ;  2  Spence  Eq.  Jur.  65. 

'•  Podmore  v.  Gunning,  7  Sim.  665;  Berkley  v. 
Ryder,  2  Ves.  Sr.  533 ;  Worsley  v.  Granville,  id.  885. 
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indications  of  s  contrary  intent.1  Where  it  is  ap- 
parent that  the  kindness  or  justice  or  discretion  of 
the  devisee  is  relied  on  no  trust  aim.*  And  if  it 
can  be  implied  from  the  words  that  a  discretion  is 
left  to  withdraw  any  part  of  the  subject  of  the  de- 
vise from  the  object  of  the  wish  or  bequest,  or  to 
apply  it  to  the  use  of  the  devisee,  no  trust  is 
created.'  There  is  no  American  case  wherein  the 
antiquated  English  rule  has  been  adopted.4 

§  3.  Rule  of  the  American  courts  —  Jackum  v.  Bull. 
—  In  this  case  of  Van  Home  v.  Campbell*  the  court 
says  that  the  States  upon  this  question  are  equally  uni- 
form. Ide  v.  Ide,4  decided  in  1809  by  Chief  Justice 
Parsons,  is  perhaps  the  earliest  case  in  the  country 
upon  the  subject.  The  action  was  ejectment.  In 
that  case  the  testator  devised  real  estate  to  his  son 
P.,  his  heirs  and  assigns  forever,  and  also  be- 
queathed to  him  personal  estate  in  words  denoting 
an  absolute  interest,  and  in  a  subsequent  clause  de- 
clared, and  further,  it  is  my  will,  that  if  my  son  P. 
shall  die  and  leave  no  lawful  issue,  what  estate  he 
shall  leave,  to  be  divided  between  my  son  J.  and 
my  grandson  N.,  etc.  P.  conveyed  the  land  in  his 
lifetime  and  died  leaving  no  Issue.  The  court  held 
that  the  limitation  over  was  void  for  repugnancy  to 
the  disposing  power,  and  on  that  ground  decided 
the  case  for  the  plaintiff,  making  no  reference  to  the 
fact  that  P.  had  exercised  the  power  by  a  convey- 

1  Knight  v.  Knight,  3  Beav.  172 ;  Harland  v. 
Trigg,  1  Bro.  C.  C.  143;  Shaw  v.  Lawless,  5  CI.  & 
Fin.  147,  153;  Foley  v.  Parry,  2  Myl.  &  K.  144; 
White  v.  Brigga,  15  Sim.  83,  300;  Meredith  v. 
Heneage,  1  id.  550,  553. 

•Knight  v.  Knight,  3  Beav.  148,  172.  176;  Cur- 
tiss  v.  Rippon,  5  Madd.  484 ;  Pope  v.  Pope,  10  Sim. 
1,  Bardswell  v.  Bardswell,  0  id.  819;  Young  v. 
Martin,  2  You.  &  C.  (N.  S.)  482,  590;  Malim  v. 
Keighley,  2  Vea.  Jr.  580,  583. 

*  Flint  v.  Hughes,  6  Beav.  342;  Knight  v.  Knight, 
3  id.  173,  174;  Sprange  v.  Barnhard,  2  Bro.  C.  C. 
585 ;  Wynne  v.  Hawkins,  1  id.  179 ;  Bland  v.  Bland, 
2  Cos.  354;  Eade  v.  Eade,  5  Madd.  121;  Lechraere 
v,  Lavie,  2  Myl.  &  K.  201 ;  Pope  v.  Pope,  10  Sim. 
5;  Horwood  v.  West,  1  Sim.  &  S.  380;  Pushman  v. 
Filliter,  3  Ves.  Jr.  7. 

4  As  to  that  rule,  see  Coate's  Appeal,  3  Penn.  St. 
129,  131;  Flint  v.  Hughes,  6  Beav.  342;  Sprange  v. 
Barnhard,  2  Bro.  C.  C.  585 ;  Wynne  v.  Hawkins,  1 
id.  179;  Bland  v.  Bland,  2  Cox,  354;  Williams  v. 
Williams,  5  Eng.  L.  &  Eq.  49;  Eade  v.  Eade,  5 
Madd.  118;  White  v.  Brigga,  15  Sim.  33;  Meredith 
v.  Heneage,  1  id.  542 ;  Pushman  v.  Filliter,  8  Yes. 
Jr.  7 ;  Ex  parte  Payne,  2  You.  &  C.  636. 

8 100  N.  Y.  287. 

4  5  Mass.  500. 


ance.  The  power  of  disposition  was  held  to  be  im- 
plied from  the  words  "what estate  he  shall  leave." 
Melson  v.  Doe,1  decided  by  the  Supreme  Court 
of  Virginia,  in  1833,  was  a  case  where  a  testator  de- 
vised land  to  his  son  W.  and  his  heirs,  and  if  he 
should  die  without  a  son,  and  not  sell  the  |and, 
then  to  the  testator's  son  Q.  It  was  held,  as  stated 
in  the  head  note,  that  the  devise  gave  W.  absolute 
power  to  sell  a  fee-simple,  and,  therefore,  whether  he 
sold  or  not,  he  took  a  fee-simple,  and  the  devise  over 
was  void.  The  same  principle  was  declared  in  a  prior 
case,8  in  the  same  State  where  the  power  of  dispo- 
sition was  held  to  be  implied  from  the  words,  "  so 
much  of  the  estate  as  may  remain  undisposed,  ot." 
Cook  v.  Walker*  involved  the  construction  of  a 
marriage  settlement  of  real  and  personal  property 
which  provides  for  the  devolution  of  the  property 
if  the  wife  "  should  die  intestate,  without  making 
any  disposition,"  etc.  Lumpkin,  J.,  in  delivering 
the  opinion  of  court,  said:  "  We  hold  it  to  be  an 
incontrovertible  rule,  that  whenever  an  estate  is 
given  in  Georgia,  either  by  deed  or  will,  to  a  person, 
generally  or  indefinitely,  with  an  unlimited  power 
of  dispensation  annexed,  it  invariably  vests  an  ab- 
solute fee  in  the  first  taker,  and  'that  neither  a  re- 
mainder nor  an  executory  devise  can  be  limited  on 
such  an  estate."  The  cases  of  Flynn  v.  Davis"  and 
McRea's  Administrators  v.  Means"  declare  the  same 
rule.  In  Pickering  v.  Landon"  it  was  held  that  a 
gift  over  of  real  and  personal  estate,  of  "  what  re- 
mains "  on  the  death  of  the  first  taker,  was  void; 
and  in  Ramsdell  v.  Ramsdell1'  it  was  declared  that 
the  doctrine  of  Jackson  v.  Bull14  was  settled  law. 
The  doctrine  that  an  absolute  power  of  disposi- 
tion in  the  first  taker  was  fatal  to  a  limitation  over 
and  was  also  declared  by  the  court  of  North  Caro- 
lina," and  also  by  the  courts  of  Tennessee  in  two 
cases,  Williams  v.  Jones14  and  Davis  v.  Richard- 
son." After  a  somewhat  diligent  examination  I 
have  been  unable  to  find  any  decision  in  any  court 
in  this  country  adverse  to  the  doctrine  declared  in 
Jackson  v.  Bull,18  and  I  think  it  may  safely  be 
affirmed  that  the  doctrine  of  that  case  is  the  settled 
law  of  the  American  courts. 


1 4  Leigh,  408. 

4  Biddick  v.  Cohoon,  4  Rand.  547. 

'  15  Ga.  459. 

'•  18  Ala.  132. 

"  24  Ala.  850. 

"  22  Me.  413. 

"  21  Me.  288. 

14 10  Johns.  19;  S.  C,  6  Am.  Dec.  821. 

14 1  Jones  (N.  C),  463. 

14  2  Swan.  (Tenn.)  620. 

"  10  Yerg.  (Tenn.)  290. 

'•  10  Johns.  19;  8.  C,  6  Am.  Dec.  821 


Digitized  by ' 


gle 


THE  ALBANY  LAW  JOURNAL. 


335 


§  4.  Same  —  Doctrine  of  Smith  v.  Dell.  —  In  the 
case  of  Smith  v.  Bell1  a  testator  gave  a  legacy  to 
his  wife  'Ho  and  for  her  own  use  and  benefit  and 
disposal  absolutely,  and  the  remainder  of  said  es- 
tate, after  her  decease,  to  be  for  the  use  of  the  tes- 
tator's son,"  the  court  held  that  the  latter  clause 
qualified  the  former,  and  showed  the  wife  only  took 
a  life  estate.  In  construing  the  language  of  the  de- 
vise, Chief  Justice  Marshal,  after  observing  that  the 
operation  of  the  words  "  to  and  for  her  own  use  and 
benefit  and  disposal  absolutely,''  annexed  to  the  be- 
quest, standing  alone,  could  not  be  questioned, 
said:  "But  suppose  the  testator  had  added  the 
words  '  during  her  natural  life, '  these  words  would 
have  restrained  those  which  preceded  them,  and 
have  limited  the  use  and  benefit  and  the  absolute 
disposal  given  by  the  prior  words,  to  the  use  and 
benefit  and  to  a  disposal  for  the  life  of  the  wife. 
The  words  then  are  susceptible  of  such  limitation. 
It  may  be  imposed  on  them  by  other  words.  Even 
the  word3  "disposal  absolutely"  may  have  their 
character  qualified  by  restraining  words  connected 
with  and  explaining  them  to  mean  such  absolute 
disposal  as  a  tenant  for  life  may  make.  " 

The  doctrine  of  Smith  v.  Bell  has  not  met  with 
the  approval  of  the  courts,  being  doubted  in  Massa- 
chusetts,' questioned  in  New  York'  and  denied  in 
Maine.'  The  Supreme  Judicial  Court  of  Massachu- 
setts say  that  the  authurity  of  this  decision  is  some- 
what impaired  by  the  circumstance  that  no  counsel 
were  heard  on  behalf  of  the  party  against  whom  it 
was  made,  and  that  the  attention  of  the  court  does 
not  seem  to  have  been  drawn  to  the  authorities  in 
favor  of  the  opposite  conclusion;  that  the  decision 
is  made  to  rest  upon  the  fact  that  the  remainder 
was  the  only  special  provision  made  by  the  will  for 
the  testator's  only  child,  and  that  there  were  no 
words  directly  extending  the  wife's  interest  beyond 
her  life.* 

§  5.  \Provi»ion  for  disposal  by  will  doet  not  reduce 
estate.  —  In  Spooner  v.  Lovejoy*  the  testator  pro- 
vided as  follows:  "I  give,  bequeath  and  devise  all 
the  rest,  residue  and  remainder  of  my  property  and 
estate,  whether  real,  personal  or  mixed,  to  my  be- 

'31U.  S.  68;  bk.  8  (L.  ed.)  822;  followed  in 
Brant  v.  Virginia  Coal  &  Iron  Co.,  93  U.  8. 326, 333; 
bk.  23  (L.  ed.),  927,  928;  S.C.,  16  Am.  L.  Reg.  403. 

•See  Gifford  v.  Choate,  100  Mass.  343,  846;  Al- 
bee  v.  Carpenter,  66  id.  382,  383 ;  Homer  v.  Shelton, 
43  id.  194,  199,  201. 

'  See  Campbell   v.  Beaumont,  91  N.  Y.  465,  469. 

*See  Copeland  v.  Barron,  72  Me.  206;  S.  C,  89 
Am.  Rep.  318,  319,  note. 

'Gifford  v.  Choate,  100  Mass.  843,  846.  See 
Campbell  v.  Beaumont,  91  N.  Y.  464,  468. 

•  108  Mass.  329,  333. 


loved  wife,  Elizabeth,  Elliot  Spooner,  principal  and 
income,  to  her  own  use,  and  to  be  disposed  of  at 
her  decease  according  to  the  terms  of  any  will  or 
testamentary  document  that  she  may  leave,"  the 
court  held  that  the  provision  allowing  her  to  dis- 
pose of  the  property  by  her  last  will  would  not  re- 
duce her  estate  under  the  general  bequest  to  a  mere 
life  estate.1  In  the  latter  case  a  tenant  in  fee-sim- 
ple devised  land  to  his  wife,  her  heirs  and  assigns, 
forever,  "  with  the  intention  that  she  may  enjoy 
the  same  during  her  life,  and  by  her  will  dispose  of 
the  same  as  she  thinks  proper."  The  court  held 
that  the  wife  took  a  fee,  though  in  the  latter  part  of 
the  will  the  devisor  limited  lands  in  fee  by  using 
the  words  "  heirs  and  assigns  forever,"  without  any 
additional  words." 

§  6.  "  To  her  sole  use,  benefit  and  disposal"  carry 
fee.  —  In  Davis  v.  Mailey'  a  testator  gave  to  his 
wife  all  his  real  and  personal  estate,  "to  her  sole 
use,  benefit  and  disposal;"  and  provided  that 
"  whatever  may  be  left  of  my  estate,  if  any,  she  may 
by  will  or  otherwise  give  to  those  of  my  heirs  that 
she  may  think  best,  she  knowing  my  mind  on  that 
subject.  I  am  willing  to  leave  the  matter  entirely 
with  her,  feeling  satisfied  that  she  will  do  as  I  have 
requested  ber  to  do  in  the  matter."  The  court  held 
that  the  wife  took  all  the  estate  which  the  testator 
could  devise,  with  the  absolute  right  of  disposing 
of  it  as  she  saw  fit. 

§  7.  "Unfettered  and  unlimited"  preclude  trust. — 
In  the  case  of  Meredith  v.  Eeneage'  a  devise  of  a 
testator's  estate  to  his  wife,  "  unfettered  and  unlim- 
ited, in  full  confidence,  and  with  the  firmest  per- 
suasion that,  in  her  future  disposition  and  distribu- 
tion thereof,  she  will  distinguish  the  heirs  of  my 
late  father,  by  devising  and  bequeathing  the  whole 
of  my  said  estate,  together  and  entire,  to  such  of 
my  said  father's  heirs  as  she  may  think  best  deserves 
her  preference,"  was  held  by  the  House  of  Lords, 
upon  the  advice  of  Lord  Eldon  and  Lord  Rosedale, 
not  to  create  a  trust,  because  the  words  "  unfettered 
and  unlimited"  precluded  the  inference  of  such  an 
intention.  Jambs  M.  Kerr. 

68  Broad  Street,  New  York  City. 


Defendant  was  on  trial  for  an  assault  committed 
by  him  on  his  mother-in-law.  The  prosecuting  at- 
torney announced  that  his  evidence  was  closed. 
"Why,"  said  the  judge  to  him,  "you  haven't 
called  the  mother-in-law."  "  We  expect  to  pro- 
duce her,  your  honor,"  interposed  counsel  for  the 
defense,  "as  a  mitigating  circumstance." 


•  '  Citing  Doe,  d.   Herbert,  v.  Thomas,  3  Ad.  & 
123;  S.  C,  30Eng.  C.  L.  77. 

•  134  Mass.  588. 

•  1  Sim.  542. 
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BUILDERS  OF  LAW  DURING  QUEEN  VIC- 
TORIA'S REIGN- 

.  Sir  Robert  Phillimore. 

ON  the  same  day  that  Sir  George  Jessel  died,  an- 
other eminent  judge,  another  master  builder  of 
our  law,  was  taking  farewell  of  the  bar  and  quitting 
the  bench  which  he  had  adorned  for  si  x-and  twenty 
years.  The  retiring  judge  was  Sir  Robert  Philli- 
more, the  last  judgi-  of  the  old  Admiralty  Court, 
and  a  jurist  of  world-wide  renown. 

There  rolls  the  sea  where  grew  the  tree, 
Oh!  earth,  what  changes  thou  hast  seen; 
There  where  the  long  street  roars  hath  been 
The  stillness  of  the  central  sea. 

So  sings  the  late  laureate;  but  no  less  wonderful 
than  the  changes  of  the  earth's  face  have  been  the 
changes  of  the  "old  order  yielding  place  to  new." 
Few  men  have  witnessed  more  of  such  changes  than 
Sir  Robert  Phillimore,  and  in  many  that  he  saw  he 
bore  a  leading  part. 

The  old  Court  of  Admiralty,  whose  jurisdiction 
he  inherited,  reaches  back  to  the  reign  of  our  Eng- 
lish Justinian,  Edward  I.  It  wag  then  the  Court  of 
the  Lord  lligh  Admiral  of  England,  and  was  held 
on  shipboard  in  a  summary  way,  veto  letato.  It 
seems  to  have  been  first  established  in  a  more  per- 
manent fashion  by  Edward  III,  for  the  trial,  in  ac- 
cordance with  the  laws  of  Oleron  and  the  procedure 
of  the  civil  law,  of  all  matters  relating  to  merchants 
and  mariners  which  happened  on  the  high  seas. 
The  sittings  of  the  court  were  originally  held  within 
the  ebb  and  flow  of  the  tide,  in  the  time  of  Henry 
IV  at  a  wharf  in  Soulhwark,  and  in  the  time  of 
Henry  VIII,  at  Horton's  Quay,  near  London  Bridge. 

In  1597,  part  of  the  church  of  St.  Margaret-on- 
the-Hill  was  used,  as  Stow  in  his  survey  tells  us, 
for  this  purpose,  and  here  it  was  that  on  the  17th  of 
March,  1883,  Pepys  attended  the  sittings  of  the 
court.  He  enters  in  his  diary  for  that  day:  "To 
St.  Margaret's  Hill  in  Southwark,  where  the  judge 
of  the  admiralty  come,  and  the  rest  of  the  doctors 
of  the  civil  law,  and  some  other  commissioners, 
whose  commission  of  Oyer  and  Terminer  was  read, 
and  then  the  charge  given  by  Dr.  Exton  (the  then 
dean  of  arches  and  judge  of  the  Admiralty  Court), 
which  methought  was  somewhat  dull,  though  he 
would  seem  to  intend  it  to  be  very  rhetorical,  say- 
ing that  justice  had  two  wings,  one  of  which  spread 
itself  over  the  land,  and  the  other  over  the  water, 
which  was  this  Admiralty  Court.  I  perceive  that 
this  court  is  yet  but  in  its  infancy,  and  their  design 
and  consultation  was — I  could  overhear  them  — 
how  to  proceed  with  the  most  solemnity  and  spend 
time,  there  being  only  two  businesses  to  do,  which  of 
themselves  could  not  spend  much  time.'' 

Readers  of  Chaucer  will  doubtless  remember  the 
"Serjeant  of  the  law,  both  ware  and  wise,"  of  the 
•'Canterbury  Tales,"  and  Chaucer's  sly  hit  at  the 


bustling  bigwig  of  his  time,  who,  busy  as  he  « as, 

yet 

Seemed  busier  than  he  was. 

Shrewd  Mr.  Pepys,  who  was  in  the  navy  office, 
and  knew  more  about  maritime  matters  than  any- 
body else,  was  quite  right.  The  court  was  only  in 
its  infancy.  Its  ''two  businesses"  were  soon  to 
multiply,  as  our  commerce  and  our  empire  grew, 
into  scores  and  hundreds —  the  rivulet  to  become  a 
mighty  stream  —  and  this  in  spite  of  the  jealousy 
of  the  common  lawyers,  who  did  their  best  to 
thwart  and  circumscribe  the  jurisdiction  of  the 
court.  It  finally  established  its  local  habitation  at 
Doctors'  Commons,  under  the  shadow  of  St.  Paul's. 
There,  in  the  old  Doctors'  Commons,  says  a  writer 
in  the  Time*,  existed,  forty  or  fifty  years  ago.  a  sub- 
division of  forensic  labour  aud  judicial  rewards 
which  is  now  nearly  forgotten.  The  main  stream 
of  legal  business  flowed,  of  course,  through  the 
inns  of  court,  the  circuits  and  Westminister  Hall. 
But  there  were  also  quiet  backwaters  not  to  be  de- 
spised by  patient  anglers,  known  as  the  College  of 
Advocates,  the  Admiralty,  Arches  and  Prerogative 
Courts,  and  the  Chancery  Courts  of  the  Bishops. 
The  career  of  an  ordinary  barrister  was  then  much 
what  it  is  now.  He  ate,  as  he  still  cats,  his  dinners 
in  the  hall  of  his  inn.  He  read  in  his  chambers, 
was  called  to  the  bar,  went  circuit  and  sessions,  fre- 
quented the  courts,  and  perhaps  at  last  sat  upon  the 
bench.  The  alternative  career  which  existed  when 
Sir  Robert  Phillimore  entered  upon  practice  l>egan 
by  a  course  of  study  at  Oxford  or  Cambridge,  end- 
ing with  a  decree  in  law.  The  young  civilian  was 
then  capable  of  being  admitted  on  the  fiat  of  the 
Archbishop  of  Canterbury  to  the  College  of  Advo- 
cates at  Doctors'  Commons,  hard  by  St.  Paul's 
Cathedral.  Thereupon,  after  his  year  of  silence,  he 
was  allowed  to  appear  as  an  advocate  in  all  the 
courts  which  administered  the  civil  and  canon  law ; 
that  is  to  say,  the  courts  having  jurisdiction  in  mat- 
ters testamentary,  matrimonial,  maritime  and  ec- 
clesiastical. In  these  courts  his  right  of  audience 
was  exclusive,  and  he  was  instructed,  not  by  solici- 
tors or  attorneys,  but  by  a  close  body  of  proctors. 
The  doctors  and  proctors  formed  in  the  good  old  days 
a  happy  family  party.  Readers  of  "  David  Copper- 
field  "  will  remember  how  when  Mr.  Splenlow,  the 
proctor,  was  driving  his  newly-articled  pupil  down 
to  Norwood  to  spend  the  day,  that  memorable  day 
when  David  was  forever  enslaved  by  the  curls  and 
blushes  of  the  enchanting  Dora,  the  suid  Mr.  Spen- 
low  descanted  on  "  The  Commons  "  and  its  advan- 
tages. 

"I  asked   Mr.   Spenlow  " — it  is  David   who  is 

speaking —  "  what  he  considered  the  best  sort  «>f 

professional  business?     He  replied,  that  a  good  case 

of  a  disputed  will,  where  there  was  a  neat  little  estate 

Diqitized  byVjOOx  Lv_ 


THE  ALBANY  LAW  JOURNAL. 


337 


of  £30,000  or  £40,000,  was,  perhaps,  the  best  of  all. 
In  such  a  case,  he  said,  not  only  were  there  very 
pretty  pickings,  in  the  way  of  arguments  at  every 
stage  of  the  proceedings,  and  mountains  upon 
mountains  of  evidence  on  interrogatory  and  counter- 
interrogatory  (to  say  nothing  of  an  appeal  lying  first 
to  the  delegates  and  then  to  the  Lords) ;  hut,  the 
costs  being  pretty  sure  to  come  out  of  the  estate  at 
last,  both  sides  went  at  it  in  a  lively  and  spirited 
manner,  and  expense  was  uo  consideration.  Then  he 
launched  into  a  general  eulogium  on  the  Commons. 
What  was  to  be  particularly  admired  (he  said)  in  the 
Commons  was  its  compactness.  It  was  the  most 
conveniently  organized  place  in  the  world.  It  was 
the  complete  idea  of  snugness.  It  lay  in  a  nutshell. 
For  example,  you  brought  a  divorce  case  or  a  resti- 
tution case  into  the  consistory.  Very  good.  You 
tried  it  in  the  consistory.  You  made  a  quiet  little 
round  game  of  it,  among  a  family  group,  and  you 
played  it  out  at  leisure.  Suppose  you  were  not 
satisfied  with  the  consistory,  what  did  you  do  then? 
Why  you  went  into  the  arches.  What  was  the 
arches?  The  same  court,  in  the  same  room,  with 
the  same  bar,  and  the  same  practitioners,  but  an- 
other judge,  for  there  the  consistory  judge  could 
plead  nny  court  day  as  an  advocate.  Well,  you 
played  your  round  game  out  again.  Still  you  were 
not  satisfied.  Very  good.  What  did  you  do  then? 
Why,  you  went  to  the  delegates.  Who  were  the 
delegates?  Why,  the  ecclesiastical  delegates  were 
the  advocates  without  any  business,  who  had 
looked  on  at  the  round  game  when  it  was  playing 
in  both  courts,  and  had  seen  the  cards  shuffled,  and 
cut.  and  played,  and  had  talked  to  all  the  players 
about  it,  and  now  came  fresh  as  judges  to  settle  the 
matter  to  the  satisfaction  of  everybody  1  Discon- 
tented people  migh  t  talk  of  corruption  in  the  Com- 
mons, closeness  in  the  Commons,  and  the  necessity 
of  reforming  the  Commons,  said  Mr.  Splenlow, 
solemnly,  in  conclusion,  hut  when  the  price  of  wheat 
pur  bushel  had  been  highest,  the  Commons  had 
been  busiest,  and  a  man  might  lay  bis  hand  npon 
his  heart,  and  say  this  to  the  whole  world, '  Touch 
the  Commons  and  down  comes  the  country.'  " 

Beware  of  prophesying.  The  family  party  was 
broken  up  ami  the  round  game  spoilt  by  a  series  of 
acts,  beginning  with  the  Probate  Act  of  1857,  and 
ending  ending  with  the  Judicature  Acts,  and  the 
country  still  lives  and  thrives. 

The  college,  eulogized  so  highly  by  Mr.  Splenlow, 
was  last  rebuilt  in  1672.  It  contained  a  dining 
hall,  a  garden,  a  fine  library  of  civil  and  canon  law, 
a  quadrangle  formed  by  the  chambers  and  resi- 
dences of  the  doctor*,  and  a  handsome  court  where 
the  scarlet-robed  advocates  sat  in  a  raised  semi- 
circle, the  judge,  prirnvs  inter  pare*,  in  the  midst  of 


them,  while  the  fur-tippeted  proctors  occupied  a 
table  below. 

It  was  to  this  court  sitting  at  Doctors'  Commons 
that  Robert  Phillimore  was  admitted  as  an  advocate 
in  the  year  1830.  Heine  remarks  somewhere  that 
the  most  important  thing  in  life  is  to  select  your 
parents  wisely,  and  this  Phillimore  may  be  said  to 
have  done.  His  father,  Joseph  Phillimore,  of  Ship- 
lake  House,  Henley-on-Thames,  was  a  distinguished 
civilian  and  writer,  so  was  John  Phillimore.  Bal- 
lantine  says  he  made  the  ablest  speech  he  ever  heard 
at  the  bar.  Law  and  letters  ran  in  the  blood  of  the 
race,  and  Westminister  and  Christ  Church  added 
fine  scholarship  to  these  natural  aptitudes.  Once 
admitted  an  advocate  at  Doctors'  Commons  he  rose 
rapidly.  He  had  that  genius  which  Buffon  defines 
as  the  capacity  for  taking  pains,  great  legal  learning 
and  a  gift  of  facile  oratory  to  set  it  off  to  the  great- 
est advantage.  He  was  soon  engaged  in  all  the 
most  important  cases  in  the  Admiralty,  Probate  and 
Divorce  Courts,  and  succeeded  to  the  offices,  one 
after  another,  of  master  of  the  faculties,  commissary 
of  the  deans  and  chapters  of  St.  Paul's  aud  West- 
minister, official  to  the  archdeaconries  of  Middlesex 
and  London,  and  chancellor  of  the  diocese  of 
Chichester  and  Salisbury. 

In   1853   he  entered  Parliament  as  member  for 
Tavistock.     He  called  himself  that  comprehensive 
thing,  a  liberal-conservative,  whose  creed  is  in  the 
motto : 
Be  not  the  first  to  leave  the  old,  nor  the  last  to  join  the  new. 

The  Duke  of  Wellington's  advice  for  speaking  in 
the  Mouse  of  Commons  was,  "Say  what  you  have 
to  say,  don't  quote  Latin,  and  sit  down."  Philli- 
more followed  this  "rugged  maxim  hewn  from 
life."  He  spoke  on  subjects  which  he  understood, 
and  only  when  he  had  something  to  say.  and  as  a 
result  he  wou  the  ear  of  the  House.  The  most 
burning  question  with  which  he  had  to  do  was  that 
of  church  rates.  As  a  staunch  churchman  he 
roundly  declared  that  there  was  no  legal  right  in  the 
kingdom  more  ancient  or  more  certain  than  that  of 
the  church  to  levy  a  rate  for  maintaining  the  fabric 
of  the  church,  and  providing  for  the  decent  order 
of  the  services ;  but,  as  a  Liberal,  he  saw  that  the 
perpetuation,  of  church  rates  had  become  impossible 
—  an  anachronism  —  and  he  wisely  recommended 
the  surrender  of  them  in  the  interests  of  the  church 
and  of  peace.  The  speech  in  which  he  argued  for 
their  abolition  is  an  extremely  able  one,  lucid,  tem- 
perate, learned  —  a  sort  of  speech  that  we  might 
look  for  in  vain  in  the  Parliament  of  to-day.  He 
helped  too,  to  amend  the  law  with  respect  to 
simony  "one  of  those  tears,"  as  he  calls  it,  "  which 
the  enemy  sowed  early  in  the  church."  But,  from  a 
legal  point  of  view,  the  most  useful  of  his  reforms  was 

the  act  which,   with  Brougham's  help,   he  passed 
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for  the  introduction  of  vied  voce  evidence  into  the 
Admiralty  Court.  The  "  little  act"  worked  a  total 
and  most  wholesome  change  in  the  whole  pro- 
cedure. 

"  Truth,"  as  Charles  Keade  says  in  the  "  Cloister 
and  the  Hearth,"  and  as  Mr.  Justice  Matthew  once 
said,  "will  leak  out,  even  in  an  affidavit,"  but,  as 
a  rule,  nothing  could  be  better  designated  to  dis- 
guise the  truth  than  what  Lord  Davey  one  described 
as  the  "flowery  affidavit  that  emanates  from  Lin- 
coln's Inn."  If  the  Judicature  Acts  had  done 
nothing  else  they  would  have  justified  themselves 
by  abolishing  trial  by  affidavit  in  chancery  in 
favour  of  vitd  voce  evidence.  Yet,  among  all  these 
professional  and  political  avocations,  Phillimore 
found  time  to  edit  Burns'  Ecclesiastical  Law,  and 
to  write  two  monumental  works  of  his  own  —  his 
International  Law  and  his  Ecclesiastical  Law,  to 
say  nothing  of  his  Life  of  Lord  Lyttleton,  and  his 
translation  of  Lessing's  Laocoon.  Verily  there  were 
giants  in  those  days.  In  1855  Phillimore  became 
judge  of  the  Cinque  Ports  tod  queen's  counsel,  then 
advocate-general  in  admiralty  and  queen's  advocate, 
an  office  which  took  precedence  of  that  of  attorney- 
general.  The  same  year  he  was  knighted,  and  we 
have  Lord  Westbury  writing  to  him  playfully: 

"  My  Dkar  Sir  Robert. —  As  I  have  just  had  the 
honour  of  affixing  the  Great  Seal  to  the  Patent  con- 
ferring upon  you  the  most  ancient  and  the  greatest 
distinction  of  knighthood,  I  desire  to  be  the  first 
to  offer  to  yourself  and  Lady  Phillimore  my  sincere 
congratulations.  I  think  the  Queen  should  have 
given  me  authority  to  dub  you  personally,  to  give 
you  the  accolade,  and  admonish  you  to  be  faithful, 
true  and  valiant.     In  one  sense  I  rejoice  to  be  able 

to  say : 

Tvtas  my  blade 
That  knighthood  on  tby  shoulders  laid. 

Whence  comes  that  quotation,  most  doughty 
knight?  Remember,  this  is  only  the  first  step  in 
the  ladder  of  dignity.  Excelsior  be  thy  cry,  and 
let  the  name  of  Robert  Phillimore  be  added  to  the 
Peers  of  England.  Adieu,  '  sweet  knight,'  with  my 
kind  regards. 

"  Yours  sincerely, 

"Westbdrt." 

He  goes  on  to  add :  "I  hope  you  are  by  this  time 
perfectly  at  home  in  your  new  office.  Do  not  be 
too  anxious  or  >  too  zealous  at  first.  Tally  rand's 
'  point  de  zele'  is  a  most  useful  maxim.  Eschew 
long  opinions  and  much-reasoned  opinions  —  the 
authorities  in  office  desire  little  beyond  a  clear  defi- 
nite rule  of  action  "  It  is  a  perilous  thing  to  be  the 
advisor  of  a  government  on  points  of  international 
law  at  great  crises,  but  Phillimore  amply  justified 
his  selection,  and  it  will  not  soon  be  forgotten  how, 
by  the  wisdom  of  his  counsels,  he  averted  a  struggle 
which,  under  any  circumstances  and  in  any  result, 


must,  as  the  attorney-general  said  on  his  retirement, 
have  been  disastrous  to  the  country." 

When  Dr.  Lushington  retired,  in  1867,  everything 
pointed  out  Sir  Robert  Phillimore  as  his  successor, 
and  for  twenty-six  years  he  worthily  filled  the  seat 
of  Lushington  and  of  Stowell,  adding  fresh  honour 
to  it  by  his  learning,  his  dignity,  his  patience  and 
his  courtesy,  which  was  no  conventional  or  calcu- 
lated courtesy,  but  the  effluence  of  a  genuine  kind- 
ness of  heart. 

Sir  Robert  Phillimore  married,  in  1844,  a  daugh- 
ter of  Mr.  Denison,  of  Ossington  Hall.  His  town 
residence  was  at  No.  5  Arlington  street,  on  the  east 
or  non-ministerial  side,  the  very  house,  curiously, 
which  had  been  for  so  many  years  the  abode  of 
Horace  Walpole.  It  was'  while  sitting  in  the 
drawing-room  of  this  very  house,  not  much  more 
than  a  century  ago,  one  Sunday  evening,  that  I 
heard,  says  Walpole,  a  loud  cry  of  "  stop  thief."  "  A 
highway  man  had  attacked  a  postchaise  in  Piccadilly 
within  fifty  yards  of  this  house.  The  fellow  was 
pursued,  rode  over  the  watchman,  almost  killed 
him  and  escaped."    A  highwayman  in  Piccadilly! 

Many  well-known  ecclesiastical  cases  came  before 
Sir  Robert  Phillimore  —  Elphinstone  v.  Purchase, 
Sheppard  v.  Bcnnet,  Boyd  v.  Philpotts,  the  Colenso 
case.  We  need  not  dig  up  these  happily  dead  and 
buried  controversies  —  whether  a  Wesleyan  minis- 
ter is  or  is  not  entitled  to  have  himself  described 
as  "  Revd."  on  a  tombstone  (Kcet  v.  Smith.  33  L.  T. 
Rep.  794;  1  P.  Div.  73);  or  a  man  is  to  be  refused 
the  Sacrament  as  a  "  notorous  evil  liver  "  because 
he  is  not  "  sound "  on  the  subject  of  the  devil 
(Jenkins  v.  Cook,  34  L.  T.  Rep.  1;  IP.  Div.  80); 
or  a  clergyman  is  to  be  criminally  proceeded  against 
for  remaining  too  long  on  his  knees  (Martin  v. 
Mackonochie,  82  L.  T.  Rep.  563;  L.  Rep.  2  Ad.  & 
Ecc.  41).  We  are  entering  happily  now  on  an  era 
of  broader  religious  thought,  whatever  our  present 
sins  and  shortcomings  may  be.  The  judgment  in 
Martin  v.  Mackonochie  must,  however,  be  admitted 
to  be  a  marvel  of  research  and  erudition.  It  occu- 
pies 125  pages  of  the  Law  Reports.  It  defines,  by 
the  way,  what  all  do  not  know  —  the  difference  be- 
tween a  "  rite  "  and  a  "  ceremony."  A  "  rite  " 
consists  in  services  expressed  in  words;  a  "cere- 
mony "  in  gestures  or  acts  preceding,  accompany- 
ing or  following  the  utterance  of  those  words.  A 
very  important  question  of  marriage  law  came  be- 
fore him  in  Sottomayer  v.  De  Barros  (L.  Rep.,  3  P. 
Div.  1),  in  which  the  Court  of  Appeal  ultimately 
decided  that  the  law  of  the  domicil  governs  the 
capacity  to  enter  into  the  contract  of  marriage  as  it 
does  into  any  other  contract.  Baker  v.  Baker  (42 
L.  T.  Rep.  542;  6  P.  Div.  142)  is  noticeable,  too, 
deciding  that  the  lunacy  of  a  husband  or  wife  is 
not  a  bar  to  a  suit  by  the  committee  for  the  dis- 
Digitized  by  L^OOgLe 


THE  ALBANY  LAW  JOURNAL. 


389 


solution  of  the  lunatic's  marriage.  But  it  is  iu  his 
admiralty  decisions  that  Sir  Robert  Phillimore's 
most  solid  and  tasting  contributions  to  English  law 
will  be  found,  as  in  The  Halley  (17  L.  T.  Rep.  829; 
L.  Rep.  2  Ad.  &  Ecc.  3),  in  which  he  discusses 
the  obligation  ex  delicto  of  Roman  law,  in  relation 
to  collisions  at  sea  between  a  British  and  a  foreign 
ship,  and  the  applicability  of  the  lex  fori  or  the  lex 
loci,  or  The  City  of  Mecca  (44  L.  T.  Rep.  750;  5  P. 
Div.  28),  that  the  admiralty  hud  jurisdiction  to  enter- 
tain an  action  in  rem  to  enforce  a  judgment  obtained 
against  a  ship  in  a  tribunal  of  commerce  abroad ; 
or  the  well-known  Parliament  Beige  (42  L.  T.  Rep. 
273 ;  5  P.  Div,  197),  on  the  immunity  from  arrest  of 
a  mail  steamer  belonging  to  another  sovereign  State ; 
or  The  Maclcod  (5  P.  Div.  254),  that  a  shipmaster 
who  has  been  habitually  drunk  during  his  employ- 
ment cannot  maintain  an  action  for  wages.  This 
sinks  bim  "  below  the  common  average  of  a  sea- 
man's morality  1 "  Masters'  and  seamen's  wages, 
salvage,  pilotage,  lights  and  collisions,  bottomry 
and  respondentia,  are  not,  perhaps,  particularly  ex- 
hilarating subjects,  but  they  are  of  vital  importance 
to  us.  These  laws,  so  dull  in  detail,  are  the  safe- 
guards  of  our  maritime  supremacy;  they  watch  un- 
ceasingly over  our  ships  in  whatever  part  of  the 
globe  they  may  be  found : 

Aside  tbe  stormy  Hebrides 

Or  sultry  Hindustan ; 
Where'er  in  mart  or  on  the  main. 

With  peaceful  wings  unfurl'd; 
They  help  to  wind  the  golden  chain 

Of  commerce  round  tbe  world. 

To  hare  moulded  those  laws  wisely,  to  have  ad- 
ministered them  firmly  and  well,  as  Sir  Robert 
Phillimore  did,  is  no  mean  praise.  But  he  did 
more.  As  a  jurist,  as  a  builder  of  that  interna- 
tional law  which  may  be  called  the  conscience  of 
Christendom,  be  rendered  services  not  only  to  his 
country  but  to  humanity  at  large.  He  brought  us 
one  step  nearer  to  the  time  when  the  nations  shall 
be  at  peace,  "lapped  in  universal  law:  " 

When  the  war  drum  throbs  no  longer,  and  the  battle  flags  are 

furled 
In  the  Parliament  of  man,  tbe  federation  of  tbe  world. 

— Late  Time*. 


COMPULSORY   PILOTAGE- 

[A  paper  read  before  tbe  Incorporated  Law  Society  at  its  an- 
nual meeting  at  Bristol.  England,  by  J.  E.  Gray  Hill.] 

THERE  are  anomalies,  complexities,  even  absurdi- 
ties, left  in  many  branches  of  our  law,  but 
probably  nowhere  are  they  so  abundant  as  in  that 
small  corner  of  it  which  relates  to  the  compulsory 
employment  of  pilots.  Chiefly  with  a  view  of  pro- 
viding for  the  safety  of  ships,  but  in  a  lesser  degree 
of  providing  occupation  for  pilots,  the  Legislature 
has,  by  a  series  of  enactments,  relating  to  different 
ports  and  districts,  required  masters  of  vessels  to 


employ  pilots,  enforcing  this  employment  by  penal- 
ties, or  by  making  the  pilotage  dues  payable  as  well 
if  the  service  is  refused  as  if  it  is  accepted.  And 
by  sections  598  (2)  and  603  (2)  of  the  Merchant 
Shipping  Act  of  1894  (which  comes  into  effect  1st 
of  January,  1895),  re-enacting  provisions  of  tbe 
Merchant  Shipping  Act  of  1854  (which  is  repealed 
from  the  same  date),  the  master  of  an  unexemptcd 
ship,  being  within  a  district  where  pilotage  is  com- 
pulsory, who,  after  a  qualified  pilot  has  offered  to 
take  charge  of  the  ship,  pilots  her  himself,  or  em- 
ploys an  unqualified  person  to  do  so,  will  incur  a 
penalty  unless,  if  piloting  himself,  he  holds  a  pilot- 
age certificate.  Section  599,  re-enacting  provisions 
of  the  act  of  1854,  however,  permits  a  pilotage  au- 
thority to  examine  a  master  or  mate  of  any  ship,  and 
if  found  competent,  to  grant  him  a  pilotage  certifi- 
cate, which  is  to  specify  the  ship  or  ships  which  he 
may  pilot  and  the  limits  within  which  he  is  entitled 
to  act.  The  certificate  is  only  to  be  in  force  for  a 
year,  but  may  be  renewed.  While  the  master  or 
mate  holds  it  he  is  entitled  to  pilot  his  ship  with- 
out incurring  a  penalty.  This  provision  is,  I  be- 
lieve, very  rarely  made  use  of  in  practice,  except  in 
respect  of  coasting  steamers.  Section  622  (2)  also 
provides  a  penalty  for  employing  an  unqualified 
person  in  the  London  and  Trinity  House  districts, 
and  most  local  acts  provide  penalties  for  employing 
an  unqualified  person,  or  simply  for  refusing  to  em- 
ploy a  qualified  person.  By  the  re-enacting  sec- 
tions 578  and  501-583  of  the  act  of  1894,  tbe  board 
of  trade  by  provisional  order  and  the  pilotage  au- 
thority by  by-law  confirmed  by  the  same  depart- 
ment respectively  have  power  to  exempt  masters  of 
ships,  or  any  class  of  ships,  from  being  compelled 
to  employ  pilots.  So  far  as  I  have  been  able  to  as- 
certain, only  one  provisional  order  creating  an  ex- 
ception has  been  issued  by  the  board  of  trade  under 
the  corresponding  power  of  the  previous  act.*  I 
am  not  aware  whether  any  by-laws  upon  this  sub- 
ject have  been  made  by  pilotage  authorities  and 
duly  confirmed.  By  section  604  of  the  same  act 
(also  re-enacting)  the  master  of  every  ship  carrying 
passengers  between  places  in  the  British  Islands 
shall,  while  navigating  within  any  pilotage  district, 
employ  a  pilot,  unless  he  or  his  mate  holds  a  pilot- 
age certificate.  But  the  same  section  gives  a  power 
to  the  board  of  trade  in  respect  of  masters  and  mates 
of  ships  of  this  description  similar  to  that  above 
mentioned  as  having  been  given  to  pilotage  authori- 
ties by  section  599.  It  is  compulsory  for  the  mas- 
ter or  mate  of  such  vessels  to  hold  a  pilotage  certifi- 
cate. By  section  605,  when  a  ship  merely  passes 
through  a  pilotage  district  on  a  voyage  between 
places  both  situate  out  of  the  district,  a  pilot  need 

*  This  order  relates  to  Swansea,  and  was  confirmed  by  the 
Pilotage  Order  Confirmation  Act  of  1892,  55  Vict.,  chap.  81. 
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not  be  employed.  Another  series  of  general  enact- 
ments exempted  the  ship-owner  and  master  from 
liability  for  the  negligence  of  the  pilot  so  employed, 
and  section  633  of  the  Merchant  Shipping  Act  of 
1894,  re-enacting  the  last  of  them,  provides  that 
"An  owner  or  master  of  a  ship  shall  not  be  answer- 
able to  any  person  whatever  for  any  loss  or  damage 
occasioned  by  the  fault  or  incapacity  of  any  quali- 
fied pilot  acting  in  charge  of  that  ship  within  any 
district  where  the  employment  of  a  qualified  pilot 
is  compulsory  by  law." 

It  has  long  been  an  established  rule  of  the  courts, 
that  unless  the  whole  of  the  blame  attached  to  the 
navigation  of  the  ship  is  attributable  to  the  pilot, 
the  owner  remains  liable  for  the  consequences  of  the 
disaster.  If  the  negligence  of  the  master,  or  nny 
officer  or  other  member  of  the  crew,  has  contributed 
to  it,  the  owner  is  not  entitled  to  the  benefit  of  the 
exemption.  In  cases  therefore  where  a  pilot  is  em- 
ployed, and  in  which  it  is  admitted,  or  contended, 
that  blame  exists  in  the  navigation  of  a  ship  causing 
damage  to  third  parties,  these  two  questions  always 
arise,  the  first  of  law,  the  second  of  fact,  viz. :  1. 
Was  the  employment  compulsory?  2.  Was  the  dis- 
aster due  to  the  negligence  of  the  pilot  alone?  A 
discussion  of  these  two  questions,  it  will  be  ob- 
served, will  not  assist  the  court  in  any  way  in  an  in- 
quiry as  to  the  negligence  involved  in  the  naviga- 
tion of  the  respective  ships,  which  ought  to  be  the 
only  matter  in  controversy,  and  yet  they  are  often 
the  most  important  points  involved. 

The  inquiry  necessary  to  the  determination  of  the 
first  question  will  generally  reveal  the  extraordinary 
anomalies  of  the  law  upon  the  matter  of  compul- 
sion. Whether  the  employment  was  compulsory 
depends  upon  the  law  affecting  the  district  within 
which  the  ship  was  navigating  when  the  pilot  was 
acting  at  the  time  of  the  disaster.  In  some  ports 
and  districts  there  is  no  compulsion  to  employ  a 
pilot  for  any  ships  under  any  circumstances  what- 
ever, except  as  required  in  the  Merchant  Shipping 
Act  of  1894,  in  the  case  of  a  home-trade  passenger 
ship,  whose  master  or  mate  does  not  hold  a  pilotage 
certificate,  which  is  in  practice  merely  a  nominal  ex- 
ception. This  is  the  case,  for  example,  in  the  Eng- 
lish channel  from  Dungencss  to  the  Isle  of  Wight 
(except,  apparently,  in  the  Shoreham  district,  where 
it  is  compulsory,  as  it  is  also  for  the  Isle  of  Wight 
district),  on  the  east  coast  of  England,  north  of 
Hull  (with  certain  very  limited  exceptions),  in  Cork 
harbor  (including  Queenstown),  in  Cardiff,  New- 
port, Gloucester,  Swansea,  and  in  that  newest  of 
navigable  districts,  the  Manchester  ship  canal.  In 
other  ports  and  districts  there  is  compulsion  under 
nearly  all  circumstances,  except  for  certain  exempted 
classes  of  vessels.  This  is  the  case  at  Bristol,  in  the 
ports  within  the  River  Humber,  at  Dublin,  at  Bel- 


fast and  in  the  Upper  Clyde.  In  others,  again,  the 
existence  or  non-existence  of  compulsion  depends 
(except  as  to  vessels  altogether  exempt)  chiefly  upon 
particular  circumstances  relating  to  the  voyage  of  the 
ship,  etc.  This  is  the  case  in  the  London  and  Trinity 
House  Outport  districts,  which  includes  the  Thames 
and  Medway  up  to  London  and  Rochester  bridges, 
respectively,  and  all  pilotage  districts  within  which 
no  particular  provision  is  made  by  act  of  Parlia- 
ment or  charter  («.  g.,  Falmouth  and  Ipswich),  and 
it  is  also  the  case  in  the  River  Mersey  and  its  ap- 
proaches. By  6  Geo.  IV,  chapter  125,  section  59, 
ships  carrying  certain  cargoes,  engaged  in  certain 
trades  or  voyages,  or  under  a  certain  burden,  or 
navigating  within  certain  limits,  if  under  certain 
circumstances  they  had  British  registers,  or  when 
navigating  in  certain  ports  if  they  were  owned  or 
partly  owned  by  persons  of  a  certain  description, 
were  exempted  from  compulsion.  This  act  is  re- 
pealed, and  does  not  therefore  appear  in  the  revised 
statutes,  but  17  and  18  Vict.,  chapter  104,  section 
353  (re-enacted  by  section  603  of  the  Merchant 
Shipping  Act  of  1894),  having  provided  that  pilot- 
age should  continue  to  be  compulsory  where  it  was 
compulsory  immediately  before  that  act  came 
into  operation,  but  that  all  exemptions  should 
continue  to  be  in  force,  it  was  held  that  6 
Geo.  IV,  chapter  125,  section  59,  although  in  form 
repealed,  was  in  effect  in  force* — another  strange 
anomaly  in  this  maze  of  anomalies.  In  all  cases,  in 
whatever  compulsory  district,  some  exceptions  are 
made,  chiefly  in  the  case  of  small  vessels  and  coast- 
ers. The  other  exceptions  to  compulsion  made  by 
the  various  local  statutes  regulating  the  matter  vary 
very  greatly.  They  are  not  based  upon  any  general 
principle,  nor,  for  the  most  part,  upou  any  princi- 
ple whatever.  They  are  not  dependent  upon  the 
greater  or  less  difficulty  of  the  navigation,  the 
greater  or  less  abundant  supply  of  good  pilots,  or  the 
season  of  the  year;  nor  in  general  does  the  expe- 
rience or  local  knowledge  of  the  master,  or  the 
value  of  the  ship  or  property,  or  the  fact  that  pas- 
sengers arc  carried,  enter  into  the  consideration  of 
Parliament.  The  divergencies  appear  to  arise  from 
the  carefulness  or  the  carelessness,  in  particular  in- 
stances, of  the  promoters  of  private  bills,  and  the 
neglect  and  indifference  in  all  cases  of  the  Legisla- 
ture. In  the  Trinity  House  district  the  question  of 
compulsion  depends  upon  such  points  as,  whether 
the  ship  is  in  the  coasting  trade,  whether,  if  in  the 
foreign  trade,  she  is  trading  to  a  certain  limited  dis- 
trict, or  to  a  port  outside  that  district,  whether  she 
carries  passengers  or  not.t  whether  she  is  passing 


*Reg.v.  Stanton,  8  Ell.  &  B.  445;  The  "Karl  of  Auckland," 
Lush.  164,  and  on  app.  387. 

t  A  person  Is  not  a  passenger  unless  he  pajs  fare.  The 
"Lion,"  L.  R.,  2  A  &  E.  102,  and  on  app.  2  P.  C.  585;  The 
■*  Hanna,"  L.  R.,  1  A.  &  E.  283.) 
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through  a  pilotage  district  on  the  way  from  and  to 
places  out  of  such  district,  or  is  bound  to  or  from  a 
place  within  such  district,  and  whether  the  master 
has  obtained  a  certificate  enabling  bim  to  navigate 
as  a  pilot.  For  the  most  part  it  will  be  observed 
that  these  are  distinctions  without  a  real  difference 
in  the  nautical  requirements  of  the  case.  The  effect 
of  the  statute  relating  to  the  Mersey*  is  still  more 
unreasonable,  and  gives  rise  to  still  greater  anoma- 
lies. With  regard  to  ships  outward  bound  from 
Liverpool,  pilotage  is  in  general  compulsory.  Coast- 
ers in  ballast  or  under  100  tons  are  exempted. 
Other  vessels  are  under  compulsion  if  proceeding  to 
sea.  If  the  vessel  is  coming  out  of  dock  intending 
to  anchor,  and  to  complete  at  anchor  her  prepara- 
tions for  sea,  pilotage  is  not  compulsory,  either  while 
proceeding  to  the  anchorage  ground  or  while  at  an- 
chor ;  but  if  her  preparations  are  complete,  and  she 
only  anchors  to  wait  for  better  weather,  it  is  com- 
pulsory in  both  cases,  as  she  is  considered  to  be  pro- 
ceeding to  sea,  even  while  she  is  at  anchor,  and  her 
owners  can  claim  exemption  from  the  negligence  of 
the  pilot. t  In  one  case  a  ship  left  dock,  being 
ready  for  sea,  and  intending  to  anchor  as  a  step  in 
proceeding  to  sea.  But  while  at  anchor  an  accident 
happened  to  her  inainyard,  and  before  it  was  re- 
paired a  collision  occurred,  for  which  her  pilot  was 
to  blame.  Held,  that  she  was  not  at  the  time  of  the 
collision  proceeding  to  sea,  that  the  pilotage  was, 
therefore  not  compulsory,  and  that  her  owners  were 
responsible.!  The  obligation  to  employ  a  pilot  when 
the  vessel  sails  through  the  Queen's  channel  (which 
is  the  channel  used  by  all  but  small  vessels)  ends, 
according  to  the  statute,  at  the  "Fairway  Buoy," 
which  used  to  be  situate  about  ten  miles  from  the 
mouth  of  the  river,  but  improvements  in  the  buoy- 
ing of  the  channel  long  ago  caused  this  buoy  to  be 
removed,  and  it  is  customary  for  the  pilot  to  con- 
duct the  ship  for  about  a  mile  further  on,  to  the 
"Bar  Lightship."  Apparently,  however,  the  spot 
where  the  "Fairway  Buoy  "  used  to  be  is  still  the 
limit  of  compulsion,  and  as  there  is  nothing  left  to 
mark  the  spot,  in  case  of  a  collision  occurring  near 
this  place,  it  must  be  first  ascertained  exactly  where 
this  old  buoy  stood,  and  then  whether  the  collision 
occurred  inside  or  outside  of  that  spot — a  question 
which  may  be  very  difficult  to  determine,  especially 
if  the  accident  happened  at  night  or  in  a  fog. 
With  regard  to  ships  inward  bound  to  Liverpool, 
the  obligation  begins  at  the  first  pilot  boat  met  off 
or  after  passing  the  "Middle  Mouse,"  an  islet  off 
the  island  of  Anglesea,  and  about  fifty-three  miles 

*  21  &  22  Vict.,  chap.  92  (the  Mersey  Dock  Auto  Consolida- 
tion Act  of  1888.) 

t  The  "  City  of  Cambridge,"  L.  B.,  4  A.  &  E.  161,  and  on  app. 
5  P.  C.  451.  See  a  like  decision  as  to  anchorage  in  the  Mersey 
Inwards;  the  " Princeton,"  8  P.  D.  90. 

t  The  "  Catchapool,"  7  P.  D.  271. 


from  the  mouth  of  the  Mersey.  Ships  navigating 
within  the  port,  e.  g.,  changing  docks,  and  not  in- 
ward or  outward  bound,  are  not  required  to  take 
pilots,  but  the  latter  are  often  employed  on  these 
occasions  also.  It  will  be  seen  from  the  foregoing 
statement  that  it  must  frequently  happen,  as  in  fact 
it  does,  that  in  case  of  collision  between  two  ships, 
each  of  which  is  actually  in  charge  of  a  pilot,  the 
owner  of  one  enjoys  the  advantage  of  non-liability 
for  the  consequences,  while  the  other  has  no  such 
privilege.  And  yet  the  same  necessity  or  non- 
necessity (from  the  point  of  view  of  prudence  in 
navigation)  for  the  services  of  a  pilot  exists  in  re- 
spect of  bath  ships.  Can  any  thing  be  more  unrea- 
sonable? That  this  state  of  affairs  is  not  found  nlso 
to  be  intolerable,  results  from  the  fact  that  ship- 
owners are  nearly  always  protected  by  insurance 
from  collision  risks,  while  underwriters  who  are 
paid  to  incur  the  liability,  have  broader  backs  and 
are  slower  to  complain. 

The  answer  to  the  second  question  is  often  at- 
tended by  much  difficulty,  and  by  a  good  deal  of 
bard  swearing,  although  the  latter  circumstance 
does  not  distinguish  it  from  the  other  peculiarities 
of  a  collision  case.  The  fact  that  the  question  will 
have  to  be  answered  also  often  tends  to  bring  about 
an  accident.  The  master  frequently  knows  how  to 
handle  his  ship  better  than  the  pilot,  and  if  he 
dared  to  interfere,  would  by  his  acts  avoid  the  ap- 
prehended accident,  but  be  knows  that  he  cannot 
be  blamed,  and  that  the  owner  will  escape  liability 
if  he  holds  his  hand,,  and  he  holds  it  accordingly ; 
or,  if  he  interferes,  perhaps  he  does  so  in  an  unde- 
cided, half-hearted  way,  which  produces  the  bad 
effect  due  to  a  divided  command. 

The  anomalies  of  the  law  above  referred  to  are 
inconvenient  in  many  respects,  but  their  principal 
inconvenience  is  connected  with  the  question  of 
liability  or  non-liability  of  the  owner  for  the  negli- 
gence of  the  pilot.  Except  in  conjunction  with 
that  subject,  and  with  the  want  of  freedom  of  choice 
by  the  master  amongst  all  the  pilots  available,  the 
question  of  compulsion  is  not  very  material,  because 
owners  and  masters  are  nearly  always  willing  to  em- 
ploy pilots  in  those  cases  in  which  they  are  now  re- 
quired by  law  to  do  so.  Four  alternative  remedies 
for  this  unsatisfactory  state  of  the  law  have  been 
suggested : —  (1 )  To  make  compulsion  universal ; 
(2)  To  dispense  with  compulsion  in  all  cases;  (3) 
To  dispense  by  direct  enactment  with  the  immunity 
of  the  owner,  while  retaining  compulsion  in  cases 
where  it  now  exists;  (4)  To  provide  that  the  pilot 
shall  no  longer  be  entitled  to  supercede  the  master 
in  the  command  of  the  ship,  but  shall  only  be  con- 
sidered as  his  adviser,  thus  leading  the  way  by 
necessary  implication  to  dispensing  with  the  im- 
munity.    There   are  great   difficulties  in  applying 
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the  first,  second  or  third  of  these  remedies.  A  pro- 
posal to  apply  any  one  of  them  would  arouse  much 
opposition.  The  authorities  of  those  ports  where 
compulsion  does  not  exist  do  not  in  general  seek  to 
have  it  established ;  the  authorities  of  those  ports 
where  it  does  exist  do  not  in  general  wish  to  see  it 
abolished,  and  the  vested  interests  of  the  pilots 
would  be  set  in  motion  against  its  abolition.  The 
second  would,  however,  undoubtedly  be  the  best 
course  to  adopt.  It  would  not  be  likely  in  any  way 
to  lead  to  risk  in  navigation.  In  practice  pilots 
would  be  employed  as  freely  where  no  compulsion 
exists  as  where  the  law  requires  their  employment. 
And  this  great  benefit  would  result  from  the  change, 
viz.,  that  an  owner  or  master  could  select  the  best 
man  available  as  pilot,  instead  of  being  liable  to 
have  some  incompetent  person  thrust  upon  them. 
Freedom  in  the  selection  of  a  pilot  would  undoubt- 
edly tend  to  greater  safety  in  navigation.  Again, 
the  retention  of  compulsion  with  the  addition  of 
liability  seems  unjust,  and  would  ou  that  account 
be  resisted  by  many  shipowners.  And  so  long  as  a 
pilot  is  forced  upon  the  owner  as  commander  for  the 
time  being  of  his  ship,  the  owner  may  very  reason- 
ably object  to  being  made  responsible  for  his  negli- 
gence. One  special  committee  of  the  House  of 
Commons  reported  in  1870  and  another  in  1888  in 
favor  of  a  change  of  the  law,  but  nothing  has  been 
done.  There  remains  only  the  fourth  of  the  reme- 
dies proposed,  and  this  is  what  I  advocate.  The 
question  of  the  command  is  the  crux  of  the  matter. 
Why  should  the  pilot  be  placed  in  charge  of  the 
ship?  Why  should  he  not  be  treated  by  the  English^ 
law  as  he  is  by  the  French  and  Belgian  law,  merely 
as  an  adviser  to  the  master;  as  one  whose  business 
it  is  to  give  the  necessary  local  information  as  to 
tides,  currents  and  shoals,  to  point  out  the  navi- 
gable channels,  and  the  peculiarities  of  the  naviga- 
tion, and  the  best  course  to  be  adopted  in  any 
difficulties  due  to  local  causes.  The  English  courts 
assume  that  the  pilot  takes  command  ;*  but  if  in 
point  of  fact  the  law  of  a  foreign  place  applicable 
to  the  case  makes  the  pilot  an  adviser  merely,  they 
will  not  give  the  owner  immunity.  This  has  been 
decided  as  to  the  Suez  Canal.t  France,!  a"d  in  the 
Danube,  §  and  is  applicable  to  any  foreign  place 
where  the  pilot  is,  under  the  local  law  only  an  ad- 
viser. But  section  633  of  the  Merchant  Shipping 
Act,  1894,  stands  in  the  way  for  the  United  King- 
dom. I  would  propose  then,  as  the  best  mode  of 
dealing  with  the  difficulty,  that  that  section  should 
be  repealed  and  that  it  should  be  expressly 
exacted  that  a  pilot  should  not  be  entitled  to 
supersede    the   master    in    command,    but  only  to 

•  Oakley  v.  8peedy,  40  L.  T.  (N.  S  )  881. 
tThe"Quy  Mannerlng,"  7  P.  D.  5S,  andonapp.  182. 
1  The  "  Augusta,"  6  Asp.  M .  L.  C.  68,  and  on  app.  161. 
S  '"The  Agnes  Otto,"  18  P.  D,  56. 


advise  him  upon  the  navigation  of  the  ship. 
It  would  probably  not  be  safe  to  trust  to  the 
mere  repeal  of  the  section  even  if  Parliament  would 
accept  that  proposal,  because  it  has  been  held  that, 
apart  from  any  statutory  enactment,  an  owner  is  not 
responsible  for  damages  done  by  his  ship  caused  by 
the  negligence  of  a  pilot  compulsorily«mployed.| 
One  advantage  of  such. an  alteration  in  the  law 
would  be  to  bring  English  jurisprudence  into  har- 
mony with  that  of  most  of  the  other  maritime  na- 
tions, for  while  compulsory  pilotage  is  a  defence  in 
Germany,  Portugal,  Sweden,  and  probably  Italy,  it 
is  not  available  for  that  purpose  in  the  United 
States  (at  any  rate  in  the  State  of  New  York), 
France,  Belgium,  Holland,  Spain,  Brazil,  Argentina, 
Chili,  ureece,  Norway,  Finland,  Turkey,  or  Egypt. 
It  might  also  very  well  be  provided  that  the  owner 
or  master  should  be  entitled  to  select  any  one  of  the 
pilots  available,  and  should  not  be  bound  to  accept 
the  first  offered  to  him. 


Abstracts  of  fj^ecent  Sccisitma. 

Adverse  possession — rights  of  executor. — 
Where  land  is  devised  to  a  widow  for  life,  con- 
ditioned that  it  shall  be  under  the  control  of  the  ex- 
ecutor, the  executor  cannot,  without  first  divesting 
himself  of  the  trust,  claim  title  thereto  by  adverse 
possession,  as  against  the  remainder  men.  (Jones  v. 
Swearingmen  [S.  Car.],  19  S.  E.  Rep.  947.) 

Appealable  orders— petition  for  removal.— 
The  dismissal  of  a  petition  for  removal  on  the 
ground  of  local  prejudice  stands  on  the  same  ground 
as  an  order  of  remand,  and  is  not  a  final  judgment 
from  which  a  writ  of  error  will  lie.  (Patten  v. 
Chilley,  U.  8.  C.  C,  N.  H.,  62  Fed.  Rep.  497.) 

Assignment  for  benefit  of  creditors  —  cred- 
itors.—  Where  a  firm  assigns  and  a  creditor  has  a 
judgment  against  the  partnership,  and  also  a  sepa- 
rate judgment  against  the  individual  partners  for 
the  same  debt,  he  is  entitled  to  a  dividend  on  each 
judgment  out  of  its  respective  estate.  (In  re 
Jamison  &*Co.'s  Estate  [1'enn.],  29  Atl.  Rep.  1001. 

Carriers — injury  to  passenger. — Where  a  pas- 
senger on  a  train,  who  has  been  carried  beyond  his 
place  of  destination  by  reason  of  his  being  asleep, 
unknown  to  the  carrier,  Vhen  notice  of  the  place 
was  given,  and  the  train  stopped,  is  injured  by  his 
jumping  from  the  train  while  it  is  in  motion,  being 
advised  by  a  brakeman  that  it  was  not  dangerous  to 
do  so,  the  carrier  is  not  liable,  as  the  giving  of  such 
advice  is  not  a  duty  delegated  to  brakemen.  (Mis- 
souri, K.  &  T.  Hy.  Co.  v.  Perry  Tex.],  27  S.  W. 
Rep.  496.) 


I  The  "  Annapolis  "  and  ' 
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Carriers  of  passengers  —  contract  of  car- 
riage.—  The  mere  taking  of  steerage  passengers 
from  an  infected  port  on  a  regular  passenger  steam- 
ship accustomed  to  carry  steerage,  is  no  breach  of 
the  ship's  contract  of  carriage  with  a  cabin  passen- 
ger, or  a  breach  of  any  duty  that  the  ship  owes  to 
him.  (The  Normannia,  U.  8.  D.  C,  N.  Y.,  62  Fed. 
Rep.  469.) 

Cohtract  —  implied  warranty. —  A  company 
contracted  with  a  city  to  do  certain  paving,  the  ex- 
pense to  be  assessed  against  the  abutting  property. 
The  city  agreed  to  turn  over  to  the  company  all 
assessments  paid  into  its  treasury,  and  to  assign  the 
remaining  assessments  to  the  company,  which  agreed 
to  accept  the  same  in  payment  of  the  amount  due, 
with  the  further  stipulation  that  "  the  city  shall  not 
be  otherwise  liable  under  this  contract,  whether  the 
said  assessments  are  collected  or  not."  After  both 
parties  had  complied  with  the  contract,  the  statute 
authorizing  the  assessment  was  adjudged  unconsti- 
tutional, and  the  company  was  unable  to  collect  the 
sums  unpaid.  Held,  that  the  contract  gave  rise  to 
no  implied  warranty  that  the  city  bad  power  to 
make  the  assessment,  and  it  was  not  liable  for  the 
balance  of  the  contract  price.  (Barber  Asphalt 
Paving  Co.  v. City  of  Harrisburg,  U.  S.  C.  C,  Penn., 
62  Fed.  Rep.  565.) 

Corporations  —  insolvency  —  creditors.  —  A 
bill  by  individual  creditors  of  an  insolvent  corpora- 
tion, alleging  that  the  directors,  after  assignment  of 
the  corporation,  bought  up,  at  a  discount,  debts 
against  it,  and  asking  to  make  them  liable  as  trus- 
tees for  the  corporation  in  such  purchases,  and  to 
subject  the  profits  thus  made  to  the  payment  of 
complainant's  debts,  is  fatally  defective,  in  failing 
to  allege  that  the  corporation  or  its  assignee  has 
wrongfully  refused  to  institute  suit.  (Moulton  v. 
Connell-Hall  McLester  Co.  (Tenn.],  27  8.  W.  Rep. 
672.) 

Deed — grant  of  basement. —  A  deed  to  R, 
"  his  heirs  and  assigns,  for  the  sole  purpose  of  an 
alley  way,  to  be  used  in  common  with  the  owners  of 
other  property  adjoiuing  said  alley  way,"  conveys 
only  an  easement,  and  dedicates  the  land  for  use  as 
an  alley  way.  (Pellissier  v.  Corker  [Cal.],  87  Pac. 
Rep.  465. 

Insurance  —  contract  —  A  policy  of  insurance 
against  fire,  by  its  express  conditions  defining  and 
fixing  the  relations  between  the  parties  thereto,  fur- 
nishes the  measure  of  their  respective  rights  and 
liabilities,  and  the  court  cannot  go  outside  of  the 
conditions  therein  agreed  to  in  order  to  determine 
the  mutual  or  reciprocal  obligations  of  the  parties 
thereto.  (Dover  Glass-Works  Co.  v.  American  Fire 
Ins.  Co.  [Dela.],  29  Alt.  Rep.  1039.) 


(SfOwtspcm&zncR. 

The  Law's  Delay. 
Editor  of  the  Albany  Law  Journal: 

The  evils  of  the  delays  of  cases  in  court  in  this 
country  are  of  astonishing  magnitude  when  you  con- 
sider how  easy  it  is  to  remedy  most  of  them,  and 
bow  practical  the  American  people  claim  to  be. 

If  continuances  were  not  allowed,  in  the  aggre- 
gate, for  more  than  three  or  six  months  on  any  one 
case  it  would  help  matters.  Criminal  cases  are  contin- 
ued from  time  to  time,  until  the  witnesses  are  scat- 
tered or  bought  off,  and  the  guilty  party  escapes. 
The  giving  of  straw  bonds  is  another  evil,  but  a  still 
greater  one  is  the  crowded  condition  of  the  dockets. 
In  California  a  law  was  proposed,  but  I  do  not  know 
whether  or  not  it  passed,  requiring  every  judge  to 
make  oath  on  the  opening  of  every  term  that  he 
could  try  every  case  on  the  docket  during  that 
term.  When  he  could  not  do  this,  an  additional 
temporary  judge  was  to  be  elected  by  the  attorneys 
then  in  the  court-room. 

The  delays  in  the  Supreme  Court  can  be  very 
easily  avoided  by  dividing  the  judging  into  lots  of 
three.  Whenever  one  branch  is  not  unanimous,  or 
overrules  a  previous  decision,  then  the  case  to  be 
passed  upon  by  the  whole  six  or  nine  judges.  Texas 
has  a  special  Criminal  Supreme  Court,  which  is  a 
long  step  in  the  right  direction. 

The  evils  in  reporting  decisions,  and  their  reme- 
dies, are  so  well  known  that  it  is  useless  for  me  to 
mention  them,  except  oue,  which  I  have  never  seen 
touched  upon.  That  is,  the  head-notes  should  be 
numbered,  and  the  decision  should  be  paragraphed 
and  numbered  to  correspond,  so  that  when  the  case 
is  long  the  searcher  can  immediately  refer  to  the 
part  he  wishes  to  examine. 

Tours  truly, 

W.  J.  Gilbert. 

1410  S.  Ewing  Ave.,  St.  Louis,  Mo. 

Woman's  Rights  in  Massachusetts. 
Editor  of  the  Albany  Law  Journal  : 

In  these  days  when  the  subject  of  woman's  rights 
is  being  so  much  discussed  and  is  of  such  import- 
ance, it  may  be  well  to  call  attention  k>  an  act  of 
the  Legislature  of  this  State,  passed  last  year,  which, 
although  undoubtedly  well  meant,  seems  to  be  open 
to  some  criticism  on  account  of  its  indefinite  phrase- 
ology. 

The  act  referred  to  is  chapter  203  of  the  acts  of 
the  year  1894,  and  provides  that  when  a  person  hav- 
ing a  wife  or  minor  child  who,  if  he  were  alive  and 
resident  in  this  Commonwealth,  would  be  depend- 
ent upon  him  wholly  or  partially  for  support,  has 
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while  such  resident  absented  himself  from  his 
place  of  residence  without  making  sufficient  provi- 
sion for  such  support,  and  his  whereabouts  are  un- 
known, or  being  known,  he  is  residing  without  the 
Commonwealth,  the  Probate  Court,  upon  petition 
of  such  wife  or  child,  or  the  guardian  of  such  wife 
or  child,  or  of  any  other  interested  person,  and 
after  public  notice  and  without  establishing  the  fact 
whether  such  person  is  alive  or  dead,  may  appoint 
a  receiver  for  all  the  property  of  such  absentee,  who, 
under  the  instructions  of  such  court,  may  apply  said 
property,  including  the  inchoate  right  of  courtesy 
in  real  estate,  in  payment  of  such  charges  as  may 
properly  have  been  incurred  or  may  thereafter  be 
incurred,  in  the  support  and  maintenance  of  such 
wife  and  minor  children.  This  is  substantially  the 
gist  of  the  statute. 

The  weakness  of  this  statute  is  in  its  use  of  the 
phrases  "  absent  himself"  and  "his  whereabouts 
are  unknown."  The  former;  although  it  is  evi- 
dently intended  by  the  Legislature  to  carry  some 
meaning  of  ''absconding,"  does  not  do  so.  To 
"abscond  "  is  to  hide  away,  and  implies  a  fraudu- 
lent or  at  least  a  secretive  intent.  To  "  absent " 
oneself  is  merely  to  go  away,  and  does  not  even 
mean  a  permanent  or  lengthened  absence. 

The  phrase  "his  whereabouts  are  unknown"  is 
still  less  definite.  If  a  man  goes  into  the  Maine 
woods  on  a  vacation,  are  his  whereabouts  known  or 
unknown?  For  some  purposes  they  may  be  said  to 
be  known.  One  may  say,  "Oh  he  is  in  the  Maine 
woods,"  but  this  can  hardly  be  the  meaning  of  the 
phrase  in  the  statute,  for  it  must  mean  unknown  as 
far  as  any  legal  remedy  can  be  applied  to  make  him 
provide  support  for  his  wife  and  children,  or  in 
other  words,  unknown  so  that  an  order  of  the  court 
or  notice  of  proceedings  cannot  be  sent  him  by  reg- 
istered letter,  if  he  is  outside  the  State,  or  served 
upon  him  by  a  court  officer  if  he  is  within  the  State. 
If  this  be  its  meaning,  it  is  plain  that  an  ordinary 
drummer,  on  a  travelling  trip,  must,  in  many  cases, 
be  within  the  letter  of  the  statute  as  he  goes  from 
place  to  place,  unless  he  informs  his  wife  or  minor 
child  of  his  movements  from  time  to  time.  Still 
more  would  a  person  who  goes  on  a  vacation  to  the 
Maine  or  Canadian  wilds. 

Again,  tqjwhom  does  the  word  "unknown"  ap- 
ply? Are  his  whereabouts  to  be  unknown  to  his 
his  wife,  or  his  child,  or  the  neighbors  generally,  or 
must  the  petition  show  that  no  one  knows  where  he 
is.  This  last  meaning  would  hardly  be  reasonable, 
and  if  it  were,  would  impose  a  heavy  burdeu  on  the 
wife  or  child  applying  for  relief.  Probably  the  court 
would  say  that  if  the  wife  or  child  is  the  applicant,  it 
is  sufficient  for  her  or  him  to  show  that  she  or  he 
does  not  know  his  whereabouts.    If  this  be  the  case, 


does  it  not  throw  a  dangerous  power  into  the  bands 
of  the  wife  or  the  minor  child,  or  the  guardian  of 
either? 

It  may,  of  course,  be  said  that  the  above  sugges- 
tions do  not  show  that  any  harm  will  necessarily  re- 
sult to  the  husband  and  father,  but  only  that  such 
might  be  the  case  if  the  court  gave  certain  mean- 
ings to  the  statute.  Granted ;  but  is  it  right  to  ex- 
pose a  man's  property  to  the  danger  of  being  sold 
while  he  is  away?  Is  not  a  statute  which  is  capable 
of  such  a  construction  nearly  as  bad  as  a  statute 
which  necestiarily  gives  such  a  construction,  and 
at  any  rate  too  bad  to  stand  on  the  statute 
books? 

Suppose  an  extreme  case,  for  by  these  the  law 
should  be  tested.  Suppose  that  A.,  who  was  sepa- 
rated from  his  wife  and  is  a  man  of  large  fortune, 
residing  in  B.,  goes  on  his  usual  summer  vacation, 
either  fishing  or  shooting,  in  Maine  or  Canada.  He 
has  previously  made,  by  agreement  with  his  wife,  a 
provision  for  her  support.  She,  hearing  of  his  de- 
parture, and  being  dissatisfied  with  her  provision, 
petitions  the  probate  judge  under  the  statute  above 
cited  for  a  receiver  to  sell  her  husband's  property. 
The  notice  of  the  proceedings  is  either  published  in 
a  newspaper  in- the  town  where  A.  resides  or  is  sent 
to  him  by  mail,  as  the  court  may  direct.  In  either 
case  it  fails  to  reach  him,  and  the  hearing  is  had,  at 
which  his  side  is  wholly  unrepresented.  His  wife 
makes  out  a  prima  facie  case  of  lack  of  adequate 
support,  there  being  no  one  to  contradict  her  state- 
ments. 

The  only  question  that  is  left  for  the  judge 
is  whether,  under  the  statute,  A.  is  absenting  him- 
self from  his  place  of  residence  (which  could  hardly 
be  denied),  and  whether  bis  whereabouts  are  un- 
known. It  seems  that  the  only  fair  construction  of 
this  phrase  would  be  such  that  the  court  would  be 
obliged  to  say  in  such  a  case  that  A.'s  whereabouts 
were,  at  the  time  of  the  bearing,  unknown  for  all 
legal  purposes.  It  is  difficult  to  see  how  the  judge 
could  avoid  appointing  a  receiver  in  this  case,  who 
would  sell  out  the  property  of  the  husband  on  a 
proceeding  practically  ex  parte,  and  make  such  pro- 
vision as  the  wife  might  be  able  to  show  was  neces- 
sary. It  seems  unfair,  not  only  to  A.,  but  to  the 
probate  judge,  to  throw  upon  either  of  them  the 
burden  of  resisting  such  au  application.  It  would 
seem  better  either  to  throw  the  whole  matter  ex- 
pressly into  the  discretion  of  the  Probate  Court  as 
to  whether  the  case  is  such  as  to  render  the  appoint- 
ment of  a  receiver  necessary,  or  to  define  more 
strictly  what  shall  constitute  such  an  absconding  as 
will  justify  the  appointment  of  such. a  receiver. 
Yours  truly, 

Boston,  Mass.  S.  O.  Croswell. 
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JOUBKAL  OOMFAWT.]  

OWING  to  the  shut-down  in  the  printing 
office,  the  Law  Journal  this  week  will 
be  published  at  an  earlier  date  than  usual,  and 
owing  to  this  earlier  publication  the  articles 
which  we  expected  to  publish  we  have  been 
forced  to  put  over  until  Saturday,  December 
8,  1894.  

The  Law  Times  contains  the  following  in- 
teresting editorial  on  the  attitude  of  the  British 
government  in  relation  to  the  protectory  estab- 
lished by  the  treaty  of  1885  between  France 
and  Madagascar. 

The  recent  declaration  in  the  French  Parlia- 
ment makes  it  clear  that  the  French  Govern- 
ment are  determined  to  enforce  the  effective 
recognition  by  the  Hovas  of  the  protectorate 
established  by  the  treaty  of  1885  between  France 
and  Madagascar.  British  obligations  in  regard 
to  the  protectorate  are  established  by  the  treaty 
of  1890,  which  provides  for  British  recognition 
of  the  French  protectorate  in  return  for  a 
French  cession  of  rights  over  the  territory  of 
Zanzibar.  It  is  difficult,  therefore,  to  see  at 
what  point,  if  any,  a  British  right  to  intervene 
can  arise.  The  contention  raised  in  the  daily 
press  that  a  protectorate  under  international 
law  only  justifies  the  regulation  of  the  external 
relations  of  the  protected  States  with  foreign 
powers  seems  not  to  have  any  weight  of  authority 
or  practice  behind  it.  Is  not  the  relation  of 
France  to  Tunis  a  protectorate  ?  Yet  by  the 
Queen's  Order  in  Council  the  British  consular 
tribunals  ceased  to  exercise  jurisdiction  im- 
mediately on  the  establishment  of  the  French 
protectorate.  This  proves,  if  anything  can,  that 
the  protectorate  regulates  the  internal  affairs  as 
well  as  the  external  of  Tunis.  The  question  as 
to  whether  the  British  Government  should 
favour  or  oppose  a  French  occupation  of  Mada- 
gascar is  one  of  policy,  not  of  international  law. 
But  it  is  quite  certain  that  we  cannot  repudiate 
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our  treaty  recognising  the  French  protectorate 
of  Madagascar  without  at  the  same  time  sur- 
rendering the  ceded  French  rights  in  Zanzibar. 

It  also  comments  on  the  proposed  intervention 
of  the  United  States  as  an  arbiter  in  bringing 
to  a  close  the  China-Japan  war.  In  regard  to 
this  it  says:  "  The  announcement  that  the 
United  States  Government  has  offered  its  me- 
diation in  the  war  between  China  and  Japan  is 
represented  as  taking  the  other  Great  Powers  by 
surprise,  inasmuch  as  it  was  supposed  to  be  at 
variance  with  the  settled  doctrine  of  United 
States  foreign  policy,  known  as  the  Monroe  doc- 
trine. On  inquiry,  however,  it  will  be  seen 
that  there  is  no  such  certainty.  But  the  step 
attributed,  rightly  or  wrongly,  to  the  United 
States  would  really  be  out  of  harmony  with  the 
famous  '  doctrine '  of  President  Monroe.  The 
first  head  of  the  President's  historic  declara- 
tion sets  forth  the  disfavor  with  which  the 
United  States  would  view  the  establishment 
on  American  territory,  north  or  south  of  the 
Isthmus,  of  European  monarchical  institu- 
tions. But  the  second  division,  commonly 
classed  under  the  same  description  as  part 
of  the  Monroe  doctrine,  that  the  United 
States  would  adopt  a  policy  of  non-intervention 
in  foreign  politics  is  not  really  so  wide  as 
appears  to  be  taken  for  granted.  The  un- 
doubted policy  of  the  United  States  has  been 
to  keep  clear  of  foreign  alliances  and  of  en- 
tanglement in  foreign  disputes.  But  the  foreign 
disputes  were  those  relating  to  the  continent  of 
Europe,  and  largely  turned  on  dynastic  con- 
tentions. In  such  questions  the  interest  of  the 
United  States  could  not  be  by  any  means 
clear.  It  is  an  altogether  different  matter  when 
the  territorial  integrity  of  a  community  with 
which  the  United  States  is  in  such  close  con- 
nection as  China  comes  to  be  in  peril.  The 
United  States  Chinese  Exclusion  Act  has  drawn 
attention  to  the  peculiar  position  in  which  the 
United  States  stands  towards  the  greatest  of 
non-European  communities.  It  may  well  be 
that  the  United  States  prefers  to  have  to  deal 
with  one  non-European  government  in  Pekin 
than  with  half-a-score  independent  govern- 
ments, which  would  probably  arise  from  a 
violent  disruption  of  the  Chinese  Empire." 

To  our  mind,'  however,  there  is  a  distinction 

between   the  proposed  action  of  the   United 
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States  and  its  past  policy  as  expressed  and 
shown  in  the  Monroe  doctrine.  In  the  Monroe 
doctrine  the  general  principle  is  clearly  not  to 
interfere  in  any  way  with  belligerents  nor  to 
render  aid  or  assistance  of  any  kind  to  either 
side  after  hostilities  have  commenced.  But  the 
principle  can  be  clearly  distinguished  from  the 
proposed  relation  of  the  United  States  with  the 
Chinese- Japanese  war.  In  the  latter  case  the 
United  States,  takes  no  sides  with  the  contest- 
ants but  merely  offers  to  act  as  arbiter  in  the 
negotiations  for  peace,  and  then  only  after  it 
has  been  requested  by  both  belligerent  parties. 
As  such  arbiter  the  United  States,  maintains 
the  most  advanced  ideas  of  a  civilized  and  en- 
lightened age  and  advocates  the  theory  that 
nations,  like  men,  have  advanced  beyond  the 
barbaric  system  of  settling  their  disputes  vi  et 
armis,  and  find  in  the  judgment  of  an  impartial 
tribunal  the  proper  solution  of  the  manner  in 
which  most  equitably  and  most  creditably  any 
differences  between  nations  can  be  settled. 
Under  such  a  policy  the  wealth  of  the  world  is 
not  destroyed  and  human  lives  are  not  sacri- 
ficed. Though  the  contending  parties  may 
have  gone  to  such  an  extent  as  to  destroy  prop- 
erty in  the  territory  of  the  other,  yet  any  im- 
partial tribunal  which  will  prevent  further  loss 
of  human  life  and  the  destruction  of  the  wealth 
of  the  world  will  be  most  elevating  and  bene- 
ficial in  its  results  to  society  throughout  the 
world.  Volumes  might  be  written  of  the"  results 
and  benefits  of  international  arbitration  and  in 
these  days  no  arguments,  it  would  seem,  are 
necessary  to  advocate  its  usefulness,  not  only 
as  a  principle  of  the  law  of  nations,  but  as  one 
of  the  highest  moral  advances  of  modern  times. 


One  of  the  most  interesting  decisions  which 
has  been  made  of  late  is  the  opinion  of  Judge 
Colt  of  the  United  States  Circuit  Court  in  the 
case  of  Emily  A.  Corliss  et  a/,  v.  E.  W.  Walker 
&  Co.  et  al.  The  suit  was  brought  by  the 
widow  of  George  H.  Corliss,  the  inventor  and 
builder  of  the  Corliss  engine,  who  sought  to  re- 
strain the  defendants  from  publishing  and  sell- 
ing a  biographical  sketch  of  Mr.  Corliss,  and 
from  printing  and  selling  his  pictures  in  con- 
nection therewith.  The  plaintiff  did  not  con- 
tend that  the  publication  was  in  any  way  libel- 
ous, scandalous  or  false,  or  that  it  affected  any 
right  or  any  property  ;  but  the  relief  asked  for 


was  put  upon  the  equitable  grounds  that  the 
said  publication  is  an  injury  to  the  feelings  of 
the  plaintiffs  and  against  their  express  prohibi- 
tion. On  the  first  hearing  of  the  case  the  im- 
pression prevailed  that  the  picture  which  was 
published  by  the  defendants  was  one  which 
they  had  secured  from  the  plaintiffs  under  an 
agreement,  which  they  did  not  keep.  On  a 
later  hearing,  however,  in  which  this  decision 
was  rendered,  it  appeared  that  the  defendants 
obtained  the  photograph  which  they  reproduced 
from  a  store,  and  procured  it  many  months  be- 
fore any  contract  was  entered  into  between  the 
parties  to  this  action  or  before  any  correspond- 
ence was  had  in  relation  to  this  subject.  In  this 
view  of  the  case  all  elements  of  contract  or  trust 
was  eliminated  and  the  question  resolved  itself 
into  the  broad  proposition  of  how  far  an  individ- 
ual in  his  lifetime,  or  his  heirs  at  law  after  his 
death,  have  a  right  to  control  the  reproduction 
of  his  picture  or  photograph.  The  contention 
of  the  plaintiffs  was  that  the  photographer 
from  whom  the  defendants  secured  the  copy 
had  no  right  to  make  prints  from  the  original 
negative  other  than  those  which  Mr.  Corliss 
had  ordered,  and  that  neither  the  photographer 
nor  any  one  else  had  a  right  to  reproduce 
photographs  from  a  copy  of  those  ordered  by 
Mr.  Corliss,  and  that  it  would  be  a  breach  of 
contract  and  a  violation  of  confidence  for 
which  relief  should  be  had  in  court  of  equity. 
Judge  Colt,  in  relation  to  this  proposition, 
says :  "  When  a  person  engages  a  photographer 
to  take  his  picture,  agreeing  to  pay  so  much  for 
the  copies  which  he  desires,  the  transaction 
assumes  the  form  of  a  contract,  and  it  is  a 
breach  of  contract  as  well  as  a  violation  of 
confidence  for  the  photographer  to  make  addi- 
tional copies  from  the  negative.  The  negative 
may  belong  to  the  photographer,  but  the  right 
to  print  additional  copies  is  the  right  of  the 
customer.  Pollard  v.  Photographic  Co.,  40  L. 
R.  Ch.  D.  345 ;  Tuck  v.  Priester,  19  L.  R.  Q. 
B.  Div.  629. 

Independently  of  the  question  of  contract, 
the  question  seems  to  be  that  a  private  individ- 
ual has  a  right  to  be  protected  in  the  repre- 
sentation of  his  portrait  in  any  form;  that  this 
is  a  property  as  well  as  a  personal  right,  and 
that  it  belongs  to  the  same  class  of  rights  which 
forbids  the  reproduction  of  a  private  manu- 
script or  painting,  or  the  publication  of  privat 
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letters,  or  of  oral  lectures  delivered  by  a  teacher 
to  his  class,  or  the  revelation  of  the  contents  of 
a  merchant's  books  by  a  clerk.  Duke  of 
Queensbury  v.  Shebbeare,  2  Eden,  329;  Gee  v. 
Pritchard,  2  Swans,  403;  Folsam  v.  Marsh,  2 
Story,  100;  Abernethy  v.  Hutchinson,  3  Law 
J.  Ch.  209;  Caird  v.  Sime,  12  App.  Cas.  326; 
•  Tipping  v.  Clarke,  383;  Williams  v.  Prince  of 
Wales  Life  Ins.  Co.,  23  Beav.  338. 

In  the  case  of  Prince  Albert  v.  Strange,  1 
Mac.  &  G.  25;  2  De  G.  &  S.  652,  this  doctrine 
was  extended  so  far  as  to  prohibit  the  publica- 
tion of  a  catalogue  of  private  etchings.  But 
while  the  right  of  a  private  individual  to  pro- 
hibit the  reproduction  of  his  picture  or  photo- 
graph lies,  should  be  recognized  and  enforced, 
this  right  may  be  surrendered  to  the  public  by 
the  act  of  the  individual,  just  the  same  as  a  pri- 
vate manuscript,  book  or  painting  becomes 
(when  not  protected  by  copyright)  public  prop- 
erty by  the  act  of  publication.  The  distinction 
in  this  case  of  a  picture  or  photograph  lies  be- 
tween public  and  private  characters.  The  pri- 
vate individual  should  be  protected  against  pub- 
lication of  any  portraiture  of  himself,  but  where 
an  individual  becomes  a  public  character,  the 
case,  is  different.  A  statesman,  author,  artist  or 
inventor  who  seeks  for  and  desires  public  rec- 
ognition may  be  said  to  have  surrendered  this 
right  to  the  public.  When  any  one  obtains  a 
picture  or  photograph  of  such  a  person,  and 
there  is  no  breach  of  contract  or  violation  of 
confidence  in  the  method  by  which  it  was  ob- 
tained, he  has  a  right  to  reproduce  it,  whether 
in  a  newspaper,  magazine  or  book.  It  would 
be  extending  this  right  of  public  protection  too 
far  to  say  that  the  general  public  can  be  pro- 
hibited from  knowing  the  personal  appearance 
of  great  public  characters.  Such  characters  may 
be  said  of  their  own  volition  to  have  dedicated 
to  the  public  the  right  of  any  fair  por- 
traiture of  themselves.  In  this  sense,  Mr. 
Corliss  was  a  public  man.  He  was  among 
the  first  of  American  inventors,  and  he 
sought  public  recognition  as  such.  The 
defendants  in  the  present  instance  obtained  a 
photograph  of  Mr.  Corliss  at  a  public  shop. 
Whatever  contract  may  have  existed  between 
Mr.  Corliss  and  the  photographer,  they  were 
not  a  party  to  it;  and  they  had  the  same  right 
to  reprint  copies  from  this  photograph  that 
they  would  have  had  from  that  of  any  other 


public  man.  Again,  it  does  not  appear  that 
Mr.  Corliss  ever  objected  to  the  reproduction 
of  his  picture,  but,  on  the  contrary,  he  permit- 
ted thousands  of  his  pictures  to  be  circu- 
lated." 

The  court,  therefore,  held  that  though  pri- 
vate individuals  may  prevent  the  use  by  others 
of  their  pictures,  yet  that  public  characters  who 
have  permitted  the  use  of  their  portraits  can- 
not prevent  the  publication  either  of  their  por- 
trait or  of  a  sketch  of  their  lives.  The  decision 
opens  a  very  interesting  field,  and  the  distinc- 
tion between  public  and  private  character  is 
one  which  may  assume  vast  proportion  and 
require  considerable  interpretation  by  the 
courts.  

The  State  board  of  Law  Examiners  met  in 
the  city  of  Albany,  organized,  and  elected 
Austin  G.  Fox,  Esq.,  chairman,  and  Franklin 
M.  Danaher,  Esq.,  secretary  and  treasurer. 
The  office  of  the  secretary  and  treasurer,  will 
be  at  Rooms  41-42  Bensen  Building,  Albany, 
N.  Y.,  and  the  following  examinations  are  ap- 
pointed to  be  held  at  the  times  and  places 
therein  set  forth. 

The  examinations  of  all  persons  applying  to 
be  admitted  to  practice  as  attorneys  and  coun- 
selors in  the  Courts  of  Record  of  this  State,  are 
hereby  appointed  to  be  held  in  each  Judicial 
Department  for  the  month  of  January,  1895,  as 
follows : 

Fifth  Department. — In  Rochester,  on  January 
10,  1895,  at  10  a.  M.,  at  the  court- house. 

Fourth  Department. — In  Syracuse,  on  Janu- 
ary 15,  1895,  at  10  a.  m.,  at  the  court-house. 

Third  Department. — In  Albany,  on  January 
18,  1895,  at  10  A.  m.,  at  the  city  hall. 

Second  Department. — In  Brooklyn,  on  Janu- 
ary 22,  1895,  at  10  a.  m.,  at  the  court-house. 
Written  examination. 

In  Brooklyn,  on  January  24,  1874,  at  10  a.  m., 
at  the  court-house.     Oral  examination. 

First  Department. —  In  New  York  city,  on 
January  22,  1895,  at  10  a.  m.,  at  the  court- 
house, General  Term  room.  Written  examina- 
tion. 

In  New  York  city,  on  January  25,  1895,  at 
10  a.  m.,  at  the  court-house,  General  Term 
room.     Oral  examination. 

The'board  has  adopted  the  following  rules : 
9  o 
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Rule  I. 

Each  applicant  for  examination  must  file 
with  the  Secretary  of  the  Board,  at  least  fifteen 
days  before  the  day  appointed  for  holding  the 
examination  at  which  he  intends  to  apply,  the 
preliminary  proofs  required  by  the  Rules  of  the 
Court  of  Appeals,  adopted  October  22,  1894, 
relating  to  "  The  admission  of  attorneys  and 
counselors  at  law,"  from  which  it  must  appear 
affirmatively  and  specifically  that  all  the  pre- 
liminary conditions  prescribed  by  said  rules 
have  been  fulfilled,  and  also  proof  of  the 
residence  of  the  applicant  for  the  six  months 
prior  to  the  date  of  the  said  examination,  giv- 
ing place,  with  street  and  number,  if  any, 
which  must  be  made  by  his  own  affidavit.  The 
examination  fee  of  $15  must  be  paid  to  the 
Treasurer  at  the  time  the  application  for  ex- 
amination is  filed. 

Rule   II. 

All  applicants  must  be  citizens  of  the  State, 
of  full  age;  they  may  be  examined  in  any  de- 
partment whether  residents  thereof  or  not,  but 
the  fact  of  their  having  passed  the  examination 
will  be  certified  to  the  General  Term  of  the  ju- 
dicial department  in  which  each  candidate  has 
resided  for  the  six  months  prior  to  his  exam- 
ination. 

Rule  III. 

In  applying  the  provisions  of  Rules  IV  and 
V  of  the  Rules  of  the  Court  of  Appeals  "  For 
the  admission  of  attorneys  and  counselors  at 
law,"  the  Board  will  require  proof  that  the  col- 
lege or  university  of  which  an  applicant  claims 
to  be  a  graduate,  maintains  a  satisfactory  stand- 
ard in  respect  to  the  course  of  study  completed 
by  him.  In  case  the  college  or  university  is 
registered  with  the  Board  of  Regents  of  the 
State  of  New  York  as  maintaining  such  stand- 
ard, the  applicant  must  submit  to  the  Board, 
with  his  diploma  or  certificate  of  graduation, 
the  certificate  of  the  said  Board  of  Regents  to 
that  effect,  which  will  be  accepted  by  this 
Board  as  prima  facie  evidence  of  the  fact. 
In  all  other  cases  the  applicant  must  submit 
with  his  diploma  or  certificate  of  graduation 
satisfactory  proof  of  the  course  of  study  com- 
pleted by  him  and  of  the  character  of  the  col- 
lege or  university  of  which  he  claims  to  be  a 
graduate. 


Rule  IV. 

The  papers  filed  by  each  applicant  must  be 
attached  together,  and  there  must  be  endorsed 
upon  them  the  name  of  the  applicant.  The 
papers  must  be  entitled,  "  In  the  matter  of  the 
Application  of for  Ad- 
mission to  the  Bar."  Each  applicant  must 
state  the  beginning  and  the  end  of  each  term 
spent  in  a  law  school,  as  well  as  the  beginning 
and  the  end  of  each  vacation  that  he  has 
had. 

The  times  and  places  for  holding  the  July  ex- 
aminations and  additional  examinations  will 
be  announced  in  due  time. 

We  expect  that  the  new  system  will  be  in 
perfect  working  order,  and  satisfactorily  run- 
ning, by  January,  1895.  It  has  been  a  questior 
of  some  discussion  of  late  as  to  whether  it  was 
possible  to  make  the  examinations  uniform 
where  students  were  questioned  orally.  The 
old-fashioned  idea,  that  a  student  in  order  to 
pass  a  rigid  examination  should  be  questioned 
orally,  is  one  that  has  been  universally  done 
away  with,  and  we  know  that  in  all  the  larger 
colleges  and  law  schools,  at  the  present  time, 
written  examinations  only  are  used  in  order  to 
ascertain  whether  a  student  has  satisfactorily 
completed  a  course  of  study.  The  injustice 
of  the  oral  examination  is  one  which  is  ap- 
parent but  which  it  would  seem  impossible  to 
change  except  by  doing  away  wholly  with  such 
a  system.  The  written  examination  in  no 
way  embarrases  the  person  who  is  answering 
the  question  and  gives  each  party  the  same 
questions  and  the  same  time  to  answer  them 
and  provides  a  fair  and  impartial  examination 
of  parties  of  their  qualifications  for  any  office. 
We  trust  that  the  examinations  which  shall  be 
conducted  by  the  new  Board  of  State  Examin- 
ers, will  be  wholly  written  and  will  be  conducted 
in  such  a  manner,  as  to  fully  demonstrate  the 
amount  of  knowledge  which  the  student  who 
seeks  to  pass  the  examination  possesses,  of  the 
theoretical  as  well  as  of  the  practical  parts  of 
the  law.  We  believe  that  such  a  course  as  we 
suggest  will  be  received  with  greater  approval 
by  the  public  and  students  alike,  and  that  it 
will  also  aid  to  greatly  expedite  the  transactions 
of  the  board- 
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POWER  OF  THE  NEW  YORK  LEGISLA- 
TURE OVER  LOOAL  OFFICERS  UNDER 
THE  CONSTITUTION  OF  1894. 

[From  advance  sheet*  of  a  work  on  Constitutional  Law  by  the 
author.  All  rights  reserved.  Copyright,  1884.  Roger 
rotter.) 

A  LOCAL  officer  is  an  officer  whoae  jurisdiction  is 
confined  to  a  particular  place,  and.  whose  du- 
ties are  exercised  exclusively  for  the  benefit  of  that 
place.'  It  seems  to  be  the  intention  of  the  Consti- 
tution that  he  must  reside,  in  such  place.'  The  leg- 
islature may  direct  that  a  State  officer  not  named  in 
the  Constitution  must  be  a  resident  of  a  particular 
place;  but  that  will  not  make  him  a  local  officer.* 
It  has  been  held  in  Kentucky  that  the  legislature 
cannot  add  to  the  qualifications  prescribed  in  the 
Constitution  by  directing  that  a  State  officer  therein 
named  must  reside  in  a  specified  place.4 

Local  officers  may  be  classified  as  legislative,  judi- 
cial and  administrative.  They  may  be  further  clas- 
sified as  constitutional  officers,  whose  offices  are  cre- 
ated by  or  named  in  the  Constitution,  and  statutory 
officers  who  hold  offices  which  hare  been  created 
by  the  legislature.  Statutory  offices  may  again  be 
subdivided  into  those  which  existed  before  the  Con- 
stitution of  1846  and  those  subsequently  created. 
Local  legislative  officers  are  supervisors,  common 
councils,  boards  of  aldermen  and  trustees  of  vil- 
lages. Of  these,  supervisors  alone  are  named  in  the 
Constitution.' 

The  legislature  cannot  pass  a  local  law  providing  for 
the  election  of  members  of  boards  of  supervisors.' 
Accordingly  a  special  term  held  an  act  void  which 
provided  for   biennial  elections  of  supervisors  in 


1  Devoy  v.  Mayor,  etc.,  of  New  York,  30  N.  Y.  449; 
Matter  of  Whiting,  2  Barb.  513,  517 ;  Matter  of  Car- 
penter, 7  id.  230;  In  the  Matter  of  the  Appli- 
cation of  the  Mayor,  Aldermen  and  Commonalty 
of  the  City  of  New  York  to  acquire  title  to  certain 
lands  for  public  parks,  99  id.  569,  583. 

'  People  v.  Morrell,  21  Wend.  563 ;  Bx  ■parte  Mc- 
Collum.  1  Cow.  550.  Attorney-General  Lyman  E. 
Tremain  was  of  the  opinion  that  a  member  of  the 
Assembly  need  not,  when  elected,  be  a  resident  of 
the  district  which  he  is  chosen  to  represent.  Opinions 
of  Attorneys-General,  261.  In  the  Matter  of  Whit- 
ing, 2  Barb.  518,  Judge  Edmunds  expressed  the 
opinion  that  a  local  officer  must  perforin  all  bis 
duties  within  the  locality.  But  see  in  the  Matter  of 
the  Application  of  the  Mayor,  etc.,  99  N.  Y.  569, 
583,  cited  infra,  note  52. 

'People  v.  Piatt,  117  N.  Y.  159. 

*  Page  v.  Hardin,  8  B.  Monr.  (Ky.)  648,  661. 

*  Constitution,  art.  8,  §  4,  art.  12,  §  3. 
'Constitution  of  1846  and  1894,  art.  3,  $  16. 


four  counties.'      This  prohibition   applies  only  to 
town  and  not  to  city  supervisors.' 

Local  judicial  officers  named  in  the  Constitution 
are  county  judges,'  surrogates,"*  county  officers  who 
discbarge  the  duties  of  the  county  judge  and  sur- 
rogate in  cases  of  inability  or  of  vacancy,  and  in 
other  cases,"  town  justices  of  the  peace  and  district 
court  justices,"  "other  judicial  officers  in  cities *' 
or  "other  local  judicial  officers,"  "  and  judges  of 
"inferior  local  courts  of  civil  and  criminal  jurisdic- 
tion which  are  not  courts  of  record."  w 

Amongst  the  last-named  classes  are  recorders  of 
cities,  city  judges,  judges  of  such  city  courts  as 
have  not  been  abolished  by  the  new  Constitution, 
and  police  justices." 

Local  administrative  officers  named  in  the  Consti- 
tution, are  sheriffs,  county  clerks,  district  attorneys 
registers  in  counties  having  registers  at  the  time 
of  the  adoption  of  the  Constitution  of  1894,  and 
mayors  of  cities.  The  terms  and  the  manner  of  the 
appointment  and  removal  of  these  constitutional 
officers,  administrative  and  judicial,  except  mayors 
and  supervisors,  are  established  by  the  Constitution 
and  cannot  be  changed  by  the  Legislature."  The 
Legislature  cannot  take  away  from  them  any  sub- 
stantial portion  of  the  duties  or  rights  which  per- 
tained to  their  respective  offices  prior  to  the  adop- 
tion of  the  new  Constitution.11  Thus,  the  Legisla- 
ture cannot  deprive  the  sheriff  of  the  custody  and 
control  of  the  county  jail."  Although  the  salaries 
of  these  officers  are  not  established  by  the  Constitu- 
tion, it  would  seem  that  the  Legislature  cannot 
practically  abolish  their  offices  by  repealing  all  pro- 
visions for  the  payment  of  salaries  and  that  an  act 
attempting  such  a  repeal  is  void." 

The  Constitution  of  1846,  as  revised  in  1894, 
makes  a  distinction  between  offices  in  existence  at 
the  time  of  its  original  adoption,  and  those  subse- 

1  People,  ex  rel.  Hassell  v.  Hoffman,  60  Hun,  Pr. 
324. 

•  People,  ex  rel.  Clancy,  v.  Supervisors,  189  N.  Y. 
524. 

•  Constitution  of  1894,  art.  6,  §§  14-15. 
'•  Id.  §  15. 

»  Id.  §  16. 

"  Id.  §  17. 

"  Id.  §  17. 

14  Id.  §§  18  and  22. 

"  Constitution  of  1894,  art.  6,  §§  17-28. 

"Art.  10,  §1;  art.  12,  §2. 

"Warner  v.  The  People,  2  Den.  272;  People, 
ex  rel.  Bolton,  v.  Albertson,  65  N.  Y.  50;  People, 
ex  rel.  McEwan  v.  Keeler,  29  Hun,  175;  S.  C,  64 
How.  Pr.  478. 

"  People,  ex  rel.  McEwan,  v.  Keeler,  29  Hun,  175. 

"  Reid  v.  Smoulter,  128  Penn.  St.  834. 
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queutly  created.  This  is  contained  in  section  2  of 
article  10  which  is  as  follows:  "All  county  officers 
whose  election  or  appointment  is  not  provided  for 
by  this  Constitution,  shall  be  elected  by  the  electors 
of  the  respective  counties  or  appointed  by  the 
boards  of  supervisors  or  other  county  authorities, 
as  the  legislature  shall  direct.  All  city,  town  and 
village  officers,  whose  election  or  appointment  is 
not  provided  for  by  this  Constitution,  shall  he 
elected  by  the  electors  of  such  cities,  towns  and 
villages,  or  of  some  division  thereof,  or  appointed 
by  such  authorities  thereof  as  the  legislature  shall 
designate  for  that  purpose.  All  other  officers,  whose 
election  or  appointment  is  not  provided  for  by  this 
Constitution,  and  all  officers  whose  offices  may  here- 
after be  created  by  law,  shall  be  elected  by  the  peo- 
ple, or  appointed,  as  the  legislature  may  direct."  *° 

Accordingly,  new  offices,  whether  State  or  local, 
which  are  subsequently  created  by  the  legislature 
may  be  filled  either  by  popular  election  or  by  ap- 
pointment by  the  Governor,  with  or  without  the 
consent  of  the  Senate,  or  by  the  legislature,  or  by 
the  local  authorities  or  otherwise,  as  the  legislature 
may  direct.  County  officers,  and  city,  town  and 
village  officers  who  were  in  existence  at  the  time  of 
the  adoption  of  the  Constitution  of  1846,  mutt  be 
elected  by  the  people'of  the  locality  or  appointed 
by  the  local  authorities  as  the  legislature  may  des- 
ignate. 

The  decisions  upon  this  subject  have  been  nu- 
merous since  Republican  legislatures  have  made 
repeated  attempts  to  deprive  Democratic  mayors  in 
New  York  and  other  cities  of  the  power  of  appoint- 
ing local  officers. 

When  an  office  is  subsequently  created  by  law, 
and  the  incumbent  is  given  by  the  statute  a  sub- 
stantial portion  of  the  duties  or  rights  which,  prior 
to  the  Constitution  of  1846,  pertained  to  local 
offices  then  existing,  the  new  office  is  treated  as  a 
continuation  of  and  is  practically  the  same  as  the 
previously  existing  office,  and  the  incumbent  can 
not  be  elected,  appointed  or  removed  otherwise, 
than  as  if  he  were  the  incumbent  of  the  previously 
existing  office."  But  the  legislature  may  provide 
that  a  local  office  which,  in  1846,  was  filled  by 
appointment  by  a  single  officer — for  example,  by  the 
mayor  of  a  city  —  shall  in  the  future  be  filled  by  a 
popular  election  or  by  some  other  local  authority 
of  the  same  local  subdivision."  And  the  legisla- 
ture may  transfer  special  authority  in  connection 

*•  Constitution  of  1894,  art.  10,  $  2. 

»'  Warner  v.  The  People,  7  Denio,  272;  People, 
ex  rel.  Bolton,  v.  Albertson,  55  N.  Y.  90;  The 
People,  ex  rel.  McEwan,  v.  Keeler,  29  Hun,  175; 
S.  C,  64  How.  Pr.  478:  $upra  §§. 

»•  Constitution  art.  10,  §  2. 


with  a  particular  public  improvement  from  one 
local  officer  to  another,  although  that  officer  holds 
an  office  recognized  by  the  Constitution  and  this 
an  office  subsequently  created  and  filled  in  a  differ- 
ent manner." 

It  has  been  held  at  general  term  that  the  legis- 
lature may  transfer  ii  power  from  one  body  of  local 
officers  to  another;'4  for  example,  that  an  act  is 
constitutional  which  transfers  the  power  to  con- 
firm assessments  in  New  York  city  from  the  com- 
mon council  to  the  board  of  revision  and  correction 
of  assessments."' 

Sheriffs,  county  clerks,  including  the  clerk  of  the 
city  and  county  of  New  York,  the  register  of  the 
city  of  New  York,  district  attorneys,  county  judges 
and  surrogates  must  be  chosen  by  the  electors  of 
their  respective  counties."  All  other  county  offices 
which  were  in  existence  when  the  Constitution  of 
1846  was  adopted,  aud  are  not  abolished,  must  l>e 
filled  by  election  by  the  electors  of  the  respective 
counties  or  appointed  by  the  boards  of  supervisors 
or  other  county  authorities, as  the  legislature  may  di- 
rect." All  city,  town  and  village  offices  which  were 
in  existence  at  the  time  of  the  adoption  of  the  Consti- 
tution of  1846,  as  to  which  the  Constitution  makes  no 
special  provision  in  this  respect,  must  be  filled  by 
election  by  the  voters  of  the  respective  cities,  towns 
and  villages,  or  of  some  division  thereof,  as  the  leg- 
islature may  designate  for  such  purpose."  All  other 
officers  for  whose  election  or  appointment  there  is 
no  provision  in  the  Constitution  must  be  elected  by 
the  people  or  appointed,  as  the  Legislature  may  di- 
rect.** All  offices  created  since  the  adoption  of  the 
Constitution  of  1846  may  be  filled  by  election  by 
the  people,  or  may  be  appointed,  as  the  legislature 
may  direct.*0  Such  officers  may  be  named  or  des- 
ignated in  a  statute." 

"  Asher  v.  The  Mayor,  etc.,  of  the  City  of  New 
York,  2  N.  Y.  567,  578;  People,  ex  rel.  Kilmer,  v. 
McDonald,  69  id.  862,  365;  People,  ex  rel.  N.  Y. 
&  Harlem  R.  R.  Co.,  v.  Havemeyer,  47  How.  Pr. 
498,  512;  Hanlon  v.  Board  of  Supervisors  of  West- 
chester County,  57  Barb.  383. 

M  Matter  of  Lester,  21  Hun,  130,  131 ;  citing 
Tone  v.  Mayor,  etc.,  of  New  York,  70  N.  Y:  157; 
People  v.  Pinckney,  32  id.  382,  896. 

"Matter  of  Roberts,  17  Hun,  559;  Matter  of 
Lester,  21  id.  130;  Tone  v.  Mayor  of  New  York, 
70  N.  Y.  157. 

*•  Constitution,  art.  10,  §  1 ;  art.  6,  §  14. 

"  Constitution,  art.  10,  §  2. 

'•  Constitution,  art.  10,  §  2. 

'•  Constitution,  art.  10,  §  2. 

50  Constitution,  art.  10,  §  2. 

"  People,  ex  rel.  McCune,  v.  Metropolitan  Police 
Board,  19  N.  Y.  188 ;  People,  ex  rel.  Kingsland,  v. 
Palmer,  62  N.  Y.  83. 

Digitized  by  VsOOQlC 


THE  ALBANY  LAW  JOURNAL. 


351 


The  legislature  cannot  in  a  county,  city,  town  or 
village  make  a  change  in  the  mime  of  an  office 
which  existed  before  the  adoption  of  the  Constitu- 
tion of  1846  or  transfer  an  important  part  of 
its  duties  to  another  office,  and  provide  that  the  in- 
cumbent of  such  new  office  shall  be  appointed 
in  a  manner  in  which  it  would  have  been  un- 
constitutional to  fill  the  former  one."  Thus,  the 
common-law  powers  and  duties  of  a  sheriff,  such  as 
the  custody  of  the  county  jail  and  county  prisoners, 
cannot  be  transferred  to  another  officer." 

It  has  been  held  at  special  term  that  a  commis- 
sioner of  loans  is  a  county  officer  within  the  mean- 
ing of  the  Constitution,  and  must  be  elected  by  the 
electors  of  the  county  or  appointed  by  the  board  of 
supervisors,  as  the  legislature  may  direct,  and  that 
in  a  case  where  the  legislature  had  neglected  to  pro- 
vide the  mode  of  filling  the  office,  the  office  could 
not  be  filled  by  the  governor  and  senate,  but  that 
the  incumbent  must  hold  the  office  until  the  legis- 
lature should  provide  for  the  case.*4  A  justice  of 
the  peace,  under  the  Constitution  of  1846.  was  a 
town  officer."  The  new  Constitution  also  recog- 
nizes city  justices  of  the  peace.'* 

A  clause  in  an  act*1  which  provided  that  clerks  of 
Police  Courts  in  the  city  of  New  York  who  were 
previously  appointed  by  the  mayor  and  board  of 
aldermen,  should  subsequently  be  appointed  by  the 
Metropolitan  Board  of  Police,  which  exercised  juris- 
diction over  parts  of  other  counties  as  well  as  over 
New  York  county,  was  held  unconstitutional,  be- 
cause the  office  of  police  clerk  in  the  city  of  New 
York  was  an  office  which  existed  before  the  Consti- 
tution of  1846,  and  the  Metropolitan  Board  of  Police 
was  not  a  local  authority  of  the  city  of  New  York." 
The  commissioners  of  taxes  in  New  York  city  have 
substantially  the  same  duties  that  the  ward  assessors 
discharged  before  the  Constitution  of  1846,  and 
consequently  an  act  vesting  their  appointment  in 
the  governor,  with  the  advice  and  consent  of  the 
Senate,  was  unconstitutional." 

Police  officers  of  a  city  must  be  •  elected  or  ap- 

*' Warner  v.  People,  2  Den.  272;  People,  ex  rel. 
Wood,  v.  Draper,  15  N.  Y.  532,  589 ;  People,  ex  rel. 
Bolton,  v.  Albertson,  55  id.  90;  People,  ex  rel  Mc- 
Ewan,  v.  Keeler,  29  Hun,  175. 

"State  of  New  York  v.  Keeler,  29  Hun,  175; 
S.  C,  64  How.  Pr.  478. 

"  Matter  of  Carpenter,  7  Barb.  280. 

*»  In  the  Matter  of  Gertrum  v.  Board  of  Supervis- 
ors, 109  N.  Y.  170,  174;  tupra%. 

-  Art.  6,  §  17. 

"  Laws  of  1855,  ch.  208. 

"Devoy  v.  Mayor,  36  N.  Y.  449;  Harbeck  v. 
Mayor,  10  Boat.  366. 

'•  People  v.  Raymond,  87  N.  Y.  428. 


pointed  by  a  local  authority.40  -Town  collectors  hold 
a  town  office  which  existed  before  the  adoption  of 
the  Constitution.41  An  act  was  held  unconstitu- 
tional which  provided  that  the  office  of  town  audi- 
tor in  a  particular  town  be  abolished,  and  ap- 
pointed the  incumbeut  of  that  office  receiver  of 
taxes  for  three  years.4' 

It  has  been  held  that  these  provisions  of  the  Con- 
stitution embrace  the  officers  of  villages  incorporated 
since  the  adoption  of  the  Constitution  of  1846.'" 

By  the  common  law  there  were  no  officers  who 
were  technically  known  as  clerks  of  coun- 
ties. In  England  the  clerks  of  the  County 
Courts,  who  were  appointed  by  the  sheriffs  who 
presided  over  those  courts,  were  sometimes  called 
"county  clerks."  The  custoe  rotulorum  of  the 
county  appointed  the  clerk  of  the  Court  of  General 
Sessions  of  the  Peace.  By  the  ordinance  of  the 
15th  of  May,  1699,  for  the  establishment  of  courts 
of  judicature  in  the  province  of  New  York,  inferior 
Courts  of  Common  Pleas  and  Courts  of  General  Ses- 
sions of  the  Peace  were  created  in  each  county.  As 
these  Courts  of  Common  Pleas  were  called  County 
Courts,  clerks  were  appointed  for  them  by  the  colo- 
nial governors  who  exercised  the  prerogative  of  the 
Crown  for  the  appointment  of  judges  and  officers  of 
such  courts.  In  the  course  of  time  these  acquired 
the  name  of  county  clerks.  They  were  also  clerks 
of  the  Courts  of  General  Sessions  in  their  respective 
counties,  and  registers  of  deeds,  and  had  other 
duties.  It  is  doubtful  whether  there  were  any  sepa- 
rate Courts  of  Common  Pleas  and  General  Sessions 
of  the  Peace  existing  for  the  county  of  New  York 
previous  to  the  Montgomery  Charter  of  1780,  but 
by  that  charter  the  jurisdiction  of  the  Mayor's 
Court  and  of  the  Court  of  General  Sessions  was 
made  co-extensive  with  the  limits  of  the  county.  The 
same  charter  also  created  a  new  office,  that  of  "  the 
common  clerk  of  the  city  of  New  York,"  who  was 
also  to  act  as  clerk  of  the  Mayor's  Court,  and  as 
clerk  of  the  peace,  and,  as  an  incident  to  such  duties, 
had  charge  of  keeping  the  records  of  the  county.44 
The  Mayor's  Court  of  New  York  city  cor- 
responded to  the  Court  of  Common  Pleas  in  other 
counties,  and,  after  the  Montgomery  Charter,  had 
jurisdiction  over  the  entire  county.  Subsequently, 
and  prior  to  1846,  the  duties  of  the  clerk  of  the 


"People,  ex  rel.  Wood,  v.  Draper,  15  N.  Y.  532, 
589;  People,  ex  rel.  Bolton,  v.  Albertson,  55  N.  Y. 
50.  But  see  People,  «c  rel.  Wood,  v.  Draper,  15  id. 
532,  tupra. 

41  People,  ex  rel.  Williamson,  v.  McKinney.  52  N. 
Y.  874 ;  People,  ex  rel.  Lord,  v.  Crooks,  53  id.  648. 

4'  People,  ex  rel.  Lord,  v.  Crooks,  53  N.  Y.  648. 

«*  People,  ex  rel.  Blasie,  49  Barb.  9,  13. 

44  Kent's  Charters,  78. 
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Court  of  General  Sessions  and  of  the  Peace  and  of 
the  Court  of  Oyer  and  Terminer  and  of  the  register 
of  deeds  and  of  mortgages  to  the  city  and  county 
of  New  York  were  subsequently  vested  in  a  sepa- 
rate and  distinct  officers,  provisions  for  whose  ap- 
pointment are  contained  in  the  Constitution  of 
1846.  Before  that  time  it  was  held  that  the  duties  of 
the  clerk  of  the  Court  of  Common  Pleas  in  a  county 
could  not  be  vested  in  a  different  officer  from  the 
clerk  of  the  county,  even  in  the  city  of  New 
York.49  The  Constitution  of  1846  abolished  the 
Court  of  Common  Pleas  in  all  the  counties  except 
New  York,  and  transferred  the  proceedings  pend- 
ing in 'them,  and  substantially  all  their  jurisdic- 
tion, to  the  new  County  Courts  therein  created.4'  It 
provided  expressly  that  the  county  clerks  in  all 
counties  should  be  clerks  of  the  Supreme  court;" 
and  by  implication  left  the  county  clerks  as  clerks 
of  the  County  Courts.  Under  the  Constitution  of 
1846,  a  statute  was  passed  and  observed  which  pro- 
vided for  the  appointment  of  the  clerk  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New 
York  by  the  judges  of  that  court.  The  Constitu- 
tion of  1804  abolishes  the  Court  of  Common  Pleas 
of  the  city  of  New  York  from  and  after  January  1, 
1896.  The  judges  are  continued  in  power  as  jus- 
tices of  the  Supreme  Court,  but  no  provision  is  made 
for  the  clerk.48 

The  Constitution  of  1846  directed  that  coroners 
should  be  elected  with  other  county  officers.48  The 
revised  Coustitution  does  not  mention  the  office  of 
coroner.50  It  consequently  may  be  abolished  by  the 
Legislature;  but  it  would  seem  that  the  duties  can- 
not be  transferred  to  an  officer  who  is  not  chosen  at 
a  county  election  or  appointed  by  a  county  author- 
ity." 

"  An  Act  for  the  creation  of  New  Public  Parks  in 
the  Twenty-third  aud  Twenty-fourth  wards  of  the 
city  of  New  York  and  in  the  adjacent  district  of 
Westchester  county "  was  held  constitutional,  al- 
though it  contained  a  provision  extending  the  juris- 
diction of  the  department  of  public  parks  of  New 
York  city,  and  of  their  police  officers  over  the 
newly  acquired  territory,  thus  giving  the  park  offi- 
cers political  power  in  Westchester  county,  the 
local  authorities  of  which  had  nothing  to  do  with 
their  appointment." 

44  Warner  v.  People,  2  Den.  272. 

48  Constitution  of  1846,  art.  6,  §  18;  art.  14  §§  5,  8. 

41  Constitution  of  1846,  art.  6,  §  19. 

48  Constitution  of  1894,  art.  «6,  §  5. 

48  Constitution  of  1846,  art.  10,  §  1. 

80  Same  section  of  revised  Constitution. 

"  See  authorities  cited  in  note  21,  tupra. 

"  In  the  Matter  of  the  Application  of  the  Mayor, 
Aldermen  and  Commonalty  of  the  City  of  New  York 
to  acquire  title  to  certain  lands  for  public  parks, 
etc.,  99  N.  Y.  569,  588. 


"An  act  to  create  a  Metropolitan  Fire  District 
and  establish  a  Fire  Department  therein"  was  held 
constitutional,  since  the  firemen  of  the  city  of  New 
York  were  not  city  officers  at  the  time  when  the 
Constitution  of  1846  was  adopted." 

For  the  same  reason,  the  courts  have  held  consti- 
tutional "An  act  creating  a  board  of  firo  examiners 
in  the  city  of  New  York,  and  providing  for  their 
appointment  otherwise  than  by  the  city  authori- 
ties;"*4 an  act  investing  a  board  of  water  com- 
missioners with  the  duty  of  operating  a  new  electric 
light  system,  appointed  in  a  previous  act  of  the 
legislature;54  and  an  act  providing  "  for  the  election 
of  commissioners  of  pilots  by  the  chamber  of  com- 
merce, and  by  the  president  and  vice-president  of 
the  Marine  Insurance  Companies  of  the  city  of  New 
York."  "  Neither  the  officers  created  by  the  "  act 
to  consolidate  several  school  districts  and  parts  of 
districts  in  the  village  of  Saratoga,"  nor  the  trus- 
tees of  school  districts  within  the  corporate  limit* 
of  that  village,  are  city,  county,  town  or  village 
officers  within  the  meaning  of  this  clause  of  this 
Constitution." 

An  act  appointing  certain  persons  therein  named 
commissioners  of  record  in  the  city  of  New  York 
was  held  constitutional  since  the  duties  imposed 
upon  them  were  new  and  entirely  different  from 
those  formerly  performed  by  the  register  of  the  city 
of  New  York.'8 

The  legislature  may  confer  authority  to  control  a 
particular  public  improvement  upon  a  new  board  of 
officers  created  and  named  by  it,8'  even  if  the  im- 
provement is  the  widening  of  an  avenue  which  is  in 
the  charge  of  the  commissioners  of  highways,  when 
the  new  officers  are  vested  with  power  to  take  pro- 
ceedings different  from  those  which  could  be  taken 
by  the  commissioners  of  highways,  and  the  charge 
of  the  avenue  thus  widened  devolves  upon  the 
latter  after  the  new  officers  have  discharged  their 
duties." 

Under  an  act  authorizing  certain  officers  of  the 


"  The  People  v.  Pinckney.  32  N.  Y.  377,  388. 

54  New  York  Fire  Department  v.  Atlas  Steamship 
Co.,  106  N.  Y.  566,  577. 

88  Hequembourg  v.  City  of  Dunkirk,  49  Hun,  550. 

'•  Sturgis  v.  Spoffard,  45  N.  Y.  446-449. 

51  People,  ex  rel.  Board  of  Education,  v.  Bennett, 
54  Barb.  480. 

88  People,  ex  rel.  Kingsland,  v.  Palmer,  52  N.  Y. 
83. 

"  Astor  v.  The  Mayor,  etc.,  of  New  York,  62  N. 
Y.  567,  569 ;  People,  ex  rel.  Kilmer,  v.  McDonald, 
69  id.  362,  365. 

"  People,  ex  rel.  Kilmer,  v.  McDonald,  69  N.  Y. 
362,  865 ;  Hanlon  v.  Board  of  Supervisors  of  West- 
chester County,  57  Barb.  383. 
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city  of  Brooklyn  to  assign  to  a  railroad  company, 
which  had  built  a  public  improvement,  the  list  of 
assessments  against  property  owners  with  the  right 
to  appoint  a  collector  of  the  assessments,  and  a  subse- 
quent act  authorizing  the  collector,  thus  appointed 
by  the  railroad  company,  to  bring  suit  against  the 
adjacent  property  owners  to  collect  the  unpaid  as- 
sessments; it  was  held  that,  although  the  consti- 
tutionality of  the  appointment  of  the  collector  was 
doubtful,  ''the  legislature,  having  power  to  au- 
thorize an  action  for  the  collection  of  the  assess- 
ments, had  also  power  to  provide  who  should  be 
plaintiff  therein ; "  and  that,  consequently,  the  col- 
lector could  maintain  the  suit." 

Attempts  have  been  made  to  circumvent  these  pro- 
visions of  the  Constitution  by  creating  new  dis- 
tricts, consisting  of  several  counties  or  parts  of 
counties,  and  providing  for  the  appointment  of  offi- 
cers of  such  districts  to  discharge  the  duties  apper- 
taining to  local  offices  existing  before  the  adoption 
of  the  Constitution.  Although  the  cases  are  conflict- 
ing, the  weight  of  authority  seems  to  hold  that  new 
civil  divisions  may  thus  be  created  for  political  pur- 
poses when  there  is  some  apparent  necessity  for  such 
a  change,  and  on  account  of  the  extent  of  the  terri- 
tory united,  and  its  relation  to  the  State  and  to  the 
recognized  political  organization  of  the  State,  it 
would  cause  great  inconvenience  to  readjust  the 
municipal  and  local  governments  thereby  affected, 
and  incorporate  the  whole  territory  under  a  single 
city  government." 

An  act  was  held  constitutional  which  established 
a  Metropolitan  Police  District,  by  uniting  the  coun- 
ties of  New  York,  Kings,  Richmond  and  Westches- 
ter into  such  a  district  for  police  purposes  only,  and 
provided  for  the  appointment  by  the  governor, 
with  the  advice  and  consent  of  the  senate,  of  five 
commissioners,  three  from  New  York,  one  from 
Kings,  and  one  from  Richmond  or  Westchester, 
who,  together  with  the  mayors  of  New  York  and 
Brooklyn  were  made  a  board  of  police  for  the  dis- 
trict, with  power  to  appoint  all  police  officers 
therein."  The  effect  of  this  case  was  to  oast  Fer- 
nando Wood,  the  Democratic  mayor,  from  the  con- 
trol of  the  police  of  New  York,  and  place  them  un- 
der the  control  of  the  Republican  governor.  The 
Court  of  Appeals  subsequently  said,  through  Judge 
Allen:  "That  decision  has  now  stood  so  long  judi- 
cially uncoudemned,  although  never,  I  think,  satis- 


•'  Litchfield  v.  Vernon,  41  N.  Y.  123,  135. 

•*  People,  ex  rel.  Bolton  v.  Albertson,  55  N.  Y. 
50,  62-03,  per  Allen,  J.  But  see  People,  ex  rel. 
Wood,  v.  Draper,  15  id.  632;  Metropolitan  Board  of 
Health  v.  Heister,  37  id.  661 ;  People  v.  Shepard,  36 
N.  Y.  285. 

"  People,  ex  rel.  Wood,  v.  Draper,  15  N.  Y.  532. 


factory  to  the  public  or  the  legal  profession  that  it 
might  not  be  proper,  under  any  circumstances,  to 
review  or  overrule  it;  and  it  is  to  be  hoped,  in  the 
interests  of  constitutional  government  by  the  people, 
that  the  occasion  to  reaffirm  its  doctrines  may  never 
arise."  ** 

The  act  creating  the  Metropolitan  police  district 
and  Metropolitan  board  of  police  was  followed  by 
"an  act  to  create  a  Metropolitan  fire  district,  and 
establishing  a  fire  department  therein"";  an  act 
to  create  a  Metropolitan  board  of  excise";  and 
an  act  to  create  a  Metropolitan  board  of  health  in 
the  Metropolitan  police  district61,  all  of  which  were 
held  constitutional.  Similarly,  "an  act  establish- 
ing a  Capitol  police  district,"  embracing  parts  of 
the  counties  of  Albany  and  Rensselaer  and  the  city 
of  Schenectady,  including  the  lines  of  the  New 
York  Central  railroad  between  the  cities  of  Albany 
and  Schenectady,  was  held  constitutional,  although 
Schenectady  was  not  contiguous  to  any  other  part 
of  the  district  except  the  line  of  the  New  York 
Central  railroad".  This  decision  was  also  criticised 
in  the  case  which  has  beeu  previously  quoted. 
"This  later  decision  carried  to  its  logical  and  legal 
results,  would  permit  every  city  and  village  of  the 
State  to  be  governed  by  a  police  appointed,  and  by 
a  power  located,  at  the  capital  of  the  State,  and 
emanating  from  the  central  head  of  the  State  gov- 
ernment, to  the  eutire  disfranchisement  to  this  ex- 
tent of  the  local  electors  and  municipalities.  If  a 
connection  consisting  only  of  the  lines  of  a  railroad 
will  serve  to  make  the  places  along  the  lines  and 
at  the  termini  contiguous,  the  same  result  would 
follow  from  the  existence  of  a  canal,  a  river  or  a 
common  road,  or  any  other  visible  or  artificial  line 
that  may  exist  or  be  created,  or  established  for  that 
purpose;  and  'a  capitol  police'  could  be  made  to 
serve  for  every  city  and  village  in  the  State.""  In 
the  case  which  criticises  these  last  two  decisions, 
the  Court  of  Appeals  invalidated  an  act  to  "estab- 
lish the  Rensselaer  police  district  by  including 
therein  the  city  of  Troy,  and  three  small  patches  of 
territory  contiguous  thereto  of  less  than  a  square 
mile  in  extent,  and  providing  for  the  appointment 
of  police  commissioners  therein."10 

"  People,  «  rel.  Bolton,  v.  Albertson,  65  N.  Y. 
50,  54. 

"  People  v.  Pinckney,  32  N.  Y.  377;  Metropoli- 
tan Board  of  Health  v.  Heister,  37  id.  661. 

"  Metropolitan  Board  of  Excise  v.  Barrie,  34 
N.  Y.  657. 

•'  Metropolitan  Board  of  Health  v.  Heister,  37 
N.  Y.  661. 

"  People  ex  rel.  McMulIen  v.  Shepard,  36  N.  Y. 
285. 

"  Judge  Allen  in  People  ex  rel.  Bolton  v.  Albert- 
son,  55  N.  Y.  50,  54. 

'•Ibid. 
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It  has  been  further  held  that  the  legislature  has 
no  power  to  create  for  judicial  purposes  a  district  not 
hounded  by  the  lines  of  towns,  counties,  cities  or 
villages,  and  erect  therein  a  local  court,  such  as  a 
police  court.11 

Under  the  clause  of  the  Constitution  of  1846,  that 
"  inferior  local  courts  of  civil  and  criminal  jurisdic- 
tion may  be  established  by  the  Legislature,''  *»  on 
attempt  was  made  to  establish  a  Niagara  police  dis- 
trict, comprising  part  of  the  town  of  Niagara  and: 
part  of  another  town,  with  the  creation  of  a  new 
police  justice  and  three  police  commissioners,  having 
jurisdiction  over  the  same.  It  was  held  that  the 
new  police  court  was  not  a  local  court  within  the 
meaning  of  the  Constitution,  and  that  consequently 
the  legislature  had  no  power  to  establish  the  same ; 
and  that  inasmuch  as  the  creation  of  the  new 
court  was  an  essential  part  of  the  act,  the  provisions 
for  the  appointment  of  police  commissioners  fell 
with  the  invalidation  of  the  court.1' 

It  has  been  held  that  an  act  providing  for  the  ap- 
pointment of  commissioners  of  charities  of  Rings 
county  by  the  president  pro  tempore  of  the  board  of 
supervisors  and  abolishing  the  previous  system  of 
their  election  by  the  people  was  constitutional, 
since  the  president  pro  tempore  was  a  county  au- 
thority." 

The  word  "  election  "  in  this  section  of  the  Con- 
stitution means  an  election  by  the  people ;"  that  is, 
by  male  citizens  over  twenty-one  years  of  age,  with 
the  other  qualifications  prescribed  by  the  Con- 
stitution. '* 

The  legislature  may  make  the  office  either  elective 
or  appointive,  but  when  they  choose  that  the  office  be 
elective,  becoming  such,  it  falls  within  the  scope  and 
terms  of  the  constitutional  provisions  applicable  to 
elections  by  the  people.11  Accordingly  the  legisla- 
ture cannot  permit  women  to  vote  at  an  election  of 
school  commissioner  in  a  school  district."  "The 
trustees  of  such  district  are  the  authorized  business 
managers  of  the  school  within  its  boundaries,  and  the 
legislature  has  always  assumed  and  been  permitted 
to  assume,  the  right  to  determine  who  might  vote 
for  such  trustees,  aud  what  qualifications  should  or 
should  not  be  required  and  necessary.''  " 

11  People  ex  ret.  Townseud  v.  Porter,  00  N.  Y.  68, 
quoted  within  note  106. 

'*  Constitution  of  1816,  article  VI,  section  19. 

"  People,  ex  rd.  Townsend,  v.  Porter,  90  N.  Y. 
68.  75. 

"Matter  of  Carboy,  2?  Hun,  82. 

"Sturgis  v.  Spofford,  45  N.  Y.  446;  Matter  of 
Gage,  141  N.  Y.  112. 

"  Matter  of  Gage,  141  N.  Y.  112,  117. 

11  Matter  of  Gage,  141  N.  Y.  112,  117. 

"Matter  of  Gage,  141  N.  Y.  112,  117. 

"Matter  of  Gage,  141  N.  Y.  112,  114-115,  per 
Finch,  J. 


It  was  held  in  Kentucky,  under  the  general  lan- 
guage of  the  State  Constitution  as  to  the  right  of 
suffrage,  similar  to  that  of  the  Constitution  of  New 
York,  that  the  legislature  might  provide  that  only 
taxpayers  should  vote  at  an  election  of  local  offi- 
cers.80 

Tlje  word  appointment,"  in  this  section  of  the 
Constitution  includes  an  election  by  a  board  or  cor- 
porate body.  Accordingly  an  election  of  pilot 
commissioners  by  the  Chamber  of  Commerce  and 
the  Board  of  Harbormasters  in  New  York  city,  was 
held  to  be  ao  appointment  within '  the  meaning  of 
the  Constitution." 

Where  the  Constitution  provides  that  a  local 
office  must  be  filled  by  election  or  by  the  local  au- 
thorities, the  legislature  has  no  power  to  lengthen 
the  term  of  an  incumbent  thereof,  although  such 
term  is  not  fixed  by  the  Constitution;  for  that 
would  be  in  effect  a  new  appointment  by  the  legis- 
lature of  the  incumbent  to  the  office  for  a  new 
term." 

Sheriffs,  clerks  of  counties,  registers  in  counties 
having  registers  and  district  attorneys  have  a  term 
of  three  years,  "  except  in  the  counties  of  New  York 
aud  Kings  and  in  counties  where  boundaries  are  the 
same  as  those  of  a  city,  where  such  officers  shall  be 
chosen  once  in  every  two  or  four  years,  as  the 
legislature  shall  direct.'"4  As  often  as  a  vacancy 
occurs,  a  new  incumbent  of  the  office  must  be  chosen 
at  the  next  annual  election ;  and  his  term  is  not 
limited  to  the  unexpired  term  of  his  successors,  but 
he  holds  office  for  a  full  term  of  three  years  from 
the  first  day  of  January  after  his  election.9*  County 
judges  and  surrogates  have  a  term  of  six  years.84 

When  the  Constitution  does  not  prescribe  the 
term  of  an  office,  the  term  may  be  fixed  by  the  leg- 

••  Buckner  v.  Gordon,  61  Ky.  665.  The  Kentucky 
Constitution  said  "officers  of  towns  and  cities  shall 
be  elected  for  such  terms,  and  in  such  manner,  and 
with  such  qualifications,  as  may  be  prescribed  by 
law."  (Art.  6,  i  6.)  It  has  been  held  that  tins 
authorized  an  election  by  police  commissioners 
(Paducah  v.  Cully,  9  Bush.  [Ky.]  821)  or  by  a  com- 
mon council.  See  Police  Corars.  v.  City  of  Louis- 
ville, 8  Bush.  (Ky.)  599. 

•'  Sturgis  v.  Spofford,  45  N.  Y.  446,  449. 

•»  Sturgis  v.  Spofford,  45  N.  Y.  446. 

••People,  ex  rd.  Fowler,  v.  Bull,  46  N.  Y.  57; 
People,  ex  rd.  Willliamson,  v.  McKinley,  52 
id.  874 ;  People,  ex  rd.  Lord,  v.  Crooks,  53  id.  648 ; 
contra,  People,  ex  rd.  Loew,  v.  Batchelor,  22  id.  128, 
136. 

**  Revised  Constitution,  art.  10,  5  1. 

M  Constitution,  art.  10,  §§  1,  5  and  6;  People  ex 
rd  Gallup  v.  Green,  2  Wend.  266;  People  v.  Coutant, 
Hid.  182;  8.  C,  id.  511. 

*»  Constitution,  art.  6,  §  17. 

Digitized  by  VjOOQlC 


THE  ALBANY  LAW  JOURNAL. 


355 


islature.  and  if  not  bo  fixed,  the  office  is  held  daring 
the  pleasure  of  the  authority  making  the  appoint- 
ment. »1 

When  the  term  of  an  office  is  prescribed  by  the 
Constitution,  the  legislature  may  not  abridge  it.8* 
Otherwise  the  legislature  may  abridge  the  term  of 
the  incumbent  of  an  office",  but  it  cannot  deprive 
him  of  his  right  to  a  salary  which  be  has  earned 
before  the  passage  of  the  act.** 

It  is  the  custom  in  the  United  States  upon  the 
abolition  of  an  office,  to  allow  nothing  to  the  in- 
cumbent for  the  loss  of  his  prospective  salary  or 
fees,  which  have  not  been  earned.  In  England,  on 
the  contrary,  it  is  the  invariable  practice  to  make 
such  allowance.  When  the  second  Lord  Ellen- 
borough  was  asked  by  a  committee  of  Parliament 
whether  he  did  not  think  that  a  reduction  might  be 
made  of  the  emoluments  of  his  office  of  chief  clerk 
of  the  Kings  Bench,  to  which  he  had  been  ap- 
pointed by  his  father,  he  answered  that  it  was  a 
settled  rule  of  practice  to  make  no  reduction  in  the 
fees  attached  to  an  office,  without  a  corresponding 
reduction  of  the  duties  of  the  incumbent,  and  that 
as  there  was  no  duties  attached  to  his  clerkship,  it 
would  be  improper  to  diminish  his  fees." 

Under  the  Constitution  of  1821,  where  the  legisla- 
ture divided  a  county  into  two  separate  and  distinct 
counties,  to  one  of  which  a  new  name  was  given  while 
the  other's  name  wiis  unchanged  ;  judges  of  the 
county  courts,  appointed  previous  to  the  division, 
who  resided  in  that  portion  of  the  territory  made  into 
a  county  with  a  new  name,  under  the  operation  of  the 
act  requiring  judges  of  county  courts  to  reside  within 
the  county  for  which  they  were  appointed,  thereby 
lost  their  offices  and  were  no  longer  competent 
to  act  under  their  commission ;  whilst  those  of  the 
judges  who  resided  in  the  portion  of  the  territory, 
which  retained  the  original  name,  continued  in 
office  until  the  expiration  of  the  term  for  which 
they  were  originally  appointed."  The  legislature 
had  the  power  by  abolishing  a  county  organization 
and  creating  a  new  county  to  thus  legislate  out  of 
office  all  the  existing  county  officers  before  their 
terms  had  expired,  even  when  such  terms  were  fixed 


w  Constitution,  art.  10,  §  3. 

"  Howard  v.  State,  10  Ind.  99;  Gotten  v.  Ellis,  J 
Jones  (N  0.)  545;  3tate  v.  Arkew,  48  Ark.  82. 

"  Butler  v.  Pennsylvania,  10  How.  (U.  S.)  402; 
People,  ex  rel.  Hanrahan,  v.  Board  of  Metropolitan 
Police,  26  N.  Y.  316,  323.  But  see  Hall  v.  Wiscon- 
sin, 103  U.  8.  5. 

"Butler  v.  Pennsylvania,  10  How.  (U.  S.),  402, 
416;  Fisk  v.  Jefferson  Police  Jury,  116  U.  S.  181. 

"  Campbell's  Lives  of  the  Chief  Justices,  cli.  51, 
ote. 

"The  People  v.  Morrell,  21  Wend.  563. 


by  the  Constitution  ; "  and  the  legislature  had  the 
power  to  enlarge  or  contract  the  territorial  juris- 
' diction  of  justice  of  the  peace;'4  but  where  a  town 
was  transferred  from  one  county  to  another,  or  a 
new  county  made  out  of  several  towns,  the  justices 
of  the  peace  of  such  towns  continued  to  hold  their 
office  as  justices  of  such  towns  in  the  new  counties 
in  the  absence  of  any  statutory  provisions  to  the 
contrary."  It  was  said  by  Judge  Sutherland  that 
the  legislature  had  no  power,  by  the  change  of 
territorial  subdivisions  of  the  State,  to  legislate  a 
man  out  of  office  before  the  expiration  of  his  term 
prescribed  by  the  Constitution."  Under  the  Con- 
stitution of  1846  and  1894  the  legislature  may 
merge  a  town  into  a  city  or.  village  and  thus  by 
destroying  its  corporate  entity  legislate  justices  of 
the  peace  and  other  town  officers  out  of  office." 

An  interesting  question  has  arisen  concerning  the 
power  to  legislate  out  of  office  the  present  police 
justices  of  the  city  of  New  York.  Section  22,  arti- 
cle 4,  of  the  Constitution  of  1894,  provides  that: 
"Justices  of  the  peace  and  other  local  judicial 
officers  provided  for  in  sections  seventeen  and 
eighteen  in  office  when  this  article  takes  effect, 
shall  hold  their  offices  until  the  expiration  of  their 
respective  terms.""  This  takes  the  place  of  section 
25  of  article  6  of  the  Constitution  of  1846,  as 
amended  in  1869 :  "  Surrogates,  justices  of  the  peace, 
and  local  judicial  officers  provided  for  in  section  1 6, 
in  office  when  this  article  shall  take  effect,  shall  hold 
their  respective  offices  until  the  expiration  of  their 
terms."  The  local  judicial  officers  referred  to  in  this 
section  of  the  old  Constitution  are  those  described  in 
section  16  of  the  same  article  of  the  new  Constitution, 
namely,  the  local  officers  elected  to  discharge  the 
duties  of  the  county  judge  and  of  the  surrogate  in 
cases  of  their  inability  or  of  a  vacancy,  and  in  other 
special  cases.  On  the  other  hand,  sections  17  and 
18,  to  which  the  substituted  article  of  the  new  Con- 
stitution refers,  state  the  manner  in  which  judges 
and  justices  of  inferior  courts  not  of  record  may  be 
removed ;  and  also  contain  general  provisions  con- 
cerning the  election  or  appointment  of  other  "judi- 
cial officers  in  cities,''  which  certainly  include  police 
justices. 


"Ex  parte  McCollum,  1  Cow.  550;  The  People, 
ex  rel.  Ingersoll,  v.  Garey,  6  id.  642;  People  v.  War- 
ner, 21  Wend.  563. 

"  Ex  parte  McCollum,  1  Cow.  550. 

"  People,  ex  rel.  Ingersoll  v.  Garey,  6  Cow.  642 ; 
Ex  parte  McCollum,  1  id.  550. 

"People,  ex  rel.  Ingersoll,  v.  Garey,  6  Cow.  642; 
8.  C,  9  id.  640.  But  see  People  v.  Morrell,  21 
Wend.  563,  582. 

"  In  the  Matter  of  Gerhum  v.  Board  of  Supervi- 
sors, 100  N.  Y.  170. 

"  Constitution  of  1894,  art.  6,  §  22. 
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These  sections  are  as  follows : 

"  The  electors  of  the  several  town?  shall,  at  their 
annual  town  meetings,  or  at  such  other  time  and  in 
such  manner  as  the  legislature  may  direct,  elect  jus- 
tices of  the  peace  whose  terms  of  office  shall  be  four 
years.  In  case  of  an  election  to  fill  a  vacancy 
occurring  before  the  expiration  of  a  full  term,  they 
shall  hold  for  the  residue  of  the  unexpired  term . 
Their  number  and  classification  may  be  regulated  l>y 
law.  Justices  of  the  peace  and  judges  or  justices 
of  inferior  courts  not  of  record,  and  their  clerks, 
may  be  removed  for  cause,  after  due  notice  and  an 
opportunity  of  being  heard,  by  such  courts  as.  are 
or  may  be  prescribed  by  law.  Justices  of  the  peace 
and  District  Court  justices  may  be  elected  in  the 
different  cities  of  this  State  in  such  manner,  and 
with  such  powers,  and  for  such  terms,  respectively, 
as  are  or  shall  be  prescribed  by  law;  all  other  judi- 
cial officers  in  cities,  whose  election  or  appointment 
is  not  otherwise  provided  for  in  this  article,  shall 
be  chosen  by  the  electors  of  such  cities,  or  ap- 
pointed by  some  local  authorities  thereof.'"' 

"  Inferior  local  courts  of  civil  and  criminal  juris- 
diction may  be  established  by  the  legislature,  but 
no  inferior  local  court  hereafter  created  shall  be  a 
court  of  record.  The  legislature  shall  not  hereafter 
confer  upon  any  inferior  or  local  court  of  its  crea- 
tion, any  equity  jurisdiction  or  any  greater  juris- 
diction in  other  respects  than  is  conferred  upon 
County  Courts  by  or  under  this  article.  Except 
as  herein  otherwise  provided,  all  judicial  officers 
shall  be  elected  or  appointed  at  such  times  and  in 
such  manner  as  the  legislature  u>ay  direct."  "* 

It  is  claimed  by  the  New  York  police  justices  that 
section  22  entitles  them  to  continue  in  their  offices 
until  the  expiration  of  their  terms  as  now  declared 
by  law,  except  in  cases  of  removal  for  cause,  after  a 
trial  by  the  New  York  Court  of  Common  Pleas,  or 
by  the  Supreme  Court  after  the  Court  of  Common 
Pleas  ceases  to  exist."" 

On  the  other  hand,  the  arguments  in  support  of 
the  opposite  view  advanced  hitherto,  are  as  follows: 
It  is  claimed  that  article  6  does  not  take  effect  un- 
til the  first  day  of  January,  1896.  and  that  conse- 
quently before  that  time  the  police  justices  may  be 
legislated  out  of  office;  that  sections  17 and  18  only 
provide  for  justices  of  the  peace  and  district  court 
justices,  and  that  the  reference  in  those  sections  to 
other  judicial  officers  not  therein  named  is  not  tech- 
nically a  provision  which  includes  them  within  the 
meaning  of  section  22;  that  section  22  does  notfor- 

"  Revised  Constitution,  art.  6,  §  17. 

IM  Revised  Constitution,  art.  6,  §  18. 

101  If  the  writer  can  find  the  time  he  will  trans- 
scribe  from  his  notes  an  article  on  the  causes  and 
manner  of  such  a  removal. 


bid  the  abridgment  of  a  term  of  a  police  justice, 
and  that  such  abridgment  will  not  prevent  their  hold- 
ing their  office  -'until  the  expiration  of  their  respect- 
ive terms;"  and  finally  that  similar  provisions  in 
other  Constitutions  have  been  held  sufficient  to  keep 
a  judge  in  office  until  the  expiration  of  his  term  so 
long  as  the  office  is  in  existence,  but  not  to  prevent 
the  legislature  from  abolishing  the  office  altogether 
mid  creating  a  new  office  administered  in  a  different 
manner,  the  incumbents  of  which  are  appointed  in 
a  different  way,  and  including  within  its  jurisdic- 
tion that  of  the  office  which  is  abolished.  The 
writer  ventures  no  opinion  upon  this  mooted  point. 
Heforc  the  revised  Constitution,  it  was  held  that 
the  term  of  a  police  justice  in  New  York  city 
could  be  abridged  by  the  legislature;1"  that  a 
police  justice  was  not  a  justice  of  the  peace  and  the 
legislature  might  provide  for  his  appointment  by 
the  mayor  instead  of  an  election  ;1M  that  the  legis- 
lature had  the  power  to  pass  a  local  law  author- 
izing the  appointment  of  a  police  justice  in  a  vil- 
lage ;lw  and  that  the  authority  of  the  legislature  to 
establish  inferior  local  courts  was  cod  lined  to  local 
courts  within  one  of  the  recognized  territorial 
divisions  of  the  State  and  as  a  part  of  the  govern- 
ment of  the  same,  and  it  could  not  be  so  con- 
strued as  to  authorize  the  legislature  to  carve  out 
from  the  territory  of  the  State,  a  district  for  judicial 
purposes,  not  bounded  by  town  or  county,  city  or 
village  lines,  and  erect  therein  a  local  court.10*"  In 
the  last  case,  the  court  said  speaking  through  Judge 
Andrews:  "The  Constitution  does  not  in  terms 
define  the  meaning  of  the  word  '  local '  as  used  in 
section  19  of  article  6.  A  court  established  for  one 
or  more  counties,  or  for  several  towns,  cities,  or  vil- 
lages, embracing  contiguous  territory,  or  for  a  part 
of  a  town,  is  undoubtedly,  a  local  court  within  the 
general  and  broad  meaning  of  the  word  'local,'  and 
its  distinguished  from  a  court  established  for  the 
whole  State.  The  question  is,  whether  the  word 
was  used  in  this  large  sense  in  the  clause  of  the 
Constitution  authorizing  the  establishment  of  local 
courts.  It  requires  but  a  very  cursory  reading  of 
the  Constitution  to  discover  that  the  separation  of 
the  State  into  counties,  towns,  cities  and  villages, 
for  the  purpose  of  lo/cal  government,  is  an  essential 
part  of  the  frame  work  of  the  State  government, 
and  that  these  were  the  only  divisions  for  the  pur- 
pose  of    local   government  contemplated    by   the 


,M  Coulter  v.  Murray.  15  Abb.  Pr.  N.  S.  129; 
Wenzler  v.  People,  58  N.  Y.  516. 

'•»  Wenzler  v.  People,  58  N.  Y.  516. 

104  Sill  v.  Village  of  Corning,  15  N.  Y.  297.  This 
was  before  the  amendment  of  1874,  forbidding 
special  or  local  laws  for  the  incorporation  of  villages. 

">»  People,  ex  rel.  Townsend,  v.  Porter,  90  N.  Y. 
75,  89,  tupra. 
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framers  of  that  instrument.  The  perpetuation  of 
these  divisions  is  essentia)  to  many  of  the  arrange- 
ments of  the  Constitution,  and  their  continued  ex- 
istence, and  the  expansion  of  the  system,  is  pro- 
vided for.  The  power  of  the  legislature  to  erect 
new  counties  and  towns  is  recognized  in  section  5, 
article  3,  and  it  is  made  the  duty  of  the  legislature, 
by  section  9,  article  8,  to  provide  for  the  organiza- 
tion of  cities  and  villages.  The  Constitution,  for 
the  purpose  of  representation  in  the  legislature, 
divides  the  State  into  senate  districts,  some  of 
which  embrace  two  or  more  counties,  and  members 
of  assembly  are  to  be  elected  in  districts  compris- 
ing towns  or  wards,  where  counties  are  entitled  to 
more  than  one  member.  But,  we  repeat,  for  the 
purpose  of  local  government,  the  Constitution  con- 
tains no  hint  of  any  civil  divisions  of  the  State  ex- 
cept those  we  have  enumerated.  Counties,  towns, 
cities,  and  villages  are  the  localities  known  to  the 
Constitution.  These  divisions  did  not  come  into 
existence  with  the  present  Constitntion.  They  ex- 
isted long  anterior  to  the  organization  of  the  State 
government.  As  early  as  108.'!  the  province  of 
New  York  was,  by  an  act  of  the  general  assembly, 
divided  into  counties  and  towns  (2  Rev.  Laws, 
app.),  and  the  charter  of  the  city  of  New  York, 
known  as  the  Dongan  charter,  was  granjted  in 
1086.  These  acts  rather  recognized  divisions 
already  existing  than  established  them.  From 
this  time  on,  during  all  the  changes  in  govern- 
ment, the  civil  divisions  of  the  counties,  towns 
aud  cities  have  continued.  Incorporated  villages 
existed  from  an  early  period.  Laws  relating  to  vil- 
lages will  be  found  among  the  earliest  statutes  of 
the  State  (Index  to  Laws).  Almost  coeval  with  the 
establishment  of  these  local  divisions,  local  conns 
were  established  for  the  territory  comprised  in 
them.  In  1004,  under  the  code  known  as  the 
Duke's  Laws,  Justices  of  the  Peace  were  commis- 
sioned for  each  town,  and  a  local  court  established 
therein  for  the  trial  of  petty  causes,  and  in  1682, 
during  the  administration  of  Governor  Dongan,  the 
general  assembly  passed  an  Act  to  '  settle  courts  of 
justice.'  The  act  created  four  distinct  tribunals; 
a  petty  court  for  the  trial  of  small  causes,  for  every 
town ;  a  court  of  sessions  for  each  county ;  a  court 
of  oyer  and  terminer,  having  civil  and  criminal  jur- 
isdiction throughout  the  province;  and  a  court  of 
chancery.  (2  Rev.  Laws,  app.;  History  of  the  Ju- 
dicial Organization  of  the  State,  Pref.  1,  E.  D. 
Smith's  Rep.)  In  the  cities  of  New  York  and 
Albany  a  mayor's  court  existed  long  before  the 
adoption  of  the  first  State  Constitution.  The  terri- 
torial jurisdiction  of  the  local  courts,  from  the  earli- 
est period,  was  co-extensive  with  one  of  the  recog- 
nized civil  divisions,  or  was  a  court  within  a  city  or 
village. 


"The  Constitution  of  1840,  and  the  judiciary  article 
adopted  in  1809,  deal  with  the  subject  of  local 
courts,  and  neither  in  1840  nor  1869  were  any  local 
courts  known  or  in  existence,  except  courts  in  coun- 
ties, towns,  cities  and  villages.  By  section  15, 
article  6,  the  existing  County  Courts  are  continued. 
By  section  12,  of  the  same  article,  certain  city  courts 
in  the  cities  of  New  York,  Brooklyn  and  Buffalo, 
are  also  continued.  Section  18  provides  for  the 
election  of  justices  of  peace  in  towns,  and  for  the 
election  of  justices  of  peace  and  district  court  jus- 
tices in  the  different  cities  of  the  State.  Section  12, 
article  14,  provides  that '  all  local  courts  established 
in  any  city  or  village,  etc.,  shall  remain,  until  other- 
wise directed  by  the  legislature,  with  their  present 
powers  and  jurisdictions.'  The  general  authority 
given  to  the  legislature  by  section  19,  article  6,  to 
establish  inferior  local  courts,  supplements  the  other 
provisions,  and  was  doubtless  intended  to  authorize 
the  legislature  to  establish  local  courts  on  the 
organization  of  new  cities  or  villages,  requiring  the 
establishment  of  local  judicial  tribunals  therein,  or 
when  in  an  existing  city  or  village,  the  existing 
courts  were  inadequate.  But  we  are  of  opinion  that 
the  language  of  this  section  must  be  construed  to 
refer  to  local  courts,  as  historically  known,  that  is 
courts  established  for  and  within  one  of  the  recog- 
nized territorial  divisions  of  the  State,  and  as  a  part 
of  the  system  of  local  government,  and  that  it  can- 
not be  so  construed  as  to  authorize  the  legislature 
to  carve  out  from  the  territory  of  the  State,  a  dis- 
trict for  judicial  purposes,  not  bounded  by  town  or 
county,  city  or  village  liues,  .and  erect  therein  a 
local  court.  The  construction  is  confirmed  by  what 
has  been  called  the  political  tendency  of  the  Consti- 
tution. The  intention  of  the  instrument  was  to  define 
as  far  as  practicable,  all  the  courts  of  the  State,  and 
so  far  as  they  arc  defined,  they  are  either  courts  of 
general  jurisdiction,  co-extensive  with  the  whole 
State,  or  courts  of  counties,  town,  villages  or  cities. 
By  the  section  in  question  a  flexible  provision  was 
made  to  meet  the  wants  of  new  political  communi- 
ties, which  from  time  to  time  should  be  organized 
according  to  the  general  plan.  The  Constitution 
seems  carefully  to  guard  the  autonomy  of  the  sev- 
eral divisions  in  all  matters  of  local  government, 
and  to  avoid,  as  far  as  practicable,  any  confusion  or 
division  of  powers,  or  any  obliteration  of  their  local 
independence  and  control  in  all  matters  of  local 
government.  No  county  can  be  divided  in  the 
formation  of  a  senate  district  unless  it  shall  be 
equitably  entitled  to  two  or  more  senators  (§  4,  art. 
3),  ami  no  town  can  be  divided  in  the  formation  of 
an  assembly  district  (§  5,  id.),  and  by  the  Consti- 
tution of  1840,  no  county  could  be  divided  in  the 
formation  of  a  judicial  district,  and  the  amendment 
of  1869  continues  the  existing  districts  in  force  un- 
Digitized  by  vjUUv  i*~ 


35S 


THE  ALBANY  LAW  JOURNAL. 


til  changed  by  the  legislature.  The  amendment  in 
1874  very  clearly  recognizes  counties,  towns,  cities 
and  villages  as  the  units  of  division  of  the  State. 
Section  10,  article  8,  prohibits  the  State  from  giv- 
ing or  loaning  its  credit  or  money  in  aid  of  any  cor- 
poration or  private  undertaking.  Section  11  ex- 
tends the  same  prohibition  to  counties,  cities,  towns 
and  villages.  It  would  scarcely  be  claimed  that 
this  prohibition  could  be  avoided  by  the  organiza- 
tion by  the  legislature  of  a  new  civil  division,  with 
authority  to  give  or  loan  its  money  or  credit  for  the 
purposes  mentioned.  It  would  not,  we  think,  com- 
port with  the  spirit  of  the  Constitution  to  allow  a 
portion  of  a  town,  or  of  a  county,  not  constituting 
either  a  city  or  village,  to  be  dissevered  for  local 
judicial  purposes,  from  the  rest,  leaving  it  a  unit 
for  all  other  purposes  of  civil  government.  It 
would  tend  to  a  separation  and  confusion  of  inter- 
ests and  impair  the  usefulness  of  the  system  of  town 
and  local  government,  plainly  fostered  by  the  Con- 
stitution. For  these  reasons  we  think  the  act  in 
question  is  unconstitutional,  and  it  is  therefore  un- 
necessary to  consider  whether,  if  the  act  had  simply 
established  the  Niagara  police  district  for  the  pur- 
pose of  police  supervision  only,  it  could  stand 
within  the  case  of  People,  ex  rel.  Bolton,  v.  Albert- 
son,  54  N.  Y.  50."  "• 

The  title  "an  act  to  establish  a  local  court  of 
civil  jurisdiction  in  the  city  of  Syracuse,  to  be  called 
'  The  Municipal  Court  of  the  City  of  Syracuse,'  and 
to  amend  the  charter  of  said  city,"  was  held  suffi- 
cient to  include  a  section  which  abolished  the 
office  of  justice  of  the  peace  in  that  city,  and  re- 
pealed laws  relating  to  justices'  courts  therein."* 
An  act  which  created  a  new  municipal  court  and 
provided  that  the  methods  of  procedure  therein 
"  shall  be  the  same  as  are  now  provided  by  law  for 
justices'  courts,"  was  held  not  obnoxious  to  the  con- 
stitutional inhibition  that  "  no  act  shall  be  passed 
which  shall  provide  that  any  existing  law,  or  any 
part  thereof,  shall  be  made  or  deemed  a  part  of 
said  act,  or  which  shall  enact  that  any  existing  law, 
or  any  part  thereof,  shall  be  applicable,  except  by 
inserting  it  in  such  acts.10* 

Section  8  of  article  10  provides  that:  "When 
the  duration  of  any  office  is  not  provided  by  this 
Constitution,  it  may  be  declared  by  law,  and  if  not 
so  declared,  such  office  shall  be  held  during  the 
pleasure  of  the  authority  making  the  appoint- 
ment." I0»    It  has  been  held  that  this  section  applies 

"•  People,  ex  rel.  Townsend,  v.  Porter,  90  N.  Y. 
68.  73-76. 

""  Curtin  v.  Barton,  189  N.  Y.  505,  518. 

108  Bergman  v.  Wolff,  11  N.  Y.  Supp.  591. 

"»  Constitution  of  1894,  art.  10,  J  8;  People,  tx 
rel.  Cline,  v.  Robb,  126  N.  Y.  178. 


only  to  authorities  which  have  the  "  continuous  au- 
thority to  appoint;  "  and  not  to  a  board  of  particu- 
lar persons  specified  by  name  or  otherwise,  who  were 
simply  given  by  statute  the  power  to  make  the  first 
appointment  to  the  office  in  question,  subsequent 
vacancies  being  filled  by  other  officers.110 

Section  5  of  article  X  provides  that  "The  legis- 
lature shall  provide  for  filling  vacancies  in  office,  and 
in-  case  of  elective  officers,  no  person  appointed  to 
fill  a  vacancy  shall  hold  his  office  by  virtue  of  such 
appointment  longer  than  the  commencement  of  the 
political  year  next  succeeding  the  first  annual  elec- 
tion after  the  happening  of  the  vacancy."  '"  Not- 
withstanding the  same  language  in  the  Constitution 
of  1846,  it  was  held  that  a  justice  of  the  peace, 
elected  at  a  town  meeting  was  entitled  to  qualify 
and  take  possession  of  his  office  immediately,  and 
that  an  act  of  the  Legislature  postponing  the  com- 
mencement of  his  official  term  until  the  first  day  of 
next  January  was  unconstitutional.  This  section 
consequently  does  not  operate  to  entitle  the  ap- 
pointee to  hold  his  office  until  the  political  year 
next  succeeding.'"  The  first  clause  of  this  section 
is  not  self-executing,  and  so  much  thereof  as  refers 
to  elective  officers  does  not  regulate  the  supply  of 
vacancies  in  county  offices  the  filling  of  which  is 
not  provided  for  by  the  Constitution,  or  in  such 
other  local  offices  as  were  not  in  existence  at  the 
time  of  the  adoption  of  the  Constitution  of  1846.'" 

Under  section  2  of  article  X,  the  legislature  has 
power  to  provide  for  the  appointment  of  a  person 
to  fill  a  vacancy  in  such  an  office,  and  the  term  need 
not  expire  on  the  first  day  of  the  next  January."4 

The  governor  is  authorized  to  fill  by  appointment 
the  vacancy  occasioned  by  the  death  of  a  county 
clerk,  and  the  right  of  the  deputy  clerk  to  discbarge 
the  duties  of  the  office  ceases  when  such  appoint- 
ment is  made."* 

The  legislature  cannot  pass  a  local  or  special  law 
incorporating  one  or  more  villages.1"  This  inhibi- 
tion does  not  prevent  the  amendment  of  a  charter 
in  existence  previous  to  the  insertion  of  this  clause 
into  the  Constitufion.1" 

'"Bergen  v.  Powell,  80  Hnn,  488;  8.  C,  94  N. 
Y.  591. 

'"  Constitution  of  1894,  article  X,  section  5. 

"*  People  v.  Keeler,  17  N.  Y.  870. 

'"  People  ex  rel.  Hatfield  v.  Comstock,  78  N.  Y. 
356. 

114  Ibid. 

"'  People  ex  rel.  Henderson  v.  Snedeker,  14  N.  Y. 
52;  see  People  ex  rel.  Smith  v.  Fisher,  24  Wend.  215. 

"•  Constitution  of  1846,  as  amended  in  18*0,  and 
Constitution  of  1894,  art.  8,  §  17. 

"'Reed  v.  Schmit,  89  Hun,  228;  People,  ex  rel. 
McGrath,  v.  Supervisors,  69  id.  148 
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The  powersnf  the  legislature  over  the  entire  subject 
may  be  summed  up  as  follows:  The  legislature  lias 
no  power  to  abolish  offices  or  to  abridge  the  terms  of 
their  incumbents  when  such  terms  are  fixed  by  the 
Constitution.  The  legislature  cannot  transfer  to 
another  office;  a  substantial  part  of  the  functions 
of  an  office,  the~*continuance  of  which  is  pre- 
served by  the  Constitution.  The  legislature  can 
abolish  all  county  ^and  other  local  offices,  the 
election  or  appointment  of  the  incumbents  of 
which  is  not  provided  for  by  the  Constitution; 
and  the  existence  and  the  continuance  of  which 
is  not  guaranteed  by  the  Constitution;  but  every 
new  office  to  which  is  attached  a  substantial  jpart 
of  the  functions 'of  a  county,  city,  town  or  village 
office  which  was  in  existence  at  the  time  of  the  adop- 
tion of  the  Constitution  of  1846,  must  be  filled  either 
by  election  by  the  voters  of  the  local  division  where 
lie  exercised  his  functions  or  by  appointment  by 
the  local  authorities.  Other  local  offices,  the  elec- 
tion or  appointment  to  or  the  term  of  which  is  not 
provided  for  by  the  Constitution,  may  be  abolished 
at  any  time  by  the  legislature,  and  during  their  con- 
tinuance may  be  filled  either  by  popular  election  or 
by  appointment  in  any  manner  which  the  legisla- 
ture may  direct,  even  by  appointment  by  the  legis- 
lature itself. 

— , *. . 

OLD  WORLD  TRIALS 

Req  v.  Constance  Kent. 

IN  the  case  of  Constance  Kent  are  raised  some 
curious  points  as  to  criminal  responsibility,  and 
also  as  to  the  medico-legal  value  of  confession  as 
an  evidence  of  guilt. 

On  the  morning  of  80th  June,  1860,  Francis  8a- 
ville  Kent,  a  little  boy  four  years  of  age,  was  found 
murdered  in  an  outhouse  on  his  father's  premises, 
Rondhill  House,  Wiltshire.  The  throat  was  cut  to 
the  bone,  and  the  chest  had  been  wounded  to  the 
heart.  The  corpse  was  wrapped  in  a  blanket  be- 
longing to  the  bed  on  which  the  child  had  slept 
the  night  before.  A  piece  of  flannel,  such  as  women 
sometimes  wear  as  a  chest  protector,  was  lying 
under  the  body,  and  a  portion  of  a  newspaper, 
which  had  evidently  been  used  for  wiping  a  bloody 
knife,  lay  beside  it.  No  other  indicia  of  guilt  were 
discovered,  and  ercn  the  owner  of  the  piece  of 
flannel  could  not  be  traced. 

The  household  consisted  of  twelve  persons,  of 
whom  only  the  names  of  Mr.  and  Mrs.  Kent,  the 
nurse,  Elizabeth  Gough,  and  Constance  Kent,  a 
daughter  of  Mr.  Kent  by  his  first  wife,  are  material 
to  the  present  story.  The  murdered  boy,  a  younger 
child,  and  the  nurse,  Elizabeth  Gough,  slept  in  the 
nursery,  each  in  a  separate  bed.  Early  on  the  morn- 
ing of  the  30th,  Oough  awoke  and  found  the  little 
boy's  bed  empty,  but  supposing  that  Mrs.  Kent  had 


taken  him  to  her  own  room,  gave  herself  no  un- 
easiness on  the  subject,  and  fell  asleep  again. 

When  the  family  came  down  stairs  to  breakfast 
it  was  found  that  the  child  was  missing,  and  soon 
afterward  the  body  was  discovered  in  the  plight  we 
have  described.  All  the  doors  and  windows  of  the 
house  had  been  securely  locked  and  closed  the  night 
before,  but  the  housemaid,  on  coming  down  in  the 
morning,  had  found  the  drawing-room  door  and 
window  open.  There  were,  however,  no  blood 
stains  in  the  house  or  garden,  and  no  marks  of  any 
struggle,  nor  had  any  noises  been  heard  by  any 
member  of  the  family. 

Mr.  Kent,  Mrs.  Kent,  Oough  and  Constance,  who 
was  then  about  sixteen  years  of  age,  were  in  turn  the 
objects  of  popular  and  police  suspicion,  and  certain 
expressions  of  dislike  towards  the  murdered  child, 
which  the  young  lady  had  on  several  occasions 
been  heard  to  utter,  together  with  the  disappear- 
ance of  the  nightdress  she  had  been  wearing  on  the 
night  before  the  murder,  led  to  her  arrest.  But 
she  bore  herself  in  this  trying  ordeal  in  a  natural 
and  apparently  innocent  manner,  and  was  soon  dis- 
charged. She  then  went  to  school  for  two  years, 
and  afterward  entered  St.  Mary's  College,  Brighton, 
a  semi-conventual  order  connected  with  the  Church 
of  England,  with  a  rector  and  a  lady  superior. 

In  the  spring  of  1865,  the  world  was  surprised  to 
learn  that  Miss  Constance  Kent  had  voluntarily 
come  forward  and  confessed  herself  guilty  of  her 
step-brother's  murder.  At  the  trial  before  Mr.  Jus- 
tice Willes,  she  plead  guilty,  and  Mr.,  afterward 
Lord,  Coleridge  made  the  following  statement  at 
her  instance  after  the  plea  was  recorded :  "  Before 
your  Lordship  passes  sentence  I  desire  to  say  two 
things.  First,  solemnly,  in  the  presence  of  Al- 
mighty Ood,  as  a  person  who  values  her  own  soul, 
she  wishes  me  to  say  that  the  guilt  is  hers  alone, 
and  that  her  father  and  others,  who  have  so  long 
suffered  most  unjust  and  cruel  suspicion,  are  wholly 
and  absolutely  innocent;  and  secondly,  that  she 
was  not  driven  to  this  act  by  unkind  treatment  at 
home,  as  she  met  with  nothing  there  but  tender 
and  forbearing  love.  And  I  hope  I  may  add  that 
it  gives  me  melancholy  pleasure  to  be  the  organ  of 
these  statements  for  her,  because,  on  my  honor,  I 
believe  them  to  be  true."  The  prisoner  was  then 
sentenced  to  death  by  the  learned  judge  with  an 
emotion  which  he  could  not  repress,  but  the  capital 
sentence  was  afterward  commuted  to  penal  servitude. 

With  regard  to  this  case  three  different  theories 
prevail.  The  first  and  least  satisfactory  one  is  that 
Constance  Kent  was  simply  a  precocious  criminal  of 
the  ordinary  type.  The  second  and  probably  the 
correct  view  is  that  she  belonged  either  to  the  deni- 
zens of  the  borderland  between  sanity  and  insanity, 
whose  mental  equilibrium  is  at  any  moment  liable 
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to  be  disturbed,  or  to  the  category  of  moral  luna- 
tics, with  whose  idiosyncrasies  all  students  of  con- 
tinental jurisprudence  are  familiar.  Her  mother 
had  died  a  lunatic,  and  Constance  herself,  though 
described  as  a  girl  of  warm  and  generous  disposi- 
tion, possessed  a  dull  and  sluggish  intellect.  At 
the  time  of  the  trial  she  was  an  exceedingly  plain- 
looking  young  woman,  with  abroad,  full,  -  uninte- 
resting face,  and  large  eyes  that  glanced  uneasily 
around  her  as  if  expecting  some  danger. 

Dr.  Hammond,  in  his  interesting  comments  upon 
this  case,  suggests  a  third  query,  viz..  that  Miss  Kent, 
persistently  brooding  over  the  murder,  knowing  that 
her  father's  heart  had  been  broken  by  the  suspicions 
resting  upon  him,  subjected  in  St.  Mary's  College  un- 
consciously to  the  action  of  influences  calculated 
to  exalt  her  cerebral  sensibility,  already  abnormally 
heightened  by  hereditary  predisposition,  gradually 
lost  her  consciousness  of  innocence  and  made  an 
insane  and  false  confession  of  a  crime  which  she 
had  never  comitted.  Although  this  ingenious 
theory  cannot,  of  course,  be  disproved,  the  coinci- 
dence between  the  confession  and  the  circumstances 
that  caused  Miss  Kent's  original  arrest,  viz.,  her  dis- 
like to  the  murdered  child,  and  the  unaccountable 
disappearance  of  the  nightdress  that  she  wore  the 
night  before  the  murder,  goes  a  far  way  towards 
discrediting  it. — Green  Bag. 


JAstaacts  of  glccent  Incisions. 

Carriers — bill  of  lading.— A  bank  holding  a 
draft,  with  bill  of  lading  attached,  for  collection, 
permitted  the  drawee  to  take  it  up  by  a  new  draft, 
retaining  the  bill  of  lading  as  security,  and  to  resbip 
the  goods.  This  was  in  accordance  with  a  long 
course  of  dealing  between  tbem.  The  goods  were 
delivered  by  the  drawee's  orders  to  a  third  party. 
The  railway  company  had  no  notice  at  any  time  of 
the  bill  of  lading,  it  having  been  issued  by  a  trans- 
portation company.  Held,  that  the  railroad  com- 
pany was  not  liable  to  the  bank  on  such  bill  of 
lading.  (National  Bank  of  Phoenixville  v.  Phil- 
adelphia &  R.  R.  Co.  [Penn.],  80  Atl.  Rep.  228. 

Contract — breach— damages.— Plain  tiff  bought 
stock  of  a  national  bank  under  an  agreement  with 
defendant  that,  at  the  end  of  the  year,  he  would 
take  it  back  and  repay  plaintiff  the  price  and  in- 
terest. Plaintiff  gave  notice,  and,  at  the  end  of  the 
year,  tendered  the  stock.  Between  the  notice  and 
the  tender  the  bank  became  insolvent.  After  the 
tender  the  comptroller  of  currency  levied  an  assess- 
ment on  the  stock  which  plaintiff  had  to  pay.  Held, 
in  an  action  for  breach  of  contract,  that  plaintiff 
could  recover,  not  only  the  purchase  price  and  in- 
terest, but  also  the  amount  of  the  assessment.  (Gay 
v.  Dare  [Cal.j,  37  Pac.  Rep.  466.) 


Corporations— liability  of  stockholders.— 
The  articles  of  incorporation,  of  the  defendant  cor- 
poration construed,  and  held  it  was  not  organized 
for  the  purpose  of  carrying  on  an  exclusively  manu- 
facturing business,  and  its  stockholders  are  liable 
for  its  debts  to  the  amount  of  their  stock.  (First 
Nat.  Bank  of  Winona  v.  Winona  Plow  Co.  [Minn.j, 
50  N.  W.  Rep.  997.) 

Deed  -rule  in  Shelley's  Case. — A  conveyance 
in  trust  for  the  use  of  H.  and  the  heirs  of  her  body 
during  her  life,  and  then  to  her  heirs,  creates  a  life 
estate  in  H.  and  her  children,  with  remainder  in 
the  heirs  of  H.,  the  rule  in  Shelley's  Case  being  in- 
applicable because  the  remainder  is  not  limited  to 
the  heirs  of  the  same  persons  to  whom  the  life 
estate  is  given.  (Shaw  v.  Robinson  [8.  Car.].  20  8. 
£.  Rep.  161.) 

Master  and  servant — assumption  of  risk. — 
An  employe  who  knowingly  engages  in  dangerous 
work  because  he  is  told  he  will  lose  his  place  if  he 
refuses  to  do  so  assumes  the  risk  of  injury  from  such 
work.  (Dougherty  v.  West  Superior  Iron  &  Steel 
Co.  [Wis.],  60  N.  W.  Rep.  274  ) 

Partnership  —  firm  note. —  One  who  loans 
money  to  a  member  of  a  mercantile  firm,  and  re- 
ceives from  him  a  note  executed  in  the  name  of  the 
firm,  has  a  right  to  presume  that  the  note  is  made 
in  the  course  of  the  partnership  business.  (Piatt  v. 
Koehler  [Iowa],  60  N.  W.  Rep.  178. 

Principal  and  surety— parol  evidence— con- 
tract.— Sureties  on  a  note  cannot  show  by  parol 
evidence  that  the  payee  told  them,  when  they 
signed,  that  he  would  not  require  them  to  pay  the 
note.     (Altman  v.  Anton  [Iowa],  60  N.  W.  Rep.  191.) 

Railroad  company — injury— negligence. — For 
a  railroad  to  receive  from  a  connecting  line,  and 
transport,  cars  with  double  buffers  or  dead  woods, 
in  good  condition,  is  not  negligence  making  it  liable 
to  a  brakeman  for  injury  received  in  coupling,  they 
being  in  use  on  other  well  managed  roads.  (Northern 
Pac.  R.  Co.  v.  Blake  [U.  S.  Cir.  Ct.  of  A  pp.],  63 
Fed.  Kep.  45. 

Sale  of  corporate  stock — action  of  deceit. — 
Where  a  purchaser  of  stock,  after  discovering  fraud 
in  the  sale,  treats  the  contract  of  sale  as  still  in  force, 
he  cannot  rescind  the  sale,  but  may  bring  an  action 
for  deceit,  or  set  up  the  fraud  in  an  action  for  the 
price.     (Weaver  v.  Shrivcr  [Md.],  80  Atl.  Rep.  189. 

Will — contest — evidence.  — Where  the  burden 
of  showing  that  the  testator  knew  the  contents  of 
the  win  is  thrown  upon  the  proponents  by  reason 
of  the  testator's  condition  and  the  peculiar  provis- 
ions of  the  will,  evidence  that  he  admitted  to  the 
attesting  witnesses  that  the  will  had  been  read  to 
bim  will  justify  a  finding  that  he  knew  its  contents. 
(McCommon  v.  McCommon  [111.],  38  N.  £.  Rep.  145.) 
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The  Albany  Law  Journal. 

Albany,  December  8,  1894. 
®nvvmt  Jgopixs. 

[All  communications  intended  for  (he  Editor  should  be  ad- 
dressed simply  to  the  Editor  of  Ths  Albakt  Law  Joubjcal,. 
All  letters  relating  to  advertisements,  subscriptions,  or  other 
business  matters,  should  be  addressed  to  Tki  Auamt  Law 
Joobkal  Compact.]  

THERE  have  been  of  late  many  comments 
in  the  English  papers  in  regard  to  the 
Southend  murder  case  and  we  have  waited  with 
interest  to  obtain  an  account  of  the  evidence 
,  which  was  produced  at  the  trial,  and  which  led 
to  the  conviction  of  the  defendant.  One  of  the 
features  of  modern  criminal  law  is  the  convic- 
tion of  persons  on  circumstantial  evidence,  and 
the  case  in  point  is  one  which  illustrates  to  a 
greater  extent  this  principle,  than  any  case  we 
have  recently  heard  of.  There  was  no  conten- 
tion on  the  trial  of  any  direct  evidence  against 
the  accused,  showing  that  he  was  the  person 
who  committed  the  crime.  No  one  saw  the 
crime  committed,  nor  was  the  weapon  with 
which  the  murderer  accomplished  his  end 
brought  on  the  trial.  All  direct  evidence  of 
the  corpus  delicti  was  absent,  and  it  was  only  by 
the  clever  grouping  of  circumstantial  evidence 
that  a  strong  case  was  made  against  the  accused. 
We  believe  that  as  a  general  rule,  society  is  not 
sufficiently  protected  from  criminals,  and  those 
with  criminal  proclivities,  and  we  also  think 
that  many  who  should  be  detected  are  never 
brought  before  a  tribunal  to  answer  for  their 
misdeeds.  But  we  view  with  apprehension  the 
increasing  tendency,  especially  in  cases  where 
the  accused  must  pay  the  penalty  with  his  life, 
of  the  conviction  of  persons  by  purely  circum- 
stantial evidence.  The  Southend  murder  case 
certainly  goes  beyond  any  case  known  in 
American  criminal  law,  and  it  is  said  by  our 
English  contemporaries  to  be  an  extreme  case 
in  England.  We,  therefore,  think  it  would  be 
well  to  give  a  summary  of  the  evidence,  which 
was  reported  by  the  Solicitors'  Journal,  together 
with  its  comments,  in  order  to  show  how  far 
circumstantial  evidence,  when  properly  collated 
and  proved,  may  convict  a  man: 

"  The  girl  Florence  Dennis  was  murdered  by 

a  pistol  shot  in  a  field  near  Prittlewell,  •  on  the 
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night  of  Sunday,  the  24th  of  June  last,  and  the 
Grown  suggested  that  Read  was  the  murderer. 
Direct  evidence  against  him,  there  was  none; 
moreover  of  the  indirect  evidence  that  the 
Crown  might  have  been  expected  to  adduce, 
some  was  unreliable,  while  other  portions  were 
altogether  wanting.  It  is  easy  to  write  an 
apologia  showing  that  Mrs.  Ayriss  was  not  the 
fiend  in  human  shape  whom  Read's  counsel  de- 
scribed. But  no  one  can  contend  that  her  un- 
corroborated evidence  could  be  regarded  as 
trustworthy.  Then,  again,  no  pistol  shot  was 
heard  on  the  night  of  the  murder;  no  proof  was 
given  that  Read  had  slept  in  Southend  on  the 
night  before  it;  no  bloodstains  were  found  upon 
his  clothes,  and  even  the  corpus  delicti  was  miss- 
ing. How,  then,  was  the  crime  brought  home 
to  him?  Let  us  consider  the  evidence  in  its 
chronological  order.  First,  it  was  said  that 
Read  had  a  motive  for  taking  Florence  Den- 
nis's life  away.  Then  it  was  maintained  that 
he  had  been  seen,  not  only  in  Southend,  but  in 
the  company  of  the  murdered  girl,  on  the  fatal 
Sunday  night.  Lastly,  it  was  contended  that 
his  conduct  after  the  24th  of  June  pointed  to 
his  guilt.  The  motive  alleged  to  have  existed 
in  Read's  mind  was  his  desire  to  conceal  from 
Miss  Kempton  —  the  associate  of  his  latest  in- 
trigue —  his  liason  with  Florence  Dennis;  coup- 
led possibly  with  a  subsidiary  fear  of  exposure 
in  the  eyes  of  his  wife  and  his  employers,  the 
Royal  Albert  Dock  Company.  That  an  in- 
trigue had  subsisted  between  him  and  the  girl 
Dennis  was  proved  by  the  evidence  of  Mrs. 
Ayriss  and  Mrs.  Schmidt,  corroborated  by  that 
of  the  mother  of  the  murdered  girl.  One  can- 
not doubt  that,  on  a  mind  of  such  proved  vic- 
ioushess  as  that  of  Read,  the  desire  to  continue 
without  interruption,  or  breach  of  harmony,  a 
relationship  in  which  his  affection  seems  to  have 
been  deeply  engaged,  and  which  the  threatened 
exposure  of  his  intrigue  with  Dennis  would  at 
once  have  terminated,  would  operate  with  tre- 
mendous power.  And  if  any  independent  evi- 
dence were  necessary  as  to  what  he  thought  of 
the  situation  and  the  importance  of  keeping  up 
his  disguises,  it  will  be  found  in  the  striking  let- 
ter to  Miss  Kempton,  in  which  he  indicated  his 
uneasiness  about  the  issue  of  the  piece  in  which 
he  was  playing  so  dramatic  a  part.  Then,  if  Flor- 
ence Dennis  was  an  obstacle  in  Read's  way,  was 
he  with  heron  the  night  of  the  murder?  It  is  not 
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unimportant  to  notice  that  Florence  Dennis 
went  out  on  the  night  of  Sunday,  the  24th,  to 
keep  an  appointment,  and  that  the  appointment 
was  probably  made  by  a  letter  which  she  had 
received  the  day  before,  at  the  very  time  when 
an  answer  from  Read  to  Mrs.  Ayriss's  letter  ac- 
quainting him  with  her  sister's  condition  might 
have  been  expected.  Then  we  find  that  on 
Saturday,  the  23d  of  June,  Read  gets  permission 
to  break  off  work  at  the  dock  at  1  o'clock;  that 
he  leaves  without  '  signing  off; '  and  that  he 
travels  by  an  afternoon  train,  carrying  a  black 
bag,  as  if  going  on  a  journey ;  that  on  the  night 
of  Sunday,  the  24th,  he  is  identified  in  the 
neighborhood  of  Prittlewell  by  Mrs.  Kirby, 
by  Mr.  Dowthwaite  (in  company  with  the  girl 
Dennis)  and  by  the  laborer  Golding,  three 
independent  witnesses,  and  that  on  the  fol- 
lowing morning  he  is  seen  and  spoken  to 
by  a  police  constable,  still  not  very  far 
from  Southend.  The  fact  that  two  of  these 
witnesses  contradicted  each  other  as  to  the 
color  of  Read's  dress  when  they  saw  him  adds 
to  their  credibility  instead  of  detracting  from 
it.  Lastly,  we  have  Read's  conduct  after  the 
24th  of  June:  his  flight  from  the  Albert  Docks 
with  ,£150  of  his  employers'  money,  and  his 
withdrawal  to  Rose  Cottage,  Mitch  am  —  where 
his  address  would  be  unknown  to  the  friends  of 
his  victim  —  circumstances  which  were  slight 
enough,  perhaps,  in  themselves,  but  which, 
taken  in  conjunction  with  the  rest  of  the  evi- 
dence, presented  a  case  against  him  on  which 
the  jury  had  no  alternative  but  to  return  a  ver- 
dict of  guilty  unless  it  was  rebutted  by  the  de- 
fense.   Was  it  so  rebutted  ? " 

"And  here  we  come  to  the  second  aspect  of 
the  Southend  case  to  which  we  referred  at  the 
outset  of  this  paper,  viz.,  the  somewhat  novel 
tendency  which  our  modern  criminal  procedure 
is  developing  in  regard  to  the  defense  of  pris- 
oners. The  matter  may  best  be  considered  in 
the  concrete.  Read  stood  upon  his  legal  rights- 
He  called  upon  the  prosecutor  to  make  out  his 
case,  and  contented  himself  with  criticising, 
through  his  counsel,  the  evidence  that  had  been 
adduced.  The  prosecutor,  in  our  opinion,  am- 
ply made  out  his  case,  and  Read's  counsel  ut- 
terly failed  to  shake  it.  But  it  is  well  worthy 
of  consideration  how  far  the  comments  made 
on  the  prisoner's  failure  to  set  up  an  alibi  were 
in  accordance  with  the  strict  traditions  of  Eng- 
lish criminal  law.     It  is  for  the  Crown  to  prove 


its  case,  not  for  the  prisoner  to  prove  his  inno- 
cence, and,  in  spite  of  Baron  Pollock's  warning 
to  the  jury  upon  the  point,  it  is  difficult  to  doubt 
that  the  omission  of  the  defense  to  give  any  ac- 
count of  his  whereabouts  on  the  night  of  the 
24th  of  June  must  have  influenced  their  minds 
adversely.  And  yet  is  there  any  possibility  of 
excluding  considerations  of  this  kind  from  the 
consideration  of  a  jury  in  a  criminal  case? 
How  can  one  help  the  burden  of  proof  from 
shifting  in  the  course  of  it  ?  In  order  to  effect 
this  result  it  would  be  necessary,  not  only  to 
have  the  law  clear,  but  to  alter  the  constitution 
of  the  human  mind. 

"  The  only  other  aspect  in  which  the  South- 
end case  remains  to  be  considered  is  in  its  bear- 
ing upon  the  question  of  a  reply  in  criminal 
cases.  The  objection  taken  by  counsel  for  the 
defense  to  the  solicitor-general  replying  for  the 
Crown  was  obviously  untenable  in  view  of  the 
express  ruling  of  the  judges  on  the  point  in 
1884,  and  we  have  difficulty  in  believing  that 
it  was  expected  to  succeed,  or  was  raised  for 
any  other  reason  than  to  blunt  by  anticipation 
the  force  of  the  reply.  We  are  a  little  weary 
of  this  forensic  weapon  now.  It  has  done  re- 
gular duty  in  nearly  every  criminal  cause  cilibre 
for  some  years,  and  we  should  not  regret  if  the 
last  word  for  which  counsel  for  the  defense  are 
constantly  clamoring  were  given  to  them. 
Nothing  that  we  have  ever  read  or  heard  of  the 
working  of  the  Scotch  system,  of  which  this 
rule  forms  a  part,  leads  us  to  dread  its  naturali- 
zation among  ourselves." 


In  the  case  of  the  Supreme  Council,  Catholic 
Benev.  Legion  v.  Boyle,  37  N.  E.  Rep.  1105, 
the  question,  as  to  whether  the  agents  and  offi- 
cers of  a  benefit  society  have  the  same  power 
to  waive  the  conditions  contained  in  an  applica- 
tion for  membership  as  those  of  the  ordinary 
insurance  companies  have  in  reference  to  an 
application  for  an  insurance  policy,  was  one  of 
the  important  points  decided  by  the  Supreme 
Court  of  Indiana.  In  the  case  the  court  said: 
"  The  authorities  seem  to  support  the  proposi- 
tion that  the  officers  and  agents  of  charitable 
and  benevolent  societies  with  insurance  features 
have  no  power  to  waive  express  stipulations  in 
their  certificates  or  in  their  by-laws,  which  re- 
late to  the  substance  of  the  contract,  although 
they  may  waive  such  as  relate  merely  to  proo< 
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of  loss.  Evans  v.  Insurance  Co.,  9  Allen,  329 ; 
McCoy  v.  Insurance  Co.,  152  Mass.  272;  Brewer 
v.  Insurance  Co.,  14  Gray,  203.  The  direct  aver- 
ment in  the  reply  is,  that  the  persons  named  were 
the  agents  of  the  appellant.  We  know  of  no 
substantial  reason  why  a  society  like  the  appel- 
lant may  not  employ  agents  to  solicit  member- 
ship and  pay  them  for  their  services.  There  is 
nothing  in  the  constitution  and  by-laws  of  the 
society  that  prevents  it.  Such  an  agent  might 
waive  the  conditions  of  the  application  relating 
to  the  by-laws,  the  same  as  an  agent  of  the  or- 
dinary insurance  companies."  During  the  last 
year  practically  the  same  question  was  decided 
in  the  case  of  McGowan  v.  Catholic  Mutual 
Ben.  Assoc,  76  Hun,  534.  The  plaintiff  did 
not  pay  his  assessment  within  the  time  pre- 
scribed, nor  was  it  paid  at  a  meeting  of  the  as- 
sociation held  shortly  after  the  assessment  was 
due.  At  this  meeting  the  plaintiff  was  reported 
as  in  default,  and  by  force  of  the  provisions  of 
the  constitution  was  suspended.  Subsequently 
a  person  representing  the  plaintiff  handed  the 
financial  secretary  sufficient  money  to  pay  this 
assessment,  which  was  retained  by  the  sec- 
retary for  this  purpose,  though  he  gave  him  no 
receipt,  and  afterwards  testified  that  he  said 
that  he  could  give  no  receipt  as  he  had  no  au- 
thority, but  that  he  would  take  it  to  a  meeting 
on  a  later  day  and  request  that  the  plaintiff  be 
reinstated,  which,  if  it  were  done,  would  per- 
mit him  to  mail  a  receipt  for  the  money  re- 
ceived. Judge  Bradley,  in  delivering  the  opin- 
ion of  the  court,  says:  "  While  the  receipt  by 
the  association  of  the  assessment  after  the  time 
had  expired  might  constitute  a  waiver  of  the 
default  and  operate  to  reinstate  the  member, 
the  receipt  of  it  by  an  officer  with  qualified 
power  will  not,  in  the  face  of  the  provisions  of 
the  constitution,  have  that  effect,  unless  its  pay- 
ment is  in  some  manner  ratified  by  the  associa- 
tion. There  was  in  the  case  at  bar  no  waiver 
nor  any  estoppel  by  recognition  of  the  plaintiff 
as  a  member  after  his  default  in  payment  of  the 
assessment.  Ronald  v.  M.  R.  F.  L.  Assn.,  132 
N.  Y.  378;  Mutual  P.  L.  Ins.  Co.  v.  Laury,  84 
Penn.  St.  43;  Rice  v.  N.  E.  Mut.  Aid.  Soc., 
146  Mass.  248.  The  payment  of  assessments 
of  associations  of  this  kind  on  or  before  the 
time  that  such  assessments  are  due  is,  by  the 
contract,  made  a  condition  of  the  continuance 
of  the  member  as  such  in  the  association,  and 
the  breach  of  payment  operates  as  a  suspension 


of  the  relation  which  the  member  had  assumed. 
The  association  may,  however,  reinstate  any 
member  in  default  by  receiving  his  assessment, 
or  may  authorize  its  agents  to  act  for  it  in  the 
same  manner  as  it  would. " 


In  the  case  of  Guyot  v.  Thompson,  the,  Eng- 
lish Court  of  Appeal,  has  determined  the  power 
of  a  licensor  to  revoke  an  exclusive  license  to 
manufacture  and  sell  a  patent,  formerly  owned 
and  operated  by  the  licensor.  The  defendant 
in  the  action  owned  certain  patents  which  he 
had  by  deed  granted  to  the  plaintiffs,  giving 
them  exclusive  right  to  use  the  patented  inven- 
tion during  the  unexpired  residue  of  the  terms  of 
the  latter's  patent,  and  any  renewal  or  extension 
thereof,  and  the  manufacture,  sale  and  disposi- 
tion of  the  articles  manufactured  as  they  should 
deem  fit,  for  their  absolute  benefit.  The  license 
was  granted  in  consideration  of  a  certain  sum 
and  certain  royalties,  and  of  the  agreement  by 
the  plaintiffs  to  push  the  sale  of  the  invention, 
and  endeavor  to  further  its  success.  The  deed 
contained  the  power  for  the  plaintiffs  to  deter- 
mine the  license  by  giving  the  defendant  six 
calendar  months'  notice  in  writing,  but  no  ex- 
press power  for  the  defendant  to  determine  the 
license.  The  defendant  being  dissatisfied  with 
the  plaintiff  for  not  pushing  the  invention,  be- 
gan to  manufacture  and  sell  the  articles,  sub- 
ject to  the  patent,  for  his  own  benefit,  and  sub- 
sequently sent  the  plaintiffs  written  notice  pur- 
porting to  revoke  the  license  on  the  ground  of 
breach  of  covenant,  in  not  pushing  and  adver- 
tising the  invention,  not  paying  the  royalties 
punctually  and  deviating  from  the  specifications 
in  manufacturing  the  articles.  The  court,  after 
discussing  the  effecting  of  the  instrument  be- 
tween the  parties,  holds  that  after  regard  to  the 
moral  obligation  imposed  on  the  defendant  and 
the  plaintiffs  by  the  deed,  the  license  should  not 
be  treated  as  revocable,  and  that  the  covenant 
must  be  implied  therein,  not  to  revoke  it  until  after 
the  unexpired  residue  of  the  terms  of  the  patents. 


In  the  case  of  Supreme  Council,  Catholic 
Knights  of  America  v.  Fidelty  &  Casualty  Co.,  of 
New  York,  63  Fed.  Rep.  48,  the  question  as  to  the 
liability  of  a  bondsman  for  the  fidelity  of  an 
employe  is  decided.  It  appeared  that  on  a  re- 
appointment of  the  treasurer  of  the  beneficial 
association  for  a  new  term,  the  surety  company 
(defendant  in  this  action)  gave  to  the  associa- 
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tion  its  bond  to  make  good  such  pecuniary  loss 
as  might  be  sustained  by  the  plaintiff,  by  reason 
of  the  fraud  or  dishonesty  of  the  employe  in 
connection  with  the  duties  of  his  office.  It  was 
found  that  he  had  embezzled  a  large  sum  of 
money,  and  the  question  arose  as  to  whether 
such  defalcation  took  place  during  the  time  for 
which  the  bond  was  given  by  the  defendant 
,  company,  or  was  the  fraud  committed  by  the 
employe  prior  to  the  execution  of  the  bond, 
only  a  few  months  before  the  embezzlement 
was  found  out.  The  court  held  that  entries, 
receipts  and  reports  made  by  an  employe  during 
the  time  defendant's  bond  was  in  force  were 
not  conclusive  against  the  defendant  surety  as 
to  the  time  when  such  items  were  received,  there 
being  no  circumstances  creating  an  estoppel  in 
pais.  It  appears  also,  that  many  obligations  of 
the  employer,  the  plaintiff  in  the  action,  which 
should  have  been  paid  by  the  treasurer,  prior 
to  the  giving  of  the  bond  by  the  defendant,  during 
the  former  term  of  the  employe,  were  carried 
forward  by  him  into  bis  new  term  and  paid  out 
of  the  moneys  received  after  the  time  when  the 
bond  was  given  by  the  surety  company.  In 
this  phase  of  the  case,  it  was  held  that  such  ob- 
ligations were  not  discharged  when  assessments 
were  made  sufficient  to  meet  them,  but  continued 
as  obligations  of  the  company  until  paid ;  that 
their  payment  out  of  the  funds  of  the  associa- 
tion did  not  amount  to  embezzlement  or  lar- 
ceny committed  during  the  new  term,  and  the 
surety  was  not  liable  for  the  misappropriation. 
Judge  Lurton,  in  his  opinion,  fully  discusses 
these  points,  which  we  think  can  be  better  de- 
termined from  the  opinion  than  from  any  com- 
ments which  we  might  make  on  the  subject. 

"There  has  been  a  wide  difference  of  opin- 
ion entertained  by  American  courts  as  to  the 
conclusiveness  of  official  reports,  or  entries 
made  by  public  officials  in  the  ordinary  course 
of  official  duty.  There  is  a  respectable  line  of 
authority,  beginning  with  the  case  of  Baker  v. 
Preston,  i  Gilmer,  235,  holding  that  such  en- 
tries and  reports  are  conclusive  both  upon  the 
official  making  them  and  the  sureties  upon  his 
official  bond.  That  case  involved  the  liability 
of  the  sureties  upon  the  bond  of  a  State  treas- 
urer who,  at  the  beginning  of  a  second  term, 
had  on  hand,  according  to  his  own  books,  a 
large  balance  brought  forward  from  a  preceding 
term.  The  sureties  were  held  concluded  by  the 
balance  thus  brought  forward,  and  not 


suffered   to  show  that  in  fact  the  balance  on 
hand  was  much  less,  by  reason  of  a  defalcation 
committed  during  the  former  term,  and  not  ap- 
pearing upon  the  books.     The  decision  was  by 
a  divided  court.     Judge  White  dissented  in  a 
very  able  opinion,  based  upon  the  total  want  of 
authority  to  support  the  conclusion   of    the 
court.     The  decision  has  been  much  criticised 
in  subsequent  opinions  of  the  Virginia  Supreme 
Court.      Munford  v.  Overseers,  2   Rand.  314; 
Craddock  v.  Turner's  Admr.,  6  Leigh,  116.   It 
has  been  followed  in  State  v.  Grammer,  29  Ind. 
530;  Morley  v.  Town  of  Metamora,  78  111.  394; 
City  of  Chicago  v.  Gage,  95  id.  593;  Boone  Co. 
v.  Jones,  54  Iowa,  699,  2  N.  W.  987,  and  7  N. 
W.  155, —  and,  perhaps,  others.    The  doctrine 
has  been  repudiated,  and  such  reports  and  en- 
tries held  to  be  only  prima  facie  evidence,  and 
open  to  contradiction  by  a  decided  weight  of 
judicial  opinion.     U.  S.  v.  Eckford,   1   How. 
250  ;  U.  S.  v.  Boyd,    15    Pet.    187;   U.  S.  v. 
Boyd,  5    How.    29 ;    Arkansas  v.  Newton,  33 
Ark.    277;     Bissell   v.    Saxton,  66   N.  Y.  55; 
Mann  v.  Yazoo  City,  31  Miss.  574;  Hatch  v. 
Attleborough,   97    Mass.  537;   Nolley  v.  Calla- 
way Co.,  n  Mo.  447;  Nevada  v.  Rhoades,  6 
Nev.  352;    Townsend  v.  Everett,  4  Ala.  607; 
Vivian  v.  Otis,  24  Wis.  518.  Undoubtedly  there 
may  occur  cases  in  which  the  official  should  be 
estopped  by  his  entries  and  reports,  in  conse- 
quence of  special  circumstances  appearing  con- 
stituting an  estoppel  in  pais.    In  such  cases  the 
surety  would  be  bound  by  the  evidence  which 
concluded   his  principal.     But  such   estoppel 
could  only  arise  under  bonds  conditioned  for 
the  faithful  discharge  of  the  duties  of  the  office. 
Some  of  the  cases  cited  above  as  following 
Baker  v.  Preston  were  in  part  based  upon  facts 
constituting  estoppel  in  pais.    So  under  bonds 
obligating  the  surety  for  the  faithful  discharge  of 
official  duty  by  his  principal,  the  evidence  offered 
to  show  fabricated  entries  or  false  reports  may 
show  such  official  dereliction  or  fraud  as  in  itself 
would  constitute  a  breach  of  the  obligation  of 
the  bond.  Such  was  the  case  of  U.  S.  v.  Girault, 
11  How.  22,  a  case  which  counsel  for  plaintiff 
have  urged  was  in  conflict  with  U.  S.  v.  Boyd, 
5  How.  29.    The  opinion  in  each  case  was  bj 
Mr.  Justice  Nelson,  and,  when  rightly  under- 
stood, is  in  harmony  and  in  accord  with  the  earlier 
case  of  U.  S.  v.  Eckford,  1  How.  250.     In  the 
case  last  cited  the  suit  was  upon  the  bond  of  a 
collector  who  had  succeeded  himself,  and  stood 
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charged,  when  the  bond  in  suit  was  given,  with 
large  balances,  which  were  carried  forward  in 
subsequent  reports  as  cash  on  hand.  As  to  the 
effect  of  such  charges  the  court  said:  'The 
amount  charged  to  the  collector  at  the  com- 
mencement of  the  term  is  only  prima  facie  evi- 
dence against  the  sureties.  If  they  can  show  by 
circumstances  or  otherwise  that  the  balance 
charged,  in  whole  or  in  part,  has  been  misap- 
plied by  the  collector  prior  to  the  new  appoint- 
ment, they  are  not  liable  for  the  sum  so  misap- 
plied.' In  the  Boyd  case,  which  was  an  action 
on  the  bond  of  a  receiver  of  public  moneys 
arising  from  sale  of  the  public  lands,  it  appeared 
that  during  the  term  of  the  bond  he  reported  in 
his  official  reports  the  receipt  of  large  sums  as 
from  the  sale  of  public  lands.  Upon  default, 
his  sureties  were  sued  for  the  sums  so  reported. 
Their  defense  was  that  Boyd  had  never  re- 
ceived the  money  so  reported ;  that  the  charges 
so  made  were  for  lands  which  Boyd  had  entered 
in  his  own  name,  or  in  the  name  of  others  for 
his  benefit,  after  his  term  of  office  began,  but 
before  the  execution  of  his  bond ;  that  the  lands 
so  sold  had  never  been  paid  for,  Boyd  simply 
charging  himself  as  a  receiver  in  his  accounts, 
as  if  the  money  had  been  paid,  and  carrying 
forward  these  charges  in  his  subsequent  reports. 
It  was  contended  in  that  case,  as  in  this,  that 
any  evidence  contradicting  the  entries  against 
himself  and  his  official  reports  should  be  ex- 
cluded as  incompetent.  Upon  that  point  the 
court  said:  '  It  has  been  contended  that  the  re- 
turns of  the  receiver  to  the  treasury  depart- 
ment, after  the  execution  of  the.  bond,  which 
admit  the  money  to  be  then  in  his  hands  to  the 
amount  claimed,  should  be  conclusive  upon  the 
sureties.  We  do  not  think  so.  The  accounts 
rendered  to  the  department  of  moneys  received, 
properly  authenticated,  are  evidence,  in  the 
first  instance,  of  the  indebtedness  of  the  officer 
against  the  sureties,  but  subject  to  explanation 
and  contradiction.  They  are  responsible  for 
all  the  public  moneys  which  were  in  his  hands 
at  the  date  of  the  bond,  or  that  may  have  come 
into  his  hands  afterwards,  and  not  properly  ac- 
counted for,  but  not  for  moneys  which  the  offi- 
cer may  choose  falsely  to  admit  in  his  hands,  in 
his  accounts  with  the  government.  The  sure- 
ties cannot  be  concluded  by  a  fabricated  ac- 
count of  their  principal  with  his  creditors.  They 
may  also  inquire  into  the  reality  and  truth  of 


the  transactions  existing  between  them.  The 
principle  has  been  asserted  and  applied  by  this 
court  in  several  cases.'  It  will  be  observed 
that  in  the  Boyd  case  the  fraud  by  which  lands 
had  been  entered  without  the  actual  payment 
of  the  entry  money — a  thing  absolutely  prohib- 
ited by  law — had  been  committed  before  the 
obligation  of  his  sureties  began.  They  were, 
therefore,  not  liable  for  a  violation  of  law  com- 
mitted before  his  bond  was  given.  In  Girault's 
case,  who  was  also  a  receiver,  the  facts  were 
the  same  as  in  the  Boyd  case,  with  this  import- 
ant distinction :  Girault's  fraud  in  entering 
lands  without  actual  payment  was  committed 
during  the  currency  of  his  bond.  The  bond 
was  conditioned  that  he  should  faithfully  dis- 
charge the  duties  of  his  office.  While  the  sure- 
ties were  not  estopped  to  show  that  in  fact  he 
had  received  no  money,  and  that  his  reports  to 
the  contrary  were  false  and  untrue,  yet  the 
proof  which  established  this  fact  established  a 
fraud  for  which  his  sureties  were  liable.  In 
Girault's  case  the  question  arose  upon  the  suffi- 
ciency of  a  plea  which  set  out  the  manner  in 
which  Girault  had  defrauded  the  government, 
and  the  circumstances  under  which  he  had 
charged  himself  for  money  which  in  fact  he  had 
never  received.  The  plea  was  held  bad  be- 
cause, as  the  court  said,  '  the  condition  of  the 
bond  is  that  Girault  shall  faithfully  execute  and 
discharge  the  duties  of  his  office  as  a  receiver 
of  the  public  moneys.  The  defendants  have 
bound  themselves  for  the  fulfillment  of  those 
duties,  and  are,  of  course,  responsible  for  the 
very  fraud  committed  by  that  officer,  which  is 
sought  to  be  set  up  here  in  bar  of  the  action 
on  the  bond.'  Proceeding,  the  court  distin- 
guishes the  case  from  Boyd's  by  saying :  '  There 
the  receipts  which  had  been  returned  to  the 
treasury  department,  upon  which  the  indebted- 
ness was  founded,  and  which  had  been  given  on 
entries  of  the  public  lands  without  exacting  the 
money,  in  fraud  of  the  government,  were  all 
given  before  the  execution  of  the  official  bond 
upon  which  the  suit  was  brought.  Their  sure- 
ties were  therefore  not  responsible  for  the  fraud, 
and  it  was  those  transactions  on  the  part  of  the 
receiver  which  had  transpired  anterior  to  the 
time  when  the  sureties  became  answerable  for 
the  faithful  execution  of  his  duties,  in  respect 
to  which  it  was  held  that  they  could  not  be 

estopped   by  his  returns  to  the  government' 
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COVENANTS  IN  LEASE  FOR  YEARS- 

(Copyright  referred  by  tbe  author.) 

Sec.  1.  Covenants  usually  inserted  in  the  lease  — 
On  the  part  of  lessor. 

2.  Same  —  Same  —  Covenant  for  quiet  en- 
joyment. 

8.  Same  —  Same  —  Implied  covenants  for 
quiet  enjoyment. 

4.   Same  —  Same  —  Covenant  to  repair. 

0.  Same  —  Same  —  Same  —  Effect  of  lessor's 
covenant  to  repair. 

6.  Same  —  Same  —  Covenant  to  renew  lease. 

7.  Same  —  Same  —  Covenant  against  incum- 

brances. 

8.  Same  —  Same  —  Same  —  When  covenant 

is  broken —  Damages  for  breach. 

9.  Same — Same — Covenant  for  further  as- 

surance. 

§  1 .  Covenant*  usually  inserted  in  the  leate — On  the 
part  of  lettor. — The  usual  covenants  to  be  found  in 
a  lease  for  any  term  of  years,  on  the  part  of  the  les- 
sor, are  covenants  for  quiet  enjoyment,1  to  repair,* 
covenants  against  incumbrances  and  for  further  as- 
surance,* covenants  to  renew  lease,4  and  covenants 
to  pay  taxes  and  assessments. 

§2.  Same — Same — Covenant  for  quiet  enjoyment. — 
A  covenant  for  quiet  enjoyment  is  an  undertaking 
on  the  part  of  the  grantor  that  so  far  as  he  is  con- 
cerned he  will  do  no  act  to  interrupt  the  free  and 
peaceable  enjoyment  of  the  premises  demised  dur- 
ing the  continuance  of  the  term.'  By  this  cove- 
nant, when  general  in  its  terms,  the  lessorjstipulates 
at  all  events  to  indemnify  tbe  lessee  against  all  acts 
committed  by  virtue  of  a  paramount  title,*  but  does 
not  warrant  against  the  act  of  strangers.1  Neither 
does  he  agree  to  put  the  lessee  into  possession  of  the 
demised  premises.'  Thus,  where  the  tenant  is  kept 
out  of  possession  by  the  holding  over  of  a  former  ten- 
ant there  is  no  breach  of  the  lessor's  covenant.*  All 


1  See  pott,  §  2. 
'  See  pott,  5  4. 
» See  pott,  §  7. 
4  See  port,  §6. 

•  Wells  v.  Mason,  S  111.  84 ;  Baugher  v.  Wilkins, 
16  Md.  35;  Dexter  v.  Man  ley,  58  Mass.  24;  Cod- 
dington  v.  Dunham,  45  How.  Pr.  40. 

'  Playter  v.  Cunningham,  21  Cal.  229 ;  Underwood 
v.  Birchard,  47  Vt.  805. 

'Moore  v.  Webber,  21  Penn.  St.  429;  S.  C,  10 
Am.  Rep.  708. 

*  Plater  v.  Cunningham,  21  Cal.  '229;  Sigmund  v. 
Howard  Bank,  29  Md.  324;  Burton  v.  Rohrbeck,  80 
Minn.  893 ;  Mechanics  &  Traders'  Insurance  Co.  v. 
Scott,  2  Hilt.  (N.  T.)  550;  Grist  v.  Hodges,  3  Dev. 
(N.  C.)  L.  200. 

'Gardner  v.  Ketaltas,  3  Hilt.  (N.  T.)  830;  Cozens 
v.  Stevenson,  5  Serg.  &  R.  (Penn.)  421. 


that  is  required  is  that  tbe  lessor  shall  have  such  a 
title  at  the  time  of  the  demise  as  shall  enable  him 
to  make  a  good,  unincumbered  lease  for  the  term.'* 
But  the  covenant  in  tbe  tense  is  held  to  be  broken 
if  the  lessee  is  prevented  from  entering  by  a  person 


<°  Playter  v.  Cunningham,  21  Cal.  229;  Gardner 
v.  Ketaltas,  8  Hilt  (N.  Y.)  880;  Rantin  v.  Robert- 
son, 2  Strobh.  (N.  C.)  L.  886;  Underwood  v.  Birch- 
ard, 47  Vt.  305;  Enapp  v.  Marlboro,  34  id.  225. 
Covenants  for  title  have  been  implied,  from  the 
earliest  times,  from  words  of  leasing,  such  as  detniti, 
concetti,  etc.  See,  Dexter  v.  Manley,  58  Mass.  (4 
Cusb.)  14,  24;  Maederv.  City  of  Carondelet,  26  Mo. 
112,  115;  Burr  v.  Stenton,  43  N.  Y.  462;  Vernam 
v.  Smith,  15  id.  327;  Grannis  v.  Clark,  8  Cow.  (N. 
Y.)  36;  Tone  v.  Brace,  11  Paige  Ch.  (tf.  Y.)  566; 
Barney  v.  Keith,  4  Wend.  502 ;  Maule  v.  Ashmead, 
20  Penn.  St.  482;  Knapp  v.  Marlboro,  29  Vt.  282; 
Black  v.  Gilmore,  9  Leigh.  (Va.)  448;  Baher  v. 
Harris,  9  Ad.  &  E.  582;  S.  C,  36  Eng.  C.  L.  287; 
Line  v.  Stephenson,  5  Bing.  &  C.  183;  S.  C,  35 
Eng.  C.  L.  106;  Williams  v.  Burrell,  1  C.  B.  (1 
Man.  G.  &  S.)  402;  S.  C,  50  Eng.  C.  L.  401; 
Mostyn  v.  West  Mostyn  Coal  &  Iron  Co.,  L.R1  C, 
P.  Div.  145,  152;  S.  C,  16  Moak  Eng.  Rep.  487, 
493;  Merrill  v.  Frame,  4  Taunt.  829;  S.  C,  13  Rev. 
Rep.  612.  The  words  grant,  demise,  lease,  rent, 
and  the  like,  where  used  as  words  of  leasing,  are 
held  to  raise  implied  convenants.  Lovering  v. 
Lovering,  15  N.  H.  513;  Line  v.  Stephenson,  5 
Bing.  &  C.  183;  S.  C,  35  Eng.  C.  L.  106;  Mostyn 
v.  West  Mostyn  Coal  &  Iron  Co.,  L.  R.,  1  C.  P.  Div. 
145,  152;  S.  C,  16  Moak  Eng.  Rep.  487,  493. 
"  Let,"  In  the  case  of  Mostyn  v.  West  Mostyn  Coal 
&  Iron  Co.,  (L.  R.,  1  C.  P.  Div.  145,  152;  S.  C, 
16  Moak  Eng.  Rep.  487,  493),  it  is  said  that  the 
word  "let"  has  the  same  effect  in  a  lease  as  the 
word  "demise,"  and  that  any  other  equivalent  word 
will  have  the  same  effect,  citing  as  authority  Hart 
v.  Windsor,  12  Mees.  &  W.  85.  But  in  the  case  of 
Lovering  v.  Lovering  (13  N.  H.  513),  it  was  said  that 
the  words  "let  and  lease,"  do  not  raise  an  implied 
covenant.  The  court  say :  "No  case  is  to  be  found 
where  the  words  let  and  lease  imply  a  covenant. 
The  case  cited  by  the  counsel  for  the  plaintiff  from 
1  Esp.  817,  is  Andrew's  Case  (Cro.  Eliz.  214),  where 
the  words  of  the  lease  were  eoneetsi  et  ad  firmam 
tradidi.  The  implied  covenant  in  that  case  de- 
pended not  upon  the  words  ad  firmam  tradidi,  but 
on  the  word  concetti."  The  same  question  came 
afterwards  before  the  Supreme  Court  of  Pennsyl- 
vania, in  Maule  v.  Ashmead  (20  Penn.  St.  482),  and 
Black,  C.  J.,  said:  "It  is  not  denied  that  tbe  word 
demiti  in  a  lease  implies  a  covenant  for  quiet  enjoy- 
ment during  the  term;  that  word  was  not  used  here, 

for  the  lease  was  by  parol,  and  the  parties  did  not 
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who  had  superior  title  at  the  date  of  the  lease.  "And 
any  interference  with  the  possession  of  the  lessee  by 
the  lessor,  except  a  mere  trespass,  will  amount  to  a 
breach  of  the  covenant." 

f  3.  Same — Same — Implied  covenant*  for  quiet  en- 
joyment.— Although  a  covenant  for  quiet  enjoyment 
is  usually  placed  in  a  lease,  it  is  not  really  necessary, 
for,  we  have  already  seen,  that  because  of  the  rela- 
tion of  lessor  and  lessee  this  covenant  is  implied  in 
the  law,  and  may  be  exacted  independently  of  ex- 
press stipulation."  The  words  "lease,  grant  and 
demise  "  imply  covenants  of  warranty  and  of  quiet 
enjoyment.14    This  implied  covenant  is  not  one  for 

understand  Latin.  But  the  word  lease  is  a  fair 
translation  of  the  word  demiti,  and  ought  to  be  so 
interpreted  by  the  courts."  The  covenants  for  title 
implied  from  the  words  of  leasing  are  (1)  that  the 
lessor  has  power  to  lease  the  premises,  and  (2)  a 
covenant  for  quiet  enjoyment.  Streeter  v.  Streeter, 
43  pi.  155;  Wade  v.  Hilligan,  16  id.  517;  Mayor  of 
New  York  v.  Mabie,  13  N.  T.  151;  S.  C,  64  Am. 
Dec.  538 ;  Duff  v.  Wilson,  69  Penn.  St.  316 ;  Line 
v.  Stephenson,  5  Bing.  &  C.  183;  S.  C,  85  Eng.  C. 
L.  106;  Mostyn  v.  West  Hostyn  Coal  &  Iron  Co., 
L.  R.,  1  C.  P.  Div.  145,  153;  8.  0.,  16  Moak  Eng. 
Rep.  487,  498. 

11  Orannis  v.  Clark,  8  Cow.  (N.  Y.)  86;  Green- 
vault  v.  Davis,  4  Hilt.  (N.  Y.)  643 ;  Poston  v.  Jones, 
2  Ired.  (N.  C.)  Eq.  850;  Stott  v.  Rutherford,  92  U. 
8.  107;  bk.  28  (L.  ed.)  486. 

"Mayor  of  New  York  v.  Mabie,  13  N.  Y.  151;  S. 
C,  64  Am.  Dec.  588.  In  the  case  of  Anderson  v. 
Oppenheimer  the  plaintiffs  sued  for  breach  of  a 
covenant  for  quiet  enjoyment  contained  in  the  lease 
of  their  house,  the  interruption  of  quiet  enjoyment 
alleged  being  the  bursting  of  water-pipes  which  had 
been  fixed  in  the  house  before  the  commencement 
of  the  lease.  The  plaintiffs'  contention,  was,  in 
effect,  that  whenever  the  water-pipes  in  a  house 
burst,  the  landlord  was  liable  under  the  covenant 
for  quiet  enjoyment.  The  weak  point  in  the  con- 
tention was,  of  course,  that  although  there  had 
been  an  interruption  of  quiet  enjoyment,  it  bad  not 
been  occasioned  by  any  act  or  omission  of  the  lessor 
since  the  commencement  of  the  lease ;  and  the  court 
had  not  much  difficulty  in  coming  to  a  decision 
against  the  tenants. 

"Gazzolo  v.  Chambers,  78  III  75;  Baugher  v. 
Wilkins,  16  Md.  35;  Moore  v.  Webber,  71  Penn.  St. 
429;  S.  C,  10  Am.  Rep.  708;  Duff  v.  Wilson,  69 
Penn.  St.  856;  Ross  v.  Dysart,  33  id.  452;  Owen  v. 
Wright,  5  McC.  0.  C.  642. 

14  Foster  v.  Peyser,  63  Mass.  243;  Maeder  v.  City 
of  Carondelet,  26  Mo.  112;  Gano  v.  Vanderver,  37 
N.  J.  L.  293 ;  Grannis  v.  Clark,  8  Cow.  86 ;  Barney 
v.  Keith,  4  Wend.  502 ;  Young  v.  Hargrave,  7  Ohio, 
894;  Hazelet  v.  Powell,  80  Penn.  St.  293;  Scott  v. 
Rutherford,  92  U.  S.  107;  bk.  23  (L.  ed.),  486. 


the  protection  of  the  lessee's  possession  against  the 
acts  of  the  whole  world,  but  only  extends  to  the 
acts  of  the  landlord  and  to  the  strangers  asserting  a 
paramount  title."  In  New  York  the  statute  provid- 
ing that  no  covenant  shall  be  implied  in  any  convey- 
ance of  real  estate  was  originally  held  to  apply  to 
leases  for  years;"  but  this  doctrine  was  overruled 
in  Mayor  of  New  York  v.  Mabie." 

The  covenant  for  quiet  enjoyment  may  be  de- 
stroyed not  only  by  the  use  of  express  words,"  but 
where  an  express  covenant  in  the  lease  specifies 
what  is  to  be  done  by  the  lessor  to  secure  to  the  les- 
see quiet  enjoyment  of  the  demised  premises,  this 
will  supply  the  place  of  an  implied  covenant,"  for 
when  a  lease  is  drawn  technically  in  form  and  with 
obvious  attention  to  details,  a  covenant  could  not 
be  implied  in  the  absence  of  language  tending  to  the 
conclusion  that  the  covenant  sought  to  be  set  up 
was  intended."' 

The  lessor  must  indemnify  the  lessee  against 
losses  resulting  from  the  breach  of  an  implied  cov- 
enant for  quiet  enjoyment,  because  the  law  takes  it 
for  granted  that  every  lessor  has  not  only  the  will 
but  the  power  to  keep  bis  lessee  in  the  peaceable 
possession  of  the  whole  premises."  The  tenant, 
however,  must  do  his  part,  and  cannot  recover  in- 
demnity unless  he  has  been  actually  or  construct- 
ively driven  from  the  premises.*4 

§  4.  Same — Same — Covenant  to  repair. — In  the  ab- 

"Branger  v.  Manciett,  30  Cal.  626;  Shilling  ▼. 
Holmes,  23  id.  230;  Wade  v.  Halligan,  16  111.  507; 
Sherman  v.  Williams,  118  Mass.  481;  8.  C,  18  Am. 
Rep.  522;  Dexter  v.  Manley,  58  Mass.  14,  24;  Morse 
v.  Goddard,  154  id.  177 ;  Hamilton  v.  Wright,  28  Mo. 
199;  Lovering  v.  Lovering,  13  N.  H.  518;  Mack  v. 
Patchen,  42  N.  Y.  167;  8.  C,  1  Am.  Rep.  506; 
Edgerton  v.  Page,  1  Hilt.  188;  Moore  v.  Webber,  71 
Penn.  St.  429;  S.  C,  10  Am.  Rep.  708;  Schuylkill 
R.  Co.  v.  Schmoele,  57  Penn.  St.  273;  Ross  v. 
Dysart,  88  id.  452 ;  Eldred  v.  Leahy,  31  Wis.  546. 

"See  Kinney  v.  Watte,  14  Wend.  88;  Green  vault 
v.  Davis,  4  Hilt.  643. 

"13  N.  Y.  151;  S  C,  64  Am.  Dec.  538;  see, 
also,  Borrell  v.  Lauton,  90  N.  Y.  29;  Burr  v.  Sten- 
ton,  43  id.  462;  Moffatt  v.  Strong,  9  Bosw.  39. 

"Maeder  v.  City  of  Carondelet,  26  Mo.  112; 
Burr  v.  Stenton,  48  N.  Y.  462. 

"O'Connor  v.  City  of  Memphis,  7  Lea  (Tenn.) 
219. 

40  See  Bruce  v.  Fulton  National  Bank,  79  N.  Y. 
154;  S.  C,  35  Am.  Rep.  505. 

"  See  1  8eh.  Per.  Prop.  (2nd  ed.)  §  80. 

*'  See  Merryman  v.  Bourne,  76  U.  S.  592;  bk.  19 
(L.  ed.),  683;  Bennett  v.  Atherton,  L.  R.,  7  Q.  B. 
3,  6;  Harte  v.  Windsor,  12  Mees.  &  W.  85;  Vernon 
v.  Smith,  5  Barn.  &  Aid. ;  S.  C,  7  Eng.  0.  L.  18. 
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aence  of  an  express  covenant  to  repair  the  lessor  is 
under  no  obligation  to  put  or  maintain  the  demised 
premises  in  good  condition  or  repair."  Neither  is 
it  in  the  power  of  the  tenant  to  make  repairs  at  the 
expense  of  the  landlord,  even  though  the  premises 
bare  become  uninhabitable  for  want  of  repair;94  and 
in  the  absence  of  a  special  covenant  to  repair  the, 
lessee  will  be  obliged  to  continue  to  pay  rent  dur- 
ing the  term,  although  the  premises  may  have  been 
destroyed  by  fire  in  the  meantime."  It  is  the  gen- 
eral rule  that  equity  performance  of  a  covenant  by 
the  lessor  in  a  lease  to  repair  damages  done  by  fire." 
In  some  States,  however,  qualifications  have  been 
placed  upon  this  doctrine  either  by  statute  or  by 


'*  Kramer  v.  Cook,  75  Mass.  553 ;  Fowler  v.  Bott, 
6  id.  63;  Morse  v.  Muddix,  17  Mo.  569;  McAlpin 
v.  Powell,  70  N.  Y.  126;  S.  C,  26  Am.  Rep.  555; 
Olancey  v.  Byrne,  56  N.  Y.  29 ;  Doupe  v.  Oennin,  37 
How.  Pr.  5 ;  Wheeler  v.  Crawford.  86  Penn.  St.  237 ; 
8.  C,  tub  nam  Crawford  v.  Wheeler,  4  W.  N.  C.  469 ; 
Kline  v.  Jacobs,  68  Penn.  St.  57;  Kitner  v.  Ege,  23 
id.  305;  Wein  v.  Simpson.  2  Phila.  158;  Long  v. 
Fitzsimmon,  1  Wats.  (Penn.)  532;  Walz  v.  Rhodes, 
1  W.  N.  C.  49;  Sauer  v.  Bilton,  L.  R.,  7  Chan.  Div. 
815;  8.  C,  25Moak  Eng.  Rep.  34;  Arden  v.  Pullen, 
19  Mees.  &  W.  321. 

"Morris  ,v.  Tillson,  81  111.  607;  Benjamin  v. 
Heeney,  51  id.  492;  Casad  v.  Hughes,  27  Ind.  141; 
Elliott  v.  Aiken,  45  N.  H.  30;  Witty  v.  Matthews, 
52  N.  Y.  512;  MUmford  v.  Brown,  6  Cow.  475; 
Kline  v.  Jacobs,  68  Penn.  St.  57. 

"  Beach  v.  Farish,  4  Cal.  151 ;  S.  C,  2  Am.  Rep. 
480;  Leavitt  v.  Fletcher,  22  Mass.  121;  Doupe  v. 
Gennin,  45  N.  Y.  119;  Moffatt  v.  Smith,  4  id.  126; 
Tibbetts  v.  Percy,  24  Barb.  39;  Watts  v.  Coffin,  11 
Johns.  495;  Sheets  v.  Selden,  74  U.  8.  423;  bk.  19 
(L.  ed.),  166.  Compare  Harrington  v.  Watson,  11 
Ore.  143;  S.  C,  4  Pac.  Rep.  173.  It  is  said  in 
Cowell  v.  Lumley  (39  Cal.  151 ;  S.  C,  2  Am.  Rep. 
430)  a  covenant  by  a  lessor  to  erect  a  building  on  the 
leased  premises  does  not  by  implication  impose 
upon  him  an  obligation  to  rebuild  in  case  of  the  de- 
struction of  the  building  by  fire  during  the  term  of 
the  lease ;  nor  does  the  destruction  of  the  building 
and  the  refusal  of  the  lessor  to  rebuild  relieve  the 
lessee  from  his  agreement  to  pay  rent.  The  court 
say  the  authorities  which  support  this  proposition 
are  too  numerous  to  permit  here  a  citation  of  them 
all.  Some  of  them  are  Beach  v.  Farish,  4  Cal.  339; 
White  v.  Molyneux,  2  Ga.  126;  Linn  v.  Ross,  10 
Ohio,  412;  Sheets  v.  Selden,  74  U.  S.  433;  bk.  19 
(L.  ed.),  166;  Izon  v.  Gorton,  7  Scott,  546. 

"Beck  v.  Allison,  56  N.  Y.  366;  S.  C,  15  Am. 
Rep.  430.  8ee  City  of  London  v.  Nash,  3  Atk.  512; 
8.  C,  1  Ves.  811;  Lucas  v.  Commerford,  3  Brown, 
166;  South  Wales  R.  Co.  v.  Wythe,  5  DeG.,  M.  & 
G.  880;  Raynor  v.  Stone,  2  Eden,  128. 


the  decisions.91  Thus,  in  South  Carolina,  where 
destruction  is  by  the  act  of  God  or  the  public  enemy, 
the  lessee  may  elect  to  rescind,  and  upon  sur- 
rendering all  benefits  derived  therefrom,  he  will  be 
released  from  the  payment  of  rent."  In  Louisiana, 
however,  it  is  held  that  a  lessor  is  bound  to  keep 
the  premises  in  a  fit  condition  to  be  used  for  the 
purposes  for  which  they  were  leased." 

When  the  lessor  binds  himself  by  express  cove- 
nant to  repair  the  demised  premises,  and  there  is  a 
reservation  in  the  lease  of  the  right  to  enter  and 
make  improvements,  he  will  be  bound  to  make  the 
necessary  repairs  without  notice,*0  and  this  cove- 
nant will  be  enforced  everywhere."  But  if  the  lessor 
fails  to  make  the  repairs  covenanted,  the  lessor  will 
not  be  thereby  released  from  paying  rent,  and  is  not 
justified  in  abandoning  the  possession  of  the  prem- 
ises, but  may  have  an  action  for  breach  of  covenant 
to  repair.99  A  covenant  to  make  all  the  necessary 
repairs  will  bind  the  landlord  to  restore  the  prem- 
ises to  their  original  condition  as  regards  fitness  for 
the  business  for  which  they  were  leased."  Where 
no  time  is  specified  as  to  when  the  repairing  is  to  be 


"  See  White  v.  Montgomery,  58  Ga.  204;  Driver 
v.  Maxwell,  56  id.  11;  Leavitt  v.  Fletcher,  22  Mass. 
121;  Moffatt  v.  Smith,  4  N.  Y.  126;  Tibbetts  v. 
Percy,  24  Barb.  39;  Watts  v.  Coflin,  11  Johns.  495. 

"  Coogan  v.  Parker,  2  S.  E.  255. 

"  Coleman  v.  Haight,  14  La.  Ann.  564. 

80  Hayden  v.  Bradley,  72  Mass.  425;  Allen  v.  Cul- 
ver, 8  Den.  204.  Compare  Makin  v.  Watkinson,  40 
L.  J.  Ex.  33. 

»'  Prescott  v.  Otterstatter,  85  Penn.  St.  534. 

*9  Van  Every  v.  Ogg,  59  Cal.  56.  See  Cowell  v. 
Lumley,  39  id.  151;  S.  C,  2  Am.  Rep.  430;  Wall  v. 
Hinds,  70  Mass.  256 ;  Welles  v.  Castele,  69  id.  325 ; 
Tibbetts  v.  Percy,  24  Barb.  39;  Spickles  v.  Sax,  1 
E.  D.  Smith,  263. 

.  -  See  Ward  v.  Kelsey,  38  N.  Y.  80;  S.  C,  7  Am. 
Dec.  773;  Myers  v.  Burns,  86  N.  Y.  269.  In  Ward 
v.  Kelsey  (supra),  which  was  an  action  by  lessees  of 
a  warehouse  to  recover  the  expense  of  caulking  the 
floors  to  prevent  leakage  from  one  floor  to  another, 
under  a  lease  wherein  the  lessor  agreed  to  "  do  all 
necessary  repairs  upon  said  premises  and  pier 
within  reasonable  time  after  notice  to  him  "  by  the 
lessees,  the  judge  charged,  among  other  things,  that 
if  the  floors  were  tight,  as  originally  constructed, 
and  became  leaky  without  the  fault  of  the  lessees, 
it  was  the  duty  of  the  lessor,  upon  proper  notice,  to 
restore  them  to  their  former  tightness,  if  the  busi- 
ness for  which  [the  stores  were  let  reasonably  re- 
quired the  floors  to  be  tight.  The  jury  found  for 
the  plaintiff,  which,  under  the  charge,  was  equiva- 
lent to  finding  that  the  defendants  failed  to  keep 
the  buildings  up  to  their  original  condition. 
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done,  the  lessee  must  give  notice  in  order  to  put  the 
lessor  in  default,"  because  the  law  will  presume  that 
such  repairs  are  to  be  made  within  reasonable  time.3* 
In  case  of  default,  the  lessee  may  make  the  repairs 
and  recover  the  expenses  from  the  lessor. 

§  5.  Same — Same — Same — Hffeet  of  leuor't  eote- 
nant  to  repair. — The  liability  of  a  landlord  for  inju- 
ries to  third  persons  in  the  premises  leased  ceases 
with  the  commencement  of  the  tenant's  occupa- 
tion,"* unless  the  landlord  has  expressly  covenanted 
to  repair,  in  which  case  he  is  liable  to  the  same  ex- 
tent that  he  would  be  if  in  actual  occupation  of  the 
premises  himself,  upon  the  principle  that  by  his 
covenant  to  repair  he  holds  out  to  those  in  the  law- 
ful occupation  of  the  premises  an  implied  assurance 
that  they  are  safe,  and  an  implied  invitation  to  use 
all  parts  of  them.  Where  the  landlord  has  ex- 
pressly covenanted  to  repair  the  premises,  the  obli- 
gation will  be  enforced  everywhere. M  If  there  be 
reservation  in  the  lease  to  enter  and  to  view  and 
make  improvements,  the  lessor  is  bound  to  make 
the  necessary  repairs  without  notice  so  to  do."  This 
is  on  the  principle  that  where  a  party  stipulates  to 
do  a  certain  thing  in  a  certain  specific  event  which 
may  become  known  to  him,  or  with  which  he  can 
make  himself  acquainted,  he  is  not  entitled  to  any 
notice  unless  he  stipulates  for  it;  but  when  it  is  to 
do  a  thing  which  lies  withiu  the  peculiar  knowl- 
edge of  the  opposite  party,  then  notice  ought  to  be 
given  him.  But  where  certain  repairs  are  stipu- 
lated for,  to  be  done  during  the  term,  without  any 
time  being  indicated,  a  notice  from  the  tenant  is 
necessary  to  put  the  landlord  in  default."  If  the 
lessor  fails  to  make  the  repairs,  however,  the  lessee 

34  Geizebek  v.  Lord,  33  N.  J.  L.  240. 

»  See  Lunis  v.  Gage,  87  111.  18. 

*•  Anderson  v.  Kryter,  9  Cent.  L.  J.  385.  But 
there  seems  to  be  some  exceptions  to  the  general 
rule  as  well  as  the  rule  itself.  One  is  that  the  land- 
lord is  liable  for  injuries  received  by  a  third  person 
to  the  same  extent  that  he  would  be  if  in  the  actual 
occupation  of  the  premises  himself,  when  that  which 
caused  the  injury  was  at  the  time  of  the  lease  a 
nuisance,  and  dangerous  per  se,  and  did  not  become 
so  merely  in  consequence  of  the  manner  in  which  it 
was  used  by  the  tenant.  (Tayl.  L.  &  T.  [7th  ed.], 
§  175 ;  14  Moak  Eng.  Rep.  496,  note.)  In  such  cases 
it  makes  no  difference  that  the  tenant  was  in  exclu- 
sive possession,  and  that  the  landlord  was  not  bound 
to  repair.  (Swords  v.  Edgar,  59  N.  Y.  38 ;  Leonard 
v.  Storer,  115  Mass.  86;  8.  C,  15  Am.  Rep.  76; 
Shear.  &  R.  Neg.  [3d  ed.]  502.) 

u  Prescott  v.  Otterstatter,  85  Penn.  St.  534. 

"  Hayden  v.  Bradley,  73  Mass.  25;  S.  C,  66  Am. 
Dec.  421 ;  Allen  v.  Culver,  3  Den.  204. 

»  Gerzebck  v.  Lord,  33  N.  J.  L.  340. 


is  not  thereby  released  from  paying  the  rent,  nor  is 
he  justified  in  abandoning  the  possession  of  the 
premises ;  but  the  tenant  has  a  right  to  make  the 
repairs  and  charge  the  expense  to  the  landlord, 
although  he  is  not  bound  to  do  so,  and  may  recover 
as  damages  for  the  breach  the  value  of  the  use  of 
any  portion  of  the  premises  during  the  time  it  is 
rendered  untenantable  because  of  failure  to  make 
repairs.39  A  covenant  on  the  part  of  lessor  to  make 
all  necessary  repairs  binds  the  landlord  to  restore 
the  premises  to  their  original  condition  as  regards 
fitness  for  the  business  for  which  they  were  leased,40 
and  if  the  premises  are  destroyed  by  fire,  or  any 
casualty,  the  lessor  will  be  required  to  rebuild  with- 
out unnecessary  delay  after  notification  of  destruc- 
tion of  the  premises.41 

§  6.  Same — Same — Covenant  to  reneu  leate. — With- 
out an  express  covenant  requiring  him  to  do  so,  a 
lessor  is  not  bound  to  renew  a  lease  unless  he  has  by 
his  actions  induced  the  lessor  to  make  improve- 
ment upon  the  land,  in  which  case  equity  will  inter- 
fere and  prevent  his  working  a  hardship  upon  the 
lessee  by  terminating  the  lease.49  A  covenant  for 
the  renewal  of  the  lease,  to  be  valid  and  binding, 
must  be  reasonably  definite  and  certain  both  as  to 
the  term  of  the  lease  and  the  amount  of  the  rent  to 
be  paid.43  Thus,  where  a  bill  was  filed  of  the  writ- 
ten agreement  which  did  not  specify  the  terms  the 
bill  was  dismissed  ;**  and  where  the  agreement  in  a 


39  Hexter  v.  Knox,  63  N.  Y.  561.  See  Cowell  v. 
Lumley,  39  Cal.  151;  S.  C,  3  Am.  Kep.  430;  Van 
Every  v.  Ogg,  59  Cal.  56 ;  Wall  v.  Hinds,  70  Mass. 
256;  S.  C,  64  Am.  Dec.  64;  Welles  v.  Castele,  69 
Mass.  325 ;  Garnhart  v.  Finney,  40  Mo.  449 ;  S.  C, 
93  Am.  Dec.  803;  Hopkins  v.  Oilman,  33  Mass.  476 ; 
Greason  v.  Keteltas,  17  N.  Y.  491;  Tibbetts  v. 
Percy,  34  Barb.  39;  Spickles  v.  Sax,  1  E.  D.  Smith, 
353;  Tscherder  v.  Biddle,  4  Dill.  C.  C.  55;  S.  C,  5 
Am.  L.  Rec.  689;  4  Cent.  L.  J.  828. 

40  Ward  v.  Kellsey,  80  N.  Y.  80;  S.  C,  97  Am. 
Dec.  773;  Meyers  v.  Burns,  36  N.  Y.  269. 

41  Loader  v.  Kemp,  2  Car.  &  P.  875;  8.  O,  12 
Eng.  C.  L.  635. 

"See  Robertson  v.  St.  John,  2   Bro.    Ch.    140; 
Pilling  v.  Armitage,  12  Ves.  78;  S.  C,  18  Rev.  Rep. 
295;  Ramsden  v.  Dyson,  L.  R.,  1  H.  L.  139;  8.  C. 
12  Jur.  (N.  8.)  506. 

43  Pray  v.  Clark,  113  Mass.  283;  Cunningham  v. 
Pattee,  99  id.  248;  Brown  v.  Parson,  22  Mich.  24; 
Amst.  v.  Alexander,  44  Mo.  25 ;  Norton  v.  Snyder, 
2  Hun,  82;  Abeel  v.  Radcliff,  18  Johns.  897;  8.  C, 
7  Am.  Dec.  377. 

44  Abeel  v.  Radcliff,  13  Johns.  397;  S.  O,  7  Am. 
Dec.  377;  Seagood  v.  Meale,  1  Pres.  Ch.  560.  The 
same  doctrine  is  found  in  a  great  variety  of  cases, 
as  well  at  law  as  in  equity.     Bailey   v.  Ogden,  3 
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lease  to  renew  it  at  its  expiration  stipulates  for 
"rent,  to  be  proportioned  to  the  valuation  of  said 
premises  at  said  terms,"  but  contained  no  provision 
for  determining  that  valuation,  and  was  held  too 
vague  to  be  held  in  equity.4*  So,  also,  a  covenant 
in  a  lease  to  renew  upon  such  terms  as  may  be  agreed 
upon  is  void  for  uncertainty.4*  A  covenant  that  the 
lessee  shall  have  the  refusal  of  the  premises,  at  the 
expiration  of  the  lease,  for  a  specified  term,  is  a 
covenant  to  renew,  for  the  same  rent,  for  such 
term;  and  the  lessor  is  bound  to  renew  wherever 
the  lessee  makes  his  election;4'  but  it  is  not  an 
agreement  to  continue  the  former  lease  upon  the 
same  terms.48  A  simple  covenant  to  renew  a  lease 
implies  the  renewal  for  the  same  term  at  the  same 
rate  of  rent,49  because  the  word  "  renew,"  ex  vi  ter- 
mini, imports  the  giving  a  new  lease  like  the  old 
one,  with  the  same  terms  and  stipulations,  at  the 
same  rent,  and  with  all  the  essential  covenants." 
Some  of  the  cases,  however,  held  that  in  order  to 
comply  with  the  covenant  to  renew,  it  is  not  neces- 
sary that  the  new  lease  shall  contain  a  similar  cove- 
nant of  renewal,"  even  in  those  cases  where  the 


Johns.  399;  S.  C,  8  Am.  Dec.  509;  Clark  v.  Wright 
1  Atk.  12;  Tawney  v.  Crowther,  8  Bro.  C.  0.  818; 
Boydell  v.  Drummond,  11  East,  142;  S.  C,  10  Rev. 
Rep.  450 ;  Symondson  v.  Tweed,  Gilb.  Eq.  Cas.  35 ; 
S.  C,  1  Pre.  Chan.  374;  Bromley  v.  Jeffries,  2  Vern. 
415;  Underwood  v.  Hitchcox,  1  Ves.  Sr.  279. 

48  Pray  v.  Clark,  113  Mass.  283. 

4,Whitlock  v.  Duffield,  2  Hoff.  Ch.  110;  Tracy  v. 
Albany  Exchange  Co.,  7  N.  T.  474;  S.  C,  57  Am. 
Dec.  538;  Western  Transportation  Co.  v.  Lansing, 
49  N.  Y.  505 ;  Rutgers  v.  Huuter,  6  Johns.  Ch.  215. 

41  Tracey  v.  Albany  Exchange  Co.,  7  N.  Y.  472 ; 
S.  C,  57  Am.  Dec.  538. 

48  Whitlock  v.  Duffield,  1  Hoff.  Ch.  110.  See 
Reed  v.  Campbell,  43  N.  J.  Eq.  407;  S.  C,  4  Atl. 
Rep.  438;  3  Cent.  Rep.  377;  Domestic  Tel.  & 
Tel.  Co.  v.  Metropolian  Tel.  &  Tel.  Co.,  39  N.  J. 
Eq.  160;  S.  C,  on  appeal,  40  id.  287. 

49  Cunningham  v.  Pattee,  99  Mass.  252;  Western 
Transportation  Co.  v.  Lansing,  49  N.  Y.  499,  503; 
Tracy  v.  Albany  Exchange  Co.,  7  id.  474;  S.  C,  57 
Am.  Dec.  538. 

*°  Cunningham  v.  Pattee,  99  Mass.  248,  252; 
Brown  v.  Parsons,  22  Mich.  24;  Tracy  v.  Albany 
Exchange  Co.,  7  N.  Y.  472;  S.  C,  57  Am.  Dec.  588. 
See  Kelso  v.  Kelly,  1  Daly,  428;  Willis  v.  Astor,  4 
Edw.  Ch.  594 ;  Whitlock  v.  Duffield,  1  Hoff.  Ch. 
110;  Rutgers  v.  Hunter,  6  Johns.  Ch.  215;  Piggot 
v.  Mason,  1  Paige  Ch.  412;  Carr  v.  Ellison,  20 
Wend.  178 ;  Bickards  v.  Rickards,  2  Young  &  Col. 
Ch.  427,428;  Price  v.  Assheton,  1  Young  &  Col. 
Exch.  82. 

*'  See  Abeel  v.  Radcliffe,  18  Johns.  297;  8.  0„  7 
Am.  Dec.  377;   Piggot  v.  Mason,  1  Paige  Ch.  412. 


stipulation  is  to  "renew  under  the  same  cove- 
nants." "  The  courts  lean  against  such  a  construc- 
tion of  the  covenant  as  will  tend  to  perpetuity,  and 
consequently  will  not  specifically  enforce  a  second 
renewal  of  the  lease,  with  similar  covenants;88  con- 
sequently a  covenant  for  the  renewal  of  a  lease  at 
the  pleasure  of  the  lessee  will  be  held  to  imply  one 
renewal  on  the  same  terms  as  the  old  lease.84  Cove- 
nants for  a  perpetual  renewal  are  not  favored  in  law 
for  the  reason  that  they  tend  to  create  perpetui- 
ties;68 yet  where  the  validity  is  recognized,  they 
will  be  specifically  enforced,  where  clearly  ex- 
pressed.88 In  the  case  of  Tscheider  v.  Biddle84  a 
lease  of  certain  real  property  in  St.  Louis  was  made 
for  ten  years,  with  a  covenant  by  the  lessor  for  pe- 
riodical renewals  extending  through  terms  aggre- 
gating a  period  of  500  years.  The  amount  of  the 
rental  at  the  end  of  each  ten  years  was  to  be  ascer- 
tained by  assessors,  to  be  appointed  by  thejparties. 
The  lessor  fraudulently  sought  to  evade  the  provi- 
sions of  the  lease  in  respect  to  renewal.  The  lessee, 
on  the  faith  of  the  covenant  for  renewal,  had  ex- 
pended $113,000  in  buildings  on  the  demised  prem- 
ises. The  lessor  sued  the  lessee  at  law  for  use 
and  occupation,  whereupon  the  lessee  filed  this  bill 
in  equity  to  stay  the  action  at  law  until  the  lessor 
appointed  an  assessor,  as  required  by  the  lease.  The 
court  held  that  a  general  demurrer  to  the  bill 
should  be  disallowed ;  and  the  lessee,  being  willing 
to  comply  with  the  lease  as  to  renewal,  the  court 
entered  an  order  staying  the  proceedings  at  law 
until  the  lessor  should  appoint  an  impartial  assessor 
to  make  the  valuation,  reserving  the  right  to  dis- 
cbarge or  modify  the  order  as  justice  might  require. 
But  a  covenant  in  a  lease  to  renew  will  not  be  held 
to  imply  another  lease  unless  such  purpose  is  clearly 
expressed.8' 

"Carr  v.  Ellison,  20  Wend.  178.  See  Tracy  v. 
Albany  Exchange  Co.,  7  N.  Y.  472;  S.  C,  57  Am. 
Dec.  588. 

88  Carr  v.  Ellison,  20  Wend.  178.  See  Rutgers  v. 
Hunter,  6  Johns.  Ch.  215 ;  Piggot  v.  Mason,  1  Paige 
Ch.  412;  Trutton  v.  Foote,  2  Bro.  Ch.  636. 

84  See  Piggot  v.  Mason,  1  Paige  Ch.  (N.  Y.)  412; 
Carr  v.  Ellison,  20  Wend.  178;  Creighton  v.  McKee, 
7  Phila.  324. 

88  See  Banker  v.  Braker,  »  Abb.  N.  C.  411;  Rut- 
gers v.  Hunter,  6  Johns.  Ch.  215;  Attorney-General 
v.  Brooks,  18  Ves.  826 ;  Burynham  v.  Grey  Hospital, 
3  id.  295. 

88  See  Whitlock  v.  Duffield,  1  Hoffm.  Oh.  (N.  Y.) 
110;  Blackmore  v.  Bordman,  28  Mo.  420;  Willan  v. 
Willan,  16  Ves.  84. 

**»  4  Dill.  C.  C.  55;  S.  C,  5  Am.  L.  Rec.  689;  4 
Cent.  L.  J.  822. 

81  Rugters  v.  Hunter,  6  Johns.  Ch.  215.  See  Willis 
v.  Astor,  4  Edw.  Ch.  594;  Whitlock  v.  Duffield,  1 
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A  renewed  lease  is  regarded  as  a  mere  continu- 
ance of  the  original  lease  in  equity  for  the  protec- 
tion of  those  who  are  interested,  subject  to  the  ad- 
ditional charges  of  the  renewal,  where  such  renewal 
is  obtained  from  the  circumstance  of  being  in  pos- 
session under  the  original  lease,  or  from  having  a 
particular  interest  in  it;  consequently  the  privilege 
of  a  renewal  is  a  vendible  interest  in  such  cases,  so 
far  as  third  persons  are  concerned." 

It  is  said  in  Phyfe  v.  Wardell  (sttpra)  that, 
although  as  between  landlord  and  tenant,  the  com- 
plainant had  no  legal  or  equitable  right  to  a  renewal, 
as  it  depended  upon  the  mere  volition  of  his  land- 
lord, yet,  in  regard  to  third  persons,  he  had  an  in- 
terest which  a  court  of  equity  recognizes  as  a.  valu- 
able and  vendible  interest.  The  rule  on  this  subject 
is,  that  if  a  person  who  has  a  particular  or  special 
interest  in  a  lease,  obtains  a  renewal  thereof  from 
the  circumstance  of  his  being  in  possession  as  ten- 
ant, or  from  having  such  particular  interest,  the  re- 
newed lease  is  in  equity  considered  as  a  mere  con- 
tinuance of  the  original  lease,  subject  to  the 
additional  charges  upon  the  renewal,  for  the  pur- 
pose of  protecting  the  equitable  rights  of  all  parties 
who  had  any  interest,  either  legal  or  equitable,  in 
the  old  lease.  This  is  particularly  so  in  the  case  of 
church  leases,  leases  from  trustees  of  charities,  or 
from  other  persons  where  there  is  but  a  slight 
probability  of  the  renewal  being  refused,  if  the  ten- 
ant consents  to  pay  the  renewal  fine,  or  the  increased 
rent  which  the  landlord  may  think  proper  to  re- 
quire. 

The  first  case  on  this  subject  is  Holt  v.  Holt," 
where  the  executor,  having  given  security  for  the 
payment  of  the  legacies,  took  the  leasehold  estate 
to  himself.  He  afterward  obtained  a  renewal  of  the 
lease  upon  the  payment  of  a  fine,  and  built  houses 
upon  the  premises  as  his  own;  and  Lord  Keeper 
Bridgemnn,  assisted  by  Justices  Twisden  and  Wilde 
and  Barons  Raynesford  and  Wydham,  decreed  that 
the  legatees  should  have  the  renewed  lease  as  part 
of  the  estate  of  the  executor,  they  paying  the  fine 
upon  the  renewal  and  the  charges  of  the  improve- 
ments. The  decision  in  that  case  was  not  founded 
upon  any  breach  of  trust  on  the  part  of  the  execu- 
tor, for  he  had  every  reason  to  suppose  himself  en- 

Hoffra.  Ch.  110;  Piggot  v.  Mason,  1  Paige  Ch.  412; 
Can-  v.  Ellison,  20  Wend.  173;  Orton  v.  Noonan, 
27   Wis.  279.     Compare  Noonan  v.  Orton,  id.  811. 

"Phyfe  v.  Wardell,  5  Paige  Ch.  268;  S.  C,  28 
Am.  Dec.  430.  See  Mitchel  v.  Reed,  61  N.  Y.  180, 
136;  S.  C,  19  Am.  Rep.  252;  Hasbrook  v.  Paddock, 
1  Barb.  639 ;  Bennett  v.  Van  8yckel,  4  Duer,  472 ; 
Gibbes  v.  Jenkins,  3  Sandf.  Ch.  134 ;  Davis  v.  Gray, 
88  U.  S.  227 ;  bk.  21  (L.  ed.)  447. 

M 1  Cas.  in  Oh.  190. 


titled  beneficially  to  the  leasehold  premises.  The 
other  property,  upon  which  the  legacies  were  also 
chargeable,  was  ample  at  the  time;  but  a  part  was 
destroyed  by  the  fire  of  London,  and  the  residue, 
being  held  by  a  title  derived  under  the  Common- 
wealth, was  lost  by  the  restoration  of  Charles  II. 
So  in  the  case  of  Palmer  v.  Young,80  which  came 
before  Lord  Guilford  fourteen  years  afterward, 
where  a  church  lease  had  been  granted  to  three  per- 
sons, and  one  of  them  afterward  obtained  a  renewal 
in  bis  own  name,  it  was  decreed  that  he  should  hold 
it  in  trust  for  the  benefit  of  all.  These  decisions 
were  followed  by  Lord  King  in  Keech  v.  Sandford,6' 
about  forty  years  afterward,  and  in  Witter  v.  Wit- 
ter" in  1780. 

In  the  first  case  a  lease  of  the  profits  of  the  Rum- 
ford  market  was  devised  to  a  trustee  for  the  benefit 
of  an  infant.  The  term  being  about  tjo  expire,  the 
trustee  applied  to  the  lessor  for  a  renewal,  for  the 
benefit  of  his  eatui  que  tru$t.  But  the  trustee  re- 
fused to  renew,  on  the  ground  that,  from  the  na- 
ture of  the  property,  he  could  have  no  remedy  by 
distress ;  and  the  infant  being  incapable  of  securing 
the  rent  by  covenant,  the  trustee  thereupon  took  a 
lease  to  himself.  And  upon  a  bill  filed  by  the  in- 
fant for  an  assignment  of  the  new  lease,  and  for  an 
account  of  the  profits,  although  there  was  clear 
proof  of  the  refusal  to  renew  for  the  benefit  of  the 
infant,  it  was  decreed  that  the  lease  should  be  as- 
signed to  the  infant;  that  the  trustee  should  be  in- 
demnified against  the  covenants  contained  in  the 
lease,  and  should  account  for  the  rents  and  profits 
subsequent  to  the  renewal.  In  the  last  case  the  ex- 
executor,  who  held  a  lease  in  trust  for  an  infant, 
for  a  term  of  years  determinable  on  lives,  being  un- 
able to  obtain  a  renewal  for  a  term,  took  anew  lease 
in  trust  for  lives  absolutely,  which  was  a  descend- 
ible interest,  and  would  not  at  law  go  to  the  per- 
sonal representative.  And  the  infant,  having  died 
under  age,  but  after  he  was  old  enough  to  have  dis- 
posed of  his  interest  by  will,  if  the  change  in  the 
lease  had  not  been  made,  it  was  decreed  that  his 
interest  in  the  renewed  lease,  coming  in  the  place  of 
the  original  lease,  should  be  distributed  as  personal 
estate. 

The  case  of  Mason  v.  Day"  and  Pierson  v.  Shore,*4 
although  they  apparently  conflict  with  the  other  de- 
cisions, do  not  conflict  with  them  in  point  of  fact. 
The  rule  is,  not  that  that  renewed  lease  is  to  be  con- 
sidered as  a  continuation  of  the  old  lease  for  every 
purpose,  but  only  so  far  as  concerns  the  legal  and 
equitable  rights  of  those  who  had  an  interest  in  the 


«•  1  Vern.  276. 
•'  1  Sel.  Cas.  in  Ch.  61. 
•»  8  P.  Wms.  99. 
M  1  Prec.  in  Ch.  319. 

Ml  Atk..480. 
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old  lease.  And  the  two  last-mentioned  cases  only 
decided  that  the  heirs  at  law  who  had  no  interest 
in  the  original  lease,  must  take  according  to  the 
new  lease.  In  the  recent  report  of  the  case  of  Pier- 
son  v.  Shore,  taken  from  the  note-book  of  Lord 
Hardwicke,"  the  distinction  between  that  case  and 
the  case  of  Witter  v.  Witter*8  is  fully  explained. 
This  is  on  the  general  principle  that  interests  in  real 
estate,  purely  contingent,  may  be  subject  of  con- 
tract and  equitable  cognizance."  A  decree  for  a 
specific  enforcement  of  a  covenant  to  renew  a  lease 
will  not  be  entered  where  the  lessee  is  insolvent,"  is 
guilty  of  fraud,  misrepresentation,  waste  or  breach 
of  covenant,"  or  is  chargeable  with  laches  in  de- 
manding a  renewal,'0  though  mere  non-payment  of 
rent  is  no  cause  for  not  renewing  where  the  covenant 
is  independent.11  The  measure  of  damages  for  breach 
of  covenant  to  renew  a  lease  is  the  value  of  the 
thing  lost." 

«•  1  West  711. 

"  8  P.  Wms.  99. 

"  Seymour  v.  Freer,  75  U.  S.  802,  21-1 ;  bk.  19  (L. 
ed.j  206,  310.  Citing  Armour  v.  Alexander,  10 
Paige  Ch.  571;  Phyfe  v.  Wardell,  5  id.  268;  8.  0., 
28  Am.  Dec.  480. 

"Buckland  v.  Hall,  8  Ves.  92;  S.  C,  7  Rev. 
Rep.  1. 

"Behrman  v.  Barto,  54  Cal.  131;  Bendred  v. 
Grifligh,  1  Bro.  P.  C.  314;  Hill  v.  Barclay,  18  Ves. 
63;  S.  C,  11  Rev.  Rep.  147;  Barrow  v.  Isaacs,  1  Q. 

B.  417;  S.  C,  60  L.  Q.  B.  179;  64  L.  T.  686.  In 
Hill  v.  Barclay  (supra),  the  court  say  that  relief 
against  forfeiture  of  a  lease  for  breach  of  covenant 
is  not  extended  beyond  the  case  of  payment  of 
money,  as  in  the  instance  of  rent,  to  the  other  cove- 
nants, as  to  repair. 

™  Renound  v.  Daskam,   34  Conn.  516 ;  Talley  v. 
Giles,  29  Ind.  114;  Banks  v.  Haskie,  45  Md.  207. 
"  Tracy  v.  Albany  Exchange  Co.,  7  N.  T.  472;  S. 

C,  57  Am.  Dec.  538. 

11  Kidd  v.  McCormick,  88  N.  Y.  891,  397.  See 
Tracy  v.  Albany  Exchange  Co.,  7  N.  Y.  472;  S.  C, 
57  Am.  Dec.  538 ;  Haliaday  v.  Marshall,  7  Johns. 
211;  Robinson  v.  Harman,  1  Exch.  850;  Evelyn  v. 
Raddish,  Holt.  548;  S.  C,  8  Eng.  C.  L.  215;  7 
Taunt.  411 ;  2  Eng.  C.  L.  423.  In  Mack  v.  Patchin, 
42  N.  Y.  167,  172,  Chief  Justice  Earl  says  that  in 
this  case  the  lessor  is  liable  to  the  lessee  for  the  loss 
of  the  bargain,  under  rules  analogous  to  those  pay- 
able in  the  lease  of  personal  property.  Citing  Bush 
v.  Cole,  28  N.  Y.  261;  S.  C,  84  Am.  Dec.  343; 
Grant  v.  Tallman,  20  N.  Y.  191 ;  Conger  v.  Weaver, 
id.  140;  S.  C,  65  Am.  Dec.  528;  Tracy  v.  Albany 
Exchange  Co.,  7  N.  Y.  472;  S.  C,  57  Am.  Dec.  588; 
Brinckerhoff  v.  Phelpbs,  24  Barb.  100;  Chatterton 
v.  Fox,  5  Duer,  64;  Deane  v.  Roesler,  1  Hilt.  420; 


§  7.  Same — Same — Covenant  against  incumbrance*. 
— One  of  the  usual  and  important  covenants,  espe- 
cially in  long  term  and  perpetual  leases,  is  a  cove- 
nant against  incumbrances.  The  object  of  this  cove- 
nant is  to  secure  against  those  rights  to  or  interests 
in  the  latid  granted  which  may  submit  in  a  third 
person  at  the  time  of  the  demise,  to  the  diminution 
of  the  value  of  the  estate.1*  On  general  principle, 
every  right  to  or  interest  in  the  land  granted,  to  the 
diminution  of  the  value  of  the  land,  but  consistent 
with  the  passing  of  the  estate  granted  and  existing 
at  the  time  of  the  demise,  must  be  deemed  in  law 
an  incumbrance.14  A  covenant  against  incum- 
brances does  not,  as  a  general  rule,  run  with  the 
land,  for  the  reason  that  if  there  be  an  incumbrance 
the  covenant  is  broken  as  soon  as  made.1* 

Driggs  v.  Dwight,  17  Wend.  71 ;  S.  C,  31  Am.  Dec. 
283;  Lock  v.  Turze,  L.  R.,  1  C.  P.  441;  Engle  v. 
Fitch,  L.  R.,  3  Q.  B.  314. 

13  Carey  v.  Daniels,  49  Mass.  466,  482;  Prescott  v. 
Trueman,  4  id.  627,  629;  S.  C,  3  Am.  Dec.  246; 
Chapman  v.  Kendall,  7  Neb.  399. 

14  See  Bronson  v.  Coffin.  108  Mass.  175,  180;  S. 
C,  11  Am.  Rep.  335;  affirmed  118  Mass.  1581; 
Schearer  v.  Ranger,  89  id.  447,  448;  Prescott  v. 
Trueman,  4  id.  627,  629;  8.  C,  3  Am.  Dec.  246.  A 
paramount  .right  to  the  lands  in  the  heirs  of  the 
grantee,  at  the  time  of  the  grant  is  an  incumbrance 
on  the  land  granted,  although  perhaps  it  may  never 
be  enforced  against  the  grantee.  Bronson  v.  Coffin, 
108  Mass.  175,  180;  S.  C,  11  Am.  Rep.  335;  af- 
firmed 118  Mass.  158;  Schearer  v.  Ranger,  39  id. 
447,  448;  Prescott  v.  Trueman,  4  id.  627,  629;  S. 
C,  3  Am.  Dec,  246.  An  inchoate  right  of  dower 
is  an  existing  incumbrance  on  the  land,  within  the 
meaning  of  a  covenant  against  incumbrance. 
Schearer  v.  Ranger,  39  Mass.  447,  448;  Porter  v. 
Noyes,  2  Me.  27;  S.  C,  11  Am.  Dec.  30;  Jones  v. 
Gardiner,  10  Johns.  266.  See  Harrington  v.  Mur- 
phy, 109  Mass.  299;  Bigelow  v.  Hubbard,  97  id. 
195,  198;  Powell  v.  Monsou  &  Brimfield  Manuf. 
Co.,  3  Mas.  C.  C.  347;  S.  C,  Fed.  Cas.  No.  11,857; 
Jackson  v.  Farmers'  Mutual  Fire  Insurance  Com- 
pany, 71  Mass.  52,  56 ;  Jenks  v.  Ward,  45  id.  404, 
412. 

16  Clark  v.  Swift,  44  Mass.  390,  392.  See  Mitchell 
v.  Warner,  5  Conn.  497;  Fogg  v.  Price,  145  Mass. 
513,  516;  Carter  v.  Peak,  138  id.  439,  440;  Harring- 
ton v.  Murphy,  109  id.  899;  Bronson  v.  Coffin,  108 
id.  174,  188;  S.  0.,  11  Am.  Rep.  335;  affirmed  118 
Mass.  158;  Thayer  v.  Clemence,  89  id.  493,  494; 
Prescott  v.  Trueman,  4  id.  627,  689;  S.  0.,  8  Am. 
Dec.  246;  Garrison  v.  Sandford,  12  N.  J.  L.  261; 
Chapman  v.  Holmes,  10  id.  20;  Kane  v.  Sanger,  14 
Johns.  89;  Hamilton  v.  Wilson,  4  id.  72;  Greenby 
v.  Wilcocks,  2  id.  1 ;  Cathcart  v.  Bowson,  5  Penn. 
St.  317;  Garfield  v.  Williams,  2  Vt.  387. 
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§  8.  Same — Same — Same —  When  covenant  w  broken 
— Damage*  for  breath. — A  covenant  against  incum- 
brance is  broken  by  the  existence  of  any  charge 
constituting  a  lien  upon  the  estate,  and  enforceable 
against  it,"  such  as  an  attachment  upon  the  land,11 
a  judgment  lien,18  a  right  of  dower,"  ^although 
merely  inchoate,80  a  lien  for  taxes,8'  an  outstanding 

18  Holman  v.  Creagmiles,  14  Ind.  177. 

"Kelsey  v.  Reiner,  43  Conn.  129;  S.  C,  21  Am. 
Rep.  688;  Norton  v.  Babcock,  43  Mass.  510;  Harlow 
t.  Thomas,  32  id.  69.  In  the  case  of  Norton  v. 
Babcock,  43  Mass.  510,  the  court  held  that  a  second 
attachment  of  a  debtor's  right,  title  and  interest  in 
land,  is  an  attachment  of  his  right  of  redeeming  it 
from  the  first  attaching  creditor  to  whom  it  may 
afterward  be  set  off  on  execution,  and  is  an  incum- 
brance on  the  land  from  the  time  it  is  made.  See 
Gardner  v.  Barnes,  106  Mass.  S05;  Sanborn  v. 
Ohamberlin,  101  id.  409. 

18  Smith  v.  McCampbell,  1  Blackf.  100 ;  Jenkins 
v.  Hopkins,  25  Mass.  346.  See  Halman  v.  Creag- 
miles, 14  Ind.  177;  Hall  v.  Dean,  18  Johns.  105. 

"Runnels  v.  Webber,  59  Me.  488;  Harrington  v. 
Murphy,  109  Mass.  299;  Bigelow  y.  Hubbard,  97  id. 
195 ;  Jones  v.  Gardner,  10  Johns.  267. 

•*  Runnels  v.  Webber,  59  Me.  488 ;  Given  v.  Marr, 
28  id.  212;  Porter  v.  Noyes,  2  id.  22;  S.  C,  11  Am. 
Dec.  30;  Harrington  v.  Murphy,  109  Mass.  299; 
Bigelow  v.  Hubbard,  97  id.  195;  Jenks  y.  Ward,  45 
id.  412;  Shearer  v.  Ranger,  39  id.  447;  Greenwood 
v.  Ligon,  18  Miss.  615;  8.  C,  48  Am.  Dec.  775; 
Henderson  v.  Henderson,  13  Mo.  152;  Russ  v.  Perry, 
49  N.  H.  550;  Fletcher  v.  State  Bank,  37  id.  379; 
Pitts  t.  Hoytt,  17  id.  530 ;  Heimburg  v.  Ismay,  85 
N.  T.  Sup.  Ct.  35;  Holmes  v.  Holmes,  12  Barb.  137; 
Bitner  v.  Brough,  11  Penn.  St.  127.  A  dictum  of 
Justice  Story,  in  Powell  v.  Monson  &  Brimfield 
Manuf.  Co.  (3  Mas.  C.  C.  355;  S.  C,  Fed.  Cas.  No. 
11357),  maintains  that  a  covenant  against  incum- 
brances is  not  broken  by  the  existence  of  an  incho- 
ate right  of  dower  in  the  premises.  He  says:  "A 
possibility  of  dower  is  not,  within  the  sense  of  the 
covenant,  an  incumbrance,  for  that  means  a  settled, 
fixed  incumbrance.  Upon  the  authority  of  this  dic- 
tum, the  Supreme  Court  of  Illinois,  in  the  case  of 
Bostwick  v.  Williams,  86  111.  65:  8.  C,  85  Am.  Dec. 
385),  expressly  adjudged  that  such  a  right  is  not  an 
incumbrance.  The  contrary  doctrine,  however,  as 
given  in  the  text,  is  now  well  settled.  Failure  of 
consideration,  it  would  seem,  that  a  purchaser  of 
land  who  had  accepted  a  deed  containing  a  cove- 
nant against  incumbrances,  cannot  set  up  an  exist- 
ing inchoate  right  of  dower  as  a  failure  of  conside- 
ration in  an  action  against  him  on  a  note  given  for 
the  purchase-money.  Smith  v.  Ackerman,  5  Blackf. 
542;  Whistler  v.  Hicks,  id.  100;  S.  C,  83  Am.  Dec. 
454;  Jones  v.  Gardner,  10  N.  Y.  265. 


life  estate  or  term  for  years, •"  an  outstanding  mort- 
gage or  deed  of  trust  in  the  nature  of  a  mortgage,83 
where  it  is  other  than  such  as  the  lessee  is  bound  to 
pay,84  and  an  outstanding  paramount  title.85  Where 
the  incumbrance  on  the  land  is  a  paramount  title, 
such  as  the  right  of  redemption,  which  exposes  the 
grantee  to  a  loss  of  his  whole  estate  by  eviction,  the 
general  rule  is  that  the  lessee  will  be  entitled  to  re- 
cover from  the  lessor  the  sum  which  he  fairly  pays 
to  extinguish  such  incumbrance,88  unless  that  sum 


81  See  Ghenney  v.  City  National  Bank,  77  111.  562; 
Richard  v.  Bent,  59  id.  38;  Curtis  v.  Deeriug,  13 
Me.  499;  Davis  v.  Bean,  114  Mass.  358;  Hill  v. 
Bacon,  110  id.  387,  388;  Cochran  v.  Guild,  106  id. 
29;  Long  v.  Moler,  5  Ohio  St.  271;  Mitchell  v. 
Pillsbury,  5  Wis.  407.  Whether  taxes  assessed  after 
a  conveyance,  but  on  a  list  existing  at  the  time 
thereof,  constitutes  an  incumbrance,  has  been  ques- 
tioned. See  Blossom  v.  Van  Court,  34  Mo.  394; 
Rundell  v.  Lakey,  40  N.  Y.  518;  Pierce  v.  Brew,  48 
Vt.  292.  In  Hill  v.  Bacon  (110  Mass.  387)  the 
grantor  of  a  deed  with  covenant  of  warranty,  dated 
April  80,  was  in  possession  of  the  land  conveyed 
till  1  o'clock  in  the  afternoon  of  May  1,  when  he 
executed  and  delivered  the  deed,  and  the  grantee 
immediately  took  possession.  The  tax  on  the  land 
for  the  year  beginning  May  1  was  assessed  on  the 
grantor,  who  did  not  pay  it,  and  the  land  was  sold 
for  such  non-payment.  The  court  held  that  there 
was  a  breach  of  the  covenant. 

85  Van  Wagner  v.  Van  Nostrand,  14  Iowa,  422; 
Grice  v.  Scarborough,  2  Speers  L.  649. 

88  Brooks  v.  Moody,  25  Ark.  452;  Bean  v.  Mayo, 
45  Me.  94.  In  Illinois  it  is  said  to  be  otherwise  as 
to  an  equitable  claim  to  land.  Marple  v.  Scott,  4 
ni.  50. 

84 Freeman  v.  Foster,  55  Me.  508;  Einnear  v. 
Lowell,  34  id.  299;  Eastbrooke  ▼.  Smith,  72  Mass. 
572. 

88  Bronson  v.  Coffin,  108  Mass.  175,  180;  S.  C.  11 
Am.  Rep.  335;  Schearer  v.  Ranger,  39  Mass.  447, 
448;  Prescott  v.  Trueman,  4  id.  627;  8.  C,  8  Am. 
Dec.  246. 

"Norton  v.  Babcock,  43  Mass.  510.  See  Smith 
v.  Carney,  127  id.  179,  182;  Johnson  v.  Collins,  116 
id.  892,  394;  Harrington  v.  Murphy,  109  id.  830; 
Brooks  v.  Moody,  37  id.  476 ;  Harlow  v.  Thomas,  32 
id.  68;  Leffingwell  v.  Elliott,  27  id.  204;  Prescott 
v.  Trueman,  4  id.  627;  S.  C,  8  Am.  Dec.  246.  It 
is  said  in  Harring  v.  Murphy  (109  Mass.  800)  that  if 
the  grantee  extinguishes  a  paramount  right  at  a  fair 
and  reasonable  price,  he  may  recover  their  prices  in 
an  action  on  his  covenant.  The  court  say  in  Smith 
v.  Carney  (127  Mass.  179,  182),  that  the  amount 
which  the  lessee  may  recover  is  the  fair  and  reason- 
able amount  expended  in  good  faith.  Nominal  dam- 
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exceeds  the  whole  value  of  the  estate,  in  which  case 
the  measure  of  damages  is  the  true  value  of  the  es- 
tate only."  Where  the  paramount  title  has  not  been 
extinguished  by  payment  and  the  lessee  is  evicted, 
the  measure  of  damages  will  be  the  value  of  the  es- 
tate at  the  time  of  the  eviction,  including  therein 
the  value  of  the  improvements  which  the  evicted 
lessee  has  made  upon  the  land."8 

§  9.  Same — Same — Covenant  for  further  assurance. 
— Another  of  the  important  covenants  usually  intro- 
duced into  a  lease  for  years  is  a  covenant  for  fur- 
ther assurance,  in  which  the  covenantor  undertakes 
to  do  such  reasonable  acts,  in  addition  to  those  al- 
ready performed,  as  may  be  necessary  for  the  com- 
pletion of  the  transfer  made  or  intended  to  be  made 
at  the  requirement  of  the  covenantee.  This  cove- 
nant has  relation  both  to  the  title  of  the  lessor  and 
to  the  instrument  of  conveyance  to  the  lessee,  ope- 
rating as  well  to  secure  the  performance  of  all  acts 
for  supplying  any  defect  in  the  former  as  well  as  to 
remove  all  objections  to  the  sufficiency  and  security 
of  the  latter,8*  and  is  a  covenant  which  runs  with 
the  land.*0  When  such  a  covenant  is  inserted  in  a 
lease,  it  is  resorted  to  rather  as  a  means  of  en- 
forcing a  specific  performance  of  the  lessor's  agree- 
ment to  make  a  good  title,  than  as  a  ground  for  a 
suit  at  law  for  its  breach,  and  may  be  enforced 
either  by  a  bill  in  equity  for  specific  performance  or 
an  action  at  law  to  recover  damages  for  breach  of 
the  covenant.  This  is  a  covenant  seldom  found  in 
leases  in  this  country. 

Jambs  M.  Kerr. 

New  York. 


ages  will,  be  allowed  where  the  incumbrance  has 
worked  no  disturbance  and  has  not  been  extin- 
guished. Smith  v.  Carney,  127  Mass.  178,  182; 
Harrington  v.  Murphy,  109  id.  300 ;  Tufts  v.  Adams, 
25  id.  457;  Prescott  v.  Trueman,  4  id.  627;  8.  C, 
8  Am.  Dec.  246.  See  Briggs  v.  Morse,  42  Conn. 
260. 

81  Smith  v.  Carney,  127  Mass.  179,  182;  Johnson 
v.  Collins,  116  id.  892;  Harrington  v.  Murphy,  109 
id.  299;  Norton  v.  Babcock,  18  id.  510. 

"Croconi  v.  Rodden,  147  Mass.  164,  170.  See 
White  v.  Whitney,  44  id.  81,  89;  Norton  v.  Bab- 
cock, 43  id.  510,  518;  Gore  v.  Brazier,  3  id.  523, 
543.  Where  the  incumbrance  cannot  be  removed, 
the  measure  of  damages  is  a  just  compensation  for 
the  direct  injuries  resulting  from  it.  Harrington  v. 
Murphy,  109  Mass.  299,  300;  Wetherbee  v.  Bennett, 
84  id.  428;  Batchelder  v.  Sturgis,  57  id.  201 ;  Har- 
low v.  Thomas,  32  id.  66;  Chapel  v.  Bull,  17  id. 
213. 

M  Lamb  v.  Burbank,  1  Sawy.  C.  C.  227. 

•»  Colby  v.  Osgood,  29  Barb.  839. 


DEFENSES  TO  AN  ACTION  FOR  BREACH 
OF  PROMISE  OF  MARRIAGE. 

AN  interesting  question  was  mooted  some  time 
ago  in  an  action  for  breach  of  promise  of  mar- 
riage before  the  lord  chief  justice.    There  is  an  old 
plea  to  this  action,  which  is  duly  set  forth  in  Bul- 
len  and  Leake, ''  that  the  defendant  made  the  alleged 
promise  on  the  faith  and  under  the  belief  that  the 
plaintiff  had  always  been,  and  then  was,  a  chaste 
and  modest  woman,  whereas  the  plaintiff  had  not 
always  been,  nor  was  she  then,  a  chaste  and  modest 
woman,  which  the  defendant  first  discovered  after 
making  the  alleged  promise  and  before  the  alleged 
breach,  wherefore  the  defendant  then  refused  to 
marry  the  plaintiff,  which  is  the  alleged  breach." 
That  this  is  a  good  plea  is  beyond  all  question.  Bat 
Mr.  Cock,  Q.  C,  in  the  case  of  Goodwin  v.  To  well, 
wanted  Lord  Russell  to  take  a  new  departure  alto- 
gether.   He  desired  him  to  ask  the  jury  whether 
the  plaintiff  had  committed  conduct  of  a  certain 
kind  after  the  alleged  promise,  and  whether  it  was 
in  consequence  of  that  conduct  that  the  defendant 
refused  to  marry  the  plaintiff.  Lord  Russell  refused 
to  put  these  questions,  and  stated  that  the  authori- 
ties supported  him  in  putting  only  those  questions 
which  be  did  put — the  questions,in  fact,  which  would 
raise  the  issues  raised  by  the  plea  which  we  have 
quoted  above.     All  the  old  cases  seem  to  justify 
Lord  Russell.     See,  for  instance,  the  summing-up  of 
Chief  Justice  Abbott  in  Irving  v.  Greenwood,  1  C. 
&  K.  483,  in  1824,  and  cf.  Bench  v.  Merrick,  1  C. 
&  P.  850.     Bullen  and  Leake  give  us  no  precedent 
raising  any  such  issue  as  Mr.  Cock  suggests.     The 
theory  of  the  law  has  always  been  that  the  promisor 
in  such  cases  has  a  right  to  assume  the  woman  to 
bear  a  certain  character,  and  that  if  she  has  been 
guilty  at  any  time  of  conduct  of  the  opposite  de- 
scription, and  he  discovers  it  for  the  first  time  after 
making  the  promise,  then  he  has  a  good  defense  to 
the  action.     (See  Young  v.  Murphy,  3  Bing.  N.  C. 
54.)    But  if  he  knew  of  such  conduct  at  the  time 
when  he  made  the  promise,  he  has  no  defense  at  all. 
And  yet,  if  we  press  it  to  its  logical  conclusion,  this 
reasoning  will  produce  some  rather  monstrous  con- 
sequences.    Witness  the  following  illustration :   A. 
promises  that  within  a  year  he  will  marry  B.,  a 
woman  whom  we   will   suppose  to  be   thirty-five 
years  of  age.     He  knows  at  the  date  of  the  promise, 
from  her  confession,  that  she  was  once  guilty  of 
conduct  of  a  certain  kind  when  she  was  a  girl  of 
seventeen.     During  the  year — i. «.,  after  the  prom- 
ise and  before  the  breach — B.  openly  cohabits  with 
another  man,  and  for  this  reason  A.,  on  hearing  of 
her  conduct,  refuses  to  marry  her.     B.  brings  an  ac- 
tion for  breach  of  promise  of  marriage ;  has  A.  any 
defense?    Obviously  he  cannot  successfully  plead 
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in  the  form  which  we  have  quoted  from  Bullen  and 
Leake,  and  if  Lord  Russell  and  the  old  authorities 
are  right,  a  plea  that  subsequently  to  the  promise 
the  defendant  behaved  in  such  a  way  would  not 
avail  him.  The  only  suggestion  we  can  make  is 
that  he  might  win  on  his  traverse  of  the  statement 
which  the  plaintiff  must  make,  that  she  is  "  ready 
and  willing  "  to  perform  her  part  of  the  contract, 
on  the  ground  that,  under  the  circumstances,  she 
was  not  in  the  true  sense  "  ready;  "  but  this  would 
be  skating  on  very  thin  ice  indeed.  On  the  other 
band,  if  A.  has  no  defense,  we  get  a  very  peculiar 
result  of  law.  A.  is  positively  in  a  worse  position, 
and,  in  one  sense,  more  tightly  bound  than  if  he  had 
actually  married  B.  For  in  that  case  he  might  have 
his  remedy  from  Sir  Francis  Jeune.  But  in  the  case 
supposed,  however  badly  a  woman  has  behaved,  she 
can  make  the  man  marry  her  on  pain  of  paying 
damages;  and  might  even  in  some  cases  have  to 
bear  additional  burdens  by  reason  of  her  miscon- 
duct. It  cannot,  however,  be  denied  that  the  con- 
trary view  of  the  law  has  its  own  drawbacks,  besides 
being  without  any  support  from  authority.  In  Good- 
win v.Towell  the  defendant  got  his  verdict  as  it  was, 
and  did  not  need  this  defense,  so  that  the  Court  of 
Appeal  had  not  yet  had  any  opportunity  of  dealing 
with  this  perplexing  question.  We  think  that  the 
point  is  new,  but  anticipate  that  before  very  long 
some  case  will  be  heard  in  which  it  will  be  worth 
the  while  of  the  parties  to  argue  it.  If  the  matter 
did  not  bristle  with  sufficient  difficulties  already,  we 
could  put  some  cases  in  which  the  man  is  plaintiff — 
it  is  not  an  action  often  brought,  but  possibly  when 
"women's  rights"  have  wrought  a  revolution.it 
may  become  more  frequent — cases  which  would  puz- 
zle the  pleader  not  a  little,  and  which  would,  we 
think,  be  well  worthy  the  consideration  of  the  court. 
Meanwhile  there  are  six  pleas,  and  six  only,  which 
are  recognized  by  authority  as  answers  to  an  action 
for  breach  of  promise  of  marriage.  These  are :  (1) 
The  general  issue;  (2)  that  the  time  for  the  marriage 
had  not  elapsed;  (8)  that  the  plaintiff  and  defend- 
ant mutually  rescinded  the  contract;  (4)  that  the 
plaintiff  exonerated  the  defendant  from  the  prom- 
ise; (5)  that  at  the  time  of  making  the  promise  the 
defendant  was  married,  as  the  plaintiff  then  knew; 
and  (6)  the  plea  which  we  quoted  at  the  commence- 
ment of  this  article. — Law  Journal. 


SOMETHING  ABOUT  THE  LAW  SCHOOLS 
OF  THIS  COUNTRY. 

U  k  BOVE  all  others,"  said  the  late  David  Dudley 
J\.  Field,  speaking  of  the  law,  "  this  science, 
so  vast,  so  comprehensive  and  varied  in  its  details, 
needs  to  be  served  with  all  the  aid  which  institu- 
tions, professors  and  libraries  can  furnish."     To 


that  view  the  country  is  slowly  coming.  So  it  has 
happened  that  there  are  seventy-two  law  schools  in 
the  United  States,  and  that  all  but  seven  of  them 
are  connected  with  the  universities.  New  York  city 
leads,  with  four  schools,  and  nearly  1,200  students. 
Chicago  is  next,  with  three  schools  and  almost  800 
students.  Washington  is  third,  with  four  schools 
and  more  than  700  pupils,  and  Ann  Arbor  is  fourth, 
with  one  school  and  more  than  600  students. 
Twenty  years  ago  the  number  of  students  in 
the  law  schools  in  this  country  was  less  than 
2,000.  To-day  it  is  nearly  8,000.  The  increase  in  the 
schools  themselves  was  never  so  rapid  as  it  is  at 
present.  But  while  it  carries  with  it  an  improve- 
ment in  existing  conditions  and  facilities,  it  is  far 
from  realizing  the  standards  which  the  best  inter- 
ests of  the  profession  require.  In  Europe  young 
men,  in  order  to  be  lawyers,  must  have  collegiate 
educations.  In  this  country  only  a  small  proportion 
of  the  men  who  become  lawyers  have  been  liberally 
educated.  And  yet  with  this  lack  of  training  some 
of  the  men  become  lawyers  with  less  than  a  year  of 
law-school  study.  The  schools  vary  almost  as  much 
as  the  old  standard  of  admission  to  the  bar.  The 
course  in  the  best  class  of  schools  is  three  years,  but 
in  the  large  majority  it  is  only  two  years.  In  Geor- 
gia there  is  a  college  which  graduates  full-fledged 
lawyers  from  the  raw  material  in  forty  weeks.  And 
some  of  the  schools  give  only  six  hours  a  week  to  the 
study  of  law. — Review  of  Reviews. 


THE  UNITED  STATES  SUPREME  COURT. 

H  T  AM  a  lawyer  from  a  Western  city  in  Washing- 
1  ton  on  business,"  said  Mr.  Alfred  Fremont 
at  the  Ebbitt  House.  "I  have  seen  the  sights  on 
other  visits,  and  find  myself  with  an  idle  afternoon. 
I  recall  that  the  Supreme  Court  is  in  session,  the 
most  august  judicial  tribunal  in  the  republic,  whose 
members  are  the  very  embodiment  of  the  majesty 
and  dignity  of  the  law.  I  conclude  to  go  there  with 
a  reverent  feeling,  hoping  for  a  baptism  of  the 
spirit  which  will  inspire  me  to  better  efforts  in  my 
profession.  I  enter  the  chamber  with  muffled  tread. 
There  sit  their  judicial  majesties  in  awful  array,  in 
their  great  high-backed,  padded  chairs,  and  most 
of  them  apparently  asleep.  But  I  reflect  that  such 
a  position,  with  closed  eyelids  is  conducive  to  ab- 
stract attention  and  reflection.  They  are  ponder- 
ing deeply  the  arguments  of  counsel,  a  man  of  age 
and  dignity,  who  has  perhaps  spent  months  in  pre- 
paring for  this  occasion,  which  to  him  is  the  high- 
water  mark  in  his  professional  life.  Suddenly  one  of 
the  judges  rouses  himself,  and  makes  some  remarks 
to  his  left.  It  is  evidently  irrelevant  to  the  case,  for 
both  laugh  and  pass  it  down  the  line  to  right  and 
left.     It  provokes  comment,  and  retort  back  and 

forth,  and  smiles  and  nods  until  the  whole  court  is 
Diqitized  by  vjUvJV/  l^ 
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engaged  with  itself,  while  the  poor  lawyer,  on  his 
feet,  not  daring  to  notice  the  inattention  and  dis- 
courtesy even  by  a  momentary  break  in  his  speech, 
plunges  hopelessly  on,  realizing  that  his  carefully 
prepared  argument  is  receiving  no  attention.  When 
the  irrelevant  subject  is  exhausted  the  judges  settle 
back  into  impressive,  high-browed  silence,  which  is 
broken  again  and  again  as  they  lean  over  and  talk 
to  each  other  right  or  left,  or  call  a  page  or  exam- 
ine a  docket,  write  a  note  or  retire  to  the  ante- 
room. But  this  is  not  the  worst,  for  just  as  the 
clock  strikes  four — at  the  very  first  stroke — without 
even  so  much  as  '  I  beg  your  pardon,'  or  '  May  I  in- 
terrupt you? '  the  chief  justice  breaks  in,  'Adjourn 
court, '  in  the  very  midst  of  the  speaker's  sentence, 
and  all  the  judges  jump  up  and  are  off  as  though 
they  were  so  many  laborers  in  a  trench,  throwing 
down  their  picks  at  the  stroke  of  the  hour.  The 
Constitution  insures  them  their  offices  '  during  good 
behavior.'  What  a  pity  'good  behavior'  had  not 
been  defined  to  include  courtesy  and  politeness 
toward  the  bar,  whose  members,  appearing  before 
them,  are  officers  of  the  court,  charged  with  the 
equal  duty  and  dignity  of  maintaining  the  laws  and 
securing  justice?  Why  should  there  be  two  codes 
of  ethics  or  etiquette  for  the  same  court,  one  requir- 
ing, even  from  the  most  venerable  practitioner,  the 
utmost  deference  while  it  permits  absolute  rudeness 
from  the  court?  These  men  of  the  bench  are  refined 
gentlemen,  observing  the  forms  and  usages  of  polite 
society,  and  how  such  rudeness  can  have  become 
the  practice  of  this  great  court  is  a  problem  to  a 
lawyer  from  the  West,  where  judges  are  models  of 
judicial  courtesy  and  dignity." — Washington  Post. 


BROKE  UP  THE  FAMILY. 

THE  following  is  a  true  copy  of  an   indictment 
found  a  few  years  since  by  the  grand  jury  of 
Lawrence  county,  Kentucky :  "  Lawrence  Criminal 

Court.     Commonwealth  of  Kentucky  against , 

defendant.  Indictment.  The  grand  jury  of  Law- 
rence county,  in  the  name  and  by  the  authority  of 

the  Commonwealth  of  Kentucky,  accuse of  the 

offense  of  malicious  mischief,  committed  as  follows : 

The  said ,  on  the day  of ,  A.  D.  18  — , 

in  the  county  and  circuit  aforesaid,  did  unlawfully, 
willfully  and  maliciously  kill  and  destroy  one  pig, 
the  personal  property  of  George  Pigg,  the  said  pig 
being  of  value  to  the  aforesaid  George  Pigg.  The 
pig  thus  killed  weighed  about  twenty-five  pounds, 
and  was  a  mate  to  some  other  pigs  owned  by  said 
George  Pigg,  which  left  George  Pigg  a  pig  less 
than  be  (said  George^Pigg)  had  of  pigs,  and  thus 
ruthlessly  tore  said  pig  from  the  society  of  George 
Pigg's  other  pigs,  against  the  peace  and  dignity  of 
the  Commonwealth  of  Kentucky." — Louisville  Cour- 
ier-Journal. 


^bstvuets  at  Recent  geciaiotts. 

Admiralty  jurisdiction — insolvency. — A  ves- 
sel in  the  possession  of  an  assignee  for  the  benefit  of 
creditors,  under  the  Oregon  insolvent  law,  is  not  in 
the  custody  of  the  court,  so  as  to  prevent  a  proceed- 
ing against  her  in  admiralty  to  enforce  a  maritime 
lien.  (Hogue  v.  The  City  of  Frankfort,  U.  S.  D.  C. 
[Oreg.],  62  Fed.  Rep.  1006.) 

Assignment  for  benefit  of  creditors — pre- 
ferred claims. — Where  collaterals,  pledged  with 
a  bank  by  a  firm  to  secure  advances,  are  deposited 
with  such  firm  in  trust  for  collection  as  the  property 
of  the  bank,  and  the  proceeds  are  dissipated  in  the 
business  of  the  firm,  the  bank  has  no  lien  for  the 
amount  collected  on  the  assets  of  the  fiim  in  the 
hands  of  an  assignee  for  creditors.  (Calhune  v. 
Bank  of  Greenwood  [S.  Car.],  20  S.  E.  Rep.  153.) 

Attorney  and  client — attorney's  services — 
pleading  and  proof.  —In  an  action  for  attorney's 
services,  proof  that  the  attorney's  compensation  was 
contingent  on  the  result  of  litigation  does  not  sus- 
tain an  allegation  that  defendant  agreed  to  pay  a 
fixed  sum  for  such  services.  (Owen  v.  Meade  [Cal.], 
87  Pac.  Rep.  928.) 

Banks — insolvent — trust  deposit. — Where  an 
indorser  pays  a  note  to  a  bank,  and  takes  a  receipt 
containing  an  order  for  a  surrender  of  the  note  on 
return  of  the  receipt,  the  relation  between  the  bank 
and  the  indorser  is  not  that  of  debtor  and  creditor, 
but  is  a  fiduciary  relation,  entitling  the  indorser,  on 
the  bank  becoming  insolvent  without  applying  the 
money  on  the  note,  or  procuring  its  surrender,  to 
have  the  assets  in  the  hands  of  its  receiver  applied 
in  payment  thereof.  (Massey  v.  Fisher,  U.  S.  C.  C. 
[Penn.],  62  Fed.  Rep.  958.) 

Contract  for  sale  of  goods — damages. — On  a 
contract  for  sale  of  goods  on  credit,  where  the  seller 
refuses  to  deliver  them,  but  offers  to  deliver  for  cash 
at  a  reduced  price,  the  reduction  more  than  equal- 
izing the  interest  for  the  term  credit,  the  buyer,  not 
alleging  inability  to  pay  cash,  but  that  he  was  un- 
able to  obtain  the  goods  from  others  than  the  seller 
at  the  place  of  delivery  or  other  available  market, 
cannot  recover  damages  on  the  ground  that  he  had 
bought  for  re-sale  at  another  place  at  an  advance 
over  the  contract  price  and  cost  of  transportation, 
aud  the  seller  was  informed  of  that  purpose.  (Law- 
rence v.  Porter,  U.  8.  C.  C.  of  App.,  63  Fed.  Rep.  62.) 

Deed  as  mortgage — fraudulent  as  to  credi- 
tors.— Where  one  takes  as  security  for  a  debt  • 
deed  absolute  in  form,  and  conceals  the  true  nature 
of  the  conveyance,  claiming  absolute  title  there- 
under, the  deed  will  be  treated  as  fraudulent  as 
against  judgment  creditors  of  his  grantor.  (Fuller 
▼.  Griffith  [Iowa],  60  N,  W.  Rep.  247.) 
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HYPNOTISM  will  probably  appear  as  a 
factor  in  a  criminal  trial,  for  the  first  time 
in  the  United  States,  in  a  case  which  will  be 
shortly  tried  in  Eau  Claire,  a  large  town  in  the 
north-western  part  of  Wisconsin.  Unlike  the 
Meyer  case  in  New  York  and  the  French  and 
Dutch  causes,  where  hypnotic  influence  has 
played  a  prominent  part  in  the  defense,  the 
people  in  the  case  under  discussion  will  attempt 
to  prove  the  commission  of  the  crime  of  seduc- 
tion while  the  complainants  were  under  the 
hypnotic  influences  of  the  defendants,  who  it 
is  claimed  used  no  force  or  power  except  hyp- 
notism. The  facts  which  have  been  made  pub- 
lic are  about  as  follows:  Two  girls,  Edna  Mabel 
Briggs  and  Alma  Lf.onard,  were,  it  is  claimed, 
hypnotised  by  a  Dr.  Pickin,  who  had  only 
known  them  by  sight  and  who  was  never  near 
them  until  they  were  put  under  the  occult  in- 
fluence and  came  to  him  without  any  physical 
effort  on  his  part.  The  girls  claimed  that 
though  they  desired  to  do  other  things,  yet  the 
influence  exerted  over  them  by  the  defendant 
was  so  strong  that  they  were  utterly  in  his  power 
and  were  unable  to  direct  their  own  movements 
except  as  the  doctor  decreed.  One  of  the 
peculiar  statements  of  the  Briggs  girl  was  to  the 
effect  that  when  she  was  riding  a  bicycle  last 
June,  she  desired  to  ride  in  a  certain  direction 
but  was  compelled  by  the  hypnotism  of  the  de- 
fendant to  ride  up  and  down  the  street  in  front 
of  the  house  of  Dr.  Pickin  against  her  will.  We 
can  see  noway  in  which  such  evidence  can  be  in- 
troduced by  the  people,  for  though  the  actions 
of  the  girl  are  admissible,  yet  it  is  impossible  to 
show  what  the  defendant  desired  her  to  do,  as 
he  might  have  willed  her  to  ride  in  the  direction 
in  which  she  wished  to  go  and  where  she  claims 
she  was  prevented  by  his  influence  from  going. 
Again,  the  complainant  alleges  that  after  she 
was  ruined,  that  as  she   was  returning  from  a 
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neighboring  town  with  the  defendant,  she  was 
compelled  by  his  hypnotic  influence  to  conceal 
herself  from  her  father,  who,  fearing  for  his 
daughter's  safety,  was  making  a  search  for  her 
with  the  aid  of  his  neighbors  and  friends.  It 
may  be  possible  to  prove  that  a  defendant  was 
acquainted  with  the  use  of  hypnotism  and  has 
practiced  it  on  certain  occasions,  but  it  would 
seem  to  be  a  dangerous  precedent  to  establish, 
to  claim  it  could  be  shown,  as  in  the  cases  we 
have  cited,  that  a  person  was  made  to  do  some- 
thing which  another  desired  him  to  do  and 
which  in  many  cases  at  least  would  be  the  act 
which  either  a  guilty  party  uninfluenced  would 
do  or  which  would  be  an  act  which  he  after- 
ward desired  to  excuse  himself  in  some  way 
from  having  done.  This  sort  of  hypnotism 
does  not  go,  and  will  if  once  allowed  as  a  de- 
fense for  crime  make  a  large  and  flourishing 
class  of  hypnotists  who  could  either  swear  their 
crimes  off  on  others  or  make  the  jury  think  them 
angels  of  light  and  goodness  by  simply  passing 
off  on  the  gentlemen  in  the  box  a  small  part  of 
their  stock  in  hand.  Between  flying  machines 
and  hypnotism  the  criminal  class  will  probably 
enjoy  a  life  of  tranquility  and  ease.  Think  of 
a  criminal  under  these  circumstances;  the  hyp- 
notic influence,  properly  exerted,  would  compel 
others  to  work  and  provide  the  luxuries  of  life, 
and  a  flying  machine  which  would  speedily  take 
him  to  a  quiet  spot  where  he  could  reside  until 
the  temperature  of  the  resort  began  to  approach 
that  of  his  soul's  final  resting  place.  But  it 
seems  that  our  warnings  are  not  necessary,  as 
Judge  Bailey,  who  is  to  preside  over  the  trial, 
declares  his  views  thus:  "  I  tell  you,  gentlemen, 
this  prosecution  of  Dr.  Pickin  is  the  most  damna- 
ble outrage  on  law  and  justice  I  have  ever 
seen.  I  have  not  had  my  feelings  stirred  for 
years  as  they  have  been  in  this  affair.  That 
such  a  delusion  should  exist  in  a  civilized 
country  and  at  this  age  is  astounding.  I  will 
not  allow  hypnotism  absurdity  in  the  evidence 
of  the  prosecution.  I  have  taken  hold  of  this 
thing  now,  and  I  propose  to  stand  between  in- 
justice and  what  I  believe  to  be  right,  and  as 
there  is  a  God  in  Israel  this  sort  of  prosecution 
has  got  to  stop.  They  cannot  convict  Pickin. 
They  told  me  some  time  ago  they  had  none 
but  hypnotic  evidence,  and  that  I  cannot  take 
notice  of."  So,  if  the  Smithsonian  Institute 
only  have  a  few  more  failures  with  their  flying 
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machines,  and  a  few  more  Judge  Baileys  arise 
in  their  might,  the  poor  lawyers  may  for  a  short 
time  to  come  continue  to  gather  large  fees  from 
those  "unjustly  accused  of  crimes." 

The  rights  and  duties  of  foreigners  in  Japan 
and  China  at  the  present  time  is  a  matter  of 
vital  interest,  not  only  to  the  persons  sojourn- 
ing in  those  places,  but  to  the  citizens  of  each 
country.  It  is  claimed  at  the  present  time  that 
in  the  port  of  Shanghai  American  rights  are 
not  fully  protected  because  of  the  absence  of 
suitable  war  ships  to  give  the  color  of  protec- 
tion to  the  citizens  of  the  United  States.  It  is 
asserted  by  the  telegraphic  dispatches  that  the 
other  great  countries  of  the  world  are  repre- 
sented by  many  of  the  most  approved  manned 
and  armed  war  ships  of  modern  times,  while 
the  United  States  must  depend  on  the  presence 
of  one  or  more  insignificant  ships  which  are  out 
of  date,  and  which  would  prove  of  little  value 
if  it  were  found  necessary  to  use  force  to  up- 
hold her  dignity.  We  know  we  have  theorized 
as  to  the  advantages  of  international  arbitra- 
tion and  the  recognition  of  the  rights  of  citizens 
in  foreign  countries,  although  there  was  no  pre- 
tence of  an  armed  force  to  maintain  their  rights. 
But  such  a  shibboleth  must  fail,  in  fact  all  logical 
reasoning  of  this  kind  must  fall  when  the  hot 
blood  of  combatants  is  rushing  through  their  ex- 
cited frames.  The  Nation  of  November  29, 1 894, 
contains  an  interesting  letter  on  the  force  and 
effect  of  the  new  Anglo-Japanese  treaty,  which 
it  is  better  to  quote  in  these  columns  than  to 
give  the  views  of  a  person  who  has  not  been  on 
the  ground  and  intimately  acquainted  with  the 
situation : 

"  Hardly  less  interesting  than  the  provisions 
of  the  revised  treaty  is  the  manner  in  which  it 
has  been  received  by  the  English  residents  of 
the  East.  From  what  is  generally  known  of 
the  character  of  society  in  the  open  ports,  it  is 
not  surprising  to  learn  that  the  new  treaty  has 
been  greeted  with  a  storm  of  opposition  and 
abuse.  'Sold  to  the  Orientals  by  the  home 
government '  expresses  the  general  opinion  of 
Englishmen,  and  the  newspapers,  with  but  few 
exceptions,  echo  these  sentiments  with  monoto- 
nous uniformity.  Nevertheless  it  may  be  well 
to  consider  one  or  two  of  the  formulated  objec- 
tions to  the  new  treaty.  The  strongest  of  these 
relates  to  the  organization  of  justice  in  Japan. 


Japan,  say  the  critics,  has  emerged  too  lately 
from  the  old  feudal  state  to  understand  the  im- 
partial administration  of  law  in  the  western 
sense  of  the  term.  She  needs  a  long  period  of 
probation  before  she  can  be  sure  that  her  judges 
are  not  influenced  by  personal  prepossessions 
or  anti-foreign  prejudices.  Particularly  in 
critical  cases  which  are  likely  to  arise  when 
popular  feeling  runs  high,  foreigners  will  find  it 
impossible  to  secure  such  justice  as  they  have 
been  accustomed  to  in  their  own  country.  The 
answer  to  this  is,  that  Japan  has  been  organiz- 
ing her  law  courts  for  over  twenty  years  on  Eu- 
ropean models.  Not  only  has  she  sent  men  to 
Europe  and  America  to  study  law,  but  she  has 
had  foreigners  of  ability  to  teach  law  in  her 
universities.  Japan  has  an  elaborate  system  of 
courts  of  justice,  to  which  foreigners  already 
appeal  whenever  they  bring  ar.  action  against 
Japanese.  Thus  far  there  has  been  no  sign  of 
unfairness  shown  by  her  judges  to  foreigners. 
It  is  true  that  judges  have  not  the  same  honor 
and  dignity  in  Japan  that  they  have  in  Eng- 
land, but  then  we  must  remember  the  ex- 
traordinary respect  accorded  to  the  bench 
in  England.  Mr.  Bryce  notices  this  pe- 
culiarity in  his  'American  Commonwealth:' 
'The  British  judge  is  as  abnormal  as  the 
British  Constitution.  *  *  *  In  most 
parts  of  the  continent  the  judge,  even  of  the 
superior  courts,  does  not  hold  a  very  high  social 
position.  In  no  part  of  Europe  do  his  wishes 
and  opinions  carry  the  same  weight  or  does  he 
command  the  same  deference  as  in  England.' 
Bearing  this  in  mind,  the  English  residents  in 
the  open  ports  cannot  complain  if  the  Japanese 
have  followed  the  continental  rather  than  the 
English  rule  in  the  organization  of  the  bench. 
"  It  is  only  when  a  Japenese  brings  an  action 
against  a  foreigner  that  the  case  is  tried  before 
a  foreign  judge  in  the  consular  court.  Why  a 
Japanese  judge  should  be  less  inclined  to  ren- 
der impartial  justice  in  this  case  than  when  a 
Japanese  is  the  defendant,  I  have  never  been 
able  to  discover.  But  if,  either  through  judi- 
cial incompetency  or  prejudice,  a  foreigner 
finds  it  impossible  to  secure  justice,  diplomatic 
negotiations  might  bring  Japan  to  terms.  Cer- 
tainly one  flagrant  case  of  this  kind  would  in- 
jure the  reputation  of  Japan  to  such  an  extent 
that  she  would  lose  a  thousand  times  more  than 
she  could  possibly  gain.     No  country  in  the 
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world  is  probably  more  sensitive  to  her  reputa- 
tion for  honor,  or  more  anxious  to  secure  the 
good  opinion  of  western  nations  in  this  respect, 
than  Japan.  These  very  critics,  when  con- 
fronted with  the  question  whether  they  would 
more  willingly  submit,  say,  to  Russian  adminis- 
tration of  justice,  have  no  better  answer  than 
that  they  are  not  living  in  Russia.  Lastly,  it 
may  be  remarked  that  the  office  of  the  impartial 
judge  was  by  no  means  wholly  unknown  in  old 
Japan.  Though  loyalty  was  the  highest  of  all 
the  virtues,  justice  had  no  unworthy  place  in 
her  category  of  honor. 

"  Some  of  the  other  objections  to  the  admin- 
istration of  law  hardly  deserve  mention.  One 
of  the  most  persistent  relates  to  the  rights  of 
women.  Says  the  Japan  Gazette  (of  Yokoha- 
ma): 'Women  are  mere  chattels.  *  *  * 
They  may  be  divorced  for  ill-temper,  talka- 
tiveness, and  other  cardinal  crimes.'  Perhaps 
no  sentence  could  be  penned  that  would  give  a 
more  erroneous  impression  of  the  status  or 
rights  of  women  in  Japan  than  this.  In  the 
first  place,  no  woman  in  Japan  can  be  divorced 
against  her  will  without  having  recourse  to  the 
law.  Some  of  the  newspapers  of  Yokohama 
write  as  though  the  only  bond  uniting  an 
English  husband  and  wife  was  the  force  of 
English  law.  They  seem  to  fear  a  general 
application  for  divorce  if  only  the  marriage 
laws  be  relaxed.  It  is  true  that  until  recently 
there  was  little  law  in  Japan  regulating  either 
marriage  or  divorce.  The  whole  institution 
was  under  the  influence  of  certain  customs 
which,  we  know  may  be  even  more  binding 
than  law  itself.  But,  except  in  the  poorest 
classes,  divorce  is  probably  as  rare  in  Japan  as 
in  the  United  States.  The  most  tragic  act  in 
the  celebrated  play  of  the  "  Forty-seven  Ro- 
nins  "  is  the  well-known  divorce  scene  where 
the  leader  of  the  band  gives  a  letter  of  divorce 
to  his  wife  in  order  to  disarm  the  suspicion  of 
those  who  are  sent  to  watch  him.  I  have  seen 
a  whole  theatre  in  tears  when  the  final  separa- 
tion takes  place.  It  is  this  kind  of  brutal,  igno- 
rant criticism  of  their  institutions,  of  which 
the  quotation  from  the  Gazette  is  an  example, 
that  stirs  up  the  Japanese  to  a  sense  of  the 
essential  unfairness  of  foreign  opinion. 

"Of  all  the  criticisms  of  the  revised  treaties 
with  England,  there  is  but  one  to  which,  so  far 


as  I  am  aware,  any  weight  can  be  attached,  and 
this  has  reference  to  the  treatment  of  criminals 
and  prisoners.  As  soon  as  Japan  acquires  full 
jurisdiction  in  the  foreign  settlements,  a  for- 
eigner charged  with  the  commission  of  a  crime 
or  misdemeanor  will  no  longer  be  lodged  in  the 
consular  jail,  but  in  a  Japanese  prison.  It  is 
well  known  that  Japan  has  been  for  a  long  time 
engaged  in  perfecting  her  prison  system,  and 
even  the  harshest  critics  acknowledge  the  ex- 
cellence of  it.  But  the  mode  of  life  to  which 
the  Japanese  are  accustomed  —  their  food, 
clothing  and  sleeping  arrangements  —  is  so 
essentially  different  from  our  own  that  it  is 
well-nigh  impossible  for  us  to  adapt  ourselves 
completely  to  it.  It  is  no  answer  to  say  that 
Japanese  criminals  are  not  in  Europe  or  Amer- 
ica treated  according  to  their  own  customs. 
The  Japanese  quickly  acquire  our  habits,  in 
these  respects  and  in  fact,  prefer  them  to  their 
own.  It  would  have  been  only  fair  had  Eng- 
land, in  revising  the  treaty,  stipulated  for  some 
conditions  as  to  special  treatment  of  her  sub- 
jects in  Japanese  prisons.  Doubtless  the  omis- 
sion was  an  oversight,  and  can  be  easily  reme- 
died, for  Japan  has  certainly  proved  to  be  one 
of  the  foremost  countries  of  the  world  in  apply- 
ing the  most  humane  standards  of  the  West  to 
all  sorts  and  conditions  of  men." 

The  Law  Times  also  has  a  short  article  on 
the  treatment  of  two  American  citizens  who,  it 
is  claimed,  were  interested  in  trying  to  destroy 
one  or  more  of  the  Japanese  fleets.  The  arti- 
cle is  as  follows: 

"A  singular  occurrence,  recalling  some  of  the 
prominent  features  of  the  famous  Trent  case,  is 
reported  from  the  East.  Two  naturalized  Ameri- 
can citizens — John  Brown  and  George  Howie — 
were  arrested  recently  on  board  the  French  mail 
steamer  Syndey  by  the  Japanese.  It  is  alleged 
that  they  had  engaged  to  aid  the  Chinese  in  de- 
stroying the  Japanese  fleet  by  some  secret  in- 
ventions of  their  own.  They  had  been  prom- 
ised a  million  dollars  for  each  naval  squadron 
destroyed,  and  a  proportionate  sum  for  each 
merchantman.  It  is  stated  that  they  were  com- 
pelled, as  a  condition  of  their  being  released 
from  arrest,  to  sign  a  stringent  guarantee  bind- 
ing themselves  not  to  assist  the  Chinese  during 
the  present  war.     The  representations  of  the 

American  minister,  it  is  said,  in  conjunction 
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with  the  guarantee  above  mentioned,  secured 
their  release.  The  prisoners  wrote  a  letter — it 
is  not  said  whether  voluntary  or  under  coercion 
— acknowledging  the  courtesy  of  the  Japanese 
authorities,  and  thanking  them  for  their  kind 
treatment.  If  the  current  report  of  this  re- 
markable transaction  be  correct,  it  certainly 
marks  a  new  departure  in  the  law  of  belliger- 
ent and  neutral.  The  British  government  took 
an  altogether  different  view  of  the  immunity 
due  to  its  flag  in  the  Trent  case  from  that  which 
the  French  government  appears  to  take  in  the 
present.  The  right  of  the  United  States  gov- 
ernment does  not  appear  to  have  been  so  di- 
rectly infringed;  but,  in  any  case,  it  is  a  matter 
which  should  not  be  allowed  to  pass  unnoticed 
by  those  writers  on  international  law  who  are 
concerned  with  the  rights  of  neutrals  and  the 
respect  due  to  a  neutral  flag." 


A  bill  introduced  in  Congress,  on  the  4th 
day  of  December,  1 894,  by  Mr.  McCall,  is  one 
which  is  of  great  importance,  and  if  passed  will 
prove  of  great  benefit  and  service  to  the  lawyers 
and  citizens  of  every  State.  The  intent  of  the 
bill  is  to  create  a  commission  to  promote  uni- 
formity of  laws  and  prepare  codes  of  procedure 
in  the  Federal  courts  and  for  other  kindred 
purposes.  The  idea  is  to  have  a  system  of  laws 
prepared  for  adoption  by  Congress,  or  for  sub- 
mission to  the  several  States  and  codes  of  laws 
upon  subjects  wherein  difference  is  a  hindrance 
to  interstate  commerce  and  an  impediment  to 
the  prosperity  of  the  country,  and  codes  making 
simple  and  uniform  the  practice  in  the  Federal 
courts.  Three  commissioners  are  to  be  ap- 
pointed under  the  provisions  of  the  act,  who 
are  to  be  called  "  commissioners  on  the  uni- 
formity of  laws,"  and  whose  duties  it  shall  be 
to  prepare  codes  of  the  substantive  law  upon 
subjects  of  commercial  and  mercantile  law,  and 
especially  on  the  law  of  sales  and  seller's  liens, 
stoppage  in  transitu,  the  liability  of  carriers, 
negotiable  paper,  the  making  and  execution  of 
deeds,  and  the  law  of  domestic  relations,  in- 
cluding marriage  and  divorce,  and  upon  such 
other  topics  of  the  law  as  may  seem  desirable 
to  the  commissioners  that  there  should  be  uni- 
formity throughout  the  country.  These  com- 
missioners are  also  to  be  authorized  to  prepare 
codes  of  civil  and  criminal  procedure  for  the 


courts  of  the  United  States.  The  bill  also  pro- 
vides that  the  commissioners  on  the  uniformity 
of  laws  shall  submit  copies  of  the  same  at  such 
times  as  they  may  deem  fit  to  the  commissioners 
of  the  several  States  that  have  appointed  or 
may  hereafter  appoint  commissioners  on  uni- 
form laws,  in  order  to  secure  the  advice  and 
co-operation  of  the  commissioners  of  the  various 
States.  The  office  of  the  commission  is  to  be 
at  Washington,  and  they  are  to  have  sufficient 
clerks  and  other  assistance  as  may  seem  proper 
to  expedite  and  complete  the  work.  The  com- 
missioners are  to  continue  in  office  for  a  term 
of  five  years,  and  are  to  report  to  Congress  for 
its  consideration  and  adoption  such  proposed 
laws  as  it  from  time  to  time  shall  have  com- 
pleted. This  is  certainly  one  of  the  most  im- 
portant pieces  of  legislation  which  has  ever 
been  placed  before  Congress  for  consideration, 
and  if  the  members  of  Congress  appreciate  one- 
half  of  the  existing  difficulties  which  it  is  pro- 
posed to  remedy  and  correct  by  this  measure 
above  stated,  they  would  immediately  proceed 
to  give  their  ratification  and  approval  of  the 
bill  introduced  by  Mr.  McCall.  At  this  time 
it  is  especially  fitting  that  such  a  commission 
should  be  appointed,  and  that  they  should  be  men 
of  experience  and  men  from  the  States  where 
codes  are  wholly  or  partly  in  use.  New  York 
State  has  always  taken  the  lead  in  such  matters, 
and  its  codes  and  codifications  of  the  statutes 
and  parts  of  the  substantive  law  are  too  well 
known  to  be  repeated  here.  The  same  feeling 
is  showing  itself  in  other  States,  and  the  bar 
associations  are  endeavoring  each  year  to  bring 
before  the  legislatures  of  the  various  States 
such  measures  as  seem  to  it  should  be  most 
speedily  passed  to  remedy  difficulties  which 
have  existed  and  been  known  for  many  years. 
The  New  York  State  Bar  Association,  at  its 
next  meeting,  will  most  properly  discuss  the 
changes  which  must  be  made  in  the  Code  of 
Civil  Procedure  in  order  to  have  it  conform 
with  the  new  judiciary  article.  Through  the 
efforts  of  the  members  of  this  association,  as 
much  as  by  any  other  means,  many  valuable 
changes  have  been  made  in  the  law,  and  codifi- 
cation has  progressed  with  pleasing  rapidity  and 
success.  In  Michigan,  at  the  last  meeting  of 
the  State  Bar  Association,  Chester  L.  Collins, 
Esq.,  William  K.  Clute,  Esq.,  and  others,  pre- 
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pared  papers  showing  what  measures  the  next 
Legislature  should  be  asked  to  pass  in  order  to 
cure  the  most  glaring  defects  of  the  law.  A 
trivial  example  may  show  the  urgent  need  in 
the  case  of  Michigan.  Under  the  existing  laws 
it  seems  that  a  person  indicted  for  the  crime  of 
incest  cannot  be  punished  therefor  when  it  is 
committed  on  an  infant  within  the  prohibited 
degrees  of  consanguinity,  or  who  is  below  the 
age  of  consent.  This  is  because  in  Michigan, 
in  order  to  punish  a  person  for  the  crime  of 
incest  it  must  be  shown  that  the  persons  com- 
mitting the  crime  consented,  and  an  infant, 
under  the  age  of  fourteen,  under  the  common 
law,  is  presumed  to  be  unable  to  consent  to  the 
commission  of  crime.  In  People  v.  DeGroat, 
39  Mich.  124,  Judge  Cooley  approvingly  says: 
The  defendant  was  indicted  for  incest  with  his 
daughter,  a  child  under  ten  years  of  age,  and 
because  the  child  was  under  the  age  of  consent, 
and  DeGroat  having  been  convicted  of  incest 
where  it  was  impossible  for  the  child  to  give 
its  consent  (an  essential  element  to  constitute 
incest),  the  court  held  that  the  only  offense  he 
could  be  convicted  of  was  rape;  but  as  he  had 
been  convicted  of  incest,  and  the  evidence 
showed  the  crime  under  the  law  in  his 
case  to  be  impossible,  the  prisoner  was  dis- 
charged. In  Michigan  it  is  also  urged,  that 
national  bank  stock  should  be  liable  on  execu- 
tion, and  that  the  rules  and  regulations  for 
admission  to  the  bar  should  be  amended  and 
changed.  We  could  go  on  and  show  the  need 
of  revision  of  the  laws  in  every  State.  We 
could  also  demonstrate  that  many  conflicts  in 
laws  between  different  States,  as  in  the  cases 
of  marriage  and  divorce,  leads  to  much  dis- 
graceful litigation,  and  that  a  national  board  of 
commissioners  is  the  surest  and  quickest  means 
of  promoting  uniformity  of  laws  throughout 
the  United  States.  It  is  unnecessary  to  say, 
perhaps,  that  civil  and  criminal  codes  should 
be  prepared  for  use  in  the  Federal  courts,  and 
we  are  unable  to  see  how  such  a  benefit  can  be 
reached  except  through  such  a  board  of  com- 
missioners as  is  suggested.  We  have  prated 
about  old-fogyism  and  we  have  condemned  too 
much  theory  and  too  little  practice,  and  we 
trust  that  "  the  delay  of  Congress  "  will  not  be 
the  means  of  keeping  such  a  needed  reform 
and  advantage  from  the  people  throughout  the 
country. 


The  Court  of  Appeals  in  the  case  of  People 
v.  Gardner  has  decided  an  interesting  point, 
though  the  main  subject  of  the  opinion  is  not 
of  such  great  moment.  The  defendant  was 
indicted  and  on  his  trial  convicted  of  an  at- 
tempt to  commit  the  crime  of  extortion  in  the 
city  of  New  York,  by  attempting  to  obtain  a 
sum  of  money  from  one  Catharine  Amos  by 
threatening  to  accuse  her  of  keeping  a  house 
of  prostitution.  Under  the  Penal  Code,  sec- 
tion 552,  "  Extortion  is  the  obtaining  of  prop- 
erty from  another,  with  his  consent  induced  by 
a  wrongful  use  of  force  or  fear,  or  under  color 
of  official  right."  The  complainant  testified 
that  she  had  kept  a  house  of  prostitution  and 
that  she  had  entered  into  an  agreement  with 
the  defendant  that  if  she  would  pay  a  sum  of 
money  to  him  he  would  not  accuse  her  of  the 
crime;  that  she  acted  as  a  decoy  for  the  police, 
trying  to  induce  defendant  to  accept  the  money, 
but  that  she  was  unable  to  get  him  to  accept 
the  sum  which  has  been  specified.  After  a  full 
discussion  of  the  cases  and  the  facts  it  was 
held,  that  as  the  defendant  did  not  receive  per- 
sonal property  he  did  not  commit  the  crime, 
although  he  could  be  convicted  of  attempting 
to  commit  extortion,  which  might  or  might  not 
be  proved  at  a  subsequent  trial.  A  collateral 
point,  however,  is  raised  by  the  defendant's 
counsel,  the  Recorder-elect  of  New  York  city, 
Hon.  John  W.  Goff.  The  defendant's  counsel 
on  the  trial  objected  to  Gardner's  standing  up  or 
that  he  should  be  compelled  to  stand  up  and  be 
identified  by  one  or  more  of  the  witnesses.  This 
the  trial  judge  insisted  upon  and  it  was  claimed 
on  the  appeal  that  the  defendant  was  de- 
prived of  his  constitutional  rights  by  compelling 
him  to  be  a  witness  against  himself  in  violation  of 
article  1,  section  6,  New  York  Constitution, 
and  amendment  5  of  the  United  States  Con- 
stitution. The  court,  in  the  opinion  rendered 
by  Judge  Earl,  says:  "We  do  not  think  the 
defendant's  constitutional  right  was  violated, 
or  that  he  was  compelled,  within  the  meaning 
of  the  Constitutional  provisions  referred  to,  to 
give  evidence  against  himself.  He  was  bound 
to  be  in  court  and  in  the  presence  of  the  jury, 
the  recorder  and  the  witnesses  who  might  be 
there.  The  recorder,  the  jurors  and  the  wit- 
nesses had  a  right  to  see  him,  and  he  had  a 
right  to  see  them.     It  was  necessary  that  he 

should  be  identified  as  the  person  named  in 
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the  indictment  and  charged  with  the  crime. 
His  mere  standing  up  did  not  identify  him 
with  the  alleged  crime,  and  did  not  disclose 
any  act  connected  with  the  crime.  There  was 
nothing  on  his  person  or  in  his  appearance  that 
in  any  way  connected  him  with  the  crime,  or 
furnished  any  evidence  whatever  of  his  guilt. 
Suppose  he  had  come  into  court  with  his  face 
veiled,  could  not  the  recorder  compel  him  to 
remove  the  veil  that  his  face  might  be  seen  ? 
Could  he  not  compel  him  to  remove  his  hat  ; 
to  stand  or  sit  in  the  prisoner's  dock  ?  In  the 
examination  of  the  witness  could  not  the  dis- 
trict attorney  have  pointed  to  the  defendant  and 
asked  the  witness  whether  he  was  the  person 
he  had  seen  with  Mrs.  Amos?  Instead  of  com- 
pelling the  defendant  to  stand  up,  could  not  the 
recorder  have  directed  the  witness  to  go  to  the 
place  where  he  was,  and  looked  at  him,  with 
the  view  of  identifying  him?  If  all  these  things 
could  be  done  without  violating  the  rights  of 
the  prisoner,  how  is  it  possible  to  say  that  he 
was  harmed,  or  that  his  constitutional  right  was 
invaded  by  compelling  him  to  stand  up  for  the 
purpose  of  identification?  For  the  orderly  con- 
duct of  a  criminal  court,  it  is  requisite  that  the 
trial  judge  should  have  the  power  to  say  what 
place  the  prisoner  shall  occupy  in  the  court- 
room, and  whether  at  any  time  he  shall  stand 
or  sit,  and  be  covered  or  uncovered;  and  he 
must  have  the  power  at  all  times  to  keep  the 
prisoner  within  sight  of  the  court,  the  jury,  the 
counsel  and  the  witnesses.  The  history  of  the 
constitutional  provision  referred  to  clearly  dem- 
onstrates that  it  was  not  intended  to  reach  a 
case  like  this.  (Story  Const.  Lim.,  §  1788;  1 
Steph.  Hist.  Cr.  L.  440.)  The  main  purpose  of 
the  provision  was  to  prohibit  the  compulsory 
oral  examination  of  prisoners  before  trial,  or 
upon  trial,  for  the  purpose  of  extorting  unwill- 
ing confessions  or  declarations  implicating  them 
in  crime.  It  could  reach  further  only  in  ex- 
ceptional and  peculiar  cases  coming  within  the 
spirit  and  purpose  of  the  inhibition.  A  mur- 
derer may  be  forcibly  taken  before  his  dying 
victim  for  identification,  and  the  dying  declara- 
tions of  his  victim  may  then  be  proved  upon 
his  identification.  A  thief  may  be  forcibly  ex- 
amined, and  the  stolen  property  may  be  taken 
from  his  person  and  brought  into  court  for  his 
identification.  A  prisoner's  person  may  be  ex- 
amined for  marks  and  bruises,  and  then  they 


may  be  proved  upon  his  trial  to  establish 
his  guilt;  and  it  would  be  stretching  the 
constitutional  inhibition  too  far  to  make  it  cover 
such  cases  and  cases  like  this,  and  the  inhibition 
thus  applied  would  greatly  embarrass  the  ad- 
ministration of  justice.  In  Rice  v.  Rice  (47  N. 
J.  Eq.  R.  559)  Beasley,  C.  J.,  said:  'That  every 
court  of  judicature,  as  an  indispensable  attri- 
bute, is  possessed  of  the  power  to  require  every 
person  who  is  present  as  a  party,  or  who  is  a 
witness  under  examination,  to  disclose  his  or 
her  face  to  the  court  or  to  the  jury,  if  there  be 
one,  would  not  seem  in  any  degree  question, 
able.  Without  such  exposure  there  would  be 
no  certainty  who  the  person  really  was  who  as- 
sumed to  act  as  party  or  witness.  To  order 
such  persons  to  expose  their  faces  to  view  is 
common  usage  in  every  court,  and  thus  far  the 
practice  seems  not  to  be  open  to  any  question.' 
Our  attention  is  called  to  authorities  bearing 
more  or  less  upon  the  question  we  are  now  con- 
sidering, and  we  find  that  they  are  not  all  har- 
monious. In  State  v.  Jacobs  (5  Jones  [N.  C], 
259)  it  was  held  that  a  judge  has  no  right  to 
compel  a  defendant  in  a  criminal  prosecution 
to  exhibit  himself  to  the  inspection  of  the  jury 
for  the  purpose  of  enabling  them  to  determine 
his  status  as  a  free  negro.  There  the  defend- 
ant was  indicted  as  a  free  negro  for  carrying 
arms,  and  it  became  necessary  for  the  prosecu- 
tion to  show  that  he  was  a  negro,  and  in  that 
State  a  man  was  held  to  be  a  negro  who  had  as 
much  as  one-sixteenth  part  of  African  blood 
in  his  veins.  There  the  defendant  was  com- 
pelled to  stand  up  that  the  jury  might  see 
whether  he  was  a  negro  or  not,  and  to  deter- 
mine that  fact  from  their  own  observation. 
Thus  there  was  a  sense  in  which  it  could  be 
said  that  the  defendant  was  compelled  to  fur- 
nish evidence  against  himself  upon  a  vital  issue 
to  be  tried,  and  so  that  case  is  distinguish- 
able from  this.  But  no  authority  was  cited  to 
uphold  that  decision,  and  we  entertain  no  doubt 
that  it  was  erroneous.  The  juage  writing  the 
opinion  said:  'Admitting  that  the  State  has  a 
right  to  compel  his  presence  at  the  trial,  it  does 
not  follow  that  he  is  bound  to  stand  or  sit  within 
view  of  the  jury.'  Can  this  observation  be  cor- 
rect ?  Certainly,  in  this  State  it  cannot  be 
maintained    that   a   prisoner,    when    on    trial, 

could  not  be  compelled  to  stand  or  sit  in  view 
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of  the  jury.  It  is  the  right  of  the  prisoner  to 
be  in  the  presence  and  view  of  the  jury,  and  it 
is  the  right  of  the  prosecution  to  have  him  in 
the  view  of  the  presiding  judge  and  jury  and 
the  counsel  engaged  in  the  trial.  And  whether 
at  any  particular  time  he  should  stand  up  or 
sit  down  in  the  presence  of  the  jury  must  be  a 
matter  resting  in  the  discretion  of  the  trial  judge, 
and  in  no  sense  can  it  be  said  that  by  the  ex- 
ercise of  such  discretion  his  constitutional  right 
is  involved. 

"  In  the  case  of  the  State  v.  Johnson  (67  N. 
C.  R.  55),  the  defendant  was  on  trial  for  rape, 
and  on  the  trial  the  prosecutrix  was  asked  by 
the  prosecuting  attorney  to  look  around  the 
court  room  and  see  if  she  could  identify  the 
guilty  party,  and  she  pointed  to  the  prisoner 
and  said  :  '  That  is  the  black  rascal. '  It  was 
insisted  that  this  was  to  make  the  prisoner  furn- 
ish evidence  against  himself;  that  he  had  the 
right  to  be  there  and  confront  his  accusers,  and 
that  for  the  State  to  take  advantage  of  his  pres- 
ence to  have  him  pointed  out  and  identified 
placed  him  in  the  dilemma  of  either  abandon- 
ing his  constitutional  right  to  be  present  or  of 
affording  the  means  of  his  conviction  by  its 
exercise.  The  court  held  against  this  conten- 
tion, and  that  no  error  was  committed.  Sup- 
pose in  that  case  the  court  had  placed  the  pris- 
oner where  he  would  have  been  conspicuously 
in  view  of  the  court,  the  jury  and  the  witnesses, 
and  the  prosecutrix  had  then  identified  him. 
Would  his  constitutional  right  have  been  in- 
vaded ?  And  if  he  had  been  compelled  to 
stand  up  would  he  have  been  compelled,  within 
the  meaning  of  the  Constitution,  to  give  evi- 
dence against  himself?  We  think  not.  We 
are,  therefore,  of  opinion  that  no  error  was 
committed  in  the  case  in  compelling  the  defen- 
dant to  stand  up  for  identification." 


In  Gaston  v.  Branderburg,  decided  in  the  Su- 
preme Court  of  South  Carolina,  it  was  held  that 
one  who  contracts  under  seal  to  pay  to  another 
the  value  of  supplies  furnished  for  the  cultiva- 
tion and  handling  of  his  crops,  giving  a  lien  on 
the  crops  for  the  payment  thereof,  is  estopped, 
in  an  action  to  enforce  the  lien,  to  deny  that 
cotton  furnished  under  the  contract  was  con- 
verted into  money,  and  used  in  the  cultivation 
of  such  crops. 


REVISION  OF  THE  CODE  OF  PROCEDURE 
RENDERED  NECESSARY  BY  THE  NEW 
JUDICIARY  ARTICLE. 

AMONG  the  very  many  and  important  changes 
brought  about  by  the  new  Judiciary  Article  of 
the  Constitution  is  the  necessity  for  a  revision  of  the 
Code  of  Procedure  to  meet  the  new  conditions  aris- 
ing out  of  the  amendments  to  the  sixth  article  of 
the  Constitution. 

The  new  Judiciary  Article  is  in  all  respects  an 
improvement  upon  its  predecessor.  Its  essential 
features  are  the  limitation  upon  appeals  to  the  Court 
of  Appeals,  coupled  with  the  abolition  of  the  money 
limitation  upon  such  appeals,  the  creation  of  an  ap- 
pellate tribunal  to  take  the  place  of  the  present 
General  Terms  and  the  abolition  of  the  Superior 
City  Courts. 

The  change  in  the  jurisdiction  of  the  Court  of 
Appeals  will  necessitate  corresponding  changes  in 
the  Code  of  Procedure,  defining  its  jurisdiction  and 
the  manner  in  which  it  is  to  be  exercised.  The 
changes  in  the  Code  in  this  regard  will  be  mainly 
confined  to  sections  190,  191,  192,  conferring  and 
regulating  the  jurisdiction  of  the  court,  and  title  2 
of  chapter  12,  sections  1324  to  1889,  inclusive.  Not 
all  of  these  sections  will  be  affected,  but  the 
changes  necessary  will  necessitate  a  thorough  and 
careful  revision  of  the  entire  title. 

The  change  in  the  appellate  division  of  the  Su- 
preme Court  by  the  reorganization  of  the  General 
Terms  will  require  amendment  to  sections  218  to 
243,  inclusive,  defining  the  jurisdiction  and  powers 
of  the  Supreme  Court,  as  also  a  portion  of  article  8 
of  chapter  3. 

Sections  1340  to  1361,  inclusive,  relative  to  ap- 
peals to  the  Supreme  Court  will  require  careful  re- 
vision, and  titles  8,  4  and  5  may  very  well  be  con- 
solidated and  much  simplified  by  such  revision, 
giving  an  opportunity  for  some  very  much  needed 
amendments  byway  of  simplification  of  the  practice 
on  appeal. 

Sections  263  to  318  will  be  repealed  by  reason  of 
the  abolition  of  the  Superior  City  Courts  to  which 
they  exclusively  relate. 

This  enumeration  by  no  means  covers  all  that  is 
necessary  by  way  of  amendment  to  the  Code  by 
means  of  the  new  Constitution,  which  can  only  be 
apparent  upon  a  close  examination. 

For  the  purpose  of  meeting  the  necessities  aris- 
ing from  the  enactment  of  the  new  Judiciary 
Article,  Messrs.  Elihu  Root  and  Louis  Marshall, 
who  are  members  of  the  committee  on  the  judiciary 
in  the  Constitutional  Convention,  devoted  much 
time  and  study  to  the  subject,  and  have  familiarized 
themselves  witli  the  necessities  of  the  situation,  will, 
at  the  request  of  a  number  of  their  associates,  draft 
proposed  amendments  to  the  Code  to  be  submitted 
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to  the  Legislature  for  enactment  so  as  to  take  effect 
on  the  1st  of  January,  1896,  at  which  time  most  of 
the  changes  will  go  into  effect. 

Tho  committee  on  legislation  of  the  New  York 
State  Bar  Association  will  co-operate  with  the  mem- 
bers of  the  Constitutional  Convention  in  this  work, 
and  the  matter  will  be  a  subject  for  discussion  at  the 
meeting  of  the  association  on  the  third  Tuesday  in 
January.  This  committee  on  legislation  consists  of 
Louis  Marshall,  Attorney-General  Hancock,  E.  G. 
Whitaker,  Charles  M.  Preston  and  the  writer  of  this 
article. 

Suggestions  relative  to  the  matter  will  be  very 
gladly  received  by  any  member  of  the  committee 
and  carefully  considered  with  a  view  to  perfecting 
portions  of  the  Code  referred  to,  in  such  a  manner 
as  that  there  may  be  no  conflict  between  the  rules 
of  procedure  and  constitutional  provisions.  This  is 
a  matter  in  which  the  profession  throughout  the 
State  is  interested,  and  it  is  closely  connected  with 
the  administration  of  the  law,  and  it  is  exceedingly 
desirable  that  the  revision  should  be  made  in  such 
a  manner  as  to  embody  the  judgment  and  experi- 
ence of  the  members  of  the  bar  interested  in  pro- 
cedure. J.  Newton  Firro. 


REVOCATION  OF  REAL  ESTATE  AGENT'S 
AUTHORITY- 

The  case  of  Blumenthal  v.  Qoodall,  91  Cal.  251. 

THE  ultimate  question  in  the  above  case  was, 
whether  the  owner  incurred  liability  for  broker- 
age on  this  state  of  facts:  He  had  given  the  broker, 
over  his  signature,  this  writing,  dated  July  13,  1878: 
"  I  hereby  authorize  Mr.  L.  Oestreicher  to  sell 
blocks  899,  900,  901,  903,  outside  lands,  for  the 
sum  of  $1,500  each:  will  allow  him  $100,  as  com- 
missions for  his  services  on  each  block.  This  con- 
tract to  be  in  force  ten  days  from  date  hereof."  Be- 
fore the  lapse  of  ten  days  the  broker  had  procured, 
to  the  full  knowledge  of  the  owner,  the  assent  of  a 
competent  person  to  buy  the  blocks  of  the  owner  at 
his  so-prescribed  prices,  if  his  title  should  be  found 
satisfactory :  whereupon  the  owner  had  declared  the 
authority  of  the  broker  in  the  premises  revoked.  Af- 
terward, and  before  the  lapse  of  ten  days,  the  person 
whose  assent  to  buy  the  broker  had  so  procured  had 
declared  his  satisfaction  with  the  owner's  title,  and 
was  ready  to  pay  him  the  purchase-money  and  take 
his  deed :  whereupon  the  owner  had  refused  to  con- 
sumate  the  sale. 

The  court  first  decided  (Works  and  Thornton, 
J  J.,  dissenting)  that  the  owner  was  not  liable  for 
brokerage  (35  Pac.  Rep.  131),  and,  on  a  rehearing, 
decided  (McFarland,  Patterson  and  Sharpstein,  JJ., 
dissenting)  that  the  owner  was  liable  for  brokerage. 
(26  Pac.  Rep.  906). 


•In  the  reversed  opinion  the  court  was  seemingly 
oblivious  of  any  such  theory  as  the  theory  that  the 
agency  brought  with  it  any  contractual  relation  be- 
tween the  owner  and  the  broker ;  or  the  theory  that 
what  the  broker  had  done  in  the  direction  of  ex- 
ecuting the  agency,  whether  done  before  or  after  it 
was  declared  revoked  by  the  owner,  brought  with 
it  any  contractual  relation  between  the  owner  and 
broker,  to  preclude  the  former  from  so  revoking  it 
as  to  escape  the  liability  for  commissions  which  was 
contingent  upon  the  broker's  executing  it. 

In  the  reversing  opinion  the  court  were  seemingly 
oblivious  of  all  theories  save  the  theory  that  the 
agency  was,  so  to  speak,  in  the  nature  of  a  ten 
day's  lease  to  the  broker  of  the  privilege  of  finding 
some  party  whose  assent  to  pay  the  owner  his  fixed 
price  of  $1,500  per  block  should,  in  case  the  broker 
obtained  that  assent  during  the  ten  days,  entitle 
him  to  the  fixed  commissions  on  each  block  to  which 
such  assent  extended,  and  so  left  the  owner  obli- 
gated to  keep  the  agency  on  foot,  and  the  broker 
entitled  to  have  it  kept  on  foot,  for  the  ten  days, 
that  the  lapse  of  the  ten  days  might  determine 
what,  in  the  way  of  such  assent,  the  broker  had 
meantime  obtained,  and,  through  this,  whether  lia- 
bility for  the  so-fixed  commissions  had,  or  had  not, 
attached  to  the  owner. 

The  two  opinions  are  so  wide  apart  in  logical 
aspect  that  the  curiosity  of  any  seeker  or  legal  light 
who  has  preconceived  notions  of  the  law  of  contract 
to  stand  or  fall  before  the  inroad  of  judicial  de- 
cision, must  needs  be  drawn  to  such  portion  of  the 
text  of  the  reversing  opinion  as  may  reveal  the  basis 
of  the  theory  which,  in  the  reversed  opinion,  seems 
to  have  kept  so  effectually  out  of  sight  and  mind, 
and,  in  the  reversing  opinion,  so  effectively  in  sight 
and  mind,  of  the  court. 

Now,  the  court,  upon  the  heels  of  the  state  of 
facts  already  stated,  say:  "It  is  a  general  principle 
of  law  that,  as  between  the  principal  and  the  agent, 
the  authority  of  the  agent  is  revocable  at  any  time, 
if  not  coupled  with  an  interest,  and  this  principle  is 
recognized  by  section  2356  of  the  Civil  Code. 
Mecham,  upon  the  Law  of  Agency  (§  209)  says: 
'  But  this  power  to  revoke  is  not  to  be  confounded 
with  the  right  to  revoke.  Much  uncertainty  has 
crept  into  the  books  and  decisions  from  a  failure  to 
discriminate  clearly  between  them..'  " 

That  an  authority  not  coupled  with  an  interest — 
a  mere  naked  authority — after  being  revoked  by  the 
principal,  can  no  longer  be  executed  by  the  agent 
with  the  effect  of  the  becoming,  in  intendment  of 
law,  the  principal's  own  act  as  regards  the  agent, 
is  obvious  enough  from  the  general  principle  just 
stated  by  the  court;  and  it  is  difficult,  if  not  im- 
possible, to  understand  Mr.  Mecham  unless  he  has 
in  mind,   not  a  mere  naked  authority,  but  an  au- 
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thority  incidentally  involved  in  some  such  mutual 
contract  between  the  principal  and  the  agent  as  has 
invested  the  latter  with  a  right  against  the  former 
of  such  substance  as  to  survive  his  revocation  of 
the  authority — a  right  so  founding  in  civil  obliga- 
tion as  to  disable  the  priucipal  to  evade  or  defeat 
it  by  a  mere  will  or  act  of  his  own ;  for  Mr.  Mecham 
should  be  spared  the  imputation  of  meaning,  in  this 
piece  of  his  text  into  which  the  court  dash  from  the 
general  principle  which  they  have  just  stated,  to 
"blow  hot"  as  to  the  principal's  "power  to  re- 
voke," and  "  blow  cold  "  as  to  his  "  right  to  revoke  " 
a  mere  naked  authority.  "  As  has  been  seen,  the  re- 
lation of  the  agent  and  his  principal  is  founded  in  a 
greater  or  less  degree  upon  trust  and  confidence.  It 
is  essentially  a  personal  relation.  If  then,  for  any 
reason,  the  principal  determines  that  he  no  longer 
desires  or  is  able  to  trust  or  confide  in  the  agent,  it 
is  contrary  to  the  policy  of  the  law  to  undertake  to 
compel  him  to  do  so."  *  *  *  But  it  by  no 
means  follows  that,  though  possessing  the  power, 
the  principal  has  the  right  to  exercise  it  without 
liability,  regardless  of  his  contracts  in  the  matter." 
Whatever  may  be  Mr.  Medium's  point  in  this  piece 
of  his  text,  and  whatever  that  of  the  court  in  quot- 
ing it,  it  is  obvious  that  whenever  the  revocation  of 
an  agency  is  declared  by  the  principal  while  the 
principal  is  under  a  contract  with  the  agent  which, 
ex  proprio  vigore,  obligates  the  one,  and  entitles  the 
other  to  a  continuance  of  the  agency  to  a  period  of 
time  that  is  not  yet  reached,  the  abstract  question 
of  "the  power"  or  "right"  of  the  principal  to  re- 
voke the  agency  is  not  the  material  question,  but 
"the  power"  or  "right"  of  a  party  under  such  a 
contract  as  that  to  escape  liability  for  such  loss  as 
his  breach  of  it  necessarily  and  immediately  occa- 
sions, or  as  actually  follows  as  the  natural  and 
proximate  consequence  of  such  breach.  *  *  * 
"It  is  entirely  consistent  with  the  existence  of  the 
power  that  the  principal  may  agree  that  for  a  de- 
finite period  he  will  not  revoke  it,  and  for  the  vio- 
lation of  such  an  agreement  the  principal  is  as  much 
liable  as  for  a  breach  of  any  other  contract."  Mr. 
Mecham  must  needs  have  in  mind  an  "  agreement" 
or  a  "  contract "  obtaining  contemporaneously  with 
the  bestowment  of  the  authority,  and  immediately 
obligating  the  principal — an  "agreement "  or  "con- 
tract "  upon  some  sufficient  consideration ;  for 
breach,  or  liability  for  breach,  of  a  nudum  pactum 
is  impossible.  In  section  615,  the  author  says:  "  In 
using  the  expressions  rightfully  and  wrongfully  re- 
voked, it  will  be  understood  that  the  question  of 
the  principal's  power  to  revoke  is  not  involved,  but 
whether  by  express  or  implied  agreement,  having 
undertaken  not  to  exercise  the  power,  he  has  never- 
theless exercised  it  in  violation  of  the  agreement." 
The    court   perhaps  clouds   the    meaning  of  Mr. 


Mecham  in  thus  segregating  his  sentences  for  in- 
corporation in  the  text  of  their  opinion,  as  furnish- 
ing and  sustaining,  so  to  speak,  the  line  of  reason- 
ing on  which  the  court  are  to  reach  a  conclusion. 
This  last  sentence  of  Mr.  Mecham  necessarily  re- 
solves itself  into  these  propositions:  (a)  The  prin- 
cipal's power  to  revoke  the  authority  of  the  agent 
is  not  affected  by  the  principal's  express  or  implied 
agreement  not  to  revoke  it.  (6)  The  principal's 
express  or  implied  agreement  not  to  revoke  the  au- 
thority of  the  agent  affects  the  principal's  right  to 
revoke  it.  (c)  The  express  or  implied  agreement  of 
the  principal  not  to  revoke  it  is  the  source  and  test 
of  the  principal's  liability  for  such  loss  as  his  breach 
of  such  agreement  in  revoking  it  Decessarily  and 
immediately  occasions  the  agent,  or  such  loss  as  the 
agent  actually  sustains  as  the  natural  and  proximate 
consequence  of  such  breach.  The  force  or  need  of 
the  first  proposition  is  not  apparent,  unless  the  rea- 
son that  lies  behind  it  be,  that  whatever  is  to  be 
done  by  one  in  the  name,  place  and  stead  of  another, 
and  is  to  become,  in  legal  intendment,  his  act,  must 
from  the  necessity  of  the  case  be  done  with  and  rest 
in  his  free  will  and  accord  at  the  time  it  is  done,  or 
else  be  ratified  by  him  after  it  is  done,  so  that  his 
foregone  contract  obligation  cannot  override  or  set 
at  naught  his  present  free  will  and  accord.  Nor  is 
Mr.  Mecham's  attempted  distinction  between  power 
and  right  apparent  except  on  the  broad  general 
principle  that  one  cannot  rightfully  do  what  he  has 
validly  contracted  to  do,  be  it  what  it  may,  so  long 
as  it  is  within  the  scope  of  law  and  morality,  with- 
out incurring  liability  for  such  loss  as  be  thereby 
occasions  to  the  contractee,  which  general  principle 
seems  to  practically  supersede  the  "  power  "  theory. 
Section  621  reads:  *  *  *  " Thus,  if  after  a  bro- 
ker employed  to  sell  property  had  in  good  faith  ex- 
pended money  and  labor  in  advertising  for  and  find- 
ing a  purchaser,  and  was  in  the  midst  of  negotia- 
tions which  were  evidently  and  plainly  approaching 
to  success,  the  seller  should  revoke  the  authority 
with  the  purpose  of  availing  himself  of  the  broker's 
efforts  and  avoiding  the  payment  of  the  commis- 
sions, it  could  not  be  claimed  that  the  agent  had  no 
remedy."  A  sound  doctrine,  doubtless.  But  the 
"  authority  "  figuring  here  is  partially  or  virtually 
executed  by  its  donee  before  it  is  attempted  to  be 
revoked  by  its  constituent.  And  so  far  as  the  ele- 
ment of  contract  inter  partes  figures  here,  it  is 
brought  in  by,  and  due  to  such  partial  or  virtual 
execution  of  the  authority  by  its  donee  before  its 
attempted  revocation  by  its  constituent — contract 
deriving  an  indispensable  ingredient — consideration 
— from  such  partial  or  virtual  execution  of  the  au- 
thority by  its  donee  before  its  attempted  revocation 
by  its  constituent.  Hence,  is  not  the  coutroling 
question  here  involved  the  question,  whether  the 
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constituent  can,  by  revocation  of  the  authority, 
evade  the  liability  that  has  already  attached  to  him 
by  force  of  the  partial  or  virtual  execution  of  the 
authority  by  the  donee;  and  not  the  question, 
whether  the  constituent  now  has  the  power  or  the 
right  to  revoke  the  authority?  And  is  not  the  prin- 
cipal's purpose  in  revoking  the  authority,  if  the  self- 
ish purpose  stated,  a  mere  make-weight  in  favor  of 
the  already  assured  affirmative  of  the  controling 
question?  "  In  these  cases  it  might  well  be  said 
that  there  was  an  implied  contract  on  the  part  of 
the  principal  to  allow  the  agent  a  reasonable  time 
for  performance,  that  full  performance  was  wrong- 
fully prevented  by  the  principal's  own  acts,  and 
that  the  agent  has  earned  his  commissions."  If, 
within  a  reasonable  time  after  the  bestowment  of 
the  agency,  and  before  the  revocation  of  it  by  the 
principal,  the  agent  has  so  far  executed  it  that  such 
revocation  is  what  and  all  that  has  prevented  a  full 
execution  of  it,  what  need  is  there,  pray,  of  any 
"implied  contract  on  the  part  of  the  principal  to 
allow  the  agent  a  reasonable  time  for  the  perform- 
ance "  to  support  the  conclusion  "  that  the  agent 
has  earned  his  commissions?  ''  If  it  is  by  such  "  im- 
plied contract ''  that  the  principal  is  disabled  to  re- 
voke the  agency  to  the  prejudice  of  the  agent  after 
the  agent  has  so  far  executed  it  as  that,  and  not  the 
fact  that  the  agent  has  so  far  executed  the  agency, 
then  whence  comes  the  consideration  essential  to 
give  the  "  implied  contract "  the  efficiency  of  a  legal 
obligation,  and,  through  that,  the  efficacy  to  dis- 
able the  principal  to  so  revoke  the  agency?  "  Sec- 
tion C9S  uses  this  language:  '  It  is  entirely  compe- 
tent for  the  principal  to  agree  that  the  broker  shall 
have  a  certain  time  within  which  to  find  a  pur- 
chaser, and  when  he  does  so,  he  will  be  liable  to  the 
broker  for  damages,  if,  without  the  latter's  fault,  he 
terminates  his  authority  before  that  period.' "  Here 
ends  the  courts'  use  of  Mr.  Mecham's  text  as  text  of 
their  opinion.  It  goes  without  saying  that  "it  is 
entirely  competent  for  the  principal  to  agree  that 
the  broker  shall  have  a  certain  time  within  which  to 
find  a  purchaser."  But  does  it  not  also  go  without 
saying,  that  for  the  broker  to  thus  become  entitled 
to  such  time  against  any  change  of  mind  on  the  part 
of  the  principal,  there  must  be  some  sufficient  con- 
sideration to  give  what  the  principal  thus  agrees  to, 
the  force  of  a  legal  obligation  on  the  part  of  the 
principal,  and  that  if  there  is  no  sufficient  conside- 
ration, what  the  principal  thus  agreed  to  is  a  mere 
nudum  pactum,  and  cannot  result  in  his  liability  for 
damages,  though  he  does  terminate  the  broker's  au- 
thority before  the  agreed  period?  For  is  it  not  in- 
disputably settled  on  one  of  the  plainest  principles 
of  law,  that  an  undertaking  or  promise  by  the 
principal  to  allow  the  agent  a  certain  time  within 
which  to  find  a  purchaser,  if  not  binding  ex  proprio 


vigore  through  a  consideration  given  for  it  by  the 
agent,  and  if  not  rendered  binding  through  a  con- 
sideration afterward  supplied  in  something  done  by 
the  agent  in  the  way  of  performing  what  the  prom- 
isor made  a  condition  precedent  to  his  fulfillment  of 
the  promise,  is  a  mere  nudum  pactum,  and  therefore 
not  to  be  considered  as  binding  to  any  such  extent 
as  to  preclude  the  principal  from  withdrawing  from 
it  or  retracting  it,  or  as  binding  to  any  such  extent 
as  to  leave  the  principal  less  free  than  the  agent 
himself?  Then  is  it  not  necessary  to  at  least  read 
into  the  second  clause  of  the  last-quoted  sentence 
from  Mr.  Mecham,  words  of  some  such  import  as 
the  words  "upon  a  sufficient  consideration?  "  Be 
this  as  it  may,  if  the  principal  terminates  the  bro- 
ker's authority  before  the  time  allowed  him  within 
which  to  find  a  purchaser  is  at  an  end,  in  what  way 
is  he  to  be  liable  to  the  broker  for  damages?  In  the 
measure  of  the  commissions,  his  liability  for  which  is 
contingent  upon  the  broker's  finding  a  purchaser. 
And  in  this  measure,  whether  the  broker  is  or  is 
not  under  any  labor  or  expense  in  the  direction  of 
finding  a  purchaser  before  his  authority  is  so  ter- 
minated? And  whether  he  does  or  does  not,  after 
his  authority  is  so  terminated,  and  within  the  time 
so  allowed  him,  come  under  any  labor  or  expense  in 
the  direction  of  finding  a  purchaser?  And  whether 
he  does  or  does  not,  after  his  authority  is  so  ter- 
minated, and  within  the  time  so  allowed  him,  suc- 
ceed in  finding  a  purchaser?  And  whether  he  can 
or  cannot  prove  that  he  could  or  would  have  actu- 
ally found  a  purchaser  within  the  time  so  allowed 
him  had  not  his  authority  been  so  terminated? 

"  In  the  case  of  Lane  v.  Albright,  49  Ind.  279, 
where  the  owner  of  the  real  estate  sold  it  pending 
the  negotiations  of  the  agent  in  making  the  sale, 
and  prior  to  the  expiration  of  the  time  given  by  the 
owner  to  the  agent,  and  where  the  agent  within  the 
time  given  did  find  a  purchaser,  the  court  say: 
'  The  appellant  performed  all  that  he  was  required 
by  the  contract  to  do,  and  was  prevented  by  the 
appellee  from  selling  the  land.  The  appellee  dis- 
abled himself  from  carrying  out  the  contract  of  sale 
made  by  the  appellant'  The  fact  that  the  appellee 
had  authorized  the  appellant  to  sell  his  land  did  not 
deprive  himself  of  the  power  of  selling  it,  but  be 
could  not  thereby  avoid  his  liability  to  the  appel 
lant."  The  facts  of  this  case  of  Lane  v.  Albright 
do  not  sustain  the  purpose  of  its  citation.  The 
owner  had  promised  to  pay  the  broker  $200,  if  he 
could,  within  a  reasonable  time,  find  a  man  who 
would  purchase  the  land  at  $55,  per  acre;  he  had 
left  the  promise  unrevoked,  and  sold  the  land  him- 
self;  the  broker  had  gone  on,  in  entire  ignorance 
of  such  sale,  and  on  the  faith  of  an  unretracted 
promise,  and  had,  within  a  reasonable  time,  suc- 
ceeded in  finding  a  man  and  induceing  him  to  as- 
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sent  to  pay  $55  per  acre  for  the  land;  and  the 
owner  of  course  could  not  consummate  the  sale  to 
this  man,  and  was  solely  responsible  for  the  fact 
that  he  could  not.  Most  assuredly  the  broker  had 
"performed  all  that  he  was  required  to  do" — had 
performed  the  consideration — had  fulfilled  the  con- 
dition precedent  giving  rise  to  the  promiser's  lia- 
bility for  the  $200 — had  succeeded  in  finding  a  man 
and  inducing  him  to  assent  to  pay  $55  per  acre 
for  the  land.  If  the  promisor  was  unable,  for  lack 
of  the  land,  to  consummate  a  sale  to  such  person, 
what  difference  could  that  make  with  the  respect  to 
his  60-created  liability  for  the  services  so  performed 
by  the  broker?  It  is  submitted  that  the  Supreme 
Court  of  California,  in  the  use  it  makes  of  the  case, 
treats  the  owner  as  having,  in  virtue  of  his  mere 
promise  on  a  condition,  come  under  binding  obliga- 
tion to  adhere  to  such  conditional  promise  for  a 
reasonable  time,  regardless  of  whether  the  broker, 
as  promisee,  bad,  or  had  not,  obligated  himself  to 
perform  the  condition,  or  had  done  or  given  any 
thing,  or  unconditionally  promised  to  give  or  do 
any  thing  by  way  of  consideration  for  any  such 
binding  obligation  on  the  part  of  the  owner.  If  the 
case  squints  in  any  such  direction  as  that,  it  is 
through  awkard  use  of  language  in  the  opinion, 
and  especially  of  the  language  quoted.  "In  Haw- 
ley  v.  Smith,  45  Ind.  183,  upon  full  consideration 
the  court  decided  that  the  rule  is  that,  when  the 
performance  by  one  party  is  prevented  by  the  act 
of  the  other,  the  party  not  in  fault  should  recover 
in  damages  such  sum  as  will  fully  compensate  him 
for  the  injury  which  he  has  sustained  by  reason  of 
the  non-performance  of  the  contract."  The  facts 
of  this  case  of  Hawley  v.  Smith  do  not  sustain  the 
purpose  of  its  citation.  It  had  been  originally 
agreed  in  writing  between  two  parties,  that  the 
first  party  would  furnish  money  to  the  second  party 
to  purchase  lands,  the  titles  to  be  taken  in  the  first 
party's  name,  and  that  the  second  party  should  for 
the  term  of  four  years  have  the  exclusive  sale  of 
said  lands,  without  any  other  charge  for  commis- 
sions, diligence,  skill,  or  personal  services,  than 
such  part  of  the  proceeds  of  their  sale  as  should  re- 
main after  the  first  party  had  received  thereout  the 
money  which  he  furnished  for  their  purchase,  with 
ten  per  cent  interest  thereon,  which  money,  with 
such  rate  of  interest,  it  was  agreed  that  the  first 
party  should  have  back  out  of  proceeds  of  sales  to 
be  made  by  the  second  party  within  four  years,  and 
that  in  case  any  of  the  lands  should  remain  unsold 
by  the  second  party  at  the  end  of  the  four  years, 
the  second  party  should  make  no  claim  to  any  in- 
terest in  such  unsold  lands,  but  that  they  should  be 
wholly  vested  in  the  first  party,  his  heirs,  etc.  The 
first  party  died  before  the  four  years  expired,  leav- 


ing a  will  by  which  he  devised  the  lands  which  the 
second  party  had  used  his  skill  and  judgment  in 
selecting  and  purchasing  under  the  written  contract 
with  money  furnished  pursuant  thereto  by  the  first 
party,  to  certain  persons,  but  making  no  provision 
in  the  will  for  the  carrying  out  of  said  contract,  or 
for  making  deeds  of  such  lands  as  the  second  party 
might  sell.  The  devisees  took  no  measures  to  carry 
out  the  contract,  and  after  the  expiration  of  the 
four  years  sold  the  lands  at  a  large  advance  over 
the  cost  price  and  ten  per  cent  interest.  The  ques- 
tion was  whether  the  second  party  was  entitled  to 
recover  from  the  estate  of  the  first  party  such  sum 
as  he  could  have  realized  over  and  above  the  first 
party's  invested  capital,  with  ten  per  cent  interest 
thereon,  from  sales  of  the  lands  within  the  four 
years,  on  the  ground  that  the  first  party's  failure  to 
provide  by  his  will  for  carrying  out  the  contract 
was  a  breach  of  its  terms.  So  that  there  was  at 
least  a  contract  which  became  obligatory  on  both  of 
the  parties  when  and  as  the  one  furnished  money 
and  the  other  used  his  skill  and  judgment  in  select- 
ing lands  for  its  investment  in,  and  of  which,  when 
and  as  that  was  done,  the  four  years  time  became 
and  was  of  the  very  essence,  relating,  as  it  did,  to 
his  chance  for  compensation  for  his  work  and  labor. 
And  it  may  be  added  that  such  mutual  contract, 
while  not  amounting  to  a  power  of  attorney  from 
the  one  to  the  other  party  to  sell  the  lands  as  lands 
in  which  the  latter  had  an  interest,  or  as  lands  from 
the  sale  of  which  any  money  received  could  be  ap- 
plied by  the  latter  to  his  own  benefit,  was  neverthe- 
less a  contract  which  preceded  the  former's  pur- 
chase and  ownership  of  the  lands,  and  contemplated 
that  they  should  be  converted,  if  possible,  within 
a  fixed  period  of  time  by  sales  of  the  former  to  such 
buyers  as  the  latter  might,  within  such  time,  be 
able  to  procure,  into  enough  money  to  yield  to  the 
former  the  money  he  had  paid  for  them,  and  ten 
per  cent  interest  thereon,  and  leave  any  surplus  to 
belong  to  the  latter  as  compensation  for  his  judg- 
ment and  skill  in  originally  selecting  the  lands  for 
the  former  to  purchase,  and  for  his  services  originally 
agreed  to  be  rendered  in  procuring  such  buyers  for 
the  former;  and  that  the  death  of  the  former  be- 
fore the  lapse  of  such  period  of  time,  while  render- 
ing sales  by  him  to  any  buyers  whom  the  latter 
could  henceforth  procure  an  impossibility,  did  not, 
in  consequence,  set  at  naught  such  mutual  contract. 
To  the  same  effect  is  "Story  on  Agency,  section 
466."  Story,  says:  "But  let  us  suppose  that  the 
authority  has  been  in  part  actually  executed  by  the 
agent;  in  that  case  the  question  will  arise  whether 
the  principal  can  revoke  the  authority,  either  in  the 
whole  or  as  to  the  part  which  remains  unexecuted. 
The  true  principle  would  seem  to  be  that  if  the  au- 
thority admits  of  severance  or  of  being  revoked,  as 
Digitized  by* 
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to  the  part  which  is  unexecuted,  either  as  to  the 
agent  or  as  to  third  persons,  then,  and  in  such  case, 
the  revocation  will  be  good,  as  to  the  part  unexe- 
cuted, but  not  as  to  the  part  already  executed.  But 
if  the  authority  be  not  thus  severable,  and  damage 
will  thereby  result  to  the  agent  on  account  of  the 
execution  of  the  authority  pro  tanto,  then  the  prin- 
cipal will  not  be  allowed  to  revoke  the  unexecuted 
part,  or  at  least,  not  without  fully  indemnifying  the 
agent.  As  to  the  rights  of  the  other  contracting 
party  in  the  last  case,  they  are  not  affected  by  the 
revocation;  but  he  will  retain  them  all,  as  well  as 
all  the  remedies,  consequent  upon  any  violation  of 
them,  in  the  same  manner  as  if  no  revocation  has 
taken  place."  Here  a  jurist  is  speaking  of  an 
originally  naked  authority,  and  not  an  authority 
which  by  mutual  agreement  between  its  donor  and 
donee,  founded  upon  a  sufficient  consideration,  be- 
came temporarily  irrevocable  by  the  donor.  "In 
the  case  at  bar  it  may  be  conceded  that  the  agent 
had  not  entirely  carried  out  his  contract  at  the  time 
the  defendant  revoked  his  authority,  but  upon  the 
19th  day  of  July,  and  within  the  limit  of  time  fixed 
by  the  contract,  he  did  produce  a  purchaser  with 
his  money  in  his  hand,  demanding  a  deed."  The 
court  here  construes  the  writing  of  July  13th  pre- 
cisely as  if  it  evinced  an  agreement  immediately 
obligating  the  agent  to  produce  a  purchaser  within 
the  next  ten  days,  and  the  principal  to  pay  him, 
when  lie  should  do  this,  certain  commissions ;  and 
precisely  as  if  all  that  the  agent  had  doue  in  the 
direction  of  finding  a  purchaser  before  the  principal's 
revocation  of  his  authority,  had  stood  for  naught 
as  against  the  principal's  right  of  revocation,  but 
for  the  words  in  the  writing,  "this  contract  to  be 
in  force  ten  days  from  date  hereof." 

"The  case  of  Brown  v.  Pfoor,  38  Cal.  553,  would 
seem  to  indicate  upon  a  cursory  examination  views 
hostile  to  the  principles  expressed  in  the  authorities 
cited  in  this  opinion,  but,  upon  examination  of  that 
case,  it  can  readily  be  seen  that  no  hostility  exists." 
The  contract  in  that  case  does  not  expressly  stipu- 
late that  it  shall  remain  in  force  thirty  days,  and 
the  opinion  of  Justice  Sanderson  clearly  intimates 
that,  if  there  had  been  a  provision  in  the  contract 
that  it  should  remain  in  force  for  that  length  of 
time,  the  defendant  would  not  have  been  permitted 
to  prevent  performance  and  escape  without  making 
compensation  to  the  agent."  This  case  of  Brown 
v.  Pfoor  decided  that  an  agency  to  find  a  purchaser 
for  land,  for  commissions  in  case  of  success,  is  re- 
vocable at  any  time,  unless  coupled  with  an  inter- 
est or  given  for  a  valauble  consideration.  Suppose, 
for  sake  of  argument,  such  agency  had  been  con- 
ferred, to  run  for  a  time  named,  or  the  price  pre- 
scribed named  as  a  price  to  stand  for  a  time  named, 
\Vould  there  not  have  had  to  be  some  valuable  con- 


sideration for  such  time?  Could  time  given,  if  given 
gratuitously,  help  the  agency  to  which  it  related, 
if  the  agency  were  given  gratuitously?  Suppose, 
again,  the  agency  was  already  so  far  executed  that 
the  agent's  success  was  practically  certain,  would 
the  decision  in  Brown  v.  Pfoor  have  necessarily 
been  the  same?  "The  defendant  expressly  agreed 
that  his  contract  with  the  agent  should  remain  in 
force  for  the  period  of  ten  duys." 

To  further  follow  the  text  of  the  opinion  of  the 
court  is  unnecessary.  This  last  sentence  presents  in 
a  nutshell  the  court's  method  of  disposing  of  the 
question  of  the  competency  of  the  principal,  through 
revoking  the  authority  of  the  agent,  to  escape  lia- 
bility to  him  for  the  commissions — the  method 
which  the  court  quotes  so  extensively  from  the  text 
of  Mr.  Mecham  to  develop  and  sustain.  The  logic 
of  this  method  is  that,  having  "  expressly  agreed 
that  his  contract  with  the  agent  should  remain  in 
force  for  the  period  of  ten  days,"  the  principal  is 
necessarily  under  legal  obligation  to  leave  the  au- 
thority of  the  agent  in  force  "  for  the  period  of  ten 
days;  "  therefore  the  principal's  revocation  of  such 
authority,  as  occurring  within  the  period  of  ten 
days,  is  nugatory.  This  sort  of  logic  is,  perhaps, 
sound  enough — leastwise  harmless  enough — if  the 
principal's  so-called  "contract  with  the  agent" 
presently  holds  the  principal  under  legal  obliga- 
tion; for  in  such  case  there  is  a  legal  obligation  to 
remain  in  force  for  some  appreciable  time,  whether 
"  for  the  period  of  ten  days  "  or  not,  and,  therefore, 
something  to  which  "  period  of  ten  days"  can  pos- 
sibly apply  or  be  referable.  But  if  the  principal's 
so-called  "  contract  with  the  agent "  does  not  pres- 
ently hold  the  principal  under  legal  obligation,  and 
this  for  the  lack  of  a  consideration,  then  even 
though  he  has,  perchance,  "expressly  agreed  that 
his  contract  with  the  agent  should  remain  in  force 
for  the  period  of  ten  days,"  nothing  comes  of  this 
unless  it  avails  to  subject  the  principal  to  present 
legal  obligation  under  his  so-called  "  contract  with 
the  agent ;  "  and  it  is  quite  impossible  for  it  to  avail 
to  do  that  without  some  sufficient  consideration  to 
give  rise  to  legal  obligation  under  his  so-called 
"  contract  with  the  agent." 

To  be  sure,  the  court  may  have  intended  their 
logic  to  resolve  itself  into  this :  It  having  been  a 
term  of  the  principal's  request  that  he  would  sell  at 
such  prices  and  pay  such  commissions  only  for  the 
period  of  ten  days ;  and  the  agent  having  virtually 
executed  such  request,  not  only  within  that  period, 
but  before  such  request  was  retracted  by  the  princi- 
pal; and  the  agent  having  afterward,  and  before 
that  period  ended,  fully  executed  such  request; 
therefore  such  partial  execution  of  the  request  had 
so  far  supplied  a  consideration  as  to  ripen  such  re- 
quest into  a  valid  contract,  and  leave  the  question 
Digitized  bv  Vj  vJV_/:x lv- 
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of  the  principal  right  to  retract  such  request  at  one 
with  the  question  of  his  right  to  recede  from  a  con- 
cluded contract. 

If  the  court  are  properly  to  be  understood  as  so 
intending,  then  the  seeker  of  legal  light,  when  fully 
recovered  from  the  effects  of  the  dissent  of  three  of 
their  honorable  body  from  the  conclusion  that  was 
reached  by  so  roundabout  and  confusing  a  process — 
however  unable  he  may  still  be  to  understand  how 
the  "  period  of  ten  days  "  aided  the  result — may  as 
well  make  this  mental  note  to  the  case  of  Blumen- 
thal  v.  Ooodall :  Tf  the  principal's  liability  for  com- 
missions is  entirely  contingent  upon  the  broker's 
success  in  executing  the  principal's  request  to  find 
him  a  purchaser  at  a  fixed  price,  and  the  principal 
is  not  moved  to  make  such  request  by  any  thing 
given  or  done,  or  promised  to  be  absolutely 
given  or  done,  by  the  broker,  and  it  is  all  one,  in 
respect  of  any  legal  obligation  on  his  part,  whether 
he  ever  makes  an  effort  to  execute  the  request  or 
not — then  is  not  the  request  revocable  in  its  own 
nature,  regardless  of  whether  time  is  or  is  not  al- 
lowed the  broker  within  which  to  execute  it,  unless 
and  until  it  is  so  far  executed  by  the  broker  as  for 
a  sufficient  consideration  to  be  supplied  for  the  re- 
quest to  attach  to,  and  thus  give  rise  to  legal  obli- 
gation in  the  principal? — and  at  this  juncture,  isjnot 
all  question  of  his  power  or  right  to  revoke  the  re- 
quest set  at  naught  by  the  question  of  his  power  or 
right  to  throw  off  at  will  the  yoke  of  his  existing 
legal  obligation? 

Indianapolis,  Ind.  Upton  J.  Hammond. 


THE  KOW  SHING  CASE. 

NOW  that  the  account  of  Mr.  Tamplin,  one  of 
the  survivors  of  the  Kow  Shing,  has  been 
published,  it  is  possible  to  form  an  opinion  on  the 
merits  of  the  case.  The  material  facts  appear  to  be 
that  the  Kow  Shinff  was  a  registered  British  vessel, 
but  in  the  regular  employment  of  the  Chinese  gov- 
ernment, "  under  a  monthly  charter."  For  all 
purposes  of  control  and  management,  as  the  facts 
proved,  she  was  a  Chinese  vessel. 

She  took  on  board  some  1,500  troops  and  sailed 
for  Corea.  She  had  sighted  the  coast,  and  was  on 
the  point  of  disembarking  the  troops,  when  a  Chi- 
nese man-of-war,  the  Tsi  Yuen,  passed,  steaming  in 
hot  haste  back  towards  China.  8he  was  flying  the 
Japanese  flag,  and  had  apparently  been  damaged  in 
action. 

An  hour  later  the  Naniwa  appeared,  ordered  the 
Kow  Shing  to  heave  to,  and  after  sending  an  officer 
on  board,  and  finding  what  kind  of  service  the 
Kow  Shing  was  employed  in,  signalled  that  she  was 
to  follow  the  Naniwa.  This  the  Chinese  general 
refused  to  allow,  and  the  Japanese,  in  order  to 


prevent  the  landing  of  the  troops  in  Corea,  pro- 
ceeded to  sink  the  ship.  Mr.  Tamplin,  after  a 
miraculous  escape,  was  picked  up  by  the  Naniwa's 
boats.  He  then  learnt  that  the  Tsi  Yuen  had, 
under  cover  of  the  Japanese  flag,  approached  close 
to  the  Naniwa,  and  "  the  Japanese  commander  had 
allowed  her  to  pass  unmolested,  thinking  her  to  be 
a  friend,  when  the  Chinese  commander  opened  fire 
and  steamed  rapidly  away." 

There  is  a  tendency  to  confuse  the  two  issues  in- 
volved: («)  The  necessity  for  a  declaration  of 
war  as  between  belligerents  and  between  belliger- 
ents and  neutrals;  (5)  the  liability  of  a  neutral 
owner  who  puts  his  vessel  at  the  disposition  of  a 
belligerent  for  purposes  of  transport.  As  to  (a)  the 
Chinese  would  be  estopped  by  their  own  act  in  this 
case  from  denying  that  a  state  of  war  existed.  A. 
cannot  march  into  B.'s  territory  and  claim  that 
B.  has  no  right  to  resist  the  attack  merely  because 
he  has  not  told  B.  he  was  coming.  As  between  the 
belligerents  the  first  shot  fired  by  the  Chinese  Tsi 
Yuen  constituted  a  state  of  war,  and  had  the 
Kow  Shing  been  a  Chinese  transport  no  question 
could  have  arisen.  But,  prima  facie,  this  only 
applies  to  belligerents  inter  se;  there  is  no  question 
of  estoppel  as  between  either  aggressor  or  defender 
and  a  neutral  power.  The  neutral  has  the  right  to 
receive  warning  from  both  sides  before  becoming 
liable  to  a  penalty  for  ordinary  acts  of  commercial 
dealing — e.  g.  'in  goods  declared  contraband  of  war. 

On  the  other  hand,  there  is  no  doubt  that  if  a 
neutral  owner  allows  his  vessel  in  the  course  of 
what  Qrotius  called  a  "just  " — »'.  e.  a  duly  consti- 
tuted —  war  to  be  employed  by  a  belligerent  he 
renders  his  ship  liable  to  confiscation.  The  Oro- 
zemoo  was  an  American  vessel  hired  by  the  Dutch 
government  to  convey  three  civil  and  two  military 
officers  to  Batavia  when  England  was  at  war  with 
Holland,  and  was  condemned  by  Sir  W.  Scott. 
The  number  of  persons  carried,  and  even  the  knowl- 
edge of  the  master,  were  held  immaterial,  the 
ground  of  liability  being  declared  to  be  simply  "  an 
injury  arising  to  the  belligerent  from  the  employ- 
ment in  which  the  vessel  is  found ; "  and  accord- 
ingly the  same  great  authority  condemned  a 
neutral  vessel  which  had  been  violently  forced  into 
the  French  transport  service  against  the  wish  of  the 
master  (the  Caroline).  Clearly,  therefore,  had  a 
war  been  in  existence  the  Kow  Shing  would  have 
been  liable.  But  till  a  state  of  war  is  fully  estab- 
lished the  act  of  transport  is  innocent.  Is  there 
any  thing,  therefore,  to  distinguish  the  case  of 
transporting  foreign  troops  in  the  way  the  Kow 
Shing  was  from  other  neutral  acts,  innocent  in 
themselves,  and  in  connection  with  which  a  neutral 
has  the    right   to  demand   a  declaration  of    war 

before    punishment    can    attach    to    them  ?     The 
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answer  is,  that  as  between  two  nations,  the  sub- 
jects of  a  third  who  co-operate  with  one  side  for  a 
common  purpose  must  be  treated  by  the  other  as 
identified  with  their  friends  for  that  purpose.  A 
neutral  who  has  a  trade  domicil  in  a  foreign  coun- 
try which  is  at  war  ia  treated  by  the  other  side  as 
identified  for  the  purposes  of  that  trade  with  the 
country  of  his  domicil. 

The  Kow  Shing  was  willingly,  openly,  and  more 
or  less  permanently  in  the  employment  of  the 
Chinese  government.  The  owners  knew  war  was 
imminent,  and  took  the  risk  of  war  being  duly  de- 
clared during  their  month  of  employment,  when 
they  would  at  once  hare  become  liable.  They 
threw  in  their  lot  with  the  Chinese  for  the  purpose 
of  transporting  troops  to  Corea;  the  action  of  the 
Chinese  vessel  enabled  the  Naniwa  legally  to  pre- 
vent this  transport  by  force  without  a  declaration 
of  war;  the  act  of  the  Tsi  7u«n  fixes  with  liability 
not  only  the  Chinese  vessels,  but  all  neutrals  co- 
operating with  the  Chinese  for  the  same  object. 

Had  the  facts  been  reversed,  and  the  first  act  of 
hostility  been  committed  by  the  Japanese,  the  Kow 
Shing  might  justly  have  complained  of  want  of  no- 
tice ;  as  it  is,  her  proper  remedy  is  by  recourse  to 
the  Chinese  government. — Law  Journal. 


FOREIGN  LAW  IN  ENGLISH  CASES. 

WHEN,  as  in  the  recent  case  of  Cutlar  v.  Buenos 
Ayres  Railway  Company,  the  damage  com- 
plained of  was  done  in  a  foreign  country,  it  may 
generally  be  stated  that  the  lex  loci  prevails,  and 
that  the  plaintiff  must  show  here  that  the  injury 
which  he  has  suffered  would  give  rise  to  a  cause  of 
action  under  the  laws  of  the  State  in  which  the 
thing  happened. 

But  this  general  statement  requires  some  modifi- 
cations. 

In  the  first  place,  there  are  some  things  with  re- 
gard to  which  it  will  be  taken  for  granted  that  they 
are  actionable  in  any.  country  whatsoever.  To 
quote  from  a  great  authority  (Story  on  the  Conflict 
of  Laws,  p.  865) :  "  Presumption  has  a  proper  place 
within  limits  in  regard  to  foreign  laws.  Thus  it 
could  not  be  necessary  to  give  evidence  that  in  a 
foreign  country  breach  of  contract,  battery,  con- 
version, or  damage  caused  by  fraud  or  negligence 
would  give  a  right  of  action.  The  presumption 
arises  on  grounds  of  probability,  growing  out  of  the 
fact  that  the  law  is  known  to  be  widespread  and 
uniform.  Nothing  short  of  this  should  be  sufficient 
to  turn  the  burden  of  proof  upon  him  who  would 
deny  the  existence  of  such  law."  Cf.  Brown  v. 
Gracey,  which  was  an  action  upon  a  promissory 
note  made  in  Scotland  and  sued  upon  in  this  coun- 
try.    The  Lord  Chief  Justice  Abbott  said  that  if 


the  Scotch  law  differed  from  the  law  of  England  as 
to  the  liability  of  the  defendant,  it  lay  upon  the 
defendant,  and  not  the  plaintiff,  to  show  it.  (D.  & 
Ryl.  41,  note.) 

We  do  not  know  whether  a  defendant  would  be 
able  to  discharge  the  onus  on  him,  by  showing,  for 
instance,  that  the  damage  was  done  in  Terra  del 
Fuego  and  in  regions  where  no  law  against  battery 
is  known! 

Cutlar,  the  plaintiff  in  the  present  case,  lost,  or 
partially  lost,  two  limbs — that  was  a  touch  of  the 
sort  that  makes  the  whole  world  kin — and  the  cause 
of  this  was  the  negligence  of  the  defendant  com- 
pany's servant,  who  had  charge  of  a  shunting  engine 
at  a  level  crossing.  This  being  so,  it  was  needless 
to  prove  to  the  jury  that  the  law  of  the  Argentine 
Republic  gave  him  a  cause  of  action.  But  what 
the  particular  duties  of  a  railway  company  toward 
the  public  were  according  to  the  law  of  the  land 
was  a  matter  of  which  proof  was  necessary. 

Theu  there  is  another  modification  of  the  rule 
that  the  lex  loci  prevails.  Where  the  law  is  ad  liti* 
ordinationem,  and  not  ad  litis  deeisionem,  the  let  fori 
prevails.  Thus  a  foreign  statute  of  limitation  will 
not  prevent  a  plaintiff  recovering  in  England,  if  he 
ever  had  a  right  of  action  abroad.  Finch  v.  Finch 
(35  L.  T.  Rep.  233;;  cf.  also  Leroux  v.  Brown  (19 
L.  T.  Rep.  O.  S.  186),  which  decides  that  no  right 
can  be  set  up  here  in  respect  of  a  foreign  cause  of 
action  which  in  England  would  be  barred  by  the 
statute  of  frauds. 

Where  the  lex  loci  does  prevail,  it  must  be  proved 
to  the  court  as  a  fact.  The  right  method  of  this 
proof,  in  cases  where  statute  24  &  25  Vict.  c.  11  is 
not  resorted  to,  was  fully  discussed  in  the  Sussex 
Peerage  case  (11  CI.  &  F.  115.)  Lord  Langdale 
said :  "  A  witness  more  or  less  skilled  in  the  foreign 
law  is  called  to  depose  to  it.  He  may  state  what  it 
is  from  his  own  knowledge,  or  assist  his  own 
knowledge  by  reference  to  books  and  authorities." 
Lord  Brougham  said:  "It  is  perfectly  clear  that 
the  proper  mode  of  proving  foreign  law  is  not  by 
showing  to  the  House  the  book  of  the  law ;  for  the 
House  has  not  organs  to  know  and  to  deal  with  the 
text  of  that  law,  and  therefore  requires  the  assist- 
ance of  a  lawyer  who  knows  how  to  interpret  it.  If 
the  Code  Napoleon  was  before  a  French  court,  that 
court  would  know  how  to  deal  with  and  construe  its 
provisions ;  but  in  England  we  have  no  such  knowl- 
edge, and  the  English  judges  must  therefore  have 
the  assistance  of  foreign  lawyers." 

' '  A  witness  more  or  less  skilled  "  was  Lord  Lang- 
dale's  expression. 

The  cases  as  to  who  are  competent  to  be  such 
witnesses  are  somewhat  curious.  See  Rex  v.  Inhab- 
itants of  Brampton  (10  East,  287),  where  counsel 
relates  a  case  in  which  a  prisoner  was  charged  with 
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bigamy,  the  first  marriage  having  been  a  Gretna 
Green  wedding.  A  Scotch  tobacconist  was  not 
allowed  to  give  evidence  of  the  legality  of  that 
marriage.  At  the  same  time  the  witness  need  not 
actually  be  a  professional  lawyer  (Vander  Donckt 
v.  Thellusson,  8  0.  B.  812;  and  cf.  13  L.  T.  Rep. 
[0.  8.]  73.  But  his  knowledge  of  the  law  must  be 
from  a  practical  acquaintance  with  it.  A  mere 
academic  study  will  not  do.  (Bristowe  v.  Scque- 
ville,  5  Ex.  775;  Be  Bonelli,  34  L.  T.  Rep.  32.) 

The  proof,  then,  of  foreign  law,  is  to  be  given  by 
calling  a  witness  "  more  or  less  skilled  "  within  the 
meaning  of  these  cases,  who  may  refer  to  text-books 
if  he  likes. 

One  of  the  authorities  usually  referred  to  in  sup- 
port of  this  view  is  Rex  v.  Picton  (30  Hew.  St.  Tr. 
695).  The  indictment  stated  that  Thomas  Picton, 
some  time  governor  and  commander-in-chief  over 
and  in  the  island  of  Trinidad,  in  the  West  Indies, 
bad  caused  the  torture  to  be  inflicted  upon  Louisa 
Calderon,  a  free  mulatto,  in  the  island  of  Trinidad 
aforesaid.  It  was  proved  that  by  the  prisoner's 
orders,  the  unhappy  mulatto  girl,  a  child  of  four- 
teen years,  was  tortured  cruelly.  A  rope  was  fas- 
tened to  her  wrists,  and,  passing  through  a  pulley, 
was  fixed  to  the  ceiling;  she  was  then  pulled  up  to- 
wards the  ceiling  and  lowered  again  upon  a  sharp 
wooden  spike,  so  that  the  weight  of  her  body  rested 
upon  her  feet,  and  her  feet  upon  the  spike;  this 
process  was  repeated  over  and  over  again  to  induce 
a  confession.  And  after  this  evidence —  imagine  it 
in  an  English  trial  in  the  year  1804 — the  defense 
solemnly  called  the  attorney-general  of  Trinidad,  as 
an  expert  on  the  Spanish  law  of  the  island,  to  prove 
that,  according  to  that  law,  such  torture  was  law- 
ful, and  that  the  prisoner  was  therefore  within  his 
rights  1  He  referred  to  the  authorities  for  his  state- 
ment. He  was  not  cross-examined ;  but  the  reader 
will  not  be  surprised  to  learn  that  the  British  jury 
convicted  in  spite  of  the  Itae  loci,  and  it  would  cer- 
tainly be  difficult  to  blame  them. 

However  that  may  be,  the  general  rule  which  the 
court  in  that  case  laid  down  has  ever  since  remained 
unshaken.  And  any  plaintiff  in  England  to-day, 
who  has  suffered  a  wrong  abroad,  has  the  same 
right  and  remedy,  subject  as  above-mentioned,  as 
he  would  have  had  in  the  place  where  he  was 
injured. 

All  this  is,  of  course,  subject  to  one  more  rule, 
which  has  the  sanction  of  a  law  which  is  more  forci- 
ble than  that  of  any  statute,  the  law  of  necessity, 
the  rule  which  is  proverbially  expressed  by  saying 
that  "you  must  first  catch  your  hare,  then  cook  it." 
Mr.  Cutlar,  the  plaintiff  in  the  present  case,  was 
fortunate  in  this  respect,  for  the  defendant  company 
had  property  and  a  registered  office  in  London. 
Where  this  advantage  exists,    under  the  present 


state  of  the  laws,  a  man  can  carry  his  rights  of  ac- 
tion in  his  portmanteau  from  one  country  to  another 
with  very  little  difficulty ;  but  without  it  they  will 
be  very  worthless  baggage. — Law  Timet. 


^hstxncts  tft  Recent  decisions. 

Chattel  mortgage — enforcement— estoppel. 
— Where  a  bank  buys  notes  of  the  payee  on  the 
faith  of  a  statement  by  the  latter  that  the  maker  has 
a  large  capital,  and  is  doing  a  prosperous  business, 
when  in  fact  such  payee  holds  unrecorded  chattel 
mortgages  securing  such  notes  and  others  on  all  the 
property  of  the  makers  for  an  aggregate  amount 
greater  than  the  actual  value  of  the  property,  of 
which  the  bank  has  no  knowledge,  the  mortgagee 
and  its  assignee  for  the  benefit  of  creditors  are  es- 
topped to  set  up  such  mortgages  to  defeat  an  at- 
tachment by  the  bank,  levied  after  the  mortgages 
are  recorded.  (Wachusett  Nat.  Bank  v.  Sioux  City 
Stove  Works,  U.  S.  Cir.  Ct.,  Dist.  Iowa,  63  Fed. 
Rep.  366.) 

Covenants  —  building  restrictions.  —  Where 
the  owner  of  adjacent  lots  conveys  one  by  a  deed 
providing  that  the  grantee  or  his  assigns  should 
never  erect  buildings  thereon  within  a  certain  dis- 
tance of  the  street,  the  restriction  runs  with  the 
land,  and  a  grantee  of  the  adjacent  lots  may  enjoin 
its  violation.  (Muzzurelli  v.  Hulshizer  [Penn.],  30 
Atl.  Rep.  291.) 

Injunction — to  restrain  actions  at  law. — In- 
junction will  lie  to  restrain  the  prosecution  of  a 
number  of  suits  for  royalties  accruing  under  a  con- 
tinuing contract,  where  in  a  suit  involving  all  the 
issues  between  the  parties,  the  plaintiff  therein  has 
recovered  a  judgment,  from  which  the  defendant  is 
prosecuting  an  appeal  with  a  sufficient  appeal  bond, 
and  defendant  has  also  given  a  bond  conditioned 
that  he  will  pay  any  judgment  against  him  in  an- 
other similar  suit  which  is  pending,  and  all  royalties 
accruing  pending  the  appeal,  and  has  stipulated 
that,  if  the  judgment  appealed  from  is  finally  af- 
firmed, he  will  interpose  no  defense  to  any  other 
action  to  recover  royalties  under  the  contract. 
(Norfolk  &  N.  B.  Hosiery  Co.  v.  Arnotd  [N.  Y.],  38 
N.  E.  Rep.  271.) 

Insurance — verbal  contract. — The  issuance  of 
a  policy  is  not  necessary  to  a  valid  contract  of  in- 
surance ;  and  if  a  verbal  contract  to  issue  is  made 
with  an  authorized  agent  of  the  company  without 
mentioning  any  date  for  the  insurance  to  take  ef- 
fect, the  risk  commences  immediately.  (Potter  v. 
Phenix  Ins.  Co.,  U.  S.  Cir.  Ct.,  Dist.  Mo.,  63  Fed. 
Rep.  382.) 

Railroad  company — defective  freight  cars — 
negligence. — It  is  the  duty  of  a  railroad  company 
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to  its  brakemen  to  take  ordinary  care  that  the  ends 
of  freight  cars  be  furnished  with  such  handles,  lad- 
ders or  safeguards  as  are  in  common  ordinary  use 
on  railroads.  (Donner  v.  D.  &  H.  Canal  Co.  [Penn.], 
30  Atl.  Rep.  269.) 

Railroad  receivers— leased  lines. — Receivers 
who  take  possession  of  and  operate  leased  lines  for 
more  than  a  year,  and  receive  the  earnings  thereof, 
arc  bound  to  disburse  the  same  in  accordance  with 
the  terms  of  the  lease ;  and  where  they  apply  such 
earnings  to  the  payment  of  interest  on  the  bonds, 
when  the  lease  requires  that  the  taxes  shall  be  first 
paid,  the  court  will  require  them,  even  after  the 
leased  roads  have  been  surrendered,  to  restore  the 
diverted  money  by  paying  the  taxes  in  question. 
(Clyde  v.  Richmond  &  D.  R.  Co..  U.  S.  C.  C.  [S 
Car.],  63  Fed.  Rep.  21. 

Specific  performance-sale  of  land. — A  con- 
tract for  the  sale  of  land  to  plaintiff  provided  for  a 
deed  containing  full  covenants  with  warranty,  but 
before  the  delivery  thereof  a  !u  pendens  in  ejectment 
was  filed  against  defendant,  whereupon  plaintiff  re- 
fused to  accept  the  deed.  Held,  in  a  suit  for  spe- 
cific performance,  pending  which  defendant's  title 
was  cleared  by  a  judgment  in  his  favor  in  the  eject- 
ment suit,  that  plaintiff  was  entitled  to  a  decree. 
(Haffey  v.  Lynch  [N.  Y.],  38  N.  E.  Rep.  298.) 

Trust  and  trustee  —  accounting  —  counsel 
fees. — A  trustee  is  entitled  to  credit  for  payments 
made  under  order  of  court.  Counsel  fees  for  ser- 
vices rendered  in  setting  aside  conveyances  and  con- 
fessions of  judgment  by  a  trustee  to  prefer  certain 
creditors  of  an  insolvent  estate  are  payable  out  of 
the  common  fund,  and  not  only  out  of  the  portion 
of  the  creditors  specially  benefited,  (in  re  Weed's 
Estate  [Penn.],  30  Atl.  Rep.  273.) 


2£eur  g5oofe.s  atut  ^cttr  gflitiows. 

White  on  Corporations  —  By  Frank  White. 

This  work  is  without  doubt  the  most  complete 
and  comprehensive  work  on  New  York  corporations 
that  has  ever  been  made.  The  author  has  had  years 
of  experience  in  corporate  matters  in  the  office  of 
the  secretary  of  state,  has  for  the  last  three  years 
been  engaged  in  this  work,  which  has  just  been 
published,  and  is  the  author  of  White's  Manual  of 
Corporation  Laws  and  White's  Manual  for  Foreign 
Corporations.  The  work  is  of  great  value,  as  it  is 
a  strictly  practical  book,  if  nothing  else,  and  at  the 
same  time  has  the  advantage  of  containing  all  the 
matter  which  such  a  work  should  have,  and  yet 
which  we  so  seldom  nowadays  find  in  many  of  the 
leading  text-books.  The  work  contains  the  Gene- 
ral Corporation  Law,  which  is  followed  by  a  sched- 
ule of  laws  repealed ;  then  it  has  the  Organization 
Tax  Law,  the  Stock  Corporation  Law,  the  Federal 
Anti-Trust  Law,  the  Transportation  Corporation 


Law,  Miscellaneous  Acts,  Railroad  Law,  New  York 
Rapid  Transit  Act,  Miscellaneous  Railroad  Laws, 
Interstate  Commerce  Act,  Penal  and  Criminal  Code 
Provisions,  Civil  Code  Provisions,  the  Condemna- 
tion Law,  Dissolution  and  Receivers,  Constitutional 
Provisions,  Statutory  Construction  Law,  Taxation 
of  Corporations,  United  States  Income  Tax  Act, 
Joint-Stock  Association  Law,  Forms,  Index  to 
Forms  and  General  Index.  From  this  summary  of 
the  contents  of  the  work  it  can  be  readily  seen  that 
many  elements  essential  to  a  good  book  exist  in  the 
treatise.  The  annotations  are  full  and  brought 
down  to  date,  and  the  forms  are  coniplete  and  well 
arranged,  while  the  index  is  compiled  with  great 
care  and  is  very  practical.  We  trust  and  feel  sure 
that  the  profession  will  recognize  the  value  of  the 
work,  and  that  it  will  fill  the  need  which  has  ex- 
isted for  a  terse,  practical  and  complete  work  on 
New  York  corporations.  Published  by  the  White 
Law-Book  Company,  Albany,  N.  Y. 


?l0tes 


fPHIS  is  the  way  a  Kentucky  judge  charged  the 
1  jury  the  other  day:  "If  you  believe  what  the 
counsel  for  the  plaintiff  has  told  you,  your  verdict 
will  be  for  the  plaintiff;  but  if,  on  the  other  hand, 
you  believe  what  the  defendant's  counsel  has  told 
you,  you  will  give  your  verdict  for  the  defendant. 
But  if  you  are  like  me,  and  don't  believe  what  either 
of  them  said,  I  don't  know  what  you  will  do."  The 
jury  disagreed.  —  Chicago  Legal  News. 

Ephraim  Flint,  the  veteran  lawyer  of  Dover,  Me., 
who  died  recently,  was  once  fined  by  a  country  jus- 
tice of  the  peace  for  contempt  of  court  in  telling  the 
magistrate  too  bluntly  what  he  thought  of  one  of 
his  decisions.  Mr,  Flint  was  not  taken  back  by  the 
justice's  order  to  his  clerk.  "  All  right,"  he  said, 
"  I  have  got  a  note  in  my  pocket  against  you  which 
I  have  been  trying  to  collect  for  the  past  ten  years, 
and  I'll  endorse  the  fine  on  it.  I  never  expected  to 
get  that  much,"  and  suiting  the  action  to  the  words, 
pulled  out  the  note  and  made  the  endorsement. — 
Legal  Adviser. 

A  Dakota  schoolmarm  sued  three  young  men  for 
breach  of  promise.  Counsel  for  one  of  the  defend- 
ants moved  for  a  nonsuit,  on  the  ground  that  she 
was  too  promiscuous.  The  court  seemed  disposed 
to  grant  the  motion,  whereupon  the  plaintiff  asked : 
"Judge,  did  you  ever  go  out  duck  shooting  ?"  His 
honor's  eyes  lighted  up  with  the  pride  of  a  sports- 
man as  he  answered,  "  Well,  I  should  say  so!  and 
many's  the  time  that  I've  brought  down  a  dozen  at 
a  shot."  "  I  knew  it,"  eagerly  added  the  fair  plain- 
tiff. "  That's  just  the  case  with  me,  judge.  A  flock 
of  these  fellows  besieged  me  and  I  winged  three  of 
them."  The  motion  for  nonsuit  was  denied. — Ex- 
change. 
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(Sxivvcnt  topics. 

[All  communications  intended  for  the  Editor  should  be  ad- 
dressed simply  to  the  Editor  of  Thb  Albany  Law  Journal. 
All  letters  relating  to  advertisements,  subscriptions,  or  other 
business  matters,  should  be  addressed  to  The  Albany  Law 
Joubnal  Company.]  

AFTER  years  of  service  of  great  value  and 
importance  to  the  law,  the  legal  profession 
and  the  people,  Judge  Earl  retires  from  a  seat 
on  the  bench  of  the  court  of  last  resort.  The 
arbitrary  rule  which  compels  the  retirement  of 
this  distinguished  jurist  from  taking  an  active 
and  valuable  part  in  the  judicature  of  the  State 
might  in  some  cases  prove  necessary  and  bene- 
ficial, but  in  the  present  instance  Judge  Earl  is 
almost  a  vital  necessity  to  the  determinations 
of  the  Court  of  Appeals,  and  if  he  could  con- 
tinue he  would  be,  as  he  has  been,  one  of  the 
greatest  justices  "who  has  ever  honored  the 
bench  of  this  learned  court.  It  would  be  an 
honor,  a  privilege  and  a  pleasure  if  we  could 
add  our  humble  words  to  the  encomiums  of  his 
associate  justices  and  the  bench  and  bar  of  this 
State,  but  we  feel  that  the  truest  signs  of  the 
appreciation  of  his  work  is  the  high  respect  and 
favor  in  which  he  is  held  by  his  fellow-men. 
True  worth  is  never  sung  by  the  vulgar  paens 
of  the  shouting  multitude,  but  is  evinced  in  its 
highest  form  in  the  quiet  esteem  and  gentle  re- 
spect of  good  men,  and  so  we  feel  that  even  in 
retirement,  his  life  work  will  still  be  felt  in  the 
welfare  of  the  State  and  the  best  interests  of 
the  legal  profession.  Judge  Earl  was  born  in 
Herkimer  in  1824,  and  graduated  from  Union 
College  in  1845.  He  then  began  the  study  of 
law  in  Herkimer,  and  was  admitted  at  the  Gen- 
eral Term  at  Fonda  in  1848,  and  commenced 
the  practice  of  his  profession  in  his  old  home  at 
Herkimer.  In  1855  he  was  elected  county 
judge  and  surrogate,  and  served  one  term  of 
four  years.  He  continued  the  practice  of  his 
profession  in  Herkimer  after  he  finished  his 
term  as  county  judge  until  1869,  when  he  was 
elected  judge  of  the  Court  of  Appeals.  In 
January,  1870,  he  first  took  his  seat  on  the 
bench  of  the  old  Court  of  Appeals,  and  on  July 
1,  1870,  when  the  new  Court  of  Appeals  came 
Vol.  50  —  No.  25. 


into  existence  Jtidge  Earl  became  a  member  of 
the  Commission  of  Appeal,  and  served  for  five 
years,  until  July  1,  1875.  During  his  term  in 
the  old  Court  of  Appeals  he  served  as  chief 
judge.  In  August,  1875,  Judge  Grover  died, 
and  in  November  of  that  year  Judge  Earl  was 
appointed  to  the  Court  of  Appeals  by  Governor 
Tilden,  and  served  under  that  appointment 
during  the  remainder  of  1875  and  during  the 
year  1876.  In  the  fall  of  1876  he  was  elected 
judge  of  the  Court  of  Appeals,  his  opponent 
being  Judge  Danforth,  who  subsequently  sat 
on  the  bench  of  the  court  of  last  resort.  In 
1890  he  was  again  elected  judge  of  the  Court 
of  Appeals,  and  now  retires  by  reason  of  the 
constitutional  provision  requiring  such  action 
when  a  judge  reaches  the  age  of  seventy. 
In  1890  Judge  Earl  was  honored  by  the 
nomination  for  judge  by  both  the  Demo- 
crats and  Republicans,  and  on  the  death  of 
Judge  Ruger,  was  appointed  chief  judge  of 
the  court  of  last  resort.  Judge  Earl  was  mar- 
ried in  the  year  1852,  and  has  received  the 
degree  of  LL.  D.,  from  both  Union  and  Colum- 
bia colleges.  He  is  the  last  surviving  judge 
elected  to  the  old  Court  of  Appeals  and  has 
served,  including  his  service  on  the  old  Court 
of  Appeals,  longer  than  any  judge  who  has  ever 
sat  on  the  bench  of  the  highest  appellate  court 
in  this  State.  But  one  judicial  officer,  Judge 
Dwight  of  Auburn,  has  served  continuously  as 
a  judge  since  1870.  As  judge  of  the  highest 
appellate  court  he  has  written  over  1,400  opin- 
ions, the  opinions  appearing  first  in  volume  41 
N.  Y.,  and  ending  with  144.  His  opinions  if 
published  by  themselves  would  make  about 
eighteen  volumes  of  the  Court  of  Appeals  Re- 
ports. As  a  judge,  Robert  Earl  has  had  vast 
experience  and  has  written  many  important 
decisions,  which  were  partly  or  wholly  new 
to  the  law  of  this  State.  In  looking  over  the 
New  York  Reports  one  is  struck  with  the  clear 
and  concise  way  in  which  Judge  Earl  is  able  to 
distinguish  rules  of  law,  as  given  in  some  cases, 
from  those  which  are  determined  here  and  in 
other  States.  The  first  case  which  strikes  our 
attention  is  that  of  Losee  v.  Buchanan,  et  al. 
(51  N.  Y.  476).  The  defendant  in  this  case 
owned  a  boiler  which  he  had  purchased  from 
reputable  manufacturers  and  which,  without 
any  fault  or  negligence  on  his  part,  exploded 
and  injured  the  plaintiff's  property.  The  corn- 
er 
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missioners  of  appeal,  Judge  Earl  writing  the 
opinion,  held  that  a  party  is  not  liable  for  dam- 
ages occasioned  by  the  explosion  of  a  boiler 
where  he  has  operated  the  same  with  care  and 
skill  and  in  the  absence  of  proof  of  negligence 
on  his  part.  He  distinguishes  the  case  of  Hay 
v.  Cohoes  Co.  (2  N.  Y.  159),  and  questions  the 
case  of  Fletcher  v.  Ryland  (3  H.  L.  Law  R. 
330.)  The  latter  case  is  where  an  owner  who 
had  constructed  a  reservoir  over  five  shafts 
leading  to  mines  and  owned  by  another  was 
held  liable  for  an  injury  caused  by  the  water 
bursting  in  the  shafts  under  the  reservoir. 
Judge  Earl  distinguishes  the  rules  of  law  ap- 
plicable to  such  a  case  where  the  injury  was 
caused  by  animals  and  inanimate  property,  and 
by  his  determination  in  the  case  under  discus- 
sion holds  that  there  must  be- negligence  or 
fault  on  the  part  of  the  owner  of  the  property 
to  make  him  liable  for  injuries  resulting  there- 
from where  such  property  is  inaminate.  The 
next  cases  which  we  notice  involve  questions  of 
constitutional  law  and  statutory  construction 
determined  in  the  Matter  of  New  York  Ele- 
vated R.  Co.  (70  N.  Y.  376),  and  People, 
ex  rel.  Murphy,  v.  Kelly  (76  N.  Y.  473). 
In  the  former  case  Judge  Earl  writes  the 
opinion  of  the  Court  of  Appeals  and  in  the 
latter  case  the  opinion  of  the  majority  of  the 
court,  while  the  late  Judge  Folger  writes  the 
dissenting  opinion,  in  which  Ch.  J.  Church  and 
Judge  Miller  concur.  In  Stewart  v.  Palmer 
et.  al.  (74  N.  Y.  183),  Judge  Earl  writes  the 
opinion  of  the  Court  of  Appeals,  and  holds 
that  the  law  imposing  an  assessment  for  local 
improvements  without  a  notice  to,  and  a  hear- 
ing on  the  part  of  the  owners  of  the  property 
to  be  assessed  so  as  to  deprive  him  of  his  prop- 
erty without  due  process  of  law  is  unconstitu- 
tional. Judge  Earl  says:  "I  am  of  opinion 
that  the  Constitution  sanctions  no  law  imposing 
an  assessment  without  notice  to  and  a  hearing 
by  the  owners  of  the  property  to  be  assessed. 
It  is  not  enough  that  the  owner  might  by  chance 
have  notice  or  that  they  may  as  a  matter  of 
favor  have  a  hearing.  The  law  must  require 
notice  to  them  and  give  them  the  right  to  a 
hearing  and  an  opportunity  to  be  heard.  It 
matters  not  upon  the  question  of  the  constitu- 
tionality of  such  a  law  that  the  assessment  has 
in  fact  been  fairly  apportioned.  The  constitu- 
tional validity  of  the  law  is  to  be  decided  not 


by  what  has  been  done  under  it,  but  by  what 
may,  by  its  authority,  be  done.  The  Legis- 
lature may  prescribe  the  kind  of  notice  and  the 
mode  in  which  it  should  be  given,  but  it  can- 
not dispense  with  all  notice."  Another  interest- 
ing opinion  of  Judge  Earl  is  that  of  Crooke  v. 
County  of  Kings  (97  N.  Y.  421),  which  deter- 
mines that  it  is  immaterial  whether  the  two  desig- 
nated lives  during  whose  duration  a  trust  is  to  be 
created  and  beyond  which  the  power  of  aliena- 
tion may  not  be  suspended  were  strangers  or 
beneficiaries,  and  that  where  the  devise  was  to  a 
trustee  during  his  life  to  receive  the  rents  and 
profits  and  to  apply  them  at  his  discretion  to 
the  support  and  education  of  the  children  of 
the  testatrix,  with  remainder  to  them,  that  the 
devise  was  valid.  Judge  Earl  writes  the  opin- 
ion of  the  majority  of  the  court  in  the  case  of 
Steck  v.  Colorado  Iron  and  Fuel  Co.  (142  N. 
Y.  236),  where  the  majority  of  the  court  held 
that  the  question  as  to  whether  an  action  is  re- 
ferable without  consent  of  both  parties,  is  to  be 
determined  from  the  complaint  alone.  If  the 
cause  of  action  in  the  complaint  is  not  referable 
without  consent,  and  the  same  is  put  in  issue, 
defendant  is  entitled  to  a  trial  by  jury,  and  the 
action  is  not  referable  by  any  thing  set  forth  in 
the  answer.  The  contention  of  the  plaintiff 
was,  that  as  a  counter-claim  was  set  up  which 
involved  a  long  account,  that  therefore  a  refer- 
ence was  possible  and  did  not  violate  the  con- 
stitutional right  of  the  defendant.  Judge  Earl 
gives  the  history  of  references,  and  says  that, 
prior  to  the  Code  practice,  notice  of  matter  in 
defense  could  not  be  given,  except  in  connec- 
tion with  some  plea,  and  at  no  time  in  this  State 
prior  to  1801  could  there  be  more  than  one 
plea  to  a  declaration.  The  pleadings,  there- 
fore, on  both  sides  were  required  to  be  such  as 
to  present  for  trial  a  single  issue,  and  a  plead- 
ing tendering  several  issues  was  bad  for  du- 
plicity. Judge  Earl  denies  that  it  should  be 
asserted  that  the  right  of  trial  by  jury  had,  by 
the  practice  and  usage  of  the  courts,  became 
curtailed  prior  to  any  of  the  modern  revisions 
of  the  Constitution  so  as  to  give  the  meaning 
of  the  guaranty  as  to  jury  trial  a  more  limited 
scope  than  it  had  in  the  Constitution  of  1777. 
He  distinguishes,  and  says  that  where  the 
plaintiff  sets  up  a  cause  of  action  which  is  not 
referable,  and  which  is  not  denied  by  the  de- 
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fendant,  though  the  latter  sets  up  a  counter- 
claim that  the  case  is  referable,  but  where  the 
answer  denies  the  allegation  of  the  plaintiff, 
and  an  issue  is  raised,  the  mere  addition  of  the 
counter-claim  involving  a  long  account,  does 
not  make  the  case  referable.  Judge  Earl  also 
writes  an  important  opinion  in  the  matter  of 
Landon  v.  City  of  New  York  (93  N.  Y.  129), 
where  it  is  held  that  the  rule  that  public  grants 
should  be  construed  most  strongly  in  favor  of 
the  public  and  against  the  grantee,  and  that 
nothing  passes  in  such  grant  by  implication, 
does  not  apply,  at  least  to  its  full  extent,  to  the 
grants  made  upon  adequate  valuable  considera- 
tion, but  is  applicable  to  gratuitous  grants  made 
by  the  sovereign  upon  the  solicitation  of  the 
grantee.  Two  other  interesting  points  are  also 
determined;  that  the  grant  of  the  right  to 
wharfage  at  a  wharf  adjoining  land  under  water 
belonging  to  the  grantor  carries  with  it  as  a  nec- 
essary incident  and  appurtenance  and  as  part 
of  the  grant  the  right  of  way  or  access  to  the 
wharf  for  vessels  over  such  adjacent  lands;  that 
where  a  valid  grant  was  once  made  by  the  State, 
the  property  granted  can  only  be  resumed  by 
the  State  when  needed  for  public  use  under  the 
right  of  eminent  domain,  upon  making  com- 
pensation. The  next  opinion  to  which  we  wish 
to  call  attention  is  that  of  Bertles  v.  Nu- 
nan  (92  N.  Y.  151),  in  which  Judge  Earl 
writes  the  opinion,  and  the  question  is  de- 
termined as  to  the  right  of  tenancy  by  en- 
tirety under  the  recent  statutes.  The  ques- 
tion was  as  to  whether  the  acts  of  1848,  1849, 
i860,  1862,  enabling  a  wife  to  acquire  and  hold 
a  separate  estate,  and  to  sell  and  convey  the 
same  abrogated  the  common-law  doctrine  that 
under  a  conveyance  to  husband  and  wife 
jointly,  they  took,  not  as  tenants  in  common, 
or  as  joint  tenants,  but  as  tenants  by  entirety, 
and  upon  the  death  of  one  the  survivor  took 
the  whole  estate.  This  opinion  is  most  interest- 
ing, as  it  discusses  not  only  the  New  York  State 
Enabling  Acts,  which  are  so  familiar  to  many, 
but  also  the  effects  of  the  Enabling  Acts  upon 
the  common  law.  The  court  holds  that  the  acts 
did  not  abrogate  or  change  the  common  law 
and  that  the  husband  and  wife  took  in  the  estate 
by  entirety  and  upon  the  death  of  one  the  other 
takes  the  entire  property.  Such  a  sketch,  short 
as  it  is,  would  be  imperfect  if  it  merely  gave  a 
few   of    the   more   important   opinions   which 


Judge  Earl,  has  written  and  in  which  he  has 
been  upheld  by  a  majority  of  the  court,  but  we 
will  give  two  of  the  strongest  dissenting  opinions 
which  Judge  Earl  has  written  since  he  has  been 
on  the  appellate  bench.  The  first  is  that  of 
People  v.  Central  R.  Co.  of  N.  J.  (42  N.  Y. 
283).  At  this  time  Judge  Earl  was  chief-judge. 
He  wrote  the  dissenting  opinion  of  the  court, 
which  held  that  the  courts  of  the  State  of  New 
York  have  no  jurisdiction  to  restrain  the  erec- 
tion or  order  the  removal  of  structures  ex- 
tending into  the  bay  or  river  from  the  New 
Jersey  shore,  even  if  they  are  a  public  nui- 
sance as  affecting  injuriously  the  general  and 
common  way  of  those  navigable  waters.  The 
case  really  turned  on  the  question  as  to  what 
was  the  dividing  line  between  this  State 
and  New  Jersey.  Judge  Earl  maintained 
that  New  York  owned  so  much  of  the  land  as 
the  structures  would  cover  which  it  was  sought 
to  restrain  the  erection  of.  The  second  dis- 
senting opinion  is  that  of  Story  v.  New  York 
Elev.  R.  Co.,  where  Judge  Danforth  and  Judge 
Tracy  write  the  opinion  of  the  majority  of  the 
court,  and  Judge  Earl,  Judge  Miller  and  Judge 
Finch  all  write  dissenting  opinions.  The  ma- 
jority of  the  court  held  that  as  the  plaintiff  had 
at  least  a  right  or  easement  in  the  street  from 
the  line  of  the  lot  to  the  center  of  the  street, 
yet  that  they  could  restrain  the  defendants  from 
interfering  with  their  right  of  easement,  though 
it  was  suggested  that  sufficient  time  should  be 
granted  to  allow  the  defendants  to  acquire  any 
right  which  the  plaintiff  had  as  an  easement  or 
privilege.  Judge  Earl,  however,  maintains  that 
the  deed  of  the  grantors  of  the  plaintiff  did  not 
convey  a  fee  in  the  land  to  the  center  of  the 
street  according  to  the  rule  of  the  common  law, 
and  that  as  the  plaintiffs  were  not  actually 
entitled  to  possession  of  the  land  and  did  not 
have  actual  or  constructive  ownership  thereof, 
that  therefore  there  were  not  sufficient  grounds 
for  granting  an  injunction  against  the  defend- 
ant. 

The  opinions  of  the  retiring  judgejare  incisive, 
clear  cut,  and  show  a  quick  perception  and 
grasping  of  facts  of  each  <!ase.  These  faculties 
have  enabled  him  to  clearly  express  and  quickly 
distinguish  cases  which  ordinarily  would  re- 
quire careful  study  to  differentiate.  With  feel- 
ings of  regret  that  he  will  hereafter  be  unable 
to  continue  in  the  position  which   he  has  sr 
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honorably  filled,  we  can  only  add  that  we  trust 
that  he  will  again  assume  the  practice  of  the 
law  and  will  pursue  the  profession  which  he  has 
so  highly  honored  and  assisted  in  elevating. 


Governor-elect  Morton  has  finally  deter- 
mined not  to  appoint  any  additional  jus- 
tices of  the  Supreme  Court.  Much  has  been 
written  on  the  subject,  on  the  one  hand  some 
favoring  the  appointment  and  the  power  of  the 
governor  to  designate  the  new  justices  during 
the  year  1895,  perhaps  because  their  lightning- 
rods  were  pointed  toward  the  executive  man- 
sion, which  is  being  renovated  for  his  excellency, 
while  others,  whose  ends  might  perhaps  be  sub- 
served better  by  allowing  the  interregnum  to 
remain  unfilled,  and  who  have  confidence  in 
the  strength  of  their  popularity,  have  said  that 
there  was  absolutely  no  reason  why  the  governor 
should  create  offices  which  should  be  of  small 
service  and  value  to  the  State,  and  which  it  was 
not  the  intention  of  the  late  Constitutional 
Convention  to  provide  for.  As  far  as  the  in- 
tent of  the  convention  is  concerned,  no  stronger 
argument,  it  seems  to  us,  could  be  advanced 
than  that,  though  they  provided  for  an  appel- 
late division,  which  should  assume  the  jurisdic- 
tion now  held  by  the  General  Term  on  January 
1,  1896,  the  section  as  to  the  additional  justices 
takes  effect  at  the  same  time  that  the  rest  of  the 
Constitution  does,  on  January  1  next.  Article 
6,  section  1,  provides  that  there  shall  be  twelve 
additional  judges,  who  shall  be  chosen  by  the 
electors  of  the  several  existing  judicial  districts, 
and  of  their  successors;  that  the  successors  of 
said  justices  shall  be  chosen  by  the  electors  of 
their  respective  judicial  districts.  Section  4  of 
the  same  article  expressly  provides  that  where 
a  vacancy  shall  occur,  "  otherwise  than  by  ex- 
piration of  term  in  the  office  of  justice  of  the 
Supreme  Court,  the  same  shall  be  filled  for  a 
full  term  at  the  next  general  election  happen- 
ing not  less  than  three  months  after  such  va- 
cancy, and  until  the  vacancy  shall  be  so  filled 
the  Governor,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  if  the  Senate  shall  be  in  ses- 
sion, or  if  not  in  session,  the  governor  may  fill 
such  vacancy  by  appointment,  which  shall  con- 
tinue until  the  1st  of  January  next  after  the 
election  at  which  the  vacancy  shall  be  filled." 
It  is  obvious  that  this  section  provides  not  only 


a  vacancy  which  is  created  by  the  provision  ol 
section  1  for  twelve  additional  justices,  but  also 
for  similar  emergencies  at  subsequent  times.  If 
these  sections,  construed  together,  do  not  suf- 
ficiently express  the  law,  turn  to  the  Public  Offi- 
cers' Act,  chapter  681  of  the  Laws  of  1892,  ar- 
ticle 2,  paragraph  7.  Here  the  following  lan- 
guage is  used:  "  When  a  new  office  or  an  addi- 
tional incumbent  of  an  existing  office  shall  be 
created,  such  office  shall  be  for  the  purposes  of 
an  appointment  or  an  election  vacant  from  the 
day  of  its  creation  until  it  shall  be  filled  by 
election  or  appointment."  In  construing  either 
of  the  sections  of  the  Judiciary  Article  which 
we  have  referred  to,  the  law  is  that  it  should  be 
so  construed  as  not  to  conflict  with  existing 
laws,  if  it  is  possible  so  to  do,  as  it  is  presumed 
that  the  framers  of  the  Constitution  were 
aware  of  the  existence  of  the  statute  law 
af  the  time  that  they  framed  the  provisions 
referred  to.  Under  such  circumstances,  where 
no  special  or  general  exception  is  made  to  exist- 
ing statute  law,  the  presumption  is  that  the 
framers  of  the  revised  constitution  were  aware 
of  the  part  of  the  Public  Officers  Act,  we  have 
quoted  and  conformed  their  law  in  every  way 
to  its  provisions,  as  would  appear  from  the  ex- 
amination of  the  Judiciary  Article  which  in  no 
way  conflicts  with  the  section  of  the  Public 
Officers  Act  which  we  have  quoted.  As  to  the 
benefits  which  additional  justices  would  bring 
we  cannot  say  but  it  has  been  the  policy  of  this 
Journal  to  advocate  an  increase  of  judicial 
force,  as  we  think  that  greater  expediency  in 
legal  procedure  would  be  a  lasting  benefit  to 
the  profession  and  to  the  business  interests  of 
the  State.  The  superfluous  offices  and  sinecures 
we  have  no  desire  to  see  bestowed  on  an  eager 
crowd  of  office-seekers,  but  many  of  the  names 
of  lawyers  suggested  for  the  vacant  places  have 
impressed  us  with  the  idea  that  much  of  the 
evil  which  has  resulted  from  crowded  calendars 
and  unfinished  work  could  be  obviated  during 
the  next  year  if  such  appointments  were  made 
as  we  believe  Governor-elect  Morton  would  de- 
sire to  make.  If  we  really  could  secure  relief 
from  the  difficulties  which  haye  been  many 
times  suggested,  it  would  be  worth  many  times 
the  salaries  of  the  additional  justices  to  gain 
such  expendiency,  but  as  to  the  law,  it  seems  to 
us  there  is  little  or  no  mistake  as  to  its  mean- 
ing and  effect. 


THE  ALBANY  LAW  JOURNAL. 


397 


Two  of  the  most  important  decisions  have 
been  made  in  England,  one  of  which  is 
the  case  of  Burt  et  al.  v.  Bull  et  a/., 
and  the  other  is  one  which  we  shall  dis- 
cuss later.  The  court  determined  in  the  first 
case  that  a  receiver  and  manager  appointed 
by  the  court  is  personally  responsible  for  the  pay- 
ment of  money  due  to  those  who  have  supplied 
goods  to  him  for  use  in  the  business  which  he 
manages.  Lord  Esher,  in  delivering  the  opinion 
of  the  court  says  that  the  receiver  was  not  the 
agent  of  the  company  inasmuch  as  the  com- 
pany could  not  interfere  with  him  in  the  man- 
agement since  the  power  lay  in  the  court  alone 
to  determine  his  actions.  It  was  impossible  to 
imagine  that  the  court  would  make  itself  liable 
in  any  way  and  if  a  manager  gave  orders  under 
such  circumstances,  it  must  be  taken  that  they 
were  on  his  own  responsibility.  Lord  Esher, 
then  adds :  "  That  was  the  position  of  a  person 
appointed  manager  of  a  business  by  the  court, 
but  if  the  manager  ordered  goods  upon  the 
terms  of  the  vendor  who  only  looked  to  a  cer- 
tain fund  for  payment  and  not  to  the  personal 
liability  of  the  manager,  then  the  vendor  could 
not  make  the  manager  personally  liable;  but  if  the 
only  fact  proved  was  that  the  manager  appointed 
by  the  court  gave  the  order  as  manager,  the 
only  true  inference  was  that  he  pledged  his 
personal  credit.  That  being  the  position  of  a 
receiver  and  manager  appointed  by  the  court, 
the  question  here  was  whether  the  order  was 
given  so  as  to  exclude  personal  liability.  The 
expression  '  receivers  and  managers '  was  a  legal 
expression  and  the  order  meant  that  the  de- 
fendants were  receivers  and  managers  appointed 
by  the  court  and  as  such  they  gave  the  order. 
That  being  so  they  gave  the  order  on  their  own 
personal  credit,"  and  are  personally  liable  for 
such  debts.  This  is  also  true  on  the  theory 
that  as  the  court  cannot  be  responsible  or  would 
not  make  itself  so,  the  debtors  must  look  to 
some  person  for  their  money  and  unless  the 
person  who  had  charge  of  the  funds  and  who 
knew  the  extent  of  the  assets  and  liabilities  of 
the'  company  were  made  responsible,  there 
seems  to  be  no  way  in  which  a  person  dealing 
with  the  reciver  could  feel  any  confidence  in 
the  transaction  of  any  business,  the  continuance 
of  which  was  the  object  of  the  appointment  of 
the  receiver  by  the  court. 


In  relation  to  the  bill  pending  before  Con- 
gress for  the  appointment  of  commissioners  of 
uniformity  of  laws,  the  force  of  our  suggestions 
last  week  that  many  of  the  differences  between 
the  laws  of  the  several  States  caused  endless 
trouble  and  miscarriage  of  justice,  is  strength- 
ened by .  several  articles  which  have  recently 
appeared.  The  Auckland  News  contains  a 
summary  of  the  reports  made  to  the  English 
House  of  Commons,  which  was  furnished  with 
the  returns  giving  the  details  of  the  marriage  and 
divorce  laws  prevailing  throughout  the  civilized 
nations  of  the  world.  "  One  of  the  questions 
especially  asked  was  as  to  the  age  at  which  mar- 
riage may  be  contracted.  It  seems  that  in  Aus- 
tria the  marriage  of  children  under  fourteen  is 
not  legitimate,  but  up  to  the  age  of  twenty-four 
the  consent  of  father  or  guardian  has  to  be  ob- 
tained. In  Russia  the  bridegroom  may  not  be 
younger  than  eighteen,  nor  the  bride  younger 
than  sixteen,  and  persons  over  eighty  are  pro- 
hibited from  marrying  at  all,  while  no  person  is 
permitted  to  contract  a  fourth  marriage.  The 
farther  north  we  go  the  later  becomes  the  mar- 
riageable age,  till  in  Sweden  and  Norway  the 
law  is  that  a  man  cannot  marry  until  he  is  twenty- 
one  and  the  woman  until  she  is  eighteen.  In 
America  it  is  extremely  difficult  even  to  outline 
the  marriage  laws,  as  there  are  forty-seven  sov- 
ereign States,  each  claiming  exclusive  control 
over  the  matter  of  the  marriage  of  its  citizens. 
Hence  it  comes  that  in  Montana  and  Washing- 
ton twenty-one  is  the  earliest  marrying  age  for 
man,  and  eighteen  for  woman,  while  in  New 
Jersey  and  Connecticut  the  ages  are  respect- 
ively fourteen  and  twelve.  All  that  a  school- 
boy in  Washington  has  to  do  in  order  to  wed  a 
school-girl  friend  is  to  induce  her  to  lay  aside 
the  skipping-rope  for  a  while  and  fly  with  him 
across  the  border  to  a  more  complaisant  State. 
In  the  matter  of  charges  and  fees,  there  is  a 
delightful  lack  of  unanimity  among  civilized 
nations.  In  Sweden  and  Norway,  for  example, 
time  and  place  are  quite  optional,  weddings  in 
church  being  of  exceptional  occurrence,  and 
you  are  not  bound  to  give  the  officiating  clergy- 
man any  fee  whatever.  In  Switzerland  the  only 
fee  is  one  to  cover  expense  of  the  publication 
of  the  marriage  in  a  local  newspaper,  and  regis- 
tration, and  you  can  be  married  at  any  hour 
you  please.     In  Greece  a  bishop's  license  costs 
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three  drachmas  (sixty  cents),  and  the  registra- 
tion five  drachmas  (one  dollar).  In  Belgium 
they  make  a  little  charge  for  a  '  marriage  pam- 
phlet' presented  to  the  parties,  and  for  stamps, 
but  even  these  are  dispensed  with  if  the  parties 
mike  a  declaration  of  poverty.  On  the  subject 
of  the  grounds  of  divorce  very  great  divergences 
occur  between  the  different  nations.  In  France, 
to  call  a  wife  canaille  before  her  children  justi- 
fies a  decree  of  divorce,  as  also  does  a  wife's 
'refusal  to  obey  her  husband  when  it  is  a  ques- 
tion of  a  theatrical  engagement/  A  wife  can 
also  get  a  divorce  if  the  husband  ill-treats  his 
mother-in-law.  In  spite  of  the  proverb  about 
the  advantages  of  a  little  aversion  at  the  begin- 
ning of  matrimonial  life,  it  is  the  law  in  Ger- 
many that '  insuperable  aversion  may  become  a 
ground  for  divorce,  if  both  parties  consent  and 
there  are  no  children.'  Roumania  distinguishes 
herself  by  an  enactment  that  a  divorce  can  be 
procured  if  the  tribunals  are  satisfied  that '  ex- 
istence in  common  is  impossible.'  In  Massa- 
chusetts and  Mississippi  '  the  habitual  use  of 
opium  or  like  drug'  is  held  a  sufficient  excuse 
for  untying  the  marriage  knot;  and  in  some 
States,  as  West  Virginia,  marriage  will  be  an- 
nulled if  one  party  is  a  negro  and  the  other  a 
white  person.  As  to  the  cost  of  divorce,  the 
cheapest  and  simplest  kind  in  the  States  costs 
$100;  in  Germany  it  varies  from  $12  to  $250. 
In  Russia,  Consistorial  Courts  pronounce  in 
divorce  cases,  and  the  expense  is  very  great. 
Saxony's  modest  figure  is  from  $12  to  $25. 
There  are  other  curious  regulations  in  different 
countries.  Thus,  in  Portugal,  'it  is  the  duty 
of  a  married  woman  to  follow  her  husband 
everywhere  except  to  a  foreign  country.'  A 
Portuguese  married  woman  also  'may  not  pub- 
lish her  literary  works  without  her  husband's 
consent.'  Parties  divorced  may  not  re-marry 
in  Roumania.  In  Italy  there  is  no  divorce  at 
all,  marriage  being  annulled  only  by  the  death 
of  one  of  the  parties.  In  America  the  only 
State  that  has  a  similar  law  is  South  Caro- 
lina." 

In  Ohio  the  secretary  of  state  has  compiled 
the  statistics  as  to  the  number  of  marriages  and 
divorces  within  the  State  during  the  year,  and 
it  appears  that  during  the  last  five  years  nearly 
3,000  divorces  have  been  granted  in  the  State. 
The   Ohio  Legal  News  gives  a  summary  of  it 


which  is  most  profitable  and  useful  and  which 
we  give  herewith: 

Granted  to       Granted  to 

husband.  wife. 

"Adultery. 198  188 

Absence  and  neglect. 400  980 

Cruelty 51  618 

Drunkenness 4T  978 

Fraud 10  12 

Miscellaneous 26  50 

"Total T30  2.023 

"  The  total  number  of  divorces  granted  in 
1893  were  2,913.  or  160  more  than  this  year, 
and  in  1892  there  were  2,737,  or  sixteen  less 
than  this  year.  The  total  number  granted  has 
doubled  since  1878,  while  in  the  same  period 
the  number  of  marriages  have  increased  only 
31  per  cent.  Cuyahoga  county  leads  the  State 
in  the  number  of  divorce  suits  brought,  having 
a  total  for  the  year  of  947,  as  compared  with 
915  in  Hamilton  county.  In  divorces  granted, 
however,  Hamilton  has  399,  while  Cuyahoga 
shows  but  214.  In  Montgomery,  which  ranks 
third  in  divorce  suits  brought,  there  were  454, 
while  in  Franklin,  there  were  426  and  in  Lucas, 
but  205.  Connubial  felicity  flourishes  ap- 
parently in  a  higher  ratio  on  the  banks  of  the 
Maumee  than  on  the  Miami  or  Scioto.  In 
divorces  granted,  however  Franklin  ranks 
third,  with  159;  Lucas  fourth,  with  105,  and 
Montgomery  with  sixty-eight,  is  outranked  by 
Stark,  with  ninety-nine,  and  Ashtabula  with 
seventy-one.  The  total  number  of  suits  brought 
during  the  year  was  3,696  and  2,918  were  pend- 
ing when  the  year  began.  There  were  858  cases 
dismissed  during  the  year.  In  the  suits  brought 
950  husbands  and  2,103  wives  alleged  absence 
and  neglect;  189  husbands  and  1,271  wives 
charged  cruelty.  Drunkenness  was  one  of  the 
charges  in  fifty-three  cases  by  husbands  and 
859  by  wives;  fraud  in  thirty  cases  by  husbands 
and  twenty-five  by  wives.  Other  causes  were 
assigned  in  209  cases.  In  many  cases  more 
than  one  cause  was  assigned." 


On  Thursday  night  the  judges  of  the  CouVt 
of  Appeals  gave  a  dinner  at  the  Fort  Orange 
Club,  at  Albany,  N.  Y.,  to  the  retiring  judge, 
Robert  Earl.  At  the  dinner  the  judges  pre- 
sented a  memorial  to  Judge  Earl,  which  will  be 
found  in  another  part  of  the  Journal,  and 
those  present  expressed  deepest  regret  that  the 
Court  of  Appeals  was  to  sustain  the  loss  of  the 
services  of  one  who  has  taken  the  most  active 
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and  important  part  in  the  work  of  that  tribunal. 
Among  those  present  were  Hon.  David  B.  Hill, 
Governor  Roswell  P.  Flower,  Judge  William  J. 
Wallace,  Rt.  Rev.  William  Croswell  Doane, 
Hon.  Simon  W.  Rosendale,  Judge-elect  Albert 
Haight,  Hon.  Hamilton  Harris,  Hon.  Isaac  H. 
Maynard,  Hon.  Erastus  Corning.  Senator  Amasa 
J.  Parker,  Gorham  Parks,  Esq.,  Judge  William 
L.  Learned,  Hiram  E.  Sickles,  Esq.,  Judge  D. 
Cady  Herrick,  Hon.  Matthew  Hale,  Rev.  W. 
W.  Battershall,  Gen.  Frederick  Townsend,  J. 
Howard  King,  Esq.,  Dudley  Olcott,  Esq.,  Hon. 
A.  Bleecker  Banks,  Hon.  Abraham  Lansing 
and  Dean  Sage,  Esq.,  together  with  Chief 
Judge  Andrews  and  Judges  Finch,  Peckham, 
Gray,  O'Brien  and  Bartlett. 


THE  BUILDERS  OF  LAW  DURING  QUEEN 
VICTORIA'S  REIGN- 

Lord  Justice  Lush. 

THE  question  of  the  fusion  of  the  two  branches  of 
the  profession  is  one  of  those  questions  of 
whicli  trying  to  get  a  true  view  is,  as  Ruskin  ex- 
presses it,  like  "trotting  round  a  polygon  ;"  but 
there  is  one  assertion  we  may  safely  venture,  and 
that  is,  that  every  barrister  would  be  the  better  for 
a  year  or  two  spent  in  a  solicitor's  office.  No 
browsing  among  briefs  can  make  up  for  that  ex- 
perience which  is  derived  from  personal  contact 
with  the  actualities  of  the  law,  the  object  lessons  of 
the  central  office.  It  is  to  the  legal  student  what 
walking  the  hospitals  is  to  the  medical  student.  It 
is  a  notorious  fact  that  a  large  number  of  our  most 
eminent  judges  and  lawyers  have  sprung  from  the 
ranks  of  the  attorneys  or  solicitors.  Lord  Thurlow 
was  occupying  a  stool  in  an  attorney's  office  in  Ely 
place  what  time  he  and  the  poet  Cowper  spent  their 
time  in  "  giggling  and  making  giggle.''  Lord  St. 
Leonards'  father,  the  barber,  had,  we  know,  to  put 
the  future  chancellor  as  pupil  to  an  attorney  be- 
cause, as  he  said,  "I  tried  Ned  in  my  own  pro- 
fession, but,  unfortunately,  he  had  no  genius  for  it, 
and  it  was  as  a  solicitor  that  he  laid  the  foundations 
of  his  fame  with  his  '  Vendors  and  Purchasers.' '' 
Lord  Truro,  as  a  solicitor,  saw  counsel  bungle  their 
cases  and  felt  that  he  could  do  better.  It  was  not  an 
accident  that  these  men  rose  to  the  highest  emi- 
nence from  solicitors'  offices.  They  owed  in  a 
great  measure  their  success  to  what  they  learned 
there. 

Lord  Justice  Lush  was  another  notable  instance. 
He  began  at  the  lowest  rung  of  the  professional 


ladder,  and  he  climbed  step  by  step  to  the  summit. 

They  are  men  whom 

Ambition  tempts  to  rise. 
Then  hurls  the  wretch  from  high 
To  bitter  scorn  a  sacrifice. 
And  grinning  infamy. 

Lush  shunned   this  kind    of    vaulting    ambition. 

Like  nature  he  did  nothing  "per  saltum."     When 

he  left  the  attorney's  office  he  left  it  for  the  safe 

obscurity  of    the    special    pleader,   and  there   he 

laboured  for  several  years  — 

Mastering-  the  lawless  science  of  the  law, 
That  codeless  myriad  of  precedent. 
That  wilderness  of  single  instances. 
Thro'  which  a  few,  by  wit  or  fortune  led, 
May  beat  a  pathway  out  to  wealth  and  fame. 

Nor  did  he  quit  special  pleading  for  the  changes 
and  chances  of  the  bar  before  he  had  established  a 
solid  connection.  But  in  truth  his  success  was 
never  in  jeopardy  after  the  publication  of  his  prac- 
tice. In  those  days  the  publication  of  a  law  book 
was  something  of  an  event  in  the  profession.  Per- 
haps it  was  that  in  those  halcyon  times  everyone 
was  too  busy  to  be  writing  books.  Now  law  books 
are  legion,  and  nobody  heeds  either  them  or  that 
unlucky  wight,  the  bookmaker.  But  Lush's  prac- 
tice is  a  book  which,  at  any  time,  must  have  ob- 
tained recognition.  Some  idea  of  the  work  put 
into  this  book  may  be  gathered  from  the  fact  that 
the  table  of  cases  contains  references  to  no  less  than 
9,600  cases.  It  tracks  the  course  of  an  action  at  law 
through  all  its  devious  windings,  pleas,  and  de- 
clarations, demurrers,  interrogatories,  replications, 
and  all  the  thorny  iutricacies  of  the  old  system  with 
elaborate  minuteness.  The  bodk  soon  became  as 
indispensable  to  the  common  law  barrister  as 
Daniel  to  the  chancery  barrister,  or  as  the  annual 
practice  is  to  both  to-day.  Practice  may  be  a 
shifting  quicksand  upon  which  to  build  your  temple 
of  fame,  but  to  the  average  lawyer  practice  is  of 
paramount  importance.  Law  is  a  glorious  uncer- 
tainty —  an  inscrutable  mystery  known  to  neither 
layman  nor  lawyer,  be  he  solicitor,  counsel  or  judge. 
The  practitioner  has  to  act,  and  a  safe  guide  is  in- 
dispensable. It  is  so  now.  It  was  so  even  more  in 
the  old  days  when  a  slip  meant  perdition.  No 
wouder,  then,  that  Lush  became  a  busy  junior,  and 
then  a  still  busier  leader,  quiet  and  unassuming  as 
he  always  was.  Lord  Hernand,  the  Scotch  judge, 
would  say  to  counsel  arguing  before  him  in  a  dry, 
technical  way,  "Declaim,  sir;  why  don't  you  de- 
claim? Speak  to  me  as  if  I  were  a  popular  assem- 
bly." Lush  was  not  one  to  declaim.  He  was  not  a 
powerfull  advocate  —  he  never  electrified  a  jury  or 
anyone  else.  He  was  never  in  Parliament  —  Lord 
Westbury,  indeed,  said  that  as  far  as  he  knew  Lush 
had  no  politics  at  all  —  but  he  was  singularly  lucid, 
Digitized  byVjUOylL 
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and  always  a  perfect  master  of  facts.  He  knew  his 
business,  and  stuck  to  his  business.  Tenax  juttitue 
was  the  characteristic  motto  which  he  chose  when 
he  was  made  a  Serjeant.  This  tenacity,  combined 
with  an  acknowledged  superiority  in  practice,  a  pro- 
found knowledge  of  the  law,  and  great  fluency  of 
expression,  secured  his  success  at  the  bar.  He 
figured  in  all  the  heavy  mercantile  and  railway 
cases  at  Westminster,  and  in  shipping  cases  at 
Guildhall.  He  and  Bovill  were  the  lenders  on  the 
home  circuit,  but  they  did  not  have  it  all  to  them- 
selves.    Shee  was  a  formidable  rival. 

Ballantine  used  to  say,  so  Serjeant  Robinson  re- 
lates, that  there  were  only  two  men  on  the  home 
circuit  who  had  the  slightest  sense  of  religion  about 
them,  and  that,  singularly  enough,  although  they 
were  staunch  friends,  and  sincerely  attached  to  one 
another,  each  most  devoutly  and  conscientiously 
believed  that  the  ultimate  destination  of  the  other 
would  be  the  infernal  regions.  The  two  friends 
thus  strongly  allied  in  this  life,  and  so  ruthlessly  to 
be  severed  in  the  next,  wore  Lush,  who  was  a  strict 
Baptist,  and  Shee,  who  was  a  strong  rapist. 
Though  placed  at  the  religious  antipodes,  Lush  and 
Shee  were  destined  to  be  united  in  fortune  as  well 
as  friendship.  Together  they  were  elevated  to  the 
bench,  and  when  they  were  entertained  at  a  ban- 
quet by  their  circuit  a  legal  wit,  in  lieu  of  the  toast 
"Wine  and  Women,"  coupled  together  the  names 
of  Lush  and  Shee.  Lush,  whatever  his  name  might 
suggest,  was  no  toper,  but  neither  was  he  "con 
stellated"  as  Charles  Lamb  would  say,  "under 
Aquarius,  that  watery  sign,  or  had  taken  his  degree 
at  Mount  Ague."  He  continued  to  the  end  of  his 
days  the  old-fashioned  habit  of  finishing  his  bottle 
of  port  after  dinner. 

On  the  bench  Lush  was  the  most  perfect  Nisi 
Prius  judge  of  Ins  time.  His  briskness  as  a  writer, 
the  Law  Journal  says,  communicated  itself  to 
counsel,  witnesses  ■  and  jurors  without  ever  degene- 
rating into  hurry.  On  the  hundred  and  one  collat- 
eral questions  which  arise  in  a  trial  of  any  compli- 
cation, he  gave  his  decisions  rapidly,  and  was 
generally  right.  The  ease  with  which  he  fell  into 
the  trial  of  criminal  cases  is  often  quoted  as  an  ex- 
ample of  adaptability.  Until  he  was  made  a  judge 
Mr.  Justice  Lush  had  never,  it  is  said,  seen  the 
inside  of  a  criminal  court,  and  yet  after  a  very 
short  time  he  was  as  efficient  in  trying  prisoners  as 
at  Nisi  Prius.  With  Lord  Chief  Justice  Cockburn 
and  other  dignified  occupants  of  the  bench,  a 
criminal  trial  was  in  every  sense  a  great  judicial 
display.  With  Lush  it  was  rather  a  business-like 
administration  of  justice.  He  saw  the  crucial  point 
of  the  evidence  with  marvellous  quickness,  kept  the 
case  within  due  bounds  without  any  appearance  of 


impatience,  summed  up  shortly  and  clearly  to  the 
jury,  and  dismissed  the  prisoner,  if  there  was  a  con- 
viction, with  a  few  practical  words  of  warning. 
His  son-in-law,  the  late  Mr.  Justice  Watkin  Wil- 
liams, when  asked  whether  those  whom  he  tried 
appeared  to  have  any  general  characteristics,  re- 
plied, "They  are  just  like  other  people  ;  in  fact,  I 
often  think  that  but  for  different  opportunities  and 
other  accidents  the  prisoner  and  I  might  very  well 
be  in  one  another's  places."  Mr.  Justice  Lush 
thought  the  same,  and  it  made  him  very  considerate 
and  humane  to  prisoners.  In  sentencing  to  death 
he  used  to  adopt,  instead  of  the  usual  form  at  the 
end  of  the  statutory  sentence,  "And  may  God  have 
mercy  on  your  soul,"  the  words,  "And  may  you  be 
led  to  seek  and  find  salvation."  This  was  the  only 
point  at  which  his  religious  opinions  can  be  said  to 
have  come  to  the  surface.  He  knew  his  business 
too  well  to  preach  in  court.  But  in  truth  he  was  a 
man  of  deep  religious  feeling,  and  in  the  habit  of 
preaching  at  the  Baptist  chapel,  which  he  attended 
in  the  Regent's  Park. 

Apropos  of  this,  a  rather  amusing  incident,  real, 
or  at  least  Hen  trovalo,  occurred,  according  to  Bal- 
lantine. As  his  preaching  showed,  the  judge  was 
a  member  of  the  Baptist  community,  not  in  name 
only,  but  truly  and  conscientiously.  His  intellect 
and  genius  belonged  to  the  law,  his  belief  and  con- 
science to  his  pastor  and  church.  His  position, 
however,  required  —  so  he  was  told  — that  he  should, 
on  his  appointment  to  the  beuch,  give  some  sort  of 
social  gathering.  He  naturally  asked  the  advice  of 
his  chief,  Cockburn,  himself  an  enthusiast  in  music. 
Cockburn  at  once,  with  wicked  joy,  suggested  a 
concert,  undertook  its  arrangement,  and  the  opera 
of  "Traviata"  delighted  his  numerous  guests. 
Little  did  the  guileless  host  suspect  the  tenor  of 
the  profligate  piece  which  he  was  patronising.  "  I 
am  not  entitled,"  adds  Ballantine,  "  to  disclose  the 
effect  of  the  discovery  in  a  meeting  of  the  serious 
friends  of  his  persuasion,  some  of  whom  had  been 
exposed  unconsciously  to  the  terrible  pollution  of 
that  naughty  performance." 

When  Lord  Justice  Holker,  stricken  with  a  fatal 
disease,  was  appointed  a  lord  justice  of  appeal,  he 
remarked  that  the  government  had  done  their  best 
"to  smooth  the  pillow  of  a  dying  man.''  A  tardy — 
a  too  tardy  —  recognition  of  his  judicial  services 
came  to  Mr.  Justice  Lush  when,  in  1880,  he  suc- 
ceeded Holker  in  the  Court  of  Appeal.  His  intellect 
was  as  clear  as  ever,  and  he  sat  long  enough  to  de- 
liver several  remarkable  judgments,  among  them 
that  in  Re  Goodman's  Trusts  (45  L.  T.  Rep.  527); 
but  no  one  could  look  at  the  slight,  frail  figure  of 
the  Lord  Justice  in  that  memorable  old  Court  of 
Appeal  at  Lincoln's-inn  without  feeling  that  it  fore- 
shadowed the  common  fate  of  all.     He  died. 
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"I  remember  once,"  says  the  late  Sir  Frederick 
Pollock,  "in  the  old  Court  of  Error  in  the  Exchequer 
Chamber  at  Westminster,  sitting  behind  Campbell 
when  he  was  at  the  bar,  and  when  an  unusual  num- 
ber of  judges  came  in  to  take  their  seats  on  the 
bench,  and  all  in  scarlet  robes,  as  it  was  a  red-letter 
day.  He  turned  round  to  me  and  said,  '  I  never 
see  this  without  thinking  of  the  scene  in  Othello, 
when  a  parcel  of  carpenters  and  scene  shifters  are 
dressed  up  to  come  in  as  the  senators  of  Venice. '  " 
Highly  irreverent  this  even  for  the  caustic  Camp- 
bell. Lush,  assuredly,  was  no  carpenter  or  scene 
shifter  dressed  up  in  judicial  robes,  but  a  genuine 
senator. 

One  of  the  most  valuable  of  his  judgments  is  Red- 
head v.  Midland  Railway  Company  (L.  Rep.  2  Q.  B. 
412),  a  case,  as  he  himself  says,  of  vast  importance 
to  both  railway  companies  and  passengers,  deciding 
as  it  does  that  a  railway  company  is  not  liable  as 
carrier  for  an  accident  to  a  passenger  occasioned  by 
an  undiscoverable  defect  —  a  latent  flaw  jn  the 
welding  of  a  tire,  for  instance.  Mr.  Justice  Black- 
burn would  have  enlarged  the  liability  of  railway 
companies,  and  made  them  answerable  even  for  a 
latent  defect.  Dearden  v.  Townsend  (13  L.  T.  Rep. 
323;  L.  Rep.  1  Q.  B.  10)  is  another  important  rail- 
way decision  which  delivered  us  from  the  tyranny 
of  that  common  by-law  providing  for  a  passenger 
delivering  up  his  ticket  or  paying  the  fare  from  the 
place  from  which  the  train  started.  Such  a  by-law 
the  court  held  applied  only  to  a  person  having  and 
willfully  refusing  to  produce  or  give  up  his  ticket, 
and  not  to  the  case  of  a  person  traveling  without 
having  paid  for  and  obtained  a  ticket  with  no  in- 
tention to  defraud  the  company.  If  it  did,  it  would 
be  repugnant  to  section  103  of  8  Victoria,  chapter 
20,  which  makes  a  fraudulent  intention  the  gist  of 
the  offense  of  traveling  without  having  paid  the 
fare. 

Regina  v.  Strugnell  (L.  Rep.  1  Q.  B.  93)  is  impor- 
tant to  promoters  of  amateur  theatricals.  It  decides 
that  a  person  who  hires  an  unlicensed  public  room 
for  six  nights,  and  publicly  performs  stage  plays  in 
it,  is  not  liable  to  be  convicted  for  "hiring  and 
keeping"  a  place  of  public  resort  for  the  public 
performance  of  stage  plays  without  a  license.  Bry- 
ant v.  Foot  (16  L.  T.  Rep.  55;  L.  Rep.  2  Q.  B.  161) 
is  a  curious  case.  It  raised  the  question  whether  a 
marriage  fee  of  13s.  charged  in  a  certain  parish 
could  be  supported  under  a  claim  of  immemorial 
prescription.  If  it  were  so,  the  unfortunate  bride- 
groom in  the  time  of  Richard  I.  must  have  had  to 
produce  a  sum  of  something  like  £20  —  a  condition 
precedent  highly  deterrent  to  marriage ;  even  13s. 
in  this  unromantic  era  would  be  fatal,  it  would  make 
it  more  than  ever  impossible  to  drag  the  reluctant 
bachelor   to  the  altar.     In   this  case  Mr.  Justice 


Blackburn  commits  himself  to  an  opinion  which 
will  be  slightly  enigmatic  to  the  unlearned  in  the 
law,  viz.,  that  "  the  doctrine  of  rankness is  confined 
to  moduses."  The  Englishman's  house,  we  know 
well,  is  his  castle,  and  distress  is  a  sort  of  private 
war  carried  on  by  the  landlord  — a  survival  of  those 
"  wild  times  "  of  which  Lord  Justice  Bo  wen  lately 
spoke  in  American  Must  Company  v.  Hendry  (68  L.T. 
Rep.  742;  5  R.  331).  But  the  war  game  must  be 
played  now  according  to  rules  of  law,  and  one  of 
such  rules  is  that  an  entry  into  a  house  for  the  pur- 
pose of  distraining  by  opening  a  window  which  is 
shut  but  not  fastened  is  unlawful.  (Nash  v.  Lucas, 
16  L.  T.  Rep.  610;  L.  Rep.  2  Q.  B.  690.) 

Our  law  of  larceny  is  full  of  anomalies,  and  Regina 
v.  Prince  (32  L.  T.  Rep.  700;  11  Cox  C.  C.  193)  re- 
veals one,  namely,  that  where  money  has  been  ob- 
tained from  a  cashier  at  a  bank  on  a  forged  cheque 
knowingly,  it  does  not  amount  to  the  crime  of  lar- 
ceny, the  legal  reason  being  that  a  cashier  of  a  bank 
has  a  general  authority  to  part  with  his  employer's 
money  in  payment  of  such  cheques  as  he  may  think 
genuine.  Regina  v.  Holmes  (49  L.  T.  Rep.  540;  12 
Cox  C.  C.  137)  is  another  noticeable  criminal  case. 
It  decides  that,  on  a  charge  -of  indecent  assault  or 
rape,  where  the  defense  is  consent,  and  the  prose- 
cutrix is  asked  as  to  her  improper  intimacy  with 
other  men,  and  denies  it,  evidence  cannot  be  given 
to  disprove  her  denial.  The  evidence  is  too  remote, 
so  the  Court  of  Crown  Cases  Reserved  held;  but 
surely  such  evidence  goes  directly  to  the  issue,  and 
not  merely  to  character. 

In  Austin  v.  Great  Western  Railway  Company  (16 
L.  T.  Rep.  320;  L.  Rep.  2  Q.  B.  442)  the  plaintiff's 
mother,  carrying  in  her  arms  the  plaintiff,  a  child 
of  three  years  and  two  months  old,  took  a  ticket  for 
herself,  but  did  not  take  a  ticket  for  the  plaintiff. 
In  the  course  of  the  journey  an  accident  occurred 
through  the  negligence  of  the  railway  company,  and 
the  plaintiff  was  injured.  At  the  time  the  plain- 
tiff's mother  took  her  ticket  no  question  was  asked 
by  the  company's  servants  as  to  the  age  of  the  child, 
and  there  was  no  intention  ot  the  part  of  the  mother 
to  defraud  the  company.  The  child  was  held  enti- 
tled to  recover.  "  I  think,"  said  Mr.  Justice  Lush, 
"there  was  a  contract  to  carry  mother  and  child, 
and  that  contract  operated  in  favor  of  each  party. 
The  only  question  is,  whether  the  facts  negative  the 
existence  of  any  such  contract.  I  think  they  show 
there  was  an  undertaking  to  carry  the  plaintiff.  If 
the  company  enter  into  it  under  a  mistake  as  to  the 
age  of  the  child,  that  does  not  make  it  less  a  con- 
tract." 

Not  long  ago  there  was  an  action  in  Ireland 
(Walker  v.  Great  Northern  Railway  Company  of 
Ireland,  L.  Rep.  Ir.  28  Q.  B.  69)  brought  by  a  child 
who,  at  the  date  of  the  accident,  was  en  ventre  sa 
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mere,  but  was  born  deformed,  or  at  least  damaged 
in  health.  A  child  en  ventre  m  mere  is  a  remarkable 
being  in  law,  may  or  might  be  an  executor,  may  or 
might  be  vouched  to  warranty,  have  an  injunction, 
and  do  many  wonderful  things,  but  the  court  al- 
lowed a  demurrer.  Said  Mr.  Justice  O'Brien:  "In 
law,  in  reason,  in  the  common  language  of  mankind, 
in  the  dispensations  of  nature,  in  the  bond  of  phys- 
ical union  and  the  instinct  of  duty  and  solitude,  on 
which  the  continuance  of  the  world  depends,  a 
woman  is  the  common  carrier  of  her  unborn  child, 
and  not  a  railway  company."  This  is  quite  the  best 
quality  of  Irish  rhetoric,  but  is  it  law? — Laio  Timet. 


THE  HAMBROUGH  CASE. 

THE  first  of  the  litigations  to  which  the  Ham- 
brough  insurance  policies  have  given  rise  ended 
on  Wednesday,  after*  a  three  days'  trial  in  the 
Queen's  Bench  Division,  in  a  verdict  for  the  Mutual 
Life  Insurance  Company  of  New  York.  The  ques- 
tions at  issue  were,  in  point  of  form,  simple  enough. 
Major  Hambrough,  the  father,  and  the  adminis- 
trator of  the  estate  of  the  young  lieutenant  whose 
death  at  Ardlamont  in  Argyllshire  was  the  subject 
of  one  of  the  most  interesting  causes  celebres  of  the 
century  at  Edinburgh  last  December,  sought  to  re- 
cover from  the  Mutual  Life  Insurance  Company  of 
New  York  the  sum  of  £20,000,  covered  by  two 
policies  effected  by  youug  Hambrough  with  them  a 
Tew  days  before  his  death.  The  company  defended 
the  action  practically  on  three  grounds:  First,  that 
t lie  policies  had  been  assigned  by  the  assured  to 
Mrs.  Monson,  and  that,  therefore,  the  Major's  action 
was  not  maintainable;  secondly,  that  several  of  the 
statements  in  the  application  for  insurance  war- 
ranted by  the  deceased  were  false ;  and,  lastly,  that 
the  issue  of  the  policies  had  been  induced  by  the 
fraud  of  the  assured  or  of  Mr.  Monson,  who  was 
acting  as  his  agent  or  as  the  controller  of  his  will  in 
the  matter.  Of  these  contentions  the  second  formed 
the  principal  point  in  dispute  in  the  present  action. 
In  his  answers  to  the  company's  printed  questions 
young  Hambrough  had  stated  that  he  had  never 
applied  to,  and  had  his  life  declined  or  postponed 
by,  any  other  insurance  office,  and  that  no  un- 
favorable opinion  had  been  expressed  upon  him, 
and  agreed  that  these  statements  were  true.  Was 
this  a  warranty?  Lord  Russell  held  that  it  was, 
and  we  should  have  been  much  surprised  if  he  had 
come  to  any  other  decision.  If  it  was,  had  there 
been  any  breach  of  it  ?  It  appeared  that  (t)  Ham- 
brough had  offered  for  insurance  to  the  Reliance 
office,  and  that  his  application  had  been  from  time 
to  time  deferred  for  further  medical  examination 
on  the  ground  of  an  unfavorable  medical  report  on 
his  health;  and  (2)   that  a  proposal  to  insure  his 


life  had  been  made  to  and  declined  by  the  Globe 
office.  It  was  urged  that  none  of  these  circum- 
stances involved  the  assured  or  his  representative 
in  a  breach  of  warranty  and  its  consequences.  To 
adjourn  an  application  owing  to  an  unfavorable 
report  is  not,  we  are  told,  to  postpone  it!  Ham- 
brough could  not  know  (in  point  of  fact,  however, 
he  did  know)  that  an  unfavorable  report  had  been 
made  upon  his  life,  since  the  medical  officers  of  in- 
surance companies  do  not  disclose  these  matters  to 
applicants,  and  he  was  not  aware  of  the  declinature 
of  his  life  by  the  Globe — as  if  either  of  these  points 
was  or  could  be  material  when  he  had  warranted 
the  truth  of  the  inaccurate  statements.  A  sheaf  of 
cases  would  not  convince  any  sensible  mau  that 
such  points  were  well  founded;  and  the  jury  could 
not  do  otherwise  than  return  a  verdict  for  the 
insurance  company.  They  also  exonerated  young 
Hambrough  from  any  fraudulent  intention,  ex- 
pressed the  conviction  that  he  had  acted  under  the 
influence  of  Mr.  Monson,  and  held  that  the  policies 
had  been  obtained  by  Monson's  false  and  fraudulent 
representations.  We  shall  not  comment  on  these 
findings,  however,  till  we  see  whether  after  this 
verdict  Mrs.  Monson's  case  is  still  maintainable  and 
is  proceeded  with.  On  the  evidence,  as  it  stands, 
they  were  not  only  justifiable,  but  inevitable. — 
Law  Journal. 


COPYRIGHT  IN  TITLES- 

rpiIE  question  whether  there  can  be  copyright  in 
J.  the  title  of  a  book  derives  a  present  interest 
from  some  observations  in  a  contemporary  d  propot 
of  Mr.  W.  S.  Gilbert's  new  opera,  the  title  of  which 
is  stated  to  have  been  anticipated  some  years  ago 
by  the  late  Charles  Mathews.  The  same  authority 
gives  a  more  famous  illustration  of  this  kind  of  lit- 
erary coincidence  in  "  Paul  Pry,"  which  was  really 
written  by  John  Poole,  though  afterwards  brought 
out,  with  some  trifling  alterations,  under  the  same 
title  by  Douglas  Jerrold.  The  importance  of  pro- 
tecting the  titles  of  works  is  so  obvious  that  it  is 
strange  to  find  so  much  misapprehension  apparently 
existing  on  this  subject.  To  say,  that,  generally 
speaking,  there  can  be  no  copyright  in  a  title  is  to 
state  what  is  known  to  the  few  lawyers  who  have 
studied  this  subject,  what  the  majority  of  the  pro- 
fession would  be  surprised  to  hear,  and  what  the 
world  of  authors  and  publishers  would  probably 
scout  as  absurd.  Yet  it  is  undoubtedly  correct, 
and  the  impression  to  the  contrary  has  arisen  from 
confusing  two  things  which  are  perfectly  distinct — 
viz.,  copyright  and  trade-mark. 

Copyright — i.  «.,  in  published  works — is  now  en- 
tirely regulated  by  statute,  the  author's  rights  over 
his  unpublished  MS.  depending  upon  the  common 
law.     (Prince   Albert   v.    Strange,    18   L.   J.  Rep. 
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Chanc.  120;  Gilbert  v.  The  Star  Newspaper  Com- 
pany, 1 1  T.  R.  4)  Copyright  in  books  is  defined 
by  section  2  of  the  Copyright  Amendment  Act  of 
1843  (5  &  6  Vict.  chap.  45),  as  ".the  sole  and  exclu- 
sive liberty  of  printing  or  otherwise  multiplying 
copies ;  "  and  "  book  "  "  means  and  includes  every 
volume,  part  or  division  of  a  volume,  pamphlet, 
sheet  of  letterpress,  map,  chart  or  plan  separately 
published."  There  is  nothing  referring  to  such  a 
thing  as  the  title  of  a  book,  the  only  words  at  all 
capable  of  including  it  being  "  sheets  of  letter- 
press," or  "part  of  a  volume."  In  Maxwell  v.  Hogg, 
86  L.  J.  Rep.  Chanc.  433;  L.  R,  3  Chanc.  387,  Lord 
Cairns  said:  "There  cannot  be  what  is  termed  copy- 
right in  a  single  word,  although  the  word  shouid 
be  used  as  a  fitting  title  for  a  book.  The  copy- 
right contemplated  by  the  act  must  be  not  in  a  sin- 
gle word,  but  in  some  words  in  the  shape  of  a  vol- 
ume or  part  of  a  volume."  In  Dicks  v.  Yates,  50 
L.  J.  Rep.  Chanc.  809;  L.  R.,  18  Chanc.  Div.  76, 
the  master  of  the  rolls  (Sir  George  Jessel)  said:  "  I 
do  not  say  there  could  not  be  copyright  in  a  title, 
as,  for  instance,  in  a  whole  page  of  title  or  some- 
thing of  that  kind  requiring  invention."  There 
must,  at  any  rate,  be  originality;  and  cectaiuly  the 
mere  adoption  as  a  title  of  words  in  common  use 
does  not  give  it  protection  under  the  Copyright  Act. 
But  the  better  opinion  seems  to  be  that  not  even  an 
original  title  can,  per  «e,  be  copyright.  "  It  is  only 
as  part  of  the  book  and  as  the  title  to  that  par- 
ticular literary  composition  that  the  title  is  em- 
braced within  the  provision  of  the  act.  *  *  * 
The  right  secured  by  the  act  is  *  *  *  the  pro- 
duct of  the  mind  and  genius  of  the  author  and  not 
in  the  name  or  title  given  to  it.  The  title  does  not 
necessarily  involve  any  literary  composition.  *  *  * 
It  is  not  necessary  that  it  should  be  novel  or  original. 
It  is  a  mere  appendage  which  only  identifies  *  *  * 
the  literary  composition.  *  *  «  When  the  title 
itself  is  original,  *  *  *  and  is  appropriated  by 
the  infringement  as  well  as  the  whole  or  a  part  of 
the  literary  composition  itself,  in  protecting  the 
other  portions  of  the  literary  composition,  courts 
would  probably  also  protect  the  title.  But  no  case 
can  be  found,  either  in  England  or  this  country 
(America),  in  which,  under  the  law  of  copyright, 
courts  have  protected  the  title  alone  separate  from 
the  book  which  it  is  used  to  designate  (per  Shipley, 
J.,  in  Osgood  v.  Allen,  1  Holmes  (Am.),  185).  This, 
it  is  submitted,  is  a  perfectly  accurate  statement  of 
the  law  of  copyright  on  this  point.  It,  therefore, 
follows  that  no  protection  can  be  obtained  by  regis- 
tering a  title  in  advance  of  publication  or  a  dummy 
book.  But  it  doee  not  follow  that  a  title  cannot 
be  protected  from  piracy.  Such  protection  is,  how- 
ever, really  analogous  to  that  of  a  trade-mark.  The 
title  is  the  trade-mark  under  which  the  property  to 
which  it  is  applied  —  e.  g.,  a  book — is  sold,  and  the 


sale  of  a  book  under  a  title  already  adopted  for  an 
existing  publication  would  be  restrained,  if  at  all, 
on  the  ground  of  actual  or  probable  injury  to  prop- 
erty or  as  a  common  law .  fraud.  In  Dicks  v.  Yates 
(supra),  the  master  of  the  rolls  (Sir  George  Jessel) 
said:  "The  adoption  of  the  words  as  the  title  of  a 
novel  might  make  a  trade-mark,  and  entitle  the 
owner  of  the  novel  to  say  to  anyone  else :  'You  can- 
not sell  another  novel  under  the  same  title,  so  as  to 
lead  the  public  to  believe  that  they  are  buying  my 
novel  when  they  are  actually  buying  yours,' "  and 
Lord  Justice  James  said:  "Where  a  man  sells  a 
work  under  the  name  or  title  of  another  man  or  an- 
other man's  work,  that  is  not  an  invasion  of  copy- 
right, it  is  common  law  fraud,  and  can  be  redressed 
by  ordinary  common  law  remedies,  wholly  irrespec- 
tive of  any  of  the  conditions  or  restrictions  imposed 
by  the  Copyright  Acts.''  Herein  really  lies  the  gist 
of  the  distinction  between  copyright  and  trade-mark. 
In  the  case  of  the  former  the  subject  of  the  copy- . 
right  must  be  publicly  registered  before  proceed- 
ings for  infringement  can  be  taken,  and  these  must 
be  brought  withiu  twelve  months  of  the  date  of  the 
offense,  and  the  fact  of  infringement  of  a  regis- 
tered copyright  entails  the  statutory  penalties  and 
gives  the  statutory  right  to  damages  as  well.  In  an 
action  for  infringing  a  title  regarded  as  a  trade- 
mark, these  conditions  do  not  exist;  but  the  ma- 
terial question  to  be  determined  is,  injury,  actual 
or  probable,  or  fraud,  proof  of  which  may  often 
present  considerable  difficulty. — Law  Journal. 


WEBSTER'S  SMALL  FEES. 

ONE  of  our  correspondents  has  been  so  lucky  as  to 
fall  in  with  a  little  leather-covered  book,  like 
those  of  bank  depositors,  which  contains  Daniel 
Webster's  autograph  record  of  his  legal  receipts. 
This  chronicle  fills  twenty  eight  pages,  and  extends 
a  little  more  than  from  1833  to  1836,  inclusive. 
The  first  entry,  dated  September,  in  the  former 
year,  is  of  $50.  and  the  second  of  $20,  for  retainers 
on  the  New  Hampshire  circuit.  The  first  fee.  of 
$1,000  was  paid  in  May,  1834,  by  a  Mr.  Badger. 
Services  regarding  Cilley's  will  commanded  $800. 
The  total  amount  for  the  first  year  footed  up  as 
$13,140,  with  the  remark,  "September  22,  1834, 
thus  done  and  concluded.'' 

A  similar  summing  up  appears  at  the  close  of 
each  other  year.  The  second  total  is  $15,183.74; 
the  third  is  $21,793.  The  first  entry  of  $2,000  was 
in  1835,  March  7:  the  first  of  $8,000,  December  7, 
in  the  same  year.  The  last  payment  was  in  respect 
to  Florida  land.  The  largest  single  honorarium 
was  $7,500.  In  February  of  the  fourth  year  $5,000 
is  set  down  as  bestowed  in  the  case  of  Trinity 
Church,  New  York. 

In  turning  over  this  record  leading  metropolitan 
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and  even  provincial  lawyers  are  astonished  that 
Webster,  although  twenty  years  in  Boston,  so  under- 
valued his  services.  He  learned  better  at  last. 
When  Robert  C.  Winthrop  looked  at  the  earliest 
date  he  said:  "That's  just  the  time  that  I  was 
ending  my  studies  in  Webster's  office,"  and  the 
chirography  led  him  to  add  that  Webster  never 
wrote  a  firm  hand.  Nobody  has  surveyed  the  relic 
with  more  interest  than  Dr.  O.  W.  Holmes.  Among 
other  things  he  said:  "Had  the  influx  been  ten- 
fold Webster's  purse  would  have  remained  empty 
still.  Had  its  capacity  received  like  the  sea,  what- 
ever entered  there  would  have  run  off  like  water 
from  the  back  of  a  duck." — Neio  York  Post. 


THE  HOUSE  OF  LORDS- 

FEW  people  have  troubled  themselves  much  of 
late  about  the  Constitution  of  the  House  of 
Lords  except  politicians  who  find  that  its  veto  upon 
legislation  is  apt  to  prove  inconvenient.  Politicians 
of  this  cast  of  thought  do  not  study  the  subject 
historically,  probably  because  no  history  can  affect 
their  present  attitude  of  impatience.  We  do  not 
propose  to  enter  upon  this  thorny  controversy  of 
the  political  world,  but  to  dip  into  the  treasures  of 
information  which  have  been  recently  placed  at  the 
public  disposal  by  Mr.  Luke  Owen  Pike,  who  is 
known  as  the  editor  of  the  Year  Books  published 
under  the  direction  of  the  master  of  the  rolls.  His 
work  is  entitled  "A  Constitutional  History  of  the 
House  of  Lords,"  from  original  sources,  and  is  pub- 
lished by  Messrs.  Macinillan  &  Co.  One  of  its  great 
merits  at  the  present  juncture  is  to  be  found  in  the 
fact  that  it  has  been  written  without  any  political 
intention  and  without  any  conscious  political  bias. 
This  is  excellent.  Another  is  its  accuracy  and  au- 
thenticity, Mr.  Pike  having  had  access  to  materia 
which  twelve  years'  experience  as  editor  of  the  Year 
Books  has  enabled  him  to  use  with  most  satisfactory 
results.  Never  before  has  a  historian  devoted  him- 
self exclusively  to  the  Constitution  of  our  Second 
Chamber,  and  this  work  is  therefore  a  valuable  ad- 
dition to  our  historical  and  legal  literature. 

We  naturally  regard  it  from  a  lawyer's  point  of 
view.  Mr.  Pike  carries  us  back  to  the  first  use  of 
the  word  Parliament.  "  By  a  reflected  light,  as  it 
were,  the  word  Parliament  may  be  carried  back  to 
the  reign  of  the  Conqueror— to  the  year  1081, 
though  it  does  not  seen)  to  have  come  into  use  for 
some  time  afterward.  An  assembly  which  was  then 
held  is  described  in  a  law  report  of  the  reign  of 
Edward  IH,  as  a  Parliament.  It  was  not,  nor  was 
it  represented  as  being,  a  Parliament  in  the  modern 
sense,  but  it  was  that  kind  of  Parliament  to  which 
the  term  has  for  centuries  been  applied  when  refer- 
ence was  made  to  the  judicial  functiou  of  the  House 


of  Lords."  It  is  remarkable  indeed  that  so  early 
one  of  its  great  functions  should  have  been  judicial. 
"On  the  31st  of  May,  in  the  fifteenth  year  of  the 
Conqueror's  reign,  wag  decided  a  very  important 
cause  arising  out  of  a  dispute  between  the  Abbot 
of  Bury  St.  Edmunds  and  Arfastus,  or  Herfastus, 
Bishop  of  Thetford,  to  the  effect  that  the  bishop 
could  not  exercise  the  rights  of  ordinary  over  the 
abbot.  The  judgment  was  then  embodied  in  the 
form  of  a  charter,  with  a  recital  of  the  proceedings, 
the  names  of  various  persons  being  appended  as 
those  of  witnesses."  (p.  23.)  Having  referred  to 
the  Constitution  of  this  Parliament,  Mr.  Pike  re- 
marks: "Thus  the  first  assembly  in  England  to 
which  the  word  Parliament  has  been  applied  by  any 
legal  authority  was  an  assembly  resembling  the 
House  of  Lords  in  its  Constitution,  but  consisting 
largely  of  foreigners." 

Correcting  the  idea  that  Aula  Regis  is  synonymous 
with  Curia  Regit — the  Aula  having  relation  to  the 
household  of  the  King,  and  being  at  most  but  a 
small  part  of  the  Curia  Regis— our  author  in  his 
fourth  chapter  gives  us  a  most  instructive  account 
of  the  Curia  Regis  or  King's  Court,  to  which  he 
says  may  be  traced  a  great  part  of  our  early  Con- 
stitution. It  was  a  court  in  the  legal  sense  of  a 
court  of  justice — was  an  assemblage  of  the  principal 
persons  of  the  realm,  lay  and  ecclesiastical— a  su- 
preme court  having  within  itself  the  powers  of  a 
court  of  first  instance,  of  a  court  to  which  causes 
could  be  removed  from  courts  below,  and  of  a  court 
of  error  or  appeal.  It  had  in  an  inchoate  form  all 
the  functions  subsequently  divided  between  the 
Court  of  Common  Pleas,  the  Court  of  King's  Bench, 
the  Privy  Council,  the  Exchequer  Chamber,  and  the 
House  of  Lords.  Mr.  Pike  fixes  the  division  of 
jurisdiction  at  a  period  much  earlier  than  Magna 
Charta.  Rufus  held  his  court  for  the  first  time  in 
the  new  hall  at  Westmiuster  in  1099.  In  1104 
Henry  II,  assembled  a  Great  Council  at  Northamp- 
ton, when  the  Barons  of  the  Curia  Regis  adjudged 
Archbishop  Beckett  to  be  in  the  King's  mercy. 

It  appears  to  be  clear  that  judges  went  circuits 
as  early  at  1170,  in  which  year  the  kingdom  was 
divided  into  six  parts,  to  each  of  which  were  to  be 
sent  three  justices,  but  Misti,  or  itinerant  justices, 
were  sent  into  the  counties  long  before  this  date. 
In  the  year  1179  the  kingdom  was  divided  into  four 
circuits  and  twenty-one  justices  were  divided  among 
the  four  districts,  six  to  one  and  five  to  each  of  the 
others.  The  names,  says  Mr.  Pike,  are  of  singular 
interest  as  showing  how  some,  though  not  all,  of  the 
justices  in  Eyre  must  have  been  members  also  of  the 
Curia  Regit.  In  three  out  of  the  four  circuits  a 
bishop  presided.  The  fourth  division  was  the  most 
remarkable  of  all.  There  were  in  it  six  justices, 
not  one  of   whom  appears  to  have   been   bishop* 
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abbot,  earl,  or  baron,  and  of  these  six  it  is  said  that 
they  were  also  appointed  justices  in  the  King's 
Court  to  hear  the  claims  or  plaints  of  the  people. 
"  The  justices  to  hear  the  claims  of  the  people  "  can 
only  be,  under  another  name,  the  justices  to  hear 
common  pleas,  as  distinguished  from  those  who 
had  jurisdiction  in  pleas  of  the  Crown.  In  1180 
Renulf  de  Glanvill,  one  of  the  six  justices,  became 
chief  justiciary,  "  and  partly  from  what  has  been 
told  of  him,  partly  from  what  he  has  told  us  him- 
self, it"  is  possible  to  discern  the  court  Coram  Rege, 
afterward  known  as  the  King's  Bench,  having  by 
delegation  a  distinct  existence  apart  from  the  Court 
of  Common  Pleas."  In  1184  Coram  Rege  ceased  to 
signify  before  the  King  in  person.  In  1187  the 
separate  existence  of  the  Court  of  Common  Pleas 
becomes  more  distinct, .being  always  known  as  "  the 
Court  of^our  Lord  the  King  of  the  Bench."  The 
expression  "King's  Bench"  does  not  seem  to  have 
been  known  before  the  reign  of  Edward  I. 

Then  follows  much  information  concerning  the 
courts  and  the  King's  Council,  but  we  turn  to  the 
account  of  the  existence  of  the  chancellor.  He  is 
described  as  a  very  important  attendant  at  the 
King's  Court  and  member  of  his  council  during  the 
earliest  times  after  the  conquest.  "  He  seems 
always  to  have  had  charge  of  the  great  seal.  From 
the  Chancery  issued  the  original  writs,  duly  sealed, 
for  the  trial  of  actions  in  the  King's  Courts  of  Jus- 
tice. The  Chancery,  moreover,  appears  to  have 
been  from  the  first  an  office  of  the  Common  Council 
of  the  Realm,  as  afterward  it  was  an  office  of  Par- 
liament." 

Now  what  was  ,"the  Parliament"  in  the  time  of 
the  first  Edward?  Mr.  Pike  tells  us  some  confusion 
w;is  caused  by  the  use  of  the  term  in  different  senses. 
"It  is  sometimes  a  Parliament  in  the  modern  sense 
of  the  term,  to  which  Lords  Spiritual,  Temporal, 
and  Commons  are  summoned."  Sometimes  it  is  a 
different  kind  of  assembly.  Thus  in  the  23rd  year 
of  the  reign  the  archbishops  and  bishops  and  other 
prelates,  including  forty-two  abbots  and  eleven 
priors  were  summoned  together  with  sixty-four  earls 
and  barons  to  a  Parliament  which  was  to  meet  on 
the  1st  of  August.  The  justices  of  both  benches, 
the  justices  in  Eyre,  the  justices  of  Assize,  the  deans 
sworn  on  the  Council,  and  other_clerks  of  the  Coun- 
cil, were  summoned,  but  not  the  Commons.  "We 
know  precisely  what  was  meant  by  the  expression 
the  King  in  his  Council  in  his  Parliament  which  is 
of  frequent  occurrence  in  the  records  of  important 
cases  reported  in  the  Year  Books.  This  kind  of 
Parliament  was'not  necessarily  a  Parliament  includ- 
ing the  Commons,  but  a  Parliament  of  Lords  Spir- 
itual and  Temporal  with  the  King  and  his  Council 
sitting  therein." 

Several  chapters  are  devoted  by  Mr.  Pike  to  the 


creation  and  tenures  of  peers,  the  position  of  spir- 
itual peers,  and  the  trial  of  peers.  The  thirteenth 
chapter  is  the  next  to  interest  us,  its  subject  being 
"  the  Judicature  of  the  Lords  in  general."  So  long 
as  the  King  sat  in  his  Council  in  his  Parliament,  he 
and  his  Council  sat  among  the  Lords,  and  the  Lords 
participated  in  the  jurisdiction  of  the  Council.  The 
King  and  the  Council  were  in  the  habit  of  exercising 
some  original  jurisdiction  both  in  civil  and  in  crimi- 
nal proceedings.  The  separation  of  the  Council 
from  the  Parliament  was  completed  in  or  about  the 
seventh  year  of  Richard  II.  "The  Parliament  with 
the  Council,  however,  was  no  longer  the  same  body 
as  the  Parliament  in  which  the  Council  sat,  and  the 
judicial  as  well  as  the  other  functions  of  the  House 
of  Lords  underwent  a  corresponding  change." 

In  this  chapter  will  be  found  detailed  the  subse- 
quent history  of  the  House  as  a  judicial  tribunal. 
Those  who  incline  to  historical  study  and  are  fond 
of  accurate  research,  will  be  delighted  with  this 
volume.— Law  Journal. 


AT  THE  OLD  BAILEY. 

rpo  understand  Old  Baileyism  in  all  its  ancient  ful- 
1  ness  it  is  nesessary  to  remember  the  Old  Bailey 
dinners  as  well  as  the  Old  Bailey  trials.  Over  the 
court-room  is  an  apartment  in  which  the  judges 
used  to  dine  when  the  business  of  the  day  wasover. 
Sometimes  the  business  was  considerably  hurried  in 
order  that  the  dinner  might  not  be  delayed — 
"And  wretches  hang,  that  jurymen  may  dine." 
Some  sixty  years  ago  the  incidents  of  the  judicial 
banquets,  then  virtually  doomed,  were  very  happily 
described.  The  sheriffs  were  the  entertainers,  and 
the  guests  were  the  judges,  the  aldermen  in  attend- 
ance, the  recorder,  the  common  sergeant,  and  usu- 
ally a  few  members  of  the  bar.  Marrow  puddings 
always  formed  part  of  the  first  course ;  the  second 
invariably  consisted  of  beefsteaks.  The  meal  was 
duplicated,  that  is  to  say,  it  was  served,  first  at  3 
o'clock,  and  repeated  on  the  same  lines  at  5.  The 
judges,  who  relieved  each  other  in  court,  could  not 
be  present  at  both  of  these  hours ;  but  the  alder- 
men, whose  capacity  for  gorging  has  become  pro- 
verbial, frequently  doubled  their  dining,  and  the 
reverend  chaplain  was  never  absent  from  table 
on  either  occasion.  After  a  brief  interval  of 
two  hours  the  reverend  gentleman  failed  not  to  show 
himself  equal  to  a  just  consumption  of  marrow 
pudding  and^beefsteok.  The  writer  of  the  con- 
temporary article  above  referred  to  was  present  on 
one  occasion  when  Mr.  Justice  Park  and  Baron 
Garrow  sat  down  to  the  five  o'clock  dinner,  while 
the  jury  were  considering  their  verdict  in  a  man- 
slaughter case.     Adolphus  was  there  and  told  some 
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of  his  best  stories,  so  there  was  fun.  Everybody 
dined  well  and  laughed  heartily.  It  was  a  Saturday, 
and  when  the  company  had  dined  and  joked  suffi- 
ciently, the  judges  began  to  think  that  the  starving 
jurymen  might  as  well  return  their  verdict.  Alas! 
word  was  brought  to  them  that  the  twelve  good 
men  had  sunk  into  an  obstinate  and  lethargic  con- 
dition, so  that  a  finding  seemed  as  far  off  as  ever.  It 
was  not  until  it  became  known  to  them  that  Mr. 
Justice  Park  meant  to  keep  them  locked  up  without 
food,  drink,  or  fire  until  the  Monday  morning  that 
the  jury  aroused  themselves  to  the  point  of  una- 
nimity. It  may  be  added  by  way  of  hint  as  to 
the  amount  of  food  and  drink  consumed  at  these 
Old  Bailey  banquets  that  in  1807-8  the  dinners  for 
three  sessions,  extending  altogether  over  nineteen 
days,  cost  the  sheriffs  £665,  or  £35  per  day,  and 
the  wine  consumed  — 145  dozen  —  an  additional 
£450.  The  dinners  were  discontinued  less  than 
twenty  years  ago. 

What  has  been  said  above  about  these  Old  Bailey 
banquets  paves  the  way  for  a  better  appreciation 
than  could  otherwise  be  expected  of  the  typical 
proceedings  in  court  —  a  chronicle  of  which  has 
been  preserved  by  the  clever  pen  of  Theodore  Hook, 
for  the  declaration  of  a  more  enlightened  genera- 
tion. In  many  respects  the  Old  Bailey  episode  in 
"Gilbert  Gurney "  (which  was  to  a  large  extent 
Hook's  owu  biography)  is  superior  to  the  court 
scene  which  Dickens  caricatured  in  the  famous  case 
of  Bardell  v.  Pickwick.  Serjeant  Ballantine,  whose 
experience  of  Old  Baileyism  when  the  century  was 
young  well  qualified  him  as  a  critic  of  the  •'  Gilbert 
Gurney  "  scene,  declared  that  the  picture  sketched 
by  Theodore  Hook  was  not  by  any  means  such  a 
travesty  of  truth  as  some  people  may  be  inclined  to 
suppose. 

Let  us  go  into  court,  then,  with  "  Gilbert 
Gurney."  "  How  say  ye,  gentlemen  —  is  the 
prisoner  at  the  bar  guilty  or  not  guilty  ? " 
The  clerk  of  arraigns  is  asking  the  question. 
The  jurymen  lay  their  heads  together,  something  is 
whispered  by  the  foreman,  and  with  great  promp- 
titude a  verdict  of  "  Not  Guilty  "  is  returned.  The 
prisoner  —  a  pickpocket  —  bows  gracefully  and 
retires.  The  guileless  Gilbert  thinks  this  must  have 
been  a  clear  case  of  acquittal,  and  rejoices  at  the 
release  of  an  exonerated  innocent.  But  his  friend, 
the  sheriff,  enlightens  him.  "  That's  a  reg'lar  ras- 
cal," he  says,  "  never  was  such  a  case  heard  on,  to 
be  sure  —  seventeen  watches,  thirty-two  pocket- 
handkerchiefs,  four  pairs  of  spectacles  and  five  snuff- 
boxes, all  found  upon  his  person.'' 

"  Yet,"  remarked  Gilbert,  "  the  evidence  could  not 
have  been  very  strong  —  the  jury  acquitted  him 
after  a  minute's  consultation." 


"Evidence,"  explains  the  sheriff,  "why  if  these 
London  juries  were  to  wait  to  consider  the  evi- 
dence we  should  never  get  through  the  business  — 
the  way  we  do  here  is  to  make  a  zig-zag  of  it." 

Naturally  Gilbert  is  puzzled,  and  the  sheriff  ex- 
plains. 

"  Don't  you  understand,  .sir? "  says  he,  "  why  the 
next  prisoner  will  be  found  guilty— the  last  was  ac- 
quitted ;  the  one  after  the  next  will  be  acquitted  too 
— it  comes  alternate  like ;  save  half;  convict  half; 
that's  what  we  call  a  zig-zag;  and  taking  the  ag- 
gregate, it  conies  to  the  same  pint;  I  think  justice 
is  done  as  fair  here  as  in  any  court  in  Christendom." 

Gilbert  begins  to  see  light,  and  watches  the  next 
case  with  interest.  The  prisoner  is  a  dirty  little 
boy,  who  is  charged  with  having  stolen  a  pound  of 
bacon  and  a  peg-top  from  another  little  boy, 
equally  dirty,  but,  as  a  witness,  remarkably  fluent 
and  flippant.  Mr.  Flappertrap,  one  of  the  leading 
counsel  of  the  court,  cross-examines  him,  and  de- 
mands to  know  whether  he  is  acquainted  with  the 
nature  of  an  oath.    The  boy  affirms  that  he  is. 

"  Explain  it,"  says  Flappertrap. 

'•  You  may  be  d d,"  replies  the  youth,  "that's 

a  hoath,  aren't  it?  " 

"  What  does  he  say?"  demands  the  judge,  who  is 
as  deaf  as  a  post. 

"He  says,    'You  may  be  d d,'  my  lord,"  is 

Flappertrap's  prompt  explanation. 

"  What  does  he  mean  by  that  inquires  tbe  judge. 

"That  is  the  way,  my  lord,  he  exhibits  his 
knowledge  of  the  nature  of  an  oath." 

"  Pah  !■  pah  I  "  says  the  judge—"  Boy,  d'ye  hear 
me?  Have  you  ever  been  to  school?  Do  you  know 
your  catechism?" 

Boy  mutters  something,  which  is  utterly  inaudi. 
ble  to  bis  lordship. 

"  What  does  he  say?  "  (from  the  bench.) 

"  Speak  up,  sir,"  cries  Mr.  Flappertrap.  "  Speak 
louder,"  says  another  barrister  (for  the  prosecution), 
who  has  a  startling  obliquity  of  vision,  "speak  to 
his  lordship;   look  at  him  as  I  do." 

"  I  can't,''  answers  the  boy,  "  you  squints."  Then 
there  is  a  roar  of  laughter,  which  only  puzzles  the 
judge  still  more. 

"  What  does  he  say,"  he  once  more  demands. 

"He  says  he  knows  his  catechism,  my  lord." 

"Oh  —  does  not  know  his  catechism  —  why  then, 
what  —  " 

"  Does  know,  my  lord,"  whispers  the  lord  mayor. 

"Oh  —  ah  —  does  know  —  you  know  your  cate- 
chism, do  you?  " 

"  Yes,"  sullenly. 

"  We'll  see,  then  —  what  is  your  name?  " 

"  My  name  —  what  in  the  catechism?  " 

"  Yes,  what  is  your  name? " 

"  M  or  N,  as  the  case  may  be,"  replies  the  lad. 
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"Go  down,  go  down,"  cries  the  judge  angrily, 
and  down  he  goes. 

"  Gentlemen  of  the  jury  "  (thus,  his  lordship), 
"  this  case  will  require  very  little  of  your  attention 

—  the  only  evidence  against  the  prisoner  at  the  bar 
which  goes  to  fasten  the  crime  upon  him  is  that 
which  has  beeu  offered  by  the  last  witness,  who  evi- 
dently is  ignorant  of  the  nature  and  obligation  of 
an  oath.  With  respect  to  the  pig's  toes,  which  the 
prisoner  is  charged  with  stealing  —  " 

"A  peg-top,  my  lord,"  interposes  Mr.  Flappertrap. 

"  Peg-top,"  says  his  lordship  —  "  oh  1  ah  1 1  see, 
very  bad  pen,  —  it  looks  in  my  notes  like  pig's  toes. 
Well  —  peg-top,  which,  it  is  alleged,  he  took  from 
the  prosecutor,  there  has  not  been  one  syllable  men- 
tioned by  the  prosecutor  himself;  nor  do  I  see  that 
the  charge  of  taking  the  bacon  is  by  any  means 
proved.  There  is  no  point  for  me  to  direct  your  at- 
tention to,  and  you  will  say  whether  the  prisoner  at 
the  bar  is  guilty  or  not;  and  a  very  trumpery  case 
it  is  altogether,  that  I  must  admit." 

Again  the  jury  lay  their  heads  together  after  this 
lucid  summing-up.  The  foreman  gives  a  little 
"  hem"  of  conscious  readiness;  the  clerk  of  arraigns 
bobs  up,   "How  say  ye,  gentlemen,  etc.,  etc.?" 

"  Guilty,"  says  the  foreman. 

"I  told  you  so,"  whispers  the  sheriff  to  " Gilbert 
Gurney." 

Another  prisoner  is  put  up  —  a  young  woman, 
who,  in  due  course,  makes  a  pathetic  appeal  to  the 
jury.  "  I  am,''  says  the  weeping  prisoner,  "an 
orphan  —  I  lost  my  mother  while  I  was  yet  a  child 

—  my  father  married  again,  and  I  was  driven  from 
what  had  been  a  happy  home  —  I  have  only  to 
pray  "  —  Bang  goes  a  door,  the  scuffle  of  feet  is 
heard  —  down  go  some  benches  ("  the  lords  of 
creation  are  coming  ").  "  Make  way  —  make  way ; 
stand  hack,  sir;  stand  back,  the  gentlemen  of  the 
grand  jury  are  coming  into  court."  Eighteen  or 
nineteen  men,  headed  by  the  foreman,  with  three 
bits  of  parchment  in  his  hand,  the  last  bills  of 
the  budget,  advance  into  a  space  reserved  for  them. 
The  judge  bows  to  them ;  the  clerk  of  arraigns  puts 
his  glasses  on  his  nose  and  reads — "James  Hickson, 
larceny— not  found;  John  Hogg,  felony — true  bill; 
Mary  Ann  Hodges,  felony — not  found."  Then  the 
judge  is  made  to  understand  that  there  are  no  more 
bills,  the  jury  are  asked  if  they  have  any  present- 
ment to  make,  whereupon  the  foreman,  one  of  the 
largest  and  dirtiest-looking  persons  imaginable, 
but  whose  countenance  was  indicative  of  love  of 
power  and  command,  and  who  appeared  at  the 
moment  to  unburden  then  his  great  soul  of  a 
grievance,  launches  forth  into  a  long  and  pompous 
harangue.  When  he  is  half-way  through,  the 
judge  who  had  bowed  his  head  graciously  omits  to 


raise  it  again,  having  dropped  into  a  sound 
slumber. 

The  foreman  pounds  on.  He  urges  that  the 
decision  of  ex  parte  evidence  requires  more  cir- 
cumspection, more  care,  more  consideration,  than 
a  verdict  delivered  after  a  case  has  been  argued 
and  witnesses  heard  on  both  sides  .  .  .  and 
that  it  is  absolutely  necessary  that  nothing  should 
occur  to  irritate  or  exacerbate  the  feelings  —  all 
should  be  calm,  and  at  rest  (eyes  are  turned 
towards  the  slumbering  judge).  Having  at  last 
brought  his  meanderings  to  the  point,  the  worthy 
foreman  mentions  that  the  chimney  in  the  grand 
jury  room  smokes  so  abominably  as  to  prejudice 
the  course  of  justice,  and  produce  evils  the  magni- 
tude of  which  it  is  scarcely  possible  to  imagine, 
and  certainly  not  to  express.  The  approving  buzz 
from  the  other  grand  jurors,  who  have  been  smoke- 
dried  for  several  days,  creates  a  stir  in  court,  and 
the  judge  awakes,  thanks  the  grand  jury  for  their 
valuable  services,  and  discharges  them. 

Then,  and  not  till  then,  is  the  prisoner  at  the 
bar  permitted  to  resume  her  interrupted  defense. 
Not  that  this  incongruous  interruption  was  of 
much  consequence,  because,  on  the  zig-zag 
principle,  it  fell  to  her  turn  to  be  acquitted,  and 
it  was  so.  Directly  the  verdict  of  "  not  guilty  " 
is  pronounced,  the  fashion  of  her  countenance 
changes.  The  pathetic  expression  gives  place 
to  one  of  humor.  She  winks  her  eye  at  the 
learned  judge,  exteuds  her  hands  in  a  right  line 
from  the  tip  of  her  nose,  in  the  direction  of  his  lord- 
ship's seat,  after  the  fashion  of  what  is  called  tak- 
ing a  double  sight,  and  then  with  a  sound  some- 
thing between  that  which  a  coachman  utters  to  his 
tired  horse  and  that  which  a  duck  makes  when  it 
sees  either  a  ditch  or  a  drake  in  dry  weather,  she 
turns  with  a  vulgar  pirouette  and  leaves  the  dock. 

The  business  of  the  Sessions  is  not  yet  over,  but 
the  dinner  hour  is  drawing  nigh,  and  that,  as  al- 
ready hinted,  signifies  a  potent  influence  upon  the 
proceedings.  Next  month  we  will  see  how,  in  the 
good  old  days,  they  managed  to  wind  up  the  typical 
trial,  which  Gilbert  Gurney  witnessed,  as  soon  as 
the  beef-steaks  were  already  done  to  a  turn  and  the 
smoke  of  the  marrow  puddings  arose  as  incense  to 
the  nostrils  of  justice,  blind  always,  and  in  this  case 
deaf,  but  never  lacking  the  olfactory  organ  or  the 
power  of  mastication.  —  The  Brief. 


A  judgment  in  an  action  against  a  husband 
only,  to  determine  adverse  claims  to  land,  is  a  bar 
to  a  subsequent  action  by  such  husband  and  his  wife 
against  the  plaintiff  in  the  former  action,  involviug 
the  same  questions  adjudicated  in  the  first  action, 
though  the  land  is  community  property.  (Lichty  v. 
Lewis,  U.  8.  C.  C.  [Wash.]  C3  Fed.  Kep  535.) 
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MEMORIAL. 

Tlie  Judge*  of  the  Court  of  Appeal*  to  their  Retiring 
Brother,  Judge  Robert  Earl: 

We  cannot  get  by  the  inevitable  separation  which 
makes  your  place  vacant  in  our  judicial  family  with- 
out putting  the  regret  we  feel  in  words,  which  you 
may  take  with  you  as  you  leave  us. 

How  much  we  shall  miss  the  unflagging  industry, 
the  swift  discrimination,  the  watchful  oversight 
upon  which  we  have  long  depended,  you  will 
scarcely  realize,  while  we  shall  feel  it  day  by  day  as 
our  work  goes  on.  More  and  more  you  have  steadily 
risen  toward  the  high  and  difficult  level  which  all 
of  us  strive  to  attain,  and  none  of  us  quite  reach, 
with  a  toil  that  has  been  untiring,  a  patience  that 
was  never  exhausted,  and  a  wealth  of  resources  at 
which  we  often  wondered. 

Especially  we  shall  miss  you  at  the  consultation 
table,  where  the  capacity  to  see  swiftly  and  grasp 
accurately  and  hold  firmly  the  rapid  succession  of 
facts  and  doctrines  involved  in  the  cases  as  they 
pass  in  review  finds  its  most  useful  field  of  effort. 
You  held  your  place  there,  a  sentinel  never  asleep, 
a  patrol  always  on  the  alert,  a  guard  not  to  be 
eluded,  and  yet  none  of  us,  even  when  stopped  or 
challenged,  ever  had  reason  to  regret  the  manner  of 
the  vigilance.  For,  however  earnest  the  warning, 
or  relentless  the  criticism,  there  was  always  kind- 
ness and  courtesy  behiud  it,  and  a  zeal  which  fully 
subordinated  pride  of  opinion  to  the  sound  and  sta- 
ble reputation  of  the  court. 

After  twenty-five  years  of  almost  unbroken  ser- 
vice, you  leave  us  in  the  full  maturity  of  your  pow- 
ers, laden  with  an  invaluable  experience,  by  force 
of  an  arbitrary  rule  which  we  may  regret,  but  must 
nevertheless  obey. 

Be  assured  that  you  will  take  into  your  retirement 
our  gratitude  for  the  arduous  and  excellent  work 
you  have  done,  our  appreciation  of  the  ability  which 
has  characterized  it,  and  beyond  that,  our  personal 
respect,  affection  and  esteem. 

December  20,  1894. 

Charles  Andrews,  Chief  Judge. 

Francis  M.  Finch, 

Rufus  W.  Pbckham, 

John  C.  Gray, 

Denis  O'Brien, 

Edward  T.  Bartlett, 

Associate  Justices. 


Where  a  resident  of  one  State  devises  land  situate 
in  another  State,  the  validity  of  the  devise  is  deter- 
mined by  the  laws  of  the  latter.  (Guarantee  Trust 
and  Safe  Deposit  Co.  v.  Maxwell  [N.  J.],  30  Atl.  Rep. 
539.) 


^bsteacts  of  glecent  Secisiona. 

Administration — executors  and  administra- 
tors— illegal  investment. — Where  an  adminis- 
trator d.  b.  n.  receives  and  retains  securities,  on  set- 
tlement with  the  original  executor,  in  which  funds 
of  the  estate  had  been  illegally  invested,  but  which 
were  worth  the  amount  paid  therefor,  in  an  action 
on  his  bond  the  original  executor  is  entitled  to 
credit  for  the  value  of  such  securities  when  turned 
over.  (Thayer  v.  Kinsey  [Mass. J,  38  N.  E.  Rep.  360.) 

ASSIONMBNT  FOR  BENEFIT  OF  CREDITORS — RESER- 
VATIONS.— The  reservation,  by  the  assignor  in  a 
general  assignment,  to  himself,  as  exempt,  by  mis- 
take, of  property  which  he  does  not  own  or  control, 
does  not  make  the  assignment  partial,  if  it  in  fact 
conveys,  regardless  of  such  reservation,  all  the  prop- 
erty of  the  debtor  not  exempt  from  execution  sale ; 
and  the  assignee  may  plead  and  prove  the  owner- 
ship of  the  property  described  in  the  assignment, 
to  establish  this  fact,  and  to  maintain  his  right  to 
the  property  assigned.  (Belt  v.  Robinson  U.  8.  C. 
C.  of  App.,  63  Fed.  Rep.  90.) 

Bank  —  recovery  of  deposit  —  ultra  vires 
contract.  —  Where  money  is  deposited  with  the 
cashier  of  a  bank  under  an  agreement  that  it  shall 
be  invested  by  the  bank  in  bonds  and  stocks,  the 
bank  is  liable  for  the  return  of  the  money,  no  in- 
vestment having  been  made,  though  the  agreement 
for  its  investment  by  the  bank  was  ultra  tire*. 
(L'Herbette  v.  Pittsfield  Nat.  Bank  [Mass.],  38  N.  E. 
Rep.  368.) 

Carriers— injuries  to  live-stock. — A  car  fur- 
nished by  a  railroad  company  for  the  transportation 
of  horses  and  mules,  which  is  liable  to  be  broken 
from  slight  kicks  by  the  animals,  is  not  reasonably 
safe,  and  the  shipper  may  recover  for  injuries  to  the 
animals  caused  by  the  car  being  so  broken.  (Betts 
v.  Chicago,  R.  I.  &  P.  Ry.  Co.  [Iowa],  60N.W.  Rep. 
623.) 

Concurrent  negligence.— One  is  liable  for  an 
injury  caused  by  the  concurring  negligence  of  him- 
self and  a  third  party  to  the  same  extent  as  for  one 
caused  entirely  by  his  own  negligence.  Chicago, 
R.  I.  &  P.  Ry.  Co.  v.  Sutton,  U.  S.  Cir.  Ct.  of  App., 
63  Fed.  Rep.  308.) 

Negotiable  instrument — accommodation  in- 
dorser — extension. — Where  a  note  secured  by  a 
mortgage  is  signed  by  one  of  the  makers  as  an  ac- 
commodation maker,  and  the  payee  with  the  knowl- 
edge of  the  fact,  extends  the  time  for  the  principal 
obligor,  the  extension  of  time  works  his  discharge 
from  liability.  (American  &  General  Mortg.  &  Inv. 
Corp.  v.  Marquam,  U.  &  C.  C.  [Oreg.],  62  Fed. 
Rep.  960.) 
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badness  matters,  should  be  addressed  to  Turn  Aiaant  Law 

JOOTUC AL  OOKPANT .]  

THE  United  States  Supreme  Court  has  up- 
held the  constitutionality  of  the  Massa- 
chusetts statute  which  prevents  manufacturers 
of  oleomargarine  from  selling  in  the  State  that 
article  which  has  been  colored  in  imitation  of 
butter.  Benjamin  A.  Plumley  was  arrested  in 
Boston  for  having  sold  oleomargarine  in  imita- 
tion of  butter  in  violation  of  the  law  of  Massa- 
chusetts. He  was  found  guilty  and  fined,  and 
in  default  was  about  to  be  sent  to  jail,  when  he 
sued  out  a  writ  of  habeas  corpus  from  the  Su- 
preme Judicial  Court  of  Massachusetts  on  the 
ground  that  he  was  restrained  of  his  liberty  in 
violation  of  the  Constitution  and'  laws  of  the 
United  States.  The  case  was  carried  to  the 
United  States  Supreme  Court,  and  the  consti- 
tutionality of  the  statute  was  upheld  by  that 
tribunal,  who  held  that  it  was  not  in  violation 
of  the  laws  of  the  United  States,  and  that  the 
prisoner  was  not  illegally  restrained  of  his  lib- 
erty. The  main  question  which  was  contended 
was  whether  the  statute  under  discussion  was 
constitutional  in  relation  to  sales  of  oleomarga- 
rine brought  into  Massachusetts  from  other 
States,  as  the  Constitution  of  the  United  States 
vests  in  Congress  the  power  to  regulate  com- 
merce among  the  several  States.  Justice  Har- 
lan says:  "Can  it  be  that  the  Constitution  of 
the  United  States  secures  to  any  one  the  privi- 
lege of  selling  and  manufacturing  an  article  of 
food  in  such  a  manner  as  to  induce  the  mass  of 
people  to  believe  that  they  are  buying  some- 
thing which,  in  fact,  is  wholly  different  from  that 
which  is  offered  for  sale?  Does  the  freedom  of 
commerce  among  the  States  demand  a  recogni- 
tion of  the  right  to  practice  a  deception  upon 
the  public  in  the  sale  of  any  articles,  even  those 
that  may  have  become  subjects  of  trade  in  dif- 
ferent parts  of  the  country."  Judge  Harlan 
then,  after  discussing  the  cases  cited  by  one  of 
the  parties,  concludes  as  follows: 

V/M      en Ttiri     of\ 


"  It  has  been  adjudged  that  the  States  may 
legislate  to  prevent  the  spread  of  crime,  and 
may  exclude  from  their  limits  paupers,  con- 
victs, persons  likely  to  become  a  public  charge, 
and  persons  afflicted  with  contagious  or  infec- 
tious diseases.  These  and  other  like  things 
having  immediate  connection  with  the  health, 
morals  and  safety  of  the  people  may  be  done 
by  the  States  in  the  exercise  of  the  right  of 
self  defense.  And  yet  it  is  supposed  that  the 
owners  of  a  compound  which  has  been  put  in  a 
condition  to  cheat  the  public  into  believing 
that  it  is  a  particular  article  of  food  in  daily 
use,  and  eagerly  sought  for  by  people  in  every 
condition  of  life,  are  protected  by  the  Consti- 
tution in  making  a  sale  of  it  against  the  will 
of  the  State  in  which  it  is  offered  for  sale,  be- 
cause of  the  circumstance  that  it  is  in  an  origi- 
nal package,  and  has  become  a  subject  of  or- 
dinary traffic.  We  are  unwilling  to  accept  this 
view.  We  are  of  opinion  that  it  is  within 
the  power  of  a  State  to  exclude  from  its  mar- 
kets any  compound  manufactured  in  another 
State,  which  has  been  artificially  colored  or 
adulterated  so  as  to  cause  it  to  look  like  an 
article  of  food  in  general  use,  and  the  sale  of 
which  may,  by  reason  of  such  coloration  or 
adulteration,  cheat  the  general  public  into1 
purchasing  but  which  they  may  not  intend  to 
buy.  The  Constitution  of  the  United  States 
does  not  secure  to  any  one  the  privilege  of  de- 
frauding the  public.  The  deception  against 
which  the  statute  of  Massachusetts  is  aimed  is 
an  offense  against  society;  and  the  States  are 
as  competent  to  protect  their  people  against 
such  offenses  or  wrongs  as  they  are  to  protect 
them  against  crimes  or  wrongs  of  more  serious 
character.  And  this  protection  may  be  given 
without  violating  any  right  secured  by  the 
national  Constitution,  and  without  infringing 
the  authority  of  the  general  government.  A 
State  enactment  forbidding  the  sale  of  deceit- 
ful imitations  of  articles  of  food  in  general 
use  among  the  people  does  not  abridge  any 
privilege  secured  to  citizens  of  the  United 
States,  nor  in  any  just  sense  interfere  with  the 
freedom  of  commerce  among  the  several 
States.  It  is  legislation  of  the  kind  which 
'  can  be  most  advantageously  exercised  by  the 
States  themselves.'  We  are  unmindful  of  the 
fact  —  indeed  this  court  has  often  had  occasion 
to  observe  —  that  the  acknowledged  power  of 
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the  States  to  protect  the  morals,  the  health  and 
safety  of  their  people  by  appropriate  legislation, 
sometimes  touches,  in  its  exercise,  the  line  sepa- 
rating the  respective  domains  of  national  and 
State  authority.  But  in  view  of  the  complex 
system  of  government  which  exists  in  this  coun- 
try, '  presenting,'  as  this  court,  speaking  by  Chief 
Justice  Marshall,  has  said,  '  the  rare  and  diffi- 
cult scheme  of  one  general  government,  whose 
action  extends  over  the  whole,  but  which 
possesses  only  certain  enumerated  powers,  and 
of  numerous  State  governments,  which  retain 
and  exercise  all  powers  not  delegated  to  the 
Union,'  the  judiciary  of  the  United  States 
should  not  strike  down  a  legislative  enactment 
of  a  State  —  especially  if  it  has  direct  connec- 
tion with  the  social  order,  the  health  and  the 
morals  of  the  people  —  unless  such  legislation 
plainly  and  palpably  violates  some  right  granted 
or  secured  by  the  national  Constitution  or  en- 
croaches upon  the  authority  delegated  to  the 
United  States  for  the  attainment  of  objects  of 
national  concern.  We  cannot  so  adjudge  in 
reference  to  the  statute  of  Massachusetts,  and 
as,  in  our  opinion,  the  court  below  correctly 
held  that  the  plaintiff  in  error  was  not  restrained 
j>(  his  liberty  in  violation  of  the  Constitution  of 
the  United  States,  the  judgment  is  affirmed." 
Three  judges  did  not  agree  with  the  opinion 
of  the  majority  of  the  court.  Chief  Justice 
Fuller  and  Judges  Brewer  and  Field  dissent, 
and  in  his  opinion  Chief  Justice  Fuller  says: 
"  We  must  assume  oleomargarine  to  be  a  whole- 
some, palatable  and  nutritious  article  of  food, 
in  no  way  deleterious  to  public  health  or  wel- 
fare. It  is  of  the  natural  color  of  butter,  and 
looks  like  butter,  and  isoften  colored  as  butter 
is  by  harmless  ingredients  of  a  deeper  yellow  to 
render  it  more  attractive  to  consumers.  The 
assumption  that  it  is  thus  colored  to  make  it 
appear  to  be  a  different  article  generally  than  it 
is,  has  no  legal  basis  in  this  case  to  rest  on.  It 
cannot  be  denied  that  oleomargarine  is  a  recent 
article  of  commerce,  and,  moreover  that  it  is 
regulated  as  such  for  revenue  purposes  by  an 
act  of  Congress.  The  act  of  Congress  and 
numerous  acts  of  Massachusetts  amply  protect 
the  public  from  the  danger  of  being  induced 
to  purchase  oleomargarine  for  butter.  I  deny 
that  the  State  can  exempt  from  commerce 
legitimate  objects  of  commercial  dealings  be- 
muse their  appearances  may  deceive  purchasers  ' 


in  regard  to  their  quality.  The  right  to  im- 
port, export  and  to  sell  oleomargarine  in  the 
original  package  under  regulations  prescribed 
by  Congress,  cannot  be  inhibited  by  such  legis- 
lation as  is  before  us.  Fluctuation  in  decision 
in  respect  to  so  vital  a  power  as  that  to  regulate 
commerce  among  the  States  is  to  be  deprecated, 
and  the  opinion  and  judgment  in  this  case  seem 
to  be  clearly  inconsistent  with  such  principles. 
The  increase  in  the  production  of  oleomar- 
garine has  been  great.  Under  the  provisions 
of  the  existing  law,  during  the  fiscal  year  end- 
ing June  30,  1888,  2,860,000  pounds  were  pro- 
duced in  this  country ;  while  during  the  fiscal 
year  ending  June,  1894,  5,800,000  pounds  were 
produced.  The  amount  exported  is  very 
small,  being  only  about  280,000  pounds  during 
the  last  year.  The  commissioner  of  internal 
revenue,  in  his  report,  speaks  of  the  amend- 
ments which  should  be  made  to  the  existing 
law,  which  seem  to  us  to  be  most  necessary  to 
regulate  the  sale  and  production  of  the  article 
in  this  country,  not  because  we  think  that  it  is 
injurious  to  health  if  properly  manufactured, 
but  because  colored  oleomargarine  is  not  only 
a  fraud  and  deceit  practiced  on  purchasers,  but 
that  also  some  produce  used  to  color  tends  to 
make  it  unwholesome.  The  amendments  to 
the  law  as  suggested  are: 

"The  existing  laws  imposing  the  tax  and 
regulating  the  manufacture,  sale,  and  exporta- 
tion of  oleomargarine  are  deficient  in  many  re- 
spects. A  re-enactment  of  the  laws  would,  no 
doubt,  be  the  wisest  and  most  effective  way  of 
correcting  the  existing  defects;  but  if  that  is 
not  practicable  I  renew  the  recommendations 
in  my  report  of  last  year,  that  the  following 
amendments,  which  are  regarded  as  of  most  im- 
portance, and  which  were  suggested  by  my  pre- 
decessor in  his  annual  report  for  the  year  ended 
June  30,  1892,  be  enacted :  Section  3  of  the 
act  of  August  2,  1886,  defines  a  retail  dealer  in 
oleomargarine  to  be  'every  person  who  sells 
oleomargarine  in  less  quantities  than  ten  pounds 
at  one  time,'  whereas  section  6  of  this  act  pro- 
vides that  '  retail  dealers  in  oleomargarine  must 
sell  only  from  original  stamped  packages  in 
quantities  not  exceeding  ten  pounds.'  To  rec- 
oncile the  two  sections,  section  6  should  be 
amended  by  striking  out  the  words  '  not  exceed- 
ing,' and  inserting  in  lieu  thereof  the  words 
Mess  than.'     As  a  wholesale  dealer  in  oleomar- 
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garine  is  defined  to  be  a  person  who  sells  it  '  in 
the  original  manufacturer's  packages'  (sec.  3, 
act  of  August  2,  1886),  and  it  further  provided 
that  'all  sales  made  *  *  *  by  wholesale 
dealers  in  oleomargarine  shall  be  in  original 
stamped  packages,'  persons  who  sell  more  than 
ten  pounds,  not  in  the  original  stamped  pack- 
ages, cannot,  as  the  law  stands,  be  required  to 
pay  special  tax  as  wholesale  dealers;  nor  is 
there  any  criminal  provision  of  the  statutes 
directly  reaching  such  cases.  If  it  be  deemed 
unadvisable  to  change  the  law  which  confines 
a  wholesale  dealer  in  oleomargarine  to  selling 
only  '  original  stamped  packages,'  then  the  sale 
of  ten  pounds  or  more,  not  in  such  packages, 
should  be  made  a  criminal  offense  by  an  amend- 
ment to  section  6  of  the  act.  Section  41,  act 
of  October  1,  1890,  requires  wholesale  dealers 
in  oleomargarine  to  keep  books  and  render  re- 
turns in  compliance  with  the  regulations,  but 
no  penalty  for  violation  of  this  section  is  pro- 
vided for  therein;  and  in  view  of  recent  decis- 
ions of  the  courts,  it  would  seem  that  a  penalty 
clause,  directly  accompanying  the  provisions  of 
a  statute  requiring  certain  acts  to  be  done,  is 
essential  to  an  effective  enforcement  of  the  law. 
It  is  suggested  that  the  last  sentence  of  section 
6,  act  of  August  2,  1886,  be  stricken  out  and 
the  following  inserted:  '  Every  person  who 
knowingly  sells,  or  offers  for  sale,  or  delivers 
or  offers  to  deliver  any  oleomargarine,  in  quan- 
tities exceeding  ten  pounds  at  one  time,  other- 
wise than  in  the  original  stamped  packages,  and 
every  retail  dealer  in  oleomargarine  who  sells 
or  offers  for  sale  oleomargarine  otherwise  than 
as  herein  required,  or  delivers  or  offers  to  de- 
liver oleomargarine  in  any  other  form  than  in 
new  wooden  or  paper  packages,  as  above  de- 
scribed, and  every  manufacturer,  dealer,  or 
other  person,  who  packs  in  any  package  any 
oleomargarine  in  any  manner  contrary  to  law, 
or  who  falsely  brands  any  package,  or  affixes  a 
stamp  on  any  package  denoting  a  less  amount 
of  tax  than  that  required  by  law,  shall  be  fined 
for  each  offense  not  more  than  $1,000  and  be 
imprisoned  not  more  than  two  years.'  The 
third  clause  of  section  3  should  be  amended  by 
applying  the  provisions  of  that  clause  of  sec- 
tion 3244  of  the  Revised  Statutes  relieving  from 
liability  to  special  tax  persons  selling  oleomar- 
garine as  executors,  administrators,  or  in  any 


other  fiduciary  capacity.  Section  5  should  re- 
quire every  manufacturer  of  oleomargarine  to  file 
with  the  collector  of  the  district  a  description  of 
the  premises  constituting  his  manufactory,  and 
that  no  business  shall  be  carried  on  on  those 
premises  except  the  manufacture  of  oleomar- 
garine or  of  other  substances  necessary  for  and 
to  be  used  exclusively  in  the  manufacture  of 
the  oleomargarine  produced  thereon.  Section 
6  should  be  amended  by  requiring  that  all  oleo- 
margarine intended  for  consumption  or  sale  in 
this  country  should  be  packed  as  required  by 
that  section.  The  same  section  should  provide 
that  all  oleomargarine  intended  for  exportation 
to  a  foreign  country  should  be  packed  in  wooden 
or  metallic  tubs  or  other  vessels,  as  prescribed 
by  the  commissioner  of  internal  revenue,  with 
the  approval  of  the  secretary  of  the  treasury. 
Section  16  should  be  amended  by  striking  out 
the  clause  in  the  third  and  fourth  lines  '  with- 
out affixing  stamps  thereto.'  thus  giving  the 
commissioner,  with  the  approval  of  the  secretary 
of  the  treasury,  authority  to  prescribe  export 
stamps  to  be  affixed  to  packages  intended  for 
exportation.  The  last  clause  of  the  same  sec- 
tion should  be  amended  by  substituting  for  the 
words  'export  oleomargarine'  the  words  're- 
move from  the  place  of  manufacture  oleomar- 
garine for  exportation,'  so  as  to  require  the 
package  intended  for  export  to  be  branded  by 
the  manufacturer  before  or  at  the  time  of  re- 
moval. I  think  there  should  be  a  penalty  de- 
nounced in  section  16  for  failure  to  brand 
packages  of  oleomargarine  intended  for  export 
as  required  in  that  section.  In  my  report  of 
last  year  I  suggested  the  propriety  of  a  reduc- 
tion of  the  special  taxes  imposed  upon  whole- 
sale dealers  ($480)  and  retail  dealers  ($48)  to 
$120  and  $12  per  year,  respectively.  This  sug- 
gestion was  based  on  the  belief  that  the  present 
rate  of  taxation  is  exorbitant,  compared  with 
special  taxes  imposed  upon  other  occupations, 
and  that  the  proposed  reduction  would  not  re- 
sult in  loss  of  revenue.  I  am  still  of  opinion 
that  such  reductions  should  be  made. " 

In  New  York,  chapter  202,  Laws  of  1884, 
was  held  unconstitutional  in  the  case  of  People 
v.  Marks,  99  N.  Y.  377,  on  the  ground  that  the 
legislative  enactment  which  absolutely  prohibits 
an  important  branch  of  industry,  not  injurious 
to  the  community  and  not  fraudulently  con- 
ducted, solely  for  the  reason  that  it  compete? 
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with  another  and  reduced  the  price  of  food,  is 
unconstitutional.  The  case  of  People  v.  Arens- 
berg,  103  N.  Y.  388,  followed.  The  constitu- 
tionality of  the  acts  of  1885  is  not  determined 
in  this  case,  and  a  new  trial  is  simply  granted 
on  the  grounds  that  the  judge's  rulings  were  in- 
correct. The  second .  case  of  the  People  v. 
Arensberg,  105  N.  Y.  123,  held  that  the  legis- 
lative enactments  of  1885  which  prevented  de- 
ception in  the  sale  of  dairy  products,  and 
which  prohibited  the  sale  or  manufacture  of  any 
product  not  made  from  unadulterated  milk  or 
cream,  but "  made  in  semblance  or  imitation  "  of 
dairy  butter,  is  constitutional.  Judge  Rapallo 
wrote  the  opinion  of  the  court.  He  says:  "As- 
suming, as  it  is  stated,  that  butter  made  from 
animal  fat  or  oil  is  as  wholesome,  nutritious  and 
suitable  for  food  as  dairy  butter;  that  it  is  com- 
posed of  the  same  elements,  and  is  substantially 
the  same  article,  except  as  regards  its  origin, 
and  that  it  is  cheaper,  and  that  it  would  be  a 
violation  of  the  constitutional  rights  of  the  peo- 
ple to  prevent  them  from  manufacturing  or  deal- 
ing in  it,  simply  to  protect  the  producers  of 
dairy  butter,  yet  it  cannot  be  claimed  that  the 
producers  of  butter  made  from  animal  fat  or  oils 
have  any  constitutional  right  to  resort  to  devices 
for  the  purpose  of  making  their  product  resem- 
ble in  appearance  the  more  expensive  article 
known  as  dairy  butter,  or  that  it  is  in  the  power 
of  the  Legislature  to  enact  such  laws  as  they 
may  deem  necessary  to  prevent  the  similitude 
of  the  article  from  being  put  upon  the  market 
in  such  a  form  and  manner  as  to  be  calculated 
to  deceive."  In  Pennsylvania,  New  Jersey  and 
other  States  similar  statutes  have  been  enacted 
to  prevent  deception  in  the  sale  of  oleomarga- 
rine as  exists  in  New  York  and  Massachusetts. 


One  of  the  cleverest  writers  of  current  events 
has  recently  contributed  an  article  on  "Why 
Our  Girls  Marry  Abroad."  He  suggests  the 
picturesque  statuesqueness,  blue-bloodedness 
and  stolidity  of  the  masculine  sex  of  our  Eng- 
lish cousins,  and  then  comments  on  the  fact 
that  the  Needle  of  Cleopatra  recognizes  that 
though  some  climates  may  be  more  efficacious 
for  rapid  development,  yet  that  other  atmos- 
pheres have  inherent  charms  and  rich  qualifica- 
tions of  preservation.  These  rules  may  apply 
to  the  glorious  hosts  of  immortals  or  to  some  of 


the  delicately -constructed  mortals  of  one  or  both 
of  the  sexes,  and  may  also  have  relation  to  in- 
evitable change  on  the  relations  of  men,  the 
rules  necessary  for  the  government  of  individ- 
uals in  their  relations  to  each  other  and  to  the 
corporate  body,  which  is  in  our  province  to  dis- 
cuss. The  House  of  Lords  has  recently  decided 
a  question  in  which  they  have,  inadvertently  per- 
haps, followed   the  law  of  the  courts  of  the 
United  States,  and  which  is  of  particular  inte- 
rest, because  the  opinions  show  a  recognition  of 
the  principle  that  change  is  the  inevitable  and 
potent  result  of  time.     The  question  arose  in 
the  matter  of  Nordenfelt  v.  Maxim-Nordenfelt 
Co.,  and  the  House  of  Lords  determined  that 
the  common-law  rule  which  distinguished  par- 
ticular from  general  restraint  of  trade  in  cove- 
nants, and  treated  the  former  as  an  exception 
to  the  general  rule  that  such  covenants  were  in- 
valid, is  no  longer  applicable  to  altered  condi- 
tions of  commerce ;  that  the  question  is  whether 
the  restraint  is  reasonable  in  reference  to  the 
interests  of  the  parties  concerned  and  to  the 
interests  of  the  public  in  the  circumstances  of 
each  case.     So  a  covenant,  unlimited  in  space, 
not  to  carry  on  for  a  term  of  twenty-five  years 
"the  trade  or  business  of  a  manufacturer  of 
guns,  gun-mountings  or  carriages,  gunpowder, 
explosives  or  ammunition,"  was  held  valid  in 
the  case  of  a  manufacturer  of  artillery,  whose 
customers  consisted  almost  exclusively  of  na- 
tional governments,  as  not  being  unreasonable 
as  between  covenantor  and  his  vendees  or  con- 
trary to  public  policy.     The  lord  chancellor,  in 
his  able  opinion,  quotes  the  opinion  of  Tindal, 
Ch.  J.,  in  the  case  of  Horner  v.  Graves,  7  Bing. 
735,  who  says:  "The  law  upon  this  subject  has 
been  laid  down  with  so  much  authority  and  pre- 
cision by  Parker,  Ch.  J.,  in  the  case  of  Mitchell 
v.  Reynolds,  1  P.  Wms.   181;    1  Smith's  Lead. 
Cas.,  which  has  been  the  leading  case  on  the 
subject  from  that  time  to  the  present,  that  little 
more  remains  than  to  apply  the  principle  of 
that  case  to  the  present."     Lord  Herschell  then 
shows  how  Tindal,  Ch.  J.,  misquotes  Parker, 
Ch.  J.,  and  says  that  the  question  as  to  whether 
the  agreement  is  reasonable  as  between  the  par- 
ties to  the  covenant,  and  in  accordance  with 
public  policy  is  the  law  which  must  determine 
as  to  whether  the  covenant  is  valid  or  not.  The 
theory  in  Mitchell  v.  Reynolds  has  undoubtedly 
been  much  quoted  as  the  law  on  the  subject 
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under  discussion,  though  at  times  the  law  is 
laid  down  in  this  country,  and  which  is  to  the 
effect  that  the  question  is  whether  the  covenant 
is  reasonable  as  between  the  parties  and  to  the 
public  has  been  held.     The  House  of  Lords 
evidently  recognize  that  the  changes  of  trade 
have  been  so  great  since  the  last  part  of  the 
seventeenth  century,  when  the  case  of  Mitchell 
v.  Reynolds  was  decided,  that  there  is  no  rea- 
son why  the  theory  in  the  case  should  be  con- 
sidered, or  why  the  case  should  ever  be  con- 
sidered.     Lord  Watson,  in  his  opinion,  says, 
as  to  the  facts  in  the  case:    "  Their  parallel  is 
not  to  be  found  in  any  of  the  reported  cases; 
but  they  are  such  as  may  naturally  be  expected 
to  occur  in  the  altered  and  daily-altering  con- 
ditions under  which  trade  is  conducted  in  mod- 
ern times.     The  manufacturing  department  of 
the  business,  which  the  appellant  sold  in  i886> 
was,  and  still  is,  carried  on  at  extensive  works 
in  England  and  Sweden.     The  business  might 
be  said  to  be  local  in  that  respect,  but  in  that 
sense  only.     The  area  which  it  supplies  was, 
and   is,   practically   unlimited.    *     *     *     It 
does  not  seem  to  admit  of  doubt  that  the  gene- 
ral policy  of  the  law  is  opposed  to  all  restraints 
upon  liberty  of  individual  action  which  are  in- 
jurious to  the  interests  of  the  State  or  commu- 
nity.    Nor  is  it  doubtful  that  courts  will  rightly 
refuse  to  enforce  any  compact  by  which  any 
individual  binds  himself  not  to  use  his  time 
and  talents  in  prosecuting  a   particular  trade 
or  profession,   when    its    enforcement  would 
obviously     or    probably    be     attended     with 
these   injurious  consequences.    *    *    *     The 
earlier  decisions  which  were  chiefly  if  not  ex- 
clusively by  the  courts  of  common-law  contain 
abundant  dicta,  which,  if  literally  followed, would 
sustain  the  plea  upon  which  the  appellant  relies. 
These  dicta  broadly  state  the  rule  to  be  that  a 
general  restraint  on  trade,  or  in  other  words  a 
restraint  unlimited  as  to  space,  is  void  because 
it  is  contrary  to  the  commercial  policy  of  Eng- 
land.    The  same  proposition  is  frequently  to  be 
found  in  the  later  common-law  cases.     To  me 
it  seems  very  natural  that  the  law  should  be  laid 
down  in  these  broad  terms.     The  rule  of  policy 
as    originally    understood    and    administered, 
struck  at  all  restraints,  whether  partial  or  general 
*    *    *    When   the  series  of  cases  from  the 
earliest  to  the  present  time  are  carefully  con- 
sidered, I  think  they  will  be  found  to  record  the 


history  of  a  protracted  struggle  between  the 
principal  of  common  honesty  on  the  one  hand, 
and  the  stern  rule  which  forbade  all  restraint  of 
trade  on  the  other."  Lord  Macnaghten  in  his 
opinion  says: 

"  The  public  have  an  interest  in  every  person's 
carrying  on  his  trade  freely  ;    so  has  the  indi- 
vidual.    All  interference  with  individual  liberty 
of  action  in  trading,  and  all  restraints  of  trade 
of  themselves,  if  there  is  nothing  more,  are  con- 
trary to  public  policy,  and  therefore  void.     That 
is  the  general  rule.      But  there  are  exceptions; 
restraints  of  trade  and  interference  with  indi- 
vidual liberty  of  action,  may  be  justified  by  the 
special  circumstances  of  a  particular  case.     It 
is  a  sufficient  justification,  and  indeed,  it  is  the 
only  justification,  if  the  restriction  is  reasonable 
—  reasonable,  that  is,  in  reference  to  the  inter- 
est of  the  parties  concerned  and  reasonable  in 
reference  to  the  interests  of  the  public,  so  framed 
and  so  guarded  as  to  afford  adequate  protection 
to  the  party  in  whose  favor  it  is  imposed,  while 
at  the  same  time  it  is  in  no  way  injurious  to  the 
public.     That,  I  think,  is  the  fair  result  of  all 
the  authorities.     But  it  is  not  to  be  supposed 
that  that  result  was  reached  all  at  once.     The 
law  has  changed  much,  even  since  Mitchell  v. 
Reynolds.     It  has  become  simpler  and  broader 
too.     It  was  laid  down  in  Mitchell  v.  Reynolds 
that  the  court  was  to  see  that  the  restriction 
was  made  upon  a  good  and  adequate  consider- 
ation, so  as  to  be  a  proper  and  useful  contract. 
But  in  time  it  was  found  that  the  parties  them- 
selves were  belter  judges  of  that  matter  than 
the  court,  and  it  was  held  to  be  sufficient  if  there 
was  a  legal  consideration  of  value ;   though,  of 
course,  the  quantum  of  consideration  may  enter 
into  the  question  of  the  reasonableness  of  the 
contract.     For  a  long  time  exceptions  were  very 
limited.     As  late  as  1793  it  was  argued  that  a 
restriction  which  included  a  country  town,  and 
extended  ten  miles  round  it,  was  so  wide  as  to  be 
unreasonable.    (Davis  v.  Mason,  5  T.  Rep.  118.) 
It  was  said,  and  apparently  said  with  truth,  that 
up  to  that  time  restrictions  had  been  confined  to 
the  limits  of  a  parish,  or  to  some  short  distance, 
as  half  a  mile.     But  Lord  Kenyon,  in  his  judg- 
ment, observed  that  he  did  not  see  that  the  limits 
in  question  were  necessarily  unreasonable.  '  Nor 
do  I  know,'  he  added,  'how  to  draw  the  line.' 
The  doctrine  that  the  area  of  restriction  should 
correspond  with  the  area  within  which  protec 
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tion  is  required  is  an  old  doctrine.  But  it  used 
to  be  laid  down  that  the  correspondence  must 
be  exact,  and  that  it  was  incumbent  on  the 
plaintiff  to  show  that  the  restriction  sought  to 
be  enforced  was  neither  excessive  nor  contrary 
to  public  policy.  Now  the  better  opinion  is 
that  the  court  ought  not  to  hold  the  contract 
void  unless  the  defendant '  made  it  plainly  and 
obviously  clear  that  the  plaintiff's  interest  did 
not  require  the  defendant's  exclusion,  or  that 
the  public  interest  would  be  sacrificed,'  if  the 
proposed  restraint  were  upheld.  To  a  certain 
extent  different  considerations  must  apply  in 
cases  of  apprenticeship,  and  cases  of  that  sort 
on  the  one  hand,  and  cases  of  the  sale  of  a 
business  or  dissolution  of  partnership  on  the 
other.  A  man  is  bound  an  apprentice  because 
he  wishes  to  learn  a  trade,  and  to  practice  it. 
A  man  may  sell  because  he  is  getting  too  old 
for  the  strain  and  worry  of  business,  or  because 
he  wishes  for  some  other  reason  to  retire  from 
business  altogether.  Then  there  is  obviously 
more  freedom  of  contract  between  buyer  and 
seller  than  between  master  and  servant,  or  an 
employer  and  a  person  seeking  employment. 
When  the  question  is  how  far  interference  with 
the  liberty  of  an  individual  in  a  particular  trade 
offends  against  the  interest  of  the  public,  there 
is  not  much  difficulty  in  measuring  the  offense 
and  coming  to  a  judgment  on  the  question. 
The  difficulty  is  much  greater  when  the  ques- 
tion of  public  policy  is  considered  at  large,  and 
without  direct  reference  to  the  interests  of  the 
individual  under  restraint.  It  is  a  principle  of 
law  and  of  public  policy  that  trading  should 
be  encouraged  and  that  trade  should  be 
free;  but  a  fetter  is  placed  on  trade,  and  trad- 
ing is  discouraged  if  a  man  who  has  built  up  a 
valuable  business  is  not  to  be  permitted  to  dis- 
pose of  the  fruits  of  his  labors  to  the  best  ad- 
vantage. It  has  been  said  that  if  the  restraint 
be  general '  the  whole  of  the  public  is  restrained,' 
a  phrase  not,  I  think,  particularly  accurate,  or 
perhaps,  particularly  intelligible.  It  has  been 
said  that  when  a  person  is  debarred  from  carry- 
ing on  his  trade  within  a  certain  limit  of  space 
he  will  carry  it  on  elsewhere,  and  thus  the  pub- 
lic outside  the  area  of  restriction  will  gain  an 
advantage  which  may  be  set  off,  as  it  were, 
against  the  disadvantage  resulting  to  the  public 
within  the  limited  area.  That  is,  perhaps,  a  just 
k-    observation  in  a  case  of  apprenticeship,  and 


cases  of  that  sort.  But  it  is,  I  think,  rather  a 
fanciful  way  of  looking  at  the  matter  in  the  case 
of  a  sale  of  goffd  will.  Applied  to  that  sort  of 
a  case,  it  seems  to  me  to  be  just  one  of  those 
unrealities  which  tend  to  confuse  this  question. 
What  has  the  public  to  hope  in  the  way  of  future 
service  from  a  man  who  sells  his  business,  mean- 
ing to  trade  no  more  ?  Is  it  likely  that  he  will 
begin  the  struggle  of  life  again,  working  at  his 
old  trade  or  profession  in  some  remote  place 
where  he  has  no  interest  and  no  connections  ? 
Is  the  possibility  that  he  may  do  so  a  factor  to 
be  taken  into  consideration  ?  Now,  when  all 
trades  and  businesses  are  open  to  everybody 
alike,  it  is  not  very  easy  to  appreciate  the  injury 
to  the  public  resulting  from  the  withdrawal  of 
one  individual." 

In  the  United  States,  as  was  suggested,  the 
rule  which  has  been  laid  down  by  the  Hobse  of 
Lords  has  been  held  for  a  considerable  time 
and  it  is  with  a  full  recognition  of  the  fact  that 
in  many  places  in  our  own  country  as  well  as 
in  others,  the  failure  to  recognize  that  changes 
in  the  law  are  co-extensive  with  and  collateral 
to  the  evolution  of  the  relations  of  government 
and  of  men  that  we  have  quoted  this  English 
decision,  trusting  that  a  salutary  result  may 
follow  in  many  branches  of  the  law  where  it 
cannot  but  be  recognized  by  intelligent  prac- 
titioners that  reforms  and  changes  are  necessary. 
The  Court  of  Appeals,  in  the  case  of  Francisco 
v.  Smith,  143  N.  Y.  489,  have  recently  decided 
that  an  agreement  by  a  vendor,  upon  the  sale  of 
a  business  and  its  good  will,  that  lie  will  not 
engage  in  a  similar  business  in  the  same  place 
for  a  specified  period,  may  be  enforced  by  the 
grantee  or  assignee  of  the  vendee,  and'  that  an 
action  is  maintainable  by  the  vendee  to  restrain 
the  vendor  from  carrying  on  such  business  and 
for  damages.  Another  recent  decision  of  the 
Court  of  Appeals  has  been  made  in  the  case  of 
Oakes  v.  C.  W.  Co.,  143  N.  Y.  430.  In  this  case 
the  plaintiff  entered  into  a  contract  with  the 
defendant  to  work  for  it  for  a  stipulated  'com- 
pensation and  made  a  collateral  agreement  (not 
in  writing)  not  to  form  a  corporation  for  the 
same  purpose  as  the  defendant  corporation,  or 
seek  a  franchise  from  the  town,  similar  to  the 
one  which  the  defendant  corporation  procured. 
The  agreement  was  in  writing  but  the  statute  of 
frauds  was  not  set  up  and  the  court  holds  "  that 
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this  agreement,  upon  any  view  of  the  facts,  does 
not  come  within  that  clause  of  contracts  which 
are  held  void  on  the  grounds  of  morality  or 
public  policy.  There  was  no  purpose  to  re- 
strain competition  at  any  public  sale  or  letting 
of  a  contract  for  public  purposes  or  any  re- 
straint of  trade  or  to  influence  the  action  of 
public  officials.  Assuming  that  both  the  plain- 
tiff and  the  defendant  company  were  entitled  to 
apply  for  a  franchise  and  that  the  latter  per- 
suaded the  former  to  abandon  his  purpose  and 
aid  them  in  the  manner  mentioned  (to  form  a 
corporation  to  supply  the  city  with  water  and 
to  procure  a  franchise  therefor)  in  the  contract 
for  a  consideration  promised,  there  was  nothing 
immoral  or  that  threatened  the  public  interest 
and  the  public  good  in  such  arrangement.  If 
the  business  of  a  private  individual  is  threatened 
with  competition,  it  is  not  illegal  or  immoral  if 
one  can  persuade  his  competitor  to  abandon  an 
enterprise  in  which  both  cannot  succeed  and 
take  employment  with  the  one  remaining  in  the 
business  at  a  stated  compensation.  Such  an 
agreement  fairly  entered  into  is  legitimate  busi- 
ness. If  the  parties  in  this  case  deem  it  for  the 
interests  of  both  that  only  one  application 
should  be  made  for  a  franchise  that  could  be 
granted  to  but  one  of  them,  the  arrangement 
does  not,  as  I  can  see,  violate  any  settled  rule 
or  principal  of  public  policy. "  Diamond  Match 
Co.  v.  Roeber,  106  N.  Y.  473  ;  Leshe  v.  Lorri- 
lard,  no  id.  519  ;  Tode  v.  Gross,  127  id.  480  ; 
Watertown  Thermometer  Co.  v.  Poole,  Hun, 
157 ;  Cameron  v.  N.  Y.  &  Mt.  Vernon  Water 
Co.,  6a  id.  269.  ' 

The  beneficial  results  which  have  been  at- 
tained by  the  commissioners  of  statutory  re- 
vision have  been  so  universally  recognized 
and  approved  of  by  the  legal  profession  of 
this  and  other  States  that  it  will  be  greatly  re- 
gretted if  any  sudden  change  is  made  in  the 
construction  of  the  commission  which  would, 
in  any  way,  hinder  or  impede  the  work  which 
is  now  progressing  under  its  tutelage.  It  is 
not  to  be  understood  by  this  that  it  is  absolutely 
necessary  to  continue  all  of  the  present  com- 
missioners, since,  unfortunately,  it  must  be 
recognized  that  "to  the  victors  belong  the 
spoils."  Yet  we  trust  that  during  the  next 
session  of  the  Legislature  at  least  one  of  the 


present  commissioners  may  be  retained,  to- 
gether with  the  two  new  appointees,  in  order 
that  the  plan  which  has  so  thoroughly  and  ably 
been  formulated  can  be  perfected.  It  does  not 
seem  probable  that  three  new  commissioners 
could  take  up  the  work  where  the  present  board 
left  off  and  promulgate  the  system  which  has 
been  adopted,  and  which  should  be  carried  to 
a  fitting  close. 

The  present  commissioners  of  statutory  re- 
vision were  appointed  under  the  act  of  1889, 
and  were  at  once  confronted  with  the  problem 
as  to  whether  they  should  undertake  merely  to 
formulate  a  piece  of  work  or  frame  bills  to  be 
reported  by  them  as  part  of  a  consistent  whole, 
which  might  be  fittingly  joined  together  if  the 
desired  purpose  should  ever  be  completed. 
The  commissioners  accordingly  formulated  a 
plan  for  the  revision  of  all  the  statutes  of  this 
State,  outside  the  three  codes,  to  consist  of 
about  fifty  chapters,  each  complete  in  itself, 
with  its  own  repealing  schedule  of  the  laws 
therein  revised,  and  short  title  by  which  it  may 
be  cited  ;  each  chapter  to  follow  continuously 
from  the  beginning,  and  if  subdivided  into 
articles,  with  section  numbers  left  at  the  end  of 
each  article,  so  as  to  allow  internal  expansion 
by  adding  new  sections  at  the  end  of  each 
article  without  making  a  break  in  the  consecu- 
tive section  numbering  of  the  chapter.  This 
plan  gives  the  greatest  possible  convenience  in 
reference,  as  a  section  to  any,  the  election  law, 
is  a  complete  reference,  and  is  a  more  conve- 
nient way  of  referring  to  a  part  of  the  law  of  the 
State  than  by  referring  to  the  section,  chapter 
and  year,  or  to  the  section,  chapter  and  number 
of  the  general  law. 

In  the  summer  of  1889  the  commission  com- 
menced their  work  and  reported  to  the  legis- 
lature in  1890  for  the  first  time  their  proposed 
plan  for  the  complete  revision  of  the  general 
statutes,  outside  the  three  codes,  and  six  chap- 
ters of  the  proposed  revision  so  drafted  as  to 
fit  into  such  plan.  These  six  chapters  of  the 
proposed  revision  were,  the  general  corpora- 
tion law,  the  stock  corporation  law,  the  busi- 
ness corporation  law,  the  highway  law,  the 
town  law  and  the  transportation  law.  All  of 
these  chapters  were  enacted  by  the  Legislature 
of  1890  and  were  to  take  effect  in  the  spring  of 
189 1,  so  that  any  amendments  found  to  be  der" 
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able  in  the  meantime  might  be  presented  to 
the  Legislature  of  1891  and  enacted  before  the 
change  should  go  into  effect.  The  object  in 
such  postponement  was,  however,  defeated  by 
the  deadlock  in  the  Legislature  of  1891,  in 
which  were  also  caught  all  the  chapters  of  the 
revision  reported  by  the  commissioners  to  the 
Legislature  that  year.  To  the  Legislature  of 
1892  the  commissioners  reported  important 
amendments  to  the  corporation  law  of  1890, 
and  within  the  chapters  of  the  revision,  there 
were  enacted  the  statutory  construction  law, 
the  State  laws,  the  Indian  laws,  the  executive 
law,  the  salt  springs  law,  the  general  municipal 
law,  the  county  law,  the  bank  law  and  the  in- 
surance law.  The  commission  law  was  also 
enacted  at  the  same  session.  In  1893,  of  the 
bills  reported  to  the  Legislature,  there  were  en- 
acted the  public  building  law,  the  Military 
Code,  the  public  health  law  and  the  agricul- 
tural law.  In  1894  the  three  general  laws 
proposed  by  the  commissioners  were  enacted 
by  the  Legislature.  They  were,  the  public 
lands  law,  the  canal  law  and  the  general  stocks 
law. 

It  can  thus  be  seen  that  thirty  of  the  fifty 
chapters  necessary  to  complete  the  plan  of  the 
commission,  have  been  enacted.  The  commis- 
sioners have  acted  in  the  most  satisfactory 
way,  in  advising  the  Legislature  in  preparing 
laws  and  have  at  all  times  been  willing  to 
direct  the  course  of  law  into  the  proper  chan- 
nels. It  is  with  a  desire  of  seeing  the  course  of 
procedure  of  the  commission  continued  speed- 
ily and  properly  that  we  should  suggest  the 
propriety  of  retaining  one  member  of  the  old 
commission  for  this  legislative  session,  at  least, 
so  that  the  two  new  commissioners  might  be 
guided  in  the  continuance  of  this  work  which 
should  be  properly  concluded  and  which  has 
and  will  be  of  great  practical  importance  to  the 
State  and  to  the  legal  profession. 


We  publish  in  this  issue  an  opinion  on  death 
by  freezing  and  its  effect  on  an  insurance  policy. 
The  decision  arose  for  the  first  time,  and  the 
question  as  to  whether  death  resulting  from  ex- 
posure to  the  cold  is  accidental  or  not,  is  a 
novel  point  which  we  have  not  been  able  to  find 
has  been  discussed  in  any  opinion  before  this 
time. 


INCOME   TAX  OF    1894- ITS   PROVISIONS 
AND  CONSTITUTIONALITY. 

A  SPEEDY  determination  of  the  question  as  to 
whether  the  Income  Tax  is  constitutional  is 
urgent  and  necessary,  for  if  the  law  is  declared  in- 
valid by  the  Supreme  Court  of  the  United  States, 
there  will  not  only  be  great  trouble  in  disposing  of 
litigation  which  undoubtedly  will  soon  be  com- 
menced to  recover  the  amounts  paid  under  the  tax, 
but  there  will  also  be  considerable  expense  spared 
to  the  government  of  the  United  States.  The 
inquisitorial  methods  contained  in  the  tax,  as  well 
as  the  arbitrary  power  given  to  the  United  States 
officers,  are,  perhaps,  more  distasteful  to  the  Amer- 
ican citizen  than  the  socialistic  tendency  of  a  meas- 
ure to  raise  revenue  at  a  time  when  neither  war  nor 
any  other  extraordinary  circumstance  renders  an 
act  of  this  kind  necessary  to  meet  exceptional  exi- 
gencies. It  is  well  that  there  should  be  a  general, 
thorough  and  immediate  understanding  of  the  act, 
since  the  first  payment  of  the  tax  must  be  made  be- 
fore July  1,  1895,  unless  the  law  is  declared  uncon- 
stitutional before  that  time.  The  Egyptian  laby- 
rinths were  not  more  puzzling  in  their  circuitous 
windings  than  the  apparent  desire  of  a  class  of  peo- 
ple to  veil  law  with  every  known  mystery  and  tech- 
nicality, even  though  it  is  the  duty  and  privilege  of 
those  desiring  good  government  to  have  a  thorough 
understanding  of  the  laws  which  are  by  and  for 
them  enacted  and  which  must  directly  or  indirectly 
affect  their  interests,  development  and  progress. 

Congress  has  not  unlimited  power  to  levy  taxes 
and  is  limited  by  the  provisions  of  the  Constitution 
of  the  United  States  to  "lay  and  collect  taxes, 
duties,  impott*  and  excises."  (Art.  1,  §  8,  subdiv.  1, 
U.  S.  Const.)  Article  1,  section  9,  subdivision  4, 
provides  that  "  no  capitation  or  other  direct  tax 
shall  be  laid  unless  in  proportion  to  the  census  or 
enumeration  hereinbefore  directed  to  be  taken," 
and  article  1,  section  8,  subdivision  1.  expressly 
provides  that  "  all  duties,  imposts  and  excises  shall 
be  uniform  throughout  the  United  States."  It  is, 
therefore,  possible  to  have  four  situations  arise. 
Either  the  Income  Tax  is  (1)  direct  and  apportioned 
among  the  various  States  and  is  constitutional,  or 
(2)  direct  and  levied  otherwise  than  by  apportion- 
ment among  the  various  States  and  is  unconstitu- 
tional, or  (3)  is  an  excise,  impost  or  duty  levied 
according  to  the  rule  of  uniformity  and  constitu- 
tional, or  (4)  a  duty,  impost  or  excise  levied  other- 
wise than  by  the  rule  of  uniformity  and  unconstitu- 
tional. The  history  of  the  Income  Tax  is  not  long, 
and  the  reasons  claimed  for  such  a  measure  are,  first, 
that  though  a  tax  on  property  may,  and  often  does, 
invade  the  principal  sum,  for  it  has  to  be  paid,  whether 
the  property  has  been  productive  of  profit  or  not,  a 
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genuine  tax  or  income  never  invades  tbe  prin- 
cipal; and,  second,  that  the  burden  of  taxa- 
tion is  placed  either  in  those  parts  of  the  coun- 
try or  on  those  persons  Who  have  the  ability 
to  bear  it.  It  was  first  used  in  England  in  1842, 
has  continued  as  a  yearly  enactment  to  the  present 
time  and  contains  now  many  of  the  features  and 
provisions  of  the  original  act.  The  first  measure  of 
this  kind  in  America  was  enacted  as  part  of  the 
revenue  laws  of  August  6,  1861,  chapter  45  (12  St. 
at  L.  309)  and  imposed  a  tax  of  three  per  cent  on 
all  excess  of  income  over  $800.  This  was  repealed 
and  partly  re-enacted  by  the  act  of  July  1,  1862, 
chapter  119  (12  St.  at  L.  743),  which  imposed  3 
per  cent  on  all  excess  of  income  over  $600  up  to 
$10,000,  and  5  per  cent  on  the  excess  of  income 
over  $600  when  the  individual's  income  exceeded 
the  sum  of  $10,000.  Following  this  measure  of  in- 
come taxation  was  the  act  of  June  30,  1864,  chapter 
178,  §§  116-123  (13  St.  at  L.  281),  which  fixed  the 
rate  at  5  per  cent  on  the  excess  of  income  over 
$600  up  to  $5,000,  7i  per  cent  on  the  excess  of  in- 
come over  $5,000  up  to  $10,000,  and  10  per  cent  on 
the  excess  over  $10,000. 

The  act  of  March  8,  1865,  chap.  78  (18  St.  at  L. 
479),  amended  certain  features  of  the  provisions  of 
the  act  of  1864,  and  levied  5  per  cent  on  the  excess 
of  income  over  $600  up  to  $5,000,  and  10  per  cent 
on  any  excess  of  income  over  $5,000. 

The  act  of  July  13,  1866,  chap.  184  (14  St.  at  L. 
138),  amended  the  then  existing  law,  while  the  act 
of  March  2,  1867  (14  St.  at  L.  377),  levied  a  tax  of 
5  per  cent  on  the  excess  of  income  of  $1,000,  and 
section  119  of  the  same  act  (14  St.  at  L.  480)  pro- 
vided that  the  tax  was  to  continue  until  and  includ- 
ing the  year  1870,  and  no  longer.  The  laws  of  1870 
(chap.  255,  16  St.  at  L.  257)  fixed  a  tax  for  the  years 
1870-71  of  2i  per  cent  on  the  income  of  each  indi- 
vidual Tbe  existing  law,  in  force  January  1, 1395, 
provides  for  a  tax  of  2}  per  cent  on  the  excess  of 
income  over  $4,000,  and  the  computation  of  incomes 
is  somewhat  more  intricate  than  under  the  former 
acts  above  cited. 

Pereom  who  are  to  be  taxed. —  Every  citizen  of  the 
United  States  residing  either  at  home  or  abroad, 
and  every  person  residing  in  the  country  is  subject 
to  the  tax  whether  his  income  be  derived  from  any 
kind  of  property,  rents,  interests,  dividends,  sala- 
ries, or  from  any  trade,  profession,  vocation  or  em- 
ployment carried  on  in  the  United  States  or  else- 
where, or  from  any  source  whatever,  if  such  income 
exceeds  the  sum  of  $4,000,  calculated  as  hereinafter 
given.  (§  27,  Income  Tax,  1894.)  Dividends  on 
the  stock  of  any  corporation,  company  or  associa- 
tion, if  the  tax  of  2  per  cent  has  been  paid  upon 
the  net  profits  by  said  company,  corporation  or 
association  are  not  to  be  included  in  computing  the 


tax  of  the  individual  receiving  the  dividends.  (§ 
28,  Income  tax,  1894.)  Salaries  due  to  State, 
county  or  municipal  officers  are  exempt  from  tax 
herein  levied.     (§  33,  Income  Tax,  1894.) 

As  the  law  provides  that  the  return  of  the  cor- 
poration shall  be  filed  with  the  collector  of  internal 
revenue  before  the  first  of  March  in  each  year  (§  35), 
though  it  need  not  be  paid  until  individuals  pay, 
on  or  before  July  1,  and  because  it  is  neccessary  for 
the  individual  to  ascertain  whether  part  of  his  in- 
come derived  from  the  dividends  of  the  association 
or  corporation  have  been  paid,  which  allow  him  ex- 
emption in  the  payment  of  tax  on  that  part  of  bis 
income,  it  is  well  first  to  look  at  the  requirements 
provided  by  the  bill  for  corporations. 

Every  corporation  must  render  before  the  first  of 
March  a  statement  showing: 

(1)  The  gross  profits  from  all  kinds  of  busi- 

ness. 

(2)  The  expenses,  exclusive  of  interest,  annuities 

or  dividends. 

(3)  The  net  profits,  withont  allowance  for  inter- 

est, annuities  or  dividends. 

(4)  The  amount  paid  on  account  of  interest,  an- . 

nuities  and  dividends. 

(5)  The  amount  paid  in  salaries  of  $4,000  or  less 

to  each  employe. 

(6)  Tbe   amount  paid  in  salaries  of  more  than 

$4,000  to  each  employe,  and  the  name  and 
address  of  each  of  such  employes. 

Corporations  are  required  to  keep  accurate  books 
of  account,  and  the  collectors  may  inspect  them 
in  verifying  returns  made.  If  the  return  of  the 
corporation  is  not  made  at  the  time  fixed  by  the 
law  (viz.,  March  first  of  each  year),  a  penalty  of 
$1,000  and  2  per  cent  a  month  on  the  tax  due  until 
paid  is  levied  under  the  provisions  of  the  act.  (§ 
36,  Income  Tax,  1894.) 

In   estimating  the   net    profits  of   the   corpora- 
tion: 
Under  frost  profiti  are  included  : 

(1)  All  profits  of  any  trade  or  business. 

(2)  Interest  of  coupons  from  bonds  or  other  se- 

curities of  any  corporation. 
(8)  Dividends  received  from  any  corporation. 

(4)  Undivided  profits  of  any  corporation. 

(5)  Premium  on  bonds,  notes  or  stocks. 

(6)  Commissions  or  percentages. 

(7)  Interest  on  government  securities,  not  exempt 

by  law. 

(8)  Interest  on  other  notes,  bonds  or  securities. 

(9)  Profits  from  sale  of  real  estate. 

(10)  Amount  received  from  rents. 

(11)  Profits  from  all  other  sources,  which  must  be 

enumerated. 
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The  operating  expense*  include  : 

(1)  Interest  paid  or  accrued  within  the  year  on 

bonded  or  other  indebtedness  of  such  cor- 
poration. 

(2)  Losses   actually   sustained  during  the   year, 

which  must  be  separately  stated  and  fully 
described  as  to  cause,  date  ami  amount. 

(3)  All  taxes  actually  paid. 

(4)  Salaries  and   pay   of  officers  and   employes 

actually  paid  during  the  year. 

(5)  Rents  and  necessary  repairs. 

(6)  All  other  necessary  expenses,  which  must  be 

itemized  and  fully  explained  in  the  return. 

The  net  profit*  include  : 

(1)  All  amounts  paid  to  stockholders  or  share- 

holders. 

(2)  The  amount  of  undivided  profits  on  hand  or 

carried  to  surplus  or  any  other  fund. 

(3)  Amount  of  net  profits  used  for  construction, 

enlargement  or  improvement  of  plant. 

(4)  All  other  expenditures  or  investments  from 

the  net  profits. 
Corporations  exempt  from  the  operation*  of  the  law  are : 

(1)  Corporations  organized  and  conducted  solely 

for  religious,  charitable  or  educational 
purposes,  including  fraternal  or  benefici- 
ary societies,  orders  or  associations  operat- 
ing upon  the  lodge  system. 

(2)  Corporations,  part  or  all  of  whose  stock  is 

held  by  trustees  for  charitable,  religious 
or  educational  purposes. 

(3)  Building  and    loan  associations  who   make 

loans  only  to  their  own  shareholders. 

(4)  Savings'  banks:  (a)   which    have   no  share- 

holders or  members  except  depositors,  and 
no  capital  except  deposits;  (b)  which  have 
not  received  deposits  to  any  aggregate 
amount  in  any  one  year  of  more  than 
$1,000  from  the  same  depositor;  (c)  which 
have  not  allowed  to  accumulate  a  total  of 
deposits  by  one  person  exceeding  $10,000; 
(d)  which  shall  actually  divide  and  dis- 
.  tribute  to  its  depositors,  ratably  to  de- 
posits, all  of  the  earnings  over  the  neces- 
sary and  proper  expenses  of  said  bank ;  (e) 
shall  not  possess  a  surplus  exceeding  ten 
per  cent  of  its  aggregate  deposits. 

(5)  Savings  banks  whose  members  do  not  partici- 

pate in  the  profits  thereof  and  only  pay 
dividends  to  depositors. 

(6)  Associations  having  capital  stock  that  is  con- 

ducted for  the  benefit  of  the  depositors 
only  and  which  shall  keep  an  account  of 
such  business. 

(7)  Any  insurance  company  which  conducts  its 

business  only  on  the  mutual  plan  and  for 


the  benefit  of  its  policyholders  and  has  no 
capital  stock  and  no  shareholders. 
(8)  Any  iusurance  company,  the  whole  or  part 
of  whose  business  is  conducted  on  the  mu- 
tual plan  separate  from  its  stock  plan  of 
insurance  and  solely  for  the  benefit  of  the 
policyholders  and  members  insured.  (Sec. 
32,  Income  Tax), 

Individuals  are  required  to  make  a  return  and  to 
pay  the  tax  on  or  before  the  first  of  July  of  each 
year.  In  computing  incomes  the  following  items 
must  be  included : 

The  grots  amount  shall  include : 

(1)  Gross  profits  of  any  trade,  business  or  vocation, 

wherever  carried  on. 

(2)  Rents  received  and  accrued  during  the  year. 

(3)  Profits  from  sales  of  real  estate  purchased 

within  two  years. 

(4)  Farming  operations  and  proceeds. 

(5)  Money  and   value  of  all  personal  property  ac- 

quired by  gift  or  inheritance. 

(6)  Premium  on  bonds,  stocks,  notes  and  coupons. 

(7)  Income  from  trade  or  profession,  not  by  stated 

salary,  and  not  heretofore  enumerated. 

(8)  From  salary  or  compensation  other  than  that 

received  from  the  United  States. 

(0)  From  salary  or  compensation   paid  by  the 

United  States. 

(10)  Undivided  gains  or  profits  of  any  partnership. 

(11)  Interest  received  or  accrued  from  all  notes, 

bonds  or  other  securities. 

(12)  Interest  on  bonds  or  coupons  paid  of  any 

corporation. 

(13)  Dividends  from  corporations. 

(14)  Income  of  wife  or  minor  children  or  child. 

(15)  All  other  sources  of  income  not  above  enu- 

merated. 

The  deduction*  allowed  are : 

(1)  Four  thousand  dollars  exempt  by  law. 

(2)  Interest  due  and  paid  within  the  year. 

(8)  National,  State,  county,  school  and  municipal 
taxes  paid,  not  including  assessments  for 
local  benefits. 

(4)  Amount  expended  in  purchase  or  production 

of  live  stock  or  produce  sold  within  the 
year. 

(5)  Necessary  expenses,  specified  by  items,  actu- 

ally incurred  in  carrying  on  business  or 
trade. 

(6)  Losses   actually  sustained   during  the  year, 

specified. 

(7)  Actual  losses  on  sales  of  real  estate  purchased 

within  two  years. 

(8)  Debts  contracted  and  ascertained  in  the  year 

to  be  worthless. 
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(9)  Salary  or  compensation    over    $4,000   from 
which   the   tax  of  2   per  cent   has  been 
withheld    by  disbursing    officers    of    the 
United  States  government. 
(10)  Dividends  included  in  the  estimate  of  gross 
profits  from  corporations  on  which  the  two 
per  cent  has  been  paid  by  such  corpora- 
tion. 
Family. 
One  deduction  of  $4,000  only  is   allowed  and 
made  from  the  aggregate  income  of  all  members 
of  any  family  composed  of  one  or  both  parents 
and  one  or  more  minor  children,  or  husband  and 
wife ;  guardians  are  allowed  to  make  a  deduc- 
tion in  favor  of  each  ward  except  where  the 
wards  are  comprised  in  one  family  andjltave 
joint  property  interest. 

This  provision  clearly  controverts  the  Women's 
Enabling  Acts,  by  which  a  married  female  has  been 
empowered  by  the  Legislatures  of  various  States  to 
hold  real  and  personal  property  as  a  separate  estate, 
in  fact  giving  a  femme  covert  the  same  rights  and 
privileges  as  a  femme  sole.  It  will  be  hard  to  antici- 
pate the  exact  effect  of  this  provision,  which  was 
undoubtedly  inserted  to  prevent  fraud  since  there 
is  no  express  provision  as  to  who  shall  pay  the  tax 
which  will  be  computed  on  the  combined  incomes 
of  the  husband  and  wife.  This  provision  is  clearly 
retrogressive  rather  than  along  the  advanced  theories 
of  modern  legislation. 

United  States  official*  salaries ;  how  computed : 

Where  the  salary  of  any  United  States  official 
does  not  exceed  $4,000,  or,  by  fees  or  uncertain  or 
irregular,  the  amount  received  during  the  year  shall 
be  calculated  in  estimating  the  income  of  such  per- 
son.   (§  28,  Income  Tax,  1894.) 

Where  the  salary  received  by  the  United  States 
official  exceeds  $4,000,  a  tax  of  '2  per  cent  on  the 
excess  over  $4,000  is  payable. 

The  clear  intention  of  the  law  is  to  have  a  cor- 
poration pay  a  tax  on  its  net  profits,  and  not  to  esti- 
mate the  amount  paid  in  dividends  to  any  indi- 
vidual as  part  of  his  income  when  the  corporation 
declaring  the  dividend  has  paid  the  tax  on  its  net 
profits.  The  interest  on  bonds,  however,  will  have 
to  be  computed  in  estimating  the  income  of  the  in- 
dividual, as  such  interest  is  a  legitimate  deduction 
which  can  be  made  by  every  corporation  in  esti- 
mating its  net  profits. 

In  discussing  the  constitutionality  of  the  law  it  is 
well  to  recall  the  four  classes  into  which  constitu- 
tional and  unconstitutional  taxes  have  been  divided 
in  this  article.  In  Springer  v.  United  States,  102 
U.  S.  586,  the  Supreme  Court  of  the  United  States 
held,  Judge  Swayne  writing  the  opinion,  that  il  di- 
rect taxes  within  the  meaning  of  the  Constitution 


are  only  captation  taxes,  as  expressed  in  that  in- 
strument, and  taxes  on  real  estate."  The  same  de- 
termination, though  less  strongly  expressed,  is  held 
in  the  case  of  the  Pacific  Ins.  Co.  v.  Soule,  7  Wal- 
lace, 483.  In  this  case,  Judge  Swayne  writing  the 
opinion,  quotes  Judge  Chase  in  the  case  of  Hylton 
v.  United  States,  who  said :  "  I  am  inclined  to  think, 
but  I  do  not  give  a  judicial  opinion,  that  the  direct 
taxes  contemplated  by  the  Constitution  are  only  two, 
viz. :  a  capitation  or  poll  tax  simply,  without  regard 
to  property,  profession  or  any  other  circumstances 
and  a  tax  on  land."  Justice  Pattisoo,  in  the  same 
case,  said:  "I  never  entertained  a  doubt  that  the 
principle  held  was  the  only  principle  that  the  framers 
of  the  Constitution  contemplated  as  falling  within 
the  rule  of  apportionment  was  the  capitation  tax 
and  the  tax  on  land.  *  *  *  The  Constitution 
declares  that  the  capitation  tax  is  a  direct  tax,  and 
both  in  theory  and  practice  the  tax  on  land  is 
deemed  to  be  a  direct  tax.  In  this  way  the  terms 
'  direct  taxes '  and  '  capitation '  are  satisfied."  The 
same  view  aeems  to  be  adopted  by  Chancellor  Kent 
and  Justice  Story,  and,  therefore,  the  income  tax 
would  seem  to  be  either  an  excise  impost  or  a  duty, 
as  these  and  "direct  taxes"  are  the  only  ones  pro- 
vided by  the  Constitution.  It  is  fair  to  say,  and 
there  are  judicial  adjudications  to  demonstrate  it, 
that  if  the  framers  of  the  Constitution  clearly  in- 
tended only  to  include  capitation  and  land  taxes  as 
direct  taxes,  the  meaning  of  the  other  three  classes 
of  taxes  mentioned  in  the  Constitution,  and  which 
congress  has  power  to  levy,  have  distinct,  separate 
and  proper  meanings.  Lexicographers  and  political 
economists  agree  in  defining  "duties"  to  be  the 
amount  of  moneys  paid  to  a  government  as  a  charge 
upon  specified  goods;  "imposts,"  to  mean  duties 
imposed  at  the  custom-house  upon  imported  or  ex- 
ported goods;  "excises,"  to  mean  an  internal  tax 
levied  upon  goods  of  home  production  and  con- 
sumption. An  income  tax  must,  therefore,  either 
be  a  direct  tax  or  an  excise,  and  as  the  weight  of 
authority  of  the  decisions  in  the  United  States  are 
to  the  effect  that  the  income  tax  is  not  a  direct  tax, 
it  can  otherwise  only  be  an  excise.  In  the  case  of 
Hylton  v.  United  8tates  (8  Dal.  171)  the  Supreme 
Court  of  the  United  States,  Judge  Chase  writing 
the  opinion,  held  that  a  tax  on  carriages  for  the 
conveyance  of  persons  was  an  indirect  tax,  and  as 
the  same  tax  was  imposed  on  every  carriage  in  every 
State  the  tax  was  uniform  and  within  the  restriction 
imposed  by  the  United  States  Constitution  on  indi- 
rect taxes.  In  United  States  v.  Singer  (15  Wall. 
Ill)  it  was  held  that  the  tax  on  spirits  to  the  extent 
of  80  per  cent  of  the  producing  capacity  of  the  dis- 
tillery was  an  excise,  and  that  as  the  only  restric- 
tion and  limitation  upon  the  power  of  congress  in 
the  imposition  of  taxes  of  this  kind  is  that  they 
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"shall  be  uniform  throughout  the  United  States,'' 
the  tax  was  constitutional  and  valid.  In  the  Hyl- 
ton  case,  as  well  as  in  the  case  under  discussion,  it 
is  clearly  seen  that  recognized  tests  as  to  whether 
the  tax  is  direct  or  not,  applies  with  striking  force, 
and  proves  that  the  tax  is  indirect.  In  the  Hylton 
case  the  tax  on  carriages  is  one  which  would  not 
actually  fall  on  the  person  upon  whom  the  tax  was 
levied,  but  on  another  who  would  pay  a  portion  of 
the  tax  as  part  of  the  fare  charged  for  his  transporta- 
tion from  one  place  to  another.  In  the  Singer  case 
the  same  circumstances  can  be  seen,  as  the  distiller 
would  charge  to  his  customer  the  tax  which  he  paid 
and  which  would  thus  be  indirectly  paid  by  the  con- 
sumers of  the  article. 

In  Yesey  Bank  v.  Fcnno  it  was  held  that  the  tax 
of  10  per  cent  imposed  by  the  act  of  June  30, 1888, 
on  the  notes  of  State  banks  paid  out  after  the  1st  of 
August,  1886,  is  warranted  under  the  Constitution, 
since  the  tax  was  not  direct  but  was  an  excise.  In 
Pacific  Ins.  Co.  v.  Sewell  (7  Wall.  438)  it  was  held 
that  the  tax  laid  by  section  103  and  section  120  of 
chapter  173,  Act  of  June  30,  1864,  and  the  amend- 
ment thereto  of  July  13,  1868,  upon  the  amounts 
insured,  renewed  and  continued  by  insurance  com- 
panies made  upon  the  gross  amount  of  premiums 
received  and  assessments  made  by  them,  and  also 
upon  dividends,  distributed  sums  and  income  is  not 
a  direct  tax  but  a  duty  or  excise.  This  decision 
was  on  two  of  the  sectious  of  the  income  tax  of  1864, 
which  has  been  referred  to.  and  it  was  appropriately 
decided  that  such  a  tax  laid  uniformly  on  every  in- 
surance company  in  the  United  States  was  constitu- 
tional ;  but  it  is  to  be  observed  that  the  constitu- 
tionality of  no  other  sections  of  the  act  of  1864 
except  those  relating  to  insurance  companies,  all  of 
whom  were  taxed,  were  determined  by  the  Supreme 
Court  of  the  United  States  in  this  decision.  An- 
other case  which  was  decided  as  to  one  or  more  of 
the  sections  of  the  income  tax  of  1864  was  that  of 
Scholey  v.  Rew,  23  Wall.  331,  and  in  which  the  Su- 
preme Court  of  the  United  States  held  that  the 
"succession  tax  "  imposed  by  the  acts  of  June  30, 
1864,  and  July  13,  1866,  on  every  "  devolution  of 
title  to  real  estate  "  was  not  a  direct  tax  within  the 
meaning  of  the  Constitution,  but  was  an  impost  or 
excise  and  as  such  was  constitutional  and  valid. 
In  this  case  it  is  also  to  be  observed  that  the  only 
part  of  the  income  tax  of  1864  that  was  before  the 
court  for  interpretation  and  construction  was  the 
one  in  relation  to  taxing  property  which  passed 
from  one  to  another  by  will  or  inheritance.  It  is 
almost  too  well  known  to  comment  upon  the  fact 
that  the  same  determination  has  been  reached  by 
the  courts  of  the  State  of  New  York,  who  have  uni- 
formly held  that  a  tax  such  as  was  imposed  by  the 
Income  Tax  Law  of  1864  and  by  the  different  col- 


lateral inheritance  acts  of  this  State  are  a  tax  on 
the  devolution  of  property  and  not  a  tax  on  the  per- 
son receiving  it.  The  third  and  last  case  which 
was  decided  in  relation  to  the  income  tax  of  1864 
was  that  of  Springer  v.  United  States,  102  Wall. 
586.  In  this  case  the  Supreme  Court  of  the  United 
States  held,  Judge  Swayne  writing  the  opinion, 
that  the  income  tax  imposed  by  the  act  of  1864  was 
not  a  direct  tax,  but  an  excise,  and  in  no  way  ad- 
judge* that  as  an  excise  it  tea*  laid  according  to  the 
rule  of  uniformity.  No  such  contention  was  made 
by  the  counsel  for  the  plaintiff  in  error  and  no 
question  of  that  kind  was  presented  to  the  court 
nor  determined  by  the  court  in  that  matter.  The 
contention  on  the  part  of  the  plaintiff  in  error  was  (1 ) 
that  the  tax  was  a  direct  one,  and  (2)  that,  if  direct, 
it  was  not  apportioned  relatively  among  the  States 
and  hence  was  unconstitutional.  Every  other  con- 
tention by  the  plaintiff  in  error  is  in  regard  to  the 
manner  in  which  the  tax  is  levied  under  the  pro- 
visions of  the  act,  and  there  was  apparently  not  the 
least  intent  or  desire  on  the  part  of  the  plaintiff 
in  error  or  of  the  court  to  discuss  and  determine  as 
to  whether  the  tax,  though  an  excise,  was  laid  ac- 
cording to  the  rule  of  uniformity.  In  the  case  of 
Scholey  v.  Rew  and  in  that  of  the  Pacific  Ins.  Co. 
v.  United  States,  above  cited;  there  seems  to  be  no 
doubt  but  that  as  an  indirect  tax  was  laid  respectively 
on  every  devolution  of  property  and  every  insurance 
company  that  it  was  a  uniform  system  of  taxation, 
and  in  view  of  the  authorities  it  is  highly  probable 
that  the  Supreme  Court  of  the  United  States  will 
follow  the  precedent  it  has  established  and  hold 
that  the  income  tax  of  1894  is  a  tax  on  excise, 
though  there  are  some  differences  between  the  acta 
of  1864  and  of  1894  which  undoubtedly  allow  the 
court  to  hold  that  the  act  of  1894  is  a  direct  tax. 
There  is,  however,  a  strong  probability  that  the 
court  will  bold  the  tax  to  be  an  excise  and  hence 
indirect.  It  will  be  necessary,  therefore,  in  order 
to  attack  the  constitutionality  of  the  existing  law, 
to  show  that  the  tax  is  not  laid  according  to  the 
rule  of  uniformity,  and  to  prove  that  the  tax  is 
laid  more  heavily  on  one  class  of  individuals  than 
upon  another.  One  of  the  most  apparent  features 
of  this  kind  can  be  briefly  stated : 

By  section  28  of  the  Income  Tax  Act  of  1894,  it 
is  provided  that  "in  estimating  accounts,  profits 
and  income  of  any  person  there  shall  be  included 
all  income  derived  from  *  *  »  the  amount  of 
the  sales  of  live  stock,  sugar,  cotton,  wool,  butter, 
cheese,  pork,  beef,  mutton  or  other  meats;  hay  and 
grain  or  other  vegetables,  or  other  productions 
being  the  growth  or  produce  of  the  estate  of  such 
person,  less  the  amount  expended  in  the  purchase 
or  production  of  said  stock  or  produce,  and  not  in- 
cluding any  part  thereof  consumed  directly   by  the 
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family.  By  the  same  section  it  is  to  be  observed 
that  a  person  whose  income  exceeds  the  sum  of 
$4,000  and  who  hence  is  subject  to  the  tax  must 
pay  a  tax  on  the  excess,  even  though  the  whole  or 
part  of  the  income,  including  the  excess  taxed, 
goes  to  buy  the  materials  necessary  for  the  mainte- 
nance of  the  family  and  which,  in  the  case  of  a  per- 
son receiving  the  same  from  his  own  land,  is  spe- 
cially exempted  from  the  provision!)  of  the  tax.  To 
summarize :  one  is  exempted  from  paying  the  tax 
on  the  value  of  the  food  consumed  by  his  family 
(including  servants),  where  such  material  used  by 
the  family  is  raised  by  him,  while  another  must 
pay  the  tax  on  the  amount  which  be  purchases  (it 
may  be  the  same  amount  of  food),  because  he  does 
not  directly  produce  such  material  himself  though 
he  earns  the  money  to  pay  for  such  produce.  This 
clearly  is  not  a  uniform  system  of  taxation.  In  the 
Income  Tax  Act  of  1864  the  provision,  similar  in 
some  respects  to  the  one  above  referred  to,  reads  as 
follows:  In  estimating  the  annual  profits  or  in- 
come of  any  person  there  shall  be  included  "  gains 
derived  from  the  purchase  and  sale  of  stock  or 
other  property,  real  or  personal,  and  the  increased 
value  of  live  stock,  whether  sold  or  on  hand,  and 
the  amount  of  sugar,  butter,  cheese,  pork,  beef, 
mutton  or  other  meats,  hay  and  grain  or  other 
vegetables,  or  other  productions  of  the  estate  of 
such  person,  sold,  not  including  any  part  thereof  un- 
told or  on  hand  during  the  year  next  preceding.'''  It 
is  thus  to  be  observed  that  the  construction  of  the 
words  "  not  including  any  part  thereof  untold  or  on 
hand  during  the  year  next  preeeeding,"  as  used  in  the 
acts  of  1864,  may  or  may  not  include  or  intend  to 
include  ■'  any  part  thereof  consumed  directly  by  the 
■  family  "  as  used  in  the  acts  of  1894.  But  even  this 
consideration  as  to  whether  a  similar  provision  was 
in  the  acts  of  1864  '»  of  little  moment,  since  the 
question  as  to  whether  the  act  of  1864  was  laid  -ac- 
cording to  the  rules  of  uniformity  was  not  raised  in 
the  case  of  Springer  v.  United  States. 

There  are  many  instances  in  the  existing  law 
similar  to  the  one  given  which  will  afford  abundant 
opportunity  to  raise  the  question  which  we  have 
suggested  before  the  highest,  appellate  tribunal  of 
the  United  States.  It  is  not  intended  in  this  short 
article  to  advance  all  the  writer's  theories  as  to  the 
unconstitutionality  of  this  law,  but  merely  to  dis- 
tinguish briefly  the  cases  which  have  been  deter- 
mined by  the  Supreme  Court  of  the  United  States 
in  relation  to  United  States  taxation,  and  to 
humbly  suggest  and  briefly  state  one  of  the  many 
grounds  on  which  this  vicious,  socialistic  and  un- 
American  law  can  be  attacked  and  declared  unconsti- 
tutional by  the  Supreme  Court  of  the  United  States. 

Albany,  N.  Y.  Amasa  J.  Parker,  Jr. 


DEATH   BY   FREEZING  -  EFFECT    ON    IN- 
SURANCE POLICY. 

JUDGE  BAIN,  of  the  Queen's  Bench  Division  of 
Winnipeg,  Manitoba,  in  the  case  of  The  North- 
West  Travellers'  Association  et  al.  v.  The  London 
Guarantee  and  Accident  Co.,  has  determined  a  very 
novel  and  interesting  question.     He  says: 

The  evidence  shows  conclusively,  I  think,  that 
the  insured.  C.  F.  Church,  died  from  exposure  to 
cold,  and,  in  ordinary  language,  was  frozen  to  death 
on  the  prairie  near  Fort  MacLeod  on  the  evening  or 
night  of  the  28d  of  November,  1892. 

It  appears  that  Church  was  in  Fort  MacLeod  dis- 
trict on  a  business  trip  as  a  commercial  traveller, 
and  that  on  the  21st  of  November  he  left  MacLeod 
with  a  wagon  and  a  four-horse  team  and  a  driver  to 
visit  some  of  the  places  in  the  vicinity.  He  had  bis 
samples  with  him,  and  the  object  of  his  journey 
was,  presumably,  to  see  his  customers  and  take 
orders  for  goods  he  sold.  On  the  afternoon  of  the 
23d  of  November  be  started  from  a  place  called 
Black's  ranch,  and  about  one  o'clock,  on  the  return 
drive  to  Fort  MacLeod,  a  drive  of  twenty  miles. 
The  driver  found  difficulty,  he  says,  in  following 
the  traveled  road  or  trail,  which  the  drifting  snow 
had  more  or  less  filled  up  and  obliterated,  and  he 
left  the  trail  and  struck  across  the  country  in  the 
direction  of  MacLeod.  When,  however,  they  got 
within  eight  or  ten  miles  of  MacLeod,  the  wagon 
broke  down,  and,  as  it  was  impossible  to  take  it 
farther,  the  driver  proposed  to  Church  that  they 
should  ride  into  MacLeod  on  horseback,  but  Church 
said  be  could  not  ride,  and,  as  he  was  not  able  to 
walk  such  a  distance,  it  was  then  agreed  that 
Church  should  remain  with  the  wagon,  and  that 
the  driver  should  ride  in  on  one  of  the  horses  and 
return  with  or  send  out  assistance.  When  the  driver 
reached  MacLeod  he  procured  the  assistance  of  a 
party  of  police  and  they  started  out  to  find  Church, 
but  in  the  darkness  they  lost  their  way  and  returned 
to  MacLeod  without  finding  them.  On  their  re- 
turn another  party  started  out,  and  between  one  and 
two  in  the  morning  they  came  to  the  wagon  and 
found  Church  lying  dead  on  the  ground  beside  it 
with  his  face  and  hands  and  wrists  frozen  solid. 

The  weather  that  night  was  exceedingly  cold  for 
the  season  of  the  year,  the  thermometor  at  Mac- 
Leod registering  twenty  degrees  below  zero,  and 
the  cold  was  intensified  by  a  wind  with  driving 
snow  from  the  north-west.  But  it  became  much 
colder  in  the  evening  than  it  had  been  during  the 
day,  and,  although  it  was  snowing  and  blowing 
when  Church  left  Black's  ranch,  there  is  nothing  in 
the  evidence  that  would  lead  me  to  suppose  that  in 
starting  to  drive  to  MacLeod  when  he  did  he  was 
doing  anything  that  would  be  considered  reckless, 
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or  that  be  whs  exposing  himself  to  any  obvious  or 
unnecessary  danger.  I  can  not  say,  either,  that  as 
regards  his  clothing,  he  was  insufficiently  prepared 
for  such  a  drive.  He  was  clothed  as  warmly  as  the 
driver  was;  and,  although  when  the  wagon  broke 
down  he  was  stiff  and  numb  from  sitting  in  the 
cold,  there  is  no  reason  whatever  to  suppose  lie 
would  not  have  safely  reached  MacLeod  had  the 
accident  not  happened.  But  when  the  wagon 
broke  down  he  was  too  stiff  and  numb  to  under- 
take to  walk  the  rest  of  the  dietanco,  and  as  he  was 
unable  to  ride  on  horseback  he  had  to  remain  where 
he  was.  Of  course,  when  it  was  decided  he  was 
to  remain,  both  he  and  the  driver  expected  that 
assistance  would  reach  him  long  before  it  did. 

The  contract  of  the  company  is  that  it  will  pay 
the  insurance  money  to  the  assured  or  his  represen- 
tatives within  ninety  days  after  sufficient  proof  that 
the  assured  "shall  have  sustained  bodily  injuries, 
effected  through  external,  violent  and  accidental 
means,  within  the  intent  and  meaning  of  this  con- 
tract, and  the  conditions  hereunto  annexed;  and 
that  such  injuries  alone  shall  have  occasioned  death 
within  ninety  days  from  the  happening  thereof;" 
but  it  is  provided  that  the  insurance  "  shall  not  ex- 
tend to  death  or  disability  caused  by  an  injury  of 
which  there  shall  be  no  external  and  visible  signs, 
or  wholly  or  in  part  by  bodily  infirmity  or  diseases 
*  *  *  nor  to  any  case  except  where  some  injury 
effected  as  aforesaid  is  the  proximate  and  sole  cause 
of  the  disability  or  death.  And  no  claim  shall  be 
made  under  this  policy  when  the  death  or  disable- 
ment may  have  been  caused  by  injury  received 
while  duelling,  fighting,  wrestling  or  lifting,  or  by 
over-exertion,  suicide,  sunstroke,  or  self-inflicted 
injuries  *  *  *  or  in  consequence  of  exposure 
to  any  obvious  or  unnecessary  danger,"  etc.  Then, 
it  is  also  to  be  observed,  Church  was  insured  as  a 
member  of  the  North  West  Travelers'  Association 
under  a  special  classification,  which  is  made  part  of 
the  policy  by  the  condition  indorsed  on  it,  and  it  is 
declared  that  the  policy  shall  be  wholly  void  as  to 
all  accidents  occurring  in  any  occupation,  profes- 
sion, employment  or  exposure  not  named,  incident 
to  or  included  in  the  classification  under  which  he 
is  insured.  At  the  time  Church  met  his  death  he 
was  actually  engaged  in  the  occupation  or  calling, 
with  special  reference  to  which  the  insurance  was 
effected ;  and  he  met  his  death  from  exposure  to  a 
risk  to  which  all  who  are  compelled  to  drive  over 
the  plains  of  the  north-west  in  winter,  as  he  was 
doing,  are  in  some  degree  liable.  His  death,  under 
the  circumstances  I  have  above  set  forth,  was  cer- 
tainly the  result  of  accident,  using  the  word  in  a 
general  sense ;  ;ind  one  would  not  be  surprised  to 
find  that  the  intention  is  shown  by  the  policy  that 
the  case  is  one  to  which  the  insurance  should  apply. 


However,  what  the  plaintiffs  have  to  show  before 
they  can  recover  the  insurance  money  is,  as  I  under- 
stand the  contract,  that  the  proximate  and  sole 
cause  of  Church's  death  was  some  bodily  injury, 
the  signs  of  which  were  external  and  visible,  ef- 
fected through  external,  violent  and  accidental 
means. 

In  construing  a  contract  like  this,  the  rule  that 
should  be  followed  is,  that  the  words  of  the  policy 
are  to  be  construed  not  according  to  their  strictly 
philosophical  or  scientific  meaning,  hut  in  their  or- 
dinary and  popular  sense.  It  is  popular  language 
that  is  used,  and  popular  language  should  be  con- 
strued popularly ;  and  as  it  was  the  company  itself 
which  prepared  the  contract,  any  ambiguity  there 
may  be  found  in  it  will  be  taken  most  strongly 
against  the  company.  In  other  words,  that  will  be 
held  to  be  the  true  meaning  which  the  company  de- 
sired the  other  party  to  put  upon  it,  and  not  that 
which  in  its  own  favor  it  wrapt  up  in  general  words 
or  phrases. 

Church,  as  I  have  found  on  the  evidence,  was 
frozen  to  death.  The  pathological  effects  of  the 
exposure  of  the  human  body  to  severe  cold  is  shown 
in  Dr.  Kennedy's  evidence ;  but  apart  from  any  evi- 
dence of  that  kind,  I  would  have  no  hesitation 
in  holding  that  the  proximate  and  sole  cause  of  his 
death  was  a  bodily  injury,  and  that  there  were  ex- 
ternal and  visible  signs  of  the  injury.  But  the  real 
difficulty  in  the  case  lies  in  the  determiniug  whether 
this  injury  can  be  said  to  have  been  effected  through 
external,  violent  and  accidental  means. 

The  immediate  and  proximate  cause  of  the  injury 
was  the  extreme  cold.  This  injury,  then,  was  un= 
doubtedly  effected  through  something  external  to 
the  deceased  on  whom  it  acted  ;  but  it  is  not  at 
all  as  clear  that  the  means  can  properly  be  de- 
scribed either  as  violent  or  accidental. 

Perhaps  the  meaning  that  is  most  obvious  when 
we  speak  of  something  having  been  caused  or  ef- 
fected by  violent  means  is  that  a  greater  or  less 
degree  of  physical  force  has  been  used  to  bring 
about  the  result.  But  the  word  "  violent "  is  also 
used  to  express  that  which  is  unusual  or  unnatural 
or  extreme,  and  I  think  it  is  reasonable  to  suppose 
that  it  was  used  in  the  policy  in  a  somewhat  wide 
and  general  sense.  Whoever  drew  the  policy  seems 
to  have  considered  that  an  injury  or  disease  result- 
ing from  sunstroke  might  be  covered  by  the  policy 
unless  sunstroke  were  expressly  excluded,  as  it  has 
been ;  and  it  seems  to  me  that  an  injury  which  is 
the  direct  result  of  freezing,  that  is,  freezing  itself 
from  exposure  to  cold  and  high  wind,  can  be  more 
properly  spoken  of  as  violent  than  could  an  injury 
resulting  from  sunstroke.  In  the  court*  in  the  Uni- 
ted States,  deaths  caused  by  drowning,  poison  and 
from  inhaling  noxious  gases  have  been  held  to  have 
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been  caused  by  violent  means;  and  in  Bacon  v.  U.  S. 
Mutual,  45  Hun,  599,  the  court  said :  "  We  say  a 
man  dies  a  violent  death  without  necessarily  im- 
plying anything  more  than  that  he  dies  not  in  the 
ordinary  course  of  nature  and  disease."  If  this 
view  be  correct,  then  Church's  death  was  a  violent 
one;  and  while  I  find  myself  in  doubt  as  to  the 
meaning  that  should  be  given  to  the  word  in  the 
policy,  it  is  better,  perhaps,  that  I  should  follow 
the  view  that  has  already  been  judicially  taken  of 
it. 

I  have  had  less  hesitation  in  coming  to  the  con- 
clusion that  the  cause  of  Church's  death,  or  the 
means  by  which  it  was  brought  about,  may  properly 
be  described  as  accidental.  The  expression  "  acci- 
dental means"  is  used  in  the  policy  in  a  very  gen- 
eral sense;  and  it  implies  the  idea  of  something 
happening  that  was  not  foreseen,  or  forseeable  by  a 
person  of  ordinary  prudence  and  intelligence  under 
the  circumstances  in  which  he  happened  to  be 
placed.  So  when  we  speak  of  an  injury  having 
been  effected  by  accidental  means,  we  simply  mean 
that  it  was  accidental,  or  the  result  of  accident. 
Mr.  J.  D.  Cameron  of  Winnepeg,  contends,  how- 
ever, that  as  the  sole  and  proximate  cause  of  death 
in  this  instance  was  cold  operating  in  a  usual  and 
well-known  way,  the  injury  cannot  be  said  to  be  the 
result  of  accident.  In  a  sense  this  is  true ;  but  the 
same  remark  might  be  made  of  many  of  the  injuries 
which  we  speak  of  as  accidental,  and  which  in 
actions  of  this  kind,  have  been  held  to  have  been 
the  result  of  accident.  When  a  man  falls  into  the 
water  and  is  drowned,  the  accident  in  the  case  is 
not  that  he  has  been  suffocated  by  the  water,  but 
that  he  fell  into  it.  The  injury  and  the  accident 
through  which  it  has  been  brought  about  are  thus 
distinct,  and  an  unforeseen  and  unexpected  injury 
resulting  from  a  well-known  natural  cause  is  as 
much  the  result  of  accident  or  accidental  as  if  it 
had  resulted  from  something  that  was  altogether 
unexpected  and  unknown.  And  so  in  the  present 
case  the  element  of  accident  in  Church's  death  is 
not  in  the  fact  that,  being  exposed  to  the  cold,  the 
cold  injured  and  killed  him,  but  in  the  unforeseen 
and  unexpected  circumstances  under  which  he  was 
involuntarily  exposed  to  the  cold. 

In  the  case  of  the  Mutual  Accident  Assurance  Co. 
v.  Barrie,  131  U.  S.  100,  the  court  adopted  the  direc- 
tion the  trial  judge  had  given  to  the  jury,  "that  if 
the  result  is  such  as  follows  from  ordinary  means 
voluntarily  employed  in  a  not  unusual  or  unexpected 
way,  it  came  to  be  called  a  result  effected  by  acci- 
dental means;  but  that  if,  in  the  act  which  preceeds 
the  injury,  something  unforseen,  unexpected,  un- 
usual occurs,  which  produces  the  injury,  then  the  in- 
jury has  resulted  from  accidental  means.'* 

In  Sinclair  v.  The  Marine  Passengers'  Assce.  Co., 


7  Jur.  N.  S.,  867,  the  court  held  that  death  result- 
ing from  sunstroke  was  not  caused  by  a  personal  in- 
jury arising  from  accident,  but  the  following  remarks 
that  the  lord  chief  justice  made  in  delivering  the 
judgment  of  the  court  are  very  opposite  in  the  cir- 
cumstances of  the  present  case:  "  We  cannot  think," 
he  said,  "disease  produced  by  the  action  of  a  well- 
known  cause  can  be  considered  as  accidental.  Thus 
disease  or  death  engendered  by  exposure  to  heat, 
cold,  damp,  the  vicissitudes  of  climate  or  atmos- 
phere influence,  cannot,  we  think,  be  said  properly 
to  be  accidental ;  at  all  events  unless  the  exposure 
itself  is  brought  about  by  circumstances  which  give 
it  the  character  of  accident.  Thus,  by  way  of  illus- 
tration, if  from  the  effects  of  ordinary  exposure  to 
the  elements,  such  as  is  common  in  the  course  of 
navigation,  a  mariner  should  catch  cold  and  die, 
such  death  would  not  be  accidental;  although  if, 
being  obliged  by  shipwreck  or  other  disaster  to  quit 
the  ship  and  take  to  sea  in  an  open  boat  he  remained 
exposed  to  cold  and  wet  for  some  time  and  death 
ensued  therefrom,  the  death  might  properly  be  held 
to  be  the  result  of  accident."  In  the  same  way  it 
seems  to  me,  Church's  death,  occurring  as  it  did, 
under  the  circumstances  I  have  set  forth,  was  cer- 
tainly accidental :  and  I  think  it  may  properly  be 
said  that  the  injury  which  caused  his  death  was 
effected  by  accidental  means  in  the  sense  in  which 
these  words  are  used  in  the  policy. 

This  is  the  first  time,  as  far  as  I  know,  in  which, 
a  court  has  had  to  decide  if  a  death  resulting  from 
freezing  comes  within  the  terms  of  an  insurance 
policy  against  accident ;  and  it  is  not  without  some 
doubt,  as  I  have  said,  that  I  am  holding  that  it  does. 
Proof  of  the  claim  was  made  and  sent  to  the  com- 
pany in  due  course ;  and  as  the  company  has  made 
no  objection  to  the  form  or  sufficiency  of  the  proof, 
but  has  based  its  refusal  to  pay  altogether  on  the 
ground  that  the  case  is  not  one  that  comes  within 
the  terms  of  the  policy,  I  assume  that  sufficient 
proof  was  furnished. 


Qzw  ^xtoKb  nn&  f^ew  gditlxms. 

Rice  on  American  Probate  Law  asd  Practice. 

A  new  and  most  welcome  treatise  on  the  subject 
of  the  American  Probate  Law  and  Practice  is  that 
by  Frank  S.  Rice.  It  is  a  book  of  the  utmost  value 
both  to  the  general  practitioner  and  to  the  special- 
ist in  Probate  Law.  For,  as  the  author  himself 
says  in  his  preface,  this  branch  of  the  law  has  been 
most  seduously  avoided  by  the  vast  majority  of  our 
learned  text  writers,  so  that  though  the  governing 
principles  of  this  department  of  jurisprudence  are 
universally  recognized  and  most  carefully  and  faith- 
fully followed  by  our  courts,  yet  no  adequate  com- 
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pilation  of  the  law  upon  the  subject  has  yet  been 
produced. 

To  make  such  a  compilation  is  then  the  task 
which  the  author  has  set  before  him,  and  to  appre- 
ciate the  fullness  and  at  the  same  time  the  accuracy 
of  it,  a  most  careful  study  of  the  work  is  necessary. 

It  abounds  in  the  citations  of  numerous  cases,  so 
that  it  can  be  truthfully  said  that  no  new  principles 
have  been  omitted,  or  no  novel  statement  of  old 
ones  overlooked,  as  the  leading  cases  from  every 
State  have  been  carefully  collected . 

The  general  principles  of  the  law  on  the  subject, 
together  with  their  modifications  and  amplifications, 
have  been  followed  through  their  entire  develop- 
ment with  remarkable  brevity  and  precision,  and  in 
such  a  clear  and  concise  style  as  to  be  most  readily 
grasped. 

The  nature  and  scope  of  probate  jurisdiction,  the 
practice  methods,  together  with  the  management  of 
the  case  on  the  part  of  the  proponent,  are  very  fully 
discussed  in  the  opening  chapters,  followed  by 
treatises  on  the  duties  of  the  court  as  to  wills  and 
their  interpretation,  how  courts  are  governed  by 
the  intent  of  the  testator,  testamentary  capacity 
and  its  incidents  and  regulations  as  to  lost  and  de- 
stroyed wills. 

The  author,  among  other  subjects  too  numerous 
to  adequately  mention  here,  treats  of  the  evidentiary 
rules  applicable  to  probate  proceedings,  to  expert 
opinion  and  evidence,  of  the  scope  and  nature  of 
probate  bonds,  of  the  general  rules  affecting  lega- 
cies and  their  payment  and  probate  guardianship, 
concluding  with  a  most  extensive  and  instructive 
chapter  upon  the  miscellaneous  functions  of  a  pro- 
bate court. 

To  the  general  work  are  appended  the  New  York 
and  California  Code  provisions  relative  to  probate 
law,  which  should  make  the  work  especially  valua- 
ble to  the  practitioners  of  those  States  respectively. 

We  feel  assured  from  the  able  and  scholarly  man- 
ner in  which  Mr.  Rice  has  treated  the  subject  of  the 
Probate  Law,  that  his  already  wide  and  enviable 
reputation  as  a  gifted  student  and  text  writer,  de- 
rived from  his  well-known  work  on  Civil  and  Crim- 
inal Evidence,  not  to  mention  his  other  produc- 
tions, cannot  fail  to  be  enhanced  thereby.  Pub- 
lished by  Matthew  Bender,  Albany,  N.  Y. 

Practice  ik  Attachment  ok  Property  —  By 
G-eorge  W.  Bradner. 
In  the  latest  work  which  has  come  to  our  notice 
from  the  able  and  prolific  pen  of  Mr.  Bradner,  the 
author  has  achieved  a  success  which  be  justly  de- 
serves. As  in  his  treatise  on  Practice  in  Supple- 
mentary Proceedings  he  has  striven  to  produce  a 
work  which  should  be  eminently  practical  and  use- 
ful and  it  is  but  just  to  say  that  be  has  well  accom- 
plished his  purpose.  Practice  in  Attachment  of 
Property  is  a  work  up  to  date,  the  superfluous  and 
antiquated  decisions  and  references  too  often  found 
in  many  of  our  modern  text-books  having  been 
eradicated  with  great  care  and  discrimination,  the 
result  being  a  working  book  of  signal  merit.    The 


citations  given  are  those  of  recognized  weight  and 
authority,  especially  those  of  our  courts  of  the  last 
five  years,  which  have  worked  such  great  innova- 
tions in  the  practice  in  relation  to  attachments. 

One  of  the  chief  merits  of  the  work  is  the  accessi- 
bility and  compactness  of  the  subject  matter.  Each 
point  is  treated  accurately  and  comprehensively, 
and  consistently  classified,  so  that  tbe  most  uuskillful 
searcher  can  readily  find  any  topic  upon  which  he 
seeks  information. 

Particularly  worthy  of  mention  are  the  treatment 
of  Proceedings  under  Warrant  and  Proceedings 
after  Levy  of  Attachment,  which  important  topics 
are  set  forth  most  carefully  and  ably. 

The  work  is  concluded  with  an  elaborate  collec- 
tion of  forms  which  should  not  fail  to  prove  of 
much  value.  Matthew  Bender,  Publisher,  Albany, 
New  York. 

Practice  in  Supplementary  Proceedings  —  By 
George  W.  Bradner. 

Owing  to  the  numerous  decisions  of  our  courts 
during  the  years  1889-1894,  inclusive,  and  the  en- 
actments of  the  Legislature,  many  and  important 
innovations  have  been  made  in  the  practice  in  pro- 
ceedings supplementary  to  execution,  hence  the 
work  of  Mr.  Bradner  on  this  subject  will  be  espe- 
cially acceptable  to  tbe  members  of.  the  legal  pro- 
fession, not  only  as  being  distinctly  up  to  date,  but 
as  being  presented  to  the  reader  in  a  very  clear, 
concise  and  yet  comprehensive  manner.  He  has  ex- 
ercised great  care  in  the  exclusion  of  decisions 
which  have  since  their  utterance  become  overruled 
and  obsolete,  and  has  confined  his  very  numerous 
citations  to  the  leading  cases  of  recognized  au- 
thority in  our  courts  of  last  resort. 

As  has  been  stated  the  work  is  concise,  a  term 
applied  in  many  cases  to  legal  works  thoughtlessly, 
but  in  the  present  instance  with  strictest  accuracy. 
For  the  author  has  with  a  wise  forbearance  refrained 
from  indulging  in  the  long  and  critical  discussion 
of  those  questions  in  his  subject  which  are  still  un- 
settled and  controverted,  and  has,  in  as  simple  form 
as  the  subject  permits  of,  collated  the  work  of  the 
courts  and  Legislature  of  this  State  so  that  a  prac- 
tical and  unincumbered  working  book  is  the  result, 
both  peculiarly  adapted  to  the  active  practitioner 
and  valuable  to  the  student. 

The  treatment  of  the  subject  of  receivers  is  very 
complete,  the  length  of  the  work  being  taken  into 
consideration,  containing  a  comprehensive  treatise 
of  their  rights  and  duties,  while  the  topics  of  con- 
tempt and  of  exempt  property  are  expounded  in  a 
manner  evincing  the  intimate  and  discriminating 
nature  of  the  author's  knowledge  of  them. 

One  feature  of  the  work  which  certainly  should 
not  prove  the  least  valuable  part,  is  the  subject  of 
forms  to  which  the  author  has  devoted  almost  one 
hundred  pages  at  the  close  of  the  text  and  which 
comprehends  all  modern  forms  for  affidavits,  orders, 
subpcenas,  etc.,  now  in  common  use.  The  whole  are 
most  carefully  arranged  for  immediate  reference. 
Published  by  W.  C.  Little  &  Co.,  Albany,  N.  Y. 
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